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Gas. 667; 44 M.643; 41 M. L. J. 1; 34 C. L. J. 16; 
11 B. \V. .59: (1921) M. W. X 401; 30 M. L. T. 

14; 26 C. \V. X. 302; A. 1. R. 1022 P. C. 06; 48 
I. A. 214 (P. G.). (Followed and explained) . . 
Venkata Rao v. Mango Rao, 87 Ind. Cas. 376; 49 
M. B. J. 71. (Followed) ^ 

Venkataravadvi v Wmkataramayyn, 15 M. 284; a 
Ind. Dec. (s. s.) 510. (Relied on) 

Vidva I'arutlii Thirtha Swamigal v. Balusami 
Avvar 65 Ind. Gas. 161; 41 M. 831; (1921) M. 
M' ‘X 419; 41 M. B. J.346; 3 V. P. L. R. (P. G.) 
62; 15 L. 5V. 78; 30 M. L. T. 60; 3 P. L. T. 245; 
48 I A 302; 26 G. \V. X. 537; 21 Bom. L. R. 
620;20A. L. J. 407; A.l.R. 1022 P. C. 123 (P. 
C ). (Relied on) 

Vinavak Shivarao Digbe v. Dattatraya Gopal, 26 
B.’OOl; 4 Bom. L. R 492. (Distinguished) 
Vishvanatha Bhiva Raul V. Uukaram Vitim, 89 
Ind. Gas. 189; 27 Bom. L. R. 661; A. I. R. 1925 
Bom. 417. [Relied upon) ... 

Vvlliilinaam Pillai v. Kuthiravattali Xair, 39 M. 
501; 10 M. I.. J. 358; 1 M. L. T. 290. (Folloiv- 

ed) 
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Wali Muhammad v. Mahlu. 8fa Ind. Cas. 592, 6 
L. L. J. 360; 5 L. 429; 1 L. C. 482; A. I. R. 
1925 Bah. 124. (Followed) 
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Yellappa v. Kamachandra. 21 B. 463; 11 Ind. Dec. 

(N. s.) 310. (Relied on) .*• 16 

Ycrracuntla Scshacharlu v. Mukkumalla Chinman, 

25 Ind. Cas. 721. (Followed) ... 452 


VArukola v, Yerukola, 71 lad. Cas. 1m ; 45 M. 
648 (1V21 M. W. N. 215; 30 M. L. T. 279; 42 M. 
L j. 507“ 15 L. W. 595; A 1. K. 1922 Mad. 150. 


(Followed) 
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Ve'nkata v. Kama. 8 M. 219', 9 lud. Jur. 185; 3 Ind. 
Dec. (n. 0.) 172. (Relied on) - V 

Venkata Jagannadha V Voerabhadmyya, • 

Cas. 657; 44 M. 643; 41 M. L. J. l;34 G. L- J- {6. 
14 L. W. 59; (1921) M W. N. 401; .10 M.L T 14. 
26 C. W. N. 302; A. I. R. 1922 P. 0. 9b; 48 1. A. 
• 24UP.O.). (Followed) 
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Zainul Abdiu Khan v. Muhammad Asghar All 
Khan. 10 A. 166; 15 I. A. 12; 5 Sar. P. C. J. 

129; 6 lad. Dec. (s. s.) 112 (P. C.). (Relied 

Zanioriii of Calicut v. Suiya Narayana Bhatta, 

8 M. 284; 2 liid. Dec. (s. s.) 198. (Relied on) ... 
Zemindar of Ettiyapuram v. Chidambaram 
Chetty, 58 Ind. Gas. 871; 43 M. 675 at p. 687; 
f 1920) M. W. N. 460; 28 M. L. T. 75; 12 L. W. 

^7; 39 U. h. J. 103 (F. B.J. (Relied on) 98. 720 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 741 of IJ.l. 

October 7, 1924. 

Present;— Mr. Justice Krishnan. 
NATESA THE V^AN— Defendant No. 1— 

Appellant 

versus 

The DISTRICT BOARD of TANJORE 

—Plaintiff— Respondent. 

Transfer of Property Acf (/V of iSSJ), ^ ..J', 

hy public auction-Delivery of excess 
improvements — Swtf i^i ejectment os to 
pensatioHy right to — General principles. 

The defendant purchased a largo 
public auction from a District Board 

possession of the land purchased, he r 

acres and odd of land more than 

But he was not aware there was any sucli 

took possession of the whole of the land as being the 

land \hat he had purchased and made 
thereon. In a suit by the District Board to eject the 
defendant from the excess area of land; , 

Held, (1) that the defendant was a 
property as a whole and he belie\ed in g ......jo 

that he Avas absolutely entitled to the wlm e and m.ide 

the improvements bona fide on the /ipf^ndant 

Transfer of Property Act, applied and 
on ejectment was entitled to be paid p 
for the improvements; [p. 3, col. ^.j 

(2) that even apart from s. ol, on general 
of^ equity, the defehdant’s claim _ to 
could be supported, especially «ince the 
knowing that the defendant was ® 

menta on land did nothing to prevent it. [ibid.j 

Second appeal against a decree of the 
Court of the Subordinate Judge, Tanjore 
in Appeal Suit No. 4 of 1920 (A. 
of 1919, on the file of the District Cou{t 
Tanjore), preferred against that of the 
Court of the District Munsif, Paltukota, 
in Original Suit No. 565 of 1917. 

This second appeal coming on for hearing 
on the i2lh February 1924, the Court de- 
livered the following 

JUDGMENT.— The first point taken 
in this second appeal is that the lower 
Courts bad no jurisdiction to try the case 

1 


as the plaint land is raiyati land and, there- 
fore, governed by the ^ladras Estates Land 
Act.' I think that the decision of the lower 
Courts is correct on the point, for thej' 
that the land was tank-bed land and is still 
lank-bed land. The evidence is clear on 
the point and the finding come to by the 
lower Courts is a finding of fact, which i 
must accept in second appeal. Nothing 
turns upon the definition of the ■words 
“tank-bed" in the Estates Land Act, so far 
as this case is concerned, lhat being so, 
the plea of no jurisdiction fails, and must 

be rejected. 

The next question argued before me is as 
regards the compensation which the defend- 
ants claim for improvements made on the 
land. That, no doubt, depends on the 
application of s. 51 of the Transfer of Pro- 
perty Act. The District Miinsif has found 
that the defendant did not act bona fide in 
making the improvements; but the Sub- 
ordinate J udge has not discussed the poin^ at 
all. The Subordinate Judge has disposed 
of the matter by merely saying that he 
thinks that the learned District Munsif has 
dealt with the point correctly. I cannot 
accept that as a proper disposal of the 
question. I must, therefore, ask the Sub- 
ordinate Judge to consider the .-matter on 
the evidence in the case and return a revis- 
ed finding on the question whether the 
defendants are entitled to improvements 
and if so, what the value of the improve- 
ments is. The finding will be on the 
evidence already on record, and will be 
returned in six weeks from this date. Ob- 
jections in ten days thereafter. 


In compliance with the order contained 
in the above judgment, the Subordinate 
Judge of Tanjore submitted the following 
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FINDING. — la this case I am asked 
to submit a revised finding on the follow- 
ing issue: — 

hether the defendants are entitled to 
improvements and, if so, what the value of 
the improvements is.” 

The evidence shows that the District 
Board sold certain plots of land by public 
auction (vide Ex. F). The 1st defendant 
purchased 6 acres and 24 cents of land out 
of the total area {vide Ex. Oj. In taking 
possession he seems to have entered also on 
the suit land wdiich immediately adjoins 
on the south the land purchased by him. 
It ia on this piece of land that cocoanut 
trees have been planted. It has been found 
that the suit land has been encroached upon 
by him and that it must be restored to the 
District Board. The question is whether he 
is entitled to the value of the improve- 
ments made by him in the shape of the 
cocoanut trees mentioned in tlie evidence. 

If 8. 51 governs the case the answer 
to the issue must be in the negative. That 
section deals with improvements effected 
on property which has been transferred to 
the person effecting the improvements. The 
language of the section is “When the trans- 
feree of immoveable property makes any 
improvement on the property ...” (The 
italics are mine.) This makes it clear that 
the first pre-requisite for the application 
of the section is that the improvement must 
be made on the very property conveyed. But 
in the present case, the improvement has 
been made not on any portion of the 6 acres 
and 24 cents, conveyed tothe lst defendant 
but on land not included in the same. The 
case, therefore, does not come within the 
purview of s. 51 and if the section were to 
be heldto be exhaustive of cases of claims for 
improvements by transferees there is at 
once an end of the 1st defendant’s claim. 

The facts as I find them are these. 
The Ist defendant after purchasing the 6 
acres and 24 cents of land at the public sale 
b}'’ the District Board went and took posses- 
sion of not only the above land but also 
of the land in suit. 1 am satisfied on the 
evidence that he did not deal with the addi- 
tional land with knowledge that he was 
committing a trespass, but owing to his 
confusion as to the correct boundaries. 
The plan prepared by the District Board 
shows how hopeless it would be for a pur- 
chaser to identify the particular extent of 
land conveyed to him {vide Ex. H). That 
tt^e District Board was conscious that there 


was likely to be confusion and mistake in 
the ascertainment of the boundaries of the 
several plots sold by public auction is 
apparent from one of the conditions fixed 
bv it for sale i Ex. F, condition IV). The 
karnnni states that previous to the sale 
the land was plotted by means of pegs driven 
into the land ( this statement is badly mis- 
printed in the printed record ), but he was 
jiot considered to be a satisfactoiy witness 
by the Trial Court and I am not prepared 
to accept his statement. Even if pegs had 
been placed I do not think in a large extent 
of land like that sold the pegs would have 
served to dispel the confusion. The karnam 
also says that when 1st defendant trespass- 
ed upon the suit land he made a report to 
the District Board. But the report is not 
produced and I do not believe the karnam s 
testimoney on this point. I take it then 
that the 'ist defendant entered on the dis- 
puted land in the belief that it was part of 
the property purchased by him at ihe 
auction. That the District Board did not 
take steps at once to disabuse him of his 
mistake (as it could and ought to have 
done) served to confirm the 1st defendant’s 
belief in his own right; and in this belief 
he proceeded to plant cocoanut trees and 
incurred expense. 

I am further of opinion that in making 
the improvements it cannot be said that the 
1st defendant was wanting in “good faith.” 
This expression occurring in s. 51 has been 
the subject of judicial consideration in 
Narayana Aiyar v. Sankay’anaryana Aiyar 
(1) and this case shows that want of good 
faith cannot be attributed to the 1st defend- 
ant. If the latter knew that he was 
committing trespass it is scarcely likely 
that he would have spent a large amount 
in making permanent improvements know- 
ing all the time that he was liable to be 
turned out at any moment. 

That s. 51 cannot be held to include 
all possible cases of the kind now under 
consideration appears from the fact that 
the Transfer of Property Act itself has not 
been held to be exhaustive: Aynir Bi Bi v* 
Arokiam (2), per Seshagiri Ayyar, J., and 
Subbaraya Rowther Minda Nainar v. Kup- 
pusami Aiyangar (3). I would also refer 
to the standard work of Dr. Gour on the 
Law of Transfer in British India, Volume L 
s. 687, wherein there is a discussion and 

(1) 24 Ind. Cas. 940; 1 L. W. 369. 

(2) 45 Ind. Cas. 813; 34 M. L. J. 184. 

(3; 1 Ind, Cas, 535; 5 M. L. T. 278; 34 M. 442, 



NATESA THEVaX V. DISTRICT HOARD OF TAXJOIIF. 


3 


[91 L 0. 19^] 


classification of cases of iinpioveir.eiits not 
coming under s. 51 of the Act. 

If, therefore, the 1st. defendant's claim 
can be considered as not coming under s. 
51 but that it is governed by general rules 
of equity, then it appears to me liiat as 
he entered on the suit land in the huna lidc 
belief that it formed pai t of the land pur- 
chased by him, and tiie iminovements -were 
made by him under such a belief, and the 
District Board did not prom])tly take steps 
to disabuse him he Avould be entitled to 
the value of his improvements. Tiie wit- 
nesses give dilYerent figures regarding the 
value ranging from Hs. -CO to Ks. 1,000. 
Making allowances for error ; nd exaggera- 
tion on both sides 1 would assess the value 
at Rs. 300. 

On the question remitted my iinding 
is that the 1st defendant is not entitled to 
any compensation for improvements if the 
ca^e is governed by s. 51 and tliatifs. 51 
be held not to cover this casehe is entitled 
to recover R'*. 300 foi the value of improve- 
ments on the principle enunciated in 
Ramsden v. Daijson (4k 


Mr. N. R. Govindachariar, for the Appcl- 
lant. 

Mr. K. S. Ramachandra Iiicr, for the Re- 
spondent. _ r r 1 

This second appeal coming on for final 

hearing after the return of the finding of tlie 
lower Appellate Court upon the issues lefei- 
redby this Court for trial, the Court deli\ci- 
ed the follo'ving 

JUDGMENT.— In this case a find- 
ing was called for from the lower Ap- 
pellate Court on the question whetlici 
the defendant was entitled to improve- 
ments on the portion of the land from 
which he was being ejected and, if he was 
entitled, what the value cf those improve- 
ments was. The Subordinate Judge has 
returned a finding in which he seems to 
think thats. 51 of the Transfer of Proiieity 
Act would not apply, but he says tb^b 
general principles of equit 3 q the defendant 

would be entitled to the improvements made 

by him. He assesses the value of those 

improvements at Rs. 300. 

This is a case where the defendant pur- 
chased a large plot of land in public auction 
when the District Board was selling certain 
plots of land. In being given possession 
of the land that he had purchased, he seems 

.(4) (1866) 1 H. h. li!9; 12 Jur. (x. e.) OOC; 14 K. 

P 28 . 


t(^ hive been given - acres and o M of land 
moi'e tlian what he inirchased; but the 
Suhordinate Judge limls that he was not 
conscious that there was any such mistake 
and that he took j^osscssion of the whole 
of the land as being the land that he pnr- 
chased. He made improvements on the 
whole lanil and now the District Board, the 
■(ilaintilY, hading that the defendant lias in 
his possession more land than h acres -4 
cents which he purchased, has brought this 
suit to eject him from the rest of the land. 

Tlie (piestion is whether tlie defendant 
is entitled to compensation for the im- 
provements that he has made. Ihe Sub- 
ordinate Judge linds that he made the 
improvements hojui lidc and I accept that 
finding in second ap[)eal. To my mind, 
tliisis a case to which s 51 of the Transfer of 
Proi)erty Act can be j^i'operly applied; be- 
ciuse the defendant was a transferee of the 
l)roi)erty as a wliolennd he l)elievcd, in good 
faith, that he was absolutely entitled to the 
whole and made the improvements bona 
fide on tlie property. When he is ejected 
he must, therefore, he paid compensation 
for the improvements. lOven apart from 
s. 51 of the Transfer nf Property Act, I 
think, as tlie Subordinate Judge states, 
that, on general princijiles of e(iuity, his 
claim could he supported, more especially 
as the District Board, knowing that the 
defendant was making improvements on the 
land, did nothing to prevent it. I find that 
the defendant is entitled to the value of the 
improvements he has made. I accept the 
Iinding of the Subordinate Judge that their 
value should be assessed at Rs. 3U0. 

The decree of the lower Court will, there- 
fore, be modified directing the plaintiff 
to pay the defendant a sum of Rs. 300 with 
interest thereon at G per cent, from the date 
on which the plaintiff took possession of 
the improvements np to the date of pay- 
ment. There will be proportionate costs 
for each side so far as the second appeal is 
concerned The order as regards costs in. 
the lower Courts will not be interfered with, 
v. N. V. Decree modified, 

N. u. 
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LAHORE HIGH COURT. 

First Civil Appeal Ao. 027 ctp 1921. 

February 26. 1925. 

Present:— 3u>\.\ce vSir Henry Scott-Smith, 
Kt., and I\lr. Justice ^lartineau. 

DURCIA J)aS — pLAixTjrF — 

Al PEl LAM' 
versus 

KU^sDAX LAL and otiieks — Defendants 

— Responden rs. 

Pi'orin''ial In-inlrenrn .Icf (III of ]007), s:. Sn 

executed l‘t( iinolveut within two i/eavs jtrinv 
to i n^>'( rency— Cousid^i'ation, i>rvni of --Burden of 
proof. 

^Vllere a morI"a?e executed by a person who is 
subsequently adjudged an insolvent, within two 
years of tlie date of the mortgage, is questioned in 
the insolvency proceedings, the onus is on the mol■t- 
g jgee to prove that the mortgage was effected in good 
faith and for valuable consideration, fp.4, col. 2.] 

First appeal from a decree of the Senior 
Subordinate Judpe, tioshiarpur, dated the 
23rd December 1920. 

Pandit Sheo Xarain, R. B., and Lala Badri 
Das, R. E., forlhe Appellant. 

Lala Fanir CJiand for Lala Kundan Lai, 
R. S., and Lala Sardha Ram, R. S., for Lala 
Parsa Das, K. S., for the Respondents. 

JUDGMENT. — Sunder Singh of Bhairo- 
•wal in the Hoshiarpur District applied to 
be adjudicated insolvent on the 21st of 
July 1915, and was so adjudicated on the 
Ist of December of the same year. In the 
insolvency proceedings Durga Das plaintiff- 
appellant claimed to be a secured creditor 
of Sunder Singh under a mortgage-deed 
relating to two houses and two shops for 
Rs. 3,825 dated the 9th of May 1914. 
The creditors opposed this application say- 
ing that the mortgage was without con- 
sidertion and had been effected in order 
to defraud the olh?r creditors. A full 
enquiry was not made into the parlies' allega- 
tions in those proceedings and the Court 
referred Durga Das to a civil suit. He ac- 
cordingly brought the suit out of which the 
present appeal arises in order to establish 
his claim on the mortgage-deed in question 
as a secured creditor. 

‘ The lower Court found that with the 
exception of Rs. 002 paid before the Sub- 
Registrar at the time of registration the 
rest of the consideration was not proved. 
It accordingly gave liim a declaratory decree 
to the effect that the property was under 
mortgage with appellant for Rs. 602 only 
with interest at 8 per cent, per annum less 
Rs. 12 as the annual rent of the properly 
plus Rs. 50 on account of repairs. 

J? rom this decree Ihe plaintiff appeals 


and asks that the whole of the amount 
due under tlie mortgage-deed be declared 
to be a valid charge upon the property 
togetiier with interest and Ks. 175 on ac- 
count of repairs. The appeal as regards 
the additional sum claimed for repairs 
was. Jiowever, not pressed in arguments 
before us. 

The consideration for the mortgage-deed 
was (1) Rs. 2,000 due on a promissory note 
said to have been executed hy Sunder Singh 
on the JUtli of February 1912 and (2) 
Rs. too due on a second promissory note 
said to have been executed by him on the 
13ih of November 1913 and (3j Rs. 300 on 
account of a third promissory note being 
the interest due on the former two executed 
by him on the lOth of February 1914. In 
addition to this there was (4) a sum of 
Rs. 63 due on account of interest on the 
three promissory notes up to the date of 
the execution of the mortgage together 
with (5) Rs. 002 paid before the Sub-Regis- 
trar. The deed was written by a petition- 
writer at Hoshiarpur. The attesting wit- 
nesses and the sciibe have been examined 
as witnesses and it has been found by the 
lower Court that the mortgage-deed was 
only executed and this point has not been 
disputed before us. The lower Court has, 
in its judgment, fully described the finan- 
cial position of plaintiff-appellant and his 
father Khurram Rai (D. AV. No. 7) before, 
and at or about the time when the pro- 
missory notes are said to have been exe- 
cuted. It is perfectly clear that the income 
of these two persons had not been such as 
■would probably have enabled them to save 
sufficient sums from which advances of 
Rs. 2,800 in cash could have been made in 
the year 1912. It is contended by Counsel 
for the appellant that it is not proved 
that the plaintiff and his father had not 
other income. In this connection, however, 
we must remember that the mortgage- 
deed was executed within two years of the 
date uponwhich Sunder Singh was adjudged 
insolvent, and, therefore, having regard to 
s. 36 of the Provincial Insolvency Act of 
1907 the onus was on the plaintiff to prove 
that the mortgage was effected in good 
faith and for valuable consideration. AVe, 
therefore, are of opinion that it was for the 
plaintiff to show conclusively that he was 
in a position to lend the money which 
he says he lent in 1912 to Sunder Singh. 

Counsel contends that consideration for 

the promissory notes of 10th of February 
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find 13th of Novemher 1912, is proved by 

Sunder Singh's statement in the insolveney 
case and by the incorporation of the sums 
due on the promissory notes as part of the 
consideration for the mortgage-deed. Sunder 
Singh is dead and liis statement made in 
the insolvency proceedings has, therefore, 
been admitted in evidence under ss. 32 and 
33 of the Indian Evidence Act. It is 
marked as Ex. P-7 and is printed at pages 
8 and 9 of the paper-book. In this he has 
stated that the promissory notes are in his 
own handwriting and that the amount 
entered therein was taken by him in cash. 
In cross-examination he said that he pos- 
sessed a rokar hahi but had not got it at 
that time, i. e , on the 5th of June 191^ 
when his statement was recorled. IIo 
admitted that the amounts of all the three 

promissory notes were entered in his 

As regards the promissory note for Ks. JUJ 
we have the evidence of L ttam Singli (1. 
W. No. 5y His statement was that five or 
six years ago Sunder Singh asked bini to 
get the matter of interest due on the otner 
promissory notes settled with Durga Das. 
He accordingly took Sunder Singh to Durp 
Das in Raj pur quarter at Delhi where he 
lived at the time and there Sunder Sing 
executed a promissory-note for Ks. obu on 
account of interest due in favour of Durp 

Das. This witness has been disbelie\ecl 

by the lower Court for reasons fully given 

in its judgment at page 38 of the paper- 
book, and we agree that his .evidence^ 
not entitled to crpit. There 
evidence that consideration for thes p 
missory notes was really paid except this 

statement of Sunder Singh. 

The lower Court in its -f 

page 37) has shown how on the Uth oi 

June 1914 a decree for Rs. 

against Sunder Singh and also hp'' , 

beginning of 1915 two suits were instituted 

against him in which ^ -naa^e^d 

Rs. 18,000 and over y, 000 were pa^ 

against him. Counsel for the app 
contends that these decrees not show 
that Sunder Singh was financially eni bar 
raased in May 1914, when the mortgag " . 

was written. It is, however, prtma facie 

probable that the debts about which these 

decrees were passed were incurred 
time previously and appellant n 
shown by the production of any pi 
that the debts were incurred supepent 
to the execution of the naortgage-dee . 
is, however, further contended by Kanait 
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Sheo Narain on behalf of the appellant 
that, even if Sunder Singh was financially 
embarrassed in 19l4, it is not proved that 
hs was so embciiTass^d at th6 time when 
the promissory notes were executed in 
1912 It is true that there is no evidence 

on this punt but o:i the other hand there 
is n> evidence that the promissory notes 
were executed on the dates on which 
they purport to have been executed beyond 
the statement of Sunder Singh himself. 
They could have been executed at any lime 
and antedated. It must also be remem- 
bered that Sunder Singh's good faith was 
bein" challenged in the insolvency 
nroceedings and there his statement must 
b^ received with caution. Again it is a 
very significant fact which is stiongly 
Dressed ^by Counsel for the respondents, 
that' Durga Das himself lias not gone into 
the witness-box. He could have done this 
and could have deposed to having advanced 
the money on the two promissory notes. 
He could have explained where he got the 
money from. Another importpt point is 
that Sunder Singh’s account bops have 
never been produced either m the 
venev Court or in the lower Court. It has 
been said that Durga Das had no power 
to produce them. He might, however, 
have called Sunder Singh s sons as wit- 
nesses and given them notices to produce 
the account books if they had them. He 
made no attempt to do tins. It is not 
hoved that plaintiff or his father possessed 
Lv land or other immoveable property 
from which they derived any income 
Plaintiff could have material y assisted 
the Court by tendering himself as a wit- 
ness but he has not done this, in other 
words he has not produced the best evi- 
dence which could have been produced m 
suDDort of his case. In our opinion U\e 
lowM Court has rightly he d that he has 
not discharged the onus which lay upon 
him in regard to the promissory notes 
of 1912. and we dismiss his appeal with 

Appeal dismissed. 

2i« 



6 MADAK 91N0H V. 

OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

FinsT Civil Aim’Eal Xd. 71 of 1!I24. 

Septeml'ier 11,1 !)2r>. 

Present: — Mr. Dalai, J. C. 

BISRAM SIXGII — Plainti FF— Appei.la.nt 

BHAGWAXT SIXCH—D^fen^dant 

RE'POXPENT. 

Plendi — Suit for po.-i.u .'tsiou - -Allrrua- 
firp reUvf — Simple p-iierrcr. 

Where a pPiinlilY j-ray-^ fur a decree f<ii* j'C’S’^r^.ssion 
ns a iTiortffnycf- and in the .tUernativo for any ('(piit- 
able relief, the ('onrt is l)i'iinil ti* pass a simj'le in<jne\'- 
decreo on tlic failuic thi' inoiiuage for want t<f 
attestation. 

First appeal against the judgment and 
decree of the Stihordinate Judge, Sitapur, 
dated the 15th of Xovember 1024. 

Messrs. M. U'asint, .V. C, Diitt and 
Tinkauri Mohan Ghose, for the Appellant. 

Messrs. Niainat UllaJi and Muhammad 
Ayuh, for the Respondent. 

JUDGMENT.— The plaintiff Bisram 
Bued for possession on foot of a mortgage 
on breach of a condition of the mortgage. 
His prayer was in cl. (a) "The plaintiff 
prays that a decree for possession as mort- 
gagee over ha({(pat mortgaged as specified 
in para. 2 of the plaint, be passed in favour 
of the plaintiff against the defendant, or 
any other relief which may be equitable 
on the merits of the case or which the 
merits of the case may admit, be granted." 
The learned Judge of the lower Court held 
that the deed was not attested in the sense 
of both the attesting witnesses being pre- 
sent when the executant put his signature 
on the deed [Shamu Patter v. Abdul Kadir 
Rowthan (!;.] He held coiTecily that the 
document would not operate as a mortgage 
and promptly proceeded to dismiss the 
suit. 

In this appeal it is argued that the con- 
flict of evidence maj^ be due to the time 
that had elapsed between the execution of 
the document and the date when the wit- 
nesses give evidence and that the executant 
really did sign in the presence of the two 
witnesses Raghubar and Balejx I had not 
the opportunity of seeing the wintesses and 
hence the lower Court was in a better posi- 
tion to judge their reliability and demean- 
our. I am not prepared to disagree with 
the opinion of the lower Court specially as 

(1) 16 liid. Oas. 250; .?5 M. 607: 16 C. W. N. 1000; 
23 M. L. J. 321; 12 M. L. T. 33S; (1912) M. W. N. 935; 
lOA. L.J. 259; 14 Bom. L. K. 1034; 16 C. L. J. 596; 
39 I. A. 218 (P. C.). 
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1 hope to do equitable justice between the 
l>ar(ie3. I agree with the lower Court that 
the mortgage is not enforceable. 

4’he alternative relief escaped the notice 
of the lower Court. Jn ground of appeal 
No. 5 it is urged that at any rate the lower 
Court ought to have passed a simple money 
decree in favour of the plaintiff. ^Iy opinion 
is that it ought to have done so. The cause 
of action as asserted by the defendant him- 
self is the same and the alternative relief 
can mean nothing if it excludes a money- 
decree. It was a slip on the part of the 
plaintill's Counsel in the lower Court that 
he did not insist upon a money-decree 
when the mortgage failed. The suit for 
the money-decree was still within time. 

The money claimed was Rs. 8,475. As, 
however, the plaintitVs Counsel made a slip 
I sliall not allow the bond rale of interest 
on this sum after the date of the institution 
of the suit in the lower Court. I decree 
the appeal for Us 8,475 with simple interest 
at G i.)ercent. per annum till the date of 
realization from 13lh March 1924. 

Parties shall bear their own costs of both 
the Courts. 

N. H. Appeal decreed. 


LAHORE HIGH COURT. 

Se('o.\'I) C’lviL Appeal X'o. 105 of 1024. 

March 23, 1925. 

Present: — Mr. Justice Abdul Raoof. 
MADAX SINGH axd oTtiEKs — D efendants 

— Appellants 

S 

PURAX SINGH AND OTHERS — Plai.ntiffs 

RkSPO'ADFNTS. 

Limitation Act (IX of lOOS , ss. 5, I3~Appeal, delay 
in filing— Copiea delivered late oioing to mistake of 
office — Iixtension of time. 

Where an app?al is tiled beyond time owing to the 
fact that delivery of the necessary copies to th« 
appellant is delayed as the result of the failure of 
the Copying Department to inform the appellant as 
to the date on which he must take delivery of the 
copies, the appellant is entitled to the indulgence of 
the Court under s. 5 of the Limitation Act, 

Second appeal from a decree of the 
Disfrict Judge, Ludhiana, dated the 15th 
October 1V)24, affirming that of the Sub- 
ordinate Judge, Second Class, Ludhiana, 
dated the 7th June 1924. 

• Mr. B. A. Cooper, for the Appellants. 

Mr. D. Chanda for the Respondents. 
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JUDGMENT.—In my opinion the ap- 
pellant has not been treated pro])ei'ly in 
this case. He made his hrst^application 
for a copy of tlie decree in Lrdu on the 
3rd of Jnly 1924. On the lOth July 1924 
an intimation was sent to him by post 
telling him that he could not get a copy 

in Urdu and en{piiriug whether he wanted 

a copy in Knglish. 'Phe appellant then 
on the 15th July 1924 expressed hjs will- 
ingness to take a copy in English. He 
was not told when the copy would be 
readv and when he should attend the ollice 
to. take delivery of it. The learned Judge 
of the Court below remarks that the copy 
was ready by the 18th idem and finds fault 
with the appellant that he did not turn up 
to take delivery of tlie copy on that date. 
This remark would have been j ustilied u 
the appellant had been told to come within 
three davs or thereabout. He is an ignoi- 
ant villager not quite conversant with the 
ways cf the office of the Court and can- 
not rightly be blamed for not turning up 

on the 18th. Then again the olhce took 
another 15 days for deciding to send the 
copy by post which was eventually received 
by^ the appellant on the 'iotli and put in 
Court that very day. Thiswas primarily a 
case in which the Judge should have ex- 
ercised his discretion under s. 5 of the 

Indian Limitation Act and ought to 
extended the period "f hmdation I "O 

do what the learned Judge 

below ought to have done and extend the 

period of limitation. The appeal is accepted 

and the case is remanded P ' ^ 

23 for decision on the merits. 1 make no 

ortler as to costs. i 

Appeal ac^zptei. 

• Ev • 


K S 


madras high court. 

City Civii, Coo^T Appeal. 

March 10, 

Present: — Mr. Justice Phillips. 

8U P P US \V AM [ 1 Yl^ R I^uai stiff 

— Appellant 

The corporation of MADRAS— 

“:'j'Xk‘."lW.“or"5;orih6 Madras City Municipal 


Art, thfi Standing Committre of tlie Madras Corpora- 
tion. has power to determine what sliall be the fret* 
supply of water to a liouse under varying conditions. 

The luaximuin lixed for a particular house need not 

be the same for all purpo.ses. 

Where the C.>uueil of the Corporation decides to 
publish and aecordingly publi.shes regulations gene- 
r.illy in a particular manner, the provisions of s. 355 
uf the Madras Oitv Municipal Art are complied 
with. It is not necessary that to every regulation 
bUould be appended tlic manner in which the Council 
determines to publish that particular regulation. 

Appeal against a decree of the City 
Civil Court, Madra.«. dated the Ifith August 
1923, in O. S. No. 204 of 1923. 

Mr. K. Bhashijam Iyengar, for the Appel- 

lant. 

Mr. S. Rangaswami Iyengar, for the Re- 
spondent. 

JUDGMENT. — The main point argued 
in this appeal is that the regulations passed 
by the Standing Committee of the Madras 
Corporation in respect of the rates levied 
for the supply of water are ultra vires. 
Under s. 109, cl. (5) “for all water supplied 
under this section, in excess of a maximum 
determined by regulations of the Stand- 
ing Committee, payment shall be made * 

♦ + * 'Pile section relates to water 

supply for domestic consumption and the 
contention for the appellant is that there 
can only be one maximum for the supply 
of such water. He takes no objection to 
the regulation in so far as it provides a 
varying maximum in accordance with the 
rental value but yet he contends that there 
can be only one maximum. The very fact 
of the word “a" being used before “maxi- 
mum" would sliow that there was not 
intended to be one only maximum; other- 
wise the words would be the “maximum." 
If the latter were the wording it might 
po.ssibly be contended that the maximum 
must be a definite number of gallons for 
every consumer irrespective of the size of 
the house he occupies. That is not the 
contention now raised and, in fact, it would 
reduce the case to an absurdity. I am 
satisfied that, on the language of the sec- 
tion the Standing Committee has power to 
determine what shall be the free supply 
under varying conditions. They have de- 
termined this by regulations framed on the 
15th of April 1921 and these have been 
communicated to the plaintiff. As these 
regulations are not ultra vires of the Stand- 
ing Committee, the plaintiff cannot object 

to their enforcement. 

The next point raised is that these regu- 


9 



tHWAN SIKOH r. JAIHAM. 


}fliions were not approved by the Council. 
The evidence of the only witness examined 
Ri.ows that the regulations were p)it before 
the Ccuncil and it is clear even from the 
extract from the minutes which is now 
before me that the Coun'^il did not lake 
any objection to these regulations. The 
power of framing them is vested in the 
Standing Committee and that this was done 
is proved by the proceedings of the body. 

A further objection is taken that the 
regulations have not been published in the 
manner determined b 3 ^ the Council. This 
point was not raised in the plaint but 
apparentlj^^ was taken at the time of argu- 
ment. It is contended that to every regu- 
lation should be appended the manner in 
which the Council determines to publish 
that particular regulation. Such a propo- 
sition I think requires no argument, for 
obviously, if the Council decides to pub- 
lish regulations generally in a particu- 
lar manner, that complies with the pro- 
visions of R. 355 of the Act. There is 
evidence that this regulation was published 
in the usual manner ordered b^’ the Com- 
missioner and there is no evidence to show 
that it was not the way in which the Council 
determined that it ‘should be published. 
If really this objection were to be pressed, 
it should have been mentioned in the plaint 
for it is a question of fact to be determined 
by evidence which evidence was naturally 
not available at the hearing. As this point 
was not raised in the plaint or in the issues, 

I think that the learned Judge was wrong 
to consider it at all without an amendment 
of the plaint. 

The appeal is accordingly dismissed with 
costs. 

v. N. v. Appeal dismissed, 

: N. H. 
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LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 

No. 2270 OF 1924. 

March 17, 1925. 

Present: — Mr. Justice Martineau. 

‘ DIWAN SINGH— Defendant — 

Appellant 

versus 

JlRAM AND ANOTHER AXINORS THROUGH THEIR 

MOTHER Musammat MANBHARI — 
.Plaintiffs, SURAJ BHAN and another — 
Pro forma Defendants — Respondents. 

Ben{ial Land Redemption and Foreclotxirt Regxda- 
tion (XVJI of 2806), ss. 7, 8 — Notice of foreclosure, 
contents of^ 


I n(ier s. S of Honffal Land I^cdeniption and Fore* 
clobine Hcgulation X3 II of ISOG the mortgagor must 
be not ihed that if he does not redeem the property 
inortsag'd m tli? manner provided for bv section 7 
within one year from the date of the notification the 
mortrage wi 1 he finally foreclosed. The requirements 
of s aie fuliilled if tlie notice tt) tlie mortgagor gives 
the full purp'ut of s. 7 of the Kegiilation even thougli 
8. / IS not expressly mentioned in the notice. 

Miscellaneous second appeal from an 
order of the District Judge, Hissar, dated 
the -8lh June 19l‘4, reversing that of the 
Subordinate Judge, Fourth Class, Hissar, 
dated the 12th November 1923. 

Mr. R. C. Soni, for the Appellant. 

Mr. Shamciir Chand, for the Respondents. 

— The plaintiffs sued for 
the redemption of property mortgaged bv 
their father in 1917. The defendant pleaded 
that they had lost their right of redemption 
in consequence of foreclosure proceedings 
taken by him in 1921. The first Court 
upheld that plea and dismissed the suit 
but the District Judge, following Ram 
Chand V. Sandal Khan (1). Bahcant Sinoh 

Ram Das (2) and Bulanda v. Fateh 
Din (3) held that the foreclosure pro- 
ceedings were invalid because no men- 

ofs. 7 of Regulation XVII 
of IbOf) in the notice of foreclosure, and 
he, therefore, remanded the case to the 
first Court for decision on the remaining 
issues. The defendant has appealed to this 
Court from the order of remand. 

In Rim Chand v. Sandal Khan fl), the 
notice of foreclosure was headed “ Applica- 
tion for issue of a notice of foreclosure 

® Regulation XVII of 
180b, but m the body of the notice the 
mortgagor was only informed that the 
mortgage would be foreclosed if he did not 
pay the mortgage-money and redeem the 
property in the manner provided for in fhe 
foregoing section, without it being stated 
which of the two sections, mentioned in the 
heading was referred to, and it was, there- 
fore, held that the omission to specify s. 7 in 

oVtf notice was a fatal defect 

That case is not similar to the present one 
In the other two cases followed by the 
learned District Judge, in which the omis- 
^on in the notice of a reference to a. 7 of the 
Regulation was held to be fatal, it is not 
staged how the notices were worded. 

Now in the present case, although the 

(1) 21 P. R. 1903; 83 P. L. R. 1903. 

1908 K* 

191 ^^ 



[91 I. C. 1925] .TOGEJ^DRA NATH MATT! V. BHAGWAT DA<. 


notice of foreclosnre issued under s. 8 of 
the Regulation made no mention of s. 7, it 
contained all the particulars set forth in s. 

7 as to the manner in which tiie property 
was to he redeemed, and this was all that 
was necessary. Under s. 8 the mortgagor 
is to he notified that if be shall not redeem 
the property mortgaged in the manner 
provided for by the foregoing section within 
one 3 ^ear from the date of the notification 
the mortgage will be finally foreclosed. 
That requirement is fulfilled if the notice 
to the mortgagor gives the full purport 
of s. 7 even though s. 7 is not expressly 
mentioned in the notice. Therefore the notice 
of foreclosure which was issued at the in- 
stance of the defendant in 1821, was not de- 
fective by reason of the omission to mention 
s, 7 of the Regulation therein. 

1 accordingly accept the apiieal, set aside 
the order of the lower Appellate Court, and 
remand the case to that Court under O. 
XLI, r. 23, C. P. C., for a fresh decision 
after it has been determined whether the 
foreclosure proceedings were in other res- 
pects regular. The Court-fee paid on the 
appeal in this Court will_ be refunded and 
other costs will be costs in the case. 

2 K Appeal accepted. 


CALCUTTA HIGH COURT. 

Application in Appeal from Original 
Decree No. 114 of 1925. 

August 26, 1925. 

J^vescnt : — Justice Sir N. R. Chatterjea, IvT., 

and Mr. Justice Graham. 
JOQENDRA NATH HAITI and others— 

Petitioners 


versus 

BHAOAWAT DAS and others— Opposite 

Party. 

Appeal-Suit for possession 
Decree, value of, in excess of Us. 5,Wfl~Forum of 

appeal. . 

Plaintiff institnted a suit for recovery of possession 

of land valued at Us. 2.800 and mesne profits foi a 
period prior to the institution of ^ suit tentiUively 
valued at Us. 1.200. the total value, being Rs. f 000. A 
decree was passed in his favour for possession with 
a direction for determination of mesne profits and on 
thomesno profits boinpr ascertained the total amoun 
of the decree exceeded in. valuation the amount o 

Held, that an appeal against the decree lay to the 
High Court and not to the District Judge. 


jjutvlla lilimtun v. Clinndia Mohan Banerjee, 31 C. 

G C. L. J. rho; 11 C. W. X. 1133 (F. B ). fallowed. 
-iidyadhar Bachar w Manindra Xath Das, 80 Ind. 
s. 71^6; -12 C. L. J. 40; liU C. \V. X. 8G0 (K. B.). dis- 

*1 _ A 


/ jjatvllii V. 

Oo I ; 

Hi 
Cas 

tinguished. 

Application against a decree of the 
Subordinate Judge, dated the 30th July 
1924. 

'Sir. Gunada Charan Sen and Babu 
Someshwar Prosad Mukherjee, for the Peti- 
tioners. 


Mr. Maity and Babu Apurba Chandra 
Mookerjee, for the Opposite Party. 

JUDGMENT. — The plaintifFs-opposite 
parties instituted a suit for recovery of 
possession of land valued at Rs. 2,800 and 
mesne profits tentatively valued atRs. 1,200, 
the total value being Rs. 4,000. A decree 
was passed for possession with a direction 
for determination of mesne profits at “a 
further stage of the suit." The mesne 
profits were subsequently ascertained and 
the Trial Court gave a decree for Rs. 3, 116-8-0 
with interest thereon. The defendants ap- 
pealed to the District Judge while the 
plaintiffs appealed to this Court valuing 
their appeal at Rs. 5,500. The plaintiil's 
then applied to the District Judge for dis- 
missal of the petitioners’ appeal on the 
ground that the appeal lay to the High 
Court and not to the District Judge. AVhile 
the application of the plaintiffs was pend- 
ing before the District Judge, the petitioners 
submitted an application on the 20th July 
last to us to decide the question of the 
foritm of appeal, and if it was held that the 
appeal lies to this Court then to treat the 
application as one under s. 5 of the Limi- 
tation Act. The application was ordered 
by this Court to be kept pending until the 
decision of the question by the District 


Judge. 

The District Judge on the 29th July 
last held relying upon the Full Bench 
decision in the case of IjjattuUa Bhuyan v. 
Chandra Mohan Banerjee (ij, that the appeal 
lies to this Court as the land had been 
valued at Rs. 2,«00 and the mesne profits 
which had been tentatively valued in the 
plaint at Rs. 1,200 had been found to be 
Rs 2,300, the total being Rs. 5,100. 

Our attention has been drawn to the case 
of Bidyadhar Bachar v.ManindraNatk Das 
(2). That case, however, related to mesne 
profits pendente lite. In the present case 


(1) 34 C. 951; 6 C. L. J. 255; 11 C. W. N. 1133 
CF B ) 

■ (2) 89 lad. Cas. 726; 42 Q, L. J. 49; 29 C. W. N. 869 
(F. B.), 
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mesne profits were claiine,! prior to the suit 
and is thus governed by Full Bench deci- 
sion in Ijjatifllas case (1). It is to be noted 
that Ijjatidla's case < 1) was not referred to 
in the judgment in the later Full Bench 
decision: Bidij<id}iar Baehar v. Manindra 
\at}i Dos (2t. 

We accordingly hold that the appeal lies 
to this Couit. We think, however, that 
there was sutlicient cause for not present- 
in" the appeal in this Court in time, and 
we accordingly direct that the appeal be 
admitted though out cf time. The peti- 
tioners. however, must pay costs to tlie 
opposite party one gold muhur, 

^ t:. Application cjranted. 


LAHORE HIGH COURT. 

ChviL Revision Petition' Xu. 71 of 1025. 

March 2(5, 1925. 

Vresent .-—Mr. Justice LeRossignol. 
FATEH ULLAH and others— Plaintiffs — 

Petitioners 

versus 

ABDUL RAHIM and others— Defendants 

— ReSPONDE'4T9. 

Civil Procedure Code (Act V of lOaS), II.), Sell. 
II, para. l.'i—Arhitration^ Award set aside — licrisinn, 

whether lies. , , . 

An arbitration proceeding entered ui)on by the 
parties in the course of tiie trial of a suit is a pro- 
ceeding in the suit itself and does not constitute a 
separate case, witliin the meaning of s. 115 of tlie C. 
P.^C. Therefore, an order of a Trial Court setting 
aside an award made in the course of an arbitration 
proceeding entered into during the pendency of a 
suit is not open to revision. 

Petition, under s. 44 of the Punjab Courts 
Act, for revision of an order of the Senior 
Subordinate Judge, Lyallpur, dated the 1st 
December 1924. 

vSir Muhammad Shaft and Mr. Muham- 
mad Raft, for the Petitioners. 

BakshiTe/c Chand and L%\sl Mehar Chand, 
Mahajan, for the Respondents. 

JUDGMENT. — This is an application 
for the revision of an order of the Senior 
Subordinate Judge setting aside an award 
on various grounds, and a preliminary 
objection is raised by the respondents that 
the application is not competent, inas- 
much as the Senior Subordinate Judge's 
order is an interlocutory order and, there- 
fore not subject to revision Lai Cha7id- 
Mavgal Sen v. Behari Lal-Mehar Chand (1). 


(l),8UncU Cas. 5J59; 5 L. 288; (1924) A- I. K. (L) 
| 25 ;GUL J.558; IL.'C.'Se. 


On behalf of the petitioners it is retorted 
that the ruling cited by the re.spondents 
does not apply to this case, inasmuch 
as arbitration proceedings are special 
proceedings which take place before special 
Tribunal and, therefore, are not merely 
proceedings in the suit but constitute 
a “ case" by themselves. In support of 
his argument the learned Counsel has 
referred me to the “ contents ” table of 
the C. P. C., and has dilated on the fact 
that arbitration is dealt with under Part 
V of the Code which is entitled “special 
proceedings" and he has also referred me 
to certain reported cases in which Courts 
have interfered in revision in such cases. 

The real issue is whether arbitration pro- 
ceedings entered upon by the parties in the 
course of a trial of a suit are proceedings in 
that suit, or within the meaning of s. 115 of 
the Code constitute a separate case, and, 
in my opinion, the answer must be that 
the}’ are merely proceedings in the suit. 
The fact that Part of the Code is en- 
titled “special proceedings" is of no signi- 
ficance in this connection, for we lind under 
the same part that certain suits also are 
dealt with. Section 89 of the Code reads as 
follows : — 

“All references to arbitration whether 
by an order in a suit or otherwise." * * * 

These words clearly contemplate that 
the arbitration proceedings shall be con- 
sidered as a proceeding in the .suit. In the 
Second Schedule to the C. P. C., cl. (2) of 
para 3 runs : — 

“Where a matter is referred to arbitra- 
tion, the Court shall not, save in the 
manner and to the extent provided in this 
Schedule, deal with such matter in the 
same suit." 

These words clearly mean that to the ex- 
tent provided in the Schedule the arbitration 
proceedings forman integral partof thesuit. 
Indeed, the wliole scheme of the Schedule 
is that all references to arbitration shall 
be treated as suits, for we find that when 
any parly wishes to enforce an agree- 
ment to refer to arbitration, he may apply 
to the Court for the filing of that agree- 
ment and his application shall be number- 
ed and registered as a suit (para 19). A 
similar provision is made in para. 20 that 
after an award has been made without the 
intervention of the Court any person inte- 
ested may apply to the (?ourt to have the 
award filed in Court. In the two latter 
cases there is no suit apart from the pro- 
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ceedings in arbitration, and it i^ significant 
that in those cases an appeal against the 
order is allowed bys. lOi. It is (Otherwise 
when the reference is inaile to arbitration 
in a suit alrea<ly |K-’^ding before a Court. 
In such a case for an obvious reason no 
appeal against an older is allowed, and it 
can never have, been contemplated by the 
Legislature that the refusal of this right 
could be made good by an application in 
revision. 

For the foregoing reasons I have no 
hesitation in holding that aibitration pro- 
ceedings in a suit instituted in a Court 
are not proceedings independent of the suit 
but are merely proceedings in the case and 
do not in themselves constitute a separate 
case. This case, therefore, in which the 
Senior Subordinate Judge has set aside 
the award and directed that the suit shall 
proceed before him is an undecided case 
and not open to revision. I nphpM the 
preliminary objection and dismiss the 
petition with costs, 

7 K I^ctition f//.'?an’.vvcd. 


MADRAS HIGH COURT. ^ 

Civil Revision Ihnirios Nj. --d or 

May 1, l!)-5 

Present * — Mr* Justice Rri^hnin. 
SUBRAMAN'IA CilKTTV -Pi: riT(v)Nr.[: 

versus 

RAMASWAMI CIIRTTI am* oT.iKii^— 

Counter- PET iTioNHas Respo^uunt*’- 

Civil Prace liire T-Wr'. M-f t’/'/ ■ f-'/ , ’ V, 

•^Rateable, disteibuti'ui ('(niluums', i' jtti-yi 

ie$t error - I nterfer.-nc: —R<u isif>ii. 

Sef'.tumT.’l. C. 1* C. is i:it mkI -. 1 t > ‘‘isl hIm t • < i i;i- 
ably the assjt.s of th:- co.n non debtor di-v | 

Court amou" tlie d^cive-holdei.s. -‘"d < • 

creditor to beiieht uuder the s'cUoo ' 
conditions necessary arc th:it j ,1 , |' . 

decree against the same judgment-debt-* • 
must have applied for cx M-utioo of ih w d u - l • 
the assets were reaiis.^d. Ifth'S'two M.,ii 
fulfilhd. he is ent.itlnd to ioin m ' f. ‘ , i.'.-, 

tion. It isn>t n m.ss.ry thU th'' ‘ 

Putin by tin party shoul I be suHi 

end>d in his Bucccssfully obtaining satisfaction 

Dashuande, 17 Ind. Cas. 21U; ;i. H- li; H 

861 relied on. ^ sp>eial 

Althoueh uiicler s. 7 .l ^ i ii,,,* ..np i. 

remedy provided, namely, thato 
eion doi's not prevent a Court from 1 „ _ 

B. in, 0. P. 0.. where there is as 

order under 8. 73 and putting that oiror correct, 


otii'Twis.-' the parties will be tJriven lo uniic.''essai\' 
lit igali' > 11 . [p. 12, <‘ol 2 ] 

Petition, under s. Hoof Act of IflOS, 
praying the High C.’.mrt to revi'>e an order 
of t lie Court of t he District Munsif, Deva- 
kotta, dated the 2/th of (detobor I!)22. in K. 
A. Xo. b‘19 of P)22. in E, P. Xo. (Jd of 1022 
in O. S. Xo. 5S2 of 1021. 

Mr. M . Pdtanjali *?asf?*iy. for the Petitioner. 

Messrs. B. Sitaram Rao and R. 

Muthusami Iyer, for the Respondents. 

JUDGMENT. — This is an application 
to revise an order pas.secl under s. 73 of the C. 
P. C. by the District Munsif of Devakottai. 
The petitioner before me was one of the 
decree-holders against a common judgmenl- 
debtor, whose assets had lieeu loalised with- 
in tlie meaning of s. 73 of the C. P. C. and 
were held by the Court. Section 73 says 
“ \Vhere assets are held by a Court and 
more persons than one have before the 
receijit of such assets, made application to 
the Court for the execution of decrees for 
the payment of money passed against tlie 
same judgment-debtor and have not obtain- 
ed satisfaction thereof, the assets, after de- 
ducting the costs of realization shall he 
rateably distributed among all such iiersons.” 
Xow, the petitioner befoie me put in an 
application for execution of In's decree 
whicli was a decree foj‘ payment of monev 
passed against t he same jmlgment debtor, 
to arrest him, and this ap'iilication liad been 
admittedly made before tlie receipt of tlie 
assets with which we are concejiied in ihi.s 
case. His application to be paid rateably 
from the as.sets had, however, lieen rejected 
on the ground tiiat, when he apjdied for 
the arre.st of the j udgmeiit-debtor, that man 
was not living witiiin the jurisdiction of the 
MunsiPs Court but was living in Penan", 
where the District Munsif, of course, had no 
juris<liction and could not, therefore, have 
ordered his arrest. 'I'his finding of fact has 
b(‘en arrived at mainly on ilie ground that 
in another peiition forexecution hy thesame 
decree-holder he has stated that the man 
was living at Penang ; but he has explained 
it by saying that that statement was wrong- 
ly put in ijy Uio Vakil's clerk who rlraft^d 
tliat ai>plicalion. It is, therefore, doubtful 
whetlierthe judgment-debtor was, on the 
date on which the application was made in 
Penang. Assuming, however, that the jiidg- 
ment-debtor was at Penang at the time of 
this decree-holder’s application for arrest 
the question is, does that prevent him from 

obtaining the advantage of rateable diS’ 
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trihutioii? The section is intended to dis- 
tribute equitably the assets of the common 
debtor realised by the Court among the 
decree-holders and the cne condition that is 
laid down to make sure of the fact that 
those creditors have been diligent is tliat the 
creditors must have previously applied for 
execution of their decrees, this condition 
excluding creditors who have taken no steps 
to realise their debts ; but there is no con- 
ditinn that the execution application put in 
by the party should be such as would have 
ended in his successfully obtaining satisfac- 
tion of his decree. The only two conoitions 
laid down are that he must have a money- 
decree against the same person and that he 
must have applied for execution of that 
decree before the assets w^re realised. _ If 
these two conditions are fulfilled, he is entitl- 
ed to join in the rateable distribution. In 
the present case. I see no reason to exclude 
the decree-holder on the finding of the 
District Munsif. The fact that his applica- 
tion was for the arrest of a person who could 
not have been arrested is quite immaterial 

80 far as s. 73 is concerned. It is even pos- 
sible to imagine that, though the judgment- 
debtor was not, on the date when the exe- 
cution application was put in, living within 
the jurisdiction of the District Munsif, he 
might come there before the order is passed 
by the District Munsif passing the order, if. 
by the time he passes his order, the judg- 
ment-debtor is within his j unsdiction, 
although at the time the application was 
made, he was not within his jurisdiction. 
But these questions are outside the scope of 
s 73 All that the Court has to be satisfied 
about is that there is a money-decree of 
which satisfaction has not been obtained 
against a judgment-debtor and that the 
di6cr66“CrQ(iitor liss slio^vn liis Qili^cncG uy 
applying for execution of that decree before 
the assets were realised. On these condi- 
tions being fulfilled the decree-holder- 
creditor is entitled to join in the rateable 
distribution. No case exactly in point has 
been brought to my notice, but some cases 
have been cited with reference to Art. 
182 of the Limitation Act which speaks of 
applications for execution made in accord- 
ance with law. Even according to those 
cases which construe those words “Applica- 
tions in accordance with law”, an applica- 
tion like the present one would be fully in 
conformity with the requirements of the 
law ; thoughit prayed for a relief which 
perhaps the Court could not have granted, 
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it Is still treated as an application in accord- 
ance with law for the purpose of Art. 182 
of the Limitation Act: see Bando Krishna 
Kanbargi v, Nat-asimha Konber Deshpande 
(1). 1 hold, therefore, that the petitioner be- 
fore me was entitled to join in the rateable 
distribution. 

It has been urged befere me by the learn- 
ed Vakil for the respondent that, as under s. 
73 of the C. P. C. there is a special remedy 
provided, namely, that of a suit, I should 
not interfere in revision at all. No doubt, in 
some instances. Courts have held that it 
will be convenient to make the parties adopt 
that remedy, bnt that provision does not 
prevent a Court from interferingunder s, 115 
where there is a manifest error in the order 
under s. 73. and putting that error correct, 
as otherwise the parties will he driven to 
unnecessary litigation. I think this is a 
case in which a manifesterror has been made 
by the District ^Munsif and I feel, therefore, 
justified in interfering with the order of the 
lower Court and I modify that order by 
directing the District Munsif to makea fresh 
order under s. 73 giving rateable distribu- 
tion to the petitioner before me for both of 
his decrees. The case will be remitted to 
the District Munsif for the purpose of pass- 
ing fresh orders. Each party will hear their 
own costs of this petition, 

V. X. V. 

N. H. Case remitted. 

(1) 17 Ind, Cas. 210; :i7 B. 42; 14 Bom. L. K. 861, 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2298 

OF 1922. 

July 29, 1925. 

Present: — Mr. Justice Cuming and 
Mr. Justice Chakravarti. 

TARAPKOSAD SAAV— Defendakt— 

Appellant 

versus 

MADHU SUDAN GIRI and others— 
Plaintiffs — Respondents. 

Hindu Law — Widow, alienation by — Xecessiiy — 
Burden of proof — Enquiry by creditor, scope and ex- 
tent of— -Amount of loan in excess of necessity, e^ect 
of — Procedure — Interest, high rate of. 

A person taking a mortgage from a Hindu widow 
of property forming part of the estate of her deceased 
husband must prove that legal necessity existed for 
the transfer or that he made proper and 6tma fide 
enquiries as to the existence of such necessity and. 
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satisfied himself by all rcasonablo means as to iln 
existence. Ho is not, however, l)oun<l to see to itje 
application of the money i.)orro\ved In* the willow pro- 
vided the money was ieiU f'.r legal neeessity. ihe 
encxniry which he has to make is as to tlic existence 
of the necessity and alsi> as to the debts which the 
widow has incurred for legal nci*essily and the amount 
she is in need of for meeting such necessity. !n ‘uder 
to uphold the transaction tlie Court m\isl liesatislicd 
that legal necessity existed aiivl that the sum lent v as 
not unreasonably large. The transaction siiould be 
shown to be genuine and free from doubts or I'ollu- 
sion between the creditor anil the widow for raising a 
sum larger than is really needed. The interests of 
the reversioner should be jn'otected but at the same 
time the widow should not be hampered l.>y unreason- 
able restrictions in raising money when legal neces- 
sity exists, [p. 13. cols. 1 vk 2.] 

In cases wlxere it is shown that the amount of the 
loan is in excess of that which the necessity justbied. 
the Court should find whetlier the creditor knew or 
could have known by means of enquiries then avail- 
able that the monev was in excess of the necessity, 
and if the finding is in the allirmativo then the Court 
should allow the reversioner to recover the property 
on payment of the sum really justified by llie neces- 
sity. If, on the other hand, the finding of the Court 
is ia the negative the transaclioii should be upheld 
in its entirety. The mere fact, liowever, that the 
amount borrowed is to some extent larger than the 
sum. actually needed ought not to vitiate the trans- 
action. In the absence of fraud or collusion between 
the widow and the creditor, when the necessity for the 
loan is established, mere excess of the amount lent 
should not be held to vitiate the validity of the trar^s- 
saction. Where, however, the excess is disproportion- 
atelv large, that itself is evidence of collusion and the 
Court should not uphold the transaction in sueli a 
case. In a case where the Court finds that the neces- 
sity was inadequate for the entire loan, the reversioner 
should be put to terms, [p. 15, col. 2; p. lb, bbl. I.) 

Where it is found that the main necessity for the 
loan was brought about by the wrongful act of the 
reversioner himself, he may not be heard to complain 
of the high rate of interest charged for the loan, inoie 
espsciallv when he makes no attempt to show that 
money was available to the widow at a 
of interest than is charged in the bond. [p. lo, col. 2.J 

[Case-law referred to J , 

Appeal against a decree of the Second 
Additional District .tudge, Midnapur, dated 
the 28th June ly22, affirming that of the 
Subordinate Judge, Second Court at Midna- 
pur, dated the 12th January 1921, 

Babu Santosh Kumar Pat, for the Appel- 

^^Babu Apurha Charan Mitkerji, for the 
Respondents. 

JUDGMENT. 
Chakravarti, J.— The 

which this appeal arises was brought by the 
reversionary heir of one Govmda Gin on th 
death of his widow Kausalya in the year 
1916 for a declaration that the defendant 
No. 1 had acquired no title by his purchase 
the sale in execution of a niortgage- 

^eoree ftgainsi the widow. 


The facts shortly stated are those. One 
(lovinda Giii died in the year of 18('S 
soilless leaving a \\idow Kansalya ; she 
lived with Govinda’s cousin Tnlsaram who 
was her next reversioner, in her huslnird's 
house but Tulsarani drove her away from 
her lunise in Ihe year 18'.)i She brought 
a suit against Khirode gi-andson of Tulsa- 
rani and recovered a decree for the share of 
the land which was left by her husband, 
and it appeals that in that suit she was as- 
sisted by the present, plaintiff and his 
brothers who were the sister's sons of 
Govinda. 

In execution of a decree for mesne profits 
against Ivhirode she purchased Khirode's 
half sliare in 1890, and was since then in 
possession of the entire property consisting 
of 20 bifjiias 2 c.ottaJis and 13 chittaks of land. 
But she w'as again disturbed in her pos- 
session by tlie present plaintilT and his 
brothers and was dispossessed of 7 bighas 
out of 10 bighas of lands which were left to 
her after site had sold other lands. Then 
she brought a suit for possession of those 
7 bighas against the present plaintiff and 
his brothers in 1908 and obtained a decree 
for possession on the 8th December of that 
year. 

Now it appears, that Kausalya mortgaged 
the lands in suit for Hs. 500 in favour of 
the defendant Nc. 1 in the bcuami of one 
Harnarain on the 25th Srahan 1314 B. 5., 
and then a second bond was executed by 
her in favour of Taraprosad defendant No. 1 
for Rs. 795 on the 13th Magh 1315 B. S. and 
out of the money so borrowed the money 
due under the first bond w’as paid. Tara- 
prosad obtained a mortgage-decree on com- 
promise against Kausalya in Angust 1909 
and the mortgaged properties were sold in 
execution of the mortgage-decree. This is 
the sale w’hioli the plaintiff challenges in 
this suit as not binding on hinri. 

On the death of Kausalya Madhn Sudan 
Giri the only surviving son of Govind’s 
sister brought this suit as the reversionary 
heir of Govinda Giri for recovery of posses- 
sion of the lands sold in execution of the 
mortgage-decree on the allegation that the 
defendants Nos. 1 and 2 had kept him out 
of possession of the lands without any right. 

The defendant No. 1 contested the suit 
and his main defence was that the mort- 
gages in his favour were executed by 
Kausilya for legal necessity and. therefore, 
the sale thereunder binds the plaintiff, the 
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reversionary heir, and ]ic further conteiuled 
that half share of the ja-oj-jerties vhieh 
Kausalya purchased in executi ui of her 
decree against Khirode v.-as lu-r .^( ri'liin n 
property to which tlie reversioner liad no 
claim as it was sold in execution of a 
decree against Kausaha. 

The Court of lirst instance found that 
there was legal necessity for a portion of 
the money adwinced hy the defeinlaiit 
No. 1 Init decreed the suit hc»lding that 
the defendant No. 1 was like a mortgagee 
in possession and as he had rendered no 
account of the lentsand j)rotits lie could 
claim no right to retain possession against 
the plaintilT. 

On appeal l.iy the defendant No. 1 the 
Additional District Judge allirmed the 
decree of the Munsif and tlismissed the 
appeal although he found liiat the amount 
for which legal necessity was established 
was larger than the amount found hy (lie 
learned Munsif. The defendant No. 1 has 
preferred this second appeal against the 
decreet>f the Additional District Judge. 

Beforeideal with the main cpiestion as 
to whether the learned Additional Di&ti ict 
Judge Ins properly applied the principle 
which applies to a case of legal necessity 
for alienation by a Hindu widow Ishall refer 
to some of the salient facts which have been 
found by the Court below. 

Kausalya inherited about 10 hi</h(ts of 
land left by her husband and led a peaceful 
life till she was disposses.sed by Tulsaram 
in the year 1891. She was then plunged in 
litigation on account of dispossession })y 
her then reversionary heir and it was i.i 
1894 that she recovered a decree for posses- 
sion and she was again dispossessed by the 
present plaintiff at about that time. The 
learned Munsif to quote his own words 
found that “ Kausalya Bewa got possession 
of a half share after April 1894, and of the 
remaining half share after 1596. She was, 
however, not allowed b}’ her husband's 
nephew to be in peaceful possession of the 
entire land for any long time. She was 
dispossessed from 7 bighas out of the 10 
bighas that was left to her.” 

In 1908 the present plaintiff asserted in 
the suit brought by Kausalya against him 
and others that she was in possession of 
only ^ bighas of land and they were in 
possession of 7 bighas from 1896 down to 
1908. The mortgage-bonds in favour of 
the defendant No. 1 were executed in 1907 
ftud beginning of 1909. It is clear, therefore, 


V. AI.VLIIU SUDAN GIRI. [91 T. C. 1925] 

that before the mortgages she had in her 
l>ossession only 3 of land even after 

she had recovered the land from Khirode 
and had to carry on litigation wiili the 
I'laintilf ha- the recovery ot tiie 7 bighas 
iTi hi.'^ Iiand, and she obtained her decree in 
1908. It is is quite clear, therefore, tliat she 
wa.s kei)t out of possession of lier lands 
.successively by lier reversioners. The plaint- 
iif liimsolf ke[)t her out of possession for 
about 12 years when slie executed her first 
inortgage-l.)ond in favour of defendant No. 1. 
4 he legal necessities for the sum of 
lis. 500 covered by the bond of 19 l 7 were 
1st Hs. I.jO for payment of earlier debts due 
under a mortgage which was satisfied by 
defendant No. 1, and Us. 370 taken in cash 
were said to have been spent : — 1st, to meet 
the expenses of litigations both criminal 
and civil. 2nd. medical treatment. 3rd, 
l>ilgi'image to Gaya. 1th, payment of 
arrears of rents. 

The 2nd bond which the defendant No. 1 
took was for Rs. 795 out of wliich lis. 22'0 
were paid in ca.sh and the balance went in 
satisfaction of the previous bond. The 
creditor, therefore, has to establish the legal 
necessit}’ for Ks 220 paid in cash. Now the 
learned Additional District Judge has 
found that when the 1st bond was taken 
Kausalya had been dispossessed of the 
major part of her lands but lias taken no 
notice of the helpless condition in wliich, 
the woman found herself on account of the 
conduct of her reversioners, the plaintiff 
being one of them. The learned Additional 
District Judge has found that all the items 
of legal necessities except the 4th item did 
exist but has assessed the amount of such 
necessities according to his own viewasto 
the amounts which ought to have been 
spent for the necessities so found. 

The total expenses for which the estate 
was legally chargeable according to the 
learned Judge amounted to Rs. 350. 

Agreeing with the Munsif that as the 
defendant No. 1 was in possession of the 
land and had not accounted for the rents, 
profits thereof the plaintiff should get a 
decree for possession, the learned Judge 
dismissed the appeal. 

The points urged in this appeal are 1st : 
That the Courts below have erred in hold- 
ing that the defendant No. 1 the creditor 
was bound to show what the actual amount 
spent by the widow was. 

2ndly : That the Court of Appeal below 
was in error in holding that the creditors 
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■was entitled to credit not for the sum 
actually spent but which according to the 
decision of the Court ought to have t^een 

spent by the widow. 

3rdly: That the Court below having 
found that legal necessity tor the loan 
existed should not have passed an uncondi- 
tional decree for possession without direct- 
ing a refund of the money found to have 
been borrowed for legal necessity. 

We think that the iudgment of the learn- 
ed Additional District Judge is vitiated by 
the erroneous princiides which he has 
applied in the decision of this case. 

It is now well-settled that a creditor as 
in this case must prove that legal necessity 
did exist or that he made proper and hoiia 
fide enquiries as to the exist exice of such 
necessity and satisfied himself by all reason- 
able means as to its exisler.ee. 

The creditor is not bound to see to the 
application of the money borrowed by a 
widow when the money was lent for legal 
necessity; see Ka7na>a-a7‘ rtr.skad v. Jiiiyi 
Bahadur Sivgh (1). On the question of 
i> 07 ia fide eneiuirics by the defendant Xo. 1 
the learned Judge says '‘lam not satisfied 
that the defendant acted bona^ fide. 
the learned Judge gives his reasons for 
this view. He thinks that the ciim^ 
nal case could not require Rs. 110 and 
the kabiraj who treated Kausalya was 
not so highly qualified as to deserve 
a fee of Rs. 50 although the kabir'oj 
swore that he did receive that surn as his 
fees. The enquiries which a creditor can 
make is as to the existence of the necessity 
and also as to the debts she has incurred for 
a legal necessity and the amount she is in 
need of for meeting a necessity. It is 
impossible for a widow in the position of 
Kausalya to satisfy the creditor as to the 
actual amount she must borrow for meeting 
the future expenses of litigations to which 
she was driven by the plaintiff himself, in 
a case like this the Court should he satisued 
that legal necessity existed and that the sum 
lent was not unreasonably large. The 
transaction should be shown to be genuine 
and free from doubts of collusion between 
the creditor and the widow for raising 
larger sum than was really needed. Ihe 
interest of the reversioner should, no doubt, 
be protected but at the same time the widow 

(1) 8 I. A. 8; G C. 813; 8 C. L. R. 361; 4 Shome L 
B. 81; 4 Sar. V. C. J. 210;' 5 lad. Jur. 157; 3 lad. Dec. 

3.) 5i5 Cl^ Q.). 
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should not he hampered by unreasonable 
leslrielioiis iii raising money when legal 
necessity exists. 

The learned Judge observes that the 
interest was high but does not take into 
account the risk which the creditor look 
and the helpless eondition in which the 
widow was. hen the muin necessity foi 
the loan was brought about by the wrongful 
act of the reversioner himself he should 
not be heard to c( inplaiii of the higli l ate 
of interest more especially u'hen lie made 
no attempt to show that money was avail- 
able to the widiov at a lower rate of interest 
than w'as charged in the bond. 

The existence of the necessities have been 
established by the creditor and as the 
learned Judge does not Imd that the 
consideration money was not paid, the 
creditor in a case like this has prnua fucic 
discharged the Inirdea which lay on him. 

After finding that the legal necessities 
alleged by the creditor did exist both 
Courts enquired not as to what was the 
money actually needed or was spent by the 
widow hut as' to what she ought to have 
spent. For instance in trying the question 
as to what was the amount necessary for 
the litigation to which the lady was driven 
by the plaintiff, the learned Judge takes the 
amount allowed to her in the decree \\hich 
she eventuallv got against the plaintiff for 
])ossession of the land as the sum needed for 
litigation. Every one acfiuainteJ with the 
costs of litigation in this country knows 
that the actual amount which a successful 
litigant gets as costs allowed by the Courts 
is much less than the actual amount spent 
bv him. 

' In cases where it is shown that the money 
borrowed was more than the necessity 
justified then the Court should find whether 
the creditor knew or could have known by 
means of enquiries then available that the 
money was in excess of the necessity and if 
the finding is in the affirmative then the 
Court should allow the reversioner to recover 
the property on payment of the sum really 
justified by the necessity. If, on the other 
hand, the findingof the Courtis in thenega- 
tive, the transaction should be upheld in its 
entirety. In this connection see the cases of 

Deputy Commissioner of Kheri v. Khanjan 

Singh (2), Singam Setti Sanjivi Kondaya 

(^) 34 I A (2; 20 A. 331; o[C. L. J. 344; 11 C. Wi 
N. 474- 4 A. L. J. 232; 2 M. L. T. 145; 17 M. L. J,' 
238; 0 Bom. L. R. 501; 10 0. C. 117 {V. C.}, 
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X. Draupadi BayamriKi Rarn Dei Kinivar 
V. Ahu Jajar (4 ). 

In tlie circunistancf^s of tUe present case 
the reversioner, the plaiutitr who drove the 
lady to the litigation for which the money 
was borrowed must sliow that the sum which 
the lady borrowed for the necessity which 
really existed was in excess of the necessity 
or that there were means available to the 
creditor for making an enquiry as to the 
actual amount needed by the lady or that 
the amount was excessive to his knowledge. 
The mere fact that the amount borrowed is 
to some extent larger than the sum actually 
needed ought not to vitiate the mortgage. 
It is impossible to draw a line as to what 
extent an excess should be held not to 
vitiate the transaction. In the absence of 
fraud or collusion between the widow and 
the creditor, when the necessity for the 
loan is established, mere excess of the 
amounts lent should not be held to vitiate 
the validity of the transaction. When the 
excess is disproportionately large, that 
itself is evidence of collusion then the 
Court should not uphold the transaction. 
In cases where the Court finds, that the 
necessity w'as inadequate for the entire loan, 
the reversioner should be put to terms. 
The decree for possession should be subject 
to payment of the sum paid to the widow 
without interest, the usufruct of the pro- 
perty being set off against the interest. 
The lower Appellate Court was in error in 
treating the defendant No. 1 as a mortgagee 
in possession and in awarding an uncondi- 
tional decree for possession to the plaintiff. 

The judgment and decree of the lower 
Appellate Court are set aside, the case sent 
back to that Court so that the appeal may 
be re-heard in the light of the above obser- 
vations. The appellant is entitled to the 
costs of this appeal, the other costs will 

abide the result. 

Cumins;^ J.— I agree. 

Appeal allowed', 

tf xt Case remanded. 


(3) 


M. 153; 3M. L. T. 251; 18 M. L. J. 11. 
A. 404; A. W. N. (1905) G8. 
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MADRAS HIGH COURT. 

Civil Miscellaneous Second Appeal No. 104 

OP 1922. 

January 15, 1925. 

Present: — ^Ir. Justice Devadossand 
Mr. Justice Wallace. 

CHINNA VAVANAN alias KANAKATHU 

MKhRA LEVAI ROWTHER, by tbe 

OFFICIAL RECEIVER, MADURA 

— PETITONER — DeFE.NDANT No. 1 — APPELLANT 

versus 

CHETTIAPPA CHETTY by the 

AL'IHORIZED AGENT LAKSHAMANA 

CHETTY AND OTHERS— Respondunts. 

Civil procedure Coilc (.-Icf V of IVOS), s. — 
Restitution — Decree, execution of- Purchase by party 
to suit but not decree-holder — Subsequent reversal of 
decree — Sale, whether can be set aside. 

In a suit on a mortgage, the mortgagor was ex 
parte in the Trial Court. A subsequent mortgagee 
•was impleaded as 2nd defendant. A decree was 
passed in favour of the i‘laintifl and in execution 
thereof the hypotheca was sold and purchased by the 
2nd defendant. The ex parte decree was then 
reversed on appeal and the mortgagor thereupon 
applied to have the sale set aside : 

Held, that the sale was liable to be set aside since 
the 2nd defendant was a party to the suit and 
decree, though no relief "^'as granted to him under the 
decree, [p. 17, col. 1.] 

The protection which is given to n bona fide pur- 
chaser in execution of a decree which is subsequent- 
ly reversed on appeal .should not be extended to a 
defendant or a party to the suit, even though he gets 
no benetit directly under the decree; in other words, it 
is onlv a bojia fide purchaser, who is not a party to 
the suit or proceeding, that is entitled to keep the pro- 
perty purchased by him. In all other cases the pur- 
chase is liable to be defeated on the reversal of the 
decree in execution of which the sale is effected, [p, 
19, col. 1.] 

A party to a suit cannot be said not to be a party 
to the decree if he gets no relief under it. [p. 17, col. 2.] 

Zainnl Abdhi Khan v. Muhammad Asghar Ah Khant 
10 A. 166; 15 I. A. 12; 5 Sar. P. C. J. 129; 6 Ind. Dec, 
(V. 8.) 112 (P. C.), Rewa Mahton v, Ram Kishen Singh, 
13 I. A. 106: 14 C. 18; 10 Ind. Jur. 428; 4 Sar. P. C. J. 
746; 7 Ind. Dec. (n* s.) 13 (P. C.L Yellappa v. Rama^ 
chandra, 21 B. 463; 11 Ind. Dec. (n*. s.) 310 and Krishna 
Chandra Mandat v. Jogendra i^arain Roy, 27 Ind, 
Cas. 139; 20 C. L. J. 4G9; 19 C. W. N. 537, relied on. 

Appeal against a decree of the Court 
of the Subordinate Judge, Dindigal, in 
A. S. No. 34 of 1921, preferred against an 
order of the Court of the District Munsif, 
Periakulam, dated the 20th December 1920, 
in E. A. No. 1170 of 1919, in O. S. No, 1412 
of 1917. 

Messrs. B. SiCaram Rao and S. Mattusami 
Iyer, for the Appellant. 

Mr. T. M. Kris/inaswami Iyer, for the Re- 
spondents. 

JUDGMENT. 

Devadoss, J. — The appellant >Tas 
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1st defendant in O. S. No. 1412 of 1917. 
The suit was \>y a mortgagee against the 
mortgagor (1st defen'lautj and the pur- 
chaser was impleaded as 2ad defendant as 
he had a mortgage subsequent to that of 
the plaintill The appellant was ex parfe 
in thesDistrict Munsif's Court. A decree 
was passed in favour of the plaintiff and 
the hypotheca was sold and was purchased 
by- the 2nd defendant. The e.r parte decree 
was reversed on appeal and the 1st defend- 
ant applied to have the sale set aside. The 
1st defendant having been adjudicated an 
insolvent, the Official Receiver continued 
the proceedings before the District Munsif. 

The District Munsif hehl that the 2nd de- 
fendant was not a decree-holder and, there- 
fore the sale was not liable to be set aside. 
On appeal by the Official Receiver the 
Subordinate Judge held that the order of 
the District Munsif was right and dismiss- 
ed the appeal. The Official Receiver has 

preferred this appeal. • t. 

The contention of the appellant is that 

the purchase by the 2nd defendant is liable 
to be set aside as the decree in execution 
ofwhich he purchased the property was 
set aside on appeal. It is well-settled that, 
if a dt'cree- holder purchases the property ot 
the judgment-debtor in execution of his 
decree which is afterwards set aside, 
his purchase is liable to be set aside at the 
instance of the judgment-debtor. The con- 
tention for the respondent is that the ^n<X 
defendant is not a decree-holder and, there- 
fore, his purchase is good against the 
judgment-debtor. In Zamul Ab'hn Khan 
V. Muhammad Asghar AH Khan (f). 
held that a sale to a bona fide purchaser in 
execution of a decree was not liable to he 
set aside if the decree was afterwards re- 
versed on appeal. Their Lordships observ- 
ed at page 172* : “It appears to their Lord- 
ships that there is a great distinction 
between the decree holdei's who came m 
and purchased under their own decree, 
which was afterwards reversed on appeal, 
and the bona fide purchasers who came m 
and' bought at the sale in execution of the 
decree to which they were no parties, ami 
at a time when that decree was a valm 
dberee, and when the order for the sale was 
a valid order’. The question is whether the 
protection given to- bona fide purchasers 
extends to persons who are parties to the suit 

(l) 10 A. I'lfi; I"' 1- A. 12; 5 Sar. P. C. J. 1-3; G 
Ihd. Ppc. ( k . gJ R2 T. 0 )- 

•page of 10 A.— 
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in which the decree is passed, but who are 
not given any relief under the decree. In 
order tliat a purchaser may have the benefft 
of the sale under a decree which is afterwards 
set asirle, he must be a bonn fide purcliaser; 
if he is not nbona fide puschaser then the 
purchase by him is liable to be set aside. 

A stranger to the decree is not bound to 
enquire into the merits of the plaintiff a 
claim or into the validity of the decree ; but 
a paidy^ to the suit is in a different position, 
and it is his duty to enquire into the nature 
of the plaintiff’s claim and the validity of 
the decree passed in jilaintiff's favour. 
Supposing the plaintiff asked for relief in 
the alternative against two defendants, if 
the 2nd defendant satisfies the Trial Court 
that the 1st defendant alone is liable and 
on the strength of that, a decree is passed 
and his property is brought to sale, and it 
on appeal the decree is set aside and the 
2nd defendant is held liable, can it be said 
that the 2nd defendant is entitled to keep 
the property of the 1st defendant purchased 
by him in " Court-auction notwithstanding 
the reversal of the decree. Supposing a 
defendant contests the plaintiff’s suit on 
the merits and a decree is passed not against 
him but against another defendant and if 
the property of the defendant against whom 
the decree is passed is brought to sale and 
if the defendant who put forward the con* 
tention that the plaintiff’s claim is a fraudu- 
lent one purchases the property and if 
the decree is aftervvards set aside, can the 
defendant who purchased the other defend- 
ant’s property be entitled to say that his 
purchase is good notwithstanding the fact 
that he was aware of the fraudulent nature 
of the plaintiff’s claim. It may be said in 
such a case that he is not a bona fide pur- 
chaser. Tiie decision in Zainid Abdln Khan 
V Muhammad Asghar AH Khayi (1) applies 
only to bona fide purchasers. In that case, 
the purchasers, whose purchase was upheld 
by the Privy Council, were strangers to the 
decree. It does not appear from the report 
whether they were, or were not, strangers 
to the suit. It cannot be assumed that the 
decision has no application to purchasers 
who are parties to the suit, but in whose 
favour no decree has been passed, from the 
mere fact that Sir Barnes Peacock uses the 
expression, *‘^ona fide purchasers who are 
no parties to the decree”, A party to a suit 
cannot be said not to be a party to the 
decree if he gets no relief under it. If a 
party to a suit is ou record, the decreerii 
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l)ound to mak© nientioii of him ; anti tlie 
principle of res judirata or of est<-ppel may 
apply to him whether he or not. any 

relief under the decree. The decision, there- 
fore, in my opinion, covers the case of a 
party in whose favour no relief is given 
under the decree. 

The contention of Mr. Krishnaswamy Iyer 
is that the principle of restitution is appli- 
cable only to decree-holders who purchase 
the property of the j udgment-dehtor in 
execution of, or who get somebeneht under, 
their decree, and persons, in whose favour 
a decree is not passed, are not bound lo 
make restitution of what they have got by 
purchase in a Court auction. The cases 
relied upon by him do not support the con- 
tention that the defendant, in whose favour 
there is no decree, is entiiled to keep the 
propeity which he purchased in execuiic-n 
of the decree against another defendant 
even if the decree be upset either in appeal 
or in any subsequent ]>roceeding. In iSi/td 
Natkadu Salnb v. Xallu Mudahj (2j, it was 
held that, where property is purchased at 
a sale in execution of a decree, the purc-hase 
is subject to tlie final lesult of the litiga- 
tion between him and the judgment-debtor 
In Mathunsa Jiouthar V. Apsa Bin (3). the 
purchaser was a stranger to the decree. Jii 
■Raghavachari v.Pakkiri Maliomnied Rowther 
(4), the purchaser was not a party to the 
suit. Asobserv'ed in iJorasami Ayyar v 

■Annammi Ayyar {bk “the principle of the 
doctrine of restitution is that on the reversal 
of a judgment the law raises an obligation 
in the party to the record who received the 
benefit of the erroneous judgment lo make 
restitution to the other parly for what he 
had lost”. It is contended for the respond- 
ent that this must be limited to the decree- 
holder who gets benefit by reason of his 
decree. But I am unable to accept this 
view, Jn this case, if the h 3 ’poLheca had 
fetched a very large price and if a balance 
remained after satisfj’ing the plaintiff, the 
balance would go to satisfy the 2nd defend- 
antwho is a puisnemortgagee. Even though 
a defendant maj’’ not have a decree in his 
favour, in many cases, he may set ultimate- 
ly a benefit under the decree. In such cases 
it cannot be said that he is a stranger to 

(2) 27 M. 98, 

(3) 12 Ind. Cas. 444; 36 M. iOt; 21 M. L. J. 9G9; 10 
M. b. T. 373; (1911) 2 M. W. N. 425. 

(4) 34 Ind. Cas. 760; SOM. L. J. 497; 19 M.L. T. 
381; (1916)2 M. tV. N. 73. 

' (5) 23 M. 306; at p. 310; 10 M. L. J, 307; 8 Ind. Dec. 

8.) 616, 
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the flecree. The decision in Zainul Ahdin 
Khanv. Muhammad AsgJiar Ali Khan (1) 
does not seem to have been brought to the 
notice of the learned Judges who decided 
D>>rasa mi Iyer v. Atnuisrimi Iyer (5). 
The American decision in (^uan U'o Chang 
Ca. X. Laumeisier A]), \n laying down, “all 
that the one has gained and all that tie 
o]her has lost is due to the agency of the 
Court and, therefore, no injustice isdonein 
restc'i'ing tlie party wrongfully dispossessed 
williout sto])])ing to investigate tiie rights 
of the party who has thereby gained the 
pr'ssession , lias stated the principle tco 
broadly. 1 think the correct principle is 
that a hana fide purchaser who is not a parjy 
to the suit or proceeding in which the auc- 
tion sale is held, is entitled lo hold the pro- 
jieily even tlifitigh the decree or order in 
execution of uliich tlie auction-sale is lield 
is sub.'-^equently reversed or set aside. 

^ Jn 1 eUapp'a v. Ramchandta (7), Farran, 

C . J., obsei ves; ‘'I’l.e T? ivj' Council in a 
case vci v analogous lo the present has de- 
cided that wliere a [eison, a stianger to 
the proceedings, purchases property lora 
fide at an auclicn-sale held in execution id 
a cleciee, his sale cannot be set aside on the 
ground that the existence of a cross-decree 
rendered the sale in execution improper”. 
If the contention of the respondent is geed, 
then a defendant, in whose favour there is 
no decree, would be entitled to keep the 
property which lie purchased in Court 
auction, even though he knew that there 
war a cross- decree in favour of the defendant 
whose property was sold in execution. I 
think the principle of the decisions in Rena 
Mahion v. Ram Kishen Singh (fi) and in 
Yellappa v. Ramchandra (7) is against the 
contention of the respondent. 

This point was specifically raised and 
decided by a Bench of the Calcutta High 
Court in a case reported as Krishna Chandra 
Mandal v. Jogendra Xarain Roy (9). In 
that case Mookerjee, J., after an exhaustive 
examination of English and American 
cases observed: “An examination of these 
cases shows that protection is afforded to 
the purchaser only when he is a stranger to 
the suit”. This principle is not only con- 
sonant with equity, but it also saves the 
Court the trouble of enquiring whether the 

defendant, in whose favour there is no 

(6) (1890) 17 .Am. St. Rep. 261 at p. 263; 83 Cal 384 

(7) 21 B. 463; 11 Ind. Dec. (x. s.) 310. 

(8) 13 I. A. 106; 14 C. 18; 10 Ind. Jur. 428; 4 Sar. P. 

C. J. 746; 7 Ind. Dec. (x. e.) 13 (P. C.). 

i^9) 27 Ind. Cas. 139; 20 0. L. J 469; 10 C. 'VV.N. 537 
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decree at the time of the sale would be 
entitled to some benelit after the sale. 1 
think the protection which is given to a 
bona pruchaser should not bo extended 
to a defendant or a party to the suit even 
though he gets no benefit directly under 
the decree; in other words, it is only a buna 
fide purchaser, who is not a ])arty to the 
suit or proceeding that is entitled to keep 
the property purchased by him. In all 
other cases the purchase is liable to l^e de- 
feated on the reversal of the decree in exe- 
cution of which the sale is elYected. 

In the result the appeal is allowed and 
the sale to the :2ad defendant is set aside 
with costs throughout. 

Wall ace, J. — 1 have had the advantage 
of perusing the judgment of my learned 
brother and I am not prepared to dilTer 
from his opinion in the case. 1 was at lirst 
inclined to hold tliat in such a case the 
principle of restitution, that is the restora- 
tion to his station qua ante or a person 
wrongfully dispossessed by the agency of 
the Court, should be enforced only against 
the party at whose instance the decree has 
been enforced, Init on further consideration 
i think, as at present, advised, that this 
salutary principle of restitution should be 
enforced as the rule, and that exceptions 
to that rule should be allowed only so far 
as authority liy which we are bound has 
allowed them. The Privy Council in 
Zainul Ahdin Khan v. Muhammad Ast/har 
Ali Khan (1) has laid down that abona Jide 
purchaser not a party to the decree forms 
an exception to the rule, and we are not 
referred to aii}^ case which has delinitely 
extended the exception to auction-pur- 
chasers wlioare xjarties to the suit or decree, 
but who had not themselves enforced the 
decree and brought about the auction-sale. 

I, therefore, agree in the order proposed 
by my learned brother. 

V. N. v. Appeal allowed. 

N. H. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT- 

Hiscond Civil Appeai, No. 122 of 1025. 
September 21, 1925. 

Present: — Mr. Dalai, J. C. 
Musammat SAIRA BIBl and anotheu— 
Defendants— Appellants 

vei'sus 

Saiyid KAZIM HUSAIN — Plaintiff 

— Respondent. 

CivU Proctdnrt Code (Act V of lOQB), e. 


fiv possession — Dcliicrii of possession in c-veriitioii of 
• niollicr flccrcc— J*> fiisal of Ueveniit' Anlhorit ies in 
•inint in Illation — it for possession, second, n'lietkei' 
maintaino hlc. 

Plaintiff ohtaiiuMl n dooivc for tlu* ii'oovcrv of his 

* 

.share in oertain i)ri>i>erty hnt failed to execute it. In 
execution of another dt'eroe, ho\ve\'er. he ohtaine*! 
syinholit*al j)oss(‘5sion of his >hare of tlie iirojieity and 
t hi.s jios.session eonjiimed iindi>turl)ed for sometime. 
Plaintiff then imuh- an application f.-r mutation <if 
names in his favour l)ut his applieation was n-fused tiy 
llu- Kevenue (’ourl and lu- l]ieri*u|ion hrouuUl another 
.suit for posse.ssioii of hi.s shai’e of the j'l’operty: 

Held, that the n^fusai of the Jh-veinu? Authorities 
to "rant mutation of names in favour of the plaint- 
iff' atnoimtcMl to an a’U of <iisjn).ssession aiul furnish- 
ed tlie plaintiff’ with a fresli cause c'f action uj'on 
xvhieh (o maintain a suit for possession and that s 47 
of t In* ('. P. was not. I Iieiofuia’, a har to such u 
suit. ' 1 , 1^0. cop. 1 ch 'J 

Second ajtpcal against a decree of the 
Additional District Judge, Ilirdoi, dated 
the2()lh November 1921, reversing that of 
the Subordinate J udge, I hirdci, dated the 
.‘Ust August I92.‘>. 

Mr. Xinmat ( Uah for Mr. Xitim Ullahy 
for the Ap)tellants. 

.Mr. If. Husain, feu' the Respondent. 

JUDGMENT.— Tlie plaintill, Kazim 
Husain, is the .step-son of the defendant, 
Musammat Hdiva Bib). Ilis father was Mir 
^lendai. He died about tlie year 1012. The 
date, however, does not aiijiear on the re- 
cord. He was a mortgagee in possession of 
a fi-biswas p'ho.re in village Kaimpur. 

Botii the plaintiiT and the defendant fe- 
male were heirs to this jiroperty. The 
defendant took possession. Kazim Husain, 
thereupon brought a suit for recovery of 
possession of his share of the mortgagee 
rights. The suit was compu’omised. and a 
consent decree fiassed on 27th October 
1914, under which the plaintiff wa.s held to 
be entitled to 21/40th share of the 5 biswas 
mortgaged property. 

No execution of this decree was taken 
out. On 5tli. December 1917 in execution of 
another decree, the piaintilf applied for pos- 
session of 21/40th share of the 5 biswas pro- 
perty in Kaimpur, and symbolical possession 
was delivered to him on the 14th December 
1917. The possession was symbolical because 
another co sharer was collecl.ing the reve- 
nue and the mortgagees as successors-in- 
interest of Mir Mendai were only entitled to 
recover profits. 

In my opinion the proceedings are de- 
scribed with great care and acuteness in 
paras. 4 and 5 of the plaint. 

It is stated in para. 4 that delivery of 
possession was due to a mistake, but the 
possession continued without any intor^ 
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ference. Then in para. 5 it is described 
ho^v on the of this symbolical posses- 
sion, the plainliif applied for imitation of 
nanies to the Uevenue Court in l‘JI8 but 

that Court refused to grant mutatioA on 
oth May 1010. 

Ihe ]jlaintitT bases his cause of action 

tor a suit lor possession on this order of 

the Kevenue^ Court refusing to order muta- 

Uorim his lavour. Tlie present suit was 

hied on ah October 1922, that is within 12 

yeais of the refusal of the Kevenue Court 
to order mutation. 
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0 he present suit being filed on a fresh 
cause of action, Avhich, in my opinion, is cor- 
lectl}’ stated in tiie plaint there is no bar 
under s 47 of the C. P. C. 

1 dismiss the appeal with costs. 

Appeal diismissed. 


In the lo\\er Appellate Court it was argu- 
ed that the suit was barred under the pro- 
visions of 8 of the C. P. C., because the 
plaintift had previously sued on the same 
cause of action, and his only remedy was to 
execute the decree of 27th October 1914. 
The learned Judge of the lower Appellate 
Court has met this argument, though he has 
started the by saying that the 

hnding of the Trial Court tliat the suit was not 
barred under that provision of law was not 
brought into is.sue before liim As a 
corollaij to this argument, it followed that 
a suit hied more than three years after the 
consent decree could not be treated as an 
application for execution within time. 

On the ground stated in paras. 4 and 5 
of the plaint, I hold that the plaintiff has 
sued on a fresh cause of aotioii. I agree 
With his contention in para. 4 that the posses- 
ion made over to him by mistake on 4th 
December 1914, was never disturbed. When 
this mistake was discovered, the Subordinate 
Judge who had put the plaintiff in posses- 
sion passed an order on 11th May 1916, an- 
nulluig the previous warrant for possession. 
It IS dimcult to understand how such a 
wariant can be annulled when it had already 
been complied with, and plaintiff bad been 
put into possession J he proper remedy was 
to put MusaTTLTnat Saira Bibi in possession 
again ^ if tlie Court thought that, such re- 
storation was necessary. 


BOMBAY HIGH COURT. 

Civil Keferencb No. 20 of 1923. 

October 14, 1924. 

Present Sir Lallubhai Shah. Kt., Acting 
Chief Justice, Justice Sir Amberson 
Marten, Kt., and Mr. Justice Fawcett. 

JOHN OVER PETI'ilOiNER 

versus 

MURIEL A. I. OVER--Resfo\dext. 

Divorce Act {IV of 1809), a. W— Evidence Act (I of 
1872\ss. 17^ /5, 21^ oS — of adidtery by 
respondent — CorTobor<itio}i , (ibsc7ice o'f — Decree, whe- 
ther can be granted— Duty of Court— Admission, whe- 
ther relevant. 

In divorce cases great care and caution are neces- 
sary in dealing with the admissions of the pai*ties and 
it is only the exceptional circumstances of a given 
case that could justify the (Jourt iji acting upon the 
admissions of a paj*ty as to adultery without any cor- 
roboration. As a matter of prudence it is desirable to 
insist upon evidence corroborative of the admissions, 
[p. 22, col. 2.] 

Per .Ifarfen, */.-■ In practice the confession of guilt 
by a party in a divigee case ought to be treated on 
somewlmt similar lines of caution to those of an 
accomplice’s evidence in a criminal case. [p. 2d, col. 1.] 

Section 58 of the ilvidence Act has in general no 
application to divorce cases although the admissions of 
the parties to the case may be proved under ss. 17, 18 
and 21 of the Act. [p. 24, col. 2; p. 25, col. 1-1 

An € 2 : parte divorce case is sometimes the most 
ditficult of all cases, to decide because there is no 
Counsel for the respondent to point cut the deficiencies 
in the petitioner's case and consequently it is left to 
the Court-for itself to detect them. [p. 28, col. 1.] 

[Case-law referred to.] 

Reference made by the District Judge, 
Poona, under s. 17 of the Indian Divorce 
Act. 1869. 


In my opinion, the plaintiff was certainly, 
on the basis of this possession, which was 
not interfered with by the Court by a re- 
entry of Musammat Saira Bibi, entitled to 
apply to the Revenue Court for mutation. 
V(hen the mutation was refused, on objec- 
tion by Afwmmmat :^aira Bibi, the plaintiff 
was justified in considering the refusal to 
amount to his dispossession and to bring 
th;e suit for possession on that cause of 


Mr. /. J. iSopAe?’, for the Petitioner. 

JUDGMENT. 

Slisilit Aotg;.* C. J. — When this matter 
came before uaon June 20 last, we directed 
the District Court to record further evidence 
as to the alleged adultery, and to examine 
the petitioner. The District Court has 
recorded farther evidence. The petitioner 
has been examined on oath now, and his 
son also has giv«a evidence. The respond- 
ent, the wife of the petitioner, has not 
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appeared at any stage of the proceedings. 
The letters written by the wife to the 
petitioner are on tlie record. On the 
strength of the letters and the evidence 
given by the petitioner and his son, the learn- 
ed District Judge has expressed his opinion 
that the adultery of the respondent with 
another person not known is proved. He 
held the letters written by the res]iondent 
to be conclusive. 

The matter is now before us, and the 
learned Pleader for the petitioner supports 
that view. The respondent has not ap- 
peared. in the evidence given by the 
petitioner, he stated that the respondent 
had committed adultery with one person 
named in the evidence in 1922 ; but there 
was no further evidence about it. He also 
stated that she had misconducted herself 
with four or five men before she left his 
house. That also is not supported by any 
evidence. It appears that she ultimately 
left her husband's house in January 1923, 
and has not returned. 

The principal question in the case is 
whether the letters written by the wife are 
sufficient in the circumstances of this case to 
justify the finding of adultery on the part 
of the respondent with an unknown person. 

The learned Pleader for the petitioner 
hhs informed us that he is not in a position 
now to prove the alleged adultery with the 
particular person named in the evi- 
dence in September 1922, as one of 
his two witnesses is dead, and the other is 
Out of India. Nor is he in a position to 
establish his statement as to adultery with 
four or five persons before she left Kirkee. 
We have, therefore, to decide the case on 
the basis of the alleged adultery of the 
respondent with an unknown person after 
fifhe left her husband in the beginning 

of 1923. . . , . . 

Before dealing with this question, I desire 
to refer to the necessity for great caution 
which has been recommendedin the English 
cases on this point, to guard against the 
reasonable possibility of collusion be- 
tween the husband and the wife. 

In the case of Robinson v, Robinson 
(1), the ob.servations of Cockburn, C. J., 
who delivered the judgment of the full 
Court, at pig33 393* and 304* are very 
important: — 

“Now the evidence, as has been before 

(1] (1859) 1 Sw. &Tr. 332; 27 L. J. P. 91; 5 Jur. (N. a. 
392; 164 E R. 767. 

*Page8 of (1859) 1 Tr.— 
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observed, consists entirely of admissions 
made by the wife hei'self ; and here a ques- 
tion presents itself, as to how far the 
admissions of a wifecliarged witli adultery, 
unsupported by any coiiliiniatory ]»roof, can 
be acted upon as conclusive evidence on 
which to pronounce a divorce,,." 

" Put as this Court is not a Court 
of ecclesiastical jurisdiction, nor bound 
in cases of divorce a vinculo hy rules 
of merely ecclesiastical authority, it is 
at liberty to act, and bound to act, ou 
any evidence legally admissible, by which 
the fact of adultery is established; and 
if, therefore, there is evidence, not open to 
exception, of admissions of adultery by 
the principal respondent, it would be the 
duty of the Court to act on such admissions, 
although there might be a total absence of 
all other evidence to support them. No 
doubt the admissions of a wife unsupported 
by corroborative proof ebi'ld be received 
with the utmost circumspection and caution; 
not only is the danger of collusion to^ be 
guarded against, but other sinister motives 
which might lead to the making of such 
admissions, if. though unsupported, they 
could effect their purpose, me sufficient to 
render it the duty of the Court to proceed 

with the utmost caution in giving eiTect to 
statements of this kind..." 

“Nevertheless, if after looking at the 
evidence with all the distrust and vigilance 
with which, as we have said, it ought to be 
regarded, the Court shonltl come to the 
conclusion, fiist, that the evidence is trust- 
worthy ; secondly, that it amounts lo a 
clear, distinct, and unequivtcal adn issicn 
of adultery, we have no hesitation in say- 
ing that the Court ought to act upon such 
evidence, and afford to the injured party 
the redress sought for. The admission of 
a party charged with a criminal or wrongful 
act has at all times, and in all systems of 
jurisprudence, been considered as most 
cogent and conclusive proof; and if all 
doubt of its genuineness and sincerity be 
removed, we see no reason why such a con- 
fession should not, as agains't the party 
making it, have full effect given to it in 
cases like the present. " 

In Williams v. 'tViltiams and Padfield (2) 
with reference to the ca=e, it is pointed out 
(page 31*) : — 

“The case cited is an authority for the 

(2) (IftGG) 1 p- 29: T. . .T. Mat. 8; 13 I>. T. 610. 

♦page of {1860> 1 P. — [Kt/.J 
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proposition tliat the Court may act on the 
admissions of the wife although they are 
not supported hy any other evidence. But 
I entirely concur with the observations of 
the Lord ( hief J u.-;tice as to the great danger 
of relying entirely u])on sucii admissions. 

In ear*h case the r|uestion will he wliether 
all reasonable ground for suspicion is 
removed." 

These observations of tlie Lord Chief 
Justice liave been referred to in Arnold v. 
Arnold (3 ). 

e have, therefore, to consider wliether 
in this case all reasonaljie ground for 
suspicion is removed. It is quite true that 
our attention has not been flrawn to any 
case in which the adultery of a wife with aii 
unknown person has been accepted as a fact 
on the strength of the admissions of the wife 
only. In the present case, however, on a con- 
sideration of all the circumstances, I have 
come to the conclusion that all reasonable 
ground lor suspicion is removed, and that 
there is no collusion between the husband 
and the wife. 

The parties were originally married in 
1902, and a decree for divorce was obtain- 
ed by the present petitioner on the ground 
of adultery of his wife with another person 
in 1918. Tlie decree Avas made aijsolute 
in 1019. The parties re-married in Decem- 
ber 1920. 

According to the evidence of the peti- 
tioner and Jiis son the conduct of the Avife 
in September 1022, Avas apparently open to 
objection, and slie ultimately left the house 
of the husljaiid in the beginning of 1023. 
Thereafter slie Avrote tliree letters, Avhich 
are Exs. 17, 18 and I'J in the case. In the 
first letter she says; — 

‘T Avrote to you when leaving Pindi and 
told you that I had no intention of return- 
ing to you. 

You knoAv hoAv utterly miserable 1 am 
Avithyou, so 1 have placed a definite gulf 
between us by living Avith another man. 

I have no intention of ever returning to 
3 "OU. A divorce under the circumstances is 
j^our onlj* sensible act and also kind." 

In the other two letters she deliberately 
evaded giAdug any indication of her Avhere- 
abouts, and practically confirmed Avhat she 
had stated in the first letter, that she had 
been living Avith another man and had no 
intention of returning to the petitioner. I 
do not see anj' reason Avhatever in this 

(3) 13 Ind. Cas. 491; 38 C. 907. 
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case to suspect collusion. I have dealt Avith 
case at some length in A'iew of the 
uiiHculty Avhicli avg haA’e felt on account of 
there being no other corroljorative evidence 
of the admissions of the wife. But, having 
regard to the circumstances, as disclosed 
in the evidence, I see no reason to doubt 
the genuinene.ss of the admissions made 
by the wife, and in the words of Cockburn, 
O. J, it is our duty to act upon such ad- 
missions although there might be a total 
absence of all other eA'idence to support 
tliem. 

The ejuestion Avhether in a given case the 
(^ourt should consider the admissions of 
the Avife as to adulteiy sufficient must 
necessarily depend upon the circumstances 
of that case. The fact that admissions are 
accepted as sufficient in one case can afford 
no reason Avhate\’'er for accepting them in 
another case. The general considerations 
Avhich Avould and should guide the Court 
are indicated in the judgment of Cockburn, 
C. J. Subject to those considerations each 
case must be dealt Avith on its oaa'u facts 
and circumstances. 

1 would, therefore, confirm this decree. 

1 maj^ add that after Avriting my judg- 
ment 1 have had tlie advantage of reading 
the judgment of my learned brother Marten 
and I desire to make it clear that indiA’-orce 
cases great care and caution are necessary 
in dealing with Ihe admissions of parties 
and it is only the exceptional circumstances 
of a given case that could justify the 
Court in acting upon the admissions of a 
partA*^ as to adultery without any corrobora- 
tion. (xenerally speaking as a matter of 
prudence it is desirable to insist upon evi- 
dence coiToborativ'e of the admissions 

Marten, J. — This matrimonial case pre- 
sents exceptional features. It is a husband's 
petition founded on the alleged adul- 
teiy of his Avife Avith some person unknoAA*n. 
He has already been divorced from her 
once, rir., by a decree nisi passed hy me on 
August 12, 1918, on tlie Original Side of 
this High Court, which decree AA’as made 
absolute on March 3, 1919. He, however, 
married her again on December 22. 1920 at 
Poona. She left him from September 8, 
1922, to October 7, 1922. It would appear 
that her husband then thought he had cause 
to complain of her conduct Avith a Captain 
Chamberlain Avho had been living with 
them, but who, ihe petition states, has since 
gone to Australia. What exactly' the peti- 
tioner alleges took place between Captain 
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Charaberlaln and the respondent is hy no 
means clear on the eviilence taken 
before the learned District Judge. Hut 
the petitioner deposes that he condon- 
ed “the olt'ence" with Captain (’hainberlain 
and it is clear from the evidence of his 
son tiiat there were disputes between the 
husband and wife over the latter'.s conduct 

with Captain Chamberlaui. 

Shortly afterwards, ri;., about January 
1923, the respondent left the petitioner 
again and this time for good. She wrote 
to him in March 1923, from Rawalpindi 
stating that she was not returning to the 
petitioner. Then in May 1923 she wrote to 
say that she was living with another man 
and did not intend to return, and the letter 
ended* “I have no intention of returning 
to you, a divorce under the circumstances 
is your onlv sensible act and also kind. 
She then gave her address as cjo Miss 
Reynolds. Presidency General Hospital, 
Oaicntta. Accordingly the petitioner in- 
structed his legal adviser to write t<> the 
respondent there asking for her address, 
and also the name and address of the nian 
she was living with. Her reply to that 
letter was: “I have no intention of giving 
the name or any information concerning the 
man I have been living with, lhat is no 
concern of Mr. Over's." At the same time she 
wrote to her husband; "Your letter received. 
No wily tricks of yours to get the name of t he 
man I've lived with or the address hy which 
you would find out will go down witli me. 1 

am not giving you any chance of 
damages, so you might as well give up tlie 
•idea. I shall not write again and I tell you 
now finally that I am never coming back to 
you I don't care to ask you for favours 
but'should certainly like you to divorce me 
to know that I was quite free from you... 


% 1 


Under those circumstances this present 
petition was filed under s. 10 of the Indian 
Divorce Act, 1869, for a dissolution of the 
marriage of 1920, by reason of the wite a 
adultery with an unknown man. 1 he pet - 
tion did not, as it ought to Imve done ask 
the Court to excuse the petiiioner unrler s. 
11 of the Act from making the alleged 
adulterer a co-respondent to the petition. 
This can be done under sub-s. pi) n tne 
name of the alleged adulterer is unknown 
to the petitioner, although he has made 
due efforts to discover it. In the present 
case the petitioner has made no efforts to 
discover the name of the adulterer beyon 


asking his wife for the name, ^oy did he 

even know where his wife was then living. 

Her address in the petition is given as “c/o 
Miss Ua Franc, Presidency General Hospital, 
Calcutta,'' but it does not appear why 
the name of Miss La Franc has been sub- 
stituted for the name of .Miss Reynolds. 
Service of his petition appears to have been 
effected by registered post on the respond- 
ent “c,o Miss La Franc," but the^^postal 
packet has been returned "Refused." 

However, as the previous letters found 
the respondent, 1 am not prepared to say 

that this service by registered post should 
be rejected notwithstanding the^ difference 
in the names of the addressee. Xor, on the 
otlier liand, am I prepared to overrule the 
discretion of the learned Trial Judge in ex- 
cusing, as I must assume he did, the 
absence of the name of the co-respondent 
under s. Ilof the Act. Hut I may express 
the hope that this case will be looked upon 
as an exception and not as the rule, and 
that the learned District Judge will not 
liglitlv excuse a party from making any 
enquiry which lie can reasonably be asked 
to make, nor if necessary from effecting 
personal service of the petition, should 
circumstances render tliat course desirable 
ill preference to the jiractice often prevail- 
ing in our Courts of service by registered 
post, 

Uuforturiately this petition has been 
lieard by two successive Trial Judges, and 
this is not as satisfactory a mode of trial as 
if the case had been heard throughout by 
one Jmige. The petition was originally 
decided bv Mr. Waterfield on affidavit evi- 
dence. 'I'his mode of trial we refused to ac- 
cept in tbe present case and directed a re- 
mand 'Fhe oral evidence on the remand 
was taken bv iMr. Wild. The letter from 
the District Judge giving his viewson the 
evidence iiurports to come from Mr. Wild, 
but is signed by Mr. Weston, the present 
Acting District Judge. I should, however, 
infer That the opinion expressed is that of 
Mr. Wild and not of Mr. Weston. 

I'he learned Trial Judges do not seem to 
liave felt any difficulty in this ease and to 
have considered that the wife’s letters were 
conclusive. It was indi*ed argued before us 
that, in a suit on a contract, the Court 
wouid normally grant a decree if the de- 
fendant had written a letter admitting the 
breach and the sum due, and, therefore, a 
different standard ought not to be adopted 
in this undefended divorce case having re- 
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gard to tlie alcove letters. This argument 
seems to me to show a complete misappre- 
hension of the duties of the Court in deal- 
ing wilhdivoice cases. I’he Court is there 
dissolving a marriage solemnised between 
persons professing the Christian religion, 
and its dutie.s are of a totally different 
character from those in suits' connected 
with the sale and barter of goods. 

The solejurisdiclion of the District Court 
to dissolve Christian marriages is to be 
found in the Indian Divorce Act, 18H9, and 
it is incumbent on the Court strictly to fol- 
low the statutory directions therein given. 
The District Court has no inherent jurisdic- 
tion in this respect, and its predecessors 
did not even have the old ecclesiastical 
jurisdiction of divorce a vieusa et thoro 
•which was conferred on the Supreme 
Court of Bombay by the Supreme Court 
Charter of IS23. I need not, however, go 
into the history of the divorce jurisdiction 
in India and England. That is explained 
in Wilkinson v. Wilkinson (4). Turning 
then to the 1869 Act, s. 7 enacts: “Sub- 
ject to the provisions contained in this Act, 
the High Courts and District Cuurts shalli 
in all suits and proceedings hereunder, act 
and give relief on principles and rules 
which, in the opinion of the said Courts, are 
as nearly as may be conformable to the prin- 
ciplesaiidruleson which the Court for Divorce 
and Matrimonial Causes in England for 
the time being acts and gives relief." Sec- 
tion 12 provides that “Upon any such peti- 
tion for the dissolution of a marriage, the 
Court shall satisfy itself, so far as it reason- 
ably can, not only as to the facts alleged, but 
also whether or not the petitioner has been 
in any manner accessory to, or conniving at, 
the going through of the said form of mar- 
riage, or the adultery, or has condoned the 
eame." Section 13 provides that “In case the 
Court, on the evidence in relation to any 
such petition, is satisfied that the petition- 
er’s case has not been proved, or is not 
satisfied that the alleged adultery has been 
committed, ...then and in any of the said 
oases the Court shall dismiss the petition." 
Section 14 provides in effect that it is onlj in 
case the Court is .satisfied on the evidence 
that the case of the petitioner has been 
proved, and does not find any connivance 
or collusion that the Court is to pass a 
decree. No doubt s. 45 provides that “Sub- 
ject to the provisions herein contained, all 

(4) 77 Ind. Cae. 654; 23 Bom. L. It. 845; 47 B 843- 
(1823) A. I. R. (B.) 321. * 
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proceedings under this Act between party 
and party shall be regulated by the C. P. 

C. But that provision, in my opinion, does 
not override the expre^-s directions in ss 7, 

12, 13 and 14 to which I have already 
alluded. 

Some reference was made, during the 
course of the case, _ to s. 58 of the Indian 
Evidence Act, and it was suggested that 
this section would render the letters of the 
respondent sufficient evidence, or as the 
trial judgment describes them, conclusive. 
That section runs : “ No fact need be 

proved in any proceeding which the parties 
thereto or their agents agree to admit at 
the hearing, or which, before the hearing, 
they agreed to admit by any writing under 
their hands, or which by any rule or plead- 
ing in force at the time they are deemed to 
have admitted by their pleadings: Provided 
that the Court ma3% in its discretion, re- 
quire the facte admitted to be proved 
otherwise than by such admissions." 

That section normally relates to agreed 
statements of facts made between both par- 
ties to save time and expense at a trial. 
Bui on the facts here there is no agreement 
to admit facts. Further, as no pleading hae 
been put in by the respondent, it cannot 
be said she has made any such admission in 
her pleading. 

Moreover, in my opinion, this section 
has in general no application to divorce 
cases. I have never yet heard it even sug- 
gested that an English Divorce Judge would 

grant a divorce merely on an agreed admis- 
sion of misconduct by the parlies or their 
Attorneys. If any such attempt wns made, 
it would in all probability result in the 
suit being dismissed for collusion. 

Butin fact this section is controlled by 
B. 2 of the Indian Evidence Act, which 
provides that “nothing herein contained 
shall be deemed to affect any provision of 
any Statute, Act or Regulation in force in 
any part of British India and not hereby 
expressly repealed.” Now the Indian Evi- 
dence Act -^vas passed in 1872, and conse- 
quently the Indian Divorce Act, which was 
passed in 1869, was already in force nt the 
date of the Indian Evidence Act. Conse- 
quently the express provisions laid down in 
Bs. 7, 12, 13 and 14 of the Indian Divorce Act 
as to the requisites for a decree for divorce 
cannot. I think, be overridden by any such 
section as 58. On the other hand, 1 think 
these letters ai-e clearly admissible in evi- 
dence as admissions within the meaning of 
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SB. 17, 18 and 21 of the Indian Evidence 
Act. (See also Rutherford v. Richardson 
(5). But although a document may he 
admissible in evidence, the weight to be 
attached to it is quite another matter, and 
that is the real point of difficulty heie. 

The evidence before us in support oi the 
petition practically rests on three niam 
points, viz., (1) the alleged worthless char- 
acter of the respondent and her past im- 
morality’ ; (2) her desertion of her husband 

and family ; and (3) the letters wiilten \ 

her after her last desertion. There is no 
corroborative evidence of the wife s state- 
ment that she is living in adultery with 
another man. Captain Chamberlain is alleg- 
ed in the petition to have gone to Austialia. 

No other man’s name is even suggested by 
the petitioner. Beyond her own letteis 
there is nothing to show even 

living nor whether alone or with any man. 

The case, therefore, is a very exceptional 
one in which to grant a decree and demands 
the greatest care and caution in appioach 

^^The general rule of practice adopted in 
the Enilish Divorce Courts is thus stal.ed 
in Halsbury's Laws of Lnghind, A ol. X' , 
o 478 Art 931; “The evidence of the 
Lsband or the wife alone must be co - 
roborated, either by a 

by strong surrounding circumstances , es 
pLially (the presence of witnesses i 
withstanding) where a i^spondent h^s made 
admissions, or a confe.ssion; f“d e'en w here 

a co-respondent has also confessed, adec ee 
will be granted only if the Court 

fied that there is no ground ma 

No doubt in Robinson v. Robinson (1), 

it was laid down that a decree can be 

granted on the mere confession of a wife. 

But it is to be observed that in that case 

althouffh the wife’s diary ^^as alleg 

S admrt misconduct, the Court was no 

satisfied that it did, and so the 
in fact dismissed. So in one sense ihe jud^ 
ment was obiter. Further, tha 
decided as long ago as 185J. 

divorce jurisdiction of the Court „ince 

been in force for some two years, since 
the Matrimonial Causes Act, 1857. i ne 
Court had, therefore, little or no expeneuce 
of such cases to goon. already state , 

I think: that such a confession is admissi^ 

ble in evidence, and I agree that 
no rule of law which absolutely precludes 

(5) 09231 A. C. 1 at p. 6; 92 Li. J. ?. b 1^8 b. T. 
399; 07 a, J, 78; 39T.L. R. 42. 




the Court from acting upon it. But as a 
rule of prudence the practice ot the 
Divorce Courts has been iii general not 
to act upon such confessions, unless cor- 
roborated. , . , , 

The Pleader for the petitioner was unable 

to assist us by reference to any authority, 
and I think that all the cases cited came 
from the Bench The nearest easel Imve 
been able to find i.s Getty v. Getty (b). The 
head-note there rather states the eftect of 
the decision than what the learned Judge 
actually said, but it runs as follows 

“Although it is the general practice in 

matrimonial cases not to act und grant 
relief upon uncorroborated confessions oi 
adulterv, there is no absolute rule of prac- 
tice and no rule of law precluding the Court 
from acting upon such uncorroborated evi- 
dence. The true test seems to be wlie her 
the Court is satisfied from the surrounding 
circumstances in any particular and exce^ 
tional case that the confession is true, it 
BO satisfied, it is open to the Court to grant 
relief, notwithstanding the absence of in- 
dependent corroborative testimony. 

That was a very peculiar case, in which 
the husband and wife had been separated 
for serveral years. Subsequently the wife 
became a Christian 

sequence she admitted that she had been 
unfaithful to her husband some nineteen 
years previously but she refused o give 
the name of the man nor any particulars 
about the alleged adultery. She, however 
made certain sfatements to her Sobfitor 
Mr Lupton, who was called by the P®ti- 
ioner at the trial and who was compelled 

by the Judge to answer certain questions 
as to whether she had admitted the adul- 
tery to him and what her reason was for 
refusing to give the name of the , The 

learned® Judge said that the Solicitors 
Utement seemed to him very strong cor- 
roboration of the^ confession, and he pro- 

‘^^“If Vir®Chariel Lupton had not been 
called I should have found mpelf with 
only the confession of the respondent, writ- 
ten more than two years ago and not since 
repeated, unless as implied by her saying 
in effect that the money due to her by the 
terms of the marriage settlement was not 
any longer her money. If it had not been 
for the evidence of Mr. Charles Lupton, 
T should have felt very great difficulty in 

f6^ (1907) P 334 ; 76 L. J. P. 1^8. 

^*'^ge of (19077 P.— [it’ei.] 
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acting upon the respondent's confession; 
but. having heard his evidence, I am of 
opinion tl.at all doubt of its genuineness 
and sincerity has been removed, and that 
the respondent so dealt ^vith her Solicitor 
as to show that this was not an untrue con- 
fession, but that out of mercy towards, or 
through fear of tlxe result to the man, she 
was not going, to use a colloriuial expres- 
sion, to give him away, flaving now, as 
I say, sufficient evidevee hefoie me to 
remove from my mind all reasonable ground 
for suspicion, I am satisfied that the wife's 
confession Avas true, having been confirmed 
long afterwards to her own Solicitor, when 
she told him in eifect tliat the adultery Avas 
committed shortly after she arrived in 
Pingland, that it was not continued, but 
that out of fear for the conseipiences to 
the man she did not wish to disclose his 
name." 

In the present case we have no such cor- 
roborative evidence as the learned Judge 
had in that case. We haA^e, lioAA’eA’er, a 
reason for the respondent wishing to shield 
the man, viz., that he should not he ex- 
posed to a claim for damages. In the pre- 
vious petition in 1918, there had been a 
claim for Rs. 10,000 damages against the 
then co-respondent Lieut. Hunt, though 
in fact I awarded no damages at the trial. 

The only case referred to by the Pleader 
for the petitioner was an unreported case 
decided by me in Avhich, according to him 
I had granted a divorce on merely a 
letter Avritten by a wife who h-id left her 
husband. It is curious that the Pleader 
should know of this unreported case al- 
though he was unable to refer the Court 
to the ordinary'authoritics on the subject. 
But if it istliought hy the Bar at Poona 
or elsewhere that this High Court will 
normally grant divorces on suitable letters 
written by a Avife they may take it that 
-this is an entire misapprehension on their 
part, and that neither in the case alluded 
to nor in the present case is it to be taken 
that this Court intends to lay down any 
such practice. This illustrates the difficul- 
ty of giving the benefit of the doubt 
to a petitioner in a case near the line, for 
somebody else may use it as a starting 
point for some even more doubtful case, 
or else try to induce some other Judge to 
think that a definite rule of practice has 
been laid down. 

The petitioner’s Pleader did not have the 
file produced from the Original Side as he 
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might have done, and so my learned bro- 
thers have not seen the particulars of that 
case. But 1 have since seen the file, and 
my notes of evidence and judgment, and 
the real circumstances are as folloAA^s: The 
suit was that of Mitchell v. Mitchell, No. 
3444 of 1919. There the husband was an 
English soldier who had gone to fight first 
in Mesopotamia and then on the Indian 
frontier, but on returning home found his 
wife’s manner completely clianged. On 
his return from the frontier she denied 
him marital access; and subsequently she 
admitted to her husband that she had'eom- 
mitled adultery Avith a private in another 
regiment. The husband was shortly 
afterwards transferred to Bomba}*. ife 
asked his Avife to go there, and said he Avas 
prepared to condone her past offence. She, 
however, declined saying that if she came 
back he Avould alAA*ays throw the past in her 
face. Subsequently she left him altogether 
and Avrotea letter, somewhat similar to the 
one Ave have in the present case, intimating 
that she was living Avith another man 
although she did not actually mention his 
name. In that case the private was made, 
a co respondent but neiiher he nor the 
wife entered an appearance. The petition- 
er appeared in person and 1 cross-question- 
ed him at considerable length. My notes 
of evidence have recalled this Avitness to 
my recollection. 1 remember that he gave 
his answers as an English soldier should, 
direct and to the point, and 1 was complete- 
ly satisfied that Avliat he told me was true. 
I'hat being so, I held that there was no rule 
of law which al>5olutely prevented me from 
accepting his evidence corroborated as it 
Avas by the letters of the wife, and that 
though I thought the case was near the 
line, 1 ought to grant him a decree. 

The decision 1 gave in that case can, if 
necessary, be supported by Williams v. 
Williams and Padfield{2). There the wife 
when challenged with adultery confessed 
it on the spot to the mother of the co- 
respondent. 8o there was this additional 
circumstance, besides the letters Avhich 
were afterwards Avritten by her. Moreover, 
this additional circumstance, if believ'ed, 
tends to negative the risk of collusion 
Avhich is a serious one in many undefended 
divorce cases. 

If in the present case there was any 
corroborative evidence by the husband, 
e. g.y if the respondent Avhile living with 
her husband had been challenged by him 
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■U’ith her conHuct aiid luul confessed to 
adnlteiy with a particular man with wlioni 
it afterwards appeared she had gone away, 
the case would he fpiite diiierent. Tlie 
difficulty, in the present case is, as 1 have 
said, that we have merely her letters to 
goon as to her adultery with some un- 
known man. 

There are certain passages in the evi- 
dence taken on remand which would tend 
to suggest that the lady had committed 
adultery with Captain Chamberlain and 
with several other persons. The petitioner 
there stated: — 

“In 1922 Captain (''hamherlain came to 
stay with us. 1 had reason to complain of his 
behaviour with respondent. While i was 
away from Kivkee I received a letter in 
September 1922 from resi)onflent saying 
that she was leaving me and not returning. 

I returned to Kirkee and slie came back. 

I thus condoned the oil'ence with Captain 
Chamberlain. I tried toreform raspondenl; 
but in January 1923 she again left me 
and took my daughter. Before she left 
I had suspicions that she was correspond- 
ing with Captain Chamberlain, and I hem*d 
that he had given her Us. (1,000 to enable 
her to re-join him.” 

Then later on he slated: — 

“She has misconducted herself with lour 
or five men. 1 have heard that she is now 

married.” , rr^ • i t i 

In my opinion the learned liial Jneige 

ought never to have allowed loot>e slate- 
ments like these to appear on llie deposi- 
tions. When we asked the Counsel what 
“offence” Captain Chamberlain wa.s alleged 
to he guilty of, he replied misbehaviour, 
and when we asked what the misbehaviour 
consisted of, he practically was unable to 
answer. Similarly, when the I’leader vas 
asked how did the witness know that the 
respondent had misconducted hersclt witli 
four or live men he could only answei- 
that it was merely hearsay, ami what the 
witness meant by saying ”1 have heaia 
that she is now married” is left in comp- 
lete obscurity. I think the Judge should 
have at once asked the witness what he 
meant by these statements, and what were 
his means* of knowledge. The Judge 
would then have been able to decide liow 
far the witness was speaking from his 
personal knowledge and how far he was 
merely repeating hearsay which, of couise, 
is not evidence. We did give the Pleader 
an opportunity of considering whether he 


was in a position to prove adultery against 
Captain Chamberlain or anybody else, be- 
cause if so the subsequent de.sertion by 
tiie wife might revive the adultery notwith- 
standing its condonation. | See Copsey v. 
Copsey t7).j But. having regard to ss. 22 and 
10 of the *ic()9 Act and to the necessity in 
general for the desertion to be for a period 
of two years or upwards in order to consti- 
tute a matrimonial otYenee on which certain 
decrees could be obtained, it may he that 
this suit would he premature if it was 
founded on that ground, inasmuch as a 
period of two years has not expired in 
the present case. 

We are accordingly left to decide this 
case on the record in its present stale 
which to me is far from satisfactory. But 
my learned brothers are satisfied on the 
evidence that the confession of the wife is 
true, and under the circumstances 1 do 
not think I ought to dilTer from them. 
My mind has lluctuated a good deal during 
the course of the case, hut one statement 
in the respondents last letter to her hus- 
band is 1 think just sufficient to turn the 
scale in favour of the ]>etitioner. 1 refer 
to the letter in which she alludes to the 
wily tricks other husband, and states she 
is not going to give him any chance of get- 
ting damages, i have already stated that 
in tlie previous divorce case in which Lieut. 
Hunt was a co-respondent, tlie i>resent peti- 
tioner had claimed Us. 10,UOU damages. 
So although I did not award any damages 
to the petitioner, that claim may liave 
caused annoyance to the guilty parties at 
the time. The wife would doubtless recol- 
lect this, and i think it tuilikely tliat she 
would write to lier husband hi this way 
on the subject of damages, if in fact there 
was no man agjuiist wliom a claim could 
be made. On looking at the former jieti- 
tion 1 see that the wife was there described 
as “until recently a Nursing Sister in 
Military service now dischaged.” The co- 
respondent Lieut. Hunt was described as 
“in the service of Ivist African Railways, 
now on leave.” On looking at my notes of 
evidence, which I have thought it permis- 
sible to do under the peculiar circumstances 
of this case, 1 find that the parties were 
first married as long ago as 1902, and that 
their matrimonial troubles first began dur- 
ing the war when without the knowledge 
of her husband the wife joined up as a 

(7) (1905) P. 91; 91 L. T. 303; 20 T. L. R. 728; 74 L. 
J. P. 40. 
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military mu'se^ and subsequently went to 
East Africa. That ‘affords some explanation 
of the origin of the trouble which she has 
caused to her husband who appears to have 
been most considerate to her throughout. 
It may also explain why she gave an address 
by reference to a hospital at Calcutta. Tt is 
not, however, suggested that she has since 
had anything more to do with Lieut. Hunt. 

Under all the circumstances then of this 
exceptional case. I agree with my Lord the 
Chief Justice in thinking that 'the decree 
nisi may be confirmed. 

But I wish to add this. I am much struck 
with the difference in the way in which 
divorce work is done in the District Courts, 
as compared with the normal criminal and 
civil work. In the latter, and particularly 
in the criminal work, we usually get every 
assistance. If. for instance, a criminal case 
depended on an accomplice’s evidence, then 
the Trial Judge would be sure to deal care- 
fully with the question whether there 
was any corroborative evidence. In prac- 
tice the confession of a guilty party in a 
divorce case ought to be treated on some- 
what similar lines of caution to those of an 
accomplice's evidence in a criminal case. 
And yet in the present case it was accepted 
almost as a matter of course. If this was 
the only instance of the kind, I would have 
regarded it as an exception. But in Wil- 
kinson V. Wilkinson (4) [reported on 
other points in 25 Bom. L. U. ffJo] and again 
Heivson v. Hewson (8), this Court has had 
to comment adversely on the loose way 
in which divorce cases are at present 
condiicted in the Trial Courts. If it is once 
realised that an cx parte case is sometimes 
the most difficult of all cases to decide be- 
cause there is no Counsellor the respondent 
to point out the deficiencies in the peti- 
tioner's case, and consequently it is left 
to the Court for itself to detect them, I feel 
sure that no cause will be given to us in 
the future for making adv-erse comments 
such as those which I have thought it my 
duty to make in the present case. The 
ideal which all we Judges, who have to 
exercise this difficult jurisdiction of divorce, 
should I think aim at, is well expressed by 
L'H'd Sumner in Uussell v. RusseU{9), where 
he says (page 736): — 

(8) 85 Ind. Cas. 774; 26 Bom. L. I\. 107; (1924) A 1 

R. (B.),397. 

(9) (1921) A. C. 087; 93 L. J. P. 97; 131 L. T. 4S2 68 

S. J. 682; 40 T. L. R. 713. 

^•Rage of vl924) A. 0.— [AUJ 
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“The question cannot have been entirely 
absent in litigation until the last three or 
four years, and we know that in that period 
at any rate many decrees have been gi'i'nt- 
ed after and in consequence of the admis- 
sion of a hubbaud’s evidence, which, if 
applicable, this rule would have excluded. 
It is no answer to say that a liusband’s evi- 
dence of non-access has onlv been admitted 
to save expense and time. ‘ That is not the 
way in which matrimonial jurisdiction is 
or ought to be exercised. Decrees of dis- 
solutic.n of marriage are to be made only 
upon strict, proof. Consent to a decree, 
direct or indirect, is inadmissible, nor is 
there any one present to make admissions, 
if the suit is undefended. In such cases 
the Judge must, and I doubt not does, 
watch vigilantly to see that the evidence 
on which he acts is such t^iily as he is 
entitled to receive, and the rule in Good- 
right v. Moss (10), if it applies at all, is a 
striking one which could hardly be over- 
looked. The fact that both parties are 
equally anxious to get a divorce is precise- 
ly a reason w’hy the Judge should be 
absolutely strict as to proof. So consider- 
ation of saving time and trouble can be 

a legitimate ground for admitting illegiti- 
mate evidence." 

Fawcett, — I concur with the judg- 

ment of the learned Chief Justice. 

In my opinion the circumstances in the 
present case justify the Court in acting 
on this respondent's admission of adultery 
-with an unknown man though there is no 
corroborative evidence on the point. I 
think that the Court can safely act on 
the respondent's admission as the real truth 
and that all reasonable ground for suspicion 
of collusion is removed by the tone of the 
respondent’s letters, her evident desire lo 
shield the adulterer, and the history of her 
past conduct and relations with the peti- 
tioner as disclosed in the evidence (omitting 
what my learned brother Marten has point- 
ed out to have been improperly allowed on 
the record). 

At the same time, I agree that this is an 
exceptional case, and that the Courts should 
not (as a matter of prudence) ordinarily 
act on such confessions, without some cor- 
roborative evidence. 

z. K. Deci'ee accordingly. 

(10) (1777) 2 Cowp. 591; 98 K. R. 1257. 
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JAGMOHAN SINGH T. SITAPATRAM. 



OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision Application Xo. ill or 

tScpteinber 10, 1025. 

Prc.^nt : — Mr. Dalai, J. C. 

JAGMOHAN 81N wll—Ji;i)G.MENT- 
Debtok — Appellant 
rc?'-va.y 

Balm SlTAPxVTRAM and otheks 
— Decuee-Holders and B. KAMAKH5 A 
DATT RAM and others— Opposite 


Party — Respo.n dents. 

Cicil Procedui'c Code Act \ of IVas), .y. ioJ 
Amendment of decree, ichcn can be allowed- Intention 
of Judge— Mortgaoe auit Preliminary decree directing 
payment of interest after due dale-l'inal ileeree 
omitting provision for payment of iiiterest Amend- 


ment. . , 

The test whether u Court can make an amendment 
under s. 152 of the C. P. C. is whether the order as 
it stands represents the inteutioii of Judge at tlie 

time he made it.’ p. 50. col. 1.] 

A preliminary decree passed in a mortgage suit 
nllowed interest on the mortgage money «at a certain 
rate after the due date lixed by llie Court for pajment. 

A iinal decree was subse(iuently passed but the provi- 
sion with regard to the payment of interest w;is not 
entered in the final decree and the decree-h-lder on 
discovering this omission applicKl for amendment or 
ttio dccrcci 

Held, that as it was by an omission that the clause 
regarding the payment of interest was not entered 
in the linal decree and as the intention oi the Jndge 
was. to allow interest, the omission could be rectihed 
by the Court at any time under s. lo2 of the L. 
P. C. [p. 29. col. 2.] _ . 

Application for revision against the 

judgment and formal order of the Sub- 
Judge, Fyzabad, dated the 22nd May 192o. 
Mr. Har Gobind Dayal, for Mr. Adilya 

Prasad^ for the Appellant. 

Mr. Niamat-Ullahjoi Opposite Party Nos. 

2 and 3. i x- i i 

Mr. H. N. Das.ior Respondents Nos. 1, i, 

5, 6, 7 and 8. . , 

JUDGMENT* — Certain decree-holders 
applied for amendment of a decree under 
8.152 of the C. P. C. That application 
■was granted and one of the judgment- 
debtors has come here in revision. 

A preliminary decree for sale was passed 

on 6th March 1916 which allowed simple 
iutereat at 6 per cent, per annum after due 
date fixed by the Court for payment. On 
15th February 1919, the decree holder 
applied for a final decree and an ordei lor 
the preparation thereof was passed on 
28tb- June 1919. When the final decree 
was prepared the o'fice omitted to not© that 
in the^preUmlnary decree interest at b per 
cent, was to run and did not enter it in the 
final decree. As usually happens the 
pleaders lor the decree*holder also did not 


notice the omission. On i7th January 1920, 
the decree hohler applied for execution 
wliich was transfei ied to the De])uly Coin- 
inissioner as the propeity sought to be sold 
was ancestral. The ju(iginent-deV>toi' jiaid 
uj) the money due without interest and on 
the 23nl of August 1924, applied for an order 
for the full satisfaction of the decree. 

Pri'W to that on 0th August 1924, the 
decree-holder applied for execution to the 
amount of interest from the date of the final 
decree to realisation. On this application 
being filed it was discovered that in the final 
decree the order of the preliminary decree 
as regards interest was not copied. The 
application of the decree-holder was. there 
fore, dismissed on lOtli of December 1924, 
and on the same dale he applied for an 
amendment. 

In spite of this application for amendment 
the Court happened to pa.ss an order six 
weeks later on the 31st January 1925, con- 
signing the execution file to the record room 
on full satisfaction, h'xecution work is not 
properly watched byjudieial officers and is 
practically left to the office hands to play 
about with orders as they please. It is 
certain that when tliis order of 31st January 
was passed the decree-holder could not have 
been informed because he had actually tried 
once to keep the decree alive and on failing 
that he had asked for amendment of the 
decree. The order of 31st January 1925, 
therefore, cannot in any sense be taken to 
be an accpiiescence on the part of the decree- 
holder to the relinquishment of this claim 
for interest or to the dismissal of his applica- 
tion for amendment. 

The application for amendment was 
granted on the 22nd of May 1925, and that 
order is the subject of revision here. 

This is eminently a case where the pro- 
visions of s. 152 apply. When the Court 
ordered a final decree for sale to be prepar- 
ed on 28th June 1919, it must have had it in 
its mind to prepare the decree in accordance 
with the terms of the preliminary decree. If 
it had desired to alter the terms of the pre- 
liminary decree, which on the fact of it, it 
had no jurisdiction to do, it would have 
given definite reasons for its action out of 
routine procedure. It was by an omission 
that the clause regarding interest was not 
entered in the final decree for sale. This 
omission may be rectified at any time by the 
Court under s. 152 

A number of rulings was liuoted by the 

learned Counsel for the appellant, but the 
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only one pertinent was that of .ls/n7v- Hus- 
saiji V. Mahrli Hasan { 1'. It was laid flown 
there, and tlie princiide can be applied to 
this case, that the test whether a Court can 
make an alteration under s. 15:? of Act V of 
iUOS, is whether the order as it stands repre- 
sents the intention of the Judge at the time 
he made it. It is clear to me that the order 
entered in the linal decree for sale is not in 
accordance with the intention of the Judge 
at the time lie made the order. The Judge’s 
intention was to make interest payable at 
the rate entered in the preliminaiy decree. 

I dismiss this application \' ith costs. 

y^. K. Application dismissed. 

|1 (i Ind. Cu«=. 07!); 13 O. C\ 111. 


LAHORE HIGH COURT. 

Civil, Revision Xo. !)0 of l!)25. 

May 12, 1025. 

present: — Mr. Justice Addison. 

BUDHC RAM — Pi,,\i stiff — Pet in os eu 

ri rsus 

K ALC RAM — DEFciSDAS T — Resfosdest. 

('ii il PrtM'i ihtrr (’oilc {Act t’ (>/ I!)as\ <i. Jll, r. .i 
'-•\'akalatn!iina. accfjittmrc i>/, ukether must be in 
v'cltinn — \'akalatnaina iiulh'>ri;in>j Pleader to jtrosecute 
all litiffntion in suit ~Aja»eal - h'rish vakalatiiami. 
wkrtli i’ r //eres-sa /•// . 

Order III. r. -I (2) of tlic C. P. C., doc.s not ro(jnirf 
that tlie acceptaiK’C of rahalattinma by a IMeader 
should Ije ill writiiijij upon the rakalatnama. The fart 
that thei’leadei menlioiied in the rakalatnama, appear^i 
and o.onducts the rase in Court sliow.s that he has 
accciited the vakalatuama. 

Mathra Das-lSishamhar Sath v. Rama Lal-Kanshi 
A’at/i, 84 Ind. Cas. 518; 1 11123; A. I. It. (L.) 402 and 
Muhc.ih Chandra Addtt v. Pniichit Mndali, 32 Ind. Cas. 
31)5; 43 C. 884 at p. 88b; 20 C. W. N. 287; 23 C. L. J. 
297, relied on. 

Moha7mna<i .iili Khan v. Jusram, 23 Iinl. Cas. 4G1; 
30 A. 40; 11 A. 1,. J. 1015. distinguished. 

A power-of-attorney authorizing a Pleader to prf>- 
secute all the litig:ation of a suit impliedly confers 
upon him power to lodge and conduct an appeal up to 
the High Court. 

Dyal V. Ilirde Rain, 20 Ind. Cas. 895; 80 P. W. K. 
1915; 153 P. L. K. 1915, followed. 

^laApplication for revision of a decree of 

the District Judge, Dera Ghazi Khan, dated 

the 29th July 1924, affirming that of the 

Subordinate Judge, Fourth Class, Dera 

Ghazi Khan, dated the 7th June 1924. 

Lala Amur Nath C/iona, for the Petitioner. 

Lala Sagar Chand, for the Respondent. 

JUDGMENT.— The plaintiff sued the 
defendant for recovery of Rs. 119-10-0 on a 
promissory-note. His suit was dismissed 
and he appealed in the Court of the District 
Judge. His appeal has been dismissed on 
th© ground that the vakalatnama or 
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appointment of the Pleader, who filed the 
api^eal, was not accepted in writing by him. 
Against this decision this revision petition 
has been filed. 

It obviously must be accepted. It is not 
stated in O. 111. r. 4 (2). C. P. C., that the 
vakalatnama should be accepted by a 
Pleader in writing. It was conceded by the 
learned Counsel who appeared in the case 
of Mathra Das-Bishamhar Nath v. Ravia 
hal’Kanshi Nath (11 that the acceptance of 
a power-of-attorne 3 ' need not be in writing. 
It was held in hlohesh Chandra Addy v. 
Panchu Mudali(2), that O. HI. r 4, C. P. C.,' 
does not expressly state that the acceptance 
of a rakalatnama should be in writing, and 
it was pointed out that in a previous case of 
that Court this liad also been held. In 
t!ie Calcutta Higli Court tliere is now a 
rule of that Court that the acceptance must 
be in writing, but there is no rule of this 
High Court lliat this should be so. The 
ruling relied upon by the District Judge, 
name]}’, Mohammad Ali Khan v. Jas Ram 
(3) is not in point. Tliere the name of 
the Pleader was omitted from the body of 
the rakalatnama. I, therefore, hold that 
the acceptance of a vakalatnama. need not 
be in writing by the Pleader upon the 
vakalatnama and the fact that he appeared 
and conducted the case in the lower Court 
and also filed the appeal shows that he ac- 
cepted it. 

It was argued, however, by the respond- 
ent s Counsel that the revision should be 
dismissed as a fresh power-of-attorney was 
not filed \yith the appeal. There is no 
force in this as by the original power-of- 
attornery the Pleader was given authority 
to file an appeal and to conduct it. It has 
been held by this Court in Dayal v. Hirde 
Ram (4) that a power-of-attorney authorizing 
a Pleader to prosecute all the litigation of 
a suit imj^liedly confers upon him the 
power to lodge and conduct the appeal up 
to the Chief Court. 

In the result this revision petition is 
accepted with costs and the order of the 
District Judge is set aside, and the appeal 
is returned to him for decision on the 
merits. 

z. K. Revision accepted, 

(1) 84 Ind. Cas. 518; (1923) A. I. K. (L.) 402. 

(2) 32 Ind. Cas. 395; 43 C. 884 at p. 888; 20 C. W. N. 
287; 23 C. L. J. 297. 

(3) 23 Ind. Cas. 464; 36 A. 46; 11 A. L. J. 1015. 

(4) 29 Ind, Cas. 895; 80 P. W. K. 1915; 153 P. L. R. 
1915. 
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MADRAS HIGH COURT. 

Letters Pa'ient Appeal No. 1 of 1924. 

February 11, 1925. 

Present ; -Sir Victor Murray Coiitts 
Trotter, Kt., ChieE Justice, Mr. Justice 
Phillips and Mr. Justice Kumaraswamy 

Sasti i. 

MULLAPALLI CIOPALAN NAIK— 

Appellaxi' 

versus 

KOPPOTHIL OOFALAN NAIR— 

Uespoxuent. 

Provincinl Insolvent], Act ( 1 1 1 «/ 

U-Adjudica!ia„, effect of- l.eacc to an-e.st .nsohen . 

grant of-I)iscretwn Appeal In er ereuce - 

late Court -Pheharge. refural of - !■ resh appl,eal,on. 

"Tl!rs:;;^!ne'orU^ I-.oviueial ln.,.lve...T Ac. .,£ 

Ifl07 is tliatwhen a ‘"'nton.'- ti 

iiDd the debtor is a<ljodieate<l tl.e detho ‘‘."'.f ' ' 

callv gets the equivalent of what ,s kinm n .as a m 

tecUon order by virtue of the provtstons of s. lb 

%here‘‘if nothing in s. 1 1 of the I'rovincial In- 
solvency Act of 11)07 to warrant the 

an annlication for discharge when refusal is ic fused 
for ever and that no later appheatton or renewal of 

the former applii-iUion eaii Ik* nuule. .,n 

Wliorn M .liidfo in grantin'; l<*a\e to 

yrnt T t"o‘f 1 ( 7 'loes\t^ give any reasons on which 
U.0 Court of Appeal can, say whether -'X - 

his discretion proper y, 'y, yKd»’llah- ‘ r' 

reverse the order ami send the case back foi lu 


Letters Patent Appeal apinst [I'e 
meiitof Mr. Justice 

4th December 1923, m A. A O. No. b o£ l.)23 
preferred to the Uigh Court agam.s 
order, dated the 14lh Noy^her 192-, of the 
District Court, South Malabar, inM. 1 . Nt. 
500 of 1922, in I. P. No. 12 of 1918 

Mr. C. V. Anantakrishna lyei , lor tne 

"^Vlr Jb^Goi’inda ilenon, for the Respond- 
ent. 

JUDGMENT.— 

Avho was governed by the 1 rovincial 1 ‘ 

vency Act appealed to this Court against the 
order of the learned District Judge and 
as the learned Judges who heard the appeal 
differed, the matter comes before us. 

The scheme of the Act is that, when the 
petition is filed and the debtor is adjudi- 
cated, the debtor automatically gets Avliat 
is the equivalent of what I am more familiai 
with, a protection order, on the Original 
Side ; because by s. 16 (2) (6) of the Pro- 
vincial Insolvency Act, III 
insolvent, if in prison for debt, shall be 
released ; and thereafter, except as pro- 
vided by this Act, no creditor to whom 


the insolvent is indebted in respect of any 
debt provable under this Act shall during 
ilie pendency of the insolvency i)roceedings 
have any remedy against the ])ropcrty or 
person of the insolvent in resjject of the 
debt or commence any suit or other legal 
proceeding, except witli the leave of the 
Court and on such terms as the Court may 
impose”. 

In this case the leave of the C'ourt has 
been granted for the man’s arrest, tlu* 
Court having previously— we do not (jues- 
tion the order on that ground— refused 
his discharge. We may note in passing 
that we do not as at present advised see 
any thing in s.-14 of the Act to warrant the 
suggestion of Air. Justice Mailer that the 
application for discharge when refused is 
refused for ever and that no later applica- 
tion can he made or no renewal of the 

former application ; nor do we think that 

the real point in this case is as to any 
alternative remedy as between refusing 
discharge and allowing an arrest. M'hat, 
we think happened here is that the learned 
Judge below has really not given us any 
material on wlii(di it is p()ssil.)le to sa}'^ 
whether he exercised his discretion pro- 
perly. It is needless to say that we should 
not interfere with his discretion in a matter 
of this kind unless it appears that it was 
not a judicial discretion. The short answer 
is that the learned Judge has expressed 
himself so brielly that we really cannot say 
whether he exercised a judicial discretion 
or not. All that he says is “The respondent 
was adjudged insolvent in November 1918 ; 
he declared no assets, he apjdied for dis- 
charge in 1921, that was refused on the 
ground that he had borrowed recklessly”. 
There the matter stands and 1 can see no 
reason why in these circumstances he 
should have special protection. He did 
not ask for it but asked to have only the 
ordinary protection which the Act gives him 
as his right and which must not be taken 
away from him without good ground. We 
think that the matters must go back to the 
learned District Judge to inquire into afresh 
and, if he again desires to allow this man to 
be arrested, to state the grounds which have 
inlluenced him in exercising his discretion 
in that way. AVe reverse the order and 
remand the case for disposal. The costs 
will abide the result. 

V. N. V. Order reversed: 

z. K. Cast remanded. 
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THAKUR DAS V, DADLAT RAM. 


LAHORE HIGH COURT. 

Civil Appeal So. 1927 op lO'M 
Maieh 30 , 1925 . 

Pre.^^ent.—Mr. Justice .'\Iartineau. 

THAK L R DAS — Appellant 

versus 

ram — PL aXTIFFAND FiRM 
HAKL mat RAI-CHIMAX LAL, Insolvent 

AND OTHI'RS — OeFEN t)AXTS — R eSPO.X DENTS. 

Civil Proci ilurc Code (Act T <.f HxtS), <). XXII, v. ^ 

A ppto I iJeullt of Tc.'ij)' inde n t not conce vned with 
point in dU-pute. Lc'jal rc pn.^c ntntin.<:, .tub.'--titntion of 
(tbsence of -- Ahutemf nt—Cou rt /’Ve.s* .lo/ {VII of IS7(h', 

s. 7 (iv) (i)— Accounts, suit for- Apjital — Court-fee 
payable. 

The failure of an apjiclhuit to bring: on the rectTfl 
the legal representatives of a deceased respondent 
who was not in any way concerned with the jioint in 
dispute in appeal docs not operate to cause an abate- 
ment of tlie ajjpeal. 

A defendant appealing against a ]>reliininarv decree 
passed against liim in a .suit for accounts is 'entitled 
to put his own valuation on tlic inennjrandinn of 
appeal and to jjay Court-fees on tliat valuation and 
IS not bound to accept the valuation given bv the 
plaintiff in his plaint. 

Second appeal from an order of the 
District Judge, Multan, dated the 3rd April 
1921, from an order of the Senior Subordi- 
nate Judge, Multan, dated the 2nd August 
1923. 

Lala Hargopal, for the Appellant. 

Lala Fakir Chand, for the Respondent. 

JUDGMENT.— This appeal arises out 
of a suit for dissolution of partnership and 
rendition of accounts. On the objection of 
Kanshi Ramdefendant No. 7 Thakar Das was 
added in the Trial Court as a defendant, and 
the question for determinal ion was whether 
Thakar Das was a partner in the business or 
only a sub-partner with Kanshi Ram. The 
Subordinate Judge held on the strength of 
a judgment given in a suit which Thakar 
Das had brought for rendition of accounts, 
that he was a partner in the concern, and 
passed a preliminary decree in which he 
declared that Thakar Das had a half-anna 
share. Thakar Das appealed to the District 
Judge, paying a Court-fee of Rs. 10 on the 
appeal. The District Judge held that the 
Court-fee should have been paid ad valorem 
on Rs. 130, the value of the suit as given 
in the plaint, and that there was no suffi- 
cient reason for giving time to the appel- 
lant to make up the deficiency, and he 
accordingly dismissed the appeal. Thakar 
Dashas filed a second appeal in this Court. 

A preliminary objection is taken on 
behalf of the respondents that the appeal 
cannot proceed because Udho Ram, ono of 
the defendants, died on the 27 th February 
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appeal to the District 
Judge was pending) and his representative 
hns not been brought on the record. I 
think there is no force in tliis objection as 
I 'iho Ram was in no way alTected by the 
only point which was in dispute in the 
case, namely, wlielher Thakar Das was a 
partner or only a sui)-partner with Kanshi 
Ram. It was only Thakar Das and Kanshi 
Ram who were concerned with that matter, 
Paj Cfmnder ben v Ganga Das Seal i\ ) dind 
^Jamna w Sarjit (2) which have been cited by 
Counsel for tlie lespondents, are notin point, 
and I oveia ule the preliminary objection. 

The plaintiff valued his suit at Rs. 130 
and paid a Court-fee of Rs 10 which was 
sufficient under the Court Fees Act, which 
was in focce when the suit was instituted. 
Before the appeal in the District C2ourt 
was filed the old Act had been amended by 
Act Vn of 1922, under which the Court- 
fee payable on a valuation of Rs. 130 is 
Rs. 14-10-0. But under s. 7 (iv) (/} of the 
Act the amount of fee payable in a suit for 
accounts is to be computed according to 
the amount at which the relief sought is 
valued in the plaint or memorandum of 
appeal and in Konhaiya Lai v. I-iam Sarup 
(3) it was held that a defendant appealing 
against a preliminary decree passed against 
him in a suit for accounts is entitled to 
put his own valuation on the memorandum 
of appeal and pay the Court-fee on that 
valuation, and is not bound to accept the 
valuation^ given by the plaintiff in his 
plaint Now in the memorandum of appeal 
filed in the District Court {i. e.* the vema* 
cular memorandum) the actual value was 
not entered, but the value was stated to be 
fixed. This being so, as the appellant was 
entitled to put his own valuation on the 
appeal and was not bound to accept the 
valuation given in the plaintiff it cannot be 
said that the Court-fee paid on the appeal 
in the District Court was* insufficient. 

I accordingly accept the present appeal, 
set aside the lower Appellate Court’s decree 
and remand the case to that Court under 
O. XLI, r. 23, C. P. C., for decision on the 
nierits. The Court fee paid on the appeal 
in this Court will be refunded, and other 
costs will be costs in the case. 

2. K. Appeal accepted. 

Case remanded 

(1) 31 C. 487; 8 C. IV. N. 442; 14 M. L. .7. 1 47; 31 I. 

A. 71; 1 A. h J. 145; 8 Sar. P. C. J. 623 (P. C.). 
f2) 52 Iml. Cas. 510; C7 P. R. IDlO. 

(3) 06 Ind. Oas. 841: 4 4 A. 542; 20 A. L. J. 410; i 
U, P. b. R, (A.) 00; (1022) A 1. R. (AJ 82S. 
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LAHORE HIGH COURT, 

Criminal Revision No. 11) oi- r.)i\). 

May IG, 11)25. 

Present Mr. Justice Uroadway. 
JOWANDA MAL— Accused Petitionbu 

RMPIOROR -Respondent. 

AetdX or /.spo,. ... }J1 tU>:;tnic',n-, ">■ 

inioe linj Uaihriut serrant, u'/m' fo 

serrant abused aud <issau!fc-' irhcn off - 

B^fore a porsou oau 1).> of wilfully ob- 

structing or impelling u Uuilway servant in the dis- 
charge of his ilulies within tlie meaning *.t s, l-l ot 
Ihs Kailwavs Act. it inusi he shown that the ol.slrue- 
tion or resistance was otYered to such hail way sei \ ant 
iathe dis.-harge of his duties as aulhori/.ed hy law. 

Complaiinnt.a goods clerk at a Kaihvay .sution. 
demanded from the accused, a trader wlm wanted t-. 
book certain goods by the Kailway for earring.^, a 
rate of freight higher than that which tli- nceusc l 
was willing to pay. Accu.scd w^nt away ami on 
.•'turning to th ' lUilwiy Station ''i' 

found the complainant sitting on the platfomi ha\nu 
closed his odi'-e. (.’omplainanl alleged that tne accused 

then abused ami assaulted him: 

lU ld, that assuming that the abn.si and tin. assa ill 
were proved it could not he said that the eomplainaut 
was at the time when lie was abused and assanllc-d 
exa-cising anv of the duties impos'd upon him a.s a 

R.ihv.ly 3<.rvnnt nn<l, lh.it, ">""‘■'1?"'“'^, 

not guilty of an ollence under s. lit of th. Kailwaxn 

"'‘"case reported by the Sessions Judge. 

Lahore. , 

Mr. D uni Chand^ for the Petitionei. 

■ JUDGMENT, -On the 21st of Decem- 
ber 1923 Ram Lai M'as a goods clerk at 
Ohhanga Manga Railway Station. Jowanda 
Mai, a trader, went to him in order to 

book three wagon-loads of wood. Some oi 
this wood, it appears, was firetyood and Uie 
rest appeared to be timber. 1 be rate foi 
timber was dillerent from that for wood and 
Ram Lai wanted to charge a higher rate 
for the timber than for the firewood 
Jowanda Mai is supposed to have said that 
he had been in the habit of sending such 
wood at firewood rates. Ram Lai refusect 
to allow him to do so saying that the 
Railway rules prohibited him from so doing. 

Thereupon Jowanda Mai ^ 

Station Master. As it was after oflice hours 
the Station Master was unwilling to have 
anything to do with the matter that clay. 
He was, however, persuaded to accompany 
Jowanda Mai to the station where Ram 
Lai was found sitting on the platform. 
Ram Lai explained the situation to the 
Station Master and it was at this stage that 
the story of Ram Lai differs from that of 
Jowanda Mai. According to Ram Lai, 


Jowanda Mai is said to have almsed him 
and to have grappled with him. This 
Jowanda Mai detiies. The Station Master, 
who has now retired from service, while sup- 
jiorting Ram Ld iijinii certain )ioints, says 
nothing about Jowanda Mai having grappl- 
ed with him, and as to the abuse he says 
that Jowanda Mai abused himself but no 
one else. The vStation Master's evidence 
may be regarded as wholly unworthy of 
credence, liam Lnl, however, gave a com- 
plaint to the ."Station blaster in writing 
which is to the following elYei-t “ I 
am insulted and disgraced by Jowanda 
;\p,l^Ham Lai on duty— please take neces- 
sary action." Necessary action was taken 
and Jowanda Mai was tried for an olTence 
under s. 12L of tlte Imlian Railways Act, IN, 
of ISDO, and sentenced to [lay a line of 

Rs 50. 

The learned Sessions Judge has reierred 
the case to this Don it. n ii der s l.lb, ( 'r. P. b 
with .a recommendation that the conviction 
should be quashed inasmuch as tlie facts 
disclose no olTence under the Pmilways Act. 
This reference has been siqiiiorled before 
rr.e by Mr. Diini Chand who has drawn my 
attention to In the matter of Paroda Kanto 
Pramanich (1) and Radha Kdlicu v. Emperor 
(2). The latter case need not be considered 
as it has no bearing on the point before me. 
The former case, however, is to the point. 
It is clear that l)efore a iierson can be con- 
victed of wilfully obstructing or impeding 
a Railway servant in tlie discharge of his 
duties, it must be shown that the obstruc- 
tion or resistance was olTered to such Rail- 
way servant in the discharge of his duties 
as authorised by law. In the present case 
apparently when Ram Lai was abused, and 
as it is alleged, seized, he was not exercis- 
ing any of the duties imposed upon him 
asli Railway servant. It appears that he 
was taking ids case after having closed his 
office for the day. In these circumstances, 
in my judgment, the learned Sessions 
Judge was right and assuming that Jowanda 
:tIalTlid abuse anti assault (technically) Ram 
Lai, he committed no olTence within the 
purview of s. 121 of the Indian Railways 
Act. If Ram Lai feels himself aggrieved 
it is for him to take action under any other 
law that he may be advised. 

The recommendation of the learned 
Sessions Judge is accepted, the conviction 

(1) 1 C. AV. N. 74. 

<:>) 68 Ind. Cos. 816; 23 Or. L. J. 022; a9223 A,I. R 
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is quashed and tlie sentence set aside The 
hne, if paid, will be refunded. 


AKRAR alt r, RAJA BAHADUR. 


IC. 


Reviisioil accepted. 


Allahabad high court. 

Crimixal Revision Xo. 320 of 1925. 

July 23, 1925. 

Present: Mr. Justice fciulainian and 
Mr. Justice Daniels. 

AKBAR ALI — Acxused — Applicant 

versus 

RAJA BAHADUR and others — 

Opposite Parties. 

Criminal Procedure Code (Act T' of ISOS), ss. JOO, 2U 
■ Case triable by Sessions Court-Evidence disbelieved 
bu Magistrate-'Discharyc, order of, wkelherprover — 

Pr >cedure— Dufy of Magistrate. ^ ^ 

li n Magistrate liearing a charge triable bv the Court 

of ..ession comes to the conclusion that the evidence 
before him is totally untrustworthy and that there ia 
no reasonable possibility of the case resulting in a 
conviction, he is entitled, and it is. indeed, hisdutv 
to discharge the accused under s. 203 Cr P C The 
same result follows if he comes to a similar conclu- 

^^^ring witnesses 
for the defence under s. 213 (2) of the Code. This 

discretion must, however, be carefullv exercised, and 

wherever there is a possibility that different Courts 
might take different views of the evidence, the ^lagis- 

trate, e\en though he may himself not think the evi- 
dence sufficient for a conviction, should leave it to the 
Sessions Court to pronounce finally upon the matter. 
Lp 34, col. 2; p. 35, col. 1.] 

Per Sulaiman, J. — The policy of the Legislature is 
that serious offences should be tried by Sessions Judges 
who are ordinarily more experienced than Magistrates. 
Ihey are the proper Courts for pronouncing an opin* 
ion as w the guilt or innocence of accused persons in 
cases triable exclusively by the Sessions Court. 
'' 1 the evidence is wholly unlrustwortbv 

and the Magistrate is satisfied tljat it cannot lead to 
a conviction, he would be perfectly justified in dis- 
charging the accused, even though he has already 
framed his charge. The Magistrate has to see whether 
there are sufficient grounds for commitment or not. 
If ho IS satisfied that the evidence is altogether un- 
tnistworthy and not fit to be acted upon he may dis- 
charge thd accused. He should noti however try to 
weigh the probabilities of the case and then after 
balancing the evidence on both sides decide whether 
the^ilt ofthe accused has or has not been conclu- 
sively proved. [p. 36, c.oI. l.j 

Criminal revision from an order of the 
Sessions Judi?e, Shahjahanpur, dated the 
18th April 1925. 

Mr. 5. Raza Ah*, for the Applicant. 

Mr. Saila Nath Mvkerji^ for the Opposite 
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JUDGMENT. 

J* — 'i'his is an application in 
levision against an order discharging three 
peisons Raja Bahadur, Raj Xarain and 
Muran LaL who were prosecuted on a 
chaige under s. 302 of the Indian Penal 
Uode of murdering Asghar AH. There is 
no doubt that Asghar Ali was murdered on 
the 23rd of September 1924 at Shahjahan- 
A severe religious riot took place on 
that date, and it is said that a number of 
other persons were killed. So far as the 
evidence in this case goes it appears that 
one Munna Lai, a Hindu, was seriously 
injuied shortly after 10 o’clock and died 
betvv'een 10 and 11. The First Report in re- 
gard to the attack on him was made at the 
kotwali at 10*45 a. m., and he died before he 
could be conveyed to hospital. The report 
of Asghar Ali’s murder is said to have been 
made at the koDvali at 12 o'clock, the time 
of the occurrence being given as about 11. 

A special Sub-Inspector, 8. Masum Ali, was 
sent from Budaun a few days later to in- 
vestigate this case. He had two other 
similar cases to investigate, and he did not 
commence the investigation till October 
8th. He concluded his enquiry on October 
19th and sent in Form B finding that the 
charge against the accused was not estab- 
lished. A complaint was filed in Court 
by the deceased man’s brother, Akbar Ali, 
and a Special Magistrate, Mr. C. H. Cooke, 
was deputed to hpar the case. After hear- 
ipg a number of witnesses for the prosecu- 
tion he framed a charge on February 10th 
1925, He then proceeded to record the 
evidence of certain witnesses for the de- 
^nce, and under s. 540, Cr. P. O., of M. Ali 
Hussain, Deputy Magistrate, who had been 
on duty patrolling the city just after 
Asghar Ali was killed. After considering 
this evidence, and, as he says in his order, 
on a niore careful consideration of the pro- 
secution evidence at leisure, he decided 
that the prosecution evidence was wholly 
untrustworthy and that no reliance what- 
ever could be placed upon it. Under these 
circumstances he cancelled the charge 
against the accused. 

Some argument has been addressed to ua 
as to the duty of a Committing Magistrate 
in cases of this kind, and we have been 
referred to a number of cases bearing on 
the subject. It is, in our opinion, well 
established that if a Magistrate hearing a 
charge triable by the Court of Session 

comes to the coaclusion that the erideaci' 
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before him is totally imtrustwortliy and 
that there is no reasonable possibility of the 
case resulting in a conviction, he is entitl- 
ed, and it is, indeed, his duty, to discharge 
the accused under s. 200, Cr. V. O'. The 
same I’esult follows if he comes to a similai 
conclusion after framing a charge and 
ing witnesses for the defence under s. -lo 
(2). Of course, this discretion is to be 
carefully exercised, and, wherever theie is 
a possibility that different Courts might 
take different views of the evidence, Uie 
Magistrate, even though he may him.'^elt 

not think the evidence sufficient for a con- 
viction, should leave it to the bepions 
Court to decide. Knox, J. in Hait harn v. 
Ganga Sahai (1) has too narrowly restnetea 
the functions of a Committing Magistrate 

We agree with the view of the law stated 
by Lindsay, J., in Muhammad Abdul Hadi 
V. Baldeo Sahai{2} which is so far as we 
are aware, the only reported cjise of 
Court dealing with an order of dischaig 

passed under s. 213. . 

We have, therefore, to see whether in this 

case the Magistrate's order 

was justified according to the above tests , 

in other words, was the ^Magistrate J^istifie 

incoming to the conclusion that no Court 
could possibly convict the accused 
evidence before him? The Magistrate has 
allowed the witnesses to be cross-examined 

with reference to contradictory statements 
which they made in the Police e q y- 

The result of that cross-examination vas 

extremely damaging to the witnesses. In 
fact if their statements m the ^ ^ 

quiry have been correctly 

valne. The deceased's brother Akba, f l', 
for instance, having named f^’Ar witnesses 
as eye-witnesses in the First Report, stated 
in the Police enquiry that these were not 
the eye-witnesses and that he wan 
call different witnesses as having seen the 

occurrence. Before the Ftemmitt ng Magis 

trate the complainant’s to 

line that he did not ask the Magistrate to 
rely on the witnesses named in the 1 irst 

Keport, but wished to rest his case ma n y 

Husain. In this Court have been asked 
to ignore the Police enquiry altogether and 


RAJA BAHADUR. 
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(1) 46 Ind. Cas. 290; 40 A. 615; 16 A. L. J. 486; 19 Cr. 
^■(2^)' 83 lud. Caa. S31; 44 A. f b* A I^BVcA.i 

22 Or. h> J. 702i 19 A. U Wb 


to rely on the statements of Khuda Baksh, 
Nurul Hasan, Ahmadullah and Akbar Ah. 
Tliis we are not prepared to do. Ahmad- 
ullah, we may note, was not examined by 
the Police at all. The complainant gave as 
a reasonfornot calling liim the fact that 
he was away from home, but the witness 
himself in his evidence stated that he was 
at his house during the whole time the 
Police enquiiy lasted. Another point whicli 
has impressed the Committing Magistrate 
is that there is considerable doubt as to 
whether the scene of the occurrence has 
been correctly placed by the prosecution 
witnesses. They all with one exception 
state that Asghar Ali was killed just out- 
side the northern gate of the Jama Masjid. 
The one remaining witness states that n© 
was killed under a pakar tree only al^ut 
ten paces to the east of the gat©. In© 
Deputy Magistrate, M. Ali Husain, who 
was patrolling the neighbourhood just 
afterwards states in his evidence that he 
found no blood outside the mosque, but he 
found blood at some distance along the 
road to the east, and he estimates the dis- 
tance at 25 yards, though, as he made no 
note at the time and his evidence was not 
given till five months later, his estimate of 
the distance can only be a very rough, 
one. Having regard to the very destructive 
criticism of the prosecution witnesses con- 
tained in the Magistrate's order we are 
satisfied that if we directed this case to be 
committed to Sessions, there is not the least 
likelihood that it would result in convic- 
tion. We accordingly uphold the order 
of the Court below and dismiss this applica- 
tion. ^ tt 

Sulaiman, J.— I concur. Having re- 
gard to all the circumstances of this case it 
IS not a tit one in which we should interfere, 

I however, wish to guard myself against 
being understood to dissent entirely^ from 
the view expressed by Knox, J., in batu v. 
Fatu (3) and Hait Ram v. Ganga Sahai (1). 
Perhaps the learned Judge expressed him- 
self too strongly, but the principle under- 
lying his pronouncements seems to b© 
sound. Section 213 uses the expression 
“ not sufficient grounds for committing th© 
accused.” This expression is quite different 
from such expressions as “ the case not 
proved” or ” the accused are innocent.” I 
agree with the view of Lindsay, J., that 
when after hearing the evidence for the 


(3) 26 A. 561; A. N. (1904) 125; 1 A.b- J. ?92i I 

Y cm 
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defence the Magistrate conies to the con- 
clusion that their evidence rebuts that pro- 
duced for the prosecution, or renders it 
so incredible or unreliable that a conviction 
■will not follow, he may jiass an order of 
discharge, as expressed bv him in Muhaiyi- 
mad Abdul Hndi v. Baldeo Sakai {-2). I also 
fully accept the statement of the law laid 
down by my learned colleague in the case 
of Ganpat Lai v. Emperor (4) that if the. 
Magistrate is satisfied that the charge is 
without foundation and that there are 
no sufficient grounds for committing the 
accused person for trial, he is entitled, and, 
indeed, it is the duty, to discharge him. This] 
however, does not mean that the Magistrate 
is to arrogate to himself the functions of 
the Sessions Court and try the case as if 
he were that Court himself.' Tlie policy of 
the Legislature seems to be that serious 
offences should be tried by Sessions Judges, 
who are ordinarily more experienced. They 
are the proper Courts for pronouncing an 
opinion as to the guilt or innocence of the 
accused in cases triable exclusively by the 
Sessions Court. Where, however, the evi- 
dence is wholly untrustwortliy and the 
Magistrate is satisfied that it cannot lead to 
a conviction, he would be perfectly justified 
in discharging the accused, even though 
be has already framed his charge. The 
Magistrate has to see whether there are 
Bu^cient grounds of commitment or not. 
If he is satisfied that the evidence is al- 
together untrustworthy and not fit to be 
acted upon, he may discharge the accused. 
He should not, however, try to weigh the 
probabilities of the case and then after 
balancing the evidence on both sides decide 
whether the guilt of the accused has or has 
not been conclusively proved. 

z. K. Application dismissed. 

■f4j81Ind. Cos. 315; 46 A. 537; 22 A. L. J. 411;10O. 

& A. L. R. 551; 25 Cr. L. J. 795; (1924) A. I. R. (A.) 664 
L. R. 5 A. 174 Cr. 
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RANGOON HIGH COURT. 

FULL BENCH. 

Cki.minal J^RvisioN Xo. 84*13 of 1925. 

^Jarch 23, 1925. 

present : — iSir Sydney Kobinson, Kt., 
Chief Justice, Air. Justice Rutledge 
and Mr. Justice Maung Gyi. 

L M P E RO R— P ETJ T I ON ER 

vey'siis 

8'\'10I) KHAX .\Nn othei;s— Opposite Paptv. 

('rimhial J'rondurc Code (Act T* of JSfJSl ss. 7.0,5 (7) 
Pcnul Code (.Icl A'/.r o/ ASYjYU, 6 - 5 . I0V,JIl 
/* (ilse c/iu rge — Air tvicnl — Covipla int 0 (;a irist abettor 
A uvitidici ion of ('oiiy t— JIigh Court, power of, to 
luokc complaint. 

Court has jun’pdiftion to make a complaint under 
s. Ill) of the Cj'. P. C., in respect of an olience under 
s. 211 roafl willi s. 101) of the Penal Cofle against a 
po’si n ^\•ho nc-t him&elf a j.^arty to the proceeding 
vhich foians the subject of the complaint, [p. 37, col. 2.] 
Section 476 of the C’r. P. C. gives the High Court 
as a sui»eiii>r Com t full powers to lay a complaint in 
auy or every case in which it appears CApeditnt in llie 
ends of justice to do so, and there is r.ctliing in the 
Code to justify tlie cr>ntention lliat that jd ^^•er aial 
jurisdiction is taken away heeaxise in case of a (*( ni- 
i>Iaint or refusal to lay a complaint hy some subordi- 
nate t7ourt under that section, an appeal is allowed. 
[ibid.] 

Reference made by the District Magistrate 
of Rangoon on an application to revise the 
order of the Western Sub-Divisional Magis- 
trate, Rangoon, in Criminal Regular Trial 
Xo. 1576 of 1923. 

Messrs. Keith and Young, for Respond- 
ents Nos. 1 to 3. 

Mr. T'aAr/iaWa.forRespondentsXos. 4and 5. 
JUDGMENT OF THE FULL 
BENCH was delivered by 

Robinson, C. J. — A complaint was 
made before a Magistrate as long ago as 
1913 of^ a charge of criminal breach of 
trust. Ten years later, the person complain- 
ed against, K. C. Xagoor Meera, laid a com- 
plaint before a Magistrate alleging a con- 
spiracy between the original complainant 
and the five petitioners who, it was alleged, 
had instigated the original complainant to 
lay this false charge. The Magistrate dis- 
missed the complaint for want of sanction 
as required by s. 195 (1) (5). The District 
Magistrate, however, while holding that that 
order was correct as regards the original 
complainant, ordered the Magistrate to 
proceed with the complaint in respect of 
the remaining five. They, therefore, moved 
this Court in revision to set aside the 
order of the District Magistrate. That ap- 
plication came before our brother Heald 
and, * in- the course of his. order, he. came 

to tlxe conclusion that a /acte caas 
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existed and that, while it was coi-rect that 
this prosecution couM not proosei in the 
absence of a complaint, he was of opinion 
that it was necessary, for the ends ot lus 
tice that the accused should he proceeded 
a'^ainst, and he thereupon passed an order 
ordering as follows : -"And as I am satisfied 
that it is expedient m tlr' ends of justue 

that an emiuiry sliould be made into an 
offence under s. 211, read with s. lOJ oi 
120 B of the Indian Penal (.ode, \\hich 
appears to have been committed in relation 
to Criminal Regular Trial Ao lib of 1J13 
in the Court of the Western bub-Divisional 

Magistrate of Rangoon a copy oj 
order signed by me will be sent to tlie 
Western Sub-Divisional Magistate, Rangoon, 
as this Court’s complaint.” , v, m 

On this complaint beiifg received by the 

AVestern Sub-Divisional he 1 el 1 

purporting to follow a ruling of a Bench ol 
Coiirl in the case of 
Ebrahivi (1), that the learned .J^dge had 

no jurisdiction to lay a complaint, because 

the five petitioners were not pit ties to th 
proceedings in 191.3. The District Magis- 
trate, on being moved, apparently, 'ya® ^ 

opinion that this authority 

*nf? hf* referred the case to this Oourt, 

with the recommendation that the sanctjon 

of the I.ocal Government may P® 

for to put the complaint completely i 

cited has no application whatever to the 

facts of this case. That ruling dealt 

specially and particularly ^^<^5 Q^^an^j 
wording of sub-clause (c) of s. 

it is based on such nf a>T Ind 

lull words not only do not occnr but much 

wider words, fully wide ^ 

the facts of the present case, are emP o>ed^ 

That beinff ao, we do not consider it 

necessary to again consider the correctness 

of the ruling cited. The High Courts are 

not at one on the matter, but tliat 'mthordy 
dealt only with a case falling under s. IJJ 

Itls further urged before us by learned 
Counsel for the petitioners that pie- 

cedent is in no way wrong 1 his be n ao^ 
two points only arise. It is u*'Ssd 

sanction granted by 1 u® 

wrong, or without jurisdiction, beca 
included, in the alternative, a. 12U-ts. 

(1) 8t lud. Oaa. 439; 2 R. 374; (1925) A. I. R- (R ) 23 

26 Or. L. J. 295. 
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do not consider It necessary to deal with 
the point at anv length. Even if the refer- 
ence to s 120 B is struck out, our learned 

brother had jurisdiction to lay a complaint. 

and to lay a complaint of an offence uudei 

s 211, read with s. 10.1. , . . • 

■ It is next urged that his complaint is 
defective because he made a complaint 
when taking up proceedings from a sub- 
ordinate Court in revision. 

It is said that s. 4 / 6-B specially allows an 
appeal and that, if the High Court takes up 
a case of this kind, on second I’evision 
the party concerned will be depi ived of the 
rUht of appeal to it. We do not think that 
this argument is sound. There is no ques- 
tion thats. 47b gives the High Court, as 
a superior Court, full powers to lay a com- 
plaint in any and every case m which it 

appears expedient in the ends of justice to 
do so and there is nothing in the Code to 
iustifv us in saving that that power and 
urisdicAion is taken away because, in 
cases of a complaint or for its refusal to 
lav a complaint by some subordinate t.onrt, 
an appeal from that order is allowed. 

We therefore, hold that the complaint laid 
in this case is a perfectly good and valid 

complaint of an offence under s -11, lead 

with B 109, and we order that the case be 
referred back to the Magistrate with direc- 
tions to hold further enquiry into such 

Casa referred hack. 

z. tv. 


ALLAHABAD HIGH COURT. 

CRiMiN’An Kevision No. 35G op 19-5. 

July 24, 1925. 

l^rcsoit ' — Air. J ust ic6 Bcincrj i . 

amir HASAN KHAN— AcrusED— 

Applicant 

versus 

EMPEROR— Opposite Partt. 

Penal Code (Act XLV of 1860), s W-Criminal 

niiiappropriation^Stra,j bullock found by accused and 
cr.},] after effort to discover oionti (Offence 

Arcused took, posse-ssion of a lawaris bullock, kept 
it 20 -lays. Advertised for the owner and nohody 

havin" turned up eventually sold d ■ 

mid that under the circumstances it could not be 
saUl thit the accused was guilty of an offence under 

Criminal ''revision from an order of the 

Sessions Judge, Budaun, dated the 4th 

June 1925. 
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Mr. Iqbal AhmacJ, for thft Applicant. 

The Assistant Government Advocate, for 
the Crown. 

^ JUDGMENT. — This is an application 
in revision by one Amir Hasan Khan, Sub- 
Inspector of Police. The charg’e framed 
reads as follows: — “That you on or about 
the 26th day of September 1924 at Police 
Station T ‘shet disbonestlv mis-appropriated 
certain property, to wit. a Iniraris bullock." 
Xow under s. 403 if a lawai'if; bullock is 
appropriated and immediately afterwards 
the owner of the bullock is found, certainly 
a man can be convicted, but in this case 
o the bullock was kept bj’- the 

Sub-Inspector and then sold. Xo owner has 
up to now turned up. The Inspector ad- 
vertised for the owner but no one turned 
it is impossible to say that he knew 

u discovering the owner 

and he had certainly kept the property a 
^asonable time before disposing of it. 
Even if I had found him guilty, I would 
have considered that he had been suffi- 
ciently punished by being prosecuted. As 
It IS, upon the finding I hold that no 
offence has been made out. I set aside the 
conviction and sentence. The fine, if paid 

will be refunded. The bail bond is dis- 
charged. 

Co7iviction set aside. 


HAniHAn DAT V. MiKSDD ALT, 
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ALLAHABAD HIGH COURT, 

Criminal Reference No. 179 of 1925 

July 10, 1925. 

Present: — Mr. Justice Sulaiman. 

HARIHAR DAT — Complainant 

versus 

MAKSUD ALT and others — Accused 

Criminal Procedure Code (Act V of ISOSj, s. 250 

^Offences triable by Magistrate and Se$sions' Court 

Discharge of accused— Compensation, whether can be 
awarded. 

An order passed under s. 250 of the Cr. P. C. 
awarding compensation to an accused person must be 
confined to Summons Cases, [p. 39, col. 1.] 

Where a complaint is filed against an accused per- 
son in respect of offences some of which are triable 
exclusively by a Magistrate and some by the Sessions 
Court and the accused after trial by a Magistrate is 
discharged in respect of all the offences, an order for 
compensation against the complainant under s 250 of 
the Cr. P. 0. cannot be passed, [p. 38, col. 2.] 


Criminal reference made by the Addi- 

tionnl Sessions Judge, Gorakhpur, dated the 

^otn February 1925. 

. ‘^^P^MENT. —The point which arises 

in this reference IS as to whether when a 

complaint has been filed against an ac- 
cused person for offences some of which are 
triable exclusively by the Magistrate arid 
some by the Sessions Court and the accused 
after trial is discharged in respect of all 

an order for compensation 
against the complainant under s. 250 can or 
cannot be passed. 

3-3 and 330 Indian Penal Code. The learned 
iiagistrate found that no case had been 
made oiU against the accused in respect of 
any of the offences mentioned. Ho accord- 
ing]}^ discharged him. He further ordered 
the complainant to pay Rs. 50 as compen- 
sation to the accused. The complainant 
applied in revision to the Additional 
oessions Judge who has referred the case 
to the High Court. The learned Judge 
has declined to interfere on the merits but 
has recommended that the order directing 
compensation to be paid should be set 
aside. He has cited the case of Crou n v 
Hamxr Chand (1) and the case rei)orted as 
Kottalanada w. Muthaya (2). The learned 
Magistrate in his explanation has, however 
relied on the case of Mahajanam Vencat^ 
rayar v. Kadi Venkatrayar (3j. 

case is not in point because 
the offence with which the accused was 
charged was one exclusively triable by the 
oessions Judge and there was no other 
offence complained of which could have 
been tried by the Magistrate himself. The 
other case referred to by the learned 
Judge IS not available here. Similaih’ the 
case relied upon by the learned Magistrate 
IS not directly in point. In that case the 
Magistrate had regarded the offence com- 
plained of as being one under s. 463, Indian 
Penal Code (which he had jurisdiction to 
try) and had tried the accused for that 
offence and discharged him and ordered 
compensation. In the High Court it was 
contended that the offence really fell under 
8. 477, Indian Penal Code, and the order 
for compensation was, therefore, illegal. 
The learned Judges held that inasmuch 
as the IMagistrate had not proceeded il- 

(1) 14 P. R. ly02 Cr. 

29. 14 li. W, 247; (1921) 

398; 30 M. L. T. 75; 23 Cr. 

L. J. 232; (1922) A. I. R. (M.) 223. 
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legally in trying tlie accused for the lesser 
offence he was not acting illegally in award- 
ing compensation. 

It may at tirst sight appear that inas- 
much as the offence under s. 323 was at 
any rate triable by the Magistrate the 
order for compensation is not illegal 
merely because there were other offences 
also with which he was charged It has 
however, to be borne in mind that the 
methods prescribed for an enquiry into 

cases triable by a Court of 
trial of Summons Cases ancl ^ arrant Cases 
are distinct. Section 250 which empoiveis 
a Magistrate to grant compensation, '^nen. 
he discharges an accused person on a tina- 
ing that the complaint was false, 
or vaxatious, occurs in Ch XX of the 
which relates to the trial of Summons Case^. 
There is no similar provision in Ch. A t lu 
which deals with au enriuiry '"fo cases 
triable by the Court of Session. Although 
in the complaint there was a meiUion ot 
the offence of s. 323 which was treble in 
accordance with the procedure laid down 

in Ch. XX nevertheless inasmuch as iMvas 

joined with offences under ss 395 and 33U 

the Magistrate could not ^ 

csdure for the trial of Summons Cases^ As 

a matter of fact he proceeded 

into the complaint under C.h. X\ iU oi 

the Code. The order of discharge which 

he passed must have been \>"dei s^ .OH 

of the Code. MTien an accused “ 

under that section an order for 

sation cannot be made against the com 

pUinantearned Magistrate in his explana- 
tion suggests that the discharge was under 
B 253 Or P C., though the order does not 

‘.wLVy .ay 1 

he could have Proe^ed^d to try these 
oases as warrant cases '^“der Ch. XXI wn 
two of the offences, namely, those »^der 
Bs 395 and 330 were triable exclui-ivel> by 

S. Courl. Aaaamins. • 

that the discharge was under s. 253. i r_ 
PCI would still be of opinion that the 

."'If 

is 

frS" /w.™.. cl... ThU VL.. W. 

some support from the case of im-n 

V. Ganga Lhai (1). There too one offence 

(t) 4r. Iu<l. Ca 3 . 2J0; 40 A. 013; 16 A. h. J. 48j; 

Cr. L. J. 700. 
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was triable exclusively by the Sessions 
Court and the other two offences by the 
Magistrate. In the present cose the trial 
undoubtedly was not under Ch. XX clcai- 
ina- with Summons Cases. Ihe order oi 
compensation was, therefore, illegal. I accept 
the reference and set aside the older ot 
the Magistrate so far as it ilirects the 

complainant to pay compensation of Us. ou 

to the accused. The order of dischaige, 

however, will stand. , 

„ ,, Order set aside, 


LAHORE HIGH COURT, 

CRiMiN*Ah Appeal No. 50 of 1925. 

March Jil, 1925. 

presoib— Mr. Justice LcKossignol. 

DATA R \ M AKO OTHERS— Accoseu— 

Appellants 

versus 

EMPEROR— Respondent. 

Penal Code (Act XfA' of Wi KO, S35 

—Unlawful as<}einhli/— Determination to enforce right 
hu viclencc-Riotinu-dricvous hurt-Right of private 
defence of properly, whether available. 

’\! and R were throwing earth upon a nanow path 
of'tlie nhamilat and in so doing throw earth upon 
certain fences with which the accused had formed 
nn enclosure upon the shaviilat. The accused, eight 
in number, thereupon made a conibined attack upon 
\/ and R causing several injuries to them, one of 
which was inflicted on the head of M and proved 

fatal, the remaining being trifling: 

Held (1) tlial as the matter was not urgent, no 
serious’ loss of property was threatened, and there \yas 
ample time to have recourse to the authorities, the 
ac^-used could not be said to have been acting m the 
eLreise of the right of private defence of property; 

r>) that the accused were members of an unlawful 
assembly being determined to resist by violence any 
attempt by M and H to repair the pathway and that it 
must have been witliin the knowdedge of ail the 
accused that grievous hurt was likely to be inflicted 
on the other side in the course of the fight, 

(3) that, tlierefore, all the accused were guilty of an 
offence nnder s. 325 read with s, 149 of the Penal 
rode with regard to the fatal injury inflicted upon 
S and of an offence under a, 323 read with s. 149 
of the Code with regard to the injuries inflicted 

upon K. 

Criminal appeal from an order of the 

Sessions Judge, Hissar. 

Sir Mian Muhammad Shaft, and Mr. 
Shamair Chand lor the Appellants. 

Lala Jagan Nath Bhandari, for the Re- 
spondent. 
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PAKN’A LAf 

. — In tlie course of a ti^ht 

\n Mlls^eMivchpur one Main received an 
^jiir\ \vhich resulted in liisfleatli and one 
^ handar also received an injurv. 
The appellants liave been convicted of riot- 
ing and have boen sentenced to six years’ 
iigorous iinprisonment in respect of death 

pLof nnder s. 325 141) of the Indian 
-renal Lode and to one years rigorous im- 
pnsonment under ss. 1 19 323 of the Indian 
^enal Code in respect of the hurt inflicted 

on Kam L bandar. 

piey have appealed and on their behalf 
It has been contended that as Moiilu appel- 

to have inflicted the 
t® responsible 

loi tliat blou- inasmuch as there was no 

comrnon object linking together the eight 
appellants \ further ai guinent is that the 
heath oi Main was more or less an accident 
such as often occur m what would otherwise 

Village squabble. 

Having heard Counsel and perused the 
record i see no reason to doubt that the 
eight appellants made a combined attack 
upon Malu and Ram Chandar as they vere 
tnowing earth upon a narrow path of the 
skamtlat and in so doing threw eartli upon 
the fences with which the appellants had 
lormed enclosures upon the .v/jarru'/uf The 
appellants’ reason for objecting to the repair 
and widening of the path no doubt was that 
their enclosure fence would come under 
the new dei)Ositof earth and it is, therefore 
contended that whatever they did they did 
in Iheir right of private defence of property 
I am unable to accept ihis contentioin 

urgent, no serious loss 
of the property was threatened and tliere 
was ample time to have recourse to the 
authorities. 

The sentences inflicted, however, appear 
to me to be very excessive. The death of 
Maliivas due to one single blow on the 
head for the other marks of injuries upon 
his person were trilling, I agree with the 
Court below that the appellants did form 
an unlawful assembly determined to resist 

by violence any attempt by the complain- 
ants to repair the path way and it must have 
been within the knowledge of all of them 
that grievous hurl, Avas likely to he inflicted 
upon the other side in course of the fight 

I- or these, reasons I accept appeal and 
reduce the sentences in the case of each 
appellant as follows:-- 

« ^‘Sorous imprisonment under 

B. oJo/149, Indian Penal Code. 


V. emperor; 
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. . imprisonment un<ler 

o-.> 14.), Indian Penal Code. 

1 lie sentences shall run concurrently. 

AjtpcoL accepted. 

SeJiieyices '•'educed 


ALLAHABAD HIGH COURT. 

Li:i.\ir.NAL RKi-EkExcE No. 392 of 19’^5 

»Hdy 23. 1925. 

7 > V V Justice Ashworth. 

1 ArNAA LAI. A\'i) OTjii-as— AcersEP — 

-A rPLicAXT.s 

versus 

p }i- — Opposite Party. 

/.?, lPA~Gnm<t 

or skill plat/ed nj public place- Oiyence. 

liie playjnifof n of mere skill fora stake 

nr.t c place amounts to but i«! 

purview of s. Oof 

uie 1 iiblic tiambling: Act. [p. -11. col. 1.) 

Reference made by the Sessions Judge 
Aligarh, dated the Lst June 1925. 

RKFERRING ORDER.-This is an 

application ior revision of ilie order, dated 
11th l-ebruary 192.5, of Thakur Sheorakhan 
bingh, Magistrate First Class, convicting the 

f'm under s. 13 .'Vet HI of 1867 

(Ihe I ubhe Gambling Act) and sentenc- 
ing each o.f them to a fine of Us, 5 or 
in default of payment of fine to rigorous 
imprisonment for a week. The case was 
tried summarily and the facts found by 
the -Magistrate are that the applicants 
ere playing a game of marbles on a 
public road at .Mursan. Each plaver had 
contributed six pice to a pool and if a 
player succeeded in throwing his marble 
i^nto a hole with the help of his finger 
he took the whole pool. The Magistrate 
was of opinion that the game of marbles 
was not a game of mere skill and that 
s. 13A of the Public Gambling Act 
applied to a game of mere skill only. 
Ihe Magistrate was further of opinion 
that as the game played by the applicants 
was accompanied by betting and pice were 
actually found on the spot their act 
amounted to gaming in a public place. 

I afraid that I am unable to agree 
with the view taken by the learned Deputy 
Magistrate. In my opinion the game of 
marbles is a game of mere skill and there 
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IS no jn^re eleiuent ol* chAu^3 in it tlu\u 
there is in billiards or any other giiue 
of that kind. Bridge is commonly known 
as a game of skill but there is more 
element of chance in bridge than there is 
in the game of marbles. 'Fhe fact that 
the game was played for stakes does not 
alter the nature of the game. The Magis- 
trate admits in his judgment that s. 13\ 
of the Gambling Act excludes a game 
of mere skill from Ihe inirview of s. 13. 

I would, therefore, report the case under 
8. 438 of the Cr. V. C. to the Ilon’ble 
High Court with the recommendation that 
the convictions and sentences of the 
applicants be reversed. Before the record 
is submitted to the High Court the Magis- 
trate will be asked to send an explanation 
if he wishes one to be sent up with the 
record. 

I cannot bring myself to believe that 
the law prohibits the ])iaying of a game 
of skill for a stake or prize._ The inter- 
pretation of the word “mere” in .s. 13A 

is ingenious. In reality the word is used 
to exclude the element of chance. 

Mr. S. N. Gupta, for the Applicants. 
JUDGMENT.— This is a Reference hy 
the District Judge of Aligarh recommend- 
ing that the conviction of six ]iersons 
under s. 13 of the ITiblic Gambling Act III 
of 18G7 should be set aside in revision. 

The finding was tliat the accused persons 
were playing a game with marbles on a 
public road, the game being one of mere 
skill into whicli chance did not enter It 
is not disputed that before the amend- 
ment of the said Act by V. P. Gambling 
(Amendment) Act 1 of 1017 tlie conviction 
would have been in onler. That Act, 
however, has adiled a section that nothing 
in the Gambling Act shall apply to any 
game of mere skill wherever platjed Ihe 
result of this amendment appears t) be 
as follows. The playing of a game of 
mere skill in a public place is grinmyg 
but it is not such giming as falls within 
the ambit of the Public, G imbling Act. 
The Magistrate’s suggestion that the 
expression “any gme of mere skill 
means a game in respect of which there 
is no wagering or betting, is untenable. 
Accordingly the convictions o. the six 
persons in this cise are set aside and the 
fines, if paid, will be returned to them, 
z. K, Conviction set aside. 


ABprL AZIZ, 


PATNA HIGH COURT. 

Ri-vi.'^iox Xos 58 .vnd 51) of 1925. 

5Iay 7, lOiC"). 

Justice Sir P. lx. Mullick, Kt , 
and l\Ir. Justice Ross. 

THAKUR SAG and OTtieas - Pktitioxi: us 

versus 

ABDUL AZIZ — Oppositf, Partv. 

Criminal Procedure Code (Act 1 ' of s.-i. }Sd, 

Id'J-A Obstruction to public ri'jht— Denial of public 
ri'jht- Pmctolnre — J urisdiction of Miujistratc. 

tir.'it riiity of >\ Magistrate in a ease niidor s. i;’;', 
of the Cr. P. C. is to delernune wheth'T any ))iiJ)iic 
risjht e.xists and if the party against whom jjroieed- 
ings ]ia\e been taken flenicsthat tlieie is any |)ul)lir 
right, tlie .M.igistrate has to determine whetiier that 
ilenial is, ho u a ride or a nu*re jireffmee. Only when 
lie is satistied tiial the denial is a nu re jn’etmiee ean 
lie proeeed to make his order ab.solnte. If he finds 
that th*<lenial is tide, Iiis jiirisdietion is ousted 
and he lias no authority to emptire furthei'. lie lias 
no jmisdii'lioa to woigli the evideneo and to deter- 
mine on wliieh side the halanee lies. | p. 12. e»>I. 1. 

Per The intent of l.T.)-A(2) of the Cr. 
P. (\ is that the .Magi.st rate .should neither eneroaeli 
upon the jnri.sdietion of the Civil Court, wliieh aloiu' 
can determine tlie oxislenee of sueli a jmhiie riglit as 
is referretl to, nor fail to exercise Ins own jurisdiction 
The criterion is that lie sliould liml evideneo to suj>- 
])ort the denial wliieli he cm pronouiieo reliable. 
That is ueoessiry and that is sullieiej,t to oust liis 
jnri.sdietion. []>. 42. eol. 2.J 

Criminal revision from an order of the 
District Magistrate, Patna. 

Messrs. K. I> I)uU,S. P. Wirma, Mauohar 
Lai and 8’. N. Sahap, for the Pelitioner. 

Mes.srs. Sultan Ahmad, Muhammad JIasati 
Jan and Fakr-ud~diri , fur the Opposite 
Partv. 

JUDGMENT. 

Mullick, J.—A disjtute having arisen 
between the Hindus and Muhammadans 
residing within the (’antonment of Dinapur 
regarding the use of a ghat on the l iver 
Sone, the Sub-Divisional Magistrate of 
Dinapore on the llth January last i.ssued 
two orders whitdi hum the subject of the 

present applications before us. 

One of these orders declares the "'ghat " 
to be public and purports to have been 
made under s. 139-A, Or. P. (U The Magis- 
trate had issued a notice under s. 135 of the 
(lode calling upon Deonarain Pande, tlie 
priest of the temples, to show cause wliy 
he should not remove certain enclosures 
and a signboard indicating that it wa.s 
private property. The otlier order m'hs 
made under s. 1-14 of tlie Code and prohibit- 
ed six of the leading Hindus from restrain- 
ing the Muhammadans from using the ghat. 

It appears that the bank down to the 
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water of the river is the property of Govern- 
ment and that 40 or 50 years ago a Hindu 
resident of the locality obtained permission 
to erect two or three temples on the bank 
and to construct a flight of steps for the 
use of bathers. 

The case of the Plindu is that they have 
acquired an exclusive right to use the steps 
and that the Muhammadans are not entitled 
to use the same as of right. 

The learned Magistrate proceeded to 
hold an inquiry under s. 139A of the Cr. P. 
C. as to Deonarain's claim that the (fhat was 
private property and as to his denial that 
there existed any public right in respect 
thereof, he took the evidence of five Hindus 
and of a number of Muhammadans, and the 
conclusion to which he came was that the 
Hindu witnesses though reliable were mis- 
taken in imagining that there was no public 
right. 

Now it is contended that the law does 
not give the Magistrate the power to find 
whether in fact the denial is true or false 
and as soon as a bona fide dispute has been 
made out, the Magistrate must hold his 
hand and refer the parties to the Civil 
Court, 

The law, previous to the Code of 1923 as 
expanded in judicial decisions, was that as 
soon as the party cited appeared before him 
the Magistrate’s first duty in a case under 
8. 133 of the Code was to determine whether 
any public right existed, if the party denied 
that there was any public right, the Magis- 
trate had to determine whether that denial 
was bona fide or mere pretence. Only when 
he was satisfied that it was pretence could 
he proceed to make the order absolute If, 
however, he found that the denial was 6ona 
fide, his jurisdiction was ousted and he 
had no authority to enquire further. 

Nows. 139 of the present Code appears 
merely to have confirmed this view of the 
law and given statutory expression to it. 
The section provides that if in such inquiry 
the Magistrate finds that there is any 
reliable evidence in support of such denial, 
he shall stay the proceedings until the 
matter of the existence of such right has 
been decided by a competent Civil Court; 
and, if he finds that there is no such evi- 
dence, he shall proceed, as laid down in 
s. 137 ors. 138, as the case may require. 

The law, therefore, requires first of all 
that the party shall appear before the 
Magistrate and deny the existence of the 
public right in question. Secondly that he 


shall produce some reliable evidence, and, 
thirdly that such evidence shall be legal 
evidence and shall support the denial. If 
these three conditions are satisfied, then 
the Magistrate's jurisdiction ceases to exist. 

Now it is contended that the Magistrate is 
entitled to demand that the evidence shall 
be sufficient to satisfy him that no public 
right exists. The section, however, requires 
evidence and not proof and the only condi- 
tion is that upon the materials before him 
the Magistrate has no reason to think the 
evidence false. The Magistrate has no 
jurisdiction to weigh the evidence and to 
determine on which side the balance leans. 

Moreover there was evidence which, if 
believed, supported the claim made by the 
petitioners. It is not disputed that the 
witnesses are thoroughly honest in what 
they say; but the Magistrate says that they 
are mistaken in thinking that the ghat is 
not public. That is a matter for the Civil 
Court and, in my opinion, the Magistrate 
has no jurisdiction to inquire any further 
into the actual existence of the public right 
claimed by the Muhammadans. 

In this view of the case the order of the 
learned Magistrate of the 14th January, 
1925, will be set aside and he will be direct- 
ed to stay all further proceedings in the 
case. The order under s. 144, Cr, P. C,, 
has spent its force and no orders are requir- 
ed in respect of it. 

Ross, J. — I agree. It seems to me that 
the intent of s. 139-A (2) is that the Magis- 
trate should neither encroach on the juris- 
diction of the Civil Court which alone can 
determine the existence of such a public 
right as is referred to, nor fail to exercise 
his own jurisdiction. The criterion is 
that he should find evidence to support 
the denial whinh he can pronounce reliable. 
That is necessary and it is sufficient to 

oust his jurisdiction. 

z. K. Order accordingly. 
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EMPEROR V. PARAM fiUKH. 



ALLAHABAD HIGH COURT. 

CitiMis’AL Appeal Xo. 438 op 1925. 

July 7, 1925. 

present: — Mr. Justice Boys and 
Mr. Justice Ashworth. 
EMPEROR— Appellant 

PAR AM SUKH— Accused— Respondent. 
Penal Code (Act XLV of ISOO), ss. 99, WlSOJ- 
Police Officer conducting search — Assault on viember 
of household — Private defence, right of, whether arises 
— Death caused by blows frorn stick—Intention - 
Offence — Criminal Procedure Code (Act \ of }SOS\ 

8. 165 — Search for property not believed to be stolen, 
legality of — Criminal procedurc-^Public Prosecutor, 

duty of, - , M 

Decaased who was a Sub-Inspector of Police while 
proceeding to make a searcli assaulted aiul insulted a 
female member of the household who occupied the 
house to be searched. Accused, who was a male 
member of the household, reiuonstraled with the 
deceased, the deceased re.senting the conduct of the 
accused struck him with a cane whereupon tlie 
accused grappled with tlic dci'eased. A constable who 
was present thereujion .struck tlie accuseil with a .stick 
which he was carrying and two other constables also 
rauuptothe .spot.’ The accused snatched the stick 
from the hands of the constable who had struck him 
and delivered two blows witli it on the Sub-Iiispector s 
head which caused a fracture of liis skull and resulted 
in his death : 

' Held (1) that the Sub-Inspector was acting in exce-ss 
of his authority in assaulting the woman an<l was not 
acting in good faith and that con.sequently the provi- 
Bions of s. Oy of the Penal Code had no application to 

the case ; [p. 45, col. 1.] , - , / i 

(2) that the accused had a right to defend a female 

member of his household from assault and when he 
was subsequent Iv himself both by the ^^^b- 

Inspector and by the constable he had a right to defend 

himself ; [p. 45. col. 2 1 . ,, , 

(3) that in hitting the Sub-Inspector it could not be 

held that the accused intended either to cau.se the 
death of the Sub-Inspector or even grievous luirt and 
that the intention of the accused was merely to put a 
stop to the Sub- Inspector s illegal aggressions ; [p. 4b. 

(1) that the accused having acted in the exercise of 
the right of private defence and not having exceeded 

it was not guilty of any oft’ence. ( , , , 

Per Bovs, J.— The sections of the Penal Code deal- 
ing with the right of self-defence are very valuable in 
that they lay down general ininciples for the guidance 
of Courts, but they are principles which are only 
intended to a fiord a guide to the Courts as to what 
is to be held reasonable and what is to be held un- 
reasonable and punishable by law. The test in each 
case is whether the action of the accused wa.s un- 
reasonable and unjustified. Tliat is to say whether his 
acts were acts which in ordinary parlance he had do 
right to commit, [p. 45, col. 2.} 

Section 165 of the Cr. P. G. does not authorize a 
Police Officer to make a search only for wdiat is 
stolen or believed to be stolen property, but ])crmits 
him to search for anything necessary for the pur- 
poses of an investigation into any offence, [p. 46, col. J.J 

A Public Prosecutor must not during the examina- 
tion of a witness make any remark which is likely 


to sugge.st to the witness that he Ims made a mis 
take and that he should amend his statement, [ibid.] 

Criminal appeal hy the Local Govern- 
ment from an order of acquittal passed by 
the Additional Sessions Judge, i^anda, dated 
the IGth of March 1925. 

The Government Advocate, for the 
Crown. 

Dr. K. N. Katju, for the Accused, 

JUDGMENT, 

Boys, J. — In this case Government has 
appealed against the acquittal of one Param 
Sukh. son of Dwarka, caste Brahman, a 
resident of Balhaura in the District of 
Banda. The charge was one under s. 302 
of the Indian Penal Code and was in regard 
to the death of Suh-Inspector Jhamman 
Singh, on whose head the accused was 
alleged to have struck two blows when he 
was engaged in making or attempting to 
make a search in the house of a cousin of 
the accused. 

On the 7th of Xovember 1924 a report waa 
made at the Police Station one Bal Go- 
vind against Mahadeo, relative of the 
chaufeidar of the village, Jeorakhan. Bal 
Govind charged Mahadeo with having 
stolen three ornaments from the person of 
his (Bal Govind's) son. Jeorakhan ap- 
parently arrived at the thana either with 
Bal Govind or at any rate, at just about 
the same tiir.e and he informed the Sub- 
Inspector that, as a matter of fact, the report 
made by Bal Govind was false as regards 
two out of the three ornaments, which, as 
a matter of fact, he (Jeorakhan) had seen 
on the person of the boy after the alleged 
theft had taken place. Two constables 
were deputed to investigate the matter at 
the village. We are not particularly con- 
cerned any further with their movements. 
"Gn the next day, the Sub-Inspector, 
Jhamman Singh the deceased, w'ent him- 
self to the village accompanied by Ajodhya 
Prasad, a constable, and arrived there at 
11 o’clock in the morning. He is said to 
have first enquired from Musammat Gilli, 
a daughter of Bal Govind about 15-16 
years of age, and to have been informed 
by her that, as a matter of fact, only one 
ornament had been stolen from the person 
of her brother and the other two ornaments 
had been placed by Bal Govind in the 
house of one Panneshur who was a cousin 
of the present accused. I may say that 
there is reason to doubt whether Musam- 
mat Gilli ever gave the Sub-Inspector any 
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Information at all. He' had already got 
this information from Jeorakhun and it is 
very diificult to believe that Musunmdt 
Gilli would make a. state. neat so prejudicial 
to her own father of her own accord to the 
Sub-Inspector. It seems much more prob- 
able that the Sub-Inspector f)roceeded to 
search Parmeshur's house on the informa- 
tion of Jeorakhan or even more probably 
the Mukhia Sital Prasad. If this he tlie 
fact the reason no doubt for piiltin" the 
words into the mouth of .l/a.s-uau/ia^'^GiUi 
would be to give a greater colour of bona 
tides to the search of Parmeshur's house and 
it has this but only this indirect bearing 
on the matter which we have now to de- 
cide. It is co.nmon ground then that u[)on 
information received be it ficmi whatever 
source, the Sub-Insi>ector went accompanied 
by Ajodhya Prasad constable to the house 
of Parme.sluir in order to recovcj-, if 
possible, the ornaments. One of the orna- 
ments said to have been stolen was an ear- 
ring that has never been traced. It was 
apparently indubitably stolen because the 
boy's ear bore signs of an ear-ring having 
been wrenched out. Tiip. other two orna- 
ments which were supposed to be in the 
house of Parmeshur were a tawiz famulet) 
and a pair of silver bangles. Tlie Sub- 
Inspector and the consiable were also ac- 
companied by Mitsjmvvit Gilli and the 
Mukliia Sital Prasad. There is again a 
great discrepancy in the prosecution evi- 
dence in regard to the question whether 
Musammat Gilli t)rior to tlie visit of the 
Sub-Inspector was sent to demand the orna- 
ments from Parmeshur's wife. But this 
is immaterial again to the case we ha/e to 
decide. It is only of importance as show- 
ing that in many aspects of tlie case the 
evidence for the prosecution is in itself 
conflicting. It is in evidence and establish- 
ed beyond doubt that when the Sub- 
Inspector arrived he demanded the orna- 
ments from Parmeshur's wife. She re- 
pudiated all knowledge of them and said 
that her husband would bs back, very 
shortly as he had only gone to fetch water 
from the uadi close by. The Sub-In.spector, 
and this is established by the evidence for 
the prosecution itself, refused to be content 
with this reply or with mercl}’ surrounding 
the house to see that nothing was removed 
until Parmeshur returned. But at the 
very least it has to be admitted that he 
threatened Musammat Dhirajia, the wife of 
Parmeshur, with a cane and laid hands on her 
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dholl. On her cries two men (cousins of 
Parmeshur) arrived. They were Param 
Sukh the present accused, and Ram Nath. 
I ma}’ here observe that Rani Nath was put 
upon his trial at the same time with Param 
Sukh. but was acquitted l.ty the learned 
Sessian.s Jiulge and Government lias not 
appealed against that acquittal. Param 
Sukh on his arrival naturally protested 
against the tieatment, he saw being 
meted out to Mnsumm'jt Ubirajia. After 
this it is not very clear exactly what hap- 
pened ; but I think the facts as I shall now 
state them are siifhcienlly near to the 
truth. It is admitted that when Param 
Sukh and Ram Nath arrived they were 
empty handed and this is a fact of very 
great importance. Then it is not diflicult 
to understand that Param Sukh would 
protest in forcible terms against the treat- 
ment he found being meted out to the 
woman and would urge again that the 
Sub Inspector should do nothing until 
Parmeshur would come. Tlie Sub-Inspector 
clearly resented this interference and after 
this it is not possible to be jirecise but from 
the evidence of the prosecution witnesses 
read to some extent with that of Musam- 
viat Dhirajia it is clear that very hot words 
would pass between Paiam Sukh who 
thought the woman of his household was 
being treated in a most undignitied and 
insulting manner and the Sub-Inspector 
who would, as a man in authority, 
resent Param Sukh's attitude Param 
Sukh then apparently grappled with 
the Sub Inspector, who had either threat- 
ened him with a cane or had struck him 
w’ith it and on tiiis it is not diflicult to 
realise that Ajodhya Prasad, the constable, 
would strike Param Sukh with his davda. 
Here again the fact is not clear whether 
Param Sukh snatched up a lathi which was 
standing near by as some witnesses said or 
■whether he snatched aw’ay the danda from 
Ajodhya Prasad. I think that the latter is 
much more probably the truth for it is 
supported by the fact that Ajodhya Prasad 
is entirely unable to account for what 
happened to his danda. Having possessed 
himself of this weapon Param Sukh struck 
the Sub-Inspector two blows on the head, 
with the result that the Sub-Inspector died 
the next morning at sun-rise and it is 
proved by the medical evidence that he had 
two blows on the head, neither of the 
superficial wmunds being very serious but 
the internal fracture of about 7 inches 
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showing that at least one of the blows was 
delivered with considerable force. These 
are the facts so far as it is possible to be 
precise about them at all from tlie evidence 
on the record. Of such doubt as there is 
about the facts the accused must have tiie 
benefit. 

The burden does not fall on him to show 
what happened until the i^rosecution has 
discharged the primary burden of showing 
that he did bring about the death and how he 
brought it about. One of the most essential 
facts in this case upon wliich the decision 
of the right of self-defence must turn is 
the question whether the woman was or 
was not being assaulted, using the terms 
in the legal sense, that is, whether 
hands were being laid upon her and 
whether she was lieing struck or even 
threatened with a cane. 1 have no doubt 
whatever that she was being so llireatened. 
If she was not so threatened theie is not 
the slightest reason to suppose that any 
disturbance would ever liave taken place 
at all. This shows clearly that she was 
being insulted and that is why baiam 

Sukh's anger rose. , o i 

■ The next point is whether the bub- 

inspector was himself acting in excess of 
his powers or not. 1 think it is clear that 
he was exceeding his powers and exceeding 
them not only technically and legally but 
exceeding them in a very material manner. 
There can he no doubt that he was acting 
in excess of his powers in that he was 
making this search without having lecorded 
any order in writing and giving his reasons 
therefor under s. 1G5, but that would m 
itself have little or no bearing on the point 
that we have to decide whether the accus- 
ed had any right to strike him or not. 

The next thing we find is that he took 
with him no witnesses to the search and 
further that he declined to wait for 
Parmeshur to return, though he himself 
had complete command of the situation and 
there could not really be the slightest 
reason to suppose that if he had kept his 
eye on the woman and a watch on the house 
the property could have been spirited away. 
Both these last two points are material as 
indicating the attitude of the Sub-Inspec- 
tor. Neither of them would have justified 
the accused in attacking But they 

are of importance as showing in conjunc- 
tion with the other facts the attitude 

adopted by.. the Sub-IuBpector. , • i 

The last ami most important ancl matenai 
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point is that clearly he had no right what- 
ever of any sort or dcsciij)tion to interfere 
with the woman, (lianted that lu' had a 
rigid of search which he liad, and granted 
that the failure to reduce his reasons into 
an order in writing was a luircly technical 
defect as it was, he had no right to do any- 
thing more whatever than to gointothat 
house and seaich it. He had no liglit 
whatever to use any means of any sort or 
descripiton tocon)])el the woman to tuoduce 
the articles beyond being entitled to have 
facilities given to liim for the search and 
not to be resisted. It is clear, llierefoie, that 
he was exceeding his autliority and there 
can be no questimi of any mistake on liis 
part as to what his authority was he was 
delibej-ately exceeding it. 

Xow' to consider the case from the other 
aspect wlietlicr the accused Param Sukli 
had a right of self-defence. We liave 
heard argument about the sections of tiic 
Indian Penal Code whicii control that right. 

I feel rnvself tliat those sections are very 
valuable indeed in that they lay down 
general princiiiles for the guidance of the 
Court, but they are princij)les whicli are only 
to my mind intended to alTord a guide 
to the Court as to what is to be held 
reasonable and what is to be held unreason- 
able and i>unishable by law. 1 do not think 
anything whatever is to be gained by enter- 
ing into a meticulous examination of the 
wording of those sections. Bearing in mind 
then, the principles laid down in those 

sections, I have really to consider wliether 

Param Sukh’s action in striking tlie two 
blow'S he struck was unreasonable and 
unjustified; wdielher his acts were acts 
whicli in ordinary parlance he had noriglit 
to commit. Now' what was the situation. 
He had a right to defend tlie wdfe of liis 
brother from being insulted and threaten- 
ed. There can be no question that for the 
Sub-Inspector to have laid his hands on that 
woman in any way whatever, liow'ever mild- 
ly, would be regarded by the members 
of the household as a very grave insult ; much 
more so, would it be tlie case, w'hen they 
found her being actually struck even lightly 
or even threatened with a cane. These 
events naturally led to hot Avords betAveen 
Param Sukh and Ram Nath on the one 
hand and the Sub-Inspector on the other. 
Resenting this the Sub-Inspector uses his 
cane on Param Sukh Avho defies his authority. 
The result is equally inevitable. Param 
Sukh grapples Avith him. There followa the 
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inevitable assistance given by the constable 
to his superior and from that follows the 
snatching of the dainla from the constable 
aiiu the blows on the Sub Ins]>ector's head. 
Kegarding the whole of the facts anrl bear- 
lag in mind the principles laid doum in the 
Indian Penal Code, I hnd it quite impossible 
to hold that the action of Parani Sukh 
was unreasonable or unjustitiable. As to 
whether he voluntariCv caused death I do 
not think for one moment that he could 
ever have voluntarily intended to cause 
even grievous hurt or that his real inten- 
tion was to do anything more than to stop 
Sub-Inspeccor s _ illegal aggressions 
^ consequent illegal aggression by 
Ajodhya Prasad. In this connection one 

is no real question of 
a. lathi having been used. It is quite pos- 
sible that there would be no distinction on 
the particular facts of the case even if it 
was a ;af/u that had been used. But as I 
nod that in fact it was only a dancbx and 
the prosecution have not Ijeen able to 
establish what_ the nature of the danda 
was, I find it still more impossible to hold 
that Param Sukh intended to cause death. 

If he did not so intend under the circum- 
stances he was certainly entitled to an 
acquittal. 

There is one further aspect affecting 
the necessity for the degree of injury that 
was in fact caused. At the moment two 
further constables ran up and there can he 
very little doubt indeed that but for the 
two blows that the Sub-Inspector received 
Param Sukli himself would have received 
injury. These considerations entirely to 
my mind justify us in refusing to allow 
this Government appeal. 

Two further matters may be dealt with 
very briefly. The learned Judge has held 
that the whole search which the Sub Inspec- 
tor proposed to hold was entirely illegal 
and he has apparently held this at least in 
part for tsvo reasons, (1) that there was no 
order in writing and (2; that there were 
no search witnesses. But his chief reason, 
as 1 gather, is that the Sub Inspector was 
not searching for anything that was 
alleged and believed by him to be 
stolen property. The idea underlying is 
that the Sub-Inspector was searching for 
something which had never been stolen at 
all though it had been falsely alleged by 
Bal Qovind to have been stolen. It is 

clear that the learned Sessions Judge over- 

igotfid the words ot s, 165 which do ngfe 
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authorise a Police Officer “to make a search 
only for what is stolen and believed to be 
stolen property luit permit a search for 
anything necessary for the purjioses of an 
investigation into any offence.” If the story 
which was told to him was true tlie two arti- 
cles for which he was searching were clearly 
necessary for the purposes of the investiga- 
tion, and he was fully justiried under s. 165 
m searciiing for them tiiough he should 
undoubtedly have taken the precaution of 
putting iiis reasons in writing as required 
by s. 105 and of taking two vvitnesses with 
him as required by s. 103. 

1 he last point to which I will refer was 
the action of the Government Pleader which 
IS leferred to by the learned Sessions 
Judge. The witness Musammat Gilli had 
been asked in Court to identify Ajodhya 
Prasad constable. She identified him and 
said that he was the constable who had 
gone with us to Parmeshur's house.” Lateria 
hei' evidence in cross examination she stated 
the sipahi also whom I have identified 
here to day, beat Param Sukh with a danda, 

I ^ram Sukh caught hold of the sipahi' s 
stick . A note made by the Court is as 
follows : “ at this stage the Government 
Pleader suggested in English notes (sic 
words) the witness perhaps means darofjaji 
by sipahi and then the witness was asked 
what she meant by sipahi and she replied 
that she meant darogaji. On being asked 
by the Court she stated that by the sipahi 
she did not mean the sipahi who had come 
in the Court It is as clear as it can pos- 
sibly be that the witness corrected her 
statement in consequence of the remark 
made by the Government Pleader in view 
of the fact that he used the words ''darogaji" 
and ^'sipahi". There cannot be the shadow 
of a doubt that she would be able to under- 
stand that she was supposed to have made 
some mistake; it is equally clear that in 
consequence of her so understanding she 
altered her statement. There can be no 
doubt whatever that the action of the 
Government Pleader was very wrong. It 
may have been due to mere carelessness or 
thoughtlessness. If it was due to care- 
lessness or thoughtlessness it was repre- 
hensible carelessness. If it was due to a 
deliberate intention to suggest something 
to the witness the proceeding-) would 
require to be characterised in very much 
stronger terms. A Government Pleader ia 
expected at the least to be more careful 
tbftQ tbiSi 
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For the reasons that I have given I would 
hold that the appeal by Goveniinent in 
this case must fail and I would dismiss it. 

AstiWOPtVi, J. — I concur in dismissing 
the appeal. The evidence in the case is 
conflicting and beyond a certain i)oint 
unreliable. It would not be safe to accept 
as pi’oved any facts more incriminating 

than the following: — 

The Sub-Inspector was searching the 
house of one Parmeshur for some property 
necessary for the proper investigation of 
a certain cognizable oflenee. 
entitled to do this under s. 105 of the 
Cr. P. C. He acted, however, illegally in 
not recording first in writing his belief 
that the search was necessary to discovei 
the particular articles. He also acted il- 
legally in not taking with him 1"^ seaicli 
witnesses. These illegalities, whatevei 
effect they might have in any otiier connec- 
tion would not, in my opinion, prevent 
it being held that the Sub-Inspector was 
acting in good faith under colour of his 
office within the meaning of s. 99 of the 
Indian Penal Code. Xo objection was rais- 
ed to the search being made on the ground 
of these illegalities. This search, theiefoie, 
initially gave no right of resistance to the 

Accused 

The Sub-Inspector had no sooner entered 
the house than he began to act illegally 
and otherwise than in good faith, i ai- 
meshur’s wife was in a courtyard, ine 
Sub-Inspector was entitled to tell her 
stand aside and to allow him to search 
the house. He went beyond this and 
caught hold of her clothes and detained 
her and threatened her with a gane. 
She cried out. The accused Param bukh 
ran to her assistance without having any 
weapon in his hand. An altercation ensued. 
Ultimately the Sub-Inspector and the com 
stable, Ajodhya Prasad, who was with him 
together beat Param Sukh, the former 
with a cane and the latter with a stick 
(danda). The accused snatched the suck 
from the constable and struck the " 
Inspector on the forehead fracturing nis 

shuU. , 

On these facts I hold that the accus 
had a right of self-defence against tins 
dual assault on his person. That rign 
under s. 101 extended to voluntarily caus- 
ing grievous hurt not to voluntarily cans- 
Ingdeath. Section 9^1 did not interfere wit i 
UiU right of self-defence inasmuch as the 

OouduQt of thQ Sub-Inspector at the time 


was not in good faith. The question then 
is whether the accused can be said to 
have voluntarily caused death, rnders.39, 
which defines “vuluntarily” in order to 
hold that he did so, we must hold that 
he intended to cause death or had reason 
to believe that he was likely to cause 
death. He can never have intended to cause 
death. There is no clear evidence as to 
the size or character of the stick. We 
cannot, therefore, assume that it was 
very heavy one. It might be suggested 
thal the accused had been so ])rovoked 
that he could not exercise his reasoning 
powers for the purpose of forming a be- 
lief whether the stick w'as likely to cause 
death or not. I hold that we are not entitl- 
ed under the present state of the law to 
take into consideration the possible fact 
of the reasoning power of the accused 
being in abeyance owing to severe provoca- 
tion. That may be the law one day but 
it is not the law at present. Even thus 
I am not convinced that tlie accused had 
reason to believe that his two blows on the 
forehead of the Sub Inspector were likely 
to cause death. He cannot, therefore, be said 
to have voluntarily caused death. The death 
was caused involuntarily during the lawful 
exercise of a right of self defence. 

For these reasons I agree in the view 
that the accused was rightly acquitted 
and dismiss the Government appeal. 

By the Court. — The order of the Court 
is that the appeal filed on behalf of the 
Government ' be dismissed, the accused 
Param Sukh, son of Dwarka, Brahman^ 
released forthwith and if he is on bail his 
bail-bonds be discharged. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Criminal App.»3al No. 373 of 1925. 

July 16, 1925. 

Present: — Mr. Justice Daniels. 

AMIR AHMAD and another — Accused 

— xVppbllants 
versus 

EMPEROR — Respondent. 

UrnisAct (XI of IS78),ss lU, ^O^Ulegal possession 
of arms, pj'osccution for -Bijnor District — Sanction of 
District .\Iagistrate, whether necessary. 

In tlis Bijnor District the sanction of the District 
Magistrate is not necessary for a prosecution under 8« IQ 

o\ the Arma Act. 


is 


Criminal appeal from an orJer of the 
Additional Sessions Judge, .Moradabad at 
Hijnor, dated the 28th March l!)2-3. 

M. S. M. Zfihiir AU, for the A])penant. 

The Governinetit Pleader, fortiie Crown. 

JU DGM n-N X .—Amir Ahmad a jtj^eals 
from his conviction under s, lit (/) of the 
Arms .iVct for j'ossession of caitiidges, 

and Nathu from his conviction under 5*120 
of the Arms Act on account of possession 
of a revolver after taking precautions to 
conceal the offence from a judjlic servant. 
The Rid)-Inspeclor at Xagiiia searched 
Amir Ahmad’s house in tiie hope of find- 
ing stolen lu-operty. 1 le found instead the 
accused Xathu iiiding in a grain- bin covei-ed 
by a coat. On his being dragged out, a 
revolver was found in the poeket ’ of 
his coat. In another portion of the house 
a number of cartridges were found and it 
is in respect of these latter that Amir 
Ahmad has been convicted. 

The facts of the case are quite clear, and 
on the facts there is no room for doubt as 
to the propriety of the convictions. Amir 
Ahmad's appeal has l>ecn strongly pressed 
on the ground that the whole trial is 
illegal on account of the District Magistrate’s 
sanction to the prosecution not having 
been first oVitained. The Magistrate first 
charged the accused under s. 11) (/), but 
subsequently altered the charge to one 
under s. 20 and committed the accused to 
Sessions At the Sessions trial it was found 
that the offence was really one under s, 1!) 
(/), and he was convicted accordingbv. 
The same objection was pressed in the 
Sessions Court, and it was assumed by the 
learned Sessions Judge that in the Bijnor 
District the sanction of the District Magis- 
trate is essential to a prosecution under 
s. 19 of the Arms Act. No discussion of 
the point is to be found in his judgment. 
By the terms of s. 29 of the Act the neces- 
sity for sanction depends on whether s. 32, 
cl. (2) of Act XXXI of 18G0 was in force 
in that district in the year 1878 when the 
Arms Act came into operation. Where 
the section just referred to was in force, 
sanction was only required in the case of 
offences committed within three months 
of the coming into force of the Indian Arms 
Act of 1878. Clause (2) of s. 32 of Act 
XXXI of 1860 was in force (1) in every 
Province, district or place which had been 
ordered to be disarmed, and (2) in every 
district, Province or place where an order 
for a general search for arms under Act 
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XXA III of 1857 had been issued and wa^ 


still in operation. 

^'I'he (Io\-einmcnt Gazette of the North- 
Western _ Provinces for the year 1858 con- 
tains a Not i ticat ion is.sued bv the Governor- 
General, No. _ 5336, dated' the 21st of 
I)ccpml>er extending the provi- 

sions_of ss. ], 2 and 5 of Act XXVllI 

of 1857 to the whole of the North-Western 

1 lovinces, and at the same time authoris- 
ing a general search and seizure of arms 
in those parts of the Provinces which lie 
to the norlli of the rivers Jumna and 

Ganges. The text of the Notification runs 
thus : — 

185^:-No. 5336. The 

lught rion’ble the Governor- General has 
been pleased to extend the provisions of 
ss. 1. 2 and 5 Act XXVIII. 1857. to the Nortli- 

\\ estern Provinces of the Bengal Presi- 
clencv. 

His Lordship having resolved on dis- 
arming sucli parts of those Ib'ovinccs as 
lie to the north of the rivers Jumna and 
Ganges, has further been pleased, under s. 24 
Act XXVlII J857. to authorize a general 
search and seizure of arms l>y the Magis- 
trate's and Collectors within the tractabove 
specified, llie Magistrate and t'ollector 
niay delegate the same authority to any 
cfiicer of his establishment, of rank not 
lower than a jamadar." 

1 have been unable to find any trace of this 
order having been rescinded between that 
date and the Anns Act having come into 
force. Indeed in para. 92 of the Arms Rules 
and Orders issued under the authority of 
the United Provinces Government in 1924 
it is stated that all parts of the United Pro- 
vinces except the portion of the Mirzapur 
District lying south of the Sen have been 
disarmed. It appears, therefore, that the 
learned Sessions Judge was wrong in taking 
it for granted that the sanction of the Dis- 
trict Magistrate to the prosecution was 
necessary. Ihe objection on the score of 
want of sanction, therefore, falls to the 
ground. It is impossible to assail the con- 
victions on the merits. 1, therefore, dismiss 
the appeals of both the appellants. 

Appeals dismissed. 
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ALiI^AHABAD HIGH COURT. 

Criminal Revision Xo. 381 of 1925. 

August 7, 1925. 

Pr<isent: — Mr. Justice Kanhaiya Lai, 
DAUD KHAN and another— Accused 

— Applicants 
versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of s. Misappropri- 

ating property of deceased person — Decree obtaiyicd 
against assets of deceased — Removal of property to 
cause loss to decree-holder — Offence. 

A suit was instituted against D as the legal repre- 
sentative of a deceased debtor in order to recover 
from him the deVu due by the deceased out of the 
assets left by tlie deceased wliich were in the hands 
of D. D pleaded that A was the heir of the deceased 
and that he himself had nothing to do witli the assets 
of the deceased. A decree wjis, however, passed against 
the assets of the deceased in the hands o£^ D- 
While the decree was outstanding D and his.sonN re- 
moved certain rafters from the roof of the house left by 

the deceased : . , ^ 

Held, that D and N having removed the rafters from 
the house of the deceased in older to obtain a wrong- 
ful gain to the prejudice of the decree-holder whose 
decree was still outstanding, tliey were guilty of an 
offence under s. 401 of the Penal Code. [p. 41), col. -.] 
Criminal revision from an order of the 
Sessions Jadge, Bulandshahr, dated the 4th 

June 1925. 

Mr. Nehal Chand, for the Applicants. 

The Assistant Government Advocate, for 

the Crown. 

JUDGMENT,— The accused Baud 
Khan and Sharf Uddin have been convicted 
of an. offence under s. 404 of the Indian 
Penal Code and sentenced to rigorous 
im prison in €nt for four months and a fine 
of Rs 100 each. It appears that one 
Musammat Aziman was indebted to Nanhu 
Khan and that when she died Nanhu Khan 
brought a suit against Baud Khan, alleg- 
ing that he was the successor of the 
deceased and claiming the money due by 
her from the assets left by her at the time 
of her death which were stated to be m 
his possession. The assets consisted of a 
houa© situated in the village Jagatpur. In 
that suit Baud Khan pleaded that Alaucl- 
din was the heir of Musammat Aziman 
and that he had been unnecessarily pleaded. 
It was ascertained on enquiry that Alaucl- 
dih was missing from about eight years 
and th9 suit was decreed against the assets 
of Musanma.t Aziman in the hands of Baud 

^Kaiihu Khan subsequently sold his decree 
tQ Mahbdob Khan 

Kbau aud his son Sharf Uddin had re- 

laovad some materials froiu the house 


DACD^KHAN V. EMPEROR. 49 

left by Musammat Aziman. On his com- 
idaint Baud Khan and Sharf Cddin have 
been convicted and the only question for 
consideration is whether section 414 of the 
Indian Penal Code is applicable to the 
case. 

Section 404 lays down that a person who 
dishonestly misappropriates or converts 
to his own use property, knowing that such 
property was in the possession of a deceas- 
ed person at the time of that person's 
decease and has not since been in the 
possession of any person legally entitled 
to such possession, shall be liable to punish- 
ment under that section. The property 
removed by the accused in this case con- 
sisted of the rafters used in the house 
left by ilfusa»imaf Aziman. They were im- 
moveable property so long as they were 
attached to the house but became move- 
able property when they were severed 
from the house; and as the two accused had 
on their own showing no title to the house 
and the house was not in the possession 
of any person legally entitled to its pos- 
session, s. 404 of the Indian Penal Code 
applies if after severing the rafters from 
the house, they dishonestly removed them 
and mis-appropriated or converted them to 
their own use. The word property is not 
defined anywhere in the Indian Penal 
Code; but the word moveable property is 
defined by s. 22 as intended to include 
corporeal property of every description 
except land and things attached to the 
earth or permanently fastened to anything 
which is attached to the earth. In their 
severed state the rafters were moveable 
property. The person entitled to the house 
was Alauddin Khan and failing him any 
other nearest heir of the deceased or the 
zemindar^ as the case may be. The ac- 
cused do not claim any title to the house. 
They removed the rafters in order to obtain 
a wrongful gain to the prejudice of the 
decree-holder whose decree was still out- 
standing. In other words they dishonestly 
misappropriated property which was in the 
possession of a deceased person at the time 
of her death and has not since been in the 
possession of any person legally entitled 
to it. 

Like B. 378 s, 4ti3 refers to moveable 
property. Section 404 and some of the other 
sections following it refer to property 
without any such qualifying description; 
and in each case the context must deter- 
mine whether the property there referred 
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property^moveable or immoveable. In Ram 

Shah \. Brindahan Chnndcr Putdar 
(1) Aorman. J., observed that where a per- 
son was entrusted with the dominion over 
property and wilfully omitted to pav re- 
venue. and caused the same to be sold 
at a revenue sale for the purpose of de 
fraudmg the mortgagee and jiurchased it 
nimself m the name of some other person 
he could be treated as having dishonestly 
misappropriated the same and converted 
It to his own use in violation of the leo-al 
contract which had been made affecting 
It In Queeyi- Empress v. Abdul Ahad (2) 
where a certain person who, pensonating a 
Court peon, proclaimed by beat of drum 
^at a tenant had been ordered by the 
Court, of which he personated himself to 
be the peon, to be ousted from a holdinn- 
It was held that s. 420 of the Indian 
l enal Code could have no application to 
the deliveiy of immoveable j)roperty or to 
the surrender of the cultivatory holding In 
Jugdown Sinha v. QueenEmpress{S) the word 
property referred to in s. 405 of the Indian 
Penal Penal Code w’as treated as ineanino- 
moveable property as in s. 403 and it w^as 
laid down that an offence of criminal breach 
of trust could not be committed in respect 
of immoveable property. In Reg. v.Gird- 
har Dharamdas (4) it w^as held that s. 404 
of tuQ Indiarii Penal Code did not flpply 
to immoveable property left by a deceased 
person.^ Section 404 contains no such ex- 
press limitation ; and criminal misappro- 
priation or conversion is easily possible 
of immoveable property where as in this 
c^e the materials have been severed from 
the building and removed. The appellants 
have been rightly convicted and there is 
no sufficient reason for interference in 
revision. As the materials w^ere not of 
very great value and there was no lawful 
claimant existing the sentence need not 
be stringent, dhe application is dismissed 
except in so^ far that the substantive 
sentence of rigorous imprisonment passed 
on each of the applicants will be reduced 
^ the period they have already undergone. 
The sentence of line will be maintained. 
The bail bonds will be cancelled. 

z. K. Application partly dismissed. 

(1) 5 W. R. 230. 

(2) A. W. N. (1882) 6. 

(3) 23. 372; 12 Ind. Dec. .{s, s.) 248. 

(4) 6 B. a O.R Or. 33. 
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MADRAS HIGH COURT. 

^Kf-ferked I'ni-AL No. 100 of 1024. 

CkiMi.NAL Apfe.^l No. 643 of 1924. 

January 20, 1025. 

P?r6rnf.*— Mr. Justice Devadoss and 
Mr. Justice Wallace. 

In re AYYAPERUMAL PILLAI— 
Accused — A ppELr..\N'T. 

Cnnnnol Procedure Codf (Act of ISOS) s. SSS— 

iSesfooris tna/- Statement made before Connnlttinr/ 
Mofjistrate, fjoriionsof, whether can he tram^ferred 

W here n Srs&jcns .Indpe wnnis to relv ujmn the state- 
meat made In- nutness la-fore tho Committing' AJa^ris- 
rate, the whole of it should he lilerl and it would then 
he oi en to tlie Court to eome to a conclusion after 
^xeiphing the evidence. It is irregular to mark only 
portions of the statement made before the Magistrate 
and to use such portions for the purpose of contradict- 
ing the statement made before the Judge hy the wit- 
ness. Ip. ol. col. 1.1 ^ 

Trial referred by the Court of Session of 
the Karnnad District at Madura for confirma- 
tion of the sentence of death passed upon 
the said prisoner in Case No. 29 of the 
Calendar for 1924 and appeal by the piisoner 
against tlie said sentence. 

Messrs. P. A. Govindavaghava Iyer and K. 
S. Ramabhadra Iyer, for the Appellant. 

The Public Prosecutor, for the Crown. 

JUDGMENT.— The appellant in this 

case has been convicted of the murder of 
his wife and has been sentenced to death by 
the Acting Sessions J udge of Karnnad. The 
prosecution case is that the accused called 
out his w’ife, who was sleeping in lier 
mother’s house, took her to his house about 
5 a. m. in the morning and murdered her. 
The evidence for the prosecution mainly 
consists of the evidence of the mother of the 
deceased, who says, she saw the accused 
standing in front of her house, calling out 
his wife; and there is also the evidence of 
P. . No. 12, who saw the accused going 
towards his house in the morning and of 
P. W. No. 13 of his going away from the 
house sometime after. Another witness 
seems to have heard the cry “Ayyo, Appa.” 

The witnesses have not adliered to the 
statements made by them under ss. 288 and 

D. The mother now states that 
she did not know, who it was that called 
her daughter though she has told that it 
was the accused who took her away, in her 
previous statement. It is unnecessary to 
discuss the evidence of the other witnesses, 
which is on a par with the evidence of the 
mother of the deceased. The learned Judge 
baa oigt filed the whole of the 
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taken under s. 288. He has marked only 
portions of the previous statements for the 
purpose of contradicting the statements 
made before him by the witnesses. The 
learned Judge has come to a lialting con- 
clusion that the previous statements must 
be true. If a Judge wanted to rely upon 
s. 288 the whole of statements should have 
been filed and it would then have been 0 ]>en 
to the Court to come to a conclusion after 
weighing the evidence. Suchacoursf was 
not adopted in this case. We are not at 
all satisfied that the evidence of the wit- 
nesses proves that the accused committed 
the crime. The learned Judge relies upon 
Ex. E as furnishing a motive. It is an anony- 
mous letter produced four or live days after 
the occurrence u ider suspicious circum- 
stances. But for that letter, there is no motive 
at all for the accused to murder his wife. 
PTx. E is not evidence of its contents 
and there is evidence that the accuse-l was 
in no way intluenced in his conduct towards 
his wife, and if we eliminate Ex. E, as the 
learned Judge rightly observes, tliere is no 
motive at all for the accused to murder his 
Avife, Avith whom he was living on affection- 
£Ltc t6rrns 

We, therefore, think that the evidence 
does not establish that the accused com- 
mitted the offence and we, therefore, allow 
the appeal. 

The next question is whether there should 
be a re-trial in the case. The trial we are 
constrained to say Avas not properly con- 
ducted before the lower Court. The learned 
Judge should have seen to the filing of the 
whole of the previous statements and not 
portions of them if he Avanted to rely upon 
them. This was not properly done. And 
the Judge does not say definitely, that he 
relied upon the earlier statements in pre- 
ference to the statements made in his 
Court, and we do not think that the evidence 
of these Avitnesses who have resiled from 
their earlier statements should be relied 
upon for supporting a case of this sort. AVe 
do not, however, in these circumstances 
think that there should be a re-trial and Ave 
accordingly set aside the conviction and 
direct the accused to be set at liberty. 

V. K. V. Appeal allowed. 


ALLAHABAD HIGH COURT. 

Criminal Kkvision No. 158 of r.)25. 

dune 2, 1925. 

Present: — Mr. Justice Boys and .Air. 

Justice Banei-ji. 

KAMLAPATl BEN'III and OTiiKiiS— 

ACi’USiiD — A Pl'I.Ic ANTS 

rersits 

I M P I R O R — O F FO S I T R P -A RT A' . 
r. P. I\uiclia!/at'i .Iff {\'l of /.'R-’Di, .s-.v. 


/— 


Critniiml Proci'dnrc Codi .let of ISUS), .-i. — 

Order p<i.<sc<l hi/ Collector under s. 7 1 -l-ieri^ion, 
whether com/wtent Pnnfhaynt, ichethcr CoinT- 
Practice — Siiperiof and oi/erior Coin-t hariiiii jui'indic- 
tioii to eutertuin u pplication Procedure. 

Wlifivan inferior ( \)Uit has juri.i,(Jictioii ti) onter- 
l!^in on aii]ilicHtion, llie aj»i)lifati.)n imisl he made fo 
that (’ourt lirst and its order ohiaiiicd ila-reon before 
a supoiior (’ourt is asked to e.Ncrei.se sueh jurisdiction 
in the matter as it may think lit. i p, 52. Cdl. 1, | 

village jmiichiniat const it uted ami hold undiu’ fho 
I'. I*. I’am hayats .Act of IhL'O is a '‘('ourt ’ and when it. 
is ilealitijr with a case in rouaid to an “olToncc. ' it is a 
Criminal Court. | j). 52, col. 2 J 

TIu‘i\“ is H" ju'ovision in the (' P. I’am-hayats Act 
doclai iuK • hat tlic C'olleclor s ordi-r made under .s. 71 
of llie Act in ciimiiial procc('din.!j;s sluadd he linal. 

Semhlc. I'hc Hi^h Court lias j uri.sdici ion to intor- 
fero in revision wit h an (<rder jiassed !'>• the ColU^ctor 
under s. 71 <»f the V. I'. I’anehayats Act in a criminal 
procoedinj<. 

Criminal revision from an order of the 
Panchayat held at Patti, Talladesh, Pergana 
Sor, District Almorah, dated the 10th De- 
cember 1924. 

Mr. S. C. Das, for the Applicants. 

The Assistant Uovernment Advocate, for 
the CroAvn. 


JUDGMENT. -In this case on the 
10th of December 1924 a panchayat held 
under the V. P. Act (VI of 1920) convicted 
Kamlapati Panlh, Paikhotam Panth and 
Sheo Datt Panlh under s. 323 of the Indian 
Penal Code and sentenced them to t)ay fines 
of Rs. 7, Rs. 5 and Rs. 5 respectively. The 
order of the panchayat refers to the state- 
ments of the complainant and Iavo of his 
witnesses, and briefi}' to three Avitnesses 
produced on behalf of the accused. The 
order does not state Avhether the Avitnesses 
of the complainant or the Avitnesses of the 
accused are on their merits believed or dis- 
believed, Vmt it continues “on i)rivate 
enquiry, it appears that the accused used 
abusive language (against the complainant) 
and slapped him”. 

The next step Avas an application made 
by the accused to the Deputy Commissioner, 
Almorah under s. 71 of the Local Act (VI 
of 1920). The principal objection set ou^ 
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m that petition to the order of the pan- 
chayat is to be found in para. 3 of the 
petition where it is alleged that “it appears 
ttial the panckes made certain enquiries 
behind the hack of the petitioners and with- 
out any information to them, upon which 

J A • Tliis appears 

to be a fair statement of the order of the 

Vanchayat. That petition had been duly 

stamped apparently on the '2nd of March 

171 .'? Court on the 

17th of March 1925 with the revisional 
application with which we at present have 
to deal Ue are informed by Counsel for 
the applicants that the petition was pre- 
sented to the Deputy Commissioner (Collect- 
orj of Almorah but was returned to the 
applicants with a verbal intimation that 
they should go to the High Court. This 
instruction to Counsel who has further com- 
municated it to us is not supported by 
aftdavit but we have no reason to doubt 
the accuracy of the instruction given to 
Counsel in view of the presence of the pe- 
tition Itself and its appearance. At the first 
hearing of this application on which Mr. 
DaM, Counsel for the applicant, was unable 
to be present we had to consider for =ome 
time the intricate question as to whether 
a village panchayat under s. 6 of 1920 was 
a Court and whether, if so, this Court 

had any power to interfere with its deci- 
sions. 

We had not at that time before us the 
pstory of the petition to the Collector 
to which we have referred. 

It appears clear to us that our present 
order must be guided by the general prin- 
ciple that where a lower Court has juris- 
diction, an application must be made to 
that lower Court first and its order obtained 
thereon before the superior Court is asked 
to exercise such jurisdiction as it may 
think fit. In this case we have no informa- 
tion before us as to why the Collector re- 
fused to pass any orders on the petition and 
why he returned it to the applicants if he 
did so, with instructions to apply to the 
High Court. We must, therefore, order 
the applicants to make their application 
again to the Collector accompanied by a 
copy of this order and invite the Collec- 
tor to deal with it under s. 71 of Act VI of 
1920. That is sufficient for the disposal of 
this application. 

But as we have had to consider at some 
length the question of the jurisdiction of 

this Court we think that we ehould make 
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some observations in regard thereto though 
Ave are not unaware that those observations 
AA’ill be in the nature of obiter dicta. We 
should have little hesitation in coming 
to the ojdnion that a village panchayat 
constituted and held under Local Act (VI 
of 1920) is a “Court” and when it is deal- 
ing with a case in regard to an “offence” 
that it is a Criminal Court. The question 
whether this Court has any jurisdiction fo 
interfere with its orders is one of very much 
greater difficulty. It is clear from s 71 
that “jurisdiction” to deal with the orders 
of a village panchayat is primarily given 
to the Collector. The only other section 
which throws any light on the matter at 
all appears to be s. 53. That declares that 
there shall be no appeal from any decree 
or order passed by a panchayat in any suit 
under this Act, and except as provided in 
ss. 49 and 71 no Court or authority shall 

have power to revise any such decree or 
order.” 

Where they occur for the second time of 
course the words “any decree or order" refer 
back to those words where they occur for 
the first time and the words “any decree 
or order” ivhere they occur for the first 
time are clearly limited by the words “in 
any suit". The word “suit” is declared by 
s. 2 sub-s. 9, to mean “a civil suit”. Sec- 
tion 53 is, therefore, clearly confined to 
civil proceedings. We can find no provi- 
sion in the Act declaring that the Collector's 
order under s. 71 in “cases”, i. e., criminal 
proceedings should be final. This is a 
matter for the consideration of the Legis- 
lature. The question is almost certain to 
recur. 

For the reasons we have given above we 
order the petition of the applicants which 
IS on the file now dated the 2nd of March 
1925 to be returned to them for represen- 
tation to the Collector who in view of what 
we have said above will no doubt deal with 
It according to laAv under the powers vested 
m him under s. 71. 


2. K. 


Order accordingly^. 
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native to send the case back to the Magis- 
OUDH JUDICIAL COMMIS- trate in order that he may make an order 
SIGNER’S COURT. accordins: to law. 1 prefer the latter course. 


Criminal RErEKEscE Xo. 35 of 1923. 

September 8, 1925. 

Present : — Mr. Simpson, A J. C. 

EMPEROR — PhOSECUTOR 

V € VS U S 

CHET KHAX and others— 

Opposite Parties. 

Criminal Procedure Code (.icf V of 1S9S), s. 1J*S — 
Costa of proceedings — Person, not party, whether can 
he made liable. 

Under s. 148. Cr. P. C.. a Magistrate lias no power 
to saddle a person with costs who is not party to the 
proceedings. 

Reference made by the Sessions Judge, 
Hardoi, dated the lOtli July 1925. 

Mr. Iqbal Narain, for the Applicant. 
Messrs. S. M. Ilaq and Tirjugi Nath, for 
the Opposite Parlies. 

ORDER,— This case has been sent up 
by the learned Sessions Judge of Hardoi on 
revision. The case was one under ^s. 145, 
and the parties were on one side, Kunjan 
Lai, tenant-in chief, and with hini Hulas as 
sub-tenant, and on the other side Chet 
Khan and others, who claimed the right to 
bury in the land in suit. The learned 
Magistrate came to the conclusion that the 
action of Kunjan Lai and Hulars was not 
bona fide, and was done under the instiga- 
tion of their zemindar Pandit Jugal Kislior. 
Accordingly he made an order under s. 148 
directing'" that the costs of the Musalmans, 
which it appears amounted to Rs. 100, were 
to be paid, as regards three-fourths, by 
Pandit Jugal Kishor and as regards one- 
Xourth by Kunjan Lai. Pandit Jugal 
Kishor applied to the learned Sessions 
Judge in revision, and he accepted the ap- 
plication, and has sent the case up to this 
(3ourt with a re commendation, that the 
order, so far as it relates to Jugal Kishor, 
should be quashed. I accept the reference 
and quash the order. The terms of s. 148 
are perfectly clear. A Magistrate can direct 
that the costs of any party may be paid by 
any other party to the proceedings whether 
in whole or in part, but there his juris- 
diction ends. He has no power to wander 
about the country, as the Magistrate has 
done in this case, and saddle persons whom 
he meets in the village with costs of a pro- 
ceeding under s. 145. 

The question then arises what order this 
Court ought to pass. On behalf of the Mus- 
salmana I am asked to saddle Kunjan l^al 
with the whole of theil* costs or, in the alter- 


An order under s. 148 is a discretionary 
order, and it is better that the discretion 
should be exercised by the Court of Trial, and 
not by this Court, on incomplete materials, 
in revision. On behalf of Kunjan Lai, I am 
asked merely to quash the order against 
Jugal Kishor, and to leave intact the order 
that Kunjan Lai is to pay a fourth i^art of 
the costs. Ido not think that this would 
be a proper order. It is impossible to say 
how the Magistrate would have apportioned 
the costs if he had realized that he had no 
legal power to saddle Pandit Jugal Kishor 
with them. Therefore, 1 quasli the whole 
of the order, both as regards Pandit Jugal 
Kishor and as regards Kunjan Lai, and I 
direct that the record be returned to the 
Magistrate, through the learned District 
Judge, in order that he may make any 
order with regard to costs that shall be in 
accordance with the law. 

Record returned. 


ALLAHABAD HIGH COURT. 

Criminal Miscellaneous Appeal Xo. 143 

OF 1925. 

July 23. 1925. 

Present: — Mr. Justice Ashworth. 

EMPEROR — Prosecutou 

versus 

BHIMA— Opponent. 

Criminal Procedure Code {Act U of 1S98), s$. 280, 
jgl (gj — Penal Code {Act XLV of 16G0), s. ^12 — Pos- 
sesaion of stolen property^ Place of trial -J urisdiction 

of Courts. . , , 

The offence of being m possession of stolen property 
may be enquired into and tried either in the district 
in which tlie property was stolen or in the district 
in which it was found to be dishonestly possessed. 

Reference made by the District Magis- 
trate, Muttra. „ 

JUDGMENT.— This is a Reference by 

the District Magistrate of Muttra asking for 
the transfer of a certain case on the ground 
that no Court within his district has juris- 
diction to try the same. The accused per- 
son is being tried for retention in Aligarh 
of a bullock stolen in Muttra and the Magis- 
trate is of opinion that the provisions of 
a. 181 (3) of the Cr. P. C., as amended by 
s. 42 of the Cr. P. G., (Amendment) Act, 
1923 exclude the jurisdiction of the Muttra 
Court. 
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The Magistrate has ^vronglj- construed 
the provision referred to. Section ISl (3) 
of the Cr. P. C., as amended means that the 
offence of being in possession of stolen pro- 
perty may be inquired into either in the 
district where it was stolen or where it 
was found to be dishonestly possessed. This 
indeed is expressly stated in Illustration (6) 
to s. 18U. It must be conceded that the 
language of s. 181 (3) as amended is open to 
objection. The context reciuires that the 
■words “such offence" in that section should 
mean the offence of theft whereas gramma- 
tically they should mean any offence of 
possession. 

For the above reasons let the record be 
returned to the Magistrate with direction 
that the case be allowed to proceed. 

2. K. Record returned. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT- 

Crimixal Revision' No. 43 of 1925. 

May 21. 1925. 

Present: — Mr. Findlay, J. C. 

Musammat YAMUNABAi — A pplicant 

versus 

EMPEROR — Opposite Party 

Criviiaal Procetlurc Gof/e (Act V i}f ISifS). fi. /.iJ, 
proce4ding unler -Rccciier, appointment of- Ilc- 
muney’ation of Re ■eirer, rale of. 

Thp rate of romuneration Hxed for Urceivers under 
the 0. R C. does not necessarily provide the limit of 
the rate of remuneration to be lixed for a Keceiver 
appointed in a proceedins; under s. 145 of the Cr. 
P. 0. The total amount of tlie Receiver's remunera- 
tion, however, should not in any case exceed the 
amount of the net income realized by the Receiver. 

Application for revision of an order of 
the Sub-Divisional Magistrate, Ramlek, 
dated the lllh February 1925. 

Mr. V. N. Herleker, for the Applicant. 

Mr. M. R. Bobde, for the Receiver. 

ORDER. — This is an application for 
revision of an order of the Sub-Divisional 
Magistrate, Ramtek, dated the 11th of Febru- 
ary 1925, under which an amount of Rs. 2,075 
was ordered to be paid as costs in connection 
with the appointment of a Receiver and 
other matters in a proceeding under s 145 
of the Cr. P. C. Of this amount the present 
applicant was ordered to bear three-quarters 
and the non-applicant Jamunabai one- 
fourth. 

The facts of the case are sufficiently clear 
from the order of the Sub-Divisional Magis- 
trate. In the first place it has been urged that 
the orderof 13th February 1924atlaching the 
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fields and appointing a Receiver was ultra 
vires and reference is made to the decision 
of Wadegaonkar Assistant Judicial Com- 
missioner, in Dashrath v. Tarachand (1) 
in this connection. It seems to me 
however, that it is impossible for one noAv 
to go into this matter. The order dated the 
13th February 1924 must be assumed for 
the purposes of the present application, 
to have been a good order, no application 
for revision thereof having previously been 
made. 

1 am, therefore, now only concerned witli 
whether the amount of costs and remuner- 
ation fixed by the Sub-Divisional Magistrate 
was proper and reasonable in the circum- 
stances of the case. 1 fully appreciate the 
reasons which led the Suh-Divisional Magis- 
trate to award ^Ir. Doke remuneration at the 
rateallowed and I also concur in the view that 
the remuneration fixed for Receivers under 
the C P. C. need not necessarily be the 
limit of the remuneration to be fixed in a 
case like the present. It is also true that 
it was practically essential to have a person 
of standing like Mr. Doke appointed as a 
Receiver, who would be capable of dealing 
with a difficult position which had arisen 
between the parties, a position which would 
appear to have been much aggravated by 
the conduct of the present applicant and 
her followers. At the same time the fact 
remains that the total income received from 
the estate only amounted to Rs. 614 and the 
order in question fixes a remuneration so 
far above this amount that it virtually 
amounts to a fine upon the applicant and 
the non applicant. From the moral points 
of view there mightbe every justification 
for the order of the Magistrate, but I am 
unaware of any legal basis for remunera- 
tion being allowed so far in excess of the 
actual income from the property. The 
regrettable point in this case, of course, is 
that the remuneration should not have been 
fixed before hand and the difficulty in the 
case has largely arisen from the omission 
to do so. There are no exact criteria 
available in the circumstances, on which a 
reasonable late of remuneration can be 
fixed but in all the circumstances the total 
amount of the remuneration should certain- 
ly, on every standard of equity and justice, 
be not more than the net income realized 
by the Receiver. Under these conditions I 
think a fair amount will be to allow 

(1) 89 Ind. Gas. 514; 8 N. L. J. 69; (1925) A. 1. R. 
(N.) 297. 
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Tls.500 in alias the remuneration of the 
Receiver, 

The only point Avhich remains is how this 
amount should be distributed between the 
applicant and non-applicant. It has been 
strenuously urged in this connection that 
there should have been no discrimination 
between Yamunabai and Jamunabai as 
regards their liability to pay their quota 
of the Receiver’s remuneration but I am 
satisfied from the Magistrate s order, as 
as from the explanation dated the 9th of 
April 1925 submitted by him that the 
present applicant is far more to blame for 
the unfortunately long drawn out proceed- 
ings than the non-applicant and it is per- 
fectly clear that the conduct of the appli- 
cant and her followers has been lawless 
and high handed in the extreme. I accord- 
ingly order the applicant Yamunabai to 
bear three-ciuarters of the Receiver’s total 
remuneration and the non-applicant Jam- 
unabai to bear the remaining quarter. The 
Sub-Divisional Magistrate now will have 
to pass further orders clearing up the posi- 
tion as between the Receiver and Yamuna- 
bai in respect of sums specified in the order 
of the 11th February 1925. 

rj K- Order accordinglij. 
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Petition, under s. oClA of the Cr. P. 0., 
for restoration of the Case No. 788 of 1921, 
dismissed in default on the 12th December 
1921, by Mr. Justice LeRossignol. 

Dewan Ram Lai, for Mr. Dev Raj 
Saivhney, for the Petitioner, 

Lala ^Ioti Sugar, R. B., and Lala Anant 
Ram Khosla, for the Respondent. 

ORDER. — On the 4th August 1921, 
the Sessions Judge, Montgomery, directed 
under a. 195, Cr. P. C., that a complaint 
under s. 211, Cr. P. C., should be filed in the 
Court of the District Magistrate, Montgo- 
mery, against Nas;ar Muhammad Khan. 
An appeal from this order was filed in 
this Court and it was summarily dismiss- 
ed on the 12th December 1924, by a 
learned Judge of this Court, neither the 
appellant nor his Counsel being present. 
On the 3rd January 1925 the appellant 
put in an application stating that his appeal 
had been dismissed because of the non-ap- 
pearance of the appellant and his Counsel, 
that his Counsel had been misinformed 
about the date of the hearing and that the 
appeal should, therefore, be heard and 
decided on the merits as no judgment on 
the merits was given by the Hon’ble 
learned Judge in Chambers. The applica- 
tion purported to be under s. 561 A, Cr. P. 
C. The question to be decided is whether 


LAHORE HIGH COURT. 

Criminal Petition No. 22 of 1J24. 

May 9, 1925. 

Present;— Mr. Justice Addison. 
NAZAR MUHAMMAD KHAN— Accused- 

Petitioner 


rersws 

Baha KARA SINGH BEDI— Complainant 

— Respondent. 

Criminal Procedure Code (Act \ of ISOS), s$. S69, 
loj q^]A — Appeal, dismissal of , in absence of appel- 

lant-Dismissal, whether can be set aside- Review, 


An Appeal can be rejected under s. .121 of the Cr 

P 0. without any formality. No judgment need be 

recorded in such a case and no reason of any desenp- 

tinn need Vjc given, [p- 55, col. 2.1 # 

Where an appeal is dismissed in the absence of the 

anneS and his Pleader after giving them a 
reasonable opportunity of being heard in support of 
the appeal, the dismissal must be taken to be under 
fl 42lof the Cr.P. C., and is not open to review. 


dictum.— Section 561 A of the Or. P. C. 
■which is of ft very general nature does not ern- 
power the High Court to review Us judgment, [ibid.] 


the appeal can now be heard. 

The appeal was obviously dismissed under 
the provisions ofs. 421, Cr.P.Ch, in the absence 
of the appellant and his Pleader who had 
a reasonable opportunity of being heard in 
support of the appeal. This must be taken 
to be the case as no affidavit has been filed. 
It is true that the order of the learned 
Judge of this Court does not state that he 
saw no sufficient ground for interfering 
but, in my opinion, it must be assumed 
that this was omitted inadvertently or 
because it was considered unnecessary to 
note everything in a summary order. An 
appeal can be rejected under s. 421, Cr. P. 
C., without any formality. There need be 
no recorded judgment or reason of any 
description. 1 have not the slightest doubt 
that this was why a full order was not 
recorded to the effect that there were no 
grounds for interference. For this reason 
alone this applicstion must be rejected. 

1 am also of opinion that s. 5G1A, Cr. 
P. C., which is of a very general natuie, has 
no application to the question now under 
consideration. The section applicable is 

6, 369, Cr, P, 0„ which is to the elTeet 
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that no Court shall alt^r or review its 
judgment after it has been signed, save 
as otherwise provided by the Cr. P C 
etc. It has not even been argued that 
there is any special provision apart from 
s. Or. P C., which deals with this 

subject. The Division Bench ruling of the 
Bombay High Court. Queen Empress v 
Bkimappa (1) is in point. A Sessions Judge 
dismissed an appeal without going into the 
merits on the ground that it was barred 
by limitation, he subsequently admitted 
the appeal and acquitted the appellant. The 
Bombay High Court held that the fii-st order 
was under s. 421, Cr. P. C., though it was 
not upon the merits and was not open to 
review by the Sessions Judge. I, therefore, 
hold that the matter cannot be re-opened 
on this ground also, although it is not 

necessary for me to go into this question on 
my first finding. 

There is no question of hardship in the 
present case, as all that has been ordered 
is that a complaint under s. 211, Indian 
Penal Code, shall be filed against the 
petitioner. The result is that this applica- 
tion is rejected. 

Applicatio7i rejected. 

(1} 19 B. 732; 10 Ind. Dec. (x. s.) 490. 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 337 of 1925 

July 24, 1925. 

Presenl.-— M f. Justice Ashworth. 

SHAM SUNDER LAL — Accused 

— Applicaxt 

V'^VSXLS 

EMPEROR — Opposite Party. 

S2~Evidtnc^ Act (I 
of J67i), n. lilt, Jllvs. (c)~Toll imposed by District 
Magxstrate for entry into certain grounds— 
Accused refusing to pay toll— Order by Police cons- 
table to pay toll or to turn back, disobedience of— Offence 
— Legality of toll — Presumption. 

There is a presumption in favour of any order of 
an othcial being legal until the contrary is proved. Ip 
57% col. 1,] 

Ah order issued under s. 31 of the Police Act may 
bb iki o'TAl order by a Police constable issued during 
the ct^lrol of the public at any place of public resort 
[ibid.] 

A District Magistrate had issued orders for the 
levying of a certain amount of toll on animals and 
catriAgeA songiit to be admitted into a certain mela 
ground. Accused who wanted to drive into the niela 
ground In a bullock tbUga was asked to pay toll in 
respect of it but he refused to do so. The Police 
cbhstable oh duty ordered the accused to pay the toll 


or to go back and (he accused having disobeved the 

orr er ivas prosecuted and convicted under s. 32 of the 
Police Act : 

Held, that irrespective of the fact whether the toll 
had been imposed l>y the District Magistrate with or 
without jurisdiction, the Police constable was entitled 
to assume that the toll collectt)r was acting right- 
fully m <‘aiTymg out the orders of tlie District Magis- 
trate, and the order to the accused to ijav the toll 
or turn back was a lawful order given by the con- 
stable under s. 31 of the Police Act and the con- 
viction of the aceu.sed for an olTence under s. .32 of 
fho Act was. therefore, perfectly legal, [p. 57, col. 2.] 

Lnminal revision from an order of the 
Additional Sessions Judge, Moradabad, 
dated the 11th February 1925. 

Mr. A'umuda Prasad, for the Applicant. 

The Government Advocate, for the Crown 


JUDGMENT,— The applicant Sham 
Sunder Lai has been convicted by a Magis- 
trate of the First Class ofan offence under s 
32 of the Police Act V of ISbl and sentenced 
to a fine of Rs. 200. An application in 
revision was made to the Sessions Judge 
and has been rejected. The applicant comes 
up before this Court in further revision. 

The facts of the case are briefly as fol- 
lows. There is a mela held every year at a 
village called Daranager 7 miles from 

Bijnor. Last year this me?a was held from 

the 8th of November. The District Magis- 
trate issued orders to the Police that a 
certain schedule of tolls for the admission 
of animals and carriages into the 77 ie/a 
ground had been fixed. Various toll gates 
were set up for the collection of these tolls 
and at the gate in question in this case a 
District Board school master was put to 
receive the tolls. The applicant when asked 
by this official to pay the toll for the bul- 
lock tonga in which he was seated refused 
to pay it and entered into argument with 
the toll collector. The Police constable on 
duty ordered the applicant to pay the tax or 
go back, an order which was disobeyed by 
the applicant, who remained arguing and, 
it is said, forced his way into the mela 
grounds. He was accordingly arrested and 
taken to a Deputy Magistrate on duty at the 
fair. The contention of the applicant is 
that the District Magistrate had no power 
to impose the toll required from him and that 
consequently the constable on duty had no 
right to direct the applicant either to pay 
the toll or go back. 

Section 31 of the Police Act prescribed 
that “it is the duty of the Police to keep 
order at places of public resort and to pre- 
vent obstructions on the occasions of assem- 
• . in Any case when any 
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road, street, thoroughfare, ghat or landing 
place may he thronged or may be liable to 
be obstructed.” Section 32 makes a person 
liable to conviction for opposing or not 
obeying an order issued under s. 31. It is 
clear that an order issued under s. 31 may 
be an oral order by a Police constable issued 
during the control of the public at any 
place of public resort. The only question, 
therefore, that arises in this case is ^vhether 
the constable was entitled to direct the 
applicant to pay the toll or to turn back. It is 
contended on behalf of the applicant that 
the constable was not entitled to do this be- 
cause it has not been proved that the 
Magistrate was entitled to impose the 
toll. On the other hand there is a presump- 
tion in favour of any order of an 
official being legal until the contrary 
is proved. In this case it has not been 
shown that the road was a public thorough- 
fare. The probability is that the road on 
which the toll barrier was set up was a 
temporary road made on the zamindar's 
land for the passage of visitors to the mela. 
The applicant failed to prove that he had a 
right, by any dedication of the surface of 
the road to the public, to use this road. It 
cannot be denied that if this read is the 
property of the zamindars they could make 
the granting of a licence to use any portion 
of it or to enter on to their lands, conditional 
on the payment of a toll. It is possible 
that the collector may have been granted 
actually or impliedly the right to collect 
such a loll. It is common ground that tolls 
had been collected for many years, a fact 
■which would justify an inference of a grant 
to collect the tolls. It is, therefore, possible 
that the District Magistrate had a right to 
collect the toll and as a presumption must 
be made that anj' action taken by him was 
lawful and this presumption has not been 
met, it must be held for the purposes of this 
case that the imposition of the toll by the 
Magistrate was lawful. From this point of 
view it is clear that the Police constable was 
in order in telling the applicant to pay the 
toll or turn back. He could not direct the toll 
collector to give way and let the applicant 
proceed on his way if the toll collector was 
acting lawfully. 

Even, however, if it could be proved that 
the District Magistrate had no authority to 
impose the toll, it does not follow that the 
order of the Police constable on duty was 
not a legal order under s. 31 of the Police 
A^t. This constable was given power to 
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prevent obstruction at this place of public 
resort. The situation was that Ihe appli- 
cant was being prevented entiy by the tax 
collector or at least that his entry was being 
fonnally objected to. The Police constable 
was bound eithertotell the toll collector to 
make way or to issue the order that lie did 
to the applicant. The Police constable was 
entitled to assume that the toll collfctcr 
being there carrying out the orders of the 
District Magisliate was acting rightfully. It 
was not for him to go into the merits of" the 
question. The order to the applicant to pay 
the toll or turn back was obviously in the 
circumstances a more correct order than an 
order to the tax collector to allow the ap- 
plicant to proceed. 

For the above reasons I am of the opinion 
that the order given by the constable on 
duty under s. 31 was a lawful order and that 
the" opposing or disobedience of that order 
by the applicant made the applicant liable 
to conviction under s. 32 of the Police 
Act. 

It has been urged in this case, and in Ilie 
other cases covered by the revisional order 
of the Sessions Judge, that the sentences are 
excessive. There are nine such cases. In 
eight of them the sentence has been the 
maximum fine of Ks. 200. It is clear that 
the action of the applicants in protesting at 
the toll barrier against their being stopped 
was deliberately taken in order to call in 
question the legality of the District Magis^ 
trate in imposing the toll. The applicant 
in the present case is the son of the Chair- 
man of the District Board and in the course 
of argument of this case it has been made 
clear that there was a definite parly of ihe 
District Board in opposition to the Magis- 
trate in the matter of imposing this toll. 
The Magistrate has pointed out rightly that 
it was not a fit place or opportunity for the 
accused to make a protest against the im- 
position of the toll. Such a protest and the 
consequent disturbance in the middle of a 

public meta might have had dangerous 
results to the public. I see no reason in 
reducing the sentence. This application is, 
therefore, rejected. This same order will 
apply to the oiher eight cases in revision 
as all these cases have been argued by one 
Counsel and no point of difference has "been 
made between them. 

z. K. ^PP^'ication rejected. 
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FEnn^E V, EAIPEROP. 


LAHORE HIGH COURT. 

Criminal Appeai. Xo. 12 op 1925. 

April 6, 1925. 

Present - — Justic* Sir Henry Scott-Smith, 
Kt , and Mr. Justine Ffordc. 

FEROZE — A(('csed— Appellant 

v€ y^sus 

EMPERO K — Respon DF,\T. 

Penal Code (Act XLV of ISOOj, a. Pxccp. JV, 
— Death caused hij Idnus jcith knife ■ Injuries 
cui/se<l to aci used person — Dxplannt ioii, nltsence (•(- 
Sudden iifj/it - Presumptio}i -<>fren>'- . 

Apciisp( 1 inllicted injuri .son liip person <>f tlie 
deceased with a clasp knife, one of then\ in tlje 
abdomen whicli proved fatal. The accused himself 
received numerous injuries, some of them on the head, 
in respect of which no e.Kplanation was given in tlie 
evidence for the prosecution. Tho accused hafl no 
motive for the deliberate murder of the deceased as 
it was n -it proved that he had any real grudge against 
him. It was found that the deceased at the time of 
the attack uiion him was armed willi a stick; 

Held, lit that \inder the circumstances it must be 
presumed that there was a sudden and unpremedi- 
tated tight between the accused and the deceased, but 
that the accused had c.KCeeded his right of private 
defence in giving the deceased several injuries, one 
of them on a vei*y vital part of the body; [n 59 
col. 1.] 

(2) that the act of the accused fell within the 
provisions of the 4th IC.Kception to s. 300 of the Penal 
Code and that lie was. therefore, guilty of an ofience 
under s 304-1 of the Code. [p. 59, cols.' J & 2.] 

Criminal appeal from an order of the 
Sessions Judge, Lahore, dated the 4th De- 
cember 1924. 

Lala Rem Lot Anan<Iy for the Appel- 
lant. 

Mr. C. H. Carden Noad^ Assistant Legal 
Remembrancer, for the Respondent. 

JUDGMENT.-! •''eroze appeals from 
the order of the Sessions Judge of Lahore 
convicting him of the murder of Kala 
which took place on the 13th May, 1924, and 
sentencing him to death. The case is also 
before us under s. 374, Cr. P. C., for confir- 
mation of the sentence. 

The evidence shows that Feroze had been 
annoying the wife of Bakhshi (P. W. No. 6) 
who is the brother of Kala deceased but 
it is not proved that there had been a 
criminal intimacy between the pair. The 
evidence is rather to the effect that the 
appellant used to annoy the woman by 
making overtures to her in public. Bakhshi 
Pbiected to his coming into the mohalla 
where he lived and it is proved that on the 
morning of the 13lh May, he and the appel- 
lant had a quarrel and struggled together 
but were separated without any great 

harm being done. The witnesses admitted 


91 1. C. 1925] 

that Kala deceased was not present on that 
occasion. On the evening of the 13th May, 
Dina and Kala were walking along the 
Chetterji Road, Lahore, and according to 
Dina he stopped to ease Jiimself whilst 
Kala walked on. He heard a noise and on 
looking up saw the deceased being assault- 
ed by a man whilst two other men were run- 
ning away. He lan up to the assistance of 
Kala and found that it was the appellant 
who was attacking him and Kala cried 
Out, “Fauja has struck me witli a knife in 
the stomach". The appellant stabbed the 
witness also on the hand with a knife and 
then ran away. Whilst Dina was attending 
to the wounded man Bakhshi ( P. W. No.6) 
and Mool Chand (P. W. No. 7) ran up from 
the other direction and pursued Feroze 
whom they caugiit in a compound close 
bj’. It is admitt*^d that Bakhslii picked 
up a small stick and struck the appellant 
one blow with it on the head. The stick 
broke so he was unable to strike any fur- 
ther blows. 

A report was made at the Police Station 
and later on in the evening the appellant 
with the aid of a lantern found a clasp 
knife under a tree in the compound where 
he had been arrested. This has been pro- 
duced as the weapon with which Kala was 
wounded. 

In our opinion there can be no doubt 
that the appellant was the man who gave 
Kala injuries which resulted in his death 
and indeed his Counsel has not before us 
contested this point. It is also clear that 
he was arrested immediately after the 
occurrence by Bakhshi and Mool Chand. 
The only difficult points in the case are how 
the occurrence took place and what offence 
has been committed. The medical evidence 
shows that the deceased had four injuries. 
The only really serious one was an incised 
penetrating wound in the abdomen 1 h" to the 
left of the navel which was IF' long xV 
broad and several coils of the” intestines 
were protruding from the wound. The 
medical witness did not say that the intes- 
tines themselves had been injured. There 
was also an incised wound 1" x y' xF'on 
the left side of the chest and two small 
incised wounds on the front of the left 
shoulder and on the left upper arm respec- 
tively all the injuries were simple with 
the exception of the one in the abdomen. 
The medical evidence shows further that 
the appellant had 12 injuries on his person. 
One was a eontused^wound 1" x F" x on 
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the front of the head The second was a 
contused wound ]" x I " ^ above the left 
ej^e-brow. The third was a contusion over 
the left eye with contused wound on the 
lower eye-lid i x J " x 3". In addition to 
this there was a contusion -1 ' x 4 " on the 
back of the right hand and a fracture of 
metacarpel bone of the index linger of the 
right hand. There was also an abrasion on 
back of the left hand and contusions on the 
right chin and on the left upper arm as 
well as abrasions on the right knee and on 
the back, and a contusion on the right arm. 

It is clear from this that the prosecution 
evidence in no way explains these injuries 
as it was only admitted timt Bakhshi gave 
the appellant one blow at the time of his 
arrest. The appellant had no motive for 
the deliberate murder of Kala who ad- 
mittedly was not jnesent at tlie quarrel 
which took place on the morning of the 
13th May. It also does rut appear that lie 
had any real grudge against hbn. It 
follows that he had no reason to strike him 
without any cause and it appears to us to 
be undoubted that there w'as a sudden and 
unpremeditated fight between Kala and the 
appellant. Dina may have been a little 
behind Kala at the time. His evidence 
does not show how the occurrence started. 
The absence of any explanation on the part 
of the prosecution as to how the numeious 
injuries were caused to the appellant leads 
us to infer that there must liave been a 
fight between the parties. Having regard 
to the nature of the injuries on the ])ej|son 
of the appellant, the stick with which Kala 
was armed must have been a fairly sub- 
stantial one. The learned Sessions Judge 
was of opinion that even if the fight was a 
sudden and unpremeditated one the ajipel- 
lant was not entitled to the benefit of the 
4th Exception to s. 300 because he took 
undue advantage by using a knife. 1 he 
knife was an ordinary clasp knife and see- 
ing that the appellant received blows on 
the head from a fairly substantial stick we 
think he was justified in defending lyT" 
self with the only weapon available to liun 
at the time. At the sa ne time we think he 
clearly exceeded his rights in giving his 
opponent several injuries, one of them being 

on a very vital part. . 

In view of the unsatisfactory nature ot 

the prosecution evidence and what we have 
said above as to what probably happened 
we consider that the applicant is entitled 
to the benefit of the 4th Exception ani we, 


therefore, alter the conviction into one 
under s. 301 Part 1 of the Indian Penal 
Code and reduce the sentence to one of 

seven years’ rigorous im])risoument. 
y reduced. 


ALLAHABAD HIGH COURT. 

CuiMlNAL Referbncf. No. ’JOS OF 1925. 

July 15. 1925. 

Present Mr. Justice Daniels. 

GHCRAHU DAS— Applicant 

versus 

SHAKALRAJ DAS- Opposite P.MiTV. 

CriniinnI Procedure Cnde^Avl t of JSffS), /»•<-- 
Suisancr Ohslrucflou, old, lo niddir road Proceed^ 
inn under s. Id.i, whether can he (akm. 

Section 133 of t lie Pr. P. is n.it inten.led to he 
employiMl to iivi)id tlie necessity of tiling? <i ci\il suit 
in rejrard lo a constnir-tion wliieli lias lieen in c^ist- 
ence for a long number of years. ']>. 01, ."'ol. 1.1 

Reference made by the Sessions J^udge, 
Gorakhpur, dated the 12th May 1925. 

REFERRING ORDER.— This ap- 
plication arises out of proceedings taken by 
a First Class Magistrate under s. 133 of tie 
Cr. P. C. 'riie basis of the proceed ings was a 
complaint dated the 29th of Maich 19J3, and 
the final order, which is the subject of the 
present revision, was passed on tlie 22nd 
of April 1925. The applicant resides in 
village Kumdri. The house in which he 
lives and a well wiiich he owns are situated 
by the side of a iiiiblic road running be- 
tween Gorakhpur and Bansi which passes 
through this village. In the complaint 
referred to above it was alleged that the 
applicant was building his house and in 
doing so had encroached on a portion of. 
the public road. The first step taken on 
this complaint was that the eianungo was 
ordered to make a report after inspection 
of the locality. The qanungo visited the 
spot and after making some measurements 
reported that a portion of the applicant’s 
house as well as his well near by covered a 
portion of the public road. It was admitted 
in this report that the well had been built 
some 15 or 16 years before, and that the 
foundations of the walls that were being 
raised by the applicant were old. The 
applicant filed objections to this report 
challenging the measurements made 'by 
theq%nunjo an I alleging that the encroach- 
ment had really been made by the ten- 
ants who had their fields on the other side 
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of tlie road. The qamnxgo was f^xamiued 
as a witness on behalf of the complainant 
and the case was then postponed for record- 
ing the evidence of parties. After five 
adjounnents the matter was again taken 
up on the 12lh of September 1923. On thi.s 
date thelearned Magistrate proceeded under 
s. 139 (a) of the Code to question the ap- 
plicant as to whether he denied the exist- 
ence of the public right in respect of 
the r<>Ad. On the 15th of September 1923 
the applicant answered the question by 
stp.ting that the land covered by his house 
was never a part of the public road. The 
parties were then ordered to produce their 
evidence and after two adjournments the 
learned Magistrate decided to inspect the 
locality himself. Tt appears that he was 
unable to carry out his intention until the 
16th of April 1924, when a fresh ap- 
plication was made on behalf of the com- 
plainant praying for further steps being 
taken in the matter. The parties were 
again asked to produce their evidence 
which was ultimately recorded after some 
more adjournments. The matter was then 
argued and in the course of the arguments 
the learned Magistrate again felt the neces- 
sity of an inspection of the locality by 
some responsible officer. He, therefore, 
deputed the Naib Tahsildar to make a 
report after inspecting the locality. The 
Naib Tahsildar found that no encroach- 
ment had been made by the applicant and 
reported accordingly. The learned Magis- 
trate recorded the evidence of the \aib 
Tahsildar on the 21st of October, 1924, and 
again made up his mind to make a per- 
sonal inspection of the locality. But for 
some reason or other he could not make 
the inspection, and on the 19th of April 
1925 ordered that the matter should come 
up before him for final decision on the 22ud 
of April 1925. On tliis date he accepted 
the report made by the qanungo and order- 
ed the applicant to remove a i^ortion of his 
house which constituted an encroachment 
on the road. Hence the present application 
for revision. 

Having carefully perused the record, I 
am of the opinion that the order of the 
learned Magistrate must be set aside on 
the merits as well as on the ground of 
illegality. Dealing first with the merits of 
the case I find that the learned Magistrate 
had two contradictory reports before him. 


SHAKAhRAjfDAS. [9l I, Q. 1^5] 

the qamingo's report without sufficient 
reasons. The admits in his state- 

ment that the applicant's well is 15 or 16 
years’ old and that his house is in a line 
with the well. He admits further that the 
foundations of the walls that were being 
raised by the applicant were old. It is 
further clear from the settlement map 
prepared by the Survey Officer that the 
applicant’s house and his well stand in 
a line with each other and are be^^ond the 
limits of the road. The only reason given 
by the qamingo for rejecting the settle- 
ment map is that it was probably wrongly 
prepared on the basis of some entries made 
by the pativari who was in collusion with 
the applicant. There is absolutely nothing 
on the record to show that there was any 
justification for the surndse made by the 
qamingo. It appears further from the 
qanuugo's own statement that the measure- 
ments made by him were not based on any 
permanent land-marks. When asked in 
cross-examination to state what permanent 
land-marks he had chosen for making his 
measurements, he failed to mention any. 
On the other hand, the Naib-Tahsildar 
relied on tlie settlement map and based 
his measurements on the permanent land- 
mark of the well which was admittedly 
built 15 or 16 years ago. Under the cir- 
cumstances 1 fail to see the grounds on 
which the learned Magistrate accepted the 
measurements of the qanungo a,nd rejected 
those of the Naib-Tahsildar, 

Turning now to the legal a.spect of the 
case I find as stated above, that the learned 
Magistrate proceeded under s. 139 (a) of 
the Code to question the applicant as to 
the existence of the public right. The 
applicant alleged in answer to that ques- 
tion that the land covered by his house and 
well was never a part of the public road. 
This denial was supported by the evidence 
of the Naib-Tahsildar who had made a per- 
sonal inspection of the locality. It is clear, 
therefore, that the denial of the applicant 
was supported by reliable evidence within 
the meaning of cl. (?) of s. 139 (a). 
Under the circumstances the Magistrate 
^vas, in my opinion, bound to stay the pro- 
ceedings until the matterwas decided by a 
competent Civil Court. 


One made by the qamingo and the other - 
by the Naib Tahsildar. He has accepted 


Another legal ground on which, in my 
opinion, the proceedings must be quashed 
is that the provisions of s. 133, Cr. P. C., 
do not apply to the facts disclosed in the 
present case, Granting for the purpeses^ 
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of argument that the qaungo's report is 
correct, the fact remains that the encroach- 
ment, if any, was made long ago. I base 
this finding on the admissions of the 
qanungo himself to the elYect that the 

well is 15 or 1(1 years old that the house is 

% 

in a line with the well and that the lower 
portion of the walls, that were being raised 
by the applicant, up to a height of about 
three eubits, is old. The powers given to 
Magistrates under Ch. X of the Or. P. C. 
for dealing with cases of public nuisance 
do not. in my opinion, supplant the pro- 
visions of the civil law and do not justify 
an interference in the case of old and long 
standing encroachments. 

On the grounds mentioned above I think 
the proceedings should be quashed and I, 
therefore, submit the record of the case to 
the Hon’ble High Court with the recom- 
mendation that the order dated the 22nd 
of April 1925, directing the applicant to 
remove a portion of his house, should be 
set aside. The learned Magistrate who 
passed the order has left the district on 
leave and his explanation is not, therefore, 
being submitted with the record. 

Mr. Kamla Kant Varma, for the Ap- 
plicant. 

Mr. Haribans Sakai, for the Opposite 
Party. 

JUDGMENT^— This is a Reference by 
the learned Sessions Judge of Gorakhpore 
asking this Court to set aside an order 
passed under s. 133 of the Cr. P. C. in 
regard to an alleged obstruction on a public 
road. The learned Sessions Judge has 
given good reasons for setting aside the 
order. In the first place even on the finding 
of the Magistrate the alleged obstruction 
is at least 15 or lb years old. Section 
133 is not intended to be employed to 
avoid the necessity of filing a civil suit in 
regard to a construction which has been in 
existence for 15 years. In the second 
place the Naib-Tahsildar who inspected the 
spot found that there was no obstruction, 
and his report is supported by the settle- 
ment map. The reasons given by the Magis- 
trate for accepting the qamingo's report 
in preference to that of his superior officer 
which is supported by the Settlement 
Record are extremely flimsy. As regards 
8. 139'A, I am not sure that the learned 
Sessions Judge has correctly interpreted 
the law. The defendant did not deny the 
existence of a public road at that place; 
‘be merely denied that he had encroached 


upon it. The other two reasons given by 
the learned Sessions Judge are, however, 
amply sufficient to justify the Magistrate’s 
order being set aside, and 1 set it aside 
accordingly. 

z. K. Order set aside. 


LAHORE HIGH COURT. 

Grimi.nwl Appe.al Xq. 238 of 1925 

May 27, 1925. 

Present: — Mr. Justice ^lartineau and 
Mr. Justice Coldstream. 

BELI AND OTHERS — ACCUSED —ApPELL.WTS 

VC i'SllS 

E M P E R G R — Respondent. 

Penal Code (.Icf XI^V of ISdi)), *•. dOUfll — Death 
caused bij beatiiuj -Oifencc. 

Accused, four iu number, gave a severe beating to 
the deceased willi blunt and shai]) edged weaj)ons as 
tbe result of ^\■hicb lie died. The injuries caused to 
t)ie decea.sed wore numerous, hut they were nearly 
all bruises and abrasions, mostly on the legs and 
arms and none of them individually amounted to more 
than simple hurl: 

Held, tliat tlie accused were not guilty of murder 
but that they must be deemed to liave known that 
by giving the deceased such a beating as they did 
they were likely to cause his death and that, therefore, 
they were guilty of an oft'ence under s. 301-11 of the 
Penal Code. [p. G2 col. 2.] 

Appeal from an order of the Sessions 
Judge, Sialkot, dated the 14th February 
1925. 

Mr. B. A. Cooper, for the Appellants. 

Mr. De.s Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT.— The appellants Beli, 
Bhagta and Jaggu, who are brothers, have 
been sentenced to death for the murder of 
Sucheta, a resident of their village Man, 
who received a severe beating early on the 
morning of the 21st September 1924, and 
died soon afterwards before the arrival of 
the Police who had been informed of the 
occurrence the same morning by Sucheta's, 
nephew Mula Singh. The deceased’s death 
was due to shock, the result of the injuries 
inflicted which were 59 in number. Most 
of the injuries had been caused with blunt 
weapons, but a few were incised wounds 
caused with a sharp weapon. 

The facts disclosed by the evidence are 
as follows: — Sucheta was working in his 
field when the appellants and one Shuman, 
who is said to be absconding, came, Beli 
armed with an axe and the other three mea 
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with dangs, and began beating him. 
People, who were in the neighbouring 
fields, came up hearing the outcry raised 
by Sliohdn who was in his field whicli 
adjoined Sucheta's. The ai)pellanls and 
Shaman went towards them as they ap- 
proached and Sucheta then ran away. But 
his four assailants pursued him and when 
he climbed up a small kikar tree they 
pulled him down, dragged him away from 
the tree and beat him again. 

The case for the prosecution is supported 
bj’ the evidence of a large number of witnes- 
ses, of whom some dejjose to having seen 
the appellants and Shaman beat Sucheta in 
his field and others to having seen the second 
attack at the kikar tree. Two of these wit- 
nesses, ric , Mulld Singh who made tlie First 
Report and Sundar themselves received in- 
juries, being struck by Hhagta when they 
interceded for Sucheta. There is also the 
evidence of the Sub-Inspector of Police as 
to there l>eing signs of a struggle in the 
chari field in which \ht kikar tree is and 
indications of .something having been 
dragged through tlie field. 

Bell has pleaded an alibi, but we agree 
with the learned Sessions Judge that the 
evidence produced in support of it is of no 
value. Jaggu and Bhagta say that the 
former's wife Kishan Kaur was being 
abducted by Sucheta and eight other men 
and that on hearing her cry out they Avent 
up to rescue her. Jaggu says that a free 
fight then look place, whilst Bhagta says 
that Sucheta grappled with him and threw 
him down and received his injuries from 
his companions. No evidence but the state- 
ment of Kishen Kaur has been produced 
to support their story. It was clearly im- 
possible for Sucheta to have received his 
numerous injuries in such circumstances, 
when he had so many men on his side and 
only two against him. 

It is true that the appellant Jaggu had 
15 injuries and Bhagta 5 and that the 
prosecution witnesses do not account for 
these but the appellants’ injuries w^ere pro- 
bably sustained at the hands of some of the 
people Avho came to Sucheta’s assistance 
when they heard the out-cry. It is at any 
rate perfectly clear that the deceased was 
attacked by the appellants and received his 
injuries at their hands, though the motive 
for the assault has not been established. 

Whether the offence committed is one of 
murder is more doubtful. Sucheta was 

given an unmerciful beating but 
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it has to be observed that, although the 
injuries inflicted upon him were so numer- 
ous, no bones were broken and not a single 
one of the injuries individually amounted 
to more than simple hurt. In this respect 
the present case differs from Allah Ditta v. 
Emperor {{) Tind Samand Singhv. Emperor 
(2) and otliersuch cases in which the injuries 
inllicted were individually far more severe 
and included many fractures of bones. 
Sucheta’sinjurles wereiiearly all bruises and 
abrasions, mostly on the legs and arms, and 
it appears to us that if it had been the 
appellant’s intention to kill him or to cause 
him such injury as they knew to be likely 
to cause liis death or such as was sufficient 
in the ordinary course of nature to cause 
his death, they would have inflicted wounds 
of much more serious nature. We are of 
opinion, therefore, that the offence commit- 
ted by the apjiellants is not murder. They 
are, however, guiltj^ of culpable homicide 
not amounting to murder as they must be 
deemed to have known that by giving 
Sucheta such a beating as thej’ did they 
Avere likely to cause his death. 

We accordingly alter the conviction of 
each of the appellants to one of culpable 
homicide not amounting to murder under 
the second part of s. 304, Indian Penal Code, 
and reduce the sentence on each to one of 
ten years' rigorous imprisonment. 

z. K. Conviction altered. 

(1) 81 Ind. Cas 35; 25 Cr. L J. 547; 4 L. L. J 276; 
A. I. R. (L.) 260. 

(2) 40 Ind. Cas. 349; 3 P. R. 1919 Cr. 5 P. W. R. 
1919 Cr.; 20 Cr. L. J. 157. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 223 of 1924. 

(Criminal Revision Petition No. 192 

of 1924.) 

March 13, 1925. 

Pre^sent: — -Mr. Justice Phillips. 

PAVAKKAL — Counter-Petitioner — 

Petitioner 

versus 

ATHAPPA GOUNDAN — Petitioner — 

Resposdent. 

Criminal Procedim Code (Act V of ISOS, as amend- 
ed by Act XVIII. of lOdS), s. 1^89 {2)-Order for main- 
tenance of wife — Subsequent decree for I'estitution of 
conjugal rights against wife — Maintenance, cancella- 
tion of — Discretion of Court. 

Under s. 489 (2) of the Cr. P. C., 1898, as amended 
by Act XVllI of 1923, it is competent for a Magistrate 
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to cancel or vary an order of maintenance, if lie 
thinks that it should be cancelled or varied in con- 
sequence of any decision of a competent Civil Couit. 
If a Civil Court has given to the husband a decree 
for restitution and the husband 6mia tide wishes to 
execute that decree and the wife refuses, that would 
be a good ground for cancelling the order of main- 
tenance under s. but where the Court is satislied 
that the husband did not wish to have his wife back 
and his object in getting the decree was merely to 
get the maintenance order cancelled, in the exercise of 
the Court's discretion under s. 18S (2), it would be 
wrong for the Court to cancel the order for main- 


tenance. 

It is not competent to a husband who obtains 
against his wife a decree for restitution of conjugal 
rights to impose terms upon her, that she shouhl he 
coniined to a portion of the house. If the husband 
wants the wife to come back to him, he must accej)t 
her and live with h?r on the ordinary terms of hus- 
band and wife without alloting her only particular 
rooms in tlie house. 

in re Bulakidas, 23 13. 181; 12 liul. D.'C. (s. s.) 32-, 
referred to. 

Petition, under ss. -135 and 439 of the 
Cr. P. C., 1898, praying the High Court to 
revise an order of the Court of the Joint 
Magistrate, Pollachi, passed in his proceed- 
ings iti Miscellaneous Csse No. 48 of 1923, 
cancelling the order of maintenance issued 
by the said Court in Miscellaneous Case 
No. 3G of 1919. 

Mr. N. A. Krishna Iijar, for the Peti- 
tioner. 

Mr. S. Miithia Mudaliar, for the Respond- 


ent. 

The Public Prosecutor, for the Crown. 


ORDER*— The petitioner in this case 
obtained an order of maintenance against 
the counter-petitioner in 1919. In 1920 the 
counter-petitioner filed a suit for restitution 
of conjugal rights and obtained a decree on 
30th June 1922. He put in an application 
for execution on 28th August 1922, On a 
statement being filed by the petitioner, the 
execution petition was dismissed. Another 
execution petition was presented on 24lh 
February 1923, and it was dismissed ^ no 
notice was served on the petitioner, final- 
ly he put in a third petition on 5th April 
1923, and the order on that was as follows;— 
“The defendant is not willing to live with 
the plaintiff in the room proposed to be 
allotted to her. The petitioner does not 
press the petition. Hence dismissed". I 
think it is clear from the course of the pro- 
ceedings in execution, that the counter- 
petitioner was not at all anxious to get 
back his wife to live with him, for, even 
on the last application in which the exe- 
cution of the decree came up for consider- 

fMQn^ it appears that he proposed that 


the petitioner should live in a separate 
room. The counter-petitioner has a second 
wife and children by her and wlien he 
obtained a decree for llie restitution of con- 
jugal rights it was not open to him to impose 
terms upon bis wife. If lie wanted her to 
come back to him, he must accept her and live 
w’ith her on the ordinary terms as husband 
and w'ife and not keep her confined to one 
portion of the house. The counter- peti- 
tioner's object in getting llie decree for the 
restitution of conjugal rights is obviously 
not bona fide, and he did not mean to allow 
his wife to live with him without restriction. 
It was found in 1919 that he ill-treated her 
and her children without allowing them 
food, and the obvious conclusion would be, 
that this suit w’as liled by him in order to 
evade the order of maintenance and not 
bona jiic in order to recover possession of 
his wife. Under s. 439 (2) of the Cr. F. C. 
as recently amended, it is competent for 
a Magistrate to cancel or vary an order of 
maintenance, if he thinks that it should be 
cancelled or varied in consecjuence of any 
decision of a competent Civil Court. Un- 
doubtedly if Civil Court had given to the 
husband a decree for restitution and the 
husband 6ona yiJe wished to execute that 
decree and the wife refused, that would be a 
good ground for cancelling the order' of 
maintenace under s. 488 ; but in the cir- 
cumstances in this case, where I am satis- 
fied that the counter-petitioner did not wish 
to have his wdfe back and his object in 
getting the decree was merely to get the 
maintenance order cancelled, I think that 
in the exercise of the discretion under s. 489 
(2) it would be wu*ong to cancel the order 
for maintenance. The joint Magistrate in 
cancelling the order gives no reason, except 
that he follows the ruling. In rc Bulakidas 
(1) which was decided before the Code was 
amended. Another case has been cited 
before me that I need not refer to it in any 
detail for this particular point, namely, the 
discretion of the Court under s, 489 (2) was 
not dealt with there. 

The petition is allowed and the mainten- 
ance order is restored. 

v. N. v. Petition alloiced, 

(1) 23 B. 484; 12 Ind. Dec. (n. 8.) 322. 
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HYDER V. EMEEROE. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Appeal No. 76 op VJ‘2\. 
August 17, rj2j. 

Present: — Mr. Kennedy. J. C., and 
Mr. Kupchand Bilaram, A. J. C. 
RYDER— Accpsed— Appellant 


versus 

EMPEROR— OrPOsiTE Party. 

Penal Code (.let \LV of I,} l—Cnnunat 

procedure Code p-lct I o/ ^heceiring 

Stolen property —I figredient^ of of/tnee -( harge j^elat- 
inj to several items formina subject-matter ot separate 
thefts, legaliti/ of. 

The olYencc of receiN'ing stolen property uudei s. 4ii 
of the Penal Code is an offence of receiving a par- 
ticular article of stolen property or property stolen m 
a particular theft and it is necessary that the par- 
ticular article stolen should be alleged to l^e stolen 
and if possible, traced to its origin, (p. (>l. cols. 1 A: J.J 

A charge under s. 411 of the Penal Code of iiaving 
received six specitic animals belonging to five specihc 
persons and stolen by live different acts of theft is 
illegal and wholly vitiates the trial, [p. Cl. col. i.J 

Appeal against the judgnieut of the 
Assistant Sessions Judge, dated the 6th 
April 1925. 


Mr Motiram Idanmal, for the Appellant. 
Mr C. M. Lobo, Acting Public Prosecutor, 

for the Crown. 


JUDGMENT, -In this case we feel 
that there has been a fault in the flam- 
ing of the charge which vitiates the whole 
trial The amended charge will be found 
at page 6 of the paper book. The first 
charge (a) refers to possession by the ac- 
cused of four stolen animals— one belonging 
to one person, another belonging to a second 
person and two remaining belonging to a 
third person The second head of the charge 
being that accused was in possession of a 
stolen horse of Tahil and the third head 
nf the charge being that he was in posses- 
sion of a stolen horse of Udhay Bania. And 
is ebaro-ed with having committed three 
separat^ oWces under s. 411, Indian Penal 

Code, . , 

This seems to us to be an improper 

nil arse The offence of receiving stolen 

property under s. 411 is the offence of re- 

f.»ivin» a particular article of stolen pro- 

usrtv or property stolen in a particular 

theft and the law says that not more than 

three offenoea committed in the same year 

should be tried at the same triah Here 

the fact is that six speciffc animah belong- 

in<r to five specific persons and stolen by 

flvl different acts of theft, .from those five 

, pacific persons form thebasis of this charge. 
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Therefore, it seems clear that the accused is 
charged with at least five separate offences 
of receiving stolen property. This is wholly 
illegal. 

All the standard forms require (it is to 
be noted] tliat in a charge under s. 411 the 
person from whom the property was origin- 
allv stolen must be stated if known. This 

ft' 

is not a case under s. 413 or s. 414 where 
there is no necessity to state specifically 
the origin of tlie property because the re- 
tention of stolen property in general is an 
offence. Under s. 411 it is necessary that 
tlie particular article stolen should be 
alleged to be stolen and if possible traced 
to its origin. 

It is clear, therefore, that this idiarge is 
not a charge in accordance with law. We 
would point out tliat the provisions of Or. 
P. C. limiting the luunber of charges to 
three are particularly wise and salutary in 
cases such as this. Tlie object of those 
provisums is ‘.o prevent any risk of the 
Court being satisfied by anything less than 
complete proof of the offences charged and 
if the attention of the Court is limited to 
three offences it is not very likely that it 
will be satisfied with anything less than 
full proof. But where a great number of 
charges are brought against an accused 
person, it might very often happen (par- 
ticularly in cases tried by Judges) that 
the accused may be convicted not on actual 
proof of a particular offence but more on 
suspicion and reputation owing to the 
fact that in a great number of cases, 
offences are half proved against him. It 
is, therefore, very important that the Magis- 
trates framing charges particularly in 
offences relating to criminal mis-appropria- 
tion and receiving stolen property, should 
pay attention to this provision of the law. 
They should be very careful to see that only 
three specific offences are charged against 
the accused if it is to be decided to bring 
the charge against him in such a manner 
and under such a section that it is neces- 
sary to -Specify the specific offences. The con- 
dition is totally different when an accused 
person is charged with commission of those 
offences which do not need specification of 
particular items of offences. Had the ac- 
cused person in the present case been 
charged under s. 413 or 414 it would have 
been quite possible for the Court to oon- 
vict the accused in respect of all these 
animals without the slightest obj^ti(m. Ju 
that case the retention of each indivtau^i 


In re manargas\ 
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animal would not have been the offence 
but evidence of the offence. Similarly in 
cases of a charge under s. 22'2, Cr. P. 0. But 
that is not the line adopted by the prosecu- 
tion in the present case. 

IVe ithink, therefore, that the trial was 


G5 


a wiln?3S on its siclo, sunicient notioc oiiglit^ to bo 
ixiven to the accused to (Uigago a competent Counsel. 
[]*. hh. col. 2.} 

Criminal appeal against an order oi tlie 
Court of the Thii\l Presidency MagisI rat_e, 
George Town, Madras, in Case Xo. 13074 

1 ,1 \ r\f tba f 1 fl u 1 * for 1 (of l^fTinore.l 


bad. We are asked to consider this error 
to be a mere technicality which can be set 
^ight under s. 537, Cr. P. C. But we have 
the authority of Subrafimania Ayyar v. 
King Emperor (1) for saying that the trial 
is wholly illegal. And we think, therefore, 
that we must set aside the conviction and 
80T\ ^0 n C0 

It is urged that there should he a re trial. 
Against that it should be re-collected that 
some years have elapsed since tlic thefts of 
the animals were alleged to be committed 
and three or four animals are claimed by 
the accused as his. Thus it would be nece.s- 
sary (in order that justice should l*e done) 
to collect the animals which are the saV)ject 
of the various offences in order that they 
might be identified, and to give the accused 
the opportunity to adduce evidence as^ to 
ownership. This i*: would probably be im- 
possible now to do. 

On the whole, therefore, we think that 
the accused should be acquitted and dis- 
charged. ^ . , 

P, c. A. Accused acquitted. 

■ (1) 25 M. fil ; 11 M. L. J. 2.13 : 3 Ham. L R- : 
28 1. A. 257; 5 C. W. N. 863; 2 U eir 271; 8 bar. 
P. C. J. IGO (P. C.) 


Messrs, r. L. Ethiraj and V. Uajagopala- 
chari. for the Ai>pcllants. 

The Crown Prosecutor on behalf of the 

'Crown. 

JUDGMENT.— The appellants have 
been convicted under ss. 457 and 380, 
Indian Penal Code, and sentenced to 
imprisonment by the Third Presidency 
Magistrate, Madras. The case for the 
prosecution is that a theft of considerable 
property occurred on the 22nd May, 1923, 
and that some of the stolen property was 
traced to be in the possession of the 
appellants within six days of the commis- 
sion of the oITence. The Trial did not 
commence till the mitldle of last year owing 
to the absence of tlic appellants from 
Madras. There is a considerable body of 
evidence on the side of the prosecution. 
In the view I take of the irregularities 
in the trial, it is unnecessary to consider 
this appeal on the merits. There were three 
cases before the Tliird Presidency Magis- 
trate in which the 1st a])pellant was com 
cenied. Dr. Swaminadhan, Bar-at-Law, 
appeared for the accused in all the three 
cases. The cross-examination of the witness-, 
es in the two other cases Avas completed 
on 2i5th June 1924 and all the cases were 
adjourned to 28th June, 1924, as there was 
no lime to cross-examine the prosecution 
witnesses in the third case and on 28th 
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MADRAS HIGH COURT- 

Criminal Appeal No. 530 of 1924. 

February 26, 1925. 

Present: — Mr. Justice Davadoss. 

In re MANNARGAN and another— 

' ■ Accused — Appellants. 

Criminal trial— Defence Counsel, examin(itwn of, 
as prosecution witness without suijicient notice to 

accused — Procedure, legality of. , • 

Where a Magistrate put the defence Counsel into the 
Atfitness-box on behalf of the prosecution withou 
proper notice to the accused and without allov.Mng the 
accused an opportunity to engage some other Counsel 

to conduct the defence : , , 

Held, that the trial was vitiated by the procedure 

adopted by the Magistrate, [p. 67, col. 2.] . , . . 

It is opposed to all principles of criminal juris- 
prudence for the prosecution to deprive the accused 
suddenly of the service of their Counsel. If the pro- 
escution wants to call the Counsel for the defence as 


June iy24 Dr. Swaminadhan filed state-^ 
inents of the accused in the two cases and 
showed cause against charges being framed 
in them. After he completed his argu- 
ment, the Prosecuting Inspector was heard' 
on the side of the prosecution. All the 
three cases were adjourned to the 3rd of 
July 1924. Late at night on the 2nd July 
1924, Dr. Swaminadhan was served with 
an urgent summons to attend the Court 

of the Third Presidency Magistrate on the 
following day to, give evidence in the third' 
case out of which this appeal has arisen. 
On 3rd July 1924 the Magistrate dis- 
charged the two cases in which the pro- 
secution bad been closed and examined 
Dr. Swaminadhan as a witness for 'the^- 
prosecution in the present case. Dr. St^'amP 
nadhan very rightly thought ■ it was not 
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proper .for him to appear for the defence 
inasmuch as he liad been examined as a 
witness for the prosecution and ceased to 
appear from the 3rd July. The Magis- 
trate framed a charge against the appel- 
lants on 4th July 1924 There was no 
cross-examination of Dr. Swaminadhan on 
3rd July 1924, as the appellants had no 
Counsel to represent them that dav. 

It is contended before me by :\Ir. Ethiraj 
that the trial has been vitiated by the 
procedure adopted by the Magistrate in 
putting the defence Counsel in the box 
without proper notice to the accused and 
without allowing the accused an opport- 
unity to engage some other Counsel to 
condnct the defence on the day on which 
Dr. Swaminadhan was examined as a wit- 
ness. 

The Crown Prosecutor urges that the 
Police had applied for summons on the 
13th of June 1924, and that Dr. Swami- 
nadhan must have had information that he 
was going to be examined as a witness 
and that the accused have not been pre- 
judiced by the procedure adopted by the 
Magistrate. In order to make clear Avhat 
really happened on the day when Dr. Swami- 
nadhan w^as examined as a witness, a letter 
of Dr. Swaminadhan wTitten to Mr. Ethiraj, 
Counsel forthe appellants, hasbeen produced 
and that letter contains details as to what 
happened. As the Magistrate is said to be 
on leave and as he is not likely to return to 
‘duty in a week or two, Ido not think it 
necessary to call for a report from him as 
to what happened. I accept as correct 
the statement made by Dr. Swaminadhan in 
his letter to Mr. Ethiraj as they are borne 
out by the records in the case. 

The question is whether the trial has 
been vitiated by the procedure adopted by 
the Magistrate in this case. Dr. Swami- 
nadhan was not mentioned as a witness 
in the charge sheet tiled in the case. If 
the prosecution thought that Dr. Swami- 
nadhan’s evidence would materially help 
the case against the accused, one would 
naturally expect his name to be found in 
the charge sheet. If the Police came to 
know after the charge sheet was filed that 
Dr. Swaminadhan could give material 
evidence against the accused, he should 
have been cited at the earliest opportunity 
BO as to allow the accused reasonable time to 
engage the services of a competent Counsel. 

-witaessea iSQ&^ 1 to 7 were esa- 
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mined-in-chiefon 3rd :\ray, 1921, P.Ws. Nos. 8 
to 10 on IGth May 1921, P. Ws. Nos. 11 and 
12 on 23rd May l:i24, P. Ws. Nos. 13 and 
14 on 3lst*^Iay J 9:^4 and P. IV. No. 15 on 
Gth June 1924. There were,tiius five hear- 
ings before 3rd July 19.'4. Tiiere is 
nothing to show that on any one of these 
dates the accused were informed that 
their Counsel was going to be called as 
a witness on the side of the prosecution. 
The fact that summons was served upon 
Dr. Swaminadhan late at night, on the 2nd 
of July throws suspicion on the bona fide 
of the Police in calling Dr. Swaminadhan 
as a witness for the prosecution, and this 
is strengthened by the fact that liis evi- 
dence does not materially help the pro- 
secution. The conduct of the Police is 
highly reprehensible in applying to the 
Magistrate at a late stage of the case to 
summon the Counsel for the accused as a 
witness for the prosecution. In the circum- 
stances of the case, I cannot but consider 
that the Police have been guilty of a very 
mean and dirty trick in serving the sum- 
mons upon Dr. Swaminadhan the night be- 
fore the day to which the case against the 
accused stood adjourned. It is a matter 
for surprise that a Magistrate of consider- 
able experience like the Third Presidency 
Magistrate should have so far yielded to 
the influence of the Police as to summon 
the Counsel for the defence as a prosecu- 
tion witness without giving due notice to 
the accused so that they might engage a 
competent Counsel. The Crown Prosecutor 
urges that as the accused cross-examined 
the prosecution witnesses on 15th August, 
1924, they would not have been prejudiced 
by the action of the Magistrate. Ihia 
argument overlooks the fact that the ser- 
vices of a Counsel are very necessary when 
witnesses are examined-in-chief to check 
not only leading questions but to prevent 
irrelevant evidence being recorded. If the 
prosecution wants to call the Counsel for 
the defence as a witness on its side suffi- 
cient notice ought to be given to the 
accused to engage a competent Counsel. I 
consider it to be very reprehensible to 
call a Counsel who is actually defending 
an accused person as a prosecution wit- 
ness. Such a course not only affects the 
proper conduct of the defence but it 
gives a handle to the prosecution to pre- 
vent a Counsel who is well acquainted 
with the facts of the case from conducting 

tho defence. The Crown Prosecutor relief 
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upon Weston v. Peary Mohun Das (1) and 
coalenls that it is not incompetent fora 
Counsel to give evidence in the case in 
which he is luiefed. The question liere is 
not the competency of a Counsel engaged 
in a case to give evidence for one party 
or the other. The real question is, whe- 
ther a Counsel, who is conducting the 
defence of the accused and who is well 
instructed and is well-acquainted with the 
facts of the case could be suddenly called 
upon to give evidence for the prosecution 
without safeguarding the interests of the 
accused by giving ample time to the accused 
to engage the services of a competent Coun- 
sel. Even if time be granted to the accused 
to engage some other Counsel, I consider it 
very reprehensible tactics for the. prosecution 
to call the Counsel who is actually conduct- 
ing the defence as a witness for the prosecu- 
tion in the middle of the case. The pro- 
secution if it thinks that the evidence of 
a particular individual will prove the case 
against the accused, his name should be 
mentioned in the charge sheet and if the 
Police get information at a later stage that 
important evidence is likely to be got 
from the defence Counsel, the Police should 
make an application at the earliest oppor- 
tunity so that the defence may not be 
prejudiced. In this case, 1 have not the 
slightest hesitation in holding that the 
method pursued by the Police and the 
action of the Magistrate in putting Dr. 
Swaminadhan in the witness-box on the 
day he appeared to conduct the defence 
of the accused has vitiated the trial, and 
it is unnecessary to consider whether the 
accused have been prejudiced or not. It 
is opposed to all principles of criminal 
jurisprudence for the prosecution to de- 
prive the accused suddenly of the service 
of their Counsel. The argument that Dr. 
Swaminadhan could have appeared for the 
accused after that date is untenable, for, 
it is against the etiquette of the bar that 
a Counsel should give evidence in the case 
in which he is engaged as Counsel, and 
no self-respecting Counsel would like to 
conduct a case for the defence after having 
been called as a witness for the prosecu- 
tion. I consider the conduct of Dr. Swami- 
nadhan in retiring from the case as the 
only proper course open to him. I cannot 
too strongly condemn the action of the 
Police in calling Dr. Swaminadhan as a 

Ii;d. Cob. 25; 10 C. 698; 18 C. W. N. 185. 
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prosecution witness after knowing probably 
that the other cases against the accused 
were collapsing; and the action of the 
^lagistrale in allowing himself to be a 
tool in the hands of the Police and in 
framing a charge on the 4th before the 
cross-examination of Dr. Swaminadhan was 
completed, is open to grave censure. 

There are other irregularities in the 
trial, such as the admission of inadmis- 
sible evidence like Kxs. I and 11. 
Taking all the circumstances into consider- 
ation, I consider the trial has been vitiated 
by the procedure adopted by the Magis- 
trate ; and there is no other course open 
but to set aside the conviction of the 
appellants and to direct that they be tried 
by the Chief Presidency Magistrate. 

V. N. V. Conviction set aside ; 

z. K. Re-trial ordered. 


ALLAHABAD HIGH COURT. 

CkI.MINAL KEFEUttNCE No. 328 OF 1925. 

July 7, 1925. 

Present:— 'Mr. Justice Banerji. 

JAlRAJ SINGH— AccusiiD—AppLiCAN'T 

versus 

RANSI— Opposite Partv. 

Criminal l^roccd’H'C Code (.let 1’ of IS08), s. J.50 — 
Report made to Police -Acrpiittol of accused— Case, 
held to be false and frivolous —Compensation, award 
«/. R'Jf^li^i <*/ -Order awarding compensation signed 
separately, effect of. 

Wliere a proceerling taken by a Magistrate to award 
compensation to llie accused under .s. 250 of the (b*. 
P. C. is a continuation f»f the original proceeding 
against the accused, no objection can be taken to the 
proceeding merely on the ground that the Magistrate 
has signed two separate orders, one in rc.spcct of the 
acquittal of the accused and the other directing pay- 
ment of compensation to him. [p. 68, col. 1.] 

Where a report is made to the Police wdiich ia 
false, frivolous or vexatious with the intention that 
action should be taken against the persons mentioned 
in the report, there is nothing to prevent the Magis- 
trate who tries the ease to award compensation to the 
accused under s. 250 of the Cr. P. C. against the 
person who made the report, [p. 68, col. 2.] 

Reference made by the Sessions Judge, 
Moradabad, dated the 11th May 1925. 

Mr. Kashi Narain Malaviya, for the Ap- 
plicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.— On the 15th of March 
1925 one Jiraj Singh made a report at the 
Police station Bachraun, District^iorat^abady 
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that Bansi and three others had stolen 8 
bundles of sugar cane seeds belonging to 
him. The report ends up Ijy sayi„g 
daiva in chcnvu par hai\ taJuptjat cJiahta 
hun." After an enquiry by tiie Police the 
accused came up before a Magistrate of 
the First Class at Moradabad, who on the 
23rd of April, 1925, held that the case was 
a false and frivolous one and being of 
opinion that the complainant siiould pay 
compensation to the accused, immediately 
asked Jiraj Singh, who was present in Court, 
why he should not pay compensation to the 
accused for having brought a false and 
frivolous case. Jiraj not being able to show 
cause, he directed Jiraj to pay Ks. 50 as 
compensation to Bansi. Jiraj went up in 
revision before the learned Sessions Judge 
of Moradabad. He has referred the case 
to this Court with a recommendation that 
the Older directing compensation siiould be 
set aside, as it is illegal and as no compen- 
sation can be given in cases institaied on 
a Police report. 

The learned Vakil for Jiraj has put for- 
ward two contentions in support of the re- 
commendation. 1 will deal with the second 
first, namely, that, as the Magistrate did not 
in the same order, by whicii he acquitted 
the accused, order compensation to be paid, 
that order was illegal. In support of his con- 
tentionhehas cited two cases, namely, In the 
matter of the Complaint of Safdar Husain 
(I) and Ram Singh v. Mathura (2;, I am of 
jopinion that neither of these cases have any 
application to the facts of this case. On the 
^3rd of April the learned Magistrate in 
continuation of his order directing the 
acquittal of the accused asked the complain- 
ant if he had any cause to show, and im- 
mediately thereafter passed the order. This 
was a continuation of the same order; to my 
mind if instead of signing his order at 
two places he has signed his order at the 
very end, there could have been nothing 
to say; but in the cases cited the proceed- 
ing which was taken by the Magistrates 
was quite a separate proceeding from that 
which, terminated the criminal case. No 
objection canto my mind betaken when 
really the proceeding taken by the Magis- 
trate to award compensation is a continua- 
tion of the original proceeding against the 
accused, who was tried for the offence. I 

a) 25 .A. 315; A. W. N. (1903) 57. ' 

j[2) 14 lad. Ca8. 599j 31 A. 354; 0 A. "L. J. 308; 13 
JJrT U 3.' 247. 


am, therefore, of opinion that there is no 
force in this contention. 

The other point taken is that, when a man 
goes and makes a report to the Police, how- 
ever, false, frivolous, inischievousand malici- 
ous that report may be, no compensation can 
be awarded to the accused. Now, as the law 
stands, compensation can be awarded for 
false, frivolous or vexatious accusations in 
any case which is instituted upon complaint 
or ‘ upon infoimation given to a Police 
Officer." I am unable to follow the argu- 
ment that making a report to the Police 
is not giving an information to a Police 
Officer. In the present case I have the actual 
words of the complainant, in which he asks 
the l^olice to take action. The action was 
taken and I cannot say why, when the Legis- 
lature used the words “upon information 
given to a l^olice Officer" and when a report, 
which was false, frivolous or vexatious, was 
made to the Police with the intent thalaction 
siiould be taken against the accused person^, 
the Court is iticompetent to award com- 
pensation. Mr. Malavi^a has referred to 
Ishri V. Bakhshi (3), Queen-Empress v. 
Polavarapu (4), King-Emperor v. Habib (5) 
and Sarjug Prasad Singh v. Emperor (6j, I 
have examined all these cases. The first two 
cases were decided when the wofds “upofi 
information given to a Police Ofirder" formed 
no part of the corresponding section of 
the Cr. P. 0. The facts of the other two 
oases are clearly different, and 1 am of 
opinion that neither of those cases havh 
any application upon the facts. In the 
case of Sarjug Prasad Singh v. Emperor (6j, 
the following sentence in the judgment of 
the Court supports my view, namely that, 
if a person makes a report to the Police 
which is found by the Magistrate to be 
false, frivolous or vexatious a Magistrate can 
direct compensation to be paid. The sen- 
tence 1 refer to is “There is nothing before 
us to justify the conclusion that the insti- 
tution of the proceedings against the accus- 
ed persons was due to any action taken bjr 
the petitioner.” 

The result is that I am not prepared foy 
the reasons given above to accept the re- 
commendation of the Court below. 

z. K. Order accordingly. ’ 

(3) 6 A. 93; A. W. N. (1883) 224 ; 3 lad. .Dec. (N.-aj 
663. 

(4) 7 M. 563; 2 Ind. Dec. (n. s.) 974. 

(5) A. W. N. (1901) 142. - 

(6) 35 Ind. Cas. 512; 1 P. L.' J. 106; 17 Cr. L. J. 
336; 3 P. L. W. 69. 
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" SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

■ Criminal Application No. 113 of 1925. 

July 21. 1925. 

Present Mr. Kenneiy, J. C., and 
Mr. Raymond, X J. C. 

JAMNA WIDOW OF TIKA^IDAS — 

Applicant 

versus 

EMPEROR — Opposite Paktt. 

Criminal Procedure Code {Act V of ISOS), s ItOl — 
Extradition Act {XV of lOOS), s. IS — Habeas corpus 
proceedings, nature of — .lurisdiction of High Court — 
Extradition for oifence not mentioned in treaty, legal- 
ity of. 

Procssriings by way of habeas corpus are proceed- 
ings calling upon a parson having custody of a 
prisoner to produce liim and demonstrate under what 
authority he holds him in custody. If the authority 
bs a legitimate authority biiulingon the officer com- 
plying with it, he is bound to obey the order of tliat 
anthority and tlie C^iurt cann‘)t interfere. *VI1 that 
the Court can do is to see that there is no patent 
defect visible in the authority by wliich the person 
having custody detains any person, '^p. "0, col. l.j 

There is no derogation of the rights of the parties 
to' a treaty by allowing one Government with tlie con- 
sent of the other to obtain extradition of a criminal 
who has cxjmmittcfl an otYenee not inontii.>ned in the 
treaty, [p. 70, col. 2.] 

A Government or a Slate is entitled, if it so wishes, 
to hand ov^r persons subject to tlie law of another 
State at the request of that State. There is, in such a 
case, no d ‘rog.xli >n to ths S >Vv*roign rights of either 
p,arty. All tint s. 18 of th- l^xlra lition .-Vet -provides 
Lsthittlie. Act shall imtwort against the will of 
either party so as unduly to imp)S’auy liability on 
such party' It do.’snot prn'cnt th dr co-operation in 
a friendlv action according to the comity of nations. 

Application under s. 191, Cr. P. C. 

Mr. Riwa-'Jiand Vassamml, for th^ Appli- 
cant. 

Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Crown. 

JUDGMENT. — In this ca.se a warrant 
was issU'Ul hy the K-.*siie it. \Ve'>tPrn R*ij 
p itana 8tates, dated tlie Killi of M ly I'dihj 
at Mjunt Abu. The AddLii'>iial I iudet 

4 

Migisiriie of Karaclii arri.sleJ l h-r-eaiider 
one Ja:nui vvi<low of Ti k-irn las. A'', the 
moment Janin-a was a wiiness inaciiini- 
nal case peipling in the Court of the 
City MagidUate, fva:a^!ii, against one Riju 
uaader ss. 498 and 401. In that case the 
evidence of Jamna was considered im- 
portant. The Additional District Magis- 
trate, therefore, after taking her statement 
aa required under the Indian Extradition 
Act released Jamna on bail. 

Jamna now comes here under s. 491 of 
the Or. P. C., asking that Jamna be 
brought up before this Court to .he. dealt 


■with according to law'. The proceeding 
now pending before us is of the nature 
of a habeas co?*pu5 and we have jurisdic- 
tion to pass such orders as maj’ be 
necessary under s. 191 provided the con- 
ditions exist w’hich reader it necessary for 
us to pass such orders. It is not quite 
clear to us why Jamna is on bail and 
on w'hat authority the Magistrate had 
released her on bail. 13 ut we are not con- 
cerned with that at present. Because if 
the Magistrate is wrong in his order 
releasing Jamna on bail, the only order 
that could be passed w'Ould be one direct- 
ing him to execute the warrant issued by 
the Resident, Western Rajputana States 
and that is not the relief asked for by 
Jamna. It is doubtful whether the exercise 
of the jurisdiction of this Court is 
necessary wliere the person detained is 
on bail. But that question need not be 
discussed because we think the applica- 
tion must fail on other grounds. 

It is alleged that there are grave in- 
formalities connected with the proceedings 
of this CAse. It is stated that the applicant 
is a Manrarl Hralimin woman whose 
family home is Jasalmer? hut that she 
has long been re^iditig in Hyderabad and 
in Karachi and it is said that she recently 
became a Muhammadan and had married 
a local Muhammadan. It is said that this 
apjstacy has e.xcitcd considerable indigna- 
tion amongst the Marwari Brahmin com- 
inunitv both ht-ie and at J isalmere and 
that in order that tlie woman may 
be biongbt buck to Jasalmoie and to 
obtain her removal from Biitish India a, 
collusiv'e and framlulent accusation of 
theft has been brought against her in 
Jasalmere in respect of a certain incident 
which took place some years ago and that 
the Jasilmere Judicial Authorities have 
been deceived and that they in their turn 
uninlenlionaily misled the Resident, 
Western Rajputana Slates and that he has 
is.sned the warrant without due enquiry. 
These are mere allegations. We hesitate 
to believe thut any smdt series of frauds 
has been committed but in any case, we 
are of the opinion, it is not for us to. 
look into this matter. No doubt, if the 
Magistrate has any reason to suppose that 
any further enquiry should be made 
before executing the warrant, he will report 
the case under s. 8(a). We have no doubt 
the right of asylum in British India would 

not-b.e violated with impunity. But that 
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Is a matter purely for the discretion of 
the Magistrate and for the Local Govern- 
ment. We cannot ourselves issue any 
orders in that purely executive matter. 

Assuming that the accused person is in 
custody all we have to do is to see that 
she is under custody under a lawful 
warrant. Now, this warrant is signed by 
a person having authority to sign the 
warrant, {ride s. 7 of the Indian Extradi- 
tion Act,). The warrant is also addressed 
to the right person because under the 
Cr. P. C,, ‘‘District ^Magistrate" includes 
an Additional District Magistrate. The 
warrant also refers to an extradital)le 
offence as defined in the First Schedule of 
the Act. 

We are invited to investigate into the 
proceedings of the Resident, Western 
Rajputana States. But, in our opinion, 
we have no power to make such an in- 
vestigation. The proceedings by way of 
habeas corpus are proceedings calling 
upon a person having custody of a prisoner 
to produce him and demonstrate under 
what authority he holds him in custody. 
If the authority be a legitimate authority 
binding on the officer complying with it, 
he is bound to obey the order of that 
authority, and the Court cannot interfere. 
All this Court can do is to see that there 
is no patent defect visible in the author- 
ity by which the person having custody 
detains any person. Had it for instance 
been the case that the warrant was not 
issued over the name of the Resident but 
over that of some inferior agent or had 
the warrant not been duly sealed or had 
it been directed to a wrong officer, then, 
no doubt, the warrant being informal 
would not justify the detention of the 
petitioner. 

Again if the warrant had directed the 
arrest of a European British subject, and 
such a person were so detained that 
again will be an error which we will be 
entitled to correct. Or again if a warrant 
mentions an offence which is not an 
extraditable offence within the meaning 
of the Act, there again the warrant would 
have been invalid, and this Court would 
have directed that the person detained 
should be set at liberty. But further than 
this we do not think that the aid of this 
Court can be invoked. 

It was urged that there was an inform- 
ality patent on the face of the warrant 
becatise although theft is an extraditable 


offence under the First Schedule of the 
Act, yet it is not an extraditable offence 
under the treaty with Jasalmere and 
there is a provision in the Extradition Act 
that the Act shall not work in derogation 
■ ^ ^ t ween British India and any 

Indian iState. But there is no derogation 
of the rights of the parties to the treaty 
of Jasalmere by allowing one Government 
with the consent of the other to obtain 
extradition of a criminal who has com- 
mitted an offence not mentioned in the 
treaty. It often happens that extradition 
is granted in special cases bet-weeii States 
who have no general treaty of extradi- 
tion whatsoever. Volenti non fit injuria — 
A Government or a State is entitled if 
it so wish to hand over persons subject 
to the law of another State at the request 
of that State. There is here no deroga- 
tion to the Sovereign rights of either 
power. All that the section provides is 
that the Act shall not work against the 
will of either party so as unduly to impose 
any liability on such party. It does not 
prevent their co-operation in a friendly 
action according to the comity of nations. 
There is thus no ground for saying that 
under s. 18 of the Indian Extradition 
Act the warrant is invalid. It would, no 
doulit, be otherwise if the offence under 
which the warrant is issued had not been 
an extraditable offence. 

On the whole, therefore, we find our- 
selves unable to interfere and must reject 
this petition. 

P. B. A. 

z. K. Petition rejected. 


LAHORE HIGH COURT. 

Criminal Revision No. 4yG of 1925, 

May 15, 1925. 

Present: — Mr. Justice Harrison. 

ISMAIL — Petitioner 
versus 

EMPEROR — Respondent. 

Venal Code {Act XLV of ISOOj, ss. 103, W. 445— 
Enclosure forming part of house, irhether building — 
Burglar discovered in house at night — Death caused 
by bl »us on head — Right of private defence, whether 
exceeded — Offence. 

An enclosure surrounded on all four sides by a 
■wall, entrance and exit from which is effected 
through a gate which is kept locked at night, and 
which forms an indivisible part of a residential bouse 
is a “building” within the meaning of s, 442 of the 
Penal Code. 
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Sheva v. Empress, .*^5 P. P. ISTfl Cr.. followed. 

Kohmi V. Emperor, 20 Ind. Cas. 305; 208 P. L- P- 
1915; 21 P. R. 1914 Cr.; 16 Cr. I.. .T. 1 aud Sunder v. 
Emperor, 19 Ind. Cas. 864; 56 P. L. Pv. 1919; 20 Cr. L. 

J. 240; 11 P. \V. R. 1919 Or., distinguished. 

Accused was awakened in the middle of the ni,?ht 
by the sound of movements in an enclosure adjoininj? 
the room where he w.as sleeping?. On getting 
found a man inside tlie enclosure and in the scunle 
which ensued he killed liim by striking him on his 
head three times with his stick; 

Held, (1) that although the deceased harl been 
guilty of the ofTence of house trespass the offence had 
been completed once the deceasefl had elTected his 
entry into the enclosure and the accused was not. 
therefore, entitled to the exercise of the 
private defence under the provisions of s. 103 (-1 of 

the Penal Code; . 

(2) that accused having found a burglar in his 
house in the middle of the night in a dark room had 
every reason to su])pose tliat the burglar liad commit- 
ted theft or was going to do so and that if he met 
him the burglar would presumably strike him and 
that innsmuch as the accused could not know in the 
dark whether the burglar was armed or not, it could 
not be said that lie liad exceeded liis right of private 
defence bv striking the burglar three times and render- 
ing liim’ incapable of doing any further injury to 
his person or property and that tlie act of the accused 
was covered bv the provisions of cl.(l) of s. 103 of 
the Penal Code and he had consequently committed 
no offence. 

Application for revision of an order of 
the Sessions Jud^e, Ferozepore, dated the 
23rd January 1925, affirming that of the 
Magistrate, First Class, Ferozepore, dated 
the 27th November 1924. 

Sardar Tara Singh, for the Petitioner. 

Lala Anant Ram, ‘for the Government 

Advocate, for the Respondent. 

JUDGMENT, — The facts of this case 
are that one Ismail and Dula, his brother, 
■were waked up in the middle of night by 
the sound of movement in the wara adjoin- 
ing the room where they were sleeping. 
They got up and found a man Sardara inside 
the wara, and, in the scuffie which ensued, 
Ismail killed him by striking him on the 
head with his stick. He has been convicted 
under s. .304 and sentenced to four years 
rigorous imprisonment and his conviction 
and sentence have been upheld by the learr^ 
ed Sessions Judsre, who found that he had 
exceeded the right of private defence of his 
person and property as three blows were 
found to have been inflicted on the head. 

It was urged before the Trial Court and 
the Sessions Judge that s. 103, Indian Penal 
Code, applied as the man who was killed was 

committing or had commiUed the offence of 
house-breaking. Both the lower Courts have 
held that the offence of house-breaking was 
not commiUed, The Sessions Judge has 
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followed Kohmi v. Emperor (1) and Sunder 
v. Emperor (2), but his attention does not 
appear to have been drawn to Shera v. Em- 
press (3) which ruling, it appears to me, 
exactly covers the facts of this case, while 
those relied on do not. The map and the 
evidence show that this so-called warn 
forms an indivisible part of the building 
which constitutes the house of the accused. 

It fills up a corner, it is surrounded on all 
four sides by a wall, entrance and exit are 
effected through a small gate or phalla 
which is kept locked at night, and the 
thief Sardara must have effected his en- 
trance by scaling the wall. Neither in 
Kohmi V. Emperor (!' nor in Sunder v, 
Emperor (2), did the enclosure in question 
form part of a building. In Sunder v. Em- 
peror f2), the wall did not go the whole way 
round, and in the earlier ruling the wara 
was of the common type of an enclosure for 
cattle out in the fields. Here, the enclosure 
is for practical purposes one of the rooms 
of the house; from it other rooms open 
and, although it has no roof, it is an 
integral part of the building. The facts 
are identical with those of Shera v. Em- 
press (3). Following the decision of the 
majority of the Judges, who decided that 
case, I hold that here also the enclosure in 

question is a part of a building. 

While, however, it is clear t hat the man 
Sardara committed the offence of house- 
breaking, the question still remains whether 
8 lOSorrathers. 103(2)applies in its entirety: 
I think not. The right of private defence 
of property extends to the voluntary caus- 
ing of death, if the offence, the committing 
of wt ich occasions the exercise of the 
right, be one of certain offences including 
house-breaking b}' night. In this case that 
offence had been completed, once tlie burg- 
lar got over the wall, and it was past history. 
It could not be said to occasion the exercise 
of the right of private defence It is, there- 
fore, necessary to see whether the apprehen- 
sion’ of what was going to happen justified 
the accused in acting as he did. All that 
he knew was that a burglar was in his 
house in the middle of the night in a dark 
room. He had every reason to suppose that 
the bur<^lar had committed theft or was 
going to°do so and that if he (the owner of 


(1) 26 Ind. Cas. 305; 
1914 Cr.; 16 Cr. L. J. 1. 


208 P. L. P. 1915; 24 P. R. 


(2) lo’lnd. C^s. POt P. h. R. 1919; 20 Cr. L. J. 240; 
11 P. \V. R. 1919 Cr. 


(3) 35 P. R. 1879 Cr. 
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th.e house) met him he would presumably 
strike him. He could not know in the dark 
whether the burglar was armed or not and 
taking everything into account I do not 
think that he exceeded his right of private 
defence by striking the burglar three times 
and rendering him incapable of doing any 
further injury to his person or property. I 
find, therefore, that the right of private 
defence was not exceeded and that the case 
fulfils the requirements of s. 103 (4), though 
it does not fulfil the requirements of s. 103 
(^)- 

I accept the revision and acquit the 
petitioner. 

Revision accepted. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Reference No. 96 of 1925 

July 27, 1925. 

Pre$ent:~'MT. Kennedy, J. C., and 
Dr. DeSouza, A, j. C. 
NATHOOMAL and others— Applicants 

versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code (Act V of ISOS), s. 
Transfer of case — Application direct to Court 

whether coinpetent—Intention to apply for transfer 

"f^tified Court, whether bou 7id to postpone case 

Practice. 

An application under s. 52G (8) of the Cr. P. C 
^ of a criminal case pending before a 

bubordinate Magistrate lies direct to the High Court 
and It 18 not necessary that such an application should 
be made in the first instance to the District cr Sub- 

Divisional Magistrate under s. 528 of the ('r P P 
[p.73. coi 1.] i.c. 

In re Fouseca, G Bom. !.. R. 4S0; 1 Cr. L J 589 
not applied. ’ 

Dhone Kristo v. King-Emperor, 6 O. W. N 717 

referred to. ’ 

intention to make an application under 

8. 526 of the Cr. P. C. is notilied to the Court, the 
Magistrate is not bound to adjourn or postpone the 
case unless he is satisfied that the accused person has 
a hona fide intention to make an application to the 
High Court, [p. 74, col. 2.] 

Joharuddin Sarkar v. Emperor, 31 C. 715: 8 C W 
N. 910; 1 Cr. L. J. 804, relied upon. 

Queen-Empress v. Gayitri Prosunno Ghosal, 15 C. 
455; 7 Ind. Dec. (k, s.) 888 and Gunamony Sapui v 
Queen-Empress, 3 C. W. N. 758, referred to. 

Per Kennedy, J. C. — A Magistrate must not, how- 
ever, refuse an application for adjournment under 
8. 526 (8) of the Cr. P. C. on conjectural grounds. It 
la only in a case where the circumstances existing at 
the tim#* of the filing of applications are such that it 
18 quite clear to the Magistrate that there is no bona fide 

wteatiOD of applying for transfer that he can refuse 


to adjourn. And if lie does so refuse to adjourn, he 
luu&l take care tliat lie piasses no final or penal order 
against the ai»plicaiit until the applicant has had a 
reasonable opportunity of demonstialing by making 
an application for actual transfer tliat his 'intention 
did really e.xist, A Magi.'^trate should also remember 
that sliould iie refuse such an application and should 
the apj.licaiit eveutunlly make an ajiplication to the 
Higli (.uiirt, it is probable that whole of tlie proceed- 
ings subsequent to that application might be held to 
be void even if t)ie High Court came to the conclu- 
sion that there wns no ground for transfer, [p. 75, col. 
•*' ) 

Reference made by Mr. DeSouza, A. J. C., 
Sind. 

Mr. Nihcheldas C. Vazeerani^ for the 
Applicants. 

Mr. C. .1/. Loho, Acting Public Prosecutor, 
for the Crown. 

JUDGMENT. 

De Souza, A. J . C.--The first question 
referred to the Bench is whether an applica- 
tion under s. 526 of the Cr. P. C. for a 
transfer of a criminal case pending before 
a Subordinate Magistrate lies direct to the 
High Court or whether an application 
should be made in the first instance to the 
District or Sub-Divisional Magistrate under 
s. 528 of the Cr. P. C. 

In In re Fouseca (1), the Bombay High. 
Court held that ordinarily the High Court 
would not transfer a case pending before a 
Subordinate Magistrate unless the party 
applying for the transfer has moved the. 
District Magistrate before going to the 
High Court. That, however, was a decision 
given before s. 526 (8) was amended by. 
Act XVIII of 1923. Under the amended 
clause it is open to the Public Prosecutor or 
the complainant or the accused person at 
any stage in the course of an enquiry or 
trial and not necessarily before the cem- 
mencemenl of the hearing, as under the old 
law*, to notify to the Court his intention to 
make an application and the Court is bound 
to adjouin the case for such a period as wdll 
afford a reasonable time for the application 
to be made and an order to be obtained 
thereon. ^All proceedings held by the. 
Magistrate after the accused notifies bis 
intention would be void.vUnder the old. 
section it is doubtful whether the Court 
was bound to adjourn after an application 
for transfer was made under s. 526. The 
section requiied that the Court should exer- 
cise the pow’ers of postponement or adjourn- 
ment given by s. 344 in such a manner as 
will afford a reasonable time for an applies- , 
tipn being made to the High Court and ap 

W 6 Boro. L. R. 460; 1 Cr. h J. 569, 
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ojder being obtained thereon, before the 
accused is called on foi his defence. The 
postponement was no part of the essence^ of 
the obligation laid upon the Court. Ihe 
essence of the obligation was that the 
party should have a reasonable time 
to move the High Court and obtain 
its orders. In any case it was com- 
petent to the Magistrate before grant- 
ing an adjournment to proceed with the 
case upto the point at which the accused 
would be called on for their defence. And 
the trial was good and valid in every case 
at least upto the close of the case for the 
prosecution : Dhone Kristo v. Kiiig-Em- 

peror (2). . . , _ _ 

If the District or Sub-Divisional Magis- 
trate is to be moved in the first instance 
before an application under the section as 
amended is made to the High Court, it 
would follow that the trial would have to 
be adjourned for a period sufficiently long 
to enable the applicant to obtain an order 
of the District or Sub-Divisional Magistrate, 
under s. 528, Or. P. C , and if that order is 
uiifavourable to obtain an order fiom the 
High Court. Again the anomaly would 
result that while s 528, Cr. P C., does not^ 

provide for a compulsory aHjouinment oi,^ 
the trial, s. 526 (8) renders an adjournment 

imperative. ■ ^ 

It is only by notifying an intention to 

apply under s. 521 of the Cr. P. t ., that a 

party aggrieved cm obtain an acljouinment. 
An application under that section lies direct 
to the High Court. There is nothing in 
the Statute which renders it necepary to 
move the District or Huh-Divisional Magis- 
trate '■in''the first instance. It the High 
Court cannot bo moved until an oidei 
is obtained from the District or bub- Divi- 
sional Magistrate, the trial will be uiineccs- 

sarily delayed. , ^ . 

We would, therefore, answer tlie first 

question referred to us by raying that an 

application under s. 526 of the Or. P. C. for 

a transfer of a criminal case pending before 

a Subordinate Magistrate lies direct to the 

High Court and it is unnecessary that such 

ah application should be made m the first 
instance 10 the District or 8ub-Divisional 
Magistrate uiLdfir-S-52i of the Cr. 1 . C . 

The next question referred to us is whe- 
ther the Court is bound to adjourn or post- 
pone the case whenever an intention to 
make an application under s. 526 is notified 
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to the Court, even though there is no Iona 
Jide intention to make the aiiplication and 
the intention is notified merely for the 
sake of delaying proceedings. Instances 
of gross abuse of the provisions of this 
section are referred to in t!ie order of 
reference Cases are brought to notice in 
which an intention to a[)ply is notified 
merelv because it does not suit the con- 
venience of the Pleader to attend a hearing 
or because the party does not wish a par- 
ticular witness who was shortly leaving the 
jurisdiction of the Court lobe examined. 
Not infrequently criminal trials have been 
unnecessarily held up because of successive 
notifications’ by each of several accused 
persons on the same grounds or by several 
notifications from the same accused person. 
The Magistrates conceive that they are bound 
to grant an adjournment whenever an inten- 
tion to make an application is notified. 
And at the adjourned dale of hearing in a 
considerable number of cases tlie accused 
or his Pleader intimates to the Court that 
he has in the interval abandoned his inten- 
tion to make the application and the trial 
may be proceeded with. 

In this class of cases it is clear that thei-e 
never was a bona fide intention under 8. 526, 
of the Cr. P. C, but merely a pretence. 
There was no real “ intention to make an 
application under the section” to quote the 
words of cl. (S). The question was con- 
sidered by Pratt and Handley, JJ., in 
Joharnddin Sarkar v. Emperor (3) who 
observed as follows : — 

“ If in laying down that owing to a refusal 
to grant an application for postponement 
purporting to lie ma<'le under s. 520 all tlie. 
subsequent proceedings are necessarily 
illegii, it was intended by Stevens and 
Harrington, JJ., in Queen-Empress v.Gayitrv. 
Prosunno Gkosal (4) that such a dictum: 
should be of general application, then we 
must respectfully beg to differ from them., 
It seems to us that such an interpretation 
of the law might have disastrous effects on. 

the administration of justice as it would lie 

in the power of every accused person to 
delay and thereby possilJy defeat justice 
by intimating to the Court that he intended 
to move the High Court for a transfer, no 
matter how frivolous, groundless or illusory 
the application might be.” 

The learned Judge went on to point out 
that if in every such case where the Magis- 

(3) 31 C. ll'y, 8 C. W. N. 910, 1 Cr. L. J. 801, 

(4) 15 0. 455; 7 Ind. Pec. (n. e.) 888. 


(2) 6 0. W. N. 717. 
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trate had proceeded with the trial llio 
accused could legallj* insist on a re-tii.il 
the result would be a grave anomaly whicli 
the Legislature could never have intended. 
For e.v hypothe-^i there beins: no ground for 
a transfer the same Judge would re try the 
case precisely as before although there was 
no defect in the previous trial or any pos- 
sible advantage to be gained by duplicating 
the whole process. 

We concur with these observations and 
although they were made with reference to 
the old section we consider that they apply 
with equal force to the section as amended. 
The Select Committee to whom the present 
bill was referred were alive to the gross 
abuse to which the provisions of the section 
as they stood had lent themselves, and, 
therefore, felt that greater safeguards were 
necessary. For these reasons they main- 
tained the principle of the new su'b-s. G-A 
which enables the High Court to award 
costs in dismissing an application. But 
they decided in favour of rejecting the 
proposal that discretion as to an adjourn- 
ment should be left with the Court except 
when the applicant gave security in which 
case the adjournment should be compulsory. 
The result is that when an application that 
is made may be penalised if it is found to 
be frivolous or vexatious, no penalty attaches 
when no application is made at all, although 
an intention to apply is notified and an 
adjournment obtained. 

No doubt where applications are made to 
the Trying Magistrate to slaj^ proceedings 
on the ground that the petitioner was about 
to apply to the High Court to transfer the 
case to another Magistrate and no applica- 
tion is made to the High Court or the 
application when made contained no refer- 
ence to the application for transfer the legal 
advisers of the accused are liable to severe 
censure [Gunawony Sapui v. Queen-Empress 
(5).] But in the vast majority of cases it is 
found that the legal advisers safeguard 
their position by making the accused person 
himself sign the application and disclaiming 
all responsibility. 

We think that when an intention to apply 
under s. 526 of the Cr. P. O. is notified to 
the Magistrate he should satisfy himself 
that the party has a bona fide intention to 
move the High Court and that the nolifica- 
tion is not a mere prete.xt to obtain an 
adjournment. It is, however, no part of 

(5) 3 C. W. N. 758. 
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the function of the Magistrate to investigate 
whether the grounds on which the intention 
purports to be based are valid or reason- 
able grounds. He should merely determine 
on the materials before him wliether there 
are reasonable grounds for holding that the 
intention is entertained as a fact. If he 
comes to the conclusion that it is only a 
pretence of an intention he should decline 
to stay proceedings. If nevertheless it hap- 
pens that the accused applies to the High 
Court and obtains an order of transfer, the 
only result will be that the proceedings 
subsequent to the notification of intention 
would be void. 

We answer the second question referred 
to us by saying that whenever an intention 
to make an application under s. 526 of the 
Cr. C. is notified to the Court, the Magis- 
trate is not bound to adjourn or postpone 
the case, unless he is satisfied that the 
accused person has a bona fide intention to 
make an application to the High Court. 

Kennedy, J. C, — I concur, in the 
view taken by my learned brother, 
that it is in the power of the Magistrate 
to refuse to adjourn a case under s. 
5lC (y) when he is bona fide satisfied 
that the applicant has no intention to make 
an application for transfer. It seems to me 
that to interpret s. 52G (8) in the manner 
which has been pressed upon us will be 
in effect to lay it down that the Legislature 
has put into the hands of an accused person 
to say whether he shall or shall not ever be 
tried by a Magistrate. To put a very 
extreme case, it would be quite possible for 
an accused person to put a veto on the trial 
of the case pending against him. There 
is nothing so far as I can see in s. 526 (8) 
which prevents an accused person or a com- 
plainant from notifying his intention to 
apply anew for a transfer on a fresh ground 
as soon as the Magistrate after one adjourn- 
ment calls anew and begins to hear the 
case. Apart from such an extreme case as 
that, it is quite clear that if s. 526 (8) is 
to be interpreted in the way pressed upon 
us, accused persons can by an easy device 
so delay the trial of cases that it would 
cause considerable harassment to the com- 
plainant and the witnesses and defeat the 
course of justice in the end. Similarly, of 
course, a complainant could harass and 
wear out an accused person. All this as 
shown in the judgment of my learned bro- 
ther may be done without any penalty 
whatsoever. I apprehend that this is aot 
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the intention of the Legislature. A reason- 
able interpretation must be given to the 
words of the section. Therefore the “ iiiten- 
tention ” referred to in s. 52G must be a 
real bona fide intention and it is a matter 
for the decision of ttie Magistrate in each 
case in view of the circumstances to decide 
whether there is such a bona fide intention. 
Apart from interpretation of the section 
moreover, all Courts have jurisdiction to 
prevent all attempts to defeat the ends of 
justice by abuse of procedure. 

Having said so, it is necessary to give a 
strict warning to the Magistrate that they 
are not to refuse applications for adjourn- 
ments on conjectural grounds. It is only 
in such cases where the circumstances exist- 
ing at the time of the filing of applications 
are such that it is quite clear to a Magis- 
trate that there is no broia fide intention of 
applying for transfer that he can refuse to 
adjourn. And if he does so refuse to 
adjourn, he must take care that he passes 
no final or penal order against the applicant 
until the applicant has had a reasonable 
opportunity of demonstrating by making 
an application for actual transfer that his 
intention did really exist A Magistiate 
should also remember that should he refuse 
such an application and should the appli- 
cant eventually make an application to the 
High Court, it is probable that whole of the 
proceedings subsequent to that application 
might be held to be void even if the High 
Court came to the conclusion that there was 
no ground for transfer. 

With this explanation I answer the two 
questions under reference in the same 
way as has been done by my learned brother 
(Dr. De Souza), 

p. B. A. Answered accordingly. 

Z. K, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Application No. 138 of 1925. 

September 15, 1925. 

Present ; — Mr. Simpson, A. J. C. 
Thakui'ain LACHMl K.UER and oTdiiRS 

— Applicants 
versus 

PARTAB NARAIN—Opposite Party. 

Ci-iminal Procedure Code (Act V of 1898), 8S. 11*5, 
lltQ^DUpuie as to possession of immoveable property 


ity of. 

IiT a proceeding under s. 115 of the Cr. P. C. tlie 
M has no ri^jhl to com].el a party who lins 

ohtaino'l a docroe fr-.m a Civil Court in respert of 
111* pr >port 3 * in di-^pute to p,o baok tf» tlio Civil Court 
an<l Aret somothinj; else. 'J'l»e Civil Court would re- 
fuse to entertain Ids suit, the matter lieine: i-vs pidicota. 
All that suoh a person can do is to exeeute his dt v’ce 
and to obtain possession of his property. I Iw Mosris' 
trate can onlv keep possession of the pi‘oj;(>rty until a 
competent Court has determined the riffhls of llie 
parties, and oiiee that i.s d.nioihe Magistrate 1 ;hm 
nothing to do but to give etlect to the decree of the 
Civil Co\irt. 

- Application for revision against an order of 
the Sessions Judge, Fyzabad, dated the 6th 
July 1925, reversing that of the Magistrate, 
First Class, District Fyzabad, dated the IGlh 
March lb25. 

Mr. S iarnatuUah. for the Applicants. 

Mr. Khaliqzaman, for the Opposite Party. 

ORDER.— This is an application in 
revision against an order of a Magistrate 
taking possession of an estate under s. 14G. 
The facts are that there was a dispute be- 
tween Janki Kunwar, who was 

in possession, and B. Miter Sen Singh and 
others, who claimed possession. B. Miter 
Sen Singh was plaintilf, and he got a decree 
from the Subordinate Judge. Mnsammat 
Janki Kunwar appealed, and she got a 
decree from this Court. B. Miter Sen Singh 
appealed to the Privy Council. The decree 
of this Court was set aside and the decree 
of the Subordinate Judge was restored by 
an order, dated 25th July 1925. This decree 
was put into execution and formal posses- 
sion was given. In the meantime A/u5am- 
mat Janki Kunwar conveyed the property 
to Pratab Narain Singh, and he began 
making collections from tenants. The 
learned Magistrate has come to a finding 
that it is probable that Musammat Janki 
Kunwar had wind of the Privy Council 
decree before she made the conveyance. It 
is of no consequence whether she had or 
not. That conveyance was either after the 
decree or it was pendente lite. In either 
case, it was not worth the paper it was 
written on. The Magistrate has no right 
to compel a party who has got a decree 
for land to go back to the Civil Court and 
get something else. The Civil Court would 
refuse to entertain his suit, the matter being 
res judicata. All he could do was to exe- 
cute his decree and he has been put in 
possession. A Magistrate can only keep 
possession of property until a competent 
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Court has -’‘determined the rights of the 
parties thereof, or the person entitled to 
possession thereof. The Privy Council has 
decided this point, and the Magistrate has 
nothing to do but give effect to the decree 
of the Privy Council. Tlie argument that 
Pratab Narain Singh has any title indepen- 
dent of Musa mmat Ja^nki Kunwar is definite- 
ly negatived by the findings of fact in the 
Magistrate's own order. It is clear that B. 
Pratab Narain Singh is not in possession. 
Collecting a few rents from a few tenants is 
not possession. 

I set aside the Magistrate’s order and 
direct him to make over possession to the 
decree- holders. 

z. K. Order set aside. 


PATNA HIGH COURT. 

Criminal Revision No. 421 of 1924. 

November 14. 1925. 
present: — Mr. Justice Ross. 

RAMPRATAB MAUWARI— 

Petitioxek 

versus 

[Sheikh SATIF and otheus — O peo^ITE 

Parties. 

Criviinal Procedure Code (.ict V of ISOS), s. IJt7 — 
— Muhammadan Law — Prayers whether can be said on 
land belonging to another — Right of way orer land 
belonging to another in order to icorship at grave, 
whether can be claimed. 

"Under the Muhammadan Law a Muhammadan can- 
not say his prayers on property belonging to another . 
■without an. express or implied permission of the 
owner of tlie property. 

Niadarv. Tika, 9 Iiid. (’as, 45 relied on. 

Therefore, a Muhammadan lias no right to say - 
prayers at a grave situated in land, belonging to 
another and consequently cannot claim a right of way 
to go over land belonging to another in order to, 
worship at a grave situated in that land. 

Appeal against an order of the District 
Magistrate, Bhagulpur, dated the 17th June 
1924, confirming that of the Deputy Magis- 
trate, Bhagulpur, dated the 28th April 1924. 

Messrs. K. P, Jayas^val and M. N. Ray, 
for the Petitioner. 

Messrs. Akbari and Khurshaid Husnain, 
for the Opposite Party. 

JUDGMENT.— This application is 
directed against an order passed under s. 
147 of the Or. P. C. in favour* of the second 
party-i The subject-matter of the litigation 


was a right of way claimed over land in 
the occupation of the first parly in order , 
that certain Muhammadans should go to 
worship at a grave on that land which they 
regarded as the grave of a Peer. The Courts 
below have found that they had this right 
of way. But in Niadar v. Tika (1), Mr. 
Justice Karamat Husain observed that “one, 
of the well-settled rules of the Muhammadan 
Law is that a Miihammadan cannot say his 
prayers on the property belonging to an- 
other without an express or implied per- 
mission of the owner of the property.**' 
Here the action of the first party in erecting, 
a wall round the land negatives the idea 
that there is any permissicn. express or 
implied, to worship on this land. 

It is contended in support of the order 
that the right which is now in dispute is. 
not the right to pray at the grave, but the. 
right to go over the land to the grave; but,, 
in my opinion, these two rights cannot be 
separated. It is not an independent right, 
of way as an end in itself that is claimed: 
it is a right to go over the land of the 
first party in order to worship at tlie grave, 
on tiiat land. If the right to worship at 
the grave does not exist, as according to 
the authority above cited it does not, then 
the ancillary right cannot exist, and there! 
can be no possession of it. 

J, therefore, allow this appli<a(ifn and 
discharge the order of the Courts below. 

z K. Application allowed. 

(1) 9 fnd. Cas. 45. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Application No. 139 of 1925. 

October 6, 19: 5. 

Present : — Mr. Wazir Hasan, J. C. 

SheikJi ABDUL WAHAB— Acccsed 

— Applicant 
versus 

EMPEROR THROUGH IMOHAMMAD 
HUSAIN — Complainant — Opposite Pahty. 

Criminal Procedure Code (Act V of 1808), $.115, 
proceedings under—Duty of Court to decide questitm 
of actual possession. 

The crucial question to be decided in prcceedings 
under s 145 of the Or. P. C. is cs to who is in 
actual possession of the subject in dispute and not 
who has the right to. such possession, [p. 77, col. 2J. ' 
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Criminal revision against an order of 
the Sessions Judge, Rae Bareli, dated the 
6th August 1925, contirming that of the 
"First Olas^, Magistrate, Rae Bareli, dated 

the '26th ilay 1925. 

Mr. Wasi Hasan, for the Applicant. 

Mr. H. Husain, [Md. Husain), for the 
Opposite Party. 

JUDGMENT.— This application arises 
out of the proceedings taken against the 
applicant Abdul \Vahab under s. 145 of 
the Cr. P. G. The order of the Trial Court 
was that the opposite party Asmat I llah 
shall retain possession of the property in 
•dispute until evicted therefrom in due 
course of law. The order further directed 
Abdul Wahab to refrain from disturbing 
Asmat Ullah’s possession until the latter 
was so evicted. 

Abdul Wahab was dissatisfied with the 

'Order of the Trial Court. He took it in 
•revision to the Court of the Sessions 
Judge of Rae Bareli. The learned Judp 
'dismissed the revision and confirmed Ifi® 
■order of the Trial Court. Abdul U ahab 
has now come to this Court under the revi- 

Bional section of the Cr. P. C. 

I have beard the arguments in this case 
at great length and have come to the con- 
'Clusion that the order in question cannot 
be maintained and must be set aside, ihe 
judgment of the Trial Court and of the 
Court of Appeal were read to me by the 
Counsel of both sides and then I read 
■them myself more than once. 1 also heard 
•discussions at the bar on the merits of the 
case I am convinced that neither the 
Court of first instance nor the Court below 
cared to look into the law applicable to the 
subject with which they had to deal. 

The proceedings were initialed under an 
application dated the 24th March u 
filed by one Mohammad Husain on l^half 
of his master Asmat Ullah in the Court 
of the Sub-Divisional Magistrate of Salon 
in the District of Rae Bareli. It appears 
that Asmat Ullah was appointed lambardar 
of Mahal Shekhana situate in village Jais, 
under an order of the Revenue Court dated 
15th of May 1924. Before the appointment 
of Asmat Ullah. Abdul Wahab the 

laTubardar of the mahal. Asmat Lllan 
and Abdul Wahab are both co-shaTers m 
the mahal. The application of the 14th 
March 1925, recites several acts of Abdul 
Wahab as tending to interfere with the 

possession which the newly appointed tawi- 


emphror. T7 

6(1 rdar tried to recover by collecting rent 
from the tenants of the mahal. On the 
date the application was presented Abdul 
Wahab happened to be i)resent in the 
Court of the Sub-Divisional Magistrate. 
The learned .Magistrate recorded the state- 
ment of Abdul Wahal). Notice was then 
issued, under s. 115, calling on the parties 
to tile written statements as required by 
that section. Abdul Wahab in response 
to that notice filed his written statement 
in which he contested the applicability of 
s. 145 to the facts of the case and asserted 
that he was in rent collecting possession 
of the mahal and certainly of his own 
share in it and also in actual possession of 
certain khitdkasht lands. A mass of oral 
and docuinentaiy evidence was tendered 
by the parties to the case and accejited 
by the Trial C'ourt. When the matter, how- 
ever, came to be decided, the crucial iioint 
of actual possession on which the proceed- 
ings under s 115 depended was never 
approached and the case was decided with 
reference to tlie “ right ” of collecting rent. 
This would not have happened had the 
learned Magistrate taken the trouble of 
refreshing his memory with the contents 
of s. 145. Sub-s. (1) of s. 145 distinctly re- 
quires “written statements of their (parties) 
respective claims as respects the fact of 
actual possession of the subject of dispute.” 

Sub-s. (4) distinctly excludes consideration 
of the " merits of the claims of any of 
such parties to a right to possess the sub- 
ject of dispute.” Finally the Magistrate 
is required by the Code to decide “whether 
any or which of the parties was at the 
dale of the order before mentioned in such 
possession of the said subject.” The word 
“ such ” qualifies the word “ possession.” 
This qualification refers back to sub-s. (i) 
of s. 145 as to the nature of the possession 
on which the decision is required by law 
to be made. As already stated sub-s. (i; 
says claims as respects the fact of actual 
possession of the subject of dispute.” 
The same result is reached when we con- 
sider the phraseology employed by the 
Legislature in enacting sub-s. (6) of s. 145 
of the Cr. P. C. When I come to consider 
the judgments of the Courts below in the 
case before me I find that they lack in 
essentials required by the provisions of the 
law already referred to. The Trial Coutt 
puts the issue before it for decision in the 
following words : “ Main point to be de- 

cided is whether in this mahal the lam^ 
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hardar only realises rent or each co-sharer 
separately from their tenants." After Ihisa 
reference is made to a judcment of the 
Court of the Sessions Judge of iiae Ihireli, 
dated the 2Gth Fehniary aud on tlie 

authority’ of that judgment it is held that 
the lambardar has the exclusive right under 
the law to make rent collections. The 
learned Magistrate sums up Ins conclusions 
as follows: — 

“ P'rom the documentarv evidence filed 

V 

by the parties which are too many in num- 
ber and the oral evidence produced by the 
parties I come to the inevitable conclusion 
that in mahal Shekhana patti Abdul Chafoor 
the lambardar is only entitled to collect 
rent from the tenants. Consequently I 
order that the mahal be released in favour 
of Sheikh Asmat Ullah and in future 
Abdul Wahab should not interfere with 
the rent collection of entire mahal." 

Having dealt with the <iuestion of mahal 
the learned Magistrate then proceeded to 
deal specifically with the question of sir 
plots. Abdul Wahab claimed exclusive 
actual possession of these plots and as the 
learned Magistrate observes evidence was 
adduced by the parties on this point. Here 
again the controversy as to actual pos- 
session is disposed of by a reference to a 
judgment of the Land Record Officer dated 
the 27th of August 1923 in which it was 
held that the so-called sir and khudkasht 
plots were actually cultivated by the 
tenants in the year 1330 and not hy Abdul 
Wahab. Whether there has been any 
change in the state of actual possession 
of these plots in the subsequent j^ears the 
Magistrate does not pause to consider. At 
the hearing of the application in this Court 
a reference was made by the learned Pleader 
of the applicant to a report of the Tahsil- 
dar in respect of the state of possession 
in the sul)sequent years. I only mention 
this to point out that this piece of evidence 
was not considered at all. Be that as it 
may, the judgment of the learned Magis- 
trate has at least the virtue of frankness. 
I quote the following from it; 

“ I did not go into the question of pos- 
session because it has already been held 
that in such cases of lambardari disputes 
the lambardar should be deemed to be in 
possession for the purposes of s. 145 of the 
Or. P. C. [vide Ram Dei v. Parbati (1)]." 

il) A. W, N. (1890; 176. 


The ruling mentioned in the above quota- 
tion was not read to me at the hearing of 
this aj)pIication. I’he nature of possession 
wiiich bliail be the subject-matter of en- 
quiry undor s. 115 is clearlj' defined by 
tljat section itself as 1 have already shown 
in an earlier portion of the judgment, and 

I need not sav more. 

%/ 

When tlie matter went in revision it 
appears that the discussion before the 
learned Judge centered on the ‘right’ to 
collect rent. This was naturally so in view 
of the findings of the Trial Court. Still 
the learned Judge should have seen with 
reference to the law that it was irrele- 
vant. Instead the learned Judge also de- 
cides the question of right only. I quote 
one passage from the judgment of the 
learned Judge : “ But the matter of the 

dispute was, who was entitled to collect 
rent of the mahal ? It was clear that the 
party entitled to collect the rent of the 
whole mahal was entitled to be put in pos- 
session of it.” 

I accept this application and set aside 
the order passed by the Courts below. The 
learned Counsel for the opposite party 
stated before me with great emphasis that 
his client Asmat Ullah has been legally 
appointed lambardar of the mahal and 
that if his possession is not upheld his 
appointment wdll prove wholly futile. I 
entirely sympathise with Asmat Ullah’s 
predicament but I cannot allow the abuse 
of law for purposes for which it was not 
framed. It will be open to Asmat Ullah 
to take further proceedings or other reme- 
dies whichever he is advised to do. 

z. K. ApplicatioJi accepted. 


MADRAS HIGH COURT. 

CRIMINAL Appeal h^o. 99 of 1925. 

April 22, 1925. 

Present: — Mr. Justice Krishnan and 
Mr. Justice Wallace. 

In re VODDE SUBBIGADU - 
Accused — Appei^lant. 

Pinal Code (Act XLV of 1S60), s. 54 — Murder hy 
accused — Insanity, flea of — V naccountahle conduct-^ 
thence of motive — E^ect — Acquittal — Procedure-^ 

Cnmtnal FrQce.durt Code (Act V of IS9S), s. 4ri« 
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The accused on an evening followed two persons 
■who were returning from their work with twi* stones 
in his hand and attacked them and struck one of them 
on tlie head with those stones and iullictcd siuious 
wounds on him. with the result that lie died. It 
appeared that just before the olTence was i-ommitte<l. 
the accused was beha\ing in an extraonlinnry manner 
and had been muttering sometiiing to liiuiselC that 
some persons had ruined iiim. 2\o ni'parcnt sane 
motive could be allegetl for the attack which was 
reallv unaccountable. The accused was in normal 
condition at tlic time of tiial : 

Hdd, tl) tlxat at the tim * when thenc.niscd attacked 
the two persons he was really sutTcring from an imimlse 
of homicidal mania and as a result of it he committed 
these offences, and the case fell under s. 81, I’cnal 
Code and the accused ouglit to he acquitted; (p. 
col. 2.) 

Queen-Empress v. Kadar \ asijer 6hah, 2o C. C04; 12 
Ind. Dec. (n. s.) -lUl. followed. 

(2) that as the accused was no longer suft'ering fnnn 
insanity, he shoidd be detained in tlie dail where he 
already was. not as convict, but in safe custody under 
s. 471, Or. P. C-, pending further action liy Govern- 
ment. [p. 80. col. 2.] 

Appeal against an order of tlie Court of 
Session of the Ananta])nr Division, in Case 
No. 68 of the Calendar for 1!)24. 

The Public Prosecutor, for the Crown. 

JUDGMENT.— In this case the accused 
Vodde Subbigadu lias been convicted by 
the Sessions Judge of Anantapur, under 
B. 302, Indian Penal Code, for the murder of 
one Vodde Madduleti and also under s. 325, 
Indian Penal Code, for causing grievous 
hurt to Madduleti’s wife Veiikatamma on 
the evening of the 21st February 1924. In 
BO doing, the Sessions Judge rejected a 
plea of insanity which was put forward on 
behalf of the accused. The plea was not 
that he was insane at the time of the hear- 
ing but that he was insane at the time 
when the occurrence took place. On the 
evidence in the case which has been set out 
by the learned Sessions Judge and discuss- 
ed by him carefully, there can be no doubt 
that the accused did cause the death of 
Madduleti and also caused grievous hurt to 
his wife as the prosecution witnesses have 
deposed. It would seem that on the day in 
question the accused went to the place 
where Vodde Madduleti and his wife and 
some of the prosecution witnesses were 
working and asked for a drink of water. 
He was given a drink of water after some 
parleying by Venkatamma. He then seems 
to have sat at the place and behaved in a 
somewhat extraordinary manner muttering 
to himself for quite a long time. He seems 
to have been saying “tiwami Narayana- 
murthi, that man spoiled me, this man 
Bpoiled me.'' In the evening after Maddu- 
Uti and Venkatamma had finished their 


work and were returning home the accused 
seems to have gone behind Madduleti with 
two stones in his hand and to have attacked 
him and struck him on the head with ihtse 
stones andinllicted serious wounds on him. 
Madduleti fell down when his wife ran up. 
She was also given a blow l>y the accused 
with the mud pot which she had on her 
head. She also fell down and lost her c< n- 
sciousness. These people weie found sub- 
sequently by some witnesses and taken to 
the hospitaf but Madduleti died as the 
result of tlie wounds iiitlicted on him as 
soon as he reached the hospital. The woman 
sutfered for sometime but has recovered and 
is now examined as P. W. Xo. 9. Her evi- 
dence is corroborated as far as possible by 
the evidence of witnesses who wore working 
with her that day, P. W. Xos. 10, 11 and 12. 
There is no reason to doubt the truth of 
P. W. No. y’s evidence in this case. AVe, 
therefore, agree with the wSessioiis Judge 
in finding that the accused did commit the 
crimes with which he is charged. But the 
important question in this case is whether 
the accused is entitled to rely upon s. 84 of 
the Indian Penal Code and be exctised for 
the facts he had done because at the time 
he did them, he was by reason of unsound- 
ness of mind incapable of knowing the 
nature of his acts or that what he was doing 
was wrong or contraiy to law. The learned 
Sessions Judge lias discussed the question 
at some length but has taken a somewhat 
severe view of the matter. He has held that 
it is not proved that the accused was in- 
capable of understanding the nature of the 
acts which he committed. After looking 
into the evidence carefully, we are inclined 
to think that that is not a correct view. It 
would seem from all the circumstances of 
the case that at the time when he attacked 
the deceased and his wife he was really 
suffering from an impulse of homicidal 
mania and it was probably as the result of 
it he committed these offences. In the 
first place as the learned Judge himself 
remarks there is no kind of motive for the 
crime, or as stated in Qveen-Empress v. 
Kadar Nasyer Shah (1), no apparent sane 
motive at all is alleged. That of course is 
one of the indicia of the act being done by 
some kind of insane impulse. The accused 
was behaving as stated already, in an extra- 
ordinary manner just before the offence 
was committed. He was seated under a 

(1; 23 C. 604; 12 Ind. Dec. (n. s.) 401, 
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hardar only realises rent or each co-sharer 
separately from their tenants." After tliisa 
reference is made to a judgment, of the 
Court of the Sessions J mige oi line hareli, 
dated the 2Gth February ami on the 

authority of that judgment it is lml-1 that 
the lambardar has tlie exclusive right under 
the law to make rent collections. The 
learned Magistrate sums up his conclusions 
as follows: — 

“ From the documentary evidence filed 
by the parties which are too many in num- 
ber and the oral evidence produced by the 
parties I come to the inevitable conclusion 
that in viahal Shekhnna patti Abdul Ghafoor 
the lambardar is only entitled to collect 
rent from the tenants. Consequently I 
order that the mahal be released in favour 
of Sheikh Asmat Ullah and in future 
Abdul \\ ahab should not interfere with 
the rent collection of entire mahal." 

Having dealt with the question of mahal 
the learned Magistrate then proceeded to 
deal specifically with the question of sir 
plots. Abdul Wahab claimed exclusive 
actual possession of these plots and as the 
learned Magistrate observes evidence was 
adduced by the parties on this point. Here 
again the controversy as to actual pos- 
session is disposed of by a reference to a 
judgment of the Land Record Officer dated 
the 27th of August 1923 in which it was 
held that the so-called sir and khudkasht 
plots were actually cultivated by the 
tenants in the year 1330 and not hy Abdul 
AVahab. AVhether there has been any 
change in the state of actual possession 
of these plots in the subsequent years the 
Magistrate does not pause to consider. At 
the hearing of the application in this Court 
a reference was made by the learned Pleader 
of the applicant to a report of the Tahsil- 
dar in respect of the state of possession 
in the sul)sequent years. I onlj’- mention 
this to point out that this piece of evidence 
was not considered at all. Be that as it 
may, the judgment of the learned Magis- 
trate has at least the virtue of frankness. 

I quote the following from it; 

“ I did not go into the question of pos- 
session because it has already been held 
that in such cases of lambardari disputes 
the fam6arc/ar should be deemed to be in 
possession for the purposes of s. 145 of the 
Or. P. C. [vide Ram Dei v. Parbati (.1)].” 

\l) A. AV, N, (1890; 178. 
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The ruling mentioned in the above quota- 
tion was not read to me at the hearing of 
ttiis apf)Iication. I’he nature of possession 
wliicli shall be the subject-matter of en- 
quiry undiT s. 115 is clearly defined by 
that section ilself as I have already shown 
in an earlier portion of the judgment, and 
I need not sav more. 

V 

iien the matter went in revision it 
appears that the discussion before the 
learned Judge centered on the ‘right’ to 
collect rent. 'This was naturally so in view 
of the findings of the Trial Court. Still 
the learned Judge should have seen with 
reference to the law that it was irrele- 
vant. Instead the learned Judge also de- 
cides the question of right only. I quote 
one passage from the judgment of the 
learned Judge : “ But the matter of the 

dispute was, who was entitled to collect 
rent of the mahal ? It was clear that the 
party entitled to collect the rent of the 
whole mahal was entitled to be put in pos- 
session of it.” 

I accept this application and set aside 
the order passed by the Courts below. The 
learned Counsel for the opposite party 
stated before me with great emphasis that 
his client Asmat Ullah has been legally 
appointed lambardar of the mahal and 
that if his possession is not upheld his 
appointment will prove wholly futile. I 
entirely sympathise with Asmat Ullah’s 
predicament but 1 cannot allow the abuse 
of law for purposes for which it was not 
framed. It will be open to Asmat Ullah. 
to take further proceedings or other reme- 
dies whichever he is advised to do. 

2. K, ApplicatioJi accepted. 


MADRAS HIGH COURT. 

CitiMi.VAL Appeal No. 99 of 1925. 

April 22, 1925. 

Present: — Mr. Justice Krisbnan and 
Mr. Justice Wallace. 

In re VODDE SUBBIGADL— 
Accused — Appellant. 

Penal Code (Act XLV of 1S60), s. 8^ — Mtirder hy 
accused — Inianity, plea of — Unaccountable conduct — 
Absence of motive — E-ffect — Acquittal — Procedure*^ 
Cni^inal Frooedure Codi {Act V of ^71% 
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The accused uu an evening followed two per.-sons 
•who were returning from their work with two stones 
ill his hand and attacked tliem and struck one of them 
on the head with those stones and inllieted scuious 
wounds on him. with the result tliat lie (lie<l. It 
appeared that just before, the olTencc was (vnnniitteil. 
the accused w'as behaxing in an extraordinary manner 
and hud been muttering something to himself that 
some persons had ruined him. Xo aiiparcnt sane 
motive could be alleged for the attack which was 
really unaceountahle. 'I'he accused was in normal 
condition at the time of trial ; 

Held, 1^1) that at the tiin' when the accused attacked 
the tw'o persons he was really suth ring from an imimlse 
of homicidul maniti and as a rc^uU of it he committed 
these offences, and the case fell umler s. 81, I’enal 
Code and the accused ought to he acquitted; (p. dh 
col. 2.] 

Queen-Empress v. Kiidnv Wisycr 6hah, 2o C. COi; 12 
lud. Dec. (N. s.) lUl, followed. 

(2) that as the accused was no longer suffering from 
insanity, he should be detained in tlic .fail where he 
already was, not as convict, hut in safi* evistotly under 
s. 471, Cr. P. O., pending further action by Ut>vern- 
ment. [p. 80. col. 2.] 

Appeal against an order of the Court of 
Session of the Anantapnr Division, in Case 
No. 68 of the Calendar for 19:M. 

The Public Prosecutor, for the Crotvn. 

JUDGMENT.— In this case the accused 
Vodde Subbigadu has been convicted by 
the Sessions Judge of Anantapnr, under 
8. 302, Indian Penal Code, for the murder of 
one Vodde Madduleti anti also under s. 325, 
Indian Penal Code, for causing grievous 
hurt to Madduleti's tvife Venkatamnia on 
the evening of the 21st February 1924. In 
so doing, the Sessions Judge rejected a 
plea of insanity which was imt forward on 
behalf of the accused. The plea was not 
that he was insane at the time of the liear- 
ing but that he was insane at tlie time 
■when the occurrence took place. On the 
evidence in the case which has been set out 
by the learned Sessions Judge and discuss- 
ed by him carefull}', there can be no doubt 
that the accused did cause the death of 
Madduleti and also caused grievous hurt to 
his wife as the prosecution witnesses have 
deposed. It would seem that on the day in 
question the accused went lo the place 
where Vodde Madduleti and his wife and 
some of the prosecution witnesses were 
working and a.sked for a drink of water. 
He was given a drink of water after some 
parleying by Venkatamma. He then seems 
lo have sat at the place and behaved in a 
somewhat extraordinary manner muttering 
to himself for quite a long time. He seems 
to have been saying “8wami Narayana- 
murthi, that man spoiled me, this man 
spoiled me.” In the evening after Maddu- 

Uti and Venkatamma bad finished their 


work and were returning home the accused 
seems to have gone behind Madduleti with 
two stones in his hand and to have attacked 
him and stiiick him on the head \\ith these 
stones and inilieled serious wounds on him. 
Madduleti fell down wlien liis wife ran up. 
She was also giA'eii a blow by the accused 
with the mud ijot wliich she had on licr 
head. Slie also fell down and lost her cc n- 
sciousness. These j'leojtle weie found sub- 
se<iiiently by some witnesses and taken lo 
the hospital but Madduleti died as the 
result of the wounds inllieted on him as 
soon as he readied the hosjntal. The woman 
suffered for sometime but has recovered and 
is now examined as P. W. Xo. 9. Her evi- 
dence is corroborated as far as possible by 
the evidence of witnesses who were working 
with her that day, P. \V. Xos. 10, 11 and 12. 
There is no reason to doubt the truth of 
P, W. No. 9's evidence in this case. AVe, 
therefore, agree with the iSessions Judge 
in finding that the accused did commit tlie 
crimes with which he is charged. But the 
important question in this case is whether 
the accused is entitled to rely upon s. 84 of 
the Indian Penal Dode and lie excused for 
the facts he had done because at the time 
he did them, he was by reason of unsound- 
ness of mind incapable of knowing the 
nature of his acts or that what he was doing 
was wrong or contrary to law. The learned 
Sessions Judge has discussed the question 
at some lengtli but has taken a somewhat 
severe view of the matter. He has held that 
it is not proved tliat the accused was in- 
capable of understanding the nature of the 
acts wliicli he committed. After looking 
into the evidence carefully, we are inclined 
to think that that is not a correct view. It 
would seem from all the circumstances of 
the case that at the time when he attacked 
the deceased and his wife he was really 
suffering from an impulse of homicidal 
mania and it was probably as the result of 
it he committed these offences. In the 
first place as the learned Judge himself 
remarks there is no kind of motive for the 
crime, or as stated in Qveen-Empress v, 
Kadar Nasyer Shah (1), no apparent sane 
motive at all is alleged. That of course is 
one of the indicia of the act being done by 
some kind of insane impulse. The accused 
was behaving as stated already, in an extra- 
ordinary manner just before the offence 
was committed. He was seated under 

(1; 23 C. COI; 12 lud. Dec, (n. 6.) lOl, 
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babul tree and was muttering something 
unintelligible, of somebody having si)oiled 
him. Tlie learned Sessions Judge seems to 
think that his action showed a certain 
amount of deliberation and calculation. 
We do not think there is any evidence to 
show it except that he did not at once 
attack the deceased in the middle of the 
day. There is nothing to show deliberation 
at all. In fact the evidence is merely that 
he attacked them in the afternoon. There 
is no evidence to show that he actually 
followed them or how he came across them 
in the evening when he did attack. No 
doubt he took two stones in his hand but 
that, we think, is of no importance either 
way. It was not impossible that in the in- 
sane condition of his mind bethought that 
the deceased was one of the men who had 
spoiled him. \\ e do not know anything 
-more of the man’s conduct at the time to 
draw any definite inference against the view 
we are taking. The learned Sessions Judge 
says he lay in wait on the open space near 
the house of P. AV. Xo. 11 and followed P, 
AV. No. !) and her husband so as to attack 
them when they were by themselves. AA’e 
do not think there is sufficient warrant for 
this inference from the evidence. 

The accused was examined by the Assist- 
ant Surgeon, Mr. K. Govinda Menon, P. AA^. 
No. 8 about three weeks after this occur- 
rence and his evidence is perfectly clear 
that the man was suffering from insanity 
at the time when he was under observation 
by him. Mr. Govinda Menon seems to have 
placed him under observation very soon 
after the occurrence, f.e., within three weeks 
of it and he gives his opinion that even 
before three weeks he would have been of 
unsound mind.^ It is true that the Head 
Constable P. AA’. Xo. fi who arrested him 
the next day, says he was all right when he 
arrested him but he goes on to say that all 
the people of the village told him that the 
accused had become mad, and that juice 
was poured in his nostrils and that he got 
no better. Taking all these circumstances 
into consideration and the fact that he 
seems to have acted altogether unaccount- 
ably, we think the inference is fairly strong 
he acted when he committed these crimes 
in a fit of insanity without understanding 
what the real nature of the act he was 
doing. The fact that long afterwards 
when he was placed under the observation 
of the District Medical Officer, that officer 
did not discover any mgns of insanity and 


thought he was of sound mind is not of 
much importance, because by that time the 
sym])toms of insanity had passed oil. The 
evidence of that Medical Officer is important 
o[]ly in connection with the trial. That 
evidence shows clearly that the man was 
not insane at the time of the trial and, 
therefore, the trial was good. But it is of 
no importance for the purpose of deciding 
whether at the time tliese crimes were com- 
mitted the accused was insane or not. The 
Public Prosecutor supports the case of the 
accTised before us. We have, therefore, 
come to the conclusion that the proper in- 
ference in the case is thats. 84 applies to 
the accused and that lie should be acquitted 
under that section of tlie olfence charged 
against liim ; and we accordingly set aside 
the conviction and sentence against him. 

The next question is, what orders are we 
to pass in the case. Sections 470 and 471 
of the Or. P. C. apply to the case. Under 
s. 471 we are required to say specifically 
whether the accused committed the act or 
not. AA’’e record a finding that he did com- 
mit the acts charged against him, namely, 
he caused the death, by beating with a 
stone on the head of Madduleti ; and he 
also caused grievous hurt to his wife Ven- 
katamma. Under s. 471 we think the pro- 
I^er order to pass in this case is to direct 
that the accused be detained in safe custody 
in the Bellarv Central Jail in which he is 
at present. He will be detained there not 
as a convict but in safe custody as required 
bys. 471. As he is not at present suffering 
from insanity we think it is better to keep 
in jail rather than ourselves send him to 
the lunatic asylum. The papers will be 
sent to the Government with a report of the 
action we have taken under s. 471. It will 
be for the authorities concerned to take 
further action under s. 474 when it is 
thought necessary to do so. 

V. N*. V. 

N. H. Conviction set aside. 


SREEDHAnAN NAMBUDRT V, VATTAKKAVlL KULASSARU. 
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MADRAS HIGH COURT. 

CiViL UliVlSlON PhTlTlOX Xo. 927 OF 19*24. 

April -23, 1925. 

Present : — Mr. Justice Odgers. 
SREEDHARAN NAMHl’DRI andotheks— 
Defendants Nos. 8 to 11— Petitionees 

versus 

VATTAKKAVIL KULANGARU MADA- 
THIE PARAMESWARAN PERUMBRA 

NAIR AND OTHERS — PLAINTIFF AND DEFEND- 
ANTS NoS. 3, 5 TO 7 AND 12 TO 59 AND G2 TO 76 

— Respondents. 

Court Fees Act {VII of 1S70), s. 7, cl. (ix)- Suit for 
redemption of kauoin and pwrankadoin — Sjiecifed 
amount and paddy at fixed price, treated as jirincipai 
amownt — Value for purposes of Court-fees and juris- 
diction, calculatioii of. 

In a redemption suit Court-fee is to he paid under 
s. 7 (iic), Court Fees Act, according to tlic princiiial 
money expressed to t)C secured In* llie instiuiuent (*f 
mortgage. Since the Suits ^’aluati»ln Act has not lixed 
any method of valuing a redemj)tion siiit. tlm ainoxmt 
of the principal debt must lie taken also as detennin- 
ing the jurisdiction of the Court under the C ivil 

Courts Act. ^ j , r 

Zamorin of Calicut v. Surya 7\arayana lihatta.'o 
M. iJSl; 2 Ind. Dec. (s. s ) 198. Fehurnn Patter v. 
Patter, 19 M. 16; 6 Ind. Doc. (s*. s.) 7lb. Mandoth\ eetU 
Chappan V. Futlianpurai/il Ranu, 15 Ind, C’as. 58/; .w 
M. 420; 13 M, L. T. 118. relied on. 

In a suit for redemption of a kanom and 
purankadom, by which it was agreed tliat a particular 
sum of money and a quantity of paddy valued at a 
particular rate was fixed as the amount of the puran- 
kadom, the Court-fee is payable on the amount 
stated in the document and not on the price of paddy 
on the date of suit. 
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Petition, under &. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the Distiict Mtinsif, 
tambi, dated the 28th October 1924, in O. S. 
No. 290 of 1923. 

Mr. P. S. Narayanasami Iyer for the 

Petitioners. , , n- 

Messrs. S. Ranganacia Iyer and A. v . A. 
Krishna Menon, for the Respondents. 

JUDGMENT.— This is a suit for re- 
demption of a kanom and pvrayikadom 
wherein it was agreed that Rs. 1,984 2 4 
and 493 paras 2 edangalais and 2 valis of 
paddy valued at Rs. 281-13-5 is 
the amount of the purankadom. The 
question is whether the Court-fee payable 
on the plaint is the amount stated in the 
document Ex. B. If so, it is undoubtedly 
within the jurisdiction of the learned 
District Munsif or whether the defendant 
is entitled to say that the plaintiff ought 
to value the paddy not at the j>rice assessed 
by the parlies at the time Ex. B was entered 
jntOi but etthe market piice on tl.c day 
^'hen the plaint was presented. The market 

ii 


value of the paddy per para in Ex. B 
woiUs out at 10-annas a para whereas 
the learned District Munsif (who went into 
a question as a sej>arate issue) has found 
tiiat the market price at the time of the pre- 
sentation of the plaint was 12 annas a pam. 

If the latter valuation is to be adopt- 
ed, then the valuation of the suit is above 
Rs. 3.000. If the other valuation is to be 
adopted the valuation of the suit is below 
Rs. 3,000. The learned Vakil for the peti- 
tioner argues two poiuts: (1) that it is not 
the price in the document but the price at 
the date of suit Avhich has to determine 
the Court-fee payable. The matter is 
governed by s. 7 (ix) of the Court Fees Act 
of 1870 wherein it is provided that in a 
redemption suit Court-fee is to be paid' 
according to the principal money expressed' 
to be secured by the instrument of mort- 
gage. Even before the Act there was an 
authority in this Court to that effect; vide 
Zamoriti of Calicut v. Surya Narayana 
Bhatta (I). Since the Act there is the author- 
ity oi Rcharan Patter v. Appu Patter (2) 
and Mandoth Veetii Chappa^i v. Putkan- 
purayii Ranu (3). In my view, therefore, the 
learned District ]\Iunsif was right in hold- 
ing as he did that tiie sums of money in 
Ex. B ought to be taken as the principal 
money expressed to be secured under the 
Court Fees Act, s. 7 {ix). Tliat disposes of 
the first point. 

The second point taken is that the 
amount on which Court-fee is paid is not 
necessarily to be taken as the amount for 
purposes of jurisdiction. Mr. P. S. Narayana- 
swami Iyer points out that in s. 8 of the 
Suits Valuation Act, matters falling unde^. 
3 . 7 (ix) of the Court Fees Act are express- 
ly excepted. As to this point he admits 
that I am concluded by the authority of 
a Bench of this Court in Mahamad JalaU 
deenMarakayarv. Vijayaswami (4), wherein 
it was held that as the Suits Valuation Aot 
has not fixed any method of valuing a 
redemption suit the authority of ZanwHn 
of Calicutt V. Suraya Narayana Bhatta (1) 
remains unaffected and the amount 
of the principal debt must be taken as 
determining the jurisdiction under the 
Civil Courts Act. There is apparently a 
recent dissenting judgment in Sarada Sun* 


(1) 5 M. 284; 2 Inch Dec. (n*. 8.) 198. 

(2) 19 M. 16; G Ind. Dec. (s*. s.) 715. 

3) 15 Ind. Cas. 587; 37 M.420; 13 M. L. T. U8, 

4) 28 Ind. Cas. 624; C9W. 447; (1915) W. N. 239j 
29 M. L. J. 142. 
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evidence of the 

and I an^ kll fn f Civil Surgeon, who examined the defend- 

pencil in ordei tli.it the two c]ecl^lons ni;iy pnssed a decree in the rdaintifl's favour 

5»iSri ta LSrrn ■ lK,sei.TaSr„V|,ppe.i 

thf ne.it o.mr ft -P""' ^ uhammadan Law tl.e plaint- 

realirLi srr;e‘In«e ?rn P'"”" P 1',°^ S'''e“ “ ^ieeree unless she 

Laddvis to proves that the defendant was impotent at 

Js nfave herd^ t^e ^ whalevei on the record 

as I ha\e held theie is no question that All that is shown is that the defendant is 

the amount IS below Ks. 3,000 and. therefore, impotent at the present time The suit 
within the monetary jurisdiction of the must, therefore fail the suit 

learned District Munsif Even taking M,-. I accept the appeal, reverse the lower 

Appellate Court's decree and restore the 
Rs. 3,000 b\ a very small amount. !■ or these decree of the Trial Court dismissing the suit 

mXT to a" Bench ^ urff -spotident will pa "uie ?af pelhant's 
matter to a Jiench and the civil revision costs throu^^hout 

petition must, in accordance with the above z. k, ' ivveal acccDted 

view, be dismissed with costs. As to the ‘ ' «rccpfcd. 

amount which may be decieed to the plaint- 

iff the basis of Ex. B, I express no opinion 

V. N* V. 


costs throughout. 

Z. K. 


ivpeal accepted. 


N. H. 


Petit ion dii>7nissed. 


(19II1 A.'? R, ^^0' 


CC.) 


LAHORE HIGH COURT. 

Second Civil Appeal No. 3139 of ly94 

March 31, 1925. 

Present: — Mr. Justice Martineau. 

FEROZE DIN— Defendant — Appell.\nt 

versus 

Musammat WAZIR BEGAM— Pl.\intiff— 

Respondent. 

Muhammadan Law—Mandarje, dissolution of -Im- 
pottney at time of marriaye, proof of. 

Under tlie Muhammadan Law a wife cannot be 
granted a decree for dissolution of marriage on the 
ground of the impotency of the husband unless she 
proves that he was impotent at the time of the marri- 
age. 

Second appeal from a decree of the 
District Judge, Julluudur, dated the 28lh 
November 1924, reversing that of the Sub- 
ordinate Judge, Fourth Class, Jullundur, 
dated the 27th August 1924. 

Lala Din Dial Kapur for Mr. Anant 
Ram, for the Appellant. 

JUDGMENT. — The plaintiff, who is 
the defendant’s \Hfe, sued for a dissolution 
of the marriage on the grounds that her 
husband was impotent and ill-treated her. 
Ill-treatment was not proved and the Trial 
Court also found that the defendant was 
not , proved to be impotent and it dismissed 
Jhe suit but the District Judge ou 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1586 of 1922. 

January 21, 1925. 

Present: — Mr. Justice Ramesam and 
Mr. Justice Vcnkatasutfba Rao. 

ECPIIKAN CHARAKARA KELU NAIR 
— Plaintiff — Appellant 

The SECRETARY of STATE for INDIA 

IN COUNCIL REPREShNTFD BY THE 

COLLECTOR of bOUTH KANARA, 

MANGLORE — Defendant — Respondent. 

Madras Revenue Recovery Act (11 of ISdU), s. 08 — 
Ryotwari land — Revenue iSettlenient — Enhanced rcre- 
nue, imposition of, during currency of period of 
settlement, legality of — Suit for declaration, main- 
tainability of — Jurisdiction of Civil Courts — Liinita- 
tion — Period of noOce, deduction of — Civil Procedure 
Code (♦•Icf V of IU08), s. 80. 

The duration of a I'yotivari laud Revenue Settlement 
in Madras according to the declared intention of the 
Government of Madras is 30 years and the rate fixed 
at such Settlement cannot be increased during the 
period for which the Settlement is made. [p. 84, col. 

U here the Government by a Notification issued at 
the time of a ryofu’a?*i land Revenue Settlement fixes 
a certain amount as being payable for certain kinds 
of lands, the act of the Government amount to a 
release, grant or an engagement, but by whatever 
word it may be described, the clear effect is that the 
Government irrevocably undertakes not to enhance 
the assessment during the currency of the settle- 
ment. [p. 8G, col. 2.J 

The proprietorship of a ryofirari holder in his 
holding iu the Madras Presidency is subject to the 
prerogative which the Crown has according to the 
Common Law of India of impesing by an executive 
act assessment on land and varying it from time to 
time. * [p. 84, col. 2.] 
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oiiiiiiou tliis is the in-oper scoi)e of s. 58. 
J^ul when the (juestioii l)efore ns is — whether 
lioveriHiieiit havinu: (Mitere<l into a himling 
eiiirairenicnt. i)V whieh the assessment is 


But ill the actual exercise of this areropativo ihe 
Crown is not supposed to i)roeeed ■vvithoiil any repaid 
to delinils and well-estahlislied priiicij'lt's sueli as 
that tlie Crown is not entitled to more tlian a lixid 
share of the produce and that the usual Selllenunt 
period is 30 years, [p. 83. cel. l.| 

Madatliapii i\amay>i v T/k S-’c/r/a? </ '>/ Slate h-r 
7n./fa.2TiM. 3'^t) at pn. 3sS. .'V.Ml, Sanlcaranra'Hn-hi 
Pillai V. Secretani t>f State for / tvlia, 'J'- M. 72 at p. SO; 

15 M. L. J. '.V2, Kanilnkuri lialaaari/a J*ras(idha ISio v. 
Secretari/ of Slate /i»’ India, -11 Ind Cas. US; -11 I. 

165; 40 M.’sSO; 33 M. L. 3. 141; 22 M. L 1'. 76; 15 .\. 

L. 3. 6U7; 21 C. W N. lO^.i; ( 1«.)17) M. 5V. N. 536; 10 
Bom. I>. K. 751;GL. \V 310; 2 P. L. W- 260: ’2;> 

L. J. 290 (P. C.) and Secretary of State Jor India v. 
Ramanujachariar, So lud Cas. 419; 47 Al. L. 3. iSU; 
20L. W. 973; 0*325) M. \V. N. 264; (1925) A. I. K. 
(M.) 355; 48 M. 282. relied on. 

Although hy virtue of the provision conlainc<l in 
s. 58 of the Madras Revenue PvC.-overy Act the Civil 
Courts are prohibited frtun deciding any (luestion 
as to the rat? of revewne or as to the amount » f 
assessment, tliey have full jurisdiet ion to th’cid - 
whctlur or not certain land is at all undc'r any 
liability to he assessed to land revenue, and wnc- 
ther Government Iniving entereil into a himiiug 
engagement, hy whieh the assesMueiit is iixed 
at a certain rate for a certain period, they can 
alter tli? rate during that period. S«*ctieu 58 of tlie 
Madras Revenue lieeovery Act is not a bar to such a 

suit. [p. 86, e<3.2; p 87, col hj 

In computing the period of limitation lor a suit 
against the (lovernment to recover assessment allcge<l 
to have been wrongly c'.'llected. the period of two 
montlis required for a notice under s. 80 of the C . 1 . 
C. must be deducted, [p 87.eul. 1.1 ^ 

Srinivasa lyetu/ar v. Secretary of Stale pir India, 

18 Ind. Cas. G17;'38 M. 92; 24 M. R. 3. 41. followed. 

Appeal against a decree of the Court of 
the Subordinate Judge, South Kanara, in 
A. S. No. 215 of 1921 (A. S. No. 159 of 1921 
On the file of the District Court) preferred 
against that of the Court of the Addi- 
tional District Munsif, Kasaragod, in O. S. 

No. 204 of 1920 (O. S. No. 927 of 19i9 
on the file of the Court of the Principal 

District Munsif, Kasaragod). 

Ur. C. V. Ananta Krishna Iijer, for the 

Appellant. 

The Advocate-General, for the Respond- 
ent. 

JUDGMENT. 

Ra,niesa.tn 4 J. — The facts of this second 
appeal are stated by my learned brother 
whose judgment 1 had the advantage of 
perusing. 

If the question before us is what is the 
proper rate of assessment on the suit land, 
we are precluded from entering upon its con- 
sideration by s. 58 of the Revenue Recovery 
Act. The Civil Courts have no jurisdic- 
tion to do the work of the Settlement De- 
partment, whether that department has come 
to a correct or incorrect conclusion in 

peepect of a particular plot of land. In my 


li.xed at a certain i.itc for a ccrlain iierioil 
can aller ihe rate during that period to say 
that s. 58 is a liar to our coir^iderat ion of 
the (pipsiion is to say that the section 
enables the Government to avoid tlie 
Ijinding nature of contracts relating to 
revenue. I i-lo not think the words “any 
cpiestion as to the i-ate of land revenue pay- 
able to Government ’ were intended to 
sujiport such a contention. 

'I'liis leads me to tlie (:p^e^tio^--whethel* 
there is any binding engagement on the 
part of the Government. On this point, I 
see no reason to dilier from my learned 
brother's c in-lusion, ii~., that the Xotilica- 
t ion of I iie Goveinmerit . dated (hh Novem- 
ber 1*302, suppb'rnentcd by tlie Government 
Order, dated l7lhApiiI IDO.'i, aMuiderstood 
in the light of deciarat ions of Government 
Policy, amount to a grant of rights on the 
r.i/oGCfi r/ holders in tin* I)i.-5trict of South 
kauara for a peiiod of thirty years. Though 
theie are facts in Sccrchirg of State for 
Jiidia V. UamanujacJuiriiir whicli dis- 

tinguish that case from the ])resent, it sup- 
ports onr conclusion to this extent. 

On the question of limitation, it is true 
that I liave always felt some dilficulty in 
following the rea.soning in Srinivasa 
Aiyantjar v. Sccy'etarij of Statefor India (2). 
After the recent amendment of the Limi- 
tation Act, the matter is not of practical 
importance. I am, therefore, content to 
follow that decision. I agree with the order 
proposed by my learned brother. 

Venkatasubba Rao, J. — The ques- 
tion of law that has been raised in this 
second appeal is, can Government revise 
and enhance the land lax during the cur- 
rency of t.he 30 years' period of the Settle- 
ment contrary to theNotification introducing 
such Settlement ? 

The facts of the case may be shortly set 
forth. The plaintifi sues for a declaration 
that the assessment imposed by the Govern- 
ment on the suit knmris at the rate of 
eight annas per acre was illegal and that 
the Government could levy the tax only at 
two annas fixed at the time of the Settle- 
ment. The kumris in question were 163 

(1) 85 In<l. Cas. 419; 17 M. L. J. 780; 20 L. W. 973; 
(1925) M. W. N. 2GI;(1925) A. 1. R. (M.) 355; 48 M. 

" *2) 18 Ind. Cas. 617; 38 M. 92; 24 M. L. J, 4L 
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odd acres in extent and the plaintiff claims 
the recovery of Ks. 493-3 0 being the 
amount colltcled in excess of what was 
actually due. 4 he lands are situate in 
Kasargod ta/ii/r of the South Kanara Dis- 
trict and the Goveniinent published on the 
6th November 1902, in the District Gazet- 
teer a Notification of the introduction of a 
new Settlement. The Notification begins 
with the statement that the Government 
had sanctioned the scheme for the revision 
of the land assessment of the South Kanara 
District and proceeds to say that the new 
rates will talce effect from F'asli 1312 cor- 
responding to July 1902. Then follows the 
definition and classification of lands and 
sanctioned rates are set forth along with 
the data for the calculation. Paragiaph20 
is material. 

"The yettlement will be for a period of 
thirty years, during which period no extra 
charge will be made on 'diy' converted into 
'wet' or ‘garden’ or on ‘wet’ converted 
into ‘garden’ or on ‘single’ crop wet land 
converted into ‘double’ crop wet. Un- 
occupied land will be assessed according to 
the existing classification when cultivated 
or brought under occupation. At the end 
of the Settlement period the Government 
reserve the right to introduce such changes 
in the classification and assessment of 
‘wet’, ‘dry’ and ‘garden’ lands as may then 
seem proper.” 

Kumri lands were by the Notification ex- 
cepted from the Settlement and regarding 
them it was said that separate order would 
be issued later. See para. 13. 

Accordingly a Government order, dated 
the 17th April 1903, was issued approving 
of ai Notification fixing a rate of two annas 
per acre in respect of suit lands. This 
Government order is recited in the pro- 
ceedings of the Board of Revenue, dated 
27th' April 1903. A pattah was issued to 
the plaintiff (appellant) in respect of certain 
lands and the A:u?nrff in question were then 
treated’ as Government Kumris and omitted 
from the pattah granted to him. On the 
27th of May 1906 he presented a petition to 
the Collector of South Kanara asking that 
the said land might be included in his 
pattah but an order was made to the effect 
that his'claim would be disposed of under 
the dharkast rules. Thereupon, the plaint- 
iff-filed two suits against the Secretary of 
State for India, O. S. NOi 352 of 1911 and 
O, S. No. 3 of 1913 in the District MunsiTs 

Vourt'of Kaearagod aakiug for a deolara- 
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tion that he was the owner of the kmnris 
in question and thnt he was entitled to get a 
pattah for tliein and these suits were ulti- 
mately disposed of in his favour. In 
respect of a portion of these lands, he got a 
declaration from the District Court of tiouth 
I’^^oara in the following terms: — 

“There will b^ a fleclaralion that the 
plaintiff is the absolute owner and pro- 
prietor of the marginally noted ])Iots falling 
within the plaint boundaries, and that as 
such he is entitled to get a pattah for the 
same subject to the payment of the Sove- 
reign s share of the produce as assessment 
and there will be a I'lermanent injunction 
restraining the defendant from interfering 
with his lawful possession and enjoyment of 
these properties". 

In respect of the remainder of the landsj 

he got a similar declaration from the High 
Court. After the plaintiff was thus declar- 
ed to be the absolute owner of the kumris, 
the (Government issued to him a pattah 
charging an enhanced rate of assessment, 
nameh’, eight annas per acre, although 
the rate fixed in the Notification was two 
per acre. The plaintiff first souglit 
redress from the C’ollector of South 
Kanara (See Ex. K) then from the 
Board of Revenue (See Ex. M) and then 
from the Government but met wfith no 
success Thereupon, the present suit was 
filed. The Government’s defence was two- 
fold. Kirst, they denied that the plaintiff 
was the owner of the kumris in question, 
secondly, they pleaded that Civil Courts had 
no jurisdiction to decide questions relating 
to rates of assessment and relied on 5. 58 
of the Madras Revenue Recovery Act JI of 
186^. They generally controverted the 
position that the Government had no right 
to vary the rates of assessment duiing the 
currency of the Settlement period. The 
first defence in view of the result of the 
litigation that preceded the suit, is obvious- 
ly frivolous and was summarily rejected 
both by the District Munsif and the 
Subordinate J udge. In regard to the second 
plea, it must be said that the authority on 
the point is scanty and the question must 
be determined mainly with reference to 
general principles. It is now established 
that the proprietorship of the ryotwari 
holder in his holding is subject to the prero- 
gative which the Crown has according to 
the Common Law of India of imposing" by 
an executive act, assessment on land 

aad varying it from time to time, 
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right of the Government to assess land 
to laud revenue and to vary it is not 
a right created or conferred by any Statute 
but as stated above, the Crown possesses the 
prerogative of exacting from a subject hold- 
ing arable land, its share of the pioduce 
or the equivalent of such produce bee 
observations of Bashyam Tyengai, J., m 
Bdl V Municipal Commissioners for the 
City of Madras (3) and Madathapu Ramaija 
V. Secretary of State for India (4) and of 
Subramania Iyer, J., in Madathapu Ramaya 
V. Secretary of State jor India (4). 

In the actual exercise of the prerogative 
of the Crown above referred to, the Ci*own is 
not supposed to proceed without any le- 
gard to definite and well-established piinci- 
ples, such as, that the Crown is not en- 
titled to more than a fixed share of the 
produce ; see Subramania Iyer, J., m Mada-- 
thapu Ramaya v. Secretary of State yor 
India (4). The learned Judge also 
refers to another well-established princi- 
ciple, namely, that the usual Settlement 
period is thirty years [See Madathapu 
Ramayya v. Secretary of State J or India 
(4).] This feature of ryotwari Settlement 
is referred to over and over again in ju g 
ments of the Judicial Committee and of the 
High Court and in works of authority. 

in Sankaravavadivclu Pillai v. Secretat^j 

of State for India (5) Subramania Iyer, J 

refers to this incident. . i • • 

In Maclean’s Manual of the Administra- 
tion of the Madras Presidency, \ ol 1, the 

following passage occurs at page HO : — 
“The term of the Madras ryotwari Settle- 
ment is according to the present 
tions of Government 30 years from the 

date of completion of each particular local 

settlement at the end of which time not only 
the commutation money rates but the gram 
value themselves now assigned to the lana 

are liable to revision”. 

Again at page 121 : — ^ 

“The most important item in the yearly 
demand, namely, the normal land tex is 
£xed in advance and is liable to revision 
according to present arrangements on j 
once in every 30 years from time of first 

Baden Powell in Vol. HI on his Land 

Tenures at page 75 says 

“The duration of Settlement is 3U years. 

(3) 25 M. 457; 12 M. L- L 20B. 

(4) 27 M.386 at PP- 

(5) 28 M. 72 at p. 80; 15 M. U J. 3-. 


During that period neither the grain values 
nor the commutation prices are altered' . 

The Board's Standing order on the 

subject runs thus : — 

“At each Settlement or re-settlement of a 
district, Government will fix at their discre- 
tion the period for which such Setllemeiit or 
re-settlement shall be in force The Collec- 
tor shall then notifiy the period in the 
District Gazetteer and explain to the ryots 
that the new rates will not be liable to 
alteration during the currency of the Settle- 
ment period”. 

Pveferring to ryotwari Settlements, their 
Lordships of the Judicial Committee ob- 
serve in Kandukuri Balasurya Prasadha 
Row y. Secretary of State for India (6):^ 

“It has, however, long been the practice 
on Government estates to make periodical 
settlements with the ryots whereby the 
Government’s share in the produce is com- 
muted fora fixed annual payment in assess- 
ing which the wet lands are separately 
classified. The annual payment is incap- 
able of increase during the period for which 

the Settlement is made”, 

I have, shown that the Xotification in 
question contains a definite undertaking 
that the rate fixed will not be varied during 
the 30 years' period of the Settlement. 
From the Standing Order referred to above, 
it is clear that not only was this Notifi- 
cation published in the District Gazetteer 
but that its clauses were explained by the 
Collector to the ryots in the talvk. 

The reason for impoTng a higher rate 
appears extremely curious. The Govern- 
ment have discreetly refrained from referr- 
ing to it in their statement or in the course 
of^the argument on their behalf. The 
plaintiff has discovered that a Notification, 
dated the *2Gth January 1913, was published 
in the District Gazetteer over the signa- 
ture of the Revenue Divisional Ofiicer, to 
the effect that the Awmri areas; to which 
claims may be established in Courts of 
Law may be assessed at the full dry rates 
instead of the Kumri rates. The action is 
thus intended to penalise persons w-'ho 
challenge in Courts of Law the Government’s 
decision in regard to the ownership of the 
land. The Government having wrongfully 
denied the plaintiff's title seek to take ad- 
vantage of their own wrong and to render 

(6) 41 Iiid. Cns. 9S; 44 I. X. 1C6; 40 M. fSfi; 33 M. 
L J. Ui;22M. T.. T. 7R; 15 A. L, J. 097; 21 C. W. 
N 1080; (1917) M. W. N. 53G- 19 Bom. L, R. 7,51; 6 h, 

W’. 340; 2 P. L. W. 260; 26 C. L. 3. 290 (P. C.). 
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nugatory the decision of the Court ^)y im- 
posing an arbitrary rate and thus treating 
the land contrary to the hading, as land 
belonging to tliem and at tlieir absolute 
disposal. That the act of the Goveriitnent 
in going back upon their promise is im- 
politic, oppressive and indefeiisil)le can 
scarcely be denied. It is opposed to re- 
peated declarations of the Government 
and accepted notions of established 
usage. ^ The act constitutes a clear breach 

The question, however, re- 
mains, is the claim of the Government not 
merely un just but al. o illegal and can 
Courts of Law deal with the question and 
protect the aggrieved party? In Kandn- 
kuri Bolasurya P rcLsadhu How v. Scci'ctury 
of State for India (0), the case referred to 
above, their Lordships of the Judicial Com- 
mittee held that the Government could not 
impose upon a ^emihu/ar a cess, for the use 
of water, the right to use which was appur- 
tenant to the land in respect of wliicli the 
jama was payable, without increasing the 
amount of the jama and thus committing 
a breach of the obligation undertaken at 
tirne of the Permanent Settlement. 
The Irrigation Cess Act conferred on the 
Government a right to levy a water cess 
and purporting to act under this Act, the 
Government levied the ce.ss in question. 
Independent of, and apart from, the Act the 
Government did not claim any such right, 
but the Government contended that the 
settlement with the zemijidar did not amount 
to an engagement within the meaning of 
the Act and in tlie ai^sence of it they could 
exercise the right conferred by the Statute. 
The question in the present case is, is there 

any such engagement Isetween the Govern- 
ment on the one hand and the ryotwavi 
holders on the other. If there is, the Go- 
vernment's action is illegal, for they do not 
rely upon any Statute in their favour. The 
observations of their Lordships in this case 
referring to ryntwari tenure were in a sense 
obiter, but they are entitled to great weight 
as an argument based on them was used to 
support the conclusion at which they arriv- 
ed with reference to the position of the 
zemindar which was then directly under 
consideration. 

This case w*as treated by a Bench of this 
Court as an authority for the po.sition that 
the assessment is incapable of increase in 
regard to ryotwavi tenur during the 
period for which the settlement is made, 
Secretary of State for India Ramanuja- 


cha}-\ar (\). Incidentally, I ma 3 ’ mention 
that this is the onlj’ direct ruling on the 
point. 

On a construction of the Notification, I 
am clearly of the opinion that it amounts 
to a grant in favour of the ryotwavi 
hohlers of the taluk. The state was 
possessed of the right, I shall assume, of 

any assessment it pleased. By the 
Notification it gives up the right to levy 
au\'^ tax over and above that fixed at tlie 
Settlement. Its right was indefinite. It 
was at liberty to fix a high or a low rate. 
B\' the Notification the right which was 
indefinite was made definite and whatever 
right it possessed to fix a rate in excess 
of wdiat was actually fixed, it released in 
favour of the ryotwavi holders. In other 
words, assuming that the Government had 
a riglit to a share of the produce above 
wliat was fixed at the Settlement, that right 
was b.v the Notification granted l)y virtue of 
the Settlement to the liolders of the lands. 
Tlie act of the Government might be de- 
scribed as a release, grant or an engagement, 
but b\* whatever word it maj' be described, 
the clear effect is that the Government 
irrevocably undertook not to enhance the 
assessment during the currencj’ of the 
Settlement. 

I have not the slightest doubt that their 
Lordships of the Judicial Committee in 
Kandukuri Balasurya Prasadha Row v. 
Secretary of State for India (0) under- 
stood the position in this sense when thej'^ 
observed, dealing with the ryotwari holders 
that the annual i)ayment was incapable 
of increase during the period for which 
the Settlement was made. 

There thus being a grant or release in 
favour of ryotwari holders, s. 58 of the 
Revenue Recovery Act cannot oust the 
jurisdiction of the Civil Courts. Section S8 
runs thus : — 

"Nj) C.)irt of Civil Juliciture shall have 
authority to take into consideration or 
decide an\' question as to rate of land 
revenue payable to Government, or as to 
the amount of assessment fixed, or to be 
hereafter fixed on the portions of a divided 
estate”. 

The Courts are prohibited from deciding 
any question as to the rate of revenue or 
as to the amount of assessment. But they 
have full iurisdiction to decide whether 
or not the land or person is at all under 
liability to be assessed to land revenue. 

Sea Madalhapa Ramayya v. 6’ecre. 
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fan/ of State for India (4). Similar- 


ly if there is a binding engagement 
or a grant or a release, the section does 
not deprive the Civil Courts of their un- 
doubted jurisdiction to give elTect to and 
enforce its terms. Section 5 -i, therefore, is 
not a bar to the action. As Subraminia 
Ayyar J. pointsin. .\/adathapu Ramai/ua v. 
Secretary of State fur India (4), although 
the prerogative of the Crown is to be exer- 
cised in accordance with definite and well- 
established principles, s. 68 has been en- 
acted in order to save the Crown from 
litigation to which but for such a provi- 
sion, it would be exposed, that is to say. 
the Crown cannot be compelled by Courts (>f 
law to act in accordance with those prin- 
ciples, however, well settled they may be. 
The question assumes an entirely dilTerent 
aspect when the matter passes out of the 
region of ethics and state policy into the 
domain of law. When the obligations of 
the state have taken the form of an arrange- 
ment which Courts can recognise, the bar 
of s. 58 ceases to have operation. 

In my opinion, therefore, the plaintiff 
is entitled to the declaration that the de- 
fendant cannot collect more than two annas 
per acre in respect of the kumvis which are 
the subject of this suit. 

There remains only the question of the 
recovery of the amounts actually paid. 
The appellant’s learned Vakil concedes that 
the payments made in 1918 are l)arred by 
limitation. In regard to payments of 1919, 
it is suiricient to say that I am willing to 

follow Srinivasa Aiyangarx. Secretary of 
State far India (2), where it was held that 
the period of two months (the period of 
notice) should be deducted in computing 
limitation. If this period is deducted all 
the paviiients of 1019 ai‘e in time and the 
plaintiff will be entitled to a decree to that 
extent. In the result, the decree of the 
lower Appellate Court is set aside and the 
plaintiff’s suit is . decreed with full costs 
here and in the Courts below to the extent 
indicated above. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

OUKSIMAL ClVlL 8 cit No. 13i0 of 1921. 

September 15. 1925. 

Prcfioit: — Mr. Raymond, A J. C. 
SULLE5IA^s and ANOTUBii— P lai.ntiffs 

re rsns 

ESSO '.N*D OTHEiiS — D rfen'dants. 

Civil Procelure Code (Act T' of 190S\ s. 09, 
0. XXXIV, r. 1—Tvan?fev of Projurty Act ( IV of 
1SS2), ss. 72, 70 —Limitation Act {I X of PJttS), Sell . I , 
Art.t. 12^, l!tS — Plaint not sujned by plaintiff -Pro- 
cedure -Alorlgagc — Redemption suit- Person in posses- 
sion, u'hethcr can be impleaded -Mortgagee in posses- 
sion duties of —Transfer by mortgagee —Transferee 
taking with notice of mortgage — Adverse possession — 
Limitation. 

Thf' relief olaiinecl in a suit for redemption 
against llie mortcraged property, ami persons who am 
in possession of property and claim an interest 
therein may be impleaded as parties thereto, [p. 8*J, 
eol. 2] 

When a mortgagee takes pliysical j) )S3ession of tha 
mortgaged j>roperly <luring the continuance of the 
mortgage, rightly or wrongly, witli, witliout or even 
against llie consent of the mortgagor, hi.s act will not 
be allowed to limit tlie right of redemption and the 
law will treat hi.s posses.sion as that of a mortgagee. 
Limitation for a -siiit for n-demption in such a case 
would .still be fiO y nirs under Art. 118 of vScli. I to 
the Li nitation Act [p. HO, col 2 ] 

Awdh Sing v. Xanhai, 4d Ind. Cas. 872, relied 
upon 

A suit by a mortgagor to recover possession of tha 
mortgaged property from an alienee of the mortgagee 
who has taken with notice of tlie mortgage is govern- 
ed by Art 118 and not by .Art. l.'ilof Sch. I to the 
Limitation .Aot. fp. !)l,col l.l 

Vishviivigi Lliiva Haul v Tukarnm Viihu, 80 Ind. 
Gas. 180; 27 IJom. L. K. GOl; (1025' A. I. K. 417, 
relied upon. 

Bo'.h ss. 72 and 70 of the Transfer of I’ropcrty Act 
refer to a mortgagee c.>ming into po.ssp.eFirin of the 
mortgag'^d property, not necessarily at tin* time of 
tlie mortgage but during its continuance, and aTinu 
tlie duties and obligations rest t iig on the mortgagee 
when lie thus comes intf) posses.-.ion of tlie mortgaged 
property. His po.s.session is recognised as that of a 
luorf gagee alone, \ilnd \ 

The abs-^nce of the signature of a jdaintllTon tlio 
plaint i.s a formal d -fect. notalTecting the merits of 
the ease or the juris diction of the Court and may be 
cond oned under s of the G P. < or may be cured 
at any flnv'. fp- HI. col. 2; p H2, col. 1.] 

!Mr. Dipchnnd Chandumal, for the Plaint- 
iffs. 

.Mr Goverdhnndas A. Kikla, for Defend- 
ants Nos. 1 and 2. 


Appeal allowed. JUDGMENT.— This suit was original- 

^ ly filed by one Sulleman son of Hashim, 

and was for the redemption of certain im- 
moveable property described below which 
was alleged to be in the possession of the 
defendants, and for accounts. 

Hashim, the father of Sulleman, owned 
a plot of land with buildings thereon bear- 
ing Survey No. 12 Survey Sheet K-12 
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situated in Lyavi Quarter, Karachi. Attach- 
ed to this building there was an oil mill 
with its accessories which were also owned 
by Hashim, and which he mortgaged with 
Motiram Hariram and Issermal the son of 
Motiram, by a mortgage-deed, dated De- 
cember 20, 187^^. A certified copy of this 
mortgage-deed has been produced, and is 
Ex. 10 in the case. Again on IGth January 
1879, the said Hashim mortgaged with the 
;same mortgagees the plot of land described 
above with the building thereon, with the 
equity of redemption in the moveables 
referred to in Ex. 10 in consideration of 
the sum of Rs. 1,000. A certified copy of 
this mortgaged-deed has also been produc- 
ed, and is Ex. 11 in the case. The plaint 
recites that the mortgage of immoveable 
property w’as with possession, but this is 
•not accurate. The plaint alleges that in 
pursuance of the mortgage-deed of 1879 
ithe mortgagees Motiram and Issermal took 
possession of the building mortgaged with 
Uhem. Within a couple of months after the 
execution of the mortgage-deed of 1879, 
Hashim left Karachi and proceeded to 
dlfrica, where he died about 30 years 
back. The plaint states that he left four 
jBons, all of whom are dead except the plaint- 
iff, Sulleman. By a deed, dated March 10, 
1880, Motiram and Issermal assigned their 
interest in the mortgage-deed, Ex. 11 to one 
Kaderdino, since deceased, the husband of 
defendant No. 2 Fatmabai, and handed over 
possession of the property mortgaged to 
Haderdino. Kaderdino died about 20 
years ago leaving defendant No. 2 as his 
•sole heir. Defendant No. 1 was Jsso, a 
brother of Kaderdino, he died since the in- 
stitution of the suit, and his sons were 
brought on the record as his legal repre- 
sentatives. Defendant No. ^ is Ismail son 
of Sattardino deceased, a second brother of 
‘Kaderdino. Both claim an interest in the 
estate of Kaderdino. The plaintiff, Sulle- 
man, who resides in Africa came to Karachi 
in 1921, and called upon the defendants for 
redemption of the mortgaged property and 
for settlement of accounts and mesne pro- 
fits, hut they refused to do so. He thus filed 
■the present suit by his duly constituted 
■attorney, Umerson of Haji Ahmed. 

It is admitted that the plaintiff's family 
are’Cutchi Memons, and. therefore, govern- 
ed by Hindu Law in matters of inheritance 

and succession. 

After the suit was filed, a preliminary 
ohjectioa was taken that all the legal re- 
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presentatives of Hashim had not been 
brought on the record. The plaintiff was 
accordingly granted leave to amend his 
plaint, arid he did so by adding as co- 
plaintiff with himself Abdul Kahiman son 
of Ayoob, hi.s deceased brother. 

The written statement of defendant No. .2 
is virtually a denial ui toto of all the allega- 
tions contained in the plaint. The mort- 
gage-deeds of l'H78, 1870 and the assign- 
ment deed of 1880, are all denied, and the 
plaintiffs are put to proof of them. It is 
also denied that Hashim was the owner of 
the property in suit, and - it is said that 
Kaderdino purchased it. The defendant 
No. 2 states that she and her husband, 
Kaderdine, have been in possession of this 
property for over 40 years adversely to 
the plaintiffs, and the suit is, therefore, 
Statute barred. It is also urged that the 
suit is not maintainable as framed in- 
asmuch as the plaintiff being out of posses- 
sion, must sue for possession, and pay Court 
fees accordingly It is denied that Esso and 
Satardino ever had any interest in this 
property, and neither defendant No. 1 nor 
3 have any claim to any share therein. 

The written statement of defendant No. 1, 
Esso, filed when he was still alive, is very 
brief. He contents himself with denying 
that he had any interest in the property in 
suit, but at the same time he adopts the 
written statement of defendant No. 2. 

By this written statement, the defendant 
No. 3 claims to he the heir of Kaderdino, 
and states that defendant No. 2 is entitled 
to maintenance only. He admits he is in 
possession of the property in suit. 

A supplementary written statement was 
filed by some defendants after the plaint 
had been amended, and by ibis they urge 
that all the legal representatives of Hashim 
are not on the record, and go the length of 
denying that Sulleman is the son of Hashim. 

The Pleaders for the respective parlies 
submitted a long array of issues for decision 
by the Court; some were framed before the 
plaint had been amended and some after 
the amendment. 

The issues framed both before and after 
the amendment are the following. 

Original Issues : 

1. Is the suit time-barred? 

2. Is the suit barred by adverse posses- 
sion ? 

3. Is the plaint insufficiently stamped? 

4. Is the suit not maintainable as framed? 



[91 I. 0. 1925] 


9ULLE\!AN V. ESSO. 


^ 5. Did Hashim owna plot of land bear- 
ing Survey No. 12 Sheet K-12? 

6 Did Hashim mortgage his moveables 
■with Motiram and Ismail as allege ! in para. 
2 of the plaint? 

7. Did Hashim mortgage plot No. 12 
and equity of redemption, with possession 
as alleged in para. 3 of the plaint? 

o. Is the plaintiff alone interested in the 

property in suit. If so, what is the consequ- 
ence thereof? 




Alias Ahmed, a venerable man of 70 
years of age, states from Iiis personal 
knowledge that the house in suit was the 
property of Hashim, and that he had mort- 
gaged it with Motiram and Issermal. This 
evidence has not been rebutted, nor has 
there been cross-examination directed 
against the allegations of these two wit- 
nesses that the property in suit was ihe 
property of the deceased Hashim. 


Motiram and Issermal transfer 
their interest in the mortgage-deed dated 
January 16, to Kaderdino and handed over 
possession of the property as alleged in 
para. 6 of the plaint? 

10 Are defendants Nos. 1 and 3 inter- 
ested in the property left by Kaderdino? 

Mas the plaintiff subsisting title to 
the property in suit? 

12. Is the claim to the property in suit 
barred by adverse posses.^^ion of Kaderdino 
and his wife? 

13. What amount, if any, is the defendant 
No. 2 entitled to recover before redemption 
of property? 

II. To what relief, if any, is the plaintiff 

entitled? 

i5. General. 

Supolermntary iasues : 

1. Has Hashim left any heirs, if so, are 
they necessary parlies to the suit? 

2. Is Sulleman son of Hashim ? If not 
what is the effect? 

3. Is the plaintiff No 2 properly repre- 
sented and the plaint properl}^ signed ? if 
not, can the suit lie ? 

4. Are the plaintiffs bound to prove their 
possession within years from the date 
of the suit ? 

The suit, as I have observed, ^vas filed by 
Sulleman through his agent Umar Haji 
Ahmed. A general power-of-attorney dated 
May 12, 1920 Ex. 16 was executed by Sulle- 
man in favour of Umer Haji Ahmed. By 
this power of attorney Umer was empower- 
ed to file all suits for the recovery of the 
estate of Hashim, and the present suit had 
b^en specifically referred to. The validity 
of this power-of-attorney has not been dis- 
puted. 

Now, that the propert 3 ' in suit belonged 
^iginally to Hashim is indisputable. Umer 
Haji Ahmed, a relation of Hashim, aged 
about 60 years, has stated in his evidence 
^at the property in suit belonged to 
H vsliim, an 1 was purnhased by him from a 
Borah, 


L-jually, there is not a vestige of a doubt 
that this property was ni'^rtgaged with 
Moriram and Issermal. The mortgage-deed 
of 1878 is a mortgage of certain moveables 
with Motiram and Issermal. Tiie mortgage- 
deed, Ex. 11 of 1879, clearl}’’ recites the 
mortgage with^ Motiram and Issermal of 
the house in suit. The consideration shown 
is Rs. 1,000 payable within a period of two 
years, and the rate of interest is 2 per cent, 
per mensem. 

It was contended that the mortgagees 
should have been parties to this action. 
Both Motiram and Issermal are dead, and 
there, is no satisfactoiy evidence as to their 
having any legal representatives. But even 
if there were any, I do not think they are 
necessary or e ven proper parties to this suit. 
The plaintiffs’ relief is against the mortgag- 
ed property, whoever may be in posses- 
sion of it, and he had rightly impleaded 
the parties to this suit the persons who he 
alleges have an interest therein. 

Two important questions now arise for 
determination. As I have observed, the 
property in suit was mortgaged without 
possession, but there is no doubt that 
Motiram and Issermal did acquire posses- 
sion of it, and that they transferred their 
possession to Kaderdino, the husband of 
defendant No. 2 by a deed, dated March 11, 
1880, Ex. 12. This document plays a very 
important part in this case in view of the 
main defences to this action, and it is neces- 
sary to consider it in some detail. There 
is no doubt as to its execution. It first 
refers to the mortgage-deed executed in 
1879, the registration of which is admitted 
by Hashim in favour of Motiram and 
Issermal, mortgaging the property in suit. 

It also refers to the mortgage of 1878, Ex. 
10, by which various moveables had beeii 
pledged with Motiram and Issermal. The 
latter filed a suit in the iSmall Cause Court 
for the recovery of the amount due on Ex. 

10. and after obtaining a decree attached 
and sold the moveables and realised there- 
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from a sum of Rs. 483-11-G, tlie considera- 
tion in Ex. 10 being Rs. 500 only. 

The following paragraph in Ex. 12 is of 
considerable importance: 

4. ^hat the plot Xo. 14 mortgaged 
hereby is in our possession since last 12 
months, and we have rented it on our 
behalf to Valiji iMoosaji. Now we have sold 
our right and interest in the above men- 
tioned mortgage-deed, plot Xo. 14, and 
other mortgaged property except that 
which is disposed of to Kaderdino son of 
Soomar for a sum of Rs. 150. AVe have 
received the consideiation thereof owing 
to the execution of this sale-deed, I have 
handed over to the above mentioned pur- 
chaser, Kaderdino son of Soomar, the mort- 
gage-deed, X”©. 31, possession of plot Xo. 1^, 
and the sale-deed, dated 12th July 1879, 
in accordance with which plot No. 14 was 
purchased^ by Hashim son of AH from 
Eookmanji son of Ismailji. He has receiv- 
ed them after agreeing to the same, and he 
had taken possession tliereof. All our rights 
which we had on the mortgaged propert}', 
and those for recovering the piincipai 
amount and interest thereon, now belong to 
Kaderdino son of Soomar”. 

Exhibit 12 has been duly registered. It 
appears to me to clearly establish the fol- 
lowing points (1) Hashim was the owner of 
the properly mortgaged he mcrtcaged 
it with Molirain and Issermal in 1879, by 
a registered document Ex. 11, v3) they 
obtained possession of the mortgaged pro- 
perly within 1^ months after the execution 
of the mortgage-deed Ex 11, (4) they tran- 
sferred their rights under the mortgage- 
deed including the right to recover the 
sum of Rs. 1,000 due by Hashim to Kader- 
dino alone in consideration of a sum of 
Rs. 150 and placed him in possession of the 
property. 

Now, as mentioned above, Hashim died 
in Africa. He apparently left for this place 
shortly after the execution of Ex. 11. He 
had not discharged any part of the debt 
due to the mortgagees under the mort- 
gage-deed, Ex. 11, and apparently being 
unable to do so, the probabilities seem to 
be that he handed over possession to the 
mortgagees, qua, mortgagees, to enable 
them to realise, if not the principal, at least 
the interest out of the rents and profits 
accruing from the mortgage property. It 
was contended by Mr. Kikla for the de- 
fendants that Motiram and Issermal were 
trespassers and illegally acquired posses- 
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sion of the property. This argument was 
advanced with the sole object of attempt- 
iug to prove that Motiram and Issermal 
and their successors have been in adverse 
possession of this property ever since 1880. 
But thif argument has no substance in 
fact.^ I have not the slightest doubt that 
the impecunious Hashim finding all the 
p iraphernalia of his oil mill attached, and 
his residential liouse burdened with a heavy 
debt emigrated to fresh fields to retrieve 
his fortunes, and before doing so, he hand- 
ed over possession of the mortgaged t ro- 
pej’ty to the mortgagees. By the assign- 
ment-deed Motiram and Issermal have 
clearly recognized themselves as mort- 
gagees, and they have stated in tliis docu- 
ment in unniistakeable language that what 
they are assigning to Kaderdino were their 
rights in the property in suit, qua mort- 
gagees. It is perfectly clear to my mind 
that Ex. 12 is not a sale out and out to 
Kaderdino, and hence the latter could not 
have a better right to tlie property in suit 
than his assignor, and could not. therefore, 
under any circumstances be regarded as 
owjier of the property in suit. Hut even 
on the assumption that Motiram and 
Issermal wrongfully took possession of the 
property after the departure of Hashim for 
Africa, they could not l^y their unilateral 
act alter their character as mortgagees, and 
thus curtail the period of 60 jears allow- 
ed lor redemption of mortgaged property, 
by alleging adverse possession for more 
than I'J years. In Awdh Singh v. Kanhai 
(Ij it was observed in the body of the judg- 
iiieiit at page 874* as follows: 

"It was urged, and I think rightly urged, 
on behalf of the respondents, that when a 
mortgagee...takes physical possession of the 
mortgaged property, rightly or wrongly, 
with, without or even against the consent 
of the mortgagor, his act will not be al- 
lowed to limit the right of redemption and 
the law will treat his possession as that of a 

mortgagee”. 

This is precisely the case here. How- 
ever, Motiram and Issermal may have 
come b)’ the possession of the property 
during the continuance of the mortgage, 
the law would still regard them as mort- 
gagees, and by Ex. 12, they have them- 
selves admitted their position to be that 
of mortgagees. It must further not be 
overlooked that Kaderdino did not come 

(B 46 Ind. Cas. 872. 
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into possession of the property in suit 
witiiout notice of the restricted rights 
which the mortgagees, Motiram and Jsser- 
mal, had in it. He is a party to Ex. 12 and 
hence must have been aware that he was 
not acquiring an absolute right to tlie pro- 
perty in suit, l)Ut was assigned only the 
mortgagee's rights as mortgagees. 

Both ss. 72 and 7d of the Transfer of 
.Property Act refer to a mortgagee coming 
into possession of mortgaged property, not 
necessarily at the time of the moitgage, but 
during its continuance, and athrin the 
duties and obligations resting on the mort- 
gagees when they thus come into possession 
of the mortgaged property. Their i>nsses- 
sion is recognised as that of mortgagees 
alone. 

Mr. Kikla for the defendants relied on 
Art. 131, Indian Limitation Act; but as 
pointed out in V ishvatiftth Bhive Uaul v. 
TakaramVithui2)r'An 134 of the Indian 
Ijimitation Act, 19u8, does not ai>ply to a suit 
by a mortgagor to recover possession of the 
moitgaged property from an alienee of the 
mortgagee who has taken with notice of the 
mortgage. Sneh a suit is governed by Art. 

148 of the Act." 

I now proceed to consider the various 
issues in the case: 

Issue No. 1. I hobi that the suit is not 
time-barred, and that Art. 148, Indian 
Limitation Act applies. The mortgagees 
could not be regarded in adverse ]>osses- 
sion of the properl y in suit, and Ka<lerdino 
who came into possession with full notice 
of the mortgage could not l)e in a lietter 
position than that of his transferor. I Hi - 
ther, it has not been established that 
either Hashim or the plaintitY had any 
knowledge of (he adverse possession. Sul- 
leman was Ijoru in Africa, and he came to 

Karachi only in l'J2l. 

My finding on issue No. 2 follow.s that 
on issue No, 1. No adverse possession has 

been proved. , ... 

Issue No. 3. The plaintiff has valued his 

relief at Rs. 200. The suit is forredernp- 
tion and re-coiiveyance of the morl.ijaged 
property » and for such amount as may be 
due to him on a settlement, of the account. 

Ha 'believes that on the account a sum of 
Ra. 500 will be found due to him. and is 
prepai’ed to pay the Ad iitional Court-fees 
thereon. The Court-fees for the recovery 
of the property mortgaged have been duly 

(2) 89 Ind. Oaa. 189; 27 Bom. L. R. 681; (1925) A. I. 
R. (B.) 417. 
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paid, and as far as tiie suit for an account 
is concerned, the plaintitY is to value the 
relief which he seeks under s. 7 of the 
Court Fees Act, cl. iv, sub cl. (/). iMy find- 
ing on issue No. 3, therefore, is that llte 
plaint is sutliciciitly stamped. 

Issue No. 4. A few observations on this 
issue are necessary. It appears that Ilas- 
him had four sons. Salleman tlie plaintiff, 
Adam, Ayoob and Ali. Adam predeceased 
his father leaving no son but two married 
daughters, one of whom is dead. Ayoob 
die<i after his father leaving a minor son 
Abdul Rahiman, the co-plaintitY in this 
suit. As to Ali nothing seems t-) be known 
of his present existence or his whereabouts. 
Umer Ex. 9, though he mentioned Sul- 
lenian, Ayoob and Adam as the sons of 
Hashim, did not refer to Ali at all. Ap- 
parently, he died many years back, and no 
one seems to know wliether he is alive or 
dead at the present moment or even when 
the suit w'as tiled. Tlie i)artics, as 1 have 
observed, are Cutchi Memons, governed by 
Hindu Law, in matters of succession and 
inheritance. Abdul Rahiman, therefore, was 
the only male heir in existance of Hashim 
besides Sulleman at the time of the in- 
stitution of the suit. It has, however fur- 
ther been urged that tlie authority to 
file this suit was granted to Umar ITiji 
Ahmed bv Sulleman alone, and on his 
behalf, and consequently, after Abdul 
Rahiman had Iieen brought on the lecord 
as a co-plaintitY, Umerllaji Ahmed had no 
power to sign and verify tlie plaint as he 
iias done on behalf of the minor Abdul 
Rahiman. For the plainlilY it was argued 
that even if this be regarded as a defect 
in the plaint, Sulleman’s signature to it 
could be procured if time were given. It 
is perfectly true that the power-of-attorney 
was executed by Sulleman on his behalf 
alone in favour of Umer Haji Ahmed. But 
this pow'er authorises the agent to take 
all such steps as are necessary for the 
recovery of the estate left by Hashim, and 
Sulleman, though it was he alone that is 
the executant of the power-of-attorney, 
attempted to re-acquire the property for 
the benefit of the heirs of Hashim. As 1 
have observed above, the minor Abdul 
Rahiman lives with Sulleman, and the 
latter is liis natural and actual guardian. 
Even if the power-of-attorney be restrict- 
ed to Sulleman alone, the defect in the 
plaint could be cured by Sulleman signing 
it. Now I regard the defect as but formal, 
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not affecting the merits of the ca^e or ihe 
jurisdiction of the Court, and, therefore, 1 
would condone it under s. 9J, (\ P. C. This 
I suit was filed on September "22, 1921, and 
is now, therefore, four years old. 1 do not 
think after having concluded the hearing, 
I should postpone it merely for the purpose 
of formally securing tlie signature of 
Sulleman to the plaint. My finding, there- 
fore, on the issue is that the suit is maintain- 
able as framed. 

Issue No. 5 has not been pressed by the 
defendants in view of the overwhelming 
evidence that the property in suit did 
belong to Hashim. 

Issue No. C has not been equally press- 
ed, as it cannot be denied that Hashim did 
mortgage the property in suit with Motiram 
and Issermal. 

Issue No. 7. The property in suit was 
not mortgaged with possession at the time 
of the execution of the mortgage-deed, but 
during Uie continuance of the mortgage, 
possession was given to Motiram and 
Issermal. 

Issue No. 8. My finding on this issue 
is that only Sulleman and Abdul Rahiman 
son of Ayoob are interested in the propert^^ 
in suit. 

Issue No. 9 has, as the defendants’ 
Pleader himself admitted, been established 
by Ex. 12. Motiram and Issermal trans- 
ferred their right under the mortgage 
of 1879 to Kaderdino. In connection with 
Kaderdino’s rights to this property, 1 may 
usefully refer to the written statement 
filed by his wife Fatmabai in Suit No. 1220 
<of 1920. This suit was one for partition 
filed by Ismail son of Satardino, defendant 
No. 3 in this case, against Ksso, the brother 
of Kaderdino, and Fatmabai, the widow. 
By her written statement, the latter in 
para. -6 with reference to the property in 
the present. suit stated as follows: 

‘‘This property has been acquired by 
defendant No. 2 and her deceased husband, 
Kaderdino, by adverse possession and 
transfer of mortgage interests therein by 
Motiram and Issermal to whom it had been 
mortgaged by the original owner Hashim 

Ali.” 

Issue No. 10. Both these defendants 
have adopted the written statement filed 
by Fatmabai. The evidence however, does 
not show that either the heirs of Esso or 
Ismail, the son of Satardino, have any 
interest in the property in suit. They were 
appsrentlj' joined as co-defendants as close 


relations of Kaderdino, and as tliey asserted 
an interest in the property in suit. The 
mortgages Exs. 10 and 11 and the assign- 
ment deed Ex. 12. refer to Kaderdino 
alone and I hold, therefore, that neither 
the d'^fendant No. 1 nor defendant No. 3 
have any inteiest in the I'^'perty in suit. 

From the previous findings I hold on 
issue No. 11 in the affirmative. 

Issue No. 12 is answered in the nega- 
tive. 

Issue No. 13 will be referred to the 
Official Commissioner. He is to determine 
the amount due on the mortgage of 1879 
with interest thereon at 2 per cent, per 
mensem on the sum of Ks. 1,000 from the 
date of the execution of the mortgage- 
deed. He will have to deduct from this 
sum theamountof Ks. 483-11 G admittedly 
received by Motiram and Issermal as stated 
in Ex. 12, as also such rents and mesne 
profits of which defendant No. 2 has had 
the benefit or to which they are liable 
during the period she and her husband 
Kaderdino have been in possession of the 
property in suit. 

Issue No 14. The plaintiff is entitled to 
a decree for redemption of the mortgaged 
property, and re-conveyance of it on pay- 
ment of any amount that may be found due 
by the Commissioner. 

With regard to the supplementary issues, 
my findings thereon are as follows : 

Issue No. 1 has been already disposed 
of. The necessary parties areon the record. 

Issue No. 2. There is not a title of evi- 
dence on the record in support of the 
allegation that Sulleman was not theson 
of Hashim, but that he is son of Hashim’s 
wife by another husband. The evidence 
clearly establishes that Sulleman was the 
son of Hashim. 

Issue No. 3. I have discussed this issue 
above. I hold the suit does lie. 

Issue No. 4. In the negative. 

Issue No 15. I reserve the question of 
costs till the return of the Commission- 
er’s report. The Commissioner’s report 
to be returned within fifteen days. The 
plaintiff has to deposit within three days 

the Commissioner’s fee Rs. 30. 

z K Ordur accordinglij. 



KASIM 1’. ABDUL KADER. 


[91 1. C. 1925] 

OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Privy Council Apih^al Xo. 15 of lO-o. 

September 11, 1925, ^ 

Present Mr. Wazir Hasan, A.^J. 0 . and 

Mr. Simpson, A. J. C. 

JAGAK NATH SINGH and othlus- 

Dbfendants— Apfullants 

rc /v u s 

JAG JEWAN DAS— Plaintiff - 

Rrsfondknt. 

CiuU Procedure Cod: i.lc' 1 of loo..' 

XXT r. SO— Transfer of Property Jet {1\ n/ iNA,., 
g Appea/ to Privy Conned- Substantial qutt,- 

tioii of law- Mortgaycs. prior ami subsequent- Dvcie 
obtained on subsequent mortgaoe—Sule in execution^ 
Prior morlyagee, ndiether can apply to set aside .suN 
Money paid by prior mortyayte to save property fiom 
sale, whether can be added to principal. 

Whether a prior moitjragee in possession of the 

mortgaged property oan apply under O. ’ 

of the C P 0 to set aside an auction .'.ale hi Id in 
cLcution of a decree obtained, by a 

gagee on a simple mortgage in a suit to ' f 

prior mortgagee was not a party, and \ 

of s. 72 of the Transfer of Property 

such a sale are substantial questicms of iau NMthm 

the meaning of s. 110 of the C. V 0. 
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tionoflaw incur opinion is as to whether 
cl. [b) of s. 72 of the Transfer of Pro- 
perty Act, 1S82, applies to a sale such as 
the one in the case licfore us. On these 
grounds we grant the leave prayed for. No 
order as to costs. 

7. K. Ltavc granted. 


RANGOON HIGH COURT. 

Civil Kroulak No. 2Hl or 19^:5. 
September 7, 1925. 

Present: — Mr. Justice Cunlifl'e. 

S. CASSIM — Plaintiff 

rC?'.9?NS’ 

K. S. M. 51. ARDEL KADEU— Defkndant. 

C’iri? Procedure Code {.let I' of ltlOS),s. To, 0. AAV, 
r. dd, O.XXW’III. r. Id —A ttachment before judy- 
Tnt’Mf, effect of- Creditor obtain in<j decree jtrior to that 
of attaching creditor — Priority between decree- 
holders. 

A mere attaoliment before judgment docs not invest 

the person at who.se instance the attaeliment is 

made, witli a preferential right to have his decree 

satislied out of the jiroperly attached as against ctlur 

*1 .^ 1 . 


Application under ss. 109, HO, C. I 
for leave to appeal to His Majesty in Council. 
Messrs, h'iavit Ullah and Ali Zaheer, for 

the Appellants. 

Mr. H. K. Ghosh, for the Respondent. 
ORDER;— This is an applicatio^n tor 

leave to appeal to His Majesty in 
from the decree of this Court, dated bth 
April 1925,* affirming the decree of the Gouit 
of the Subordinate Judge of Fyzabad, dated 
the 10th August 1923. 

. It is- admitted that the value of the sub- 
ject-matter of the suit in the Court of iirst 
instance and also the value of the subject- 
matter in dispute on appeal to His Majesty 
in Council exceeds the amount of Ks. lu.uuu 
The application alleges that the appeal 
involves a substantial question of law. Ine 
respondent does not accept the accuracy or 

this allegation. He argues that there is no 

Bubstantial question of law involved m the 

^’’vTe^'are of opinion that the appeal does 
involve at least two substantial questions 
of law. The one is as to whether a 
mort'gagee'in possessdon can apply under U. 
XXT, r 89, of the C. P. C., 1908, to set aside 
a sale where such a sale has taken place 
iU' pursuance of a decree obtained by a 
subsequent morfgagee of a simple mortgage 
in a- suit to which the prior mortgagee wae 

not a party. The second substantial ques^ 

87 lad, Qua* 


dccree-hoMer.s against the same judgment-debtor. 

[p. 9(), col. 1 .] 

Where a plaintiff obtains an attachment before 
judgment of the defendant's property but before he 
obtains a decree another deerec-holder having a 
decree against the same judgment-debtor applies for 
execution of his decree against the property held 
under attachment at the instance of the fornier, he is 
entitled to have his decree satislied out of tlie property 
so attached in preference to tlie creditor at whose in- 
stance the property was attaclied before judgment, 
[p. 95, col. 1; p. 96, col. 1.] 

FACTS appear from tlie following order 
of the Deputj' Registrar, High Coutt, 
Original Side, dated Dth August 1925: — 

The facts of this case are : — 

Suleiman Cassim filed a suit, Civil 
Regular No. 2G1 of 1925, in the Higli 
Court against K. S. 51. 51. Abdul Kader 
on 4th June 1925, and on the same day- 
obtained an order for attachment before" 
judgment on Rs. 2,392-5-6 in the hands of 
51. E. 011a & Company and belonging tb’ 
the defendant. In consequence of this 
attachment the sum was lodged ijl= the 
High Court on the 26th June 1925. Sulei- 
man obtained an order for his mbriey- 
decree for Rs. 2,956 12-0 on the 9fh' JHily 

1925. In the meantime one Janoo Huseih 
. 

vil Regu'la’r'N'o. 

XWV..V - P'ebl^uat-y 1926, 

ona pro^note and obtained an ordei* fol* his 
nioney-decreeori^the 22nd April 1925, abd in 
execution of that decree obtained' from the' 
Small Caiises Courf an attachment on the 
same funds in^ the hands Of 51. E. 011a and 

Co., to the extent of his decretal amount 
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viz., Rs. 1,995. His execution application is 
dated the 9th June 1925. The attachment 
was issued on tlte 2oid June 1925. M. IT 
Olla and Co. hiving alrea jy deposiie I 
the amount in their iiands into the High 
Court a notice was issued on the 2(hh June 
1925, by tlie Small Causes Court to the 
High Court under (.). XXI. r. 52 of the C. P. 
0. for the attachiiient of the amount in 
cu.'^todia Ic'jis. Subse.iuently on tiie 29th 
June 1925 a letter was received by the 
High Court from the Smill Causes re- 
questing that Rs. 1,995 out of the funds 
in cu--^todia k>jis might be juid into the 
Small Causes Court if there was no ob- 
jection. To this Suleiman raised an objec- 
tion urging his attachment Ijefore judgment 
and praying that he sliould be allowed 
to withdraw the whole amount. (J.i the 
14th July 1925, Janoo Husein also ]>ut in 
an application to this C\>urt not in the 
prescribed form under O. XXI, r. 11 (2) 
but for a prayer for payment to him of 
Ks. 1,995 out of the amount in the hands 
of the Baililf of this Court. On tlie JOth 
July 1925, Mr. X. N. Sen for Suleiman 
asked for permission to put in a formal 
application for execution under O. XXI, r. 
11 (2) and I accerleil to this pnxyer as 
it in no way altered the existing situa- 
tion. 

Mr. X. N. Sen for Suleiman asks either 
for the payment of the whole amount to 
him or at least for a rateable distribu- 
tion. 

Mr. S. C. Das for Janoo Husein asks for 
full satisfaction of his decree out of the 
funds in Court. 

Section 73 of the C. P. C. does not apply 
to this case as this is not a case where 
several decree-holders have applied to the 
Court which holds the assets for execution, 
before realization of the assets. Mr. Sen's 
client had not obtained his decree when 
the assets were realized and Mr. Das's 
client has not up to date put in any ap- 
plication for execution in the prescribed 
form to this Court which holds the assets. 
The section is quite clear on this point and 
the rulings are quite definite, e. p., Pallonji 
Shapurji Mistry v. Edward Vaughan J ordon 
(1) Snikeena Katum v. Mahamed Abdul 
Aziz (2) and numerous other decisions make 
it quite clear that the present one is not a 
case for rateable distribution under s. 73, 
C. P. G. And as both the learned Advo- 

(1) 12 D. 400; 6 Ind. Dec. (n. s.) 752. 

- 29 Ind. Cas. 239; 38 M. 221. 
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cates agree with me on this point I need 
not go further into it. Mr. 8en contends 
firstly that the money deposited into Court 
by M. IT Olla A Co. are assets which can- 
not be attaclied by another creditor. He 
cpiotes /9o.s-f Mahomed v. iSubramian Chetty 
(3j which states that the money paid into 
Court fora specific purpose under s. 73 
or under O. XXXVHl, r. 2 is not avail- 
al)le for rateable distribution among other 
creditors. 1 cannot agree with the learned 
Counsel in this contention. The authority 
lie quotes is not applicable here. In that 
case the defendant was arrested before 
judgment and was released on his deposit- 
ing the amount claimed and later on he 
confessed judgment. The amount was held 
to have been deposited for a specific pur- 
pose, for the release of the defendant 
and for satisfaction of the plaintiff’s claim 
and, therefore, held as not liable to attach- 
ment by other creditors. But the present 
case is quite dilYerent Here the amount 
is deposited by a garnishee o;i order for 
attachment before judgment. There is no 
specific purpose in this deposit excepting 
that it restrains alienation of the funds in 
custodia Icgis till further orders of the 
Court. It does not either expHcity or by 
implication confer upon tlie plaintiff any 
right or title to the funds until the attach- 
ment before judgment enures and becomes 
an attachment in execution and until the 
decree-holder applies for execution in the 
prescribed form under the proper section 
of the Code. Attachment before judgment 
does not give plaintiff any right to pre- 
ferential treatment over other creditors. It 
is in no sense an application for execution. 
It does not in any way create any charge 
or lien in favour of the plaintiff on the 
funds in the hands of the Court. All it 
does is to afford a security to the plaintiff 
that the funds shall not be disposed of by 
the defendant or the garnishee without the 
orders of the Court. 

Mr. Sen further contends in the alterna- 
tive that the provisions applicable to the 
present case are contained in O. XXI, r. 52 
■which deals with the attachment of a fund 
in the custody of a Court and the deter- 
mination of the rights of rival claimants 
thereto. He states that where a fund m 
Court has been attached by several credit- 
ors of the same judgment-debtor none of 
the attaching creditors is entitled to pre- 

^3) 29 Ind. Cas. 714; 8 Bur. L. T. 22. 
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ferential treatment by reason of his attach- 
ment as the attachments create no charge 
or lien upon the fund as long as it is ni 
custodia hfjis. The Court should apply 
the rules, of justice, ecpiity and good con- 
science in the detennimition of the relative 
rights of the creditors wlio wish to proceed 
against the fund in satisfaction of their 
decrees. On these grounds he asks for a 
rateable distribution. He cites Thak-urdas 
Moll Lai V. Joseph Lskcnder (1). 1 agree 

■with him so far as the rnanciation of the 
above proposition of law goes. I'here are 
other rulings also such as Suiheena Katuni 
w. Mahomed Abdul Aziz (2) and the Piivy 
Council decision in kaghiinath Das v. 
Sundar Das Khetri (5j bearing on the same 
point and tending towards rateable tiistri- 
bution under O. XXI, r. 52 on principles 
of justice, ei-tuity and good conscience. 
But the cases are not applicable here. In 
all these cases the rival claimants were 
all decree-holders having equal legal status 
of uniform legal maturity. The question 
in these cases was the determination of the 
relative rights of rival decree-holders 
against the same judgment- debtor. It was 
not a question of an attaching creditor 
before judgment on one side and of a dec- 
ree-holder in execution on the other. In 
the present case before me the contending 
claimants are a decree-holder in execution 
and an attaching creditor before judgment, 
each ditTering from the other in legal 
status and in legal maturity of their claims. 
Equities can only be equal when parties 
are on equal footing in legal development 
and determination. It is true that between 
decree- holders themselves priority of attach- 
ment gives no priorly of title. But bet- 
ween an attaching creditor before judg- 
ment and a decree- holder in execution the 
case assumes quite a different aspect Order 
XXXVIII, r. 10 clearly providp for the 
determination of the relative rights of a 
creditor attaching before judgment and a 
decree-holder in execution. It states : 
** Attachment before judgment shall not 
affect the rights, existing prior to the attach- 
ment, of persons not parties to the suit, 
nor Vjar any persons holding a decree 
against the defendant from applying for 

(4) 41 Ind. Cas. 516; -H C. 1072; 25 C. L. J. 595; 21 

0. W. N. 8«7. „ 

(5) 21 Ind. Gas. 304; 18 O. W. N. 1058; 1 b. . 56/ ; 
27 M. L. J. 150; 16 M L. T. 353; (1914) M. W. N /47; 
16 Bom. L. R. 814; 20 G. L. J. 555; 13 A. L. J. 151; 42 
C. 72; 411. A.251(P. C), 
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the sale of the property. . .in execution cf such 
decree." Here of course there was to l)e no 
sale. But that does not alter the position. 
The question that arises here is what was 
the actual position and what were llie i ights 
of tlic two rival claimants cn the date, 
the I’Oth June 1925, when the Small (’auscs 
Coiut asked for ])aymeiit of Ks. 1,095 lor 
Janoo Husein. On tliat date JanooHusein 
was entitled to have his decree sitislied 
out of the money in custodia Icgis.^ It 
was already under his attachment. The 
Court that ]tassccl the tiecree had made an 
order directing payment to him. He was 
entitled to receive tiie same. Suleiman 
on tlie otlier hand had not yet obtained 
his decree and was far away from execu- 
tion. It was a lor.g uay off from his attach- 
ment before judgment including all pro- 
cess incidental thereto, to his formal ap])li- 
cation for execution of his decretal riglits. 
He could not have dej^rived Janoo Husein 
on that date of his right to get tlie money. 
Had Suleiman already obtained his decree 
on the 29th June 1925 and had he ai)plied 
for execution different equities might have 
arisen to entitle both to a rateable distri- 
bution on rules of justice, equity and good 
conscience. As it was on tiie 29th June 
1925 attachment before judgment gave 
enough to nullify the eiTecd of attachment 
in execution by his rival. 

P'ollowiiig the decision in Bisheshar Das 
v. Ambika Fershad (0) I hold that Mr. S. C. 
Das’ client is entitled to have his decree 
satislied out of the funds in the hands of 
the Court and that the surplus should go 
to Mr. Sen’s client. As it was no fault of 
Mr. Sen’s client that he could not keep 
peace with his rival in the legal race and 
having in view the fact that he was the 
first to attach the money I do not think 
I can be justified in mulcting him in costs. 

Each party will bear its own costs. 

Mr. X. X. Sen, for the Plaintiff. 

Mr. S. C. Das, for the Defendant. 

ORDER. — This is an appeal from a 
decision of the learned Deputy Registrar 
in which he gave preference to a decree- 
holder of the Small Cause Court against 
the interest of the decree-holder of the 
High Court. The High Court decree-holder 
had obtained an attachment of some property 
belonging to a person he was suing and 
has got that money paid into Court. This 
news of money having been paid into 
Court came to the ears of the Small Cause 

(6) 29 Ind. Gas. 622; 37 A. 575; 13 A. L. J. 732. 
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Court decree-holder and he put in his 
attachment so that we have two attach- 
ments, one by the holder of the decree of 
the Small Cause Court and other by the 
man who subsequently became, it 1:^ true, 
a decree-holder of the High (dourt; Init, at 
the time the Small Cause Court decree- 
holder had put in his attachment, the parly 
who originally obtained the money was not 
holding a decree. The question is, should 
the same money he divided rateably or 
was the learned Deputy Registrar right in 
putting the Small (’ause Court decree- 
holder in preference to the High Court- 
decree-holder? In my opinion the 
circumstances of this case are such as are 
contemplated in O. XXXVIII, r. 10. It 
does seem at first sight to be exceedingly 
hard that a man who has taken steps to 
secure an asset should be deprived of the 
benefit of what he has done in part, at the 
same time there is no doubt in my own 
mind that a mere attachment does not 
invest the person making the attachment 
with a preferential right. The language 
of the rules is quite clear and has been 
dealt with in a case decided by the 
Allahabad High Court which seems to be 
absolutely on all fours with the present 
dispute. 

Accordingly I think that the learned 
Deputy Registrar, although it took a very 
long time to deliver liis judgment, was 
right. I must uphold his order and dis- 
miss this appeal, with costs both here 
and in the Court below. 

z. K. Appeal dismissed. 


OUDH JUDICIAL. COMMIS- 
SIONER’S COURT. 

C(Vii. Revision No. 113 of 1925. 

September 9, 1925. 

Present: — Mr. Simpson, A. J. C. 

SHAMS-UD-DIN— Plaintiff- 

Applicant 

versus 

GlIR BAKHSH SINGH— Defendant- 

Opposite Paltt. 

Cinl procedure Code {/Icf V of lOOS), s. 115, 
0. XL/V, r. I — Appeal in forma pauperis — Leave to 
appeal, refusal of — Revision. 

Ifi dealing with an application for leave to appeal 
as-a pauper under r. 1 of O. XLIV of the C. P. C., 
the Court has to proceed upon a psmsal of the appli- 
cation and thO judgment and decree appealed from. 
Wliire aftAr perusing these documents the Court 
comdS ta a decision that the decree appealed from is 
pot oontrAty to law and rejects the application, the 
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High Court will not interfere with the derision iu 
revision unles.s it appears that the Appellate Court 
has failed to exercise a judicial discretion in coming 
to sucli a <-'Uich’.‘-i( ii. 

Ap[ilicution for revision of an order of 
the District Jiidge, Lucknow, dated the 4lh 
March 1J25, reversing that of the Sub- 
Judge, Lucknow, dated the 27th Septem- 
ber 1924. 

Mr. A. Rauf, for the Applicant. 

Mr. B. y. Shargha, for the Opposite 
Party. 

ORDER. — This is an application under 
s. 115 of the C. P. C. in revision. The suit 
was one for share of profits brought by one 
partner against another in relation to a 
contract with the Railway Company. The 
plaintiff obtained a preliminary decree de- 
claring that he was entitled to one-fourth 
of the profits. He then made an applica- 
tion to have an account taken and B. Jndar 
Dayal, Pleader, was appointed Commissioner 
for that purpose. He submitted an account 
on the 3rd of July 1924. Both parties filed 
objections to this account and the Court 
directed the Commissioner to hear any other 
witnesses the plaintiff might produce. On 
18th August 1924 the plaintiff filed an ap- 
plication in Court which is not before me. 
It appears that it was an application for 
the issue of a Commission to examine the 
accounts of the Railway Company. This 
application was rejected by the Court and 
as the plaintiff produced no other evidence 
and the defendant withdrew his objections, 
the original report of the Commissioner was 
accepted and became the basis of the final 
decree. The plaintiff then filed an appeal 
in forma pauperis in the Court of the 
learned District Judge, who dismissed the 
application under O. XLIV, r. 1, because 
he found no reason to think that the decree 
was contrary to law etc. It is in very ex- 
ceptional cases indeed that the Court will 
interfere in revision with such an order. 
It would only be done where it appeared 
that the Court had failed to exercise a 
judicial discretion in coming to such a con- 
clusion. I am asKed now to set it aside on 
the ground that in fact the application of 
18th August 1924, was wrongly rejected by- 
the Subordinate Judge. 1 do not know 
whether it was rightly or wrongly rejected 
and I have no intention of enquiring. The 
District Judge was under no obligation to 
go into such a question as that. The pro- 
viso to O. XLIV, r. 1, is clear. The Court 
is to proceed upon a perusal of the applies* 
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tion and the judgment and decree appealed 
from. The Court evidently did persue these 
documents and came to a decision. I see 
no reason to believe that that decision was 
wrong, and even if I did think it wrong 
I would not interefere with it in revision. 
Jurisdiction has been exercised and there 
is no irregularitjL material or otherwise, 
in the exercise of it. The application is 
dismissed with costs. 

z. K. Application dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision Application No. 4 of 1924. 

August 27, 1925. 

Present: — Mr. Kennedy, J. (\, and 
Mr. Rupchand Bilaram, A. J. C. 

L. T. PINTO — Defendant— Applicant 

V^TS US 

Dr. N. R. SETHNA— Plaintiff - 

Opponent. 

linnibay Rent {War R)’s-trictinns) Act '// nfItUS, 
s. l-i — Standard rent, finding an ti>, whether binding <>n 
persons not parties — Procedure. 

The finding of a Court under s. l.T of the liuniha.v 
Rent (War Restrictions) Act as to tlio standard 
rent of particular premi.ses is not a judj;nifnt in rcm. 
The fixing of the standard rent is a matter wliich 
must be decided between tlie parties to tlie suit on 
the evidence adduced by tliem. 

Application to revise the judgment of the 
Judge of the Small Cause Court, Karachi, 
dated the 15th February 1924, in Suit No. 
374 of 1924. 

Mr. Pahlajsing B. Advaniy for the Appli- 
cant. 

Mr. A. F. Billunoria, for the Opponent. 

JUDGMENT. — This Avas a case of a 
dispute between a landlord and a person 
occupying a portion of his house. There 
seems a good deal more l)ehin<l this case 
than what has come out in the Court below 
but that need not concern us at present. 

The question wdiich the learned Small 
Cause Court Judge had to decide was “what 
was the standard rent of the premises”. 
He fixed the standard rent at Rs. 90. 
He did so not after hearing the parties or 
after taking evidence in the present case 
but acting on his decision in a previous 
case. That case was a suit by the present 
opponent that is to say the landlord against 
Mahomed Bux. Mahomed Bux was not pre- 
sent and that case, therefore, proceeded ex 
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parte and in that case on due consideration 
the learned Small Cause Court Judge found 
as above. He considered himself bouiid by 
that finding or at any rate he considered 
that in view of the similarity with that 
finding it was not obligatory lor him to 
re-coiisider (he question in the present trial. 
But we think that view of the learned 
Judge was wrong for there is nothing in the 
Kent Act that makes the finding of a Judge 
as to what the standard rent of particular 
l)reinises is Avhat might l.)e called a judg- 
ment in rcm. The fixing of the standard 
rent appears to be a matter to be decided 
between the parties. If the applicant had 
evidence to show tliat the standard rent as 
fixed in the case of Mahomed Bux was 
excessive lie should have been allowed to 
call it and the standard rent ought to have 
been fixed after due hearing. This is per- 
haps more obligatory inasmuch as the case 
of .Mahomed Bux was c.r parte. 

AVe think, therefore, that we should set 
aside the order of llie learned Judge of 
the Small Cause Court and remand the case 
for decision according to law with costs of 
this application only. 

p. B. A. Order set aside: 

Case remanded. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Fir.st Civil Appeal No. 74 of 1924. 

September 14, 1925. 

Present: —Mr. Dalai, J. C. 

A B D U L L A H K H A N — Defendant 

— Appellant 

VC vs H S 

Thakur AMIR HAIDER KHAN— 
Plaintiff — Respondent. 

Ailver.fC jio.'^session Landlord and tenant — Gift, in- 
valid, to tenant, effect of -Po.'isession, nature of, altera- 
tion in. 

Wlu'i'e a tenniil lioldinj? land on payment of rent 
roiilimies to Imld it witliout any change in area oi’ 
rent, llio mere fart tliat an invalid gift is e.xeouted in 
lii.^ favour by a disqualified proprietor of the hold- 
ing witliout the sanction of the Court of Wards, does 
not operate to alter tlie character of the possession 
and to convert it into adverse possession. 

I'arada Pilloi v. Jeevarathnammal, 5^ Ind. Cas 901* 
43 M. 2U; (1919) M. W. N. 724; 10 L. W. 079; 24 C. AV 
K. 340; 38 M. L. J. 313; 18 A. L. J. 274: 46 I A. 285 2 U 
P. L Pv. (P. O.) 64; 22 Horn. L. R. 444 (P. C ), disting- 
uished. 

First appeal against the judgment and 
decree of the Additional Sub-Judge, Rai 
Bareli, dated the 25th August 1924, 



S8 radhakp.ishx'a tver v 

Messrs. M. ITa-s^nn and SJicn'af-u'-caman, 
for the Ai:>pellant. 

Mr. Niaviatullah, for the Resi)ondent. 
JUDGMENT. — TJiis f'ppeal was aririu d 
as follows. The plaintiff tnlmidar suerl in 
the Revenue Court to eject tlie defendant as 
an ordinary tenant whereupon he resisted 
the suit on the ground that he lield the 
land under a deed of gift dated 2(Uh March 
18St), executed by the plaintiff’s predecessor- 
in-interest in favour of the defendant's 
father Razamand Khan. The Revenue Court 
refused to eject the defendant whereupon 
the plaintiif taluqdar sued in tlie Civil 
Court for a declaration that the defendant 
was a tenant of the land and not an under- 
proprietor. This declaration was granted 
by the Additional Subordinate Judge of 
Rai Bareli. 

In appeal the defendant’s learned Counsel 
granted that the deed of gift was not effect- 
ive by reason of the then talvqdar being 
disqualified proprietor, the ialuqa being 
under the management of the Court of 
"Wards. At that time the provisions af)pli- 
cable were those of s. 173 of tlie Oudh 
Revenue Act (XVII of 1876). They cor- 
responded to s. 37 of the Court of Wards 
Act IV of 1912. The taluqdar had no 
right at the time to create without the 
sanction of the Court of Wards any charge 
upon his interest in the taluqa or any part 
thereof. No such sanction was obtained for 
the gift. 

The argument then proceeded that 
though the deed of gift was invalid, it start- 
ed the possession of Razamand Khan and 
from that date it must be considered to be 
adverse to that of the proprietor. Reference 
was made to the Privy Council ruling in 
the case of Varada Pillai v. J cevaraihnam- 
mal (1). In that case the gift was invalid 
as not being made by a registered deed, so 
the recitals were not used as evidence of a 
gift. The recitals, however, were accepted 
as explaining the nature and character of 
the possession thenceforth held the 
person in whose favour the invalid gift was 
made. 

There is, however, a clear distinction. It 
lies in this that in the Privy Council case 
the possession started wuth the transfer 
while in the present case Razamand Khan 
was previousl 3 ^ tenant of the land and there 

(1) 53 Ind Ca8. 901; 4.3 M. 244; 1919) M. W. N. 724; 
10 L. W. 679; 24 C. W. N. 340; 38 M. L J. 313: 18 A. 
L. J. 274; 46 1. A. 285; 2 U. P. L. li. {P. C.) 64; 22 Bom. 
Ji. R. 444 ^P. 0.). 
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was no change in the possession by virtue 
of the deed of gift. It is not uointcd out 
tfuit the aiea of Mie land held l)v Razamand 
Klian was smaltei- or tliat rent paid by him 
was large]- and that tiiere was a real cliange 
to the knowledge of the (^o»irt of Wards. 
R-azaTnand Khan was a ten iut of the land 
on payment of rent and continued to be 
such tenant of land on payment of rent. 
'The execution of the deed of gift was 
invalid and started no adverse y)osse?sion 
in his favour. It was admitted heforc me that 
])rior to the deed of 1886. there was a deed 
of perpetual lease in his favour of 1884. 
d'he defendant’s own written statement of 
7th July 1922 in the rent suit (Ex. 7) 
explains the situation. According to him 
liis father was a tenant and his position was 
improved in 1884 by a deed of perpetual 
lease and subsecjuently in 1886 by the deed 
of gift. The i)Ossession existed from before 
and 1 hold that the invalid rleed of gift made 
no change in the character thereof. In the 
revenue paf>ers Razamand Khan and after 
liim the defendant continued to he recorded 
as tenant. In tlie account books of the 
plaintiif, which were for some years written 
hy the defendant his servant, no distinction 
was made between the defendant and other 
ordinary tenants of the land, I'he fwoperty 
was released bv the Court of Wards in 
1896, and subsequent to that until the year 
lOi’S we discover no assertion on the part 
of the defendant or his father to the effect 
that thej' were holding as under pro- 
prietors. The assertion of adverse title in 
1915 was made within the period of limita- 
tion. 

No adverse right of the defendant is 
established and I dismiss this appeal with, 
costs. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 944 of 1924, 

April 27, 1925. 

Present Mr. Justice Spencer. 

K. R. KADPIAKRISHNA IYER— 
Juugaient-Debtor — Petitioner 

VINAYAKASWAMIAR minor by 
guardian T. A RAMACHANDRA RAO— 
Deckee Holder — Respondent 
C'ivti Procedure Code {Act V of 1908), s. 47, 0. 
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r. 13 — Ex parte decree, execution of — Objection to 
jurisdiction of Court which passed decree, whether citn 
be taken — Remedy. 

Aa objection to the jnnydiction of the Court that 
tried the suit is not one of tlie questions arisiui; 
between the parties to the suit and relating to the 
execution, discharge or satisfaction of tiie decree which 
are allowed by s. 17 of tlio C. P- C., to be dealt with 
in execution 

Z&minliroi ICtliyapuram v. Chidumboram Chetfy, 
5SInd. Cas. 871; i:r M. G75 at p. (i-iT; (P.)lM) M. W. 

N. 460; 28 M. L. T. 75; 12 L. W. *217; 39 M. L. 3. •203 
(P. B.) and Kalipa ia Sirkar v. Harimohan Dalai, 3o 
Ind. Cas. 856; 44 C. 627 at p. 633; 21 0. i.. J. 375; 21 
C. W. N. 1104, relied on. 

After the passing of an ex parte decree the only 
course open to a defendant wlio wishes to raise an 
objection to the jurisdiction of the Court that tried 
the suit is to apply under O. IX. r. 13 of the 

O. P. C. to have the ex parte decree against him 
vacated and the suit re-heard. 

Petition, under s. 115 of Act \ of 190b 
and 8. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Courli of the Sub-Collector Kuni- 
bakonam, in E. P. No. 75 of 1924, in S. S. 
No. 1 of 1921. 

Mr. N. S. Rangasami Aiyengai\ for the 
Petitioner. 

Mr. K. S. Sankara Iyer, for the Respond- 
ent. . 

JUDG MENT.— An objection was raised 

to the e.xecution of a decree in a suit 
for rent under Madras Act I of 190b, in 
which the petitioner did not appear 
and defend himself against the plaintiffs 
claim, the ground of the objection being 
that the Court had no jurisdiction to try 
the suit. The defence of want of jurisdic- 
tion is one that should have been raised 
at the trial of the suit itself. After the 
passing of the decree, the defendants only 
course was to apply under O. IX, r. 13, 
C. P. C., to have the ex parte decree against 
him vacated and the suit re heard. An ob- 
jection to the jurisdiction of the Court 
that tried the suit is not one of the cpies- 
tions arising between the parties to the 
suit and relating to the execution, discharge 
or satisfaction of the decree which are 
allowed by s. 47, G. P. C., to be dealt with 
in execution \_vide Zamivdar of Ettiyapvram 
V. Chidambaram Chetty {\} and Kalipada 
Sirkar v. Hari Mohan Dalai (2)] As the 
petitioner was in fact a party to the suit, 
though not represented at the trial, he 


(1) 58 Ind. Gas. 871; 43 M. 675 at p 687; (1920) M. 
W. N. 460; 28 M. L. T. 75; 12 L. W. 21 <; 39 M. L. J. 
203 (F* B ). 

(2) 35 Ind. Gas. 856; 44 0. 627 at p. 633; 24 0. L. 
J. 375; 21 0. W. N. 1104. 


cannot invoke the authority of the Privy 
Council decision in Khiara jmn! v, Daini 
(.3;. The revision petition a^zainst the oidor 
of tlie Sub-d’olleclor passed uf)on the decivc- 
holder’s execution petition is dismissed 
with costs. 

V. N'. V. 

Petition di.'smis^cd. 

(31 32 C. 206: 32 I. A. 23; 1 C. L. J. 584: 2 A, L. 
J. 71: 9 (\ \V. N. 201; 7 Bom. L. U. 1; 8 Sar. P. 0. J. 
734 (P. C.). 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

FULL BENCH. 

Civil Refruk.vce No. 79 np 1924. 

November 10. 1924. 

Present: — ^Ir. Kennedy,.!. C., Mr Raymond, 
A. .1. C. I^Ir. Aston, A. J. C., I\Ir. R ipclmnd 
Bilaram, A. »!. C., and Mr. Percival, A. J. C. 

WALTER JOHN BROOKS— 

Petitioser 
VC y^sus 

NEE BARWrCK alias MABEL 
ESTHIMl BROOKS axd anotuer — 

Respondents. 

Divorce Ac? {IV of ISOO), ss. 3 (/), 77 — Criminal 
Procedure Code {Act V of 1308), s. 4 (i ) — Cotirt of 
Judicial Commi.’>sioner of Sind, whether lliyh Court — 
Decree nisi passed on Original Side, whether can be 
confirmed. 

Per Cnriajn (Rupchand, A. J. C., dissenting).‘~Since 
the amendment of tlie Cr. J*. C. in 1923 the Court of 
the .ludicial Commissioner of Sind lias acquired 
jurisdiction umler s. 17 read with s. 3 (1) of tho 
I)ivorce Act to contirm a decree nisi of divorce 
passed by the Judicial Ooininissioncr on the Original 
Side, [p 105, cols. 1 & 2.] 

Per Rupchand, A. J.C.-~\{ is not the duty of the 
Court to make tlie law reasonable but to expound it 
as it stands, fp. 102, col. 2; p. 103, col. 1.] 

Section 4 of the Cr. P. C. is an interpretation 
clause or section. Its legitimate function is to declare 
that certain words and expressions used in the Code, 
shall, wherever ijerinissible, not only have the mean- 
ing which is generally attaclied to such words and 
expressions but such meaning as i.s assigned by the 
interpretation clause. It is not Intended to annex to 
such words or expressions every incident wljich may 
seem to be attached to them by another Act of the 
Legislature, [p. 102, col. 2.1 

Reference* to the Full Bench on the noint 
of jurisdiction. 

Mr. Lunidaram T, Bolkani, for the Peti- 
tioner. 
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Mr. T. G. T^lphiiiston, for the Kesj^on- 
dents. 

^Ir. C. .1/. LjJxk Amicus Curl-.-. 

JUDGMEMT. — This JIi.'hTi']ic*e raises 
matters of the highest iin[>ortanee an<i 
the question must, 1 think, ultimately 
he settled by legislation. In the mean- 
time all we can do is to express our view 
of the law. That view may not commend 
itself to Ollier (.’ourts not Subordinate to 
iis and if such Courts hold tiuit our views 
are wrong and come to a ditVerent con- 
clusion as to the necessary elements of 
confirmation of a decree nisi of divorce 
pronounced by the Judicial Commissioner 
of iSind then grave hardship may occur, 
but as 1 have said that is a matter for the 
Legislature. I [> to the present all decrees 
^L’i^for divorce between parties residing 
in Sind have been pronounced by the 
Judicial Commissioner, who is for the pur- 
pose of the Act universal District Judge 
throughout Sind, and his decrees nisi have 
been made absolute or set aside by the 
High Court of Bombay. I may say in 
passing that there is now no conceivable 
reason why the District Judges of the 
Districts in Hind should not have the same 
jurisdiction as their brethren in the Pre- 
sidency, and that if the Legislature acts, it 
might well prevent the hardsliip imposed 
on poor Christians, resident in remote 
Districts of this Province by being forced 
to apply in matrimonial causes to this 
Court. Any such legislation should of 
course put beyond doubt the confirmatory 
power of this Court which is the most 
natural Court to exercise it. After the 
decree nisi has been pronounced by the 
District Judge, that is, in this Court by 
the Judicial Commissioner of Sind it must 
go for confirmation to the High Court or 
Chief Court to whose original criminal 
jurisdiction the petitioner is subject if he 
were an European British subject — Act 
of 1569, ss. 17 and 3. That Court was cer- 
tainly the High Court of Bombay by virtue 
of s. 22 of the Charter which gives ordi- 
nary criminal original jurisdiction to that 
Tribunal over all such persons who at the 
time of the promulgation of the Charter 
were subject to such original jurisdiction, 
and who were not removed from it by 
competent legislative authority. 

Since 1st September 1923 the Indian 
Legislature has abolished the Original 
Jurisdiction of the Bombay High Court 
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over Europeans Outside the limits of the 
Presidency Town or at least in Sind. Thus 
the Bombay High Court is no longer the 
Court referred to in s. 3, cl. (1 ) of Act IV of 
A\ hat then is the High Court now 
having j ui isdiction ? 

I at first thought that Non-Regulation 
Province in that cl. (1) might mean 
a Province like Coorg or Baluchistan 
wholly unattached to any Presidency and 
not a Province like Sind which is attached 
to a Presidency, but that view ^vas incorrect, 
vide s. 3, cl, (2j where Sind is specifically 
mentioned as a non-Regulation Province. 

It would seem then that the High Court 
referred to must be the High Court which 
in Sind has original criminal jurisdiction 
over European British subjects resident 
in Sind. But that by virtue s. 4, cl, (j) 
of the Cr. P. C., that High Court is 
now the Court of the Judicial Commis- 
sioner. Therefore, I think that that Court 
is the Court which lias power to deal with 
the decree nisi of the Judicial Commis- 
sioner. 

But it may be said that it is true that 
the Court of the Judicial Commissioner 
of Sind has, no doubt, as a High Court 
full jurisdiction originally over European 
British Subjects resident in Karachi, and 
that the jurisdiction of the High Court 
of Bombaj’ over such persons is by the 
Cr. P. C. in supersession of the Charter 
wholly quashed and annulled. and 
that thus the Court of the Judicial Com- 
missioner is the High Court in respect 
of residents in Kara(;hi, but that the same 
Court has no such original criminal juris- 
diction over persons residing in Sukkur 
and that, therefore, the said Court has 
not jurisdiction to confirm decrees in such 
cases. To that it must be answered that 
the L'^gislature could not have intended that 
the residents of Karachi should be subject 
to one jurisdiction and one of less 
authority than the jurisdiction to which 
mufassil residents are subjected and that 
there is no reason to suppose that the law 
is so strange. For according to the scheme 
of the Divorce Act. Districts and, there- 
fore, Sessions Divisions in Sind are not at 
all recognised, but for the purposes of 
the Act the whole Province is regarded 
as one District and one Sessions Division 
and the persons prosecuting divorce or 
other matrimonial petitions are forced to 
come to Karachi and submit themselves 
to the original Jurisdiction of this Court 
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which jurisdicticm would, if occasion arose, 
include the criminal original jurisdiction. 
Thus all persons concerned in matrimonial 
causes within this province may be said 
without violence to he subject to the original 
criminal jurisdiction of this Court. It 
would appear, therefore, .^nlva rcvcrentia 
that the High Court of Bombay lias no 
longer jurisdiction to confirm the decrees 
nisi of the Judicial Commissioner and tiiat 
that duty is now thrown on the Court of the 
Judicial Commissioner. 

The thanks of the Court are due to 
Mr. C. Tjobo who ably argued as (niiicds 
curue in favour of the view that the High 
Court of Bombay is still the confirming 
authority. 

I regret that we are not unanimous but 
that regret is nullified by tlie pleasure 
I have derived from reading Rupcdiand 
Additional Judicial Commissioner’s learn- 
ed and interesting judgment. .Moreover 
the fact that there is disagreement will 
gradually facilitate that operation of the 
legislative power which we all agree to be 

essential. 

* * * * 

DIFFERING JUDGMENT. 

Rupchand BUararn, A. J. C.— With 

due deference Id the learned Judicial Com- 
missioner and to my learned brothers who 
have concurred with him, I am unable to 
see my way to agree with them. 

The j urisdiction exercised by the J udicial 
Com misaiouer of Sind in divorce pr<)ceed- 
ings is a st)«cial jurisdiction conferred (ui 
him by Act IV of 180'* as the District Judge 
of the Province of Sind, and a decree nisi 
passed by him requires confirmation by 
a High Court as defined by the Act. 

Section 3 of the Act contains the follow- 
ing definition of “The High Court” and 
“The District Judge” for the purposes of 
the Act : — 

“Clause (1) ‘High Court’ means, in any 
Regulation Province the Court there estab- 
lished under the Act of the 24th and 25th 
of Viet. 0. 104;... and in anj^ other non- 
l-iegulation Province and in an}' place in 
the dominions of the Princes and States of 
Jndia in alliance with Pier Majesty — the 
High Court, or Chief Court to whose original 
criminal jurisdiction the petitioner - is for 
the time being subject, or would be subject 


it’ he or she were a PiUropean British subject 
of her [Majesty”. 

^ ‘‘(’lause (2) ‘District Judge’ means, in the 
Regulation Provinces — a Judge of a ])rinci- 
pal Ci ■ il (,’ourt of original jurisdiction; (in 
the non-Regiilation Provinces, other than 
Sind and Burma —a Commissioner of a 
Division: In Sind the Judicial Com- 
missioner of that province"). 

"’‘’^f'tion 4 of the Act provides that “the 
jurisdiction now exercised by the High 
C{>urt.s in respect of divorce <i mensaet toro 
and in all other causes, suits and matters 
matrimonial, at the date of the passing of 
the Act shall subjecd to the provisions of the 
Act be exercised by such (’oiirls and by the 
District Courts (ind Jiot othenvise" except 
with regard to granting of marriage 
licenses. It expressly confers jui isrliction 
on the High Court and Distiict (’curt as 
defined in that Act and excludes the juris- 
diction of other Courts in British India. 

When this .Vet was passed, the Higii 
Court of Bombay e.xei'cised original criminal 
jurisdiction over hhiropean British subjects 
residing in tiiis J'roviuce which thougli a 
Nou-P.egulation Ih-ovince, formed part of 
the Bombay J*resi(lency. Tiiis Province 
then possessed a separate judiciary of its 
own constituted under I^ombay Act XII 
of 1860 and in no way subordinate to the 

ligh (-ourt. Bombay Act V of 
1872 declared that the Higli Court of 
Bombay had at no time jurisdiction and 
was deemerl never to have had jurisdiction 
over the Province of Sind, and further 
declared that nothing in that Act shall 
alTect the criminal jurisdiction of the 
Bombay High Court so far as regards 
European BritisJi subjects. 


From 1809 to 1923 the orders passed by 
the Judicial Commissioner of Sind under 
the Indian Divorce Act have been sulj- 
mitted for confirmation to the High Court 
of Bombay. It is contended at the Bar 
that the effect of the recent amendments of 
the Cr. P. Ck, has been to oust the original 
criminal jurisdiction of the Bombay High 
Court over European British subjects in the 
Province of Sind, and to vest such jurisdic- 
tion in the (>ourt of the Judicial Commis- 
sioner of Sind, and that this Court is now 
constituted the High Court within the 
definition of s. 3 of the Indian Divorce Act. 
Reliance has been placed on the amend- 
ments of the definition of “Pligh Court" 
in s. 4, cl. 0) and in s. 200 of the Cr. P. C. 
and the repeal of certain sections and ^he 



102 


WALTER JOHN BROOKS V. NEE DARWICK. 


[91 I. C. 1925] 


ameni'lnient of certain other sections in 
Cli. XXXIII of the (.'r. P. C. It is further 
urged that if this Court does not exercise 
its powers as a High Court to confirm the 
decree nisi passed in this case by the learn- 
ed -Tadicial Commissioner of Sind it would 
not be open to the Bombay High Court to 
confirm the decree, and the divorce pro- 
ceedings would be rendered futile. 

In my opinion the only question for our 
consideration is, wnetherany or all of the re- 
cent amendments of the Cr. P. C. purport 
to constitute this Court as High Court of 
original criminal jurisdiction. If so it is a 
High Court within the meaning of s. 3 and 
has jurisdiction to confirm the decree nisi. If 
not. no argument of inconvenience, hardship. 

absurdity or chaos should prevail. Every 
Court of Justice in British India owes its 
establishment and jurisdiction either to an 
Act of Parliament or to an Act of the Indian 
Legislature made in pursuance of the powers 
given by Parliament. In the absence of such 
Parliamentary Legislative Authority, a Court 
is not competent to try a case or to perform 
any other judicial act. If this Court has 
no jurisdiction vested in it by Legislative 
Authority to confirm a decree nisi, it can- 
not assume jurisdiction merely because the 
High Court of Judicature at Bombay has, 
as alleged at the Bar. ceased to have ori- 
ginal criminal jurisdiction over European 
British subjects and that the refusal 
to exercise such jurisdiction would under 
s. 17 of the Act be a dead letter so far as 
confirmation of decrees ?n’si passed by the 
Judicial Commissioner of Sind go. In 
Percy v. Percy{l), the Allahabad High Court 
declined to exercise appellate jurisdiction 
under s. 55 of the Act against an order 
passed by a District Judge in the Province 
of Oudh dismissing a petition for dissolu- 
tion of marriage, notwi hstanding the plea 
urged at the bar that there was no other 
Court to which an appeal could be preferred 
and that the refusal by the High Court to 
entertain an appeal would work a great 
hardship. As a matter of fact s. 55 of the 
Act is also said to be a dead letter in this 
Province and if s. 17 has similarly been 
rendered ineffective now, it is for the Legis- 
lature to remedy both the defects and not 
for us to arrogate to ourselves the powers 


it as it stands R. v. Forde (2) and Hirioina 
y. Ilazarising (J). Do then the amendments 
in question vest this jurisdiction on this 
Court ? 

It is sfiid that the first part of cl. (j) 
of s. 4, fh*. P. G., confers this jurisdic- 
tion. It is difficult to concede to this pro- 
position. Section 4 is an interpretation 
clause or section. Its legitimate function is 
to declare that certain words and expres- 
sions used in the Code shall wherever per- 
missible, not only have the meaning which 
is generally attached to such words and ex- 
pressions but such meaning as is assigned 
to such words and expressions by the in- 
terpretation clause. But by no means it is 
intended to annex to such words or expres- 
sions every incident which may seem to 
be attached to them by any other Act of 
the Legislature, Umarhurn Bag v. Ajadan- 
issa Bibee (4). Section 4 provides in ex- 
press terms that the words and expressions 
defined in that section shall not have the 
meaning given in the definitions if a differ- 
ent intention appears from the subject or 
context. A High Court would ordinarily 
refer to a Chartered High Court, but cl. 
0) of s. 4 attaches two other meanings to it 
in addition to its ordinary meaning and 
declares that a High CoxiTt, firstly , means in 
reference to proceedings against European 
British subjects or persons jointly iried 
with them, only certain specified Courts, 
and secondly, in other cases it means the 
High Court of criminal appeal or revision 
for any local area or where no such Court 
is established under any law for the time 
being in force such officer as the Governor- 
General in Council may appoint in this 
behalf. Neither the first part of this defini- 
tion declares or constitutes any of the 
specified Courts as Courts of original cri- 
minal jurisdiction, or purports to confer 
such jurisdiction on them, nor does the 
second part of the definition constitute any 
Courts as the Highest Courts of appeals or 
revision. AVhether any of the specified 
Courts is a Court of original criminal juris- 
diction, or if any particular Court is the 
Highest Court of Appeal in any particular 
local area, we have to look for elsewhere. 
Bombay Act XII of 1866 as amended by 


of the Legislature or to assume jurisdiction 
which we do not possess. It is not onr duty 
to make the law reasonable but to expound 

fl) 18 A. 375; A. W. N. (1896) 110; 8 Ind. Dec. (n. s.) 


(2) (1923) 2 K. B. 400; 92 L. J. K. B. 501; 17 Cr. 
App. R. 99; 128 L. T. 798: 27 Cox C. C. 406; 87 J.P. 
76; 67 S. J. 539; 39 T. L. R. 322. 

(3) 78 Ind. Cas. 583; 18 S. L. R. 19; (1925) A. I. R. 
(S.) 49. 

(4) 12 C. 430 at p. 433; 6 Lid. Dec. (a. s.) 293. 
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Bombay Act T of 190R declares the consitn- 
tion of the civil and criminal Courts in Sind. 
Section I of the Act declare^ that — 

“Tliere shall be for the Province of Sind 
...a Court of Anneal in civil and criminal 
matters. , .and which shall be the District 
Court and the Court of Session of 
Karachi” — 

It further provides that all the Pecula- 
tions Acts, Kotifir'ations and Rules appli- 
cable to the old Sadar Court of Sind which 
was substituted by the Court of the Judi- 
cial Commissioner shall apply to the Court 
of the Judicial Commissioner. Section 1-A 
of the Act declares inter alia that the 
Judicial Commissioner and each of the 
Additional Judicial Commissioners shall 
within the District and Sessions Division 
of Karachi exercise all the jurisdiction and 
have all the powers of a Jud"e of a District 
Court and of a vSessions Judcre and that all 
Regulations, Acts, and Notifications ap- 
plying to the Judge of the District Court 
or Sessions Judge of Karachi shall apply to 
each Judicial Commissioner and 
tional Judicial Commissioner. Section - cn 
the Act provides that there shall be in each 
District in the Province of a District 

Court, and s 3 defines the jurisdiction of 
a District Court. There is no corresponding 
section defining the jurisdiction of the 
Sessions Court, such jurisdiction being 

defined by the Cr. P. 0. 

Prior to the Amending Act I of 190o the 
Sadar Court exercised no original criminal 
jurisdiction but appellate jurisdiction both 
civil and criminal over all the other Courts 
in the Province of Sind. The Judse of the 
Sadar Court who was also appointed as the 
Judicial Comirisaioner of Sind in his 
capacity as such Judicial Commissioner ex- 
ercised administrative control over the sub- 
ordinate judiciary in the Province, the ap- 
pointment of the judicial Commissioner to 
superintend the Judicial administration of 
Bind having been made by the Secretary of 
States Despatch No. 1411, dated 16th June 
1866. just about the time when Bombay 
Act XTI of 1866 wvas passed declaring the 
constitution of the Courts in Sind. 

The effeet of the Amending Act of 19Ut> 
appears to have been to re-christian the two 
Courts bv one name, viz., the Court of the 
Judicial Commissioner of Sind, but to leave 
untouched the ordinary jurisdiction the 

two Courts, the Court of the Judimal Com- 
missioner exercising jurisdiction, firsth^ as 
the Highest Court of Appeal for the iro- 
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vince of Sind, and, secondly, as the District 
and Sessions Court of Karachi District, 
each Judge of the Court being the District 
and Sessions Judge of the Karachi District. 

In view of s. 1, cl. (2) of the Cr. P. , 
w’hich provides that nothing in the Code 
“shall affect any special or locnl law now 
in force, or any special jurisdiction or 

power conferred hy any 

other law for the time being in force,” 
can it be said that s. 4, cl. (,/) as amended, 
was intended impliedly to affect the pro- 
visions of Bombay Act XIT of 1866 or to 
confer jurisdiction on this (^ourt as a High 
Court of original criminal jurisdiction in 
the Province of Sind, in subsitutioii of or 
in addition to ths original criminal juris- 
diction which each judge of this Court 
possessed as a Sessions Judge in the 
Karachi District. In passing it mav be 
noted that even if this Court w^ere a High 
Court of original criminal jurisdiction for 
the District of Karachi, it would have no 
jurisdiction to confirm this decree as the 
petitioner is said to reside at Hohri within 
the jurisdiction of the Sessions Judge of 
Snkkur. 

Tlie History of the criminal legislation in 
British India shows that the Cr. P. C., Act 
XXV of 1861 provided for the procedure 
of Courts of criminal juri.sdiction not estab- 
lished hy Royal ("Iharter. It declared the 
constitution of the ditTerent ju’ovincial 
Courts and vested such Courts with juris- 
diction to try certain offences. Section 19 of 
the Act provided that in any part of British 
India to which tliis A^t was sulisequenlly 
extended, the expression “Sadar Court” 
wdiich under the Code exerci.sed appellate 
and revisirmal pow’ers, would denote the 
Highest Court of appeal or revision. The 
jurisdiction to try European British sub- 
jects referred to in the old Statutes as 
British subjects w’as vested in the then 
Supreme Courts, established by His Majesty 
in certain Presidency Towms. 

Such Courts had original criminal juris 
diction to try European British subjects 
not only within their ordinary local civil 
limits but throughout the w'hole Presi- 
dency. fBee Trevelyan on Civil Courts in 
India, page 18, s. 14 of the East India Act 
1772 and s 67 of the East India Act, 1793 
for the Supreme Court of Calcutta. The 
Government of India Act, 1800 for the 
Madras Supreme Court and a. 7 of the 
Indian Bishops and Courts Act 1823 for 
the Bombay Supreme Court.) 
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111 lh60 tlie old Siiprenie Courts were 
substituted by the Chartered Hi-]i Courts 
under the^ Indian High Courts Act. lS(il 
(-4 and 25 \ ict. (h 104j and the origin.al 
criminal jurisdiction to trv European 
British subjects outside Presidency Towns 
was transferred to such Courts under their 
respective Charters and b}* virtue of ss, 9 
and 11 of the Act. 

The Cr. P. C., Act X of 1872. whicli 
repealed Act XX\ of 1861 consolidated 
the procedure applicable to all Courts whe- 
ther established by Charter or otherwise. 
It declared the constitution of certain Pro- 
vincial Courts of original criminal juris- 
diction but left untouched the constitution 
cf Courts established either undei' the 
Charter or any other special or local law 
Prior to 1872 the High Court for the 
North AVestern Provinces and the Chief 
Court of Punjab were established and had 
D€ren v6sted with original criminal jurisclic-' 
tion over European British subjects The 
expression “High Court” was used in the 
Code in different senses as meaning fu) 
the^Highest Court of Appeal or Revision (h) 
a Court of the original criminal jurisdic- 
tion vested with jurisdiction to trv offences 
committed within the local limits of Pre- 
sidency Towns and (c) a Court vested with 
jurisdiction to try offences committed by 

European British subjects outside such 
limits. 

The definition of High Court was ac- 
cordingly divided in two parts in s. 4 of 
Act X of 1872. The first part specified 
Courts having both original and appellate 
criminal jurisdiction over European British 
subjects and provided that in certain sec- 
tions of the Code where the expression 
High Court was used, it referred to such 
specified Courts. The second part of it 
reproduced the definition of Sadar 
Court ” in the Act of 18C1 by substitutin<>- 
“ The High Court ” for the Sadar Court. ^ 

The Courts specified in the first part 
of the section were not vested with any 
new jurisdiction by being included in the 
definition but already possessed jurisdic- 
tion under the respective enactments 
under which they were established. When 
the Lower Burma Chief Court was con- 
stituted, 8. 4, cl. 0) of the Code was 
amended so as to include this Court. But 
again the power to try European British 
subjects was vested in the Chief Court 
of Lower Burma under s. 8, cl. (1), suh- 
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cl. (/>) of the Lower Burma Chief Court 
Act VI of 1900. 

The^ Criminal Law Amendment Act XII 
of 1!)23 known as the Racial Distinction 
Act aimed at lemoving the racial distinc- 
tions l^etween Indian and Xon-lndians with 
reference to trials l>efore Courts of origi- 
nal criminal jurisdiction for offences com- 
mitted outside the Presidency Towns 
bj l^uropean Britisli subjects. They may 
now^ be tried by tlie ordinary Courts, of 
hession All the sections of the Code 
which ]>rovided foi‘ their e.xclusive trial 
by Courts higher than the Sessions Courts 
have now been repealed. 

Tlie right of appeal, reference or revi- 
sion and particularly confirmation of a 
sentence of death, however, stands on a 
diilerent footing. Some of the Courts 
exercising such powers are presided over 
hy Single Judges and the Legislature 
though prepared to abolish racial distinc- 
tion does not appear to have been disposed 
^ vest such powers against European 
British subjects in Courts presided over 
by Single Judges though willing to extend 
the exercise of such powers to the Court 
of the Judicial Commissioner of Sind and 
Nagpur M’hich by their constitution re- 
quire two or more Judges to hear appeals 
and applications in revision. This desire 
evidently accounts for the retention and 
amendment of the definition of s. 4, cl. (i). 
part I so as to include the Courts of Judi- 
cial Commissioner of Sind, Central Pro- 
vinces and Oudh, within the ambit of a 
High Court. This amendment, however, 
does not as already pointed out purport 
to confer any new jurisdiction on the 
Courts included in the amended definition. 
If, with reference to proceedings against 
European British subjects, an attempt 
were mad,e to substitute in the different 
sections of the Code, the Court of the 
Judicial Commissioner for the expres- 
sion “High Court” it would appear that 
only such sections as now deal with an 
appeal, revision, reference or confirmation 
of death sentence would permit of such 
substitution. 

The definition of a High Court in s, 266 
of the Code is limited to certain sections 
of Chs. XVIIJand XXIII of the Code which 
provide for the procedure to be adopted at 
certain tiials against both Indians and Non- 
Indians. This section was also amended in 
consequence of Act XJI of 1923 and the 
Cr. P. C. (Amendment Act) XVIII of 1923 
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SO as to include within its ambit tke 
Courts of the Judicial Commissioners of Sind 
and of the Central Provinces and Oudh. 

In Khudabux v. Emperor (5), a Full Bench 
of this Court considered the effect of the 
amendment of s. 2(10 of the Code with refer- 
ence to the right of appeal of an Indian 
convicted at a trial by a Judge of this 
Court. 

This Court was unanimously of tlie 
opinion that with regard to trials of Indians 
under Oh. XXIII of the Act, s. 2CG had not 
the effect of transforming a Judge of this 
Court into a Judge of a High Court of 
original jurisdiction, but had the effect of 
making the procedure of a High Court 
as laid down in certain sections of Ch. 
XXllI applicable to a trial held by a 
Judge of this Court, who was and continu- 
ed to be a Sessions Judge for the District 
of Karachi. Section 2G6, like s. 4, cl. {j)> 
is an interpretation section and the same 
considerations which prevailed with this 
Court equally apply to the interpretation 
of s. 4, cl. (j). I see no reason to diner 
from the view taken by me in my judg- 
ment in that case. 

To hold that this Court is a High oourt 
of original criminal jurisdiction in the 
Province of Bind, with reference to pio- 
ceedings against European British subjects 
would be in my opinion, to violate u'dl 
recognised canons of construction by reading 
into s. 4, cl. (j), the words “of original 
criminal jurisdiction in the Province of 
Sind” which do not find place there and 
to assume that the Legislature intended to 
materially affect the local law by amend- 
ing an interpretation clause in another 
Statute and to vest the jurisdiction of a 
High Court of original criminal jurisdic- 
tion over the Province of Bind or even 
over the Sessions Division of Karachi on 
this Court without providing the necessary 
machinary for the exercise of such powers. 
If this Court is not a High Court of original 
criminal jurisdiction within the meaning 

of 8. 3 of Act IV of 18G9. it is hardly 
necessary to discuss the further question 
whether the High Court of Bombay has 
ceased to be a High Court of original criminal 
jurisdiction within the meaning of s. 3 of 
Act IV of 18G9. I, however, venture to 
submit that the High Court of Bombay still 
continues to be the High Court under s. (3) 
and is competent to confirm the decree 

(5) 85 Ind. Gas. 706; 26 Or. L. J. 562; (1925) A. I- 

R. (S.) 249. 
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passed by the Judicial Coniinissioiiei 
of Bind. 

The High Court of Bombay has been de- 
clared by statutory authority to^ possess 
original criminal jurisdiction over Isuropeau 
British subjects throughout the Presidmicy 
of Bombav including the Province of Bind. 
Clause 22 of the Letters Patent empowers 
the High Court to exercise all powers 
which that ('^ourt or rather its predecessor 

called tlie Bupreme Courts exercised at the 

date of the grant of letters. I hough cl. 2_ 
of the Letters Patent confers criminal 
jurisdiction on the High Court, cl. 23 of 
the Letters Patent limits the exercise ot 
such jurisdiction in respect of such persons 
as are brought before it in due course of 
law. The jurisdiction of the Court and 
the occasion when it may be exercised are 
two distinct things. It would be conceded 
that the jurisdiction of the High Court of 
Bombay has not been expressly taken away 
by any Statute. No doubt the^ eilect of the 
recent amendments of the C i. 1 . C , is 
that the High Court of Judicature at 
Bombay will now proba.bly have no 
occasion to exercise such jurisdiction, as 
a i'hu’opean British subject who commits 
an oilence at Poona or at Karachi 
cannot claim the privilege of l)eing tried 
bv the Bombay High Court. Does it 

follow therefrom that by necessary implica- 
tion the original criminal jurisdiction of 
the Bombay High Court over European 
British subjects has been taken away al- 
to‘^ether’ It would rather appear from s. 194 
orthe Cr. P. C., that only the occasion 
for its exercise has been greatlj^ limited. 

Though a Committing Magistrate cannot 
now send up under Cli. XXIII of the 
Code, a European British subject for trial 
to the High Court for an offence commit- 
ted by him outside the limits of a Pre- 
sidency Town, the Advocate- General may 
under s. 194, cl. (2), exhibit ex oficio in- 
formation against a European British sub- 
ject of Sind in respect of certain enormous 
misdemeanours as peculiarly tend to dis- 
turb or endanger His Majesty s Government 
and the like which His Majesty’s Attorney 
General may exhibit on behalf of the 
Crown in the Tligh Court of Justice iii 
England. 'Jdie High Court can only take 
cognizance of such otTences on information 
by the Advocate-General in the exercise 
of its original criminal jurisdiction, lam 
of the opinion that though the exercise 
of its powers to try offenders committed 
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by the Magistrate under Ch. XXIII of the 
Code has become inoperative, the High 
Court of Bombay still possesses original 
criminal jurisdiction over British subjects. 

Though I am unable to concur with the 
learned Judicial Commissioner as to our 
powers to confirm the decree 7iisi in this 
case, I agree with him tiiat the question 
involved in this reference is a matter of 
the highest importance and should be deait 
witli by the Legislature. If this Court 
has no jurisdiction to confirm the decree 
nisi and either party believing himself 
or herself free to marry, contracts a marri- 
age, the children of such party would be 
illegitimate and subject to all the disabili- 
ties of illegitimate children and may find 
another Court holding them to be illegiti- 
mate. It may not be out of place to ex- 
press a hope that the Legislature w'onld 
not only see its way to set at rest the 
doubts raised by this reference but would 
further consider the desirability of con- 
ferring jurisdiction on the District Judges 
in this province of entertaining divorce 
petitions and of conferring jurisdiction 
on this Court as the Highest Court of 
Appeal in the Province not only to confirm 
decrees nisi but to entertain appeals in 
all matrimonial causes under the Act. 
z. K. Reference ansu'ered accordingly. 
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hi3 successor for the purpose even of frutning a 
scheme, merely because there was also a iDraver fora 
schemo in the plaint. In such a case, no liecciver 
would be appointed pandjn^^ an aruieal against a 
flecive by which th^ Court dismissed tlie suit as 

i.umg al)ated by reason of tlio defendant's death, 
tp. lob, col. :*.J 

L. P. A. Nos. 12, 1.3 A.ND 14 of 1921. 
Appeals, under cl. 15 of the Letters Patent, 
a.gainst an order of Mr. Justice Odgers, dated 

Im- 1921, in C. iM. P, Nos. 505, 
50/ and 505 of 1921 respectively in Appeals 
Nos 43 and 44 of 1921, on the file of the 
High Court. 

C. M. P. No. 505 of 1921. 

Petition praying that in the circum- 
stances stated in the affidavit filed there- 
with the High Court will be pleased to ap- 
point a Receiver, in O. S. No. 71 of 1918, on 
the file of the Court of the Subordinate 
Judge, Kumbakonam. pending disposal of 
Appeal No. 43 of JU21, on the file of the 
High Court, prefeired against the decree in 
the said O. S. No. 71 of 1918. 


^Messrs. T. Rangachariar 
Venkata Varadachari, for the 

Mr. S. Srinivasa Iyengar., 
spoiident. 


and V. N. 
Appellant, 
for the Re- 


MADRAS HIGH COURT. 

Lettbrs Patent Appe.\ls Nos. J2, 13 akd 14 

OF 1921 

AND 

(bviL Miscellaneous Petitions Nos. 505, 
508, 50C, 507, 1674 1675, 1678, IG79, 1G8U, 

1785 AND 1786 OF 1921, 

August 19, 1921. 

Present: — Mr. Justice Oldfield and 
Mr. Justice Ramesam. 

S7'iJaSrec SUBRAMANIA DESIKA. 
PANDARA SANNADHl — Appellant 

ARUMDGA THAMBIRAN and others — 

Respondents 

Civil Procedure Code (Act V of WOS). s. 02. O. XL, 
r. 1 — iSuit for removal of tmistee and for scheme — 
Allegations of personal misconduct — Death of trustee — 
Abatement of suit — Appeal — Receiver, appointment of. 

A suit under s 92 of the C. P. C., for removal of the 
Paiidara Sannadhi of a mutt on grounds of personal 
misconduct without any reference to the absence of 
any means of preventing it, cannot be revived ag ins 


JUDGMENT, — These appeals raise the 
question whether the appointment of a 
Receiver is justified pending the decision 
of Appeal Suits Nos. 43 and 44 of 1921. 
The order under appeal deals with that 
question with reference to the two usual 
headings the strength of the case of plaint- 
iffs, here respondents, and the necessity 
for protecting temporarily the interests at 
stake, and we follow the same course. 
The discussion under both headings is 
complicated by the fact that the appeals 
are not against any decision on the merits 
but against orders declaring that the suits 
in question have abated owing to the 
death of the person impleaded as de- 
fendant in O. S. No. 71 and 1st de- 
fendant in O. 8. No. 72, corresponding 
respectively with the two appeals, who 
(it is claimed) is now represented by 
appellant. We have, therefore, to deal with 
the considerations, which arise not only 
directly on the appeals, but also on the 
allegations so far not tested by any trial, 
on which the suits are based; and there 
is the further fact that tlie death above 
referred to has made some of these allega- 
tions either not relevant at all or relevant 
only in a different way. 

Both suits relate to the administration 
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by the deceased of the mxttt, of which he 
■was Pandara Sannadhi, and the plaint 
allegations in both are largely identi- 
cal. In O. S. No. 71 four i)laintil'Fs, 
as representing the public, with the 
Advocate-General and with his sanction, 
sued the deceased, alleging misconduct 
on his part, for his removal from olhce, 
for the appointment of another Pandara 
Sannadhi in his stead and of trustees lor 
the administration of the mutt proi>erties, 
for an account and inventory and for a 
scheme for the future management of 
the institution. In O. S. Xo. 72 the 
same four persons sued as Tliambirans 
of the mutt with a lifth, a sishj/a or disciple, 
against tlie Pandara Sannadhi and the other 
Thambirans, for the removal of the former, 
the appointment of a successor, and for 
connected i reliefs, but not for a scheme. 
Whether the learned Judge, against whose 
order this appeal is brouglit, noticed this 
difference between the scope of the two 
suits is not clear. But it can be said at 
once that, the relief aj-ked for in Original 
Suit No. 72 being claimed only against 
the deceased Pandara Sannadhi personally 
and on account of his conduct, there is 
no reason for supposing that it can be 
revived or that A. S. Xo 11 in respect 
of it can succeed. The learned Judges 
order must accordingly be supported, if at 
all, in connection with A. S, No. U. 

The same conclusion no doubt follows, 
so far as the plaint allegations in A. 
S. No. 43 impute niiscondu(!t to the 
deceased Pandara Sannadhi and the praj’er 
asks for his removal. But it has l)een 
suggested that we should regard the 
prayer for the appointment of a successor, 
which follows that for his removal, as 
applicable to the contingency, which 
occurred since the suit was filed, of his 
death and that we should have regard to 
the allegations against the present appel- 
lant in respondents’ affidavit before this 
Court as indicating the lines, on wliich 
they would amend their plaint if the suit 
were revived and as affording ground, if 
established, for his removal and for grant 
of the other reliefs already asked for, 
including the appointment of a successor 
to him and the framing of a scheme. 
The first of these suggestions, however, 
does not correspond with the language 
used in the plaint or with any tenable 
view of the law. For the bad conduct 
of a deceased incumbent is no reason why 


the Court should order the appointment 
of a successor to him. which would ])resum- 
aidy lake place or have taken i)lace in the 
ordinary course. It is true that tlie Court 
inigut be justified in so ordering an ap- 
IKinitmeut, if the proper person n-fused to 
make one or some usurper were in the 
field, and that such usurpation is one part 
of the mis ‘.onduct attributed to appellant in 
respondents' allidavil iii tins Court -para. 8. 
But then, the first answer is that we are 
concerned, not with what respondents may 
include in their plaint ; if the suit is re- 
vived and they are allowed to amend it. 
but witii what they have at pre.sent includ- 
ed in it ; and the second is that, as the 
death and usurpation are alleged as hav- 
ing taken place after the plaint was filed, 
it is difficult to see how they do not con- 
stitute a distinct cause of action from that 
originally relied on and it is itnprobable 
tha't any amendment with reference to them 
will be permitted. The same difiiculty 
moreover arises as regards the other allega- 
tions in the afiidavit, tho.se in paras. 1) and 
29 which impute to appellant ineligibiiity 
for the olhce on the ground of his com- 
plicity in the deceased’s misconduct and 

those in paras. 25, 2fi and 30 which impute 

to him misconduct since his accession. For 
it is more than doubt ful (and that is suffi- 
cient at this stage in the proceedings) 
whether a suit for the removal of one man 
on account of his misconduct has the same 
cause of action as or can be converted l)y 
le^^ilimate amendment into a suit Irased 
01 ° the misconduct of another for a declara- 
tion of the nullity of the latter’s appoint- 
ment. Fur the rest of the portions of re- 
spondents’ athdavit in question are contra- 
dicted by the counter affidavit of appeal- 
laut’s agent and. as they are general in 
the extreme and are supported by nothing, 
giving particulars or from independent 
persons, it would not be safe to act on 
the assumption that any part of them is 
true. So fur accordingly there is no suffi- 
cient reason for regarding respondents’ case 
as strong or for thinking that, they have 
any interest which _ will be jeopardised by 

s remaining in poss 0 ssion. 

I'here remains, liowcver, the fact that 
the plaint asks also for the framing of a 
scheme for future management and we 
have been pressed with the argument that 
this, not the removal of the deceased in- 
cumbent, is the main relief asked for and 
the right to ail adjudication on it has not 
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been determined hy his death ; or more 
fully, that the possibility of the misconduct 
imputed to the deceased Pandara 8annadhi, 
and its repetition by his successors are 
alleged as inherent in the conditions, under 
■which the inuK and its properties are at 
present managed and that a scheme, which 
■would terminate the existence or mini- 
mise the elYect of those conditions, is a 
relief legitimately conse(-[uential on proof 
of such misconduct, even though the guilty 
person is deceased. Of the authorities re- 
ferred to Anand Rao v. Ramda.'> Daduram 
(Ij did not disciiss the point raised in any 
detail. But in Sivagnana Desika Gnana- 
i^amhanda Pandarasavnadhy v. Advocate- 
General of Madras (2), it was no doubt 
held that, when a scheme is asked for, not 
merely as auxiliary to the removal of the 
trustee concerned, but as the main relief 
the suit does not abate on that trustee’s 
death, and there is doubtless no objection 
to the application of the principle thus 
enunciated, when the case put forward 
is of that nature. But that is not clearlv 
the case put forward here. For, whatever 
might have been said or may be said in 
future, the plaint before us deals only 
with misconduct of the deceased Pandara 
Sannadhi and does not refer to the absence 
of any means of preventing it, as it occur- 
ed or to the necessity for providing such 
means in future, and in fact in para. 21, 
■where the necessity for a scheme is suggest- 
ed, it is referred to only in connection 
with the removal of the then incumbent, not 
as independently justifiable on its merits. 
Here again it is not clear that the respond- 
ents' claim to a scheme, the only relief 
for which they can now ask, can be support- 
ed separately on the allegations they have 
made; nor is the probability that they will 
have an opportunity of altering or adding 
to those allegations in the future so clear 
that we can act upon it. 

These conclusions entail respondents’ 
failure, and it is, therefore, unnecessaiy to 
consider the fundamental objections, which 
appellant has taken to their suit, so far 
as it is for a scheme, that the expenditure 
and management of a Pandara Sannadhi 
cannot be subjected to control in the 
manner or to the extent proposed. The 

(1) 62 Ind. Cas. 737: (1921) M. W. N. 24; 48 C. 493; 
13 L. W. 318; 17 N. L. R. 37; 25 C. W. N. 794; 30 
M. L.T. 194; 48 T. A. 121 (P. C ). 

(2) 27 Ind. Cas. 874; 28 M. L. J. 174; 2 1.. W. 148; 
C1915) M. W. N. 185. 


objection it may be observed was argued 
with reference to two important authorities, 
which were not cited, when the order under 
appeal was passed, tlie decisions of the 
Judicial Committee in Naiaraja Tambiran 
V. Kailasam Pillai (3) confirming a Full 
l^encli decision of this Court and '[^idya 
1 aruthi Thirtha Swamigal v. Balusami 
Ayyar{-i). But in the circumstances it would 
serve no useful purpose at present to deal 
with their scope or application to this 
case. 

Appeal Suits Nos. 12 and 14 of 1921 are 
accordingly allowed, the orders appealed 
against and the order requiring security 
from appellant being set aside. Respond- 
ents Nos. 1 to 4 are liable for appellant’s 
costs before us and in the lower Couit. 

Appeal Suit No. 13 is also allowed with 
costs. The connected petitions are dismissed 
with costs as between appellant and res- 
pondents except Nos. 1()75, 1785 and 1786. 
They also are dismissed. Petitioners in 
these to pay appellant’s costs. 

V. N. V. Appeals allowed. 

(3) 57 Ind. Cas. 561: 44 M. 283; (1020) M. W. X. 
371; 39 M. L. J. 98; 18 A. L. J. lOU: 25 C. W. N. 
14'.; 13 L. \y. 301;; 48 I. A. 1 (P. C.». 

(4) 65 Ind. Cas. 161; (1921) M. W. X. 419: 41 M. L. 
J. 346; 14 M. 831; 3 T. P. L. R (P. C.) 62; 15 L. W. 
78; 30 M. L T. 66; 3 P. L. T. 24'); 48 I. A. 302; 26 
C. W. N. 837; 24 Horn. L. R. 629; 20 A. L. J. 497; 
(1922) A. I. R. (P. C.) 123 (P. C.). 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. 139 of 1925. 

September 23, 1925. 

Present:— Dalai, J, C. 

O U R C H A R A N — Plat ntt ff — A ppli cant 

versus 

KHAGESAR — Defendant — Opposite 

Party. 

Provincial Small Cause Courts Ar? (IX of 1S37), 
Sch. II, Art. 15 — Specific Relief Act (I of IS77), s. 31, 
(a) — for recovery of silver and gold made over to 
defendant for making oymarrents, nature of — Specific 
performance — Jurisdiction of Small Cause Court — 
Jurisdiction, whether can be excluded by consent. 

A suit for the recovery of a certain weight of silver 
and of gold which the plaintiff alleges he had given 
to the defendant to insfke ornaments out of, is not a 
suit for specihe performance of a contract, inasmuch 
as for the breach of such a contract th?re can be an 
adequate compensation in monej’ and specific per- 
formance of such a contract cannot be enforced under 
6. 21 (a) of the Specific Relief Act. The suit does no{ 
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fall, therefore, within the purview of Art. 15 of Sch. II 
to the Provincial Small Cause Courts Act and is ni*t 
excluded from the cognizance of a Small Cause Court. 
Such a suit must he treated as one for tlic recovery 
of the value of the silver and the gold. 

An agreement by the plaintiff that a certain Coui t 
has not jurisdiction to entertain his suit is not sutlici- 
entto oust the jurisdiction of that Court, though it 
may be a ground for compeusatiiig the defendant in 
costs for proceedings taken with the consent of tlio 

plaintitf. » i j • 

Civil revision from an order of the Aadi- 
tional Judge, Small Cause Court, Lucknow, 
dated the 6th July 1925. 

Mr. Moti Lai, for the Applicant. 
ORDER,— A Court of Small Causes 
refused jurisdiction and returned the plaint 
of the plaintiff-applicant hereon the grotnid 
that Art. 15 of the Second Schedule of the 
Provincial Small Cause Courts Act barred 
the j urisdiction of that Court. The plaint- 
iff’s Pleader agreed to this view of the law 
but such an agreement is not sufficient to 
oust jurisdiction. Of course the Court can 
compensate the defendant in costs for pro- 
ceedings taken with the consent of the 

plaintiff. . 

The suit was one for the recovery ot a 
certain weight of silver and of gold which 
the plaintiff alleged that he had given to 
the defendant goldsmith to make ornaments 
out of. There can be no specific perform- 
ance of such a contract. It is not as if the 
plaintiff had demanded ornaments alleged to 
have been prepared already by the defend- 
ant. For the breach of such a contract 
there can be an adec^uate compensation in 
money and so specific performance of such 
a contract cannot be enforced undei s. 21 
(a) of the Specific Relief Act. The mam 
prayer, therefore, must be one for the re- 
covery of money Rs. 101-3*0. 

I set aside the order of the lower Court 
and direct it to try the suit as if it were a 
money suit. The defendant shall be entitled 
to receive costs here and costs of the lowei 
Court upto date except Court-fee which 

shall follow the event. . 

r, V Order set aside. 


NAMASIVAYA PANDABA 8ANADHT. 

MADRAS HIGH COURT 

Civil Applals Xos. 43 axi> 41 of 1921. 

February 20, 1925. 

PrcseJit : — Mr. Justice ITiillips and 
Mr. Justice Krishnan. 

ARUMUCHA THAMIURAX and othfus 
-Plaintiffs — Appellants 

rersus 

XAMASIVAYA PAXDARA SANADlIl 

AND OTHFUS — DEFENDANTS — RESPONDENTS. 

Civil l^i'ocetliire Codt {Act \' of lOOS), ss. 11, l‘J — 
Suit for rvmoral of tfusfiC and for schtmc — Plaint 
confined to alU(]atio7os of misconduct of trustee — 
Absence of grounds for scheme -Death of defendant - 
Ab<itement— Cause of action, u'hether survives- - lie- 
ceifcr. petition for appointment of, pending appeal — 
()r>leras to merits of appeal -Ucs judicata — Madras 
Religious EniloicmeiUs .-IcT (1 of 19J5), retrospectire 
Ojieratiuu of. 

In a suit under s. 92 of the C. 1’. C. the i)hiint was 
mainly taken \ip with allegations of mis-conduct on 
the part of the trustee and the plaintilTs asked on that 
grouml fortho removal of the. trustee. There was 
also a jirayer for a scheme which was mentioned at the 
end of the* plaint without giving any ei)ecial reasons 
why the scheme was necessary. The trustee dietl dur- 
ing the pendency of the suit : 

Held, A) that the two reliefs prayed for in th 
plaint were distinct, although the second relief was to 
a certain extent dependent on the first, inasmuch as it 
was necessary to allege a bieach of trust in order to 
constitute the necessary cause of action: (p. 110, col. 2.| 
\u(ind Rao v. Ramdas Dailuram, 02 Ind, Cas. 737; 

•18 C\ 193: ISL W. 318; (l!)21i M. W. N. 24; 17 N. 

L. K. 37; 25 C. W. 79-1; 30 M L. T. 101; 18 I. A. 121 
(P. C.) an(l t^ivagnana Desilcu Gnanasambanda Paii- 
darasannadhi/ v.' Advocate General of .Madras, 27 Ind. 
t’as. 871; 28 M. L. J. 174; 2 L. W. 148; (1915) M, W. 
X. 185, relied on. 

(2) that on the death of the trustt-e, the cause of 
action did survive against the representative of the 
deceased trustee for the purpose of framing a scheme, 
and the suit <lid not abate, [ibid.] 

Wherein an application for tlio appointment of a 
Keceiver pending the disposal of an apjieal, tlie High 
Court held that the cause of action alleged in the 
plaint had abated on the death of the defendant and 
on that ground dismis.sed the application: 

Held, that the order on Keceiver application did 
not operate as ?•€.'? judicata in the appeal itself on the 
(luestiou of abatement, [p. Ill, col. 1.] 

Massam v. 'Phorley's Cattle Pood Co., (1880) 11 Ch. 
1>. 748; 12 L. T. 851; 28 W. R. 96G, relied on. 

The Madras Religious Kndowments Act of 1925 
is not retrospective in effect in respect of proceed- 
ings already instituted, [p. lll.col. l.J 

Appeals against the decrees of the Court 
of the Subordinate Judge, Kumbakonam, in 
O. S. Xos. 71 and 72 of 1918. 

Messrs. S. Srinivasa lyenyar and S. 
Muthiah Mudaliar, for the Appellants. 

Messrs. T. Rangachariar, A. Srianga- 
chariarSind V. N.VtnkataVaradachari, for 
the Respondents. 

JUDGMENT.— The plaintiffs in this 
case have brought their suit under s. 92 of 
the 0. P. C., for the removal of the defend- 
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ant from the office of Pandara Sannadlii 
and for the framing of a scheme in relati-.u 
to the mittt. Tiie Advocate-General Isas 
also joined the suit as a supplemental 
plaintiff. After the institution of tlie suit 
and before it was tried, the defendant died 
and the Subordinate Judge has held that 
owing to the defendant's death the suit 
hasabated and cannot be revived, on tlie 
ground that it is a personal action against 
the defendant and that the second relief 
in the suit, namely, that of the framing of 
the scheme, is an ancillary relief dependent 
on the removal of the defendant from his 
office of trustee. Against this decision the 
plaintiffs have appealed, and it is contended 
in the appeal that as two reliefs are 
claimed, namely, the removal of the defend- 
ant and the framing of the scheme which 
are distinct and separate reliefs, the suit 
may well be prosecuted witli reference to 
the second relief, namely, the framing of 
the scheme. It is pointed out that in a very 
similar case it was held by the Privy 
Council that the cause of action did survive 
Anand Rao v. liamdas Dadura m (1). Apart 
from this authority we have also a case in 
this Court, Siva(/natia Desika Gnauasain- 
banda Fandarasamiadhy v. Advocate General 
of Madras (2) in which the same conclusion 
was arrived at. Although the plaint is 
mainly taken up with allegations of mis- 
conduct on the part of the respondent and 
the prayer for the scheme is only mentioned 
at the end of the plaint without giving 
any special reasons why the scheme is 
necessary, yet, when we come to read s. 92 
of the iC. P. C., it is quite clear that in 
order to provide a cause of action for a 
scheme suit, there must be allegations of 
a breach of trust, or it must otherwise be 
necessary to obtain directions of the Couit. 
In order, therefore, to justify this suit for 
a scheme, it is necessary for the plaintiffs 
to allege a breach of trust and it is very 
difficult to see how this second relief can 
be deemed to be ancillary to the removal 
of the defendant. It is absurd to oppose 
that the plaintiffs and the Advocate-General 
have merely brought this suit to satisfy a 
vindictive soite against the defendant and 
that that is their sole cause of action and 
consequently that the rest of the suit must 


y|\ fio ’XnA Ofts 737i ^8 C. 493i 13 Ti* ^ • 318» 
(iLiIM.W.'N. N- li- K 37; 25 C.tV.N. 794 

"“cJf td M.h’ 74 ; 2 b. AV. 148= 

^1915) M. W. N. 165. 


fail as the defendant can no longer he held 
responsible. The two reliefs are distinct, 
although the second relief is to a ceitain 
extent dependent on the firsf, Ijecause it is 
necessary to allege a breach of trust in 
order to constitute the necessary cause of 
act ion. 

Mr. Rangachariar for tlie respondent has 
not referred us to any authority against 
those cited, above; and we are satisfied that 
the cause of action does survive against 
the respresentative of the deceased defend- 
ant for the purpose of framing a scheme. 
We may also obseiwe that in addition to 
the prayer for the scheme generally, there 
is a prayer for directions as to the utiliza- 
tion of the surplus funds of the institution 
which are alleged to be very large indeed. 

A further objection is taken for the res- 
pondents that this question is rt's judicata 
in that it has already been decided by a 
Bench of this Court which disposed of an 
application for the appointment of a Receiver 
in this suit.* No doubt that Bench in its 
judgment says: “the plaint before us deals 
only with the misconduct of the deceased 
l^andara Sannadhi and does not refer to the 
absence of any means of preventing it," and 
again, “in para. 21, where the necessity for a 
scheme is suggested, it is referred to only 
in connection with the removal of the then 
incumbent, not as independently justifiable 
on its merits." It is contended that this 
judgment has decided the present appeal. 
This appeal was not before that Bench, nor 
do we think that it purported to decide it. 
Mr. Rangachariar relies on three decisions 
of the Privy Council reported as Ram Kirpal 
V. Rnp Kuari (3), George Henry Hook v. 
Administrator-Genaral of Bengal (4) 
and Rameshivar Singh Bahadur v. Hitendra 
Singh (5). In these cases the princi- 
ple was laid down that s. 11 of the CJ. P, 
C. is not exhaustive on the question of res 
judicata, but all these cases can be dislin- 

(3) U I. A. .37; 6 A 269; 4 Sar. P. C. J. 489 : 3 Ind. 
Deo. (N. s.) 718 {P. C.). 

(4) 60 Ind Cas. 6.31; 48 C 409; 19 A. L. J. 366; 40 
M. L. 3. 423; 29 M. L. T. .336; (1921) M. W. N. :q3; 33 
C- L. J. 405; 3 U. P. L. R. (P. C.) 17; 23 Bom. L. R. 
648; 25 C. W. N. 91b; 14 L. W. 221; 48 I. A. 187 
(P. C.). 

(5) 81 Ind. Cos. 576; 47 M. L. J. 286; 5 P. L. T. 

491; (1924) A. I. R. P. C.) 202; 20 L. W. 456; 35 W. L. 
T. 182; 26 Bern. L R. 1153; 22 A. D. J. 968; 40 C. L. 
J. 431 1.. R 5 A. (P. C.) 175: 29 C. W. 413; I L. O. 
457; .3 Pat. L. R. 180 (P. O.). 

♦5rce iSv^ramanta Desika Pandara Savvndhi 
Arumuaga Thambiran, 91 Ind. Cas. 106.— [£d.] 
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guished from the present one in that the 
prior decision which was relied upon as 
binding on the parties in subsequent pro- 
ceedings between them was with reference 
to a question which directly arose and iiad 
to be decided in the prior proceedings, 
being directly in issue. In the present ca^e, 
however, there was no necessity to decide 
this appeal in an application for tlie ap- 
pointment of a Receiver, and altliough the 
Bench expressed an opinion as to the mean- 
ing of the plaint in this suit as a reason for 
refusing to appoint a Receiver, it can 
certainly not amount to res judicata in the 
sense 'applied by the Privy Council 
in the above cases. For this i)roposition 
we need only refer to Ma.'isam v. 

Thorley's Cattle Food Co. ((>). Apart 
from this we are not at all clear that that 
Bench of this Court did really decide the 
point, for they merely said “it is not clear 
that tlie resiiondents’ claim to a scheme, the 
only relief for which they can now ask, 
can be supported separately" on the allega- 
tions they have made.” That merely 
amo\mts to .saying tiiat they have not de- 
finitely proved in those interlocutory pro- 
ceedings the question which has now been 
argued before us. In any case it does not 
amount io res judicata. ^\ ith all respect 
for the opinion expressed in that judgment, 
we have now come to a contrary conclusion. 

A further suggestion is made that this 
suit may be affected by the recently passed 
Religious Endoments Act, but there is 
nothing in that Act which givesptrospective 
effect in respect of proceedings already 
instituted and, therefore, this objection 

also must fail. i • i 

This appeal, therefore, is allowed with 

Costs and the suit will be remanded to the 
lower Court for disposal according to law. 
Courl-fee on appeal memorandum will be 

refunded. 

Appeal No. 44 of 1921 is not pressed and is 
dismissed with costs of the 20th respondent. 

These appeals having been set down to be 
spoken to this day, the Court delivered the 

following , 

JUDGMENT,— Appellants Nos. 3 and 
4 are allowed to withdraw and the judgment 
in Appeals Nos. 43 and 44 of 1921, will 
Stand as regards appellants Nos. 1, 2 and 5. 

A.ppeal No. Jf3 allowed , 
Appeal No. JfJf dismissed. 

(6) (1880 U Cb, D. 748; 42 L. T. 851; 28 W. R. 

266 . 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Fiu.^r CiViL Ai'PKal No. 1 or 1925. 

September 23, 1925. 

Present:— yU-. Wazir Hasan, A. J. and 

Mr. Simi^son, A. J. C. 

RAM BH.VROS — l)F,i'ESi).\NT— A ppkll.vnt 

versus 

Thakur RA5IPAL SI N'( HI— Pl.vistifi'- - 

Ricspos’den’ r. 

Ciiil f*roc^iltirc Co'lc (Act 1 oi .sv .J), 0. 

XXIII. r. I ( j ' — Withilrnival »/ mrard of 

■-Diserc' ion of Court- ApjiclhUc Co.jrt, interference 

hij. ..... 

The pffneral huv to costs is laiU down lu s. .1.") 
of the P. 0. ITidcr that section the Court is 
invested with a (Uscivtion in the matter of awardin'? 
costs, and suh*i'. 1 3' nf r. 1 of n. XX 1 1 1 of the ( '. P. C. 
has not tiic rliVct of divesting; tlie Court of that dis- 
cretion. That sub-rule does not iin])oscan unavoid- 
alde ohli{?ati >n on th“ C.airt to award costs in all 
cases in which the suit is withdrawn. The word 
■ shall ■ as used in tliat sub-rule is merely directory 
and not mandatory, [p. 112, rol. 1.] 

An .\ppellatc Court will not interfere witli an 
exercise of fliserction by a lower Court unless the 
latter has proc -eded on a manifestly wroni? '?round 
sueli as the application of an erroneous principle or 
a inis-appivh(*nsinn of facts S > lon^^ as the dismetion 
is in fact exercised, an Appcdlale C’ourt will not 
interfere siinjjly because it would its('lf have e.xercised 
the discretion diiyerently, |p. 112. col. 2.] 

First appeal against the decree and 
order of the Subordinate Judge, Fyzabad, 
dated the 25th September 1924. 

Mr. IL D. Chandra, for the Appellant. 

Mr. H. Husain, for the Respondent. 

JUDGMENT. — This is the defendant's 
appeal from tlie decree of the Subordinate 
Judge of Fyzabad dated the 25th of Sep- 
tember 1924. The ajipeal relates to the 
question of costs only. 

The plaintiff-respondent brought a suit 
for pre-emption. The defendant-appellant 
was the vendee of the property in respect 
of which the suit for pre emption was 
brought. The suit was instituted on the 
2Gth of May 1924. Summonses were issu- 
ed to the defendants. Defendant No. 1 filed 
his written statement on the 27th of August 
1924. Oil the date fixed for framing the 
issues that is the 25th of September 1924 
the plaintiff filed an application to with- 
draw the suit under. O. XXllI r. 1 sub- 
r. (1) of the 0. P. C. To this the defendant 
No. 1 took no objection but asked for his 
costs. The Court then recorded the state- 
ment of the plaintiff who said that he had 
tiled the suit at the instance of the defend- 
ant No. 1 who was first providing 
him with the expenses of the suit and 
that he has now given up financing 
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the case and, therefore, he wanted to with- 
draw the suit. Having recorded the above 
statement the Court passed the following 
order : — 

‘dhaintilT is allowed to withdraw from 
the suit. No costs are allowed. Order XXIII, 
r. 3, C. P. C." 

This order in so far as it relates to the 
question of costs is the subject-matter of 
this appeal. 

It is argued on behalf of the defendant- 
appellant that under sub-r. (3) of r- 1 of O. 
XXIII of the C. P. C., the Court was bound 
to award costs. The necessary portion of tlie 
sub-r. (3) bearing on the question under con- 
sideration is as follows : — 

“Where the plaintiff withdraws from a 

suit he shall be liable for such costs as 

the Court may award." 

We are of opinion that the rule does not 
impose an unavoidable obligation on the 
Court to award costs in all such cases. 
The word “shall" as used in the context 
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to s. 220, P. C. And an Appellate Court 
will not interfere with an exercise of dis- 
cretion of a lower Court unless it lias pro- 
ceeded on a manifestly wrong ground such 
as the application of an erroneous prin- 
ciple, or a mis-apprehension of the facts. 
Ho long as the discretion was in fact ex- 
ercised, an Appellate Court will not in- 
terfere simply because it would itself have 
exercised the discretion differently.” 

AVe are of opinion that no case is made 
out for an interference by this Court with 
the order of the Court below. The appeal 
fails and is dismissed with costs, 

K. Appeal dismissed. 


is merely directory and not mandatory. 
The general law as to costs is laid down 
in s. 35 of the C. P. C. Under that 
section the Court is invested with a 
discretion in the matter of awarding costs 
and we are of opinion that sub-r. (3) of 
r. 1 of O. XXIII has not the effect of divest - 
ing the Court of that discretion. Sub- 
section (2) of s. 35 prescribes the procedure 
of recording its reasons in writing where 
the Court directs that costs shall not 
follow the event. The statement made by the 
plaintiff in the present case immediately pre- 
cedes the order of the Court and we think 
that the circumstance stated by the plaintiff 
was the reason which induced the Court to 
make the order as to costs. The order was, 
therefore, passed in the exercise of the dis- 
cretion vested in the Court. In Bew Y.Bew(l) 
Lindley, J., laid down the rule in the follow- 
ing words “that if the costs are in the 
discretion of the Judge the Court of Appeal 
will assume that the Judge exercised his 
discretion unless it is satisfied that he 
has not exercised his discretion." This rule 
was quoted and applied by Sir Lawrence 
Jenkins, C. J., in Parshram Bhawoo v. 
Dorabji Ptstonji (2). The decision of the 
learned Chief Justice is correctly stated 
in the head-note of the report Avhich 
we quote here. “Court has absolute 
discretion in the matter of costs according 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 32 of 1925. 

October G, 1925. 

Present:— U y. Ashworth, A. J. C. 

ATMA RAM — Defexda.nt — Appellant 

versus 

SHAMBHU DIN — Plai.vtiff — 

Respondent. 

Appeal, second — Malicious prosecution, suit to 
recover damatjes for-Fimling as to innocence of 
plaintiff and absence of just and reasonable cause, 
nature of. 

Ill a suit to recover damages for malicious prosecu- 
tion a findings: that tlie plaintiff was innocent of the 
charge brought against him by the defendant and 
that the defendant had no just and reasonable cause 
for making the charge is a UndiHg of fact and cannot 
be questioned in second appeal, [p. 113, col. 1.] 

Appeal against the judgment and decree 
of the Additional Subordinate Judge, Sita- 
pur, dated the IGth December 1924, revers- 
ing that of the Munsif, Sitapur, dated the 
28th April 1924. 

Messi*s. K. P. Misra and G. X. Misra, for 
the Appellant. 

Mr. Salik Ham, for the Respondents. 

JUDGMENT. — This second appeal 
arises out of a suit brought by the plaintiff- 
respondent against the defendant-appellant 
for damages for malicious prosecution. For 
the purposes of this appeal it is sufi5cient 
to say that the plaintiff’s case against the 
defendant was that the defendant had 


(1) (1899) 2 Ch. 467 at p. 472; 68 L. J. Ch. 657; 48 Prosecuted him and his two sons for 

W. R. 124; 81 L. T. 284. an assault, under s. 323, on a cer- 

(2) 2 Bom. L. R. 254. tain date. The defence on behalf of the 
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plainUfF was an alibi. This alibi consisted 
in the evidence of two pilgrim ladies, wlio 
said, that at the time when the oft'ence was 
alleged to have taken place, they had been 
engaged in some religious ceremony with 
the accused, who was their panda. The 
Criminal Court believed the evidence of 
the ladies, and acquitted the plaiiitift'. The 
plaintiff, accordingly, brought his suit in 
the Court of the Munsif. The Munsif dis- 
missed the suit on the ground that the 
plaintiff furnished no evidence of his in- 
nocence except his own. deposition in Court, 
and omitted to produce the two ladies by 
whose evidence he had been acquitted in 
the Criminal Court. Upon appeal the Ad- 
ditional Subordinate Judge reversed the 
Munsif’s decision, and granted the suit for 
damages. He held that the plaintiff s evi- 
dence on oath, in the absence of any evi- 
dence by the defendai^t himself, and having 
regard to the worthlessness of the evidence 
of the witness produced by the defendant, 
was sufficient to prove the innocence of the 
plaintiff. He also held that the fact that 

there had been long standing enmity justi- 
fied the linding that the complaint was 
lodged without just or reasonable cause, 
and was actuated by malevolence. 

It has been urged that the plaintiff s 
evidence was biased and unrelia))le, and 
that his plea that he was in his own 
house was inconsistent Avith the yjlea 
set up in the Criminal Court that he was 
Avith the two ladie-s, Aviio appeared as 
his witnesses in tlie Criminal Court, it 
is also maintained that his evidence, even 
if it be held to prove his innocence, fails 
to show that the defendant had no just or 
reasonable cause. 

The question, however, arises Avhether 
this Court on second appeal is entitled 
to go behind the finding of fact arrived 
at by the lower Appellate Court. 1 ho 
finding of fact Avas that the plaintiff 
was innocent of the charge, and that 
the defendant had no just and reason- 
able cause for lodging the criminal com- 
plaint. The eAudence on which these facts 
were found Avas the evidence given by the 
plaintiff himself in the Avitness-box. The 
fact that the witness could have produced 
other and more independent evidence affects 
only the value but not the admissibility of 
the evidence produced. I cannot go behind 
the decision of fact of the lower Apoellate 
Court. No question of law arises. For the 

a 


above reasons the appeal is dismissed with 
costs. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

OiUGiNAL Civil Suit No. 2617 of TJ23. 

May 19, 1924. 

Present: — Mr. Justice Page. 
TILOKECHAND SURANA and another 

— Plaintiffs 
versus 

J. B. BEATTIE A Co.— Defemdant. 

Assitjnnicnt — Aasi'jnmciU of interest by landlord - 
Tenant in possession- Payment of rent, without notice 
of assignment, effect of ^Payment of rent in advance, 
whether fulhlment of ohliyation to pay rent— Assignee, 
position of —Assi'jnee, whether Imtind to vuihe ewiuiries 
~Xon-en<iuiry by assignee, effect of— Collateral ayree- 
meat, whether biwliny. 

If a person enters into a contract and witlioiit notice 
of assignment of the contract, fullils it to tlie person 
with wiiom he macle tiie contract, he is discharged 
from Ids obligation, [p. 116, col. I j 

Pavment of rout by a tenant before it is due is not 
a fuliilment of the obligation imposed by the cove- 
nant to pay rent but is an advance to the landlord with 
an agreeinent that on the day when the rent becomes 
due such advance will be treated as a fuliilment of the 
obligation to pay rent. [ibid.\ 

Where the proprietary title to premises in the 
occupation of a tenant is assigned, it is incumbent 
upon the assignee to make enquiries of the tenant as 
to tlie e.xtent of his rights and interest in the pre- 
mises. If the tenant misre]jresenls his rights and 
the assignee relies upon iho slalom jiU of the tenant, 
the latter will be preclud d as against the assignee 
from asserting Ids rights to be other than those which 
he has stated, lint if the tenant correctly represents 
his rights or no enquiry is niatle by the assignee, in 
either case the assignment will be subject to the 
tenant's rights and interests in tlie premises. This 
principle ai'plies alike in casjs where the assignee is 
a mortgagee, as in cases, where he is a purchaser of 
the premises, [p. 110. col. ^ J 

If a mortgagee is privy to and has sanctioned a 
collateral agreement between tiie mortgagor and a 
tenant of the mortgaged property, a subsequent 
assignee of the mortgagee's iiileivst is not to bo 
permitted to assert that his interest in tlie premises is 
not alTected by the agreem.mt. because the agreeinent 
was entered into at a date subsequent to that on 
which the mortgage was executed. [_p. 118, col. 2.j 

JUDGiVlfiNT.— r his case raises an im- 
porlant question as to the rights of a mort- 
gagee of premises which at the time Avhen 
the mortgage w’as executed were in the 
occupation of a tenant of the mortgagor. 
I'he material facts are as follows: — 

In 1907 two persons by name flyam and 
Jones, AA'ho at that time were the OAvners of 
tlje premiees in suit, No, 3-1 Maagoe Lane| . 
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let a portion thereof to the defendants as 
montlily lenants at the rent of 150 a 
month. On t;ie i3tli July I'JU liiain aiid 
Jones mortgaged certain })reinists, inchid- 
iiig tlie prentices in suit lu M. A. Sassoon 
and others. O.i the l.'hli Jan-iary i'Jl7 the 
mortgagees filed a mortgage suit against 
Hyain and Jones fur an order for the sale 
of the mortgaged premises. On the l(>th 
March lUi7 M. A. 8assoon, one of the mort- 
gagees, was appointed receiver of the said 
premises by order of the Court. On the 
17th July 1917 a preliminary decree for 
sale was passed. Now, Flyam was accustomed 
to make out the defendant’s rent bills, 
and to obtain the rent up till the time 
when the appointment of the Ktceiver was 
made, and ihereal'ter until the date of tlie 
agreement to which 1 am about to refer, the 
course adopted for the purpose of collect- 
ing the rent was that llyani made out the 
rent bills and endorsed them to Sassoon and 
the money was collected by Sassoon’s peon. 

In ihdO the premises in suit were in need of 
repair, and on tiie 7tli June 19JUan agree- 
ment was entered into between Hyani and 
Jones on the oue hand and the defendants 
on the other, whereby the defen lants 
advanced to Hyam and Jones Ks. 7,600 un 
that date, Ks. i,5jU on the 2Uth (October 
19il, and Ks. 2,500 on the 29th December 
ld2i in order to provide funds for the 
repair and improvement of the premises 
while Hyam and Jones on their part under- 
took to expend the money advanced on 
repairs, and to treat the sums so paid as 
rent paid in advance. It was further 
agreed that after the work of repair and 
improvement had been carried out the rent 
payable sliould be increased to Ks. 200. 

After the 7th June 1920 no further rent 
bills were made out or rent collected. I 
find that this agreement was made, and 
that the above statement of facts correctly 
represents the arrangement which was 
made, and what took place in respect there- 
of. Further, although the defendants were 
not aware that the mortgage to 8assoon 
and others had been executed, I am satis- 
fied on the evidence that the mortgagees 
were fully apprised of ihenatuie of the 
agreement of the 7ih of June 1920, and 
from the evidence adduced before me I 
draw the inference that the mortgagees 
gave their sanction to it. 1 am invited by 
the plaintifis to come to a conclusion from 
the evidence that the mortgagees neither 

nor of (his a^ieexneat, but, 
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m my opinion, the natural and reasonable 
inference to be drawn is to tiie contrary 
elTcct. ■Sa'^soon was not only a mortizagee, 
but the rect-ivor of tbe rents and ruotits 
deiivrd from the mortgaged jnemises. I 
am at a Im-s to iindf'r.-'tanrl, when Sassoon 
after the 7(h June 1!)20 found that the rent 
was no longer being iiaid monthly a.s hereto- 
fore or at alt why he did not protest, and 
demand payment of the rent unless he was 
aware anr approved of the agreement bet- 
ween Hyam and Jones and the defendants. 
Jn my opinion, the true view is that the 
Sassoon mortgagees fully understood, and 
were j)rivy In. this agreement. In July 
1921 Hyam and Jones were minded to pay 
oh the Sassoon nioilgage and on the 12th 
Jul\' 1921 they nrante^i a mortgage of the 
?ai<l premises to the phuntilTs for six lakhs, 
and interest thereon at 12 per cent. On 
the same day with the ju'oceeds which 
lesnlied from tlie executinn of the plaint- 
ill's mortgage Hyam and Jones (ns appears 
fiom the jietition of the Sassoon mortgagees 
daieil 22nd Fei)rnary 1922) paid to the 
Solicit IS for the said mortgagees a sum 
of Ivs ().92,()93 which admittedly was ac- 
ceiited by^ Messrs. Morgan & Oo.. their 
attoineys, in full satisfaction of the Sassoon 
m II tg i:;oe's claim for principal and interest 
due under the decree passed in the mort- 
gage suit. Thereupon Morgan & Co., gave 
to Hyam and Jones a receipt in the fol- 
lowing tei ms: — 

Suit No. 270-16 

M. .A. SASSOON V. J. I. J. BYAM. 

Kec. ive l from Messrs. Hyam and Jones 
a chec^ue for Rs. 7,02,C)00 only, viz,, 
Ks. 6,92.093 3 in full satisfaction of the 
plaintiff’s claim for principal and interest 
due under the decree herein and 
Rs. 9,906-13-2 on account of the costs of 
the suit. We undertake to refund excess, 
if any, on adju.^fment of the costs of this 
suit. (Stamped with a one-anna stamp and 
dated 12bh July 1921)", 

On completion of the transaction the title- 
deeds were handed to Hyam and Jones* 
Solicitors. Subsequently it transpired, 
according to the computation made by 
Morgan & Co., that the claim of Sassoon 
mortgagees by mistake had been under- 
estimated to the extent of Rs. 25,779-8 3 and 
on the 2nd March 1922 the said mortgagees 
applied by petition to the Court for an 
order for the sale of the mortgaged pre- 
mises for recovery of the amount alleged 

6tiU to be outetan^ag in respect of the sum 
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due under the said mortgage-decree. An 
order for sale was made, and pursuant 
thereto, on the 21tii Alurcli 19:^3, at an 
auction-sale held by the Kegistrar of ilie 
Hign Court, the plaintilY i)aicliase'l tlie 
mortgaged [)remises including the i)renu.'>es 
in suit for Us. I, OO.OJU subject to tiie uiori- 
gage dated 12th July U)-U in favour ot the 
piaintilTs (see condition of sale XV, the 
order of 2l)th April l‘J-3, and tlie order of 
ITth Miy 1U2J). It appears that the mort- 
gage to the piaintilTs was executed on the 
I2th July lti21, and not on the 12th July 
1922. But, in my opinion, for the purpose 
of this suit, it is immaterial upon which of 
those dates it was granted. On the 28th 
March 1923 B. N Basu ct Co., Solicitors for 
the plaintifl's wrote t) the defendants the 
following letter: — 

"Dear Sirs, Re. 3 and 3-1 Mangoe Lane, 

We are instructed by our clients Messrs. 
Tilokechand of No. b-3 iUipchand Koy 
Street Calcutta, that at a sale held by the 
Registrar of the High Court on the 2-lMi 
instant, the above property was sold and 
our clients Messrs, 'rilohechand were de- 
clared tiie highest Indders and purchasers 
at the sale. We are instructed to cult 
upon you not to pay any rent to any person 
other than our client. Snould you do bo, 
such payment will be entirely at your own 
risk and penalty, and will not be recognised 
by our client. 

Yours faithfully, 

{Sd.) B N. BASU CU. 

On the Slst May, the current rent not 
having been paitl to the plainiilT-t, the 
piaintilTs’ Solicitors again wrote to the de- 

"Dear Sirs, Re. 3-1 Mangoe Lane. 

We are instructed by our clients Messrs. 
Tilokechand the owners of the above pre- 
mises, to call upon you, which we herel)y 
do, to quit and vacate the portion of the 
said premises occupied by you on expiry, 
of the mouth of June 1923. Snould you 
fail to vacate in pursuance of the above 
notice, legal proceedings will be taken to 
eject you without further reference. You 
have nob paid rent for the above premises 
for a long time." 

Now, the defendants did not vacate the 
premises as requested in accordance with 
the said notice to quit, or at all. If the 
agreement beiween the mortgagors and the 
defendants of 7th June 1920 is valid an<l 
biading upon the plaintiffs, the plaintiffs 


by reason of the Calciitla Rent A^t are not 
ent.ill-*d t."* eject Ih^ defeii'l niN. I'ho 
que-^tiontlierefoiv, wldcli I have lo d-teriuiiie 
is wht‘tliei’ o.‘ not ihe agieenr' b of 7th Jtuie 
1920 is v.di'I and bin ling upon tin' pi lint- 
iiTs. The pLiiulilTs conieii l thit if Ihe 
])aympnt 3 made by the defemlaiits in June, 
Oci.oberand Dva^emljC’/ 1920 aie to l)e lreale<l 
as payments of rent in advance tlie payment 
of rent to a morigagir, before it has 
accrued due, does not bar tlie claim of a 
mortgagee of the premises, after notice of his 
interest tliereinhas been given to the tenant 
to recover the rent accruing therefrom as 
and when it falls due. On the other hand, if 
these payments are not to be treated as pay- 
ments of rent, but as ad vances to llyam and 
Jones as landlords from the defendants as 
tenants, upon the terms that on the dates 
when the rent becomes due, such ad- 
vances were to be treated as the fullilment 
of the tenant’s obli'gatioii to pay rent, the 
piaintilTs contend that such a transaction 
amounted to a collateral agreement which 
will not alT_-ct or control the mortgagees’ 
rights and interest in the premises and is 
one which the piaintilTs as mortgagees or 
as auction purchasers are not under any 
obligation to respect. 

As regrriJs the liist contention, if the 
X^remises upon wiiicli it is based are sound, 
1 am not di-^posed to disagree witu tlie con- 
clusion wliicli is drawn itierelroiii. But, 
in my opinion, these sums were nut, and 
are not to be regarded as liaving been paid 
as relit lor this reason; that on t:ie dates 
when Llie rent i»econic.s payable, tuc land- 
lords, having assigned Liie reversion, had 
rendered themselves incapable of giving a 
valid release of tiie saiue, or a valid dis- 
charge for ilie sums so paid as rent. Pay- 
ment of rent to them was not payment of 
rent to persons eiuitlel to receive it, and 
such payments would aiTord no defence lo 
a claim for payment of llie rent by the 
peison to wnoni the reversion had been 
traanferreJ. As .\lr. Justice Willes pointed 
in De-Sicols v. Stiundcr.-f (Ij. 

‘Tt is clear that tne Common Law autho- 
rities whicii say that payment before notice 
is good against a mortgagee, and which aie 
represented by Watts v. Ugneit {'2)^ nave no 
application to the present case; tney apply 
only to a person fnldlhng his obligation 

(1) (ISrO) 5 0. P. 5^9 nt p. 3.) b. J. C. P. 2D7- 22 
L. r. GJl; L8 vV. ll LlUu. 

(2) tl/yi; Ofo. Jao. lUJ; 79 E. K. 167, 

• • • ^ • 
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to one who, at the time it is fulfilled, is the 
apparent reversioner: which is similar to 
payment to a creditor who has assigned the 
debt without notice to the debtor. These 
cases depend upon a rule of general juris- 
prudence not conliued to choses in action, 
though it seems to have been lost sight of 
in some recent cases, ru.. tliat if a person 
enters into a contract, and without notice of 
any assignment, fulfils it to the person with 
whom he made the contract, he is discharg- 
ed from his obligation; that is a rule which 
is declared rather than enacted by 4 Anne, 
0, 16, s. 10. That Statute did away with 
the necessity for attornment, but protected 
the tenant in cases where he had paid the 
rent due from him before notice of the 
assignment; this provision of the Statute, 
however, clearly applies to the fulfilment 
of an obligation to pay rent imposed by 
the lease. There has been no such payment 
here, for payment of rent before it is due 
is not a fulfilment of the obligation impos- 
ed by the covenant to pay rent, but is, in 
fact an advance to the landlord, with an 
agreement that on the day when the rent 
becomes due such advance shall be treated 

as a fulfilment of the obligation to nav 
the rent.” 

Although the correctness of this decision 
appears to have been doubted by Farwell, 
L. J., in Green v. Rheinberg (3j, in my 
opinion the ratio decidendi oi Mr. Justice 
vVilles’ judgment which was repeated by 
the Court of Common Pleas to which de- 
cision he was a party in Coolc v. Guerra (4), 
is unimpeachable and is an accurate state- 
ment of the law. [See Ashburton v. Nocton 

( 5 )-] 

As regards the second contention which 
Counsel fur the plaintifis has urged before 
me, I find as a fact that the agreement of 
the 7th June 1920 was prior in date to the 
mortgage of the 12th July 1921 and, in my 
opinion, the plaintiffs must be deemed to 
have received constructive notice of this 
agreement before they became parties to 
the mortgage, and are under an obligation to 
the defendants to respect the terms thereof. 
The equitable principle to be applied in the 
circumstances of this case may be gathered 
from a perusal of the following cases: 


t3) (1911) 104 L. T. 149 at p. 151. 

(4) (1872) 7 C. P. 132; 41 L. J. C. P. 89; 26 L, T. 
97; 20 W. K. 367. 

» ^2 274 at p. 291; 84 L. J. Oh. 195; lU 

U T. 805; 59 S, J. 145; 31 X. L. R. 132. 
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Daniels v. Davison (G) Allen v. Anthony (7), 
Barnhart v. Greensheilds (8), Holmes v. 
Powell (9), Morrogh v. Alleyne (10), Hunt v. 
Duck (11) Hunt V. Duck (12) Green v. 
llheinharg (3), and Ashburtonw Socton (13). 
Ashburton v. Kocton (5). 

In cases where the proprietary title to 
premises in the occupation of a tenant is 
assigned, it is incumbent upon the assignee 
to make enquiries of the tenant as to the 
extent of his rights and interest in the pre- 
mises. If the tenant in answer to such 
an enquiry represents his rights in the pre- 
mises to be other than those which he 
possesses, no doubt in a case where the 
assignee has accepted the assignment in 
reliance upon sucli a representation he will 
thereafter be precluded as against the 
assignee from asserting his rights to be 
other than those which he has stated. But 
assuming that a correct answer is received, 
or that no enquiry is made by the assignee, 
in either case, in my opinion, the assign- 
ment will be subject to the tenant’s rights 
and interests in the premises. And the 
principle is to be applied alike in cases 
where the assignee is a mortgagee as in 
cases where he is a purchaser of the pre- 
mises. [See Green v. Rheinberg'] (3). It 
would offend the conscience where it to be 
held that the rights of the tenants in 
such circumstances were subject to defeas- 
ance or curtailment and in my opinion, 
the mortgagor by transferring his interest 
in the reversion is not entitled thereby to 
resile from Jiis agreement or to derogate 
from his grant and the assignee takes the 
reversionary interest subject to the rights 
and interest of the tenant in the premises. 
In Daniels v. Davison (6), Lord Eldon (Lord 
Chancellor) observes that “there is con- 
siderable authority for the opinion 1 hold; 
that, where there is a tenant in possession 
under a lease, or an agreement, a person, pur- 
chasing part of the estate, must be bound 
to enquire, on what terms that person is 
in possession.” gain in Allen y. Anthony 
(7), Lord Eldon re stated the principle, 

which was an interesting case in which a 

(6) (ISOd) 16 Ves Jun 219: .35 K. R. 978; 10 K. R. 171. 

(7; (1816J 1 Mer. 2K2; 35 E. K. 679; 15 K. R. J13. 

(8) (1853) 9 Moo P. C. 18; 14 E. K. 204; 105 R. R. 1. 

(9) (1856; 8 Deg. M. & G. 572; 44 E. R. 510; 114 B. 

R. 255. 

(10) (1869; It. R. 7 Eq. 487. 

(11) (1901)’ 1 Ch. 45; 70 L. J. Ch. 30; 40 W. R. 155; 

83 L. T. 479; 17 T. T.. R. 3. 

(12) (1902; 1 Ch. 428; 71 L. J. Ch. 239; 50 W’. R.291; 

86 I A T. 68; 18 T. L. R. 265. 

(13) (1914) 2 Ch. 211; 30 T. L. R. 565; 83 h. J. Ch, 83L 
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bill was filed in Chancery by the owner of 
the fee simple of an estate for an account 
of timber felled by the defendant on the 
estates of the plaintiff and for incidental 
relief. It appeared that the predecessor 
of the plaintiff in 1799 had agreed to 
demise to one Izard for 21 years, at a 
certain rent, the premises in question, 
with reservation to herself and her heirs 
of all the timber and timber like trees 
and liberty to cut and carry away the 
same. Nine years later the defendant ob- 
tained possession of the premises under 
an execution in an action brought by him 
against Izard, and in the following year 
1809 the then owner of the estate, Sarah 
Kier, agreed to sell to the defendant all 
the timber except fruit trees for £ 200. 

Subsequently Sarah Kier conveyed the re- 
version to Archer from whom the plaintiff’s 
father purchased it, and the question in the 
case was whether the proprietary interest 
of the plaintiff in the estate was subject to 
the agreement which had been made by 
Sarah Kier with the defendant. 

In the course of his judgment Lord Lldon 

observed : 

“It is so far settled as not to be disputed, 
that a person purchasing, Avhere there is^ a 
tenant in possession, if he neglects to in- 
quire into the title, must take, subject to 
such rights as the tenant may have. [Doitglafi 
V. Whitterwrong (H).] And there is no 
doubt that, if the defendant had been en- 
titled to the trees on the estate, under the 
agreement by which he held the estate 
itself, the plaintiff would be bound by the 
authority of the several cases in Avhich it 
has been so decided. But the question 
here is, whether there is any difference in 
the case when the right of the tenant to the 
timber arises by a contract made independ- 
ent of, and posterior to, the contract under 
Avhich he holds possession of the estate, and 
on the best consideration that I am able to 
give to the subject, I think it would be going 
on a distinction much too thin to determine 
that he may be restrained from the exercise 
of that right in the latter case, although 
he could not have been so restrained if his 
title to the timber had bean coincident 
Avith his title to the possession of the estate. 
There is no more reason in the one case than 
in the other to say thit the purchaser was not 
bound to make enquiry as to the nature and 
extent of the tenant’s interest. He must, 

(14) (1802) 7 Ves Jun. 43f)n; 32 E. R. 177; (ISOS) 14 
Yes. Jim. 596n.; 33 E. R. 649. 
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therefore, suffer the consequence of his neg- 
lect to take that obvious precaution.” 

in Barnhart v. (B-ecnsheildfi (8), Air. Pem- 
berton Leigh (afterwards Lord KingsdoAvn 
stated the principle thus ; — ) 


“With respect to the effect of possession 
merely, Ave take the law to be, that if there 
be a tenant in possession of the land, a 
purchaser is bound by all the equities 
Avhich the tenant could enforce against the 
vendor, and that the equity of the tenant 
extends not only to interests connected Avith 
his tenancy, as in Taylor v. Stibhert (15), but 
also to interests under collateral agreements 
as in Da?i/e^- V. Davison (d) and Allen v. 
Anthony [1) the principle being the same 
in both classes of cases ; namely, that the 
possession of the tenant is notice that he 
has some interest in the land, and that a 
purchaser liaA’^ing notice of that fact, ia 
bound, according to the ordinary rule, either 
to enquire Avhat that interest is, or to give 
effect to it, whatever it may be.” 

The language of Lord Eldon in Daniels v. 
Davison {h} is to the same effect; and Avhen 
some years after he had again to consider the 
circumstances, he states the rule in these 
Avords : — 

“It is so far settled as not to be disputed 
that a person purcliasing, where there is a 
tenant in possession if he neglects to en- 
quire.into the title, must take subject to 
such right as the tenant may have.” 

In Holmes x. Powell (9) Lord Justice 
Knight Bruce states the principle in some- 
what different language. In thercourse of 
his judgment he observes ; — 

“i apprehend that by the laAv of England 
Avhen a man is of right and de facto in the 
possession of a corporeal hereditament, he is 
entitled to impute knowledge of that pos- 
session to all Avho deal for any interest in 
the property conflicting or inconsistent Avith 
the title or alleged title under Avhich he is 
in possession or Avhich he has a right to 
connect Avith his possession of the property. 
It is equally a part of the law of the countiy, 
as I understand it, that a man Avho knoAVS 
or cannot be heard to deny that he knoAA*s 
another to be in the possession of a certain 
property, cannot for any civil purpose, as 
against him at least, be heard to deny 
having thereby notice of the title or alleged 
title u”nder AA'hich or in respect of which the 
former is and claims to be in that posses- 

• n 

Sion. 

(15; (1794; 2 Ves. Jun. 437; 30 E. R. 713; 2 R. R, 

278. 
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Lord Justice S^infen Eady in Ashburton 
V. Nnctou (.5) laid down that ; — 

A pre-payint^iU will be good, to the 
amfuuit of the rent whicli bc'Conies acrually, 
due before notice lias I'een gi\*en to the 
tenant by the mortgage^, although not as to 
the I'esidue i C ook v. (jucrro (-I), Clrecn v. 

RJiPo nbcrg ('^) was a clear case, as there the 
landlord had, prior to the niorlgige, re- 
leased the rent to the lessee and tenant in 
possession, and under tlie doctrine of Daniels 
V. Divison ffi) the subsequent mortgageewas 
affected with notice of the interest which 
the tenant had in the land. If the arrange- 
ment between mortgagor and tenant for 
pre payment of rent, or for setting off future 
rent against money due from the tenant 
to the mortgagor, be made subsequent to 
the date of the mortgage, such arrangement 
will be treated as a collateral bargain be- 
tween those parties and not binding upon 
the mortgagee.” 

The^ decision in Miniicipnl Permanent 
Building-Society v. Smith (IG), to which I 
was referred, turned upon the true con- 
struction to be given to certain sections of 
the Conveyancing Act of ISsl, and is not 
an authority adverse to the principle of law 
to which I have referred. The plaintiffs 
admitted in the plaint which tliey filed in 
this suit that at the date when they became 
auction purchasers of the premises they 
were first mortgagees of the same and 
puchased the same sul>ject to their mort- 
gage. Did the plaintiffs obtain any higher 
rights against tlie defendants than they 
possessed as first mortgagees by becoming 
purchasers at the auction-sale? "What was 
it that theypurchased? The property subject 
to their own mortgage, and the rights and 
interest of the defendants in the pemisps. 

In other words, they purchased for one lakh 
the equity of redemption of the premises 
being or including the interest of the mort- 
gagors therein. But if the interest which 
they possessed as first mortgagees was 
subject to the rights of the defendants 
under the agreement of 7th June 1920, did 
they become exempted from their obligations 
under the agreement of 7th June 1920 by 
acquiring subsequntly the equity of re- 
demption? In my opinion, clearly not. I 
go further and say that as at the date w’hen 
they purchased the equity of redemption 

(16) (1889) 22 Q. B. D. 70; 58 L. J. Q. B. 61; 37 W. 

R. 42. 

(17) (1838) 9 Ad. & E. 342 at p. 353: 1 P. & D. 256; 

8 U J. Q. 6. 51; 112 E. R. 1242; 48 R. B. 520. 
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the mortgagor’s interest in the premises 
was subject to the agreement, the interest 
of the mortgagors which in effect the piir- 
chas'',rs a^piired at the aucti >n sale, was 
sail lied with the mortgagor s obligation 
U'lder the agreement. It was further con- 
tended tliat by acquiring the property at 
the^ auction-sale the plaintiffs became 
entitled to the interest of the Sassoon 
mortg tgees and that as the Sassoon mort- 
gage^ was not subject to the agreement of 
the 7th June 1920 (having been executed 
on a date prior to tliat on which the agree- 
ment was entered into) their interest 
as assignees of the Sassoon mortgage was 
not affected thereby. For the reasons 
whi^h I have given, in my opinion, that 
is not the true effect of the transaction, but 
assuming this contention to be so far in 
accordance with the fact that it might 
reasonably be urged that after the purchase 
the plaintiffs stood in the place of the 
Sassoon mortgages, in my opinion, the plain- 
tiffs remained equally bound by the agree- 
ment of the 7th June. As I have already 
stated the Sas.soon mortgagees were aware 
and approved of the agreement of the 7th 
June 1920 and if a mortgagee is privy to, 
and has sanctioned a collateral agreement 
between the mortgagor and the tenant Isee 
the observations of Denman, C. J. in Evans 
V. Elliot {\7)i in my opinion a subsequent 
assignee of the mortgagee's interest is not 
to be permitted to assert that his interest 
in the premises is not affected by the 
agreement, because the agreement was 
entered into at a date subsequent to that 
on which the mortgagewas executed. Upon 
%vhat basis of reason or fairness is a con- 
tention to the contrary to be supported ? I 
can see none and I know of no authority 
in favour of so inequitable a proposition. 
On the contrary, in my opinion, the prin- 
ciples and autliorities to which I have 
referred are opposed to any such contention. 
For these reasons, in my opinion, the plaint- 
iff's claim cannot be sustained and the suit 
must be dismissed. 

z. K. Suit dismissed. 
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OUDH JUDICIAL. COMMIS- 
SIONER’S COURT. 

Civil Rsvisios Nu. 115 oi^ 1925. 

8ept“‘inber 9, 1925. 

Pres^.nt: — ^Ir. Simpson, A. J. C. 

Sh^ikh GIICLAM liUS'.AlN — 

PlA l N T 1 1 1' — A l’ P 1- 1 C A N T 

VC vs US 

SINGRU SICWING MACllIXE 

COMPANY— Opp >srTB Paimv. 

Civil Prozadure Co le r.-lc? V of PJOS), 0. IX, r. 

Ex parte d'cree, ivh*’n ca’i Oe p ii.93 1 —Absjnce 
defeni<in‘—Outt/ of plainiiff fo provz clai-ii. 

A decree cannot be passed ex parie. merely because 
tlis defendant dues not appear. The plaiiitiff mu.-it 
prove primi facie that his claim is true. 

Revision against the jiulgment ^ and 
decree of the Additional Judge, hmall 
Cause Court, Lucknow, dated the 1-Uli 
April 1925. 

Mr. Sailen Roy, for the Applicant. 

ORDER.— This is an application under 
B. 25 of the Provincial Small Cause Courts 
Act. Before deciding this application I note 
that there is no appearance for either of 
the opposite parties. As regards defendant 
No. 2, Mohammad Shall, I do not think 
that he is a necessary party._ No relief is 
asked for against him in this application. 
As regards the Singer Sewing Machine Com- 
pany, it appears that the notice was taken 
to their ofRce in Lucknow where notices 
were served in the .suit itself. The process- 
server was told tliat the Sohib was out, 
and he was to return in the evening. He 
•went back in the evening, and saw some 
one whom he calls the Sahib, who wiote on 
the hack of the summons, “Mr. Lashkari 
is in Delhi so please forward there.” It is 
signed “J. B. Mistri”. I regard tliis service 
as'^sufTicient. Mr. Mislri is the supervisor 
■ and ought to have accepted summons on 
behalf of the Company. 

The judgment which is objected to is an 
unusual one. The Singer Sewing Machine 
Company, defendant No. 1, has its head 
office at Lahore, and one of its branches at 
Lucknow. Defendant No. 2 Mohammad Shati 
wa^ manager of the Lucknow branch. He 
took the plaintitT applicant, Sheikh Ghulatn 
Husain, into the employment of the Com- 
pany on I5th June 1924 as a sales man on 
Rs, 20 a month. The pl-iintilf worked till 
I6ih November lOJl when his services 
■were dispensed with. The plaintiff says 
that he executed a deed of agreement and 
deposited Rs. 50 as security money with 
the defendant No. 2, and he wants to get 


singer sewing machine coi 

this back so he brought a suit to recover 
Rs 50 together with Rs. 6 4-0 interest, and 
he claimed it both from Mohammad Shall 
to wliom he had paid it, and from the 
Comiiany, as the principal wlio-^e, agent 
Mohammad Shall was iiilakmg the money. 
Mohammad Shall never app- ared. IiuDed 
Counsel says that he abscond.- 1 with some 
money helonging to the Singer Seeing 
Machine Cominmy. The Company put in 
an a|)pearance and denied tliat they had 

ever received the money. 

The (\mrt found that the plaintiff had 
proved ]nxyment as aicainst Mohammad 
Shaft bnt had not proved it as against 
the ComiJany. This would, of course, have 
been a perfectly consistent linding if it had 
been based on a decision that Mohammad 
Shaft took this money on his own account 
and not as agent for the Company. Rut 
the d 'cision was not based on any finding 
on Uiat point. That point was c.xpressly 
left open in the judgment. What the 

Court said was this— _ 

“Phe plaintiff has no receipt to prove 
payment of Rs. 50 There is also no bond 
whi-h he alleges lie executed. Ilis oral 
statement i-s the only evidence on the point. 
I cannot Ixdieve il as against the defend- 
ant No. 1, hut as the defendant No. 2 to 
whom the money is said to have been paid, 
lias not come forward to contest the pay- 
ment Ido not see why an e.r decree 

should not be passed against him.” 

He then proceeds to hold that the same 
evidence which justifies a decree against 
I^Iohammad Shati would not justify a decree 
against t he Company. There are inconsist- 
ent findings. A Jecree cannot be passed 
e.r portfi merely liccaiise the defendant 
does not ai>pear, Tiie ijlaintiff must prove 
pri/im /ccie tliat his claim is true. There- 
fore, tlie decree against Mohammad Shaft 
must be I'ased on a finding that ]Jaintiff 
has *|uoved f-rima facie that he paid the 
money to 5Iohammad Shaft. It follows that 
plaintiff proved prima facie as against the 
Singer Sewing Machine (’ompany, too, not 
that they were liable, but that he had paid 
the money to Mohammad Shafi, so it was 
necessary that the Court should go on to 
de(dde the remaining i.s.sne whether the 
Cominny is lialjle to re-nay tiie sum re- 
ceived liy .Mohammad Shaft. 1'hcrefoie, 
un<ler s. 25 I set aside the di.^mi.S'a! of 
tlie suit, against the Company. 1 do not 
set aside the decree against defendant 
No. 2, but I direct the Court to take up 


'TULASAMMA V. GUNTAPALLI VEXKATASUBBTAH, 
and decide the remaining issues and then 
pass a decree with regard to the Companv. 

1 make no order as to whether further 
evidence should be admitted or not admit- 
ted. The 8man Cause Court is to decide 
that question for itself. 

Order accordingly. 


MADRAS HIGH COURT. 

Civil Appeals Xos. 205 of 1021 and 393 of 

1923. 

January 27, 1925. 

Present: — Sir Victor Jlurraj’- Coutts- 
Trotter. Kt., Chief Justice, and Mr. Justice 

Krishnan. 

LANKA Tl LASAMMA — Plaintiff — 

Appeixant 

re 7\sus 

GUNTAPALLI VENKATAS UBBIAH 

AND ANOTHER — DEFENDANTS — 

Respondents. 

Trustee—Kxecutnr do son tort-Tn/^f iunch, mixing 
of, bi/ trustee with private funds—Accoiintabilitu— 
Burden of proof. 

Where a tnistee or n person who puts himself in the 
same position of arcountalulity as atnistec, such nsan 
executor dc son tort, by virtue of his intermeddling 
with the estate of a deceased person, is proved to 
have amalgamated monies of tlie testator with his 
own and especially if lie can reasonablv be suspected 
of having destroyed the evidence which would other- 
wise be available to separate the estates, he is liable 
to account for all the sums that he alleges to be his 
o^^^l and to prove his ownership in them fn 120 
col. 2.] ' 

Where there has been an amalgamation, the burden 
will shift from the person in the position of a 
cestui ([ue Unist, and will rest on tlie person respon- 
sible for confounding the two funds and thereby 
rendering identification difficult on the former s part 
fp. 121, col. l.J ^ 

Lupton V. U’/iite, 0808) 15 Vos. Jim. 4;12: .33 K. R, 
817; 10 R. R. 94. In re Oatwau, Ilertslet v. Oatwav 
(1903) 2 Ch. 356; 72 L. J. Cli. 575; 86 L. T. 62r 
Magaluri Gainidiah y. Narayana Hungiah 3 M 359 
6 Ind. Jur. 24; 1 Ind. Dec. (.v. s.) 805 and BurogapaUi 
Sriranvdu v. Nandigam Subbarayadu, 10 Ind. Cas 57 
10 M. L. T. 313, referred to. 

Appeals against the decrees of the Court 
of the Additional Bubordinate Judge, 
Guntur, in O. S. No, 40 of 1918 (O. 8. No! 
49 of 1918, on the file of the Temporary Sub- 
Court, Guntur). 

Mr. K. Kameswara Rao, for the Appel- 
lant. 

Mr. N. Suryanarayana^ for the Respond- 
ents. 

JUDGMENT. 

Appeal No. 205 of 1921. 

GQllttS-;ToPtter,.C. J.— The question 
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that arises in this appeal is that raised by 
the 12th paragraph of the memorandum of 
appeal. This was a suit brought by Nara- 
siahswidowto reclaim certain properties 
and choses in action as being part of her 
husbands estate though actually in the 

hands of the defendant, the plaintiff in the 

adoption suit. The son-in-law to use a term 
that will cover him in both the suits, has 
admitted at p. 322 of the record that he 
adopted a course of business which resulted 
in his mixing up monies which he contends 
are his own with monies which in some 
cases, he himself says are, and in other cases 
which are alleged by the other side to be 
monies belonging to the estate of Narasiah. 
It also appears from p. 31(5 of the record 
that there are the gravest reasons to suspect, 
as thelearned Judge suspected, that the son- 
in-law after the death of Iiis father-in-law had 
suppressed documentary evidence in the 
shape of account books ‘which might have 
thrown light upon the question to whose 
estate these various suggested items in the 
account belonged. 

The learned Judge appears not to have 
had his attention drawn to the authorities 
applicable to a case of this nature. He took 
the view that the plaintiff having claimed 
certain specific items of property was bound 
to give evidence with regard to each item 
sufficient to make a primafacie case that 
the particular item belonged to the estate of 
her deceased husband. As we understand 
the authorities, that is not the Jaw. The 
law appears to be this, and it has teen 
settled by a long chain of authorities both 
in England and in this country; where a 
trustee, ora person who puts himself in the 
same position of accountability as a trustee, 
such as an executor de son tort, by virtue of 
his intermeddling with the estate is proved 
to have amalgamated monies of the testator 
with his own and especially if he can reason- 
ably be suspected of having destroyed 
the evidence which would otherwise be 
available to separate the estates, then he 
is called upon to account for all the sums 
that he allege.'^ to be his own and to prove 
his owmership in them. That w'as laid down 
in the leading case of Lupton v. White (1), 
and the headnote is this "Agent, or bailiff, 
confounding his principal’s property with 
his own, charged with the whole; except 
what he can prove to be his own; and, in 
this instance, the case of a breach of the 

ri) (1808 15 Ves. Jun. 432; 33 E. R. 817; 10 R. R. 

94 -. .... 
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terms, upon -whicli the Court dissolved an 
injunction, the enquiry was directed with 
costs". That is clear authority for the pro- 
position that, where there has been an 
amalgamation the burden will be passed 
from the person in the position of a cestui 
que tt'ust. That has been consistently fol- 
lowed in the English Courts of Equity and 
a comparative!}’ recent application of it, 
will be found in the case of In rc Oatn'aif, 
Hertslet Y. Oatway (2) and the doctrine is 
by no means unknown to India. It was fol- 
lowed in two cases in this Court which have 
been cited to us, Maguluri Garudiah y. 
Narayana Runyiaii (3), a decision of Sir 
CharlesTurner,C. J., and Muthuswaini Iyer, 
J., and more recently in a case decided by 
Benson and Sundara Iyer, JJ., Bnrngapalli 
Sriramnlu V. Nandigam Snhbarayadu (4). In 

those cases the principle laid down by Lord 
Eldon has been fully recognised and acted 
upon; namely , that the onus of proof clearly 
rests on the person responsible for confound- 
ing the two funds and thereby rendering 
identification difficult on the plaintifi’s 
part. 

We, therefore, think that this case must 
be referred back for a finding in accordance 
with the view of the law that we have laid 
down, namely, that this man must prove 
that all the items enumerated in para. 1C, 
sub-para. 4 of the judgment belong to hini- 
self, the burden being on him. There is 
general evidence to lead to a very strong 
suspicion that this man has got into his 
hands some considerable portion of the 
deceased man’s estate. There is evidence 
that it was a large estate at one time, and 
there is evidence that just afew years before 
his death it amounted to Rs. 40,000. And 
there are available sources of evidence 
which are not before us but can be 
resorted to by the learned Judge in tlie 
Court below as to how much of that estate 
is now left in the hands of the widow. If 
there is a deficit after taking into account 
the sums of money recovered by the Receiver, 
then the burden will lie upon the defend- 
ant. The general principle is clear that 
this man must show that those items which 
he alleges to be his own moneys belong to 
him. It is no great hardship in this case, 
because the debts are mostly evidenced by 
promissory notes and it cannot be very difli- 

(2) (1903) 2 Ch. 350; 72 L. J. Ch. 575; 88 I. T. 622. 

(3) 3 M. 359; 6 Ind. Jur. 24; 1 Ind. Dec. (n. s) 
805. 

(4) 10 Ind. Oas. 57; 10 M. h. T. 313. 
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cult, if his case is a true one, to rebut the 
presumption that they are really notes taken 
by him in respect of monies due to Nara- 
sayya's estate, l)y j:>r()ving that l e himself 
lent the money at a particular date, that it 
was his own money and that the negotiable 
security was given to him to secuie a debt 
due to himself and to nobody else. Tim 
case must go back for a finding willi repaid 
to those items with the onus of proving 
that they are his cast upon the defendant. 
Both paities can adduce fresh evidence. 
Finding will be returned in three months. 
Ten (lavs will be allowed for objections. 

AppkalXo. 303or 1923. 

This appeal is withdrawn and is dismiss- 
ed with costs (no Vakils fee). Tlie re- 
spondent will also get her costs in C. AJ. P. 
No. 1348 of 1923. 

Krishnan, J,— I agree. 

V. N. V. 

z. K. Apjical dismissed. ' 


OUDH JUDICIAL COMMIS- 
SIONER’S C9URT. 

Second Civri. Appeal No. 5U of 1924. 

September 21, 1925. 

P7'escnt : — Mr. Dalai, J. C., and 
Air. Wazir Hasan, A. J. 0. 

BIPIN CHANDRA CHATERJI— 

P LA INTI FF— A P PE L r. A N T 
VCl'SUS 

DAWAN SINGH— Defendant- 

Respondent. 

Landlord and tenant -Suit for declaration of 
vnder-proprietaru riultt.^!, di.'Hiiissnl of— Appeal by 
one of several claimants- Decree in appeal, operation 
of -Treatment as under-proprietors, effect of. 

' In 1870 certain holders of land broii^?ht a t-uit 
a‘’-ainst the ])r<)i)rietor for a declaration tliat they uere 
under-proprietors in resjK-rt of their holdings. The 
stilts were decreed hy the Assi.stant Settlement rfheer 
hut were dismissed on ai’peal hy the Settlement 
Oltieor. Only one of the original elaimant.s appealed 
to the Financial rommissif'ncr and in his case the 
Financial ( ’oinmi.ssioiuT sot aside the order of the 
Settlement Olheor and restoreil that of the Assi.‘-lrnt 
Settlement Oflicer. It was assumerl, hoAvever, both 1 y 
the Settlement Olhcers and by the ])arties that tl;e 
decision of the Finan<*ial Commissioner had accorded 
he status of under-ju-oprietors to all holders of land 
in the village who hehl under similar eonditions to 
those whi<-h had been dealt with by the Financial 
Commissioner in his order, and on the basis of this 
assumption even those claimants whose suits had been 
dismissed by the Settlement Officer and who had not 
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appealed to tlie FinanciHl Commissioner were treated 
as under-proprietors in subsequent litigation with 
regird to th? tixing of rent and in other resj)ects : 

Held, that although the order of the Financial Coin- 
missi^aer in tlie appeal preferred to liini could not 
be said to have inodilied the Settlcmeut Olfieei's 
d^cre; dismissing the suits of the other claimants 
wh:) had n )t app^.iF 1 to th-' Fina’i-i il (’lunniission -r, 
yet as t!i\v were all treated in a manner as if that 
judgm‘^nt governe<l their cas* also they must bv* held 
to have no iuired the foitiiig of under-proprietors, 
[p. 125, col. l.J 

Second appeal against a decree of the 
District Judge, Fyzahad, dated thelihh No- 
vember 1923, rev'-rsing that of the Subordi- 
nate Judge, Fvzabad, dated the Idth 
April 1923. 

ORDER, 

Dalai, J, C. {February S, This 

second appeal raises an important point of 
law and I am somewliat hampered in its 
decision by an unreported judgment of a 
learned Judge of this Court dated 21st 
Januaiy 19^1 on nearly the same facts as 
arise in this appeal (Second Civil A[)peal 
No. 187 of 1920). The plaiiitilf is a lessee 
of the zemindar of the village of Ititgaon 
and the defendant Dawan Singh claims to 
be an under-proprietor. The declaration 
sought by the plaintiff is that Dawan Singh 
is only a tenant. The cause of action ac- 
crued for a declaratory suit becauj^e llie 
Revenue Court refused to allow interest to 
the plaintiff in a suit for recovery of arrears 
of rent from the defendant on tlie ground 
that the defendant was an under-proprietor 
and not liable to pay interest. 

The defendant is in possession of three 
holdings which were at the time of the first 
settlement in 186’J in the possession of 
three separate holders: his father Ramhet 
Singh and his two uncles Ramphal Singh 
and Ramcharan Singh. Along with other 
holders of land, who claimed to be old 
proprietors of the village, these three men 
sued the proprietor Thakurain Raghunath 
Kuar at the time of the settlement for a 
declaration that they were under- proprie- 
tors. A number of separate suits were 
filed and the principal suit was that of one 
Pra<^ Singh. The Assistant Settlement 
Officer passed separate decrees in favour 
of the different suitors on 1st June 1869 
(Ex. 7). Both parties appealed in every 
suit; the lady proprietor against the declara- 
tion of an under-proprietary title in favour 
of the agricultural holder and the suitor on 
the question of rent. The lady succeeded 
in her appeals and the Settlement Officer 
held on 22nd September 1869 in all the 


different suits that the agricultural holders 
Avere merely occupancy tenants and not 
under-pi'oprietors. 'ihe assessment made 
b}’ the Assistant 8'ettlement Officer Avas 
upheld. Separate deciees were undoubted- 
ly i)assed in every case though one comnion 
judgment was delivered in Prag Singh’s 
case as Avas done by the Assistant Settle- 
ment Officer (see Exs. 1 to 6 and 9 to 11.) 

i’rag Singh a/)pealed to the Financial 
Commissioner Aviioset aside the decree of 
the Settlement Officerand restored tiiat of 
the Assistant Selllement Officer. The 
decree of the Financial Commissioner Avas 
passed on revieAv on 2-1 Ih Februajy lc70 
(Ex. A- 40) 

It may be taken as certain that only 
one agricultural holder Prag Singh appeal- 
ed and the decree of the Financial Com- 
missioner Avas passed in his case only. At 
the same time, it is also certain that this 
finding and decree Avere taken to govern 
the cases of all similar agricultural holders 
of village Intgaon and entries Avcre made 
in the Settlement Record accordingly of all 
of them being under proprietors. Accord- 
ing to tliis construction of the decree of 
Prag Singh as one passed in faA’our of 
Prag Singh in his representative capacity, 
the names of Ramhet Singli, Ramphal 
Singh and Ramcharan Singh Avere re- 
corded as under- proprietois in kbeuat 
Register No. 5 pjepared under s 56 of 
Act XVII of 1876. In the earlier kbatauni 
prepared under Circular No. of 1864 
they w’ere also recoided as uuder-propiie- 
tors (Ex. A 4.). 

The question, therefore, is Avhether the 
defendaiit can take adA’antcge of the decree 
of the Financial Commissioner in Piag 
Singh’s case or Avhether his three pre- 
decessors in-interest must be treated as 
occupancy tenants only, in accordance with 
the decree of the Set tlemeut Officer dated 
22nd September lc69. In a similar case of 
the same village a learned Judge of this 
Court held, as pointed out by me above, 
that the order passed by the Settlement 
Officer became final in the case of those 
agricultural holders who did not appeal to 
the Financial Commissioner and that they 
must be treated as occupancy tenants only. 
It does not appear, hoAvever, that in that 
case any argument Avas advanced that Prag 
Singh’s case must be treated as one in his 
representative capacity and may be taken 
advantage of by Ramhet Singh, Ramphal 
Singh and Ram Charan Singh in view of 
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lie uncertainty of procedure in those days 
and oovious acceptance l>y all parties that 
the jud:<meat and decree in Frag LSingh's 
case were to govern similar agriculi ural 
holders of the village, who had laken t heir 
cause only up to the Settlement t)thctrs 
Court, and not to the Court ul the h inaiudal 
Commissioner. I think that this point 
ought to be decided by a Uench of two 
Judges. 

There has also been further litigation. 
There is a decree of a Settlement Ollieer 
dated the 27th Februaiy lc75 iKx. A-i\) 
to which Uamhet appears to have been a 
party. That decree and certain other liti- 
gation prosecuted in the Courts of the 
Judicial Commissioner and the Commis 
sioner indicate that Uamhet was treated as 
an under-proprietor and the amount of his 
Tianfcar payment was fixed under that decree, 
lam not in a position to state at present 
how this litigation arose, whether it was 
independent or it was in continnation of 
the Financial Commissioner’s decree in 
Prag Singh’s case dated 2-lth February 
ls70. In order that some light may be 
thrown on the subject I direct that the 
plaintiff-appellant shall produce in Court 
at the time of the hearing by tlie Bench all 
the original records of the Settlement Court. 
Tho defendant-respondent also will be at 
liberty to send for similar recoials which- 
he may desire the Bench to consitler. As 
regards this decree also the question will 
arise whether Uamhet alone can ^ 
advantage of it or whether the plaintills 
of that suit also sueil in a representative 
character, so that all the agricultural holdeis 
of that description may take advantage of 
the decree. The judgment would indicale 
that the question was consiilered as a whole 
as to the liability of all such holders to 
pay a certain sum as nfinlca)' due to the 

zemindar. . . 

The defendant claimed to have acquired 

the right of an under-proprietor by pre- 
scription. It is to be decided how far such 
a defence is tenable in view of the obser- 
vations of their Ijord'^hips of the Iiivy 
Council in the case of Mohammad Mumtaz 
Ali Khan v. Mohan Singh (1). l‘'bia!ly 
there is an issue whether the plainlifi 
zemindar is estopped for any reason from 

(l)74Infl, Cas 470; 20 O. C. 231; 0 923) A. T. H- 
(P. 0.) 118; 21 A. L. J. 757; 45 A. 419} 45 M. L. J. 
623; 9 0. & A. L. R. 901; 10 O. B. J. 383; 19 ^ 

283; 39 C. L. J. 295; 28 0. W. N. 840; 33 M. L. T. 321; 
60 1. A. 202 (P. 0.;. 
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denving the defendant's title ns an under- 

ft 

proprietor. 

1 certify this appeal to be a fit one to be 

heard by a Bench of two J mlges. 

I permitled the I'h’-intilT wlm enme ficm 
Fyzabad yesterday to hoal'.'-t nt to-day when 
this ortler was ])a.'-^etl. lie shall I'c in- 
formed by a letter by the ollice that he 
must acfiuaint himself with the contents 
of this order and carry out tlie diiectior.s 
to him. 

Mr. ./. K. Bonerji, for the Api’eHaiit. 

Mr .1/. for Me.‘^srs. B. G. N . Mii^ra 

and Sunder Laf, for the Ut.-^i ondent. 


given 


JUDGMENT. 

Dalai, J. C. and Wazir Hasan, 

A. J. \C.~{Si] t(nib(r JI, d Ids 

ai>peal was heaid by a Bench of two Judges 
on a reference made by one ( f us The 
facts may be repeated fiom the order of 
reference with such conections ns appear- 
ed on a further iiuiuiiy during the hearing 
of the appeal. 

Tlie plniniifF is a lessee of the zemindar 
of the village of Intgaon and the defend- 
ant Dawaii Singh claims to l)e an under- 
proprietor. d'he declaiation sought by the 
plainliiT is that Dawan Singli is only a 
tenant. The cause of action for a declaia- 
tory suit accrued to him wlien tlie Kevenue 
Court refused to allow interest in a suit 
hh-d by him for the recovejy of arreais 
of rent from the delendant on the ground 
tliat the defendant was an under-jirofu'ie- 
tor and, therefore, not liable to i ay interest. 

The defendant is in tlie j o.'^session cf 
three holdings which weie at the time of 
tlie hr.«t Settlement in It'GO in the posses- 
sion of three sepiarate holders: liis father 
Ramhet and his t'' o uncles Ramphal Singh 
and Ram Cliaran Singh. Along with other 
holders of land, who claimed to he chi 
proprietors of the village, these three mni 
sued the proprietor Thaknrain Ragliunalh 
Knar at the time of the settlement for 
a declaration that thej’’ were under- pro- 
prietors. A number of separate suits was 
filed and the principal suit was that, of one 
Prag Singh. The Assistant Settlement 
Ofiicer passed separate decrees in favour of 
the different suitors on 1st June l^^)^ (Ex. 
7). Both parties appealed in every suit: 
the lady proprietor against (he declaration 
of an under-proprielary title in favour of 
the agricultural holder and the suitors on 
the question of rent. The lady succeeded 
in her appeals and the Settlement Officer 
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(the Appellate Court) held on 22nd Sep- 
tember 1SG9 in all the dilTerent suits that 
the agricultural holders ■were merely occu- 
pancy tenant and not under-proprietors. 
The assessment made bv the Assistant 
Settlement OiTicer was upheld. Separate 
decrees were yjrepared for every at)peal, the 
one common judgment was delivered in 
Prag Singh's case as was done liy the Assist- 
ant Settlement Officer (see Exs. 1 to G and 
9 to 11). 

Prag Singh and some other agricultural 
holders appealed to the Financial Commis- 
sioner, Ramhet, Ramcharan and Ramphal, 
however, did not. 

We sent for the file of the Court of the 
Pdnancial Commissioner in Prag Singh's 
case. It appears that this appeal which 
was at that time known as special appeal 
was dismissed at first on 10th January 1870 
and the order was that the dismissal govern- 
ed Appeals Xos. 54 to 05 also. Those 
were appeals by agriculturists other than 
Ramhet, Ramcharan and Ramphal. Sub- 
sequently there was a review and, in de- 
ciding that review application, the Finan- 
cial Commissioner on 24th February 1870 
upheld the decree of the Assistant Settle- 
ment Officer and set aside the decree of 
the Appellate Court of the Settlement 
Officer, declaring that the appellant Prag 
Singh was an under-proprietor. This order 
also governed Appeals Nos. 54 to (•5, 

Reference was made to this Bench to 
decide whether the decree of the Financial 
Commissioner on review set aside the 
decree of the Settlement Officer in the cases 
of Ramhet, Ramcharan and Ramphal also 
or not. Under similar circumstances a 
learned Judge of this Court sitting singly 
held in Second Appeal No. 187 of 1920 that 
the decree of the Settlement Officer was 
final with respect to these three particular 
agriculturists and in consequence they 
could not claim to have the right of an 
under-proprietor having been decreed to 
them. 

We accept this decision so far as the 
decree itself is concerned. 

On further inquiry, however, we find that 
though the final decree in favour of Ramhet, 
Rimcharan and Ramphal was of occupancy 
tenancy in their favour they were consist- 
ently treated at the time cf settlement and 
afterwards as unHer-proprietors. There was 
a subsequent litigalioii during settlement 
operations to fix the nankat' payments due 
tp„these old zemindai's and during that liti- 


gation they were all treated as under-pro- 
prietors (see Ex. A-43 dated 30th June 1875), 
When the Settlement Record was prepared 
showing the nature of the tenure of the 
Subordinate holders and the rent payable 
by them, Ramhet for himself and as suo- 
cessor-in-interest of his brothers Ramphal 
and Ramcharan was treated as a sir holder 
(see Ex. A-4fi,'. The abstract statement pre- 
pared at the time of the first settlement 
(Ex. A-45) contained the names of Ramphal, 
Ramhet and Ramcharan and the rent 
made pa 3 *able hy them was that of under- 
proprietors. Each page of this record is 
initialed in the original by the Settlement 
Officer. 

It was argued that occupancy tenants 
also were entered in tlie same register so 
the entry of the names of these men in 
this particular register did not prove that 
they were entered as under- proprietors. 
This argument is not correct. The Settle- 
ment Officer declared Ramhet, Ramcharan 
and Ramphal to be holders in occupancy 
right only and not assn* holder (Ex. 11). 
It is clear, therefore, that the distinction 
at the time between an occupancy hold- 
ing and under-proprietary title was ex- 
pressed in the term of an occupancy 
holder or a sir holder. A sir holder was 
one who owned under-proprietary rights. 

. In Ex. A-46 Ramhet is entered as a sir 
holder of all the lands in his possession at 
the time, his own and those which he 
inherited from his brothers. 

At the time of the current Settlement also 
the defendant was entered in the village 
records as an under-proprietor. 

Under the circumstances of the case we 
are of opinion that the principles of the rul- 
ing of their Lordships of the Privy Coun- 
cil in the case of Pirthipal Singh v. 
Ganesh D/?i Singh (2) will apply. In that 
case in the settlement of 1867 the pre- 
decessors of the defendant held no greater 
interest in the village in suit than that of a 
thekadar and a decree was also passed 
in 1868 declaring that they had only theka- 
dari and not pukhtadari rights. But ever 
since 1869 in the xcajib td-arz the khewal, 
the recent Settlement and the various other 
Court proceedings they wpre recorded and 
treated as pukhtadars. Their Lordships 
held that Avhatever may have been the 

(21 71 Ind. Cas. 641; 25 0.0.3%; (m2) A. L «. 
(P. G.) 3S3; 44 M. L. J. 29; 37 C. L. J. 219; 9 O. L. J. 
649; 32 M. L. T. 109; 9 O. & A. L. R. 541; 18 L. W, 
41; 50 I. A. 210n (P. 0.). 
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original effect of the decree the title of 
the defendants as piikhtadars so long 
recognized could not be over thrown by 
that suit. 

It was argued on behalf of the appel- 
lant that the principles enunciated in tlie 
ruling w'ere modilietl by the subsequent 
ruling in the case of Moliainmad 
AH Khan V. Mohan Siiujh (1). We do not 
think that there is any conllict between 
the two rulings. Wdiat was decided in the 
latter case was that the simple assertion 
of a proprietary right in a judicial proceed- 
ing connected with the land in dispute 
which was unfounded at the date when 
it was made cannot by the mere lapse of 6 
or 12 3 ^ears convert wliat was an occupancy 
or tenant title into that of an under-pro- 
prietor. 

In the present case there were not only 
a assertion by the holder and declaration 
by a Revenue Court. On the basis of the 
under-proprietary title of Kamliet, Uam- 
charan and Ramphal the rent was assessed 
at a far smaller figure than it would have 
been if they had been occupancy tenants 
and the rent was not enhanced in con- 
sequence of the under-proprietary title 
a.t the time of the recent Settlement. W hen 
the present plaintiff sued the present 
defendant for recovery of rent at tlie rate 
payable by an occupancy tenant his suit 
was dismissed and this decree was upheld 
by alearned Judge of this Court (Second 
Rent Appeal No. 43 of 1921, decided on 11th 
January 1V)20). 

Though according to la\y the order of 
the Financial Commissioner in Prag bingh s 
case cannot be said to have modified the 
Settlement Officer’s decree against RMinhet, 
Ramcharan and Ramphal, these old 
zemindars were treated in a manner as if 
that judgment governed their case also. 
When such treatment was accorded since 
1870 to the present time it is loo late now 
for the plaintiff’ to refer back to the decree 
of the Settlement Officer. _ The defendant 
must be treated on the footing of an under- 
proprietor. 

We dismiss this appeal with costs. 

^ Appeal dismissed. 


ram baij. l25 

OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Afi'luatiux No. IJi OF 1925. 

October 7, 1925. 

Present: — Mr. Neave. xV. J. (’. 
CUllOTEV LAL— Pl.AlNTIFF— xVri'IiLL\NT 

versus 

RAM BALI AND OTHERS— Defendants 

— Orrosrri-: Pautv. 

Hindu I.<iw--\V dt‘i,t iiicitrr,:d by, wh>llu'r 
bimliny <>n reri r.-iioncrs (ibs< n‘\' oj. 

xV drill iiu-urnd by a lliudu wiitcw wliii'li is iiol 
shown lo have lioen iiu urred £oi‘ Iv'fial iKHessily and 
wliieli is not <-harged upon tiu* iiropei ty of Ikm* (ieceas- 
od husljami in (lie haiuls of the widtiw, is not binding 
on the estate and a deeree in resjacl of siicdi a d(d)l 
cannot be passeil against the ivversioners after the 
deatli of tlie widow. 

Application for revision against the 
judgment and decree of the Judge, Small 
Cause Court, Bara Banki, dated the 4lh 
December 1921. 

^lessrs. Kama SluDikar Srivastava and 
MotilaL ^aksena, for the Appellant. 

Mr. 11. Husain, for the Opfiosite Parly. 
JUDGMENT. — This is an application 
for revision of an order of the Judge of the 
Small Cause Court of Bara Bauki decreeing 
the j>laintiff's claim against certain defend- 
ants only. 

The plaintiff brought this suit against 
four defendants, two of these, Nos. 1 and 4, 
admitted the claim. Nos. 2 and 3 resisted 
it. The learned Judge lias found tliat the 
debt was a siinide one and that it was in- 
curred l)j^ a Hindu widow, that the defend- 
ants are in possession as reversioners of 
the husband's property and that such a 
debt cannot Ihnd tlie estate of the husband 
in the liands of the reversioners. Conse- 
quently he has granted a decree only against 
the two defendants who admitted the 
claim. 

lu this case there is no evidence that the 
debt was incurred for legal necessity. It 
is admiitcd tliat the properly in the hands 
of the defendants not mortgaged by 
the widow. Dhiraj Sinrjk v. Manga Ram 
(1) is an authority in support of the legal 
proposition laid down by the learned Judge 
of the Court below. No case is shown for 
interference with his order and this applica- 
tion is dismissed with costs. 

z. K. Application dismissed, 

il) 19 A. 300; A. W. N. (1897) 09; 9 Ijid. Dec. 
',N. a.y 19G. 
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MADRAS HIGH COURT. 

Civil MisCEi.LANiv.LS Petition Nos. 1012 

AM) 1017 OF 1021. 

Apiil 1-1, 1921. 

Present : — Mi’. Justice Uimesam and 
Mr. Justice Wallace. 

In (' M. P. Xo lOlJ OF 1921. 

The OFFKMAL ASSIG.NFF of 
KANGOUX — Peti r.o.NEU 

vo*sus 

The official ASSIGXEF of MADRAS 

AND OTHERS — RESPONDENTS. 

In C. M. P. Xo. 1017 of 1921. 

AXNAMALAl CHETTY— Petitioner 

vcr.siis 

The OFFICIAL ASSIGXEE of MADRAS 

A.nD aNOTMEu-- ResPONI>‘'NTS. 

Letters Pufent ‘ \l i I.K cl. ■) J —Civil Prozc lure Code 
(Act V of ]0ifS\ s. 1^0 —Insolvcncu juris licti'm of 
llijk Court, order in— Appeal to Privy Council, whe- 
ther lies. 

In nn insolvenc^y matter I'ori^jinal or app?llite\an 
application for leave to appeal to Pi ivy Council a.irninst 
an order of the Hip:h Court lies under cl. o!) of tho 
Letters Patent even if no such application lies \in(icr 
s. 10^) of the C. P. C. I p. 1-0, col 2.J 

The words “on appeil” iii cl .'VI of the L'^tters 
Patent mean tlie same thinj; as “in appellate juris- 
diction”. [p. U'Z.col. l.J 

Petitions, under s. S of cl. 2 (h) of the 
Presidency T->wns Insolvency Act and under 
ss. 1U9 and 110 and O. X(jV, rr. 2, 3 and 8 of 
Act V of 19JS. respectively, praying for the 
grant of a certificate to enable the peti- 
tioners to appeal to His Majesty in Coun- 
cil against an order of this Court (Sir 
Walter Schwabe, Kt., Chief Justice and 
Mr. Justice Ramesam) dated the 2l3t Nov- 
ember 1923. in C.M P. No. 3032 of 1922 re- 
ported as 83 Ind. Cas, 174, praying for an 
order to rescind the orderof thisCourt, dated 
the 27th iVugust 1918, and made in its Ap- 
pellate jurisdiction in O.S.A. No. 39 of 1918, 
annulling the orderof adjudication, dated 
the 23rd April 1917 and made in the exer- 
cise of its Ordinary Original Insolvency 
Jurisdiction in 1. P. No. 83 of 1917 and to 
revise the insolvency proceedings in the 
High Court, Madras. 

Messrs. T. R. Venkatrama Sastria7\ L. 
S. Veeraraghava Iyer, A. Krishnaswami 
Iyer, N Chandrasekhara Iyer and S. M. 
Subbaroya Iyer, for the Petitioner. 

Mr. G. Krishnaswami Iyer, for the Re- 
spondents. 

ORDER. — This is an application by 
the Otficial Assignee of Rangoon for 
leave to appeal to His Majesty in Council 
against the order on C, M. P. No. 3032 of 
1922 L0;^cial Assignee of Madras v. Official 


Assignee of Rangooni^l)] passed by Schwabe, 
C. J., and inysL-lf, That order was passed 
under 8. Suit he Presidency Towns Insol- 
vency Act of 1909 ann ulling a prior order of 
A\ allis, C. J.. and ^ethagiii Ij ei, J 

riie fiist and secjod respondents now 
contend that there is no appeal to His 
Majesty in Council ^^gainst the order under 
s. SofAct lll of 1909. Upto 1909. the in- 
solvency jurisdiction in Presidency Towns 
was governed by 11 and 12 Viet. C. 21. 
In 18i8 there were no Piigh Courts in India 
and the Supreme Court had no insolvency 
jurisdiction and the Act of 1848 constituted 
an Insolvency Court. Even after the issue 
of the Letters Patent in 1862, it was gene- 
rally supposed tiiat the Insolvency Court 
was, stiict] 3 ’, a Court separate from the 
High Court. Having regard to cl. 18 of the 
Letters Patent, it isfloubiliil how far such 
a view was conect. Clause 18 of the Letters 
Patent shows that the insolvency jurisdic- 
tion was part of the civil jurisdiction of 
the High Court and there was an original 
and aj)pellate jurisdiction in insolvency 
matters also. 

Ail these doubts were certainlj^ resolved 
after the Act of 1909. Section 3 makes the 
High Court the only Court competent to 
exercise insolvency jurisdiction. That 
being so, in an insolvency matter (original 
or appellate) an application for leave to 
appeal lies under cl. 39 of the Letters 
Patent even if no such application lies under 
8. 109 of the C. P. 0. The Advocate-Gene- 
ral contends that the 0. P. C. iiself applies. 
He points out that s. (2) of the C. P. C. was 
repealed hy Act HI of 1909 with the result 
that all the portions of the Code applying 
to the Original Side of the High Court (see 
s. 117}also apply to insolvency matters. This 
result being consistent with s. 90 (1) of the 
Insolvency Act of 1909. Stid, it may be 
doubted whether the provisions of the C. 

P. C., so made applicable to the Oiiginal 
Side of the High Court (s. 117) including 
the insolvency juiisdiction [s. 90 (1)] in- 
cluding the Chapter relating to appeals to 
His Majesty in Council should be confined 
to those relating to the procedure to be 
follow’ed in the High Court. If the 0. P. 
C., s. 109 does not applj’’, cl. 39 of the 
Letters Patent certainl}^ applies. The deci- 
sion in Rangoon Botatoung Co., Ltd. v. Col- 

(l) 83 lad. Cas. 171; 19 L. W. 316; 34 M. L. T. 99; 

46 M. L. J. 580; (1934) M. W. N. 458; (1924) A, I. R. 
662. 


[91 1. d. 192?] OOKULDASS G0VERDHANAD0S3 V. DWAftKADOSS GO\^HDHANADOS3. 1^7 


lector of Rangoon (2) has nothing to do with 
this matter, 'i'lie J udieial Committee held 
that no ai'peal lay in land acquisition 
proceedings I'or they were in tlie nature of 
arbitration proceedings [rn/c Sccreiarg of 
State for India v. CheliL'aui Rama Raof^}] 
and the award j-jassed lliercon is not of the 
nature of a judgment, dLcree or order with- 
in the meaning of cl. 39 of tlie Letters 
Patent [see ^'pec^u/ Officer, Salsettle Build- 
ing Sites V. Dasahliai Bezanji Motivalla (4).J 

It may be added that the words “ on 
appeal" in cl. 39 obviously mean the same 
thing as "in appellate jurisdiction," and it 
was held bv Schwabe. C. J., and mvself 
that the petition (C. M. P. No. 3o32 of i922j 
[Official Assignee of Madras v. Oijicial 
Assignee of Rangoon (PJ properly lay on the 
Appellate Side and not on the Oi'iginal 
bide as its olqect was lo review the ap- 
pellate order of Wallis, C. J , and Sesha- 
giri Iyer, J. The order on review was 
in substitution of the original order 
passed in appeal and takes its place. But 
this point lias no importance. Our order 
miist be either on the Appellate Side 
or on the Oiiginal Side. It cannot be 
that it is neither. In either case, the ap- 
plication is competent and cl. 39 applies. 
We hold that an application for leave to 
appeal is competent if other conditions are 
eatished. The Oflicial Assignee of Rangoon 
is a party to the proceedings and has aright 
to appeal whether "aggrieved" or not. 

It is not denied that the value of the pro- 
perties involved is several lakhs. 

It is not, therefore, necessary for us to 
certify that the case is a fit one for appeal 
within the latter part of the proviso to 
cl. 39— the first part of the proviso being 
satisfied. 

The application is granted and the usual 
certificate will issue. 

O. M. P. No. 1017 OF 1924. 

This is connected with C. M. P. No. 1012 
of 1921. The petitioner was made a party to 
the enquiry in C.M.P. No. 3032 of 1922 [Offi- 
cial Assignee of Madras x. Official Assignee 
of Ringoo7i {i)]. He supported the Oflicial 
Assignee of Raugoon. Tue final order went 

(2) 16 Ind Cas. 168; 40 0. 21; 16 C. W. N. 961; 
aOU) M. W. N. 781; 12 M. L. T. 195; 16 O. I,. J. 245; 
23 M. L. J. 276; 14 Bom. L. R. 833; 10 A. L. J. 271; 
391. A. 197; 5 Bur. L. T. 205; 6 L. B. R. I50(P.C.). 

01) 35 Ind. Cas 902; 39 017 at p. 621; 31 M Jj. J. 

324; 20 0. W. N. 1.311; a9l6) 2 M. W. N. 224; U A. L. 
J. nil; 20 M. L. T.4.35; 4 L. W.486; 18 Bom. L. R. 
J0a7; 2.5 G L. J. 69: 43 I. A. 192 (P. 0.). 

(4) 20 Ind. Oae. 703; 17 0. W. W. 421 (P. 0.). 


agaiiisMhem and the petitioner feels aggriev* 
e»l like the Ullieial Assignee ofRangoon. 'fhe 
leave applied for is giaiiled and tlie usual 
cerlilicate will i>.su(\ 

C. M. P. Nos, 1012 A\u 1017 OF 1'.'21. 

The Hist res])on(leiit will pay himself — 
the taxed costs of liie pelilioiis — out of the 
estate. 

V. N. v. Leave granted. 

8. I). 


MADRAS HIGH COURT. 

Okigi.sal Sun-: Appeals Nos. bh and 87 

OF 1924. 

March G, 1925. 

Pi'cseiit:— Justice Sir Charles Gordon 
Spencer, KT.,and Mr Justitre Ramesam. 
GGKCLBOS.S GOVKIGMIANABOSS 

(DEAD)— APPELLANI' Kn O. iS. A. No. 8t) 

OF 1924 asd Rkspo.ndevT in O. S. A. No. 87 

<.F 1924 
i ersus 

DWARAKADOSS GOV’KRDIIANADOSS 
(dead) and others Respondents 
IN O. S. A. No. S(> OF 1921 anl» Appellants 
IN U. S. A. No 87 c'F l!i21. 

l^rcaiili^ncy Tnun-'i J ns"lrc}f<'i/ .Icf (III of I'JI)'-)), s. ll 
(dj — "Carrying on business', meaniyiy of—^iuit for 
partition ayniiist liriu -Apjioinlnunt of Jiecciver, whe- 
ther bars adjinliratioii ■ P'inn, adjudication of, lejal- 
ity of — Madras I nsolvency Rules, r. .i'. 

kSo lonj; as there are (lebts of the business l)einK 
discharged and assets being gut in, a busiiu'.«s must 
be regarded as still ijeing “cairied on ” williin tlio 
meaning of s. ll ^d), Presidency Towns Insolvency 
Act. [p 129, col. 2.j 

Where in a suit for partition against a firm a Receiver 
is appointed by Court, the busines.s does not cease 
to be “carried on" for the j)ur poses of s. 11 p/.i, Pre- 
sidency Towns insolvency Act. jp. 128, col. 2.J 

Dawe V. t'ei'gara, (1^83) 11 Q. B. D. 241, referred 
to. 

Rule 47 of the Insolvency Rules wliieh says, that 
an order of adjudication shail be made .against partnerri 
individually must not be un«lerstood to mean that an 
order of adjudication shall not also he made against 
the firm. [p. 129, col. 2 ] 

Appeal from the judgment and order 
of Mr. Justice Waller, dated the 28ih Novem- 
ber 1924, and passed in the exercise of the 
Original Insolvency Jurisdiction of the 
High Court, in Insolvency Petition No. 351 
of 1924. 

Messrs. P. Jagannatka Naidu and T. R. 
Ramachandra Iyer, for the Appellant. 

Messrs. Nugent Grant and Jagannatha 
Naidu, for the Respondents. 

JUDGMENT. 

Spencer, J,— These are appeals against 
the order of Mr. Justice Waller, adjudicat- 
ing the firm of Murlidoss Ramdoss & Co., 
insolvent and finding that the two brothorii 
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Gokuldoss and Dwarakadoss were partners 
in it, the counter-petitioners Xos. 3 and 4, 
namely, Govindoss Krishnado.'S alid.s Babii 
who is the son of Krishnadoss ^lni lid(>ss, and 
Ramdoss, son of Dwarakadoss Goverdhaiia- 
doss. being minors, were excluded. Origi- 
nal Side Appeal Xo. CG is by the first- 
counter-petitioner Gokuldoss and O. S. A. 
Xo. 87 is by the second counter-petitioner 
Dwarakadoss Goverdhanadcss. As he died 
after filing the appeal, his son Ramdoss is 
allowed to continue it. The facts which 
appear from the affidavits on either side 
are that the first counter-petitioner, Gokul- 
doss's deceased father Goverdhandoss and 
his deceased uncle Murlidoss Ramdoss 
were carrying on business in buying and 
selling houses and lands in Madras under 
the trade name of Ramdoss Murlidoss and 
Co., and after their deaths the first counter 
petitioner and Krishnadoss Murlidoss, now 
deceased, carried it on. Messrs Parry & Co., 
obtained a decree in O. 8. Xo. 1007 of 1922, 
on the Original Side of this Court for 
Rs. 49,117 against this firm. Other credit- 
ors of the firm obtained a decree for 
Rs. 75,206 and attached the properties 
belonging to the firm on the 9th September 
1924. The property remained attached for 
a period of 21 days and notice was given to 
Gokuldoss of the intention of Messrs. Parry, 
& Co., to file a petition, to declare the 
firm insolvent. Meanwhile Govindoss 
Krishnadoss alias Babu, instituted a suit 
O. 8. No. G22 of 1923 first for partition and 
later upon amendment for a declaiation 
that the family had become divided from 
1890 and that the debts incurred by the 
firm were not binding upon him after his 
father’s death. In this suit a Receiver was 
appointed on August 31st 1923. 

It was contended before Mr. Justice Waller 
and again in appeal that, as the business of 
the firm ceased in April 1923, the Court 
had no jurisdiction to make an order of 
adjudication in November 1924. It is also 
contended that after the appointment of a 
Receiver any business carried on by the 
Receiver will not amount to a currying on 
of the business by the firm, as the Receiver 
is not an agent of the parties, but an officer 
of Court, and that until he is discharged, 
no adjudication order can validily be made. 

Section 11 yd) of the Presidency Towns 
Insolvency Act declares “the Court shall 
not have jurisdiction to make an order of 
adjudication in the case of a petition against 
fb‘ firm of debtors unless the firm has carried 


On business within a year before tl;e date 
of tlie presentation of the insolvency peti- 
tion witliin those limits”. Whether a firm 
has cairied on business or not within a 
year before the date of the filing of peti- 
tion is a (juestion of fact in each case. But 
it is necessary first to determine what is 
meant by “carrying on business”. Is it the 
same as “being a trader” which is the ex- 
pression used in s. 87 of the Phiglish Bank- 
ruptcy Act of 1809? Mr. Ramachandra Iyer 
quoted tlie case of Dawe v. Vergara (1). 
Tiiat was a case where two persons, Ellery 
and Resting traded together as wdne 
merchants. Festing brought a suit for 
dissolution and himself took service in an- 
other Company as a book-keeper. A Receiver 
was appointed to carry on the business. 
It was held that, after the appointment of 
the Receiver who took possession and carri- 
ed on the business, Festing was no longer 
a trader at the time when liis goods were 
taken in execution. Mr. Ramachandra 
Aiyar also relied on the case of Ex parte 
Blau, In re Sawers {2), where it was held 
that ail act of bankruptcy could not be 
committed by an agent and, therefore, that 
two partners of an English firm who were 
residing permanently in Chelli could not 
be adjudicated bankrupts in an English 
Court of Bankruptcy. The explanation to 
s. 9 of the Presidency Towns Insolvency 
Act declares that the act of an agent may 
be an act of the principal for the purfiose 
of committing acts of insolvency, even 
though the agent m<iy liave no speciric au- 
thority to commit it. It was pointed out by 
me in Kalianji Bingji hkai v. Bank of 
'Madras (3), tiiat the law in England was not 
the same as that in India in this respect. 

In Goswami Shri Girdharijiv.Sbri Govaj'- 
dhanlalji (4), the Privy Council had to 
consider the meaning of the phrase “carry ‘ 
on business” and they ohseived that the 
phrase was an elastic one and almost incap- 
able of definition. It was intended in the 
Letters Patent where the phrase w’as used, 
to refer to business in which a man might 
contract debts and become liable to be sued 
by persons who had business relations with 
him. I am of opinion that the expression, 
“carry on business” in the Presidency 

(1) (18S3) 11 Q. B.D. 241. 

(2) (1870; 12 Ch. D. 522; 41 L. T. 4G; 28 W. R. 334. 

^3) 31 lud. Cas. 583; 29 M. L. J. 788; 3 L. W. 13; 

(1916) 1 M. W. i\. 12; 39 M. G93. 

(4) 18 B. 494; 21 I. A. 13; 6 Sar. P. C. J. 396; 9 Ind. . 
Pcc.(x.s.) 704 (F. C.). , 
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Towns Insolvency Act cannot be interprcte<l 
in the light of the Letters Patent or of tlu^ 
wording of the old 1‘higlish Bankruptcy Law 
with reference to traders, so that casus like 
Dawc V. Vergara (L and h\v par! e ScJion- 
berg (5) and Ex parlc Sulamaa, J)i rc 
Taylor (6) do not help us to decide the 
meaning of the phrase “carry on business" 
in cases of insolvencv. Under the old 

t 

Bankruptcy Act of ISlk), a linn could not 
be adjudicated insolvent in i’higland, but 
this was made possible by the Bankruptcy 
Act of 1893 in which the expression “being 
a trader", was dropped atid the expression 
“carrying on business" was substituted. 
As a married woman could not be made 
bankrupt, unless she was carrying on a 
trade or business after her marriage, 
the question has come up in connection 
with the Married Woman’s Property Act, 
as to what is the meaning of “carrying on 
business" under the Bankruptcy Act. In 
Inre Dagnall, Ex parte {7},Vauglian 

Williams, J., observed that tradingwas not 
completed until all the obligations that 
the fact of trading imjjosed upon the 
trader were performed. The learned Judges 
declined to be l)ound by the earlier decisions 
such as Ex parte Schomberg (5), as to tlie 
meaning of the words in tlie bankruptcy 
Act of 1888, “being a trader". Then in In 
re Woi'sley (8), Lord Alverstone, ('. J., held 
that a woman who was carrying on business 
separately from her husband and sold that 
business must be deemed to be still carry- 
ing on the business so long as the debts 
she had incurred in the business remained 
unpaid. Reference is made by the learned 
Chief Justice to the case of Ex parte Barn- 
yard (9), where the Lord Chancellor laid 
down that so long as a trader did not pay 
the debts he had contracted while engaged 
in the trade, he was to be regarded as still 
engaged in the trade. In In re Citric, Ex 
parte Pope (10), a similar meaning was 
given by the three learned Judges of the 
Court of Appeal to the words “carrying on 
business" and in this Court in Petition No. 
150 of 1916 our learned Chief Justice took 

(5) (1875) 10 Oh. 172; .11 U T. 605; 21 W. U. 201. 

(0) (1882) 21 Ch. 1). 3'Jl. 17 L. T. -105; 11 W. K. 
282 

(7) (180G) 2 Q. B. -107; C5 L. J. Q. B. GOG; 75 L. T. 
U2; A5 W. li. 70; 1 Manson 218. 

(8) (1901) 1 Q. B. 10J; 70 h. J. Q. B. 03; 10 W. K. 
182; 81 L. T. lOU; 17 T. L. U. 122; 8 Maosou 8. 

(9) (1809) 15 Vos. Jun.419; 33 K. K. 821. 

UO) (LOU) 3 K. B. 1095, 81 L. J.K. 13. 89; 59 8. J. 

U. 
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the view tliat the meaning of “carrying on 
business" as understood l)y the Court of 
Appeal in Lnglaiid was the same in this 
counliy, and tliaf the language use<l by tiie 
LijglisJi Ci)urt of Appeal was exi)ressed in 
terms so general as to mean tiuit, so long 
5S llitre are debts of the business being 
discharged and assets ])eing got in, a ])usi- 
]iess must be reg irdet-i as siifl Ijeingearried 
on. 

As regards Iheargumenl that the appoint- 
ment of a Receiver prevented the order of 
adjudication being made Mr. Justice 
Pollock ill Daire v. ]'crgara (1) implied that 
if Besting intended to re-constitute the 
burliness or carried it on after the Receiver 
was discdiarge<l, he would be a trader. It 
seems to me (hat, the Legislature could not 
liave intended that ail insolvent lirm should 
lie allowed to evade its responsil)iliLies and 
ol)ligations l)y the device of one member 
of the lirm bringing a suit against another 
member and aj)jdying to the Court to ap- 
point a Receiver. 

It was also argued that Mr. Justice 
Waller’s order declaring the firm insolvent 
was contrary tor. 17 of the Insolvency Rules 
which says, that an cider of adjudication 
sliall tje made against partners individnal- 
Iv. I do not understand this rule as mean- 
ingllialan order of adj udiealioii shall not 
also be made against the firm. But if it 
lias that meaiiiug, it is at variance with the 
provisions of s. 99 of the Act whicli speaks 
of adjudication orders being made against 
firms and it may be ultra vires as suggest- 
ed i)y Mr. Grant. In re. Wenham, Ex parte 
Battams (11), Lord Alverstone observed that 
the rule of the Supreme Court in England 
under which a creditor was enabled to get 
a separate Receiver order against each in- 
dividual partner could not [be held to cut 
down the rights and liabilities created by 
sections of the Bankruptcy Act. In the pre- 
sent case, there is no question that at the 
date of the i)etition the insolvent firm had 
business debts undischarged. 

The ot)jections taken to the order of Mr. 
Justice Waller thus fail, and the appeals 
of the two members of the firm must be 
dismissed with costs. 

The respondents will gel their costs out 
of the estate. 

This order will have the effect of dissolv- 
ing our order dated 18tli December 1924 as 
to payment of Rs. 500 per mensum for the 

(U) (lUOOj 2 Q. B. GU8; 69 L. J. Q. B 803; 48 W. R, 
G26; 83 L. T. 94; 7 Mansoa 300. 
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maintenance of the insolvents, and they 
may apply for v'hat is necessary to the 
Official Assignee or to the Judge sitting in 
insolvency. 

Ramesam, J. — I agree. 

V. N. V. 

N. H. Appeals dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civil Appeal Xo. 31 of 1921. 

October 8, 1925. 

Present: — Mr. Neave, J. C. 

CJiaudhri UPADHIYA — Plaintiff 

— Appellant 
vcvsus 

LALAY Son of ALLAH DIX— 
Defendant — Respondenep. 

Pre-emption — Decree not complied with, effect of — 
Appeal, whether can be maintained hyplainti'ff. 

A plaintiff who obtains a decree for pre-emption 
but fails to pay the decretal amount within the time 
fixed by the Court loses his right of pre-emption and 
is not entitled to maintain an appeal against the 
decree. 

Appeal against the decree of the Sub- 
ordinate Judge, Gonda,dated the 16th Feb- 
ruary 1924. 

Mr. H. K. Ghosty for the Appellant. 

Mr. Mohammad Beg, for the Respondent. 

JUDGMENT. — This appeal arises out 
of a suit for pre-emption. Certain pro- 
perty was sold by one Talib Husain to the 
respondent Lale. The consideration enter- 
ed in the sale-deed was Rs. 12,000. The 
appellant filed a suit for pre-emption alleg- 
ing that this consideration was fictitious 
and that the market-value of the property 
was not more than Rs. 8,000. He claimed 
to be entitled to pre-empt on the ground 
that he was a co-sharer. 

The lower Court found the plaintiff en- 
titled to pre-empt and also that part of the 
consideration was not genuine. It granted 
the plaintiff a decree for pre-emption on 
condition that he deposited in Court the 
sum of Rs. 6,716 within two months of the 
date of the decree, viz., 16th February 1924. 

The plaintiff appealed. He did not, how- 
ever, attempt to deposit the purchase-money 
until the 16th of April when he appeared 
in Court and submitted a tender for the 
money. For one reason or another the 
money was not actually deposited till a few 
later, liven, ho^^ ever, if it be allowed 
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that the deposit was teclinically made on 
the IGtli of April it is clear that there was 
no compliance with the order of the Court 
as that dale is not withiu two months 
of the lOlh February. A preliminary 
objection has been taken on behalf of the 
respondent that this failure of the appel- 
lant to comply with the terms of the decree 
is fatal to his appeal. Reference is made 
to Imam Din Khan v. Abdul Sattar Khan 
(1) and toss. 14 and 15 of the Oudh Laws 
Act. In the case cited it was Indd that when 
a plaintiff had not deposited the amount 
decreed witliin the time fixed he lost the 
right of pre-emption and that his appeal 
which had been filed after he had lost that 
light was incompetent and must fail. This 
decision was that of a Bench of two Judges 
and is binding on this Court. The learned 
Counsel for the appellant had urged that 
this is a hard case, but evidently the ap- 
pellant has only himself to blame for the 
hardship. Had he been less dilatory he 
would have escaped it. 

The appeal fails and is dismissed with 
costs. 

z. K. Appeal dismissed. 

(1) 7Hnd. Cas. 62; 110. L. J. 71; (1921; A- I- 
( 0 .) 102 . 


MADRAS HIGH COURT. 

Seco.nd CiViL Appeals Xos. 287 and 288 

OF 1921. 

December 19, 1924. 

Present : — Mr. Justice Phillips and 
Mr. Justice Odgers. 

In S. a. No. 287 of 1921. 

KRISHNA hASTRI and others— 

Defendants Nos. 4 to 8— Appellants 

VC'f^SliS 

SINGARAVELU MUDALIAR and 

otheks — Plain tiFF and Defendants 
Nos. 1 to 3 and 1st Defendant’s Legal 
Representatives — Respondents. 

Inani — Karnam service inani, enfranchisement of, 
effect of — Title as agoinat sti'angers — Adverse posses- 
sion — Presct'iption against Government, proof of . 

Ayling and Odgers, JJ . — The grant of a title-deed at 
the enfranchisement of a ser\-ice tnam, unlike the 
case ofa personal inam, constitutes a fresh root of 
title in the grantee good as against all the world. It 
extinguishes the ciaiius not only of the members of 
the family of the grantee but of strangers as well, 
[p. 131, col. 2; p. 133. cols. 1 & 2.j 

Where, however, an outsider claims an enfranchised 
service inam it would be open to him to show cither 
that there was no inam at all liable to resumption 
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or that he had by prescription acquired a title to 
the property, good, not only as against tlu- serviia* 
holder, but also against tioverniucnt, so that Govern- 
ments power of disposition was lost, and th it the 
enfranchisement was ultra vires. In the latter ease 1 h‘ 
would be bound to prove adverst' possession h.r (>0 
years, [p. 133, col. l.j 

Venkata Jagamuidlui v. Veeraldiwlraiiua (il ln«l 
Gas. 667; 44 M. G43; 41M. L, d. 1 ; J It; 11 

L.\\\ 5S); (1921) M. W. X. 101; 30 M. L. T. M; 20 ('. 
]V N. 302; (1922) A. I. R. (P. C.) 90; 48 I. A. 241 (P. C.' 
followed and explained. 

Narayanav. Clienyalamina, 10 M. I;.-} Ind. Dee. 
(N.8.) 751, Venkata v. Hama, 8 M. 249; 9'ln<l. dur. 18.); 
3 Ind. Dec. (s', s.) 172, \ enkatarayadu v. Venkata- 
ramayya, 15 M. 284; 5 Ind. Dec. (\. .s.) 519 relied 
on. 

Gunnaiyan v.Kamakcln Ayyar, 20 M. 33!), rinyaln 
Lakshmipathi v. liommircddipalli Chahimauyo .’li) .\l, 
434; 17 M. L. d. 101; 2 AI. L. lUl, held over- 
ruled. 

Lakshminarasimham v. Venkatarutu.iyummn 70 
Ind. Gas. 042; 30 .M. L. T. 331, dissented from. 

^ Phillips and Ddyers, •/./, —To prove adverse po.sses- 
sion for 00 years as against Governinont, it is not 
suflicient to prove po.ssession for a long period, but 
possession for tlie wliole period of GO years imist l)e 
affirmatively proved, [p. 1.37, col. l.| 

Secretary of State for India v. Chdikani Hama liuo, 
35 Ind. Gas. 902; 39 M. 017; .31 M. L. J. 20 C W 
N. 1311; (1916)2 M. W. N. 224; U A. L. J. IIM; 2()M. 
L. T. 435; 4 L. W. 48G; IS Bom. L. R. 1007; 25 C L 
J. 69; 43 I. A. 192 (P. C.), followed. 

Second appeals against the decrees of the 
Court of the Suboi’dinate Judge, Chingle- 
put, in Appeal Suits Nos. 105 and lOb of 
1919, respectively, preferred against those 
of the Court of the District Munsif, Tint- 
vallur, in Original Suits Nos. 2G7 and 282 
of 1918, respectively. 

Mr. L. A. Goviiida Hafjhava, for the Appel- 
lants. 

Mr. K. Rajah Itjtr, for the Respondents. 

These second appeals coming on for 
hearing on the 16th March 1923, and having 
stood over for consideration till the 21st 
March 1923, and being set down to l^e 
spoken to on the said 21st day the (’ourt 
fAyling and Odgers, JJ.) delivered the 
following 

JUDGMENT. 

Ayling, J. — The subject-matter of these 
appeals is a certain karnams inam (plaint 
item E) which was enfranchised in 1911 
in the name of Krishna Sastri (1st appellant 
in each of the appeals before us). The 
registered karnam at that time was one 
Munia Pillai, who had six years earlier 
sold the inam land to Kaghava Sastri, son of 
Krishna Sastri, by Ex. IV. The enfranchise- 
ment in the name of Krishna Sastri was 
apparently made to save trouble, and to 
give effect to a clause in Ex. IV providing 
for patta being granted in the vendee’s 


name. Apparently RaghavaSastri was really 

a benamidar for ills father (who was Village 
.Munsif). Tiiis explains why Krishna Sastri's 
name appears in the title-deed. 

The suits weie brought by the legal re- 
presentatives of one Dorai.swiuni Mudaliar 
for recovery and ]>artilion between tliem 
of the said land. It was not denied tiiat 
tlie land was originally kat'nam service 
inam \ but it was alleged that Doraiswami 
.Mudali and his family had acquired title by 
prescription (no other title seems to be set 
up) and were entitled to recover. 


The lower C'ourts have found in favour 
of these contentions and given decrees 
in i^laiiil ills- respondents’ favour. 

The i)oint argued before us by Mr. Govin- 
daraghava Ayyar on behalf of Krishna Sastri 
and his sons (appellants) is that, in view 
of tlie ruling of the Privy Council in 
V'enkata J agnnnadha v. V e.erabhadrayna (1) 
tlie grant of the title-deed to Krishna Sastri 
on enfranchisement must be held to con- 
stitute a fresli root of title in the latter, 
good against all the world, and that the 
suits should, tlierefore, ])e dismissed. 

The lower Appellate Court has found that 
Krishna Sastri lias lieeu in possession since 
the date of enfranchisement only; and that 
l)rior to 1911 possession was with Dorai- 
sawmi’s family for a long time. How long 
is not stated, but it must be taken to lie 
more than 12 years, so as to confer title 
as against private persons. 

Our decision must practically turn on 
theell’ect to be given to the judgment of the 
Privy Council in Vcnknla Jagannadha v. 
V eevabhadraifija (1) and we have had a long 
argument at the 13ar as to the meaning 
which their Lordships intended to convey. 
1 have already referred to the view put 
forward on appellants' behalf. Mr. Rajah 
Ayyar, who appears for respondents, has 
argued that the judgment merely deals with 
the right of the meinber.s of the family of 
the person in whose name the title-deed is 
issued to claim an interest in the enfran- 
chised property, that it has no application 
to claim put forward by outsiders, and that 
it does not affect the validity of earlier 
decisions in so far as these relate to claims 
bv outsiders. 

I have given the most careful study I can 
to the terms of the Privy Council judgment 


(1) 61 Ind. Gas. CG7; -Cl M. G43; 41 M. L. J. 1; 34 G 
L. J. 16; 14 L. \V.'.59; (1921) M. W. N. 401; 30 M. L T* 
14; 26G. W. X. 302; (1922) A. I. R. (P. C.)96; 481. A. 
244 (P. C.j. 
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and have come to the conclusion that the 
interpretation sought to be placed on it by 
appellants’ Vakil is substantially correct, 
and not that argued for on belialf of re- 
spondents. 

Their Lord-liips make it (piite clear that 
as regards the etiect of enfraiu:hisement on 
title to the property enfranchised, personal 
inams and service inams stand on a totally 
different footing. They refer, without dis- 
approval, and as it seems to me with 
approval, to the decision in Aam/ya^m v. 
Chengalamma {2} to the effect that in the 
case of a Palayam (personal inam) the title- 
deed granted at enfranchisement did not 
confer any new title and that enfranchise- 
ment had no larger operation than as a 
release granted by the Crown in respect 
of its reversionaiy interest and of the obliga- 
tion of rendering'service. They then proceed 
to dissent in the most emphatic terms to the 
extension of this doctrine to a karnam's ser- 
vice inayn ; and to the view expressed by 
Bhashvam Avvangar, J., in Gunnaiyan v. 
Kamakchi Ayyar (3; that the law laid down 
as to Palayams “is law bearing on the en- 
franchisement of iiiams, whether they be 
personal inams or service inayyis." Now 
the veiwof Bhashyam Ayyangar, J., in that 
case is summarized in these words at page 
34-1* : “in my opinion the enfranchisement 
of a service inam does not operate as a re- 
sumption, and fresh grant by Government 
subject to the payment of a quit-rent, any 
more than it is so in the case of... a personal 

inam." 

This view of Bhashyam Ayyangar, J. 
is expressly adopted by the Full Bench in 
Pingala Lakskmipathi v. Bommircddipalli 
Chalamayya ( 4 ), regarding which their Lord- 
ships of the Privy Council state in the most 

explicit terms: ... .v, . „ 

‘’Their Lordships are of opinion that the 

Full Bench was in error.” 

On the other hand the decisions of an 
earlier Full Bench in Veiikata v. Rama (5), 
and of a Divisional Bench in Venkatarayadu 
V. V enkatarainayya (6) are quoted Avith 
approval [both being dissented from m 
Pingala Lakskmipathi v. Bommireddipalli 

Chalamayya (4).] ^ 

The former I shall deal with presently, 

(9) 10 M. 1; 3 Ind. Dec. (x. s.) 751. 

(3) 26 M. 339. ^ ^ ^ 

U) 30 M. 434; 17 M. L. J. 101; 2 M. L. T. 101. 

(5) 8 M. 249; 9 Ind. Jur. 185; 3 Ind. Dec. (N. 8.) 

172. 

(6) 15 M. 284; 5 Tnd. Dec, (x. s.) 549. _ 

of 26 M. — t-fa'd.J 


tiie latterstated in terms: “The effect of 
enfranchisement was to free the lands from 
their inalienable character and to empower 
the Gorrrnment to deal with them as they 
pleased." 

This passage is quoted in the Privy Coun- 
cil j udgment. 

The case in Venkata v. Rama (5) also 
related to a karyiayn service inam. The 
post of karnam was held by the defendant 
at the time of enfranchisement and the 
title-deed was issued in his name. The 
suit was brought by a person Avho was not 
in olUce at the time of enfranchisement, 
but who was a member of a family here- 
ditarily entitled to preference in appoint- 
ment. and who, if personally qualified, 
could have secured the post and the emo- 
luments (prior to enfranchisement) by a 
suit befjre the Collector (rd/e Hutchins, J., 
in his referring judgment at page :i5lp. 
The defendant, on the other hand, lost the 
post of karnam after enfranchisement, 
another mail being preferred to him. Never- 
theless the Full Bench held that having 
been in office at the time of enfranchise- 
ment, and having had the title-deed issued 
in his name, his title could not be question- 
ed by i)laintitf. Unless the decision was 
based on the footing of a new title con- 
ferred at enfranchisement, it is difficult to 
see how it could be supported and that, I 
think, was tiie elTect of the judgment of the 
majority Judges. 

Mr. Kajah xVyyar points to the stress 
which the learned Judges laid on the fact 
that the appellant was not in office at the 
lime of enfranchisement, and in particular 
to the concluding paragraph of the judg- 
ment of Turner, C. J.: 

“On the ground that the respondent wM 

not the holder of the office when the lands 
were enfranchised, 1 must hold that he has 
failed to show a title to the lauds and that 
his claim is unfounded, if he had estab- 
lished a title, if he had shown that at 
the time of the enfranchisement of the 
inam he had been appointed to the office, 
the Court Avould have had j unsdiction to 
determine whether the enfranchisement m 

favour of the appellant could be 
I would reverse the decrees of the Courts 
below and dismiss the suit with costs. 

It is argued that this is mcompatibffi 
,vith the view that the issue of the Utl^ 
de. d conferred a new title. I do not thinJt 
it is. I think w hat the learned Judges 

•Page of 8 M. — 


E91 1. 0. 


KRTSHNA 9ASTRT V. SIN’OARAVELU MUDAI.TAR. 




ineant was that if plaintiff had been in 
office at the time of enfranchisement, it 
would have been open to the Court to con- 
sider whether the enfranchisement in favour 
of defendant was legal or ultra rii'cs. This 
may be so. It is a point not alluded to in 
the judgment of the Privy Council, but it is 
unnecessary to say that the claim before us 
is not such a contention. 

I thinkthe judgment of the Privy Council 
amounts to stating that the grant of a title- 
deed at enfranchisement of a service inam 
(unlike the case of a personal inam) does 
confer a new title, and that, for this reason, 
it cannot be questioned by other members 
of his family. They say in the v>6*iulti- 
mate paragraph of the judgment “when 
accordingly, on the 21st March 190G, tlie 
title-deed already quoted was granted by 
way of an inam to the appellant's father 
and was in express words confirmed ‘ to 
him, his representatives and assigns, to 
hold or dispose of as he or they think pro- 
per,' the Board is of opinion that that 
enfranchisement must be given full effect 
to, and that it is not subject to be eviscerat- 
ed or altered by the claim for partition or 
division put forward in the present suit. 

I think this carries with it the implica- 
tion, that it can no more be questioned by 
persons unconnected either with the office 
or with the family of the grantee as are 
the plaintiffs in these suits (this is subject 
to one reservation to which 1 shall presently 
allude). The grant of a new title which 
could be questioned by any outsider who 
had trespassed on the property would be 
meaningless. 

This is as far as one need go for the 
purpose of the present case. The reserva- 
tion to which I have referred is this. It 
would, I conceive, be open to an outsider 
claiming an enfranchised service inam to 
show that either that it was not an inam 
at all liable to resumption or that he had 
by prescription acquired a title to the pro- 
perty, good, not only as against the service 
holder, but also against Government, so that 
Government's power of disposition was lost. 
This would, of course, involve adverse pos- 
session for 60 years. . 

I may add that I have not deemed it 
necessary to discuss earlier rulings of this 
Court or the effect of the various Madras 
Acts [discussed by Bhashyam Ayyangar, 
J., in Gunnaiyan v. Kamakshi Ayyar (3)J— 
all of which must be deemed to have been 
withia the consideration of their Lordships 


of the Privy Council. As 1 understand it 
our duty is to understand, as well as we 
can, and give elfect to the authoritative ex- 
position of the law contained in th^ir judg- 
ment in Venkata Jagannadha v. 1 cerabhad- 

rayya (1). 

Our attention was drawn to a recent de- 
cision of a Bench of tliis Court not re poll- 
ed in the 1. L. K. Series, but to be found in 
L/akshmi navasimfiani v, 1 enha ta rat nay a mm a 
(7). From this in so far as it (leals with 
bearing of the Privy C’ouncil decision on 
the effect of a title I must respectfully 
dissent. I may incidentally remark that 
the scope and intent of Madras Act A HI 
of 1860. referred to therein, may be gather- 
ed from the premable. It would appear 
to be directed to protect the interests^ of 
kudivaramdars where the inam consist- 
ed only of the lae/rnru nr. 

The learned Vakil for respondents claims 
the opportunity of showing that he has 
acquired a complete title by GO years ad- 
verse possession. I would, therefore, call 
for a finding from the lower Appellate 
Court on the following issue 


Have plaintiffs acquired a title to the suit 
property by adverse possession as against 
Government ? 

Fresh evidence" may be adduced. Find- 
ing will be submitted within four months, 
and seven days will be allowed for filing 
objections. 

Odgers, J.— The facts are fully set 
•out in the judgment of my learned Ijrother, 

I deal with the sole question of law raised 
in this case as fo whether the decision of 
the Privy Council in Venkata Jaejannadha v. 
Veerabhadrayya (1) is to the effect that 
enfranchisement ola.karnam service 
founds a new root of title in favour of the 
person in whose name tlie inam is enfran- 
chised; or whether it has a restricted appli- 
cation, i. e., it only extends to extinguish 
the claims of the family of such person 
and does not apply to the case of a stranger 
(as in the appeals before us). 

There can be no doubt whatever that the 
decision in Venkata Jagannadka v. Veera- 
bhndrayya (1) has affected a change in the 
law. Referring 1o the judgment of the 
Full Bench in Pingala Lakshmipathi v. 
Bommireddipalli Chalamayya (4) reversing 
the law as laid down in Venkata v. Rama (5) 
their Lordships say “this procedure has been, 
of course, full of perplexity and that perplex- 

(7) 70 Ind. Cas. G42; 30 M. L. T. 334. 
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ity must now, if possible, be brouglit to an 
end." Again their Lordships are of opinion 
that the Full Bench ruling in Pingala Lak~ 
sh m ipdUi i v. Bomm i redd ipa 1 1 i Ch a la in a yga 
(4) approving and adopting the decision in 
Gunnaiyan v. Kamakshi Ayyar (3) was 
erroneous, that the case of a karnam iiiayn 
stands on its own footing and that the prin- 
ciples applica))le thereto were properly de- 
cided in Venkata v. Rama (5) by the Full 
Court. 

The law as stated in Pingala LakshmB 
pathi V. Bommireddipalli Chalamayya (4) 
was that the etYect of enfranchisement was 
not to confer on the persons named in the 
title-deed any right in derogation of those 
possessed by other jjersons in the ibian? at 
the time of the enfranchisement. This was 
a case of a Hindu widow who (as the Full 
Bench says) could not have been in any 
view constituted absolute owner by the 
grant. That decision in renA:a/a y. Rama 
f5) is capable of the construction sought to 
be attached to it by the appellants here is 
obvious from the remarks of the Full Bench 
in Pingala Laksluyiipathi v. Boinmircddi- 
palli Chalamayya{-i): “There are undoubt- 
edly observations in the judgments of the 
learned Chief Justice and of Brandt, J., 
which go strongly to support the view that 
enfranchisement involved a resumption of 
the inam by Government and a fresh grant 
in favour of the persons named in the title- 
deed." The decision, however, finally adopt-, 
ed as correctly stating the law is Ganna- 
iyan v. Kamakshi Ayyar {3). In that case 
it was held that the enfranchisement of 
a service inam does not operate as a re- 
sumption and fresh grant by Goverement 
subject to the payment of a quit-rent, any 
more than in the case of a personal inam. 
The enfranchisement of a village service 
inam stands on the same footing (i. e., as 
a personal inam) as far as the family in 
which the village office is hereditary is con- 
cerned. 

The Privy Council differs from this view 
and state that the law as to service and 
private inams is different and that the 
error in the lavy here has crept in owing 
to these distinctions having been confused 
as it appeared from PJarayana v. Chengalam- 
ma (2). Their Lordships say (page 654*); 
“It is accordingly not to be wondered at 
that when a case of this nature was brought 
before the Courts, as in Narayana v. Chen- 
galamma (2) already refer red to, it should 

♦Page of 44 M. — ” 
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have been held that the inam title-deed 
Avhich had been granted to the Palayagar 
in that case did not confer any new title 
and tliat the enfranchisement had no 
‘larger operation than as a release granted 
by the Crown in respect of its reversionary 
interest and of the obligation of rendering 
service.' The decision forms no authority 
for tlie same principle being extended to 
the case of a katmam." This seems clearly 
to imply that in the case of a karnam en- 
franchisement the title-deed would have 
conferred a new title. 

While thus disapproving the decision in 
Pingala Lakhshmipathi v. Bommireddipalli 
Chalamayya (4) and Gitnnaiyyan v. Kam- 
akshi Ayyar (3) the Privy Council approve 
that in Venkata a'. Rama (5). “In the opin- 
ion of the Board the law of Madras was thus 
soundly stated (by Collins, C. J., and Muttu- 
swami Ayyar, J.) and that judgment 
should not have been disturbed." The 
facts of Venkata v. Rama (5) are set out 
in the referring judgment of Hutchins, J. 
Plaintiff's adoptive father held the karnam 
office, and died in 1870 when plaintiff was a 
minor. The defendant-appellant Avas ap- 
pointed karnam in 1877 and a year or two 
later the lands were enfranchised in his 
name as the person at the time in possession. 
He had no hereditary claim and Avas, there- 
fore, a stranger to the family in AAdiichthe 
office ordinarily ran. The plaintiff brought 
a suit to recover the lands which plaintiff 
alleged belonged to his ancestors as kar- 
nam\s inam. The plaintiff’s claim was 
decreed by the Munsif and confirmed by 
the District Judge. On the appeal to this 
Court by the defendant the decrees beloAv 
were reversed. 

Turner, C. J. after discussing the 
regulations as to the mode of selection, 
disqualification, etc., of holders of such 
offices says “ It maybe that in some instan- 
ces the land is not the emolument of the 
office, but a reduction of the assessment. 
In such a case the Government could notre- 
sume the land, but only deal with the assess- 
ment. But in the case before us the orders 
of the Revenue Authorities sIioav that the 
lands are and Avere attached to the office, 
and though the respondent’s father may 
have improperly obtained possession of 
them, the GoA’'ernment was at liberty to 
resume them and to confer them on the 
office-holder, and it did so confer them on 
the appellant through the Collector in 1877,” 
The learned Chief Justice holds that ro- 
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fipoadent had failed to show title as he was 
not the holder of the ofhce when the lands 
were enfranchised. If he could have shown 
that at the time of enfranchisement he 
had been appointed to the office, the Court 
could have determined whether the enfran- 
chisement in favour of the appellant couM 
be supported. These observations are not 
referred to bv thvr Privv Council and in 
my opinion afiord no ground for the sug- 
gestion that the only effect of enfranchise- 
ment is to bar the claims of the familv. 

From Muttuswanji Ayyar, eT.'s judgment 
it is clear that the contention for the appel- 
lant was (page 205*1 that the title-deed gave 
him a valid title to the land. The follow- 
ing passage of Muttuswami Ayyar, J.'s judg- 
ment was quoted with a])proval by the 
Privy Council (page 207*): “According to 
the law, therefore, as it stood prior to the 
enfranchisement of the inam, a right to the 
land could only be legally acquired 
through the right to the possession of the 
office, and neither the respondent's father 
nor the respondent had then any vested 
interest in the office to sustain an action 
in the nature of an ejectment.” 

Also inthe iu lgmentof Hrandt, J., the 
following passage may be quoted: “ I 
think it mav be taken that such lands were 
enfranchised in favour, not of the family 
generally, but of tlie office-holder for the 
time bf-ing, in whic.h case they would pre- 
sumably (le.scend, not ^o all the members of 
the family, but to the branch or heirs of the 
person in whose favour it was enfranchised.” 

The decision in Venkatarayadu v. Ven- 
kataramayya (6) wa<^ quoted and approved 
by the Privy Council. 

“The elfed” said Collins, C. J., in that 
case “of enfranchisement was to free the 
lands from their inalienable character and 
empower the Government to deal with 
them as they pleased.” 

In Dharanipragada Durgavimav. Kadam- 
hari Virrnzu (8) the (')ourt said of the Full 
Bench in Venkata v. Itama (5) “that deci- 
sion proceeded on the broad ground that 
the plaintiff did not hold the office of kar- 
nam at the time of the enfranchisement 
and. therefore, had no title to sue for the 

andsand that the land when enfranchised 
was at the disposal of Government and 
alienable to whom«^oever the Government 
pleased. It regarded the inam title-deed 

(8) 21 M. 47; 7 M. L. J. 233; 7 Ind. I) ec. (n'. s.) 
389. 
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as evidence of a grant of the land person- 
ally to the grantee, and that was the view 
foUowed in the case on which the Subordi- 
nate Judge relies Venktarayadu r. Venka- 
taramayya (6).” 

So also Subbaraya Mudali v. Kamu Cheti 
(9); the right of a widow of a deceased /uan- 
service- holder was held after enfran- 
chisement (after his death) to confer a right 
not limited to that of a widow’s estate. 

This decision is also quoted with ap- 
proval by the Privy (’onncil, tlieir Lord- 
ships saying that it was expressly decided 
as following the Full Bench decision in 
Veyikata v. Kama (5). 

As against this line of decisions, Mr. 
Rajah Ayyar contends that on the Madras 
Acts, IV of 18G2, IV of 18G() and VUI of I8G9 

the only effect of enfranchisement is to 
remove the service obligation. Act IV of 
1866, preamble, states that certain inams 
have been enfranchised from the condition 
of service and placed in same position as 
other description of landed property in 
regard to their future succession and 
transmission and by s. 2 the title-deed is 
to be sufficient proof of enfranchisement. 

Act TV of 1862 is to the same effect. 

Act VIII of 1869 lays down that nothing 
in the inam deed is to destroy the rights 
of any description of holders or occupiers 
of land from which any inam is derived 
or drawn or affect the interests of any 
person other than the inam holder. By 
the preamble the doubt removed is limited 
to cases Avhere the inam holders do not 
possess the i)roprietary right in the soil but 
only the right of receiving the renter tax 
payable to Government, etc. This seems 
to me to point to the well-known distinc- 
tion vested on the owners of the melvaram 
and kudivaram. None of the Acts appear 
to me to help the respondent in his 
contention. 

There is, however, a case of this Court 
reported in Lak.diminarasimham v. Venka- 
taratnayamrna (7) wherein it was held by 
Spencer. J-, on the authority of Act VIII 
of 1869 that no independent title is 
created by a grant of title-deeds and that 
no title arises from the title-deed that was 
not already inherent in plaintiff or her 
husband. Ramesam, J., held that Venkata 
Jagannadha v. Veerahhadrayya (1) didnot 
apply to a case of conlliot between the 
title of an office-holder and that of a person 

(9) 23 M. 47; 9 M. L. J. 160; 8 lud. Dec. (n. b.) 

427. 
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other than an onice-holder claiiniiig on 
ground that he ^Tas named in the title-deed, 
as the title-deed in that case was issued 
to the ofhce-liL I ler. 

It appears to me from the result of my 
examination of Venkata Jagannadha v. 
Vcerabhadraijiia (!) and of Venkata v. 
Rama [5) that tlie Privy Council judgment 
went further than that. There are the 
clear words of C'ollins, C. J., in Venkata- 
rayadu v. Venlcataramayya iO)as approved 
by the Privy Council and also in iny 
opinion the inferences to be drawn from 
the Privy Council judgment itself indicated 
above to the eifect that enfranchisement 
does confer a title like any other deed of 
conveyance on the person to whom it is 
granted, and it is not necessarily confined 
to grants to persons either holding the 
office at the time of enfranchisement or 
those claiming the right to do so; though 
ordinarily no doubt as the land follows 
the office', the title would be conferred on 
the office-holder at the time of enfranchise- 
ment; with respect, therefore, 1 am unable 
to concur in the narrow construction 
placed on the Privy Council judgment 
in Lakshminarasimham v. Venkataratna- 
yamma (7). I think their Lordships of the 
Privy Council meant to lay down a broad 
general principle and as will be seen from 
the extracts quoted, their language was 
by no means limited to the facts of the 
actual case before them. 

I may also add that in my view the deci- 
sion in Lakshminarasimham v. Veiikata- 
ratnayamma (7) as to the effect of Madras 
Act VIII of 1569, is for the reasons stated 
by me erroneous. 

1, therefore, think that the point con- 
tended by Mr. Govindaraghava Ayyar for 
appellants must succeed. 

1 agree with the order proposed by my 
learned brother. 

In compliance with the order contained 
in the above judgment the Subordinate 
Judge of Chingleput submitted the follow- 
ing 

FINDING.—These cases have been re- 
manded by their Lordships of the High 
Court for a finding on the following issue; — 

Have plaintiffs acquired a title to the 
suit properties by adverse possession as 
against the Government ? 

2. The lands in question which are of 
aggregate extent of 1 cawnie, originally 
formed part of the karnam service ina/m 
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of the village Kolundalur. The lands be- 
ing enfranchised in 1911, the inam patta 
therefor was issuerl in favour of the 3rd 
defendant (in O. 8. No. 282 of 1918), in 
whose name his father, the 1st defendant* 
had purcliased them from the last 
holder of the karnam office one Munia 
Pillai as per the sale-deed, Ex. IV fcopy) 
of 28th April 1905. it would appear from 
the evidence of the plaintiff’s witnesses 
Nos. 1 to -1 tliat ever since the enfranchise- 
ment of the inam in 1911, the lands have 
been in the possession and enjoyment of 
1st defendant’s family and the plaintiffs’ 
case is that prior to the enfranchise- 
ment the lands had been in the possession 
and enjoyment of their family for over 
three generations. The contesting defend- 
ants Nos. 1 to 1. on the other hand, assert 
that prior to the enfranchisement also the 
lands have been in the enjoyment of 1st 
defendant since 1904, and that they had 
previously been in the enjoyment of the 
karnam Munia Pillai and his ancestors. 
Thus the issue remitted resolves itself in- 
to as to whether the plaintiffs acquired a 
title to the lands in question by adverse 
possession for upwards of 60 years prior 
to 1911. 

8. Thus on a consideration of the material 
evidence and the general probabilities, 
I am of opinion that the plaintiffs and their 
ancestors had been in possession and 
enjoyment of the lands for over 60 years 
prior to 1911, and that such possession not 
being shown to be permissive was adverse 
to the Government and the office-holder. 
I accordingly find on the issue remitted 
that plaintiffs acquired a title to the plaint 
properties by adverse possession as against 
the Government. 


These second appeals coming on for final 
hearing on the 29th October 1924, after 
the return of the finding of the lower 
Appellate Court upon the issue referred 
by this Court for trial the Court deliver- 
ed the following 

JUDGMENT. — The Subordinate Judge 
has found that plaintiffs were in posses- 
sion of the suit lands for more than 60 
years before 1911, but objection is taken 
by appellants that there is no evidence to 
support this finding. The Subordinate 
Judge relies on oml statements of witnesses 
that plaintiffs’ family were in possession 
for a very long period, but except for thQ 
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Statement of plaintiffs' witness No. 1 that 
his family was in possession for 150 years, 
a fact which is certainly not within his 
personal knowledge, there is no evidence 
which fixes the date of possession as early 
as 1851and this is essential in order to prove 
adverse possession for GO years. It is not 
sufficient to prove possession for a long 
period but as pointed out by the Privy 
Council in Secretary of State for India 
V. Chelikani Rama Rao (10) possession 
for the whole period of GO years must be 
affirmatively proved. In the present case 
there is no such evidence but only evi- 
dence of long possession which the Sub- 
ordinate Judge has held to be for over GO 

years on the general probabilities- I his he 
is not justified in doing and we cannot 
therefore, accept his finding. Ihe liurden 
of proof was on plaintiffs and they ha\e 

failed to discharge it. 

The appeals must, therefore, lie allowed 

and the suits dismissed with costs through- 
out including the costs of the guardian of 
the 6th respondent in both second apiieals. 

These second appeals came on for orders 
this 10th day of December on account of 
the 5th respondent not being served with 
notice the Court delivered the following 

JUDGMENT.— The 5th respondent is 
given up. The second appeals are dismiss- 
ed as against her. 

y V Order accord uiyly. 

UO) 35 Ind. Gas. 902; 30 M. fil7; 31 
C. W N. 1311; (lOlGj 2 M. W. N. 22-1; 11 A. L. P H I b 
20 M L. T. 435; 4 L. W. 186; 18 Boiu. L. U- lOOi , -.) C. 
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MADRAS HIGH COURT. 

Referred Case No. IG of 1921. 

January 23, 1025. 

Present : — Sir Victor Murray Coutts- 
Trotter, Kt., Chief Justice, and 
Mr. Justice Krishnan. 
COMMISSIONER of INCOME TAX, 
MADRAS— Referring Officer 

versus 

CHENG ALVARAYA CHETTY and 
another — Assessees. 

Income-tax- Stock, fall in price of— Loss, calcvla- 
Uonof.on fallen jnnce-Opening price M next year 
fixing of— Profit and loss -Income Tax Act (\J of 
1922), a. 61 )— Reference on mandamus applicahon, form 

•A 


\n income-tax asbcsscc had a large slock ot pieoe- 
-ocdsat the beginning of 1021 whi. li he had hoiight 
at Rs. 13-8 per piece. At the end of the year tlie 
value of these goods fell in the mark.-l lo Ks. G per 
T>ieee. In submitting his statement to the Im'ome- 
tax Authorities for the year April 1921 to March 19.^, 
lie took, into account the fall in price in tlic market 
for tlie v.'holo stock in calcvdalmg his loss for tin* year 
though lie had not sold the whole of it. Ho treaK'd 
tlic remaining stock in his liancl at the end of tlu; jear 
a^ being worth onlv Ks. 6 a piece and on that fooling 
estimated his loss. In the next year instead of taking 
that stock as being worth Ks. 6 at winch ho valued it 
the <lav previous to the beginning of the year, he 
valued it at Ks. 13-8 again and on that footing he 
estimate.! hi.s loss. On a (luestion arising wliether ho 

was entitled lodoso; , 

Held that iheassessee. having elected in tlie pre- 
vious v’ear to value Ids stock at the market price of 
Ks (> a piect* for tlie purj'ose of showing his trade loss 
duriii" that vear. was not entitled in the succeeding 
vear to revert to the punliase price figure as rciire- 
scntiiu-- tlie value of the goods, hut was bound by the 
market price which lie had fixed and he. u assessed on 
in the previous year, unless he could show tliat he 
made a mistake as to the market-value, and that ho 
wi^^ iherefore. bound to put only Kb. 0 as the o]*en- 
ing Value of the stock hu* the Second year. |p 139. 

^"'iVr Krishnou, ./.-On an application for man.lamus 
to Llie Higli (’ourl to direct ih.- Oommissioner for 
income-tax to state a case for the opinion of the. High 
Gourl the .lueslion should he so framed as to leave to 
tlie Court which afterwards hears the referenee to 
decide the matter on the, facts stated by the Commis- 
sioner of income-tax. It must not bo juit in such a 
form tliat taking the liypothesis involved lu it. it 
would be impossible to give any answer to it except in 
one wav. [p- 139. col. 2.) i t i- 

Case stated under s. GO (3) of the Indian 
Tncoma Tax Act by the Commissioner of 
Income Tax, Madras, in his lettei No. 1414 
of 1924, and dated the 15th Octohm- 1924, in 
pnrsviance of an order of the High Court, 
dated the I5th August 1024, on thema«da?rtws 
application of 8. Changalvaroya Chetty and 

8. ilunisami Chetty. , - 

Mr. M. Patanjali Sastri, for the Referring 

Officer. i- A 

Mr Suryanarayanayya, for the Assessees. 

JUDGMENT. 

Coutts-Trotter, C. J.— This is a case 
in which my learned brother Kumarswami 
Sastri directed the Commissioner of Income 
Tax to state a case for the opinion of the 
High Court, under s. G6 of the Income Tax 

Actf 

'liie learned Judge did something further 
which the section does not provide for ; he 
framed the question which he supposed to 

arise from the facts as set out in the Com- 
misBioner’s report. With great respect to 
the learned Judge, 1 do not think that the 
question he framed was the real question 
raised in the case, and I think that the 
question as he has framed it is so beset 
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with assumptions and begged questions that 
it would be impossible to decide fairly what 
the real point in this case is by any answer 
that could be given to the highly 'involved 
(luestion he formulated. 

The facts here are very sinn>le. The 
assessees are a firm of piece-goods merchants 
in this city and they keep their books and 
reader their accounts to the income-tax 
authorities in what is known generally as 
the mercantile system of accounts. It is 
obviously very rough and ready method ; 
but. it is the one that they have adopted 
and the one that the income-tax authorities 
are prepared to accept (provided they are 
satisfied with the honesty of the items set 
outi £s giving sufficiently, for practical 
purposes, an accurate figure on which they 
can assess income-tax. The method is this; 
you set out on the debit side your opening 
stock and add to that the purchase of stock 
made during the year, you then set out on 
the contra side of the account the sales 
during the year and then you add to that 
the value of the stock on hand at the close 
of the year. Then, of course, you add to the 
debit side the establishment charges and 
the interest, if any, paid to creditors and 
so forth during the year. I should add 
that the accepted rule is that the assessee 
in crediting the closing stock figure is to 
take either the cost price or the market 
value whichever be the less a — provision 
obviously intended to be in favour of the 
trader and which enables him more evenly 
to distribute his loss. 

Now for the year April 1921-22 an account 
was rendered on that footing and it show'ed 
a trading loss during the year of one lakh 
and accordingly these peoy^le were not as- 
sessed to income-tax at all. The loss arose 
in this way. They started their year with 
12,570 pieces which were valued at what 
no doubt was taken to be the cost price, 
viz.^ Ks. 13-8 a piece, and at the end of 
the year there was left on their hands a 
balance of 7,573 pieces, and, in accord- 
ance with the then market rate, those pieces 
were valued down to Rs. 6 a piece. The 
result was a trading loss of just over a lakh 
and I ought to remark, because it has a 
bearing on what I am going to say later, 
that if those goods had been put down at 
Rs. 13 8 a piece, their cost price, there still 
would have been a trading loss of some 
Rs. 45,000, so that the assessees really stood 
to gain nothing if the figure of Rs 6 was 
au under-valuation. Now comes the next 
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3’ear. In that year they start off their debit 
side to stock on the 13th of April 1922, 
7,573 pieces at Rs. 13-8 a piece by which 
means they work out a loss of Rs. 15,000 
and odd. The contention of the income-tax 
authorities is that the stock on the opening 
of the account must be put at the same 
value as it was put as stock left on hand 
on the other side of the previous year’s 
account. That seems so obvious that one 
must scrutirii^'e carefully what is said 
against it. 

I'he question framed by the learned 
Judge ends up with the statement “whether 
he should be deemed to have made a large 
profit, while, as a matter of fact, he has 
incurred a large loss”. That begs so many 
(piestions that I really hardly know how 
to deal with it. The question is not w'hether 
a man has made a loss from the beginning 
to the end of his dealings Avith certain 
goods but whether he has made a loss or a 
profit during the current year’s trading, 
having regard to how he started and how he 
ended up. Of course, if you had to take it, 
that he could go on year in and year out writ- 
ing off all this loss against the cost price, no 
matter how old the pieces left on hand, 
you might reach almost any result. What 
he does is this. He writes down at the end 
of the year his goods at the value at which 
they stand in the market, as he had to 
adopt the system of account in vogue. That 
gives him in certain cases a benefit; there 
is also always a provision which is intend- 
ed for his benefit, tliat his losses in other 
branches can be set off. The principle, if 
it can be called a principle, contended for 
by the assessee Avould enable him, having 
cut his loss in one year to go on claiming 
to deduct the same loss year in and year out 
and I cannot illustrate the absurdity of that 
better than by the hypothetical case that 
I put in the course of the argument. Sup- 
posing in the year 1921-22, the assessee had 
underAvritten his loss Avith a firm of under- 
Avriters — I believe thereareunder-writers who 
Aviil guarantee trad inglosses — and at the end 
of the year he goes to his under- writers and 
says; — *T bought at Rs 13 8 a piece at the be- 
ginning of the year. It is now Avorth Rs. 6; 
Rs. 7-8 is my loss; please pay me Rs. 7-8.” 

I do not knoAv what defence the under- 
writers AA^ould have to that claim. Suppose 
that he goes again next year to the under- 
writers with the same purpose of liaving 
his trading loss underAA*ritten, Avhat are 
the under-Avriters going to say if he says 
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that the value of the same stock is 
Rs. 13-8 a piece ? The under-writers would 
lay; “We paid you yesterday a partial 
loss on the footing that these goods had 
deteriorated to Rs. 6 a piece; now you 
again value them at Rs. 13-8." Of course, 
the first observation is that no under- 
writer would accept such a valuation. If 
through accident or misapprehension as to 
the identity of the goods he got a second 
policy, and sued upon it the defence of the 
under-writers would be “gross over-valua- 
tion" and to that defence it seems to me that 
the assured has no answer. He would be 
getting more than an indemnity. I cannot 
see that the principle is in the least differ- 
ent because you are dealing between the 
trader and the Government instead of be- 
tween the traders and his under-writers. 
The question is, what in the proper mer- 
cantile sense is his loss or profit in the 
year? Appeals ad miscribordiam are 
beside the point. The question is not so 
much of law but of business common 
sense. But there is a principle involved 
which determines the legal position, and 
I think the answer is clear that, as the 
value of the stock on the 13th of April 1922 
was in fact and in truth Rs. G a piece, 
the assessee is not entitled to reduce 
■what are truthfully called his profits by 
putting the fictitious value of Rs. 13-8 a 
piece on the stock-in-trade merely because 
that was the sum he happened to pay for 
it before the year of assessment. In my 
opinion to allow this to bo done would be 
to let the assessee ascertain not his 
profit or loss, but to debit himself with 
the same loss on the same goods in toto 
for perhaps a course of years. That can- 
not be permitted. If these goods had been 
valued at Rs. 6 and the market had gone 
down to say Rs. 4 he would, of course, be 
entitled in this trading year to treat the 
difference between Rs. G and Rs. 4 i.e. Rs. 2 
as another loss justly debited to this year. 
But in the event of the price going up 
above the market rate at the beginning 
of the year which we must take as an 
accurate valuation, the difference is his 
profit. 

In our opinion the answer that we should 
return to the question is that the assessee, 
having elected in the previous year to 
value his stock at the market price of 
Rs, 6 a piece for the purpose of showing 
his trade loss during that year, is not 
entitled in the succeeding account to 
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revert to the purchase price figure as re- 
presenting the value of the goods, but is 
bound by the market price wliicli he has 
fixed and been assessed on in the pre- 
vious year unless lie can show that he 
made a mistake as to the market value. 
Perhaps the simi)lest way of putting it is 
to say that the trader made a profit in 
this year, but it was not a profit sufficient 
to compensate him for his loss in other 
years. 

I’lach party will bear his own costs in 
this Court. Costs in the lower Court will 
be paid by the assessee to the Government 
as directed by tlie learned Judge. Vakil’s 
fee Rs. 50 (Rupees fifty). 

Krishnan, J.— I agree with what has 
fallen from my Lord the learned Chief 
Justice in this case except that I -would add 
that the learned Judge who made the refer- 
ence was not wrong in stating what in his 
opinion was the question of law that 
should be considered in this case, for a 
reference can be directed on a point of 
law. It is difficult, however, to understand 
what exactly the learned Judge tliought 
should be decided in this case. The ques- 
tion stated by him is put in sucli a form 
that, taking the hypothesis involved in 
it, it is impossible to give any answer 
except in the negative. That is not a fair 
way of framing a question. It should be 
so framed as to leave to the Court which 
afterwards hears the reference to decide 
the matter on the facts stated by the Com- 
missioner of Income Tax who makes the 
reference. 

The particular case before us is a very 
simple one. The assessee had a large 
stock of piece goods 12,570 pieces at the 
beginning of 1921, which he says he bought 
at Rs. 13-8 per piece. At the end of the 
year the value of these goods fell in the 
market to Rs. G per piece according to his 
own statement. In submitting his statement 
to income-tax authorities for the year 
April 1921 to March 1922 (Ex. A), he has 
taken into account the falling price in the 
market for the whole stock in calculating 
his loss for the year though he had not 
sold the stock. He has treated the remain- 
ing stock in his hand at the end of the 
year 7,573 pieces as being worth onlyRs. 6 
a piece and on that footing he has estimat- 
ed his loss. In the next year instead of 
taking that stock as being worth Rs. 6 at 
which he valued it the day previous to the 
beginning of the year he valued it at Rs. 13-6 
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; and on that footing lio hn.'^ esli- 
] ated his loss. He contends V)efore us 
1 at, in fact, he made no proKt over the 
1 ansaction taken as a whole, that is out of 
t le 12,570 iiieces he purchased if the total 
s lling value wliich he realized is taken 

i to consideration he has reallv lost 

% 

1 oney. That may be so. The question is 
hether we ought to take that into consider- 
i ion and hold that lliough he had in 
1 5 statement of account for the previous 
A -ar elected to treat his loss on the whole 
C' the 12,0110 and odd jjieces by the fall in 
t -emarket price as a loss that occurred that 
A ar he should be allowed again tosavthe 
) xt year that the real loss occurred on the 
1 dance stock when that stock Avas sold 
b at vear. 1 flo not think he can be allow- 
( I to do so. The learned Vakil argues 
1 at if the loss which his clients had in- 
( irred on the sale of the goods be split 
I ) and only the loss incurred on the stock 
A.iiichhe sold in the year 1!)21 had been 
t ken for the puri.)Oses of the statement 
i r that year, he would still have made a 
1 -;s for that year and the incc»rne-tax 
^’ltho^ities would not have l)een able to 
l ‘vv anv tax on him. Thatmavbe so hut 
A' -j cannot take it into consideration at 
ad. Having elected to treat his loss as 
L Lving occurred in the year 1921-22, he 
c mnot be allowed to treat it again as a 
loss in the next year also. It will not do 
to allow him to re-open the previous return 
and newly distribute the loss between the 
two years. It may be an advantage to 
do so in this case but it would more often 
b^ a disadvantage to the assessee to do so. 
Having been allowed to treat his loss as 
one on the stock in hand the previous 
y ar, he cannot be allowed again to treat 
i as a loss on the sales in respect of the 
s me stock the next year. That is the 
orily point that really arises in this case. 
I entirely agree with the learned Chief 
Justice in the answer that he has propos- 
ed to give to the income-tax authorities 
that we consider that they were right in 
treating the second year’s statement as 
erroneous in putting Rs. 13-8 as the initial 
value of the stock he had on hand and that 
he was only entitled to put Rs. 6 as the 
value of that stock. This is not a case 
r*'-aUy of the assessee having made no profit 
for the second year, for that entirely de- 
pends upon how the calculation is made. 
li he starts the second year with stock 
V’orth Rs. G the value he has put on it at 


[91 I. C. 1925] 

the end of the previous years and if h 
sells it at Rs. S-8 as he seems to have don® 
there is manifestly a profit 

V. x. v. Reference answered. 

N. H. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First (’ivii. Apprai- No. fi3 op 1921. 

September 3, 1925. 

Present: — Mr. Wazir Hasan, A. J. C. 

SHKO RATAN SINCIH— Depkxdant 

— Appellant 

Thakur RAJFNDRA SINGH and 

OTHERS — Plaintiffs— Respondents. 

Patent, infrinaeinent of — Damages, awaj'd of — 
I njunctinn to hand orev inf ri nf/infi articles --Oi'der, 
irhether jii.^tifi»'d 

WIkt** in a suit relalin^ to tlia ijifrin^jeinent of a 
pate it. the (’ourt awni'tls dainajjos fur loss oaused to 
ploinlirY, an order oallinj; ujain tlu* defendant to hand 
over the infrinffin*; articles to the pJaintifT is un- 
justilied. 'the i)roper order would he to order the 
defendant to destroy those articles, [p. 112, col. 1.] 

Appeal against tlie judgment and decree 
of the First Additional District Judge, 
Bara Banki, dated the 15th October 1924. 

Messrs. G. iV. Misra and AH Zaheer^ for 
the Appellant, 

Messrs. L. S. Misra and Bisheshar Nathy for 
the Respondents. 

JUDGMENT.— This is the defendant’s 
appeal. The cause of action for the suit, 
out of which this appeal arises, was founded 
on an alleged infringement of a patent 
granted by the Government of India to one 
George Perfect of Bara Banki for an inven- 
tion in the working of a certain type of 
a sugar-cane machine then in existence. The 
patent is described as No. 1143 of the 28th 
August 1913. The letters patent granting 
the monopoly of the invention to George 
Perfect is exhibited in its original in this 
case and is marked as Ex. 8. The title to 
the benefit of the letters patent has devolv- 
ed upon the plaintiffs by assignment from 
George Perfect under a deed dated the IGlli 
September 1922 (Ex. 11). It was alleged 
that in the months of October and Novem- 
ber 1922, the defendant-appellant, Sheoratan 
Singh, who also carries on the business 
of manufacturing and hiring out sugar-cane 
crushing machines, infringed the plaintiffs* 
patent in the manufacturing and hiring out 
of such machines. The material defence to 
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this suit, ■with which lam now concerned in 
appeal, was the denial of the infringement. 
The Trial Court found in favour of the 
plaintiffs and against tlie defendant anil in 
result granted the following reliefs to the 
plaintiffs : — 

(1) Damages to the extent of Rs. 500. 

(2) A perpetual injunction prohibiting 
the defendant from infringing the plaintifls 
patent by manufacturing three roller 
as described in specification No. 1143 of 
the 28th August 1913 read with the amend- 
ment made on the 17th April 1910. 

(3) A further mandatory injunction that 
the defendant should hand over to the 
plaintiffs all machines in his possession or 
which have been let out by him which in- 
fringe the plaintiffs’ patent. 

(4) Costs of the suit. 

The specification of the invention as 
described in the letters patent and as sub- 
sequently amended is in the followin“ 
words; — 

“ In a three roller sugar-cane mill of 
type in which the pinions are above the 
beam of the frame and in which 
driving roller has a flange, which _ 
tends over the other two rollers, a bruising 
roller touching the driving roller and 
nearly touching the companion roller so 
that no cane guide plate between these 
rollers B and C is used or required sub- 
stantially as described.” 

Within the letters patent is included a 
plan explaining the specification. On a 
careful consideration of the language used 
in the letters patent and also of the decision 
of the Controller of Patents dated the 21st 
April 1914, (Ex. D-1) the construction which 
I place on the specification of the invention 
as given in the letters patent is that the 
essence of the invention in favour of which 
the patent was granted lay in the relative 
position of the two rollers described in the 
plan C and B and stated in the specifica- 
tion as “ bruising roller nearly touch- 

ing the “companion roller.” The closest 
proximity of the two rollers without actual- 
ly touching each other had the advantage 
of dispensing with what was called the 
cane gide plate. The intended result of 
attaching the cane guide plate was to pre- 
vent the cane from slipping out of the line 
of pressure created by simultaneous revolu- 
tions of both the rollers. That result was 
obtained but not in full measure. The 
bringing of the two rollers so near each 
other as is shown in the plan referred to 
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above was a new invention of attaining 1 
obi result. The Trial Court, has found th 
the machines mauufactiired ])y the defen 
ant have tlie two rolleis in close conm 
tiou as well as the cane guide plate and th 
the latter is a mere useless appendage i 
tended to serve as a screen to the infring 
ment. 

The arguments in support of the appc 
proceeded on three separate lines : 

^1) That the ]>articulars of the infring 
ment were not stated in the plaint. 

(2)That there was no infringement. 

(31 That the relief No. 2 granted by tl 
lower Court was vague and indefinite an 
that the relief No. 3 was unjustified. 


ti 


■)li 

\ i 


As to the first line of attack, 1 am of o 
iouthat the plaintills have stated enoug 
their plaint to disclose a cause of actit l 
for the claim. It was not necessary i ' 
them to give more particulars of the brea<- 
of the patent than what they have given in 
their plaint. The particulars of time, pla< ' 
and the manner in which the infringemei 1. 
liad been made by the defendant wei-‘ 
stated in the plaint. The first witness i i 
the case was one of the plaintiffs, lie mad ■ 
it perfectly clear in his statement as lo 
what constituted the infringement. Tl 
defendant fully understood all along tl ■ 
trial as to what llie plaintitTs’ cause • 
action was and there is no trace on tl 
record of this case that he was at any stage 
of the litigation taken by surprise in tl 
matter of the jilaintilTs’ case. This argi - 
meat, therefore, fails. 

Ill support of the second line of argumen , 
it was contended that the expression “nea^ - 
ly touching" in the specification was n> . 
definite unless it was coupled with a d* - 
scription of the proximity of the two rollers 
by a mathematical fraction, that is ith of a i 
inch. It was then argued that if the invei' 
tion protected by the letters patent lay in 
the distance between the two rollers bein 
’th of an inch only and neither more nt r 
less it was not proved that the defendant’s 
machines made any encroachment ontli;)' 
invention. The fraction Jtli of an inch hr i 
been borrowed from the Controller 
Patent’s decision to which reference hr s 
already been made (Ex. D-1). But the Ooi - 
troller used the fraction by way of an explr- 
nation of the invention and admittedly it 
was not made a part of the specification 
as given in the letters patent. I do nrt 
agree with the learned Advocate for tb3 
appellant that the essence of the invention 
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lay in the distance of one roller from the 
other being J^th of an inch only. Further the 
lower Court finds that the mill represents 
the type of mills which the defendant has 
been manufacturing and the distance be- 
tween the two rollers in that mill is onlv ith 
of an inch. I am not prepared to take a 
different view from whait the learned Judge 
in the Trial Court has taken in this matter. 
The argument, therefore, must be rejected. 
Under this head it was further urged that 
the defendant’s mills have still attached 
to them the sugar-cane plate. To my mind 
this makes no difference. On the evidence 
it is perfectly clear that the retention of 
the sugar-cane plate on the defendant’s mills 
is a mere device to hide the infringement, 
the plate serving no purpose whatsoever. 

As to the third line of argument, I am 
of opinion that the perpetual injunction 
granted by the lower Court is in proper 
terms and is not open to any objection. In 
the circumstances of the case, however, 
the mandatory injunction calling upon the 
defendant to hand over to the plaintiffs 
all machines in his possession or which 
have been let out by him and which infringe 
the plaintiffs' patent is unjustifiable. The 
plaintiffs have been granted a decree for 
damages for the loss they have suffered by 
the infi'ingement. I find no ground for 
ordering the delivery of the defendant's 
machines to the plaintiffs. These machines 
must have caused money to the defendant 
and there is no reason why the defendant 
should be made to suffer further loss which 
would, of course, ensue if he were to deliver 
these machines. This relief should, therefore, 
not be granted and in lieu thereof I order 
that defendant shall destroy all machines 
in his possession or which have been let out 
by him and which infringe the plaintiffs’ 
patent. This small alteration in the decree 
of the lower Court should not obviously 
affect the plaintiffs’ right to obtain their 
costs of the appeal. Therefore, except in so 
far as above indicated, the appeal fails and 
is dismissed with costs. 

N, H. Appeal dismissed. 


CALCUTTA HIGH COURT, 

Ordinary Ortgt.val Civil Jurisdiction. 

March 19, 1925. 

/b-esenL-— Mr. Justice C. C. Chose. 

In the matter of Ax ATTORNEY. 

Letters Patent tCal.). cl. Pf - Solicitor — Profensional 
misconduct--Detachin!/ client from other Solicitor— 
D isc i pi i n a ry j u risd iction. 

A Solioitor ouj^ht not to detaoli a client fi'oin another 
Solicitor during the period of his retainer, fp. 143 
col. 2.] 

In re A Solicitor, (19J5) 1 Ir. K. 152 at p. 163, relied 
on. 

It is not every reprehensible conduct on the 
j'art of a Solicitor that amounts to that professional 
misconduct, which entails the serious result of being 
struck ofl’ the roll of Solicitors, sn8j)eiulnd, or otljenvise 
dealt with by the High Court, and in respect of applica- 
tions under s. 10 of the Letters Patent the Court cannot 
be too careful in scrutinizing the materials upon which 
Uie jurisdiction of the Court is invoked. At all times 
it is a serious matter and the machinery of the Court 
ought not to be set in motion, except upon the clearest 
evidence of professional misconduct, [ibid.] 

Mr. L. P. E. Pugh (with him Mr. R. C. 
Ghose), for the Petitioner. 

Mr. S. C. Rose, for the Respondent. 

JUDGMENT. — In this case the appli- 
cant, who is a Solicitor of this Court, 
applies under s. 10 of the J^etters Patent for 
an order that the respondent who is also 
an attorney of this Court, may be called 
upon to answer the matters set forth in the 
application. 

The short facts are as follows: — It appears 
that the applicant attorney has been acting 
for a Muhammadan lady, Shahebzadi Mah- 
mudi Begum, in the matter of negotiating 
for and completing mortgages of properties 
belonging to a certain wakf estate, of which 
Shahebzadi Mahmudi Begum is the miitwali., 
and in carrying out preliminary investiga- 
tions and other incidental matters connect- 
ed therewith, including the obtaining of 
necessary orders from Court sanctioning 
the raising of moneys upon such mortgages. 

It appears that in August, 1923, the mut- 
ivalli instructed the applicant attorney to 
negotiate for and complete a mortgage of 
the wakf estate for a sum of Rs. 1,70,000. 

It is alleged that the said mutwalli instruct- 
ed the applicant attorney to advance such 
moneys as may be necessary or incidental 
in connection with the negotiations for 
and completion of such mortgage and that 
she agreed that the proceeds of the mort- 
gage to be effected were to be held as 
security for the in-pocket and out of pocket 
costs in connection with the said mortgage. 

It is also alleged that the applicant attomeyi 
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acting for the said miitwaUi, obtained an 
order from the Court on the oOth August 

1923, for leave to raise a loan of Rs. 1,70,000. 
The order of the Court had to be modified 
to a certain extent and subsequently on an 
application made to this Court on the 1 ith 
of March 1924, a modified order in manner 
indicated in this petition ■\vaa obtained. 
It is said that while the negotiations for 
a mortgage were pending, the applicant 
attorney came to discover that the said 
mutwalli had gone over to the respondent 
attorney and had through the latter obtain- 
ed an order from Court on the Sth August, 

1924, which order, it is alleged, was in 
substance a variation of the order obtained 
through the applicant attorney on the llth 
March 1934. The applicant attorney's 
costs had not been paid by the mittwalliy 
although efforts were made to obtain pay- 
ment and the applicant attorney now alleges 
that the respondent attorney ought to have 
referred to him before taking up anj^ 
retainer on behalf of the mutwalli and that 
his default in doing so calls for the interfer- 
ence of this Court under s. 10 of the Letters 
Patent. 

The respondent attorney has filed an 
affidavit, in which he states that the war- 
rant in favour of the applicant attorney 
was executed for a particular purpose, name- 
ly, to enable the applicant attorney to act 
in the matter of an application of the said 
mutwalli for sanction to raise a loan and 
that the applicant attorney’s retainer came 
to an end when the proceedings in that 
application terminated. He further states 
that in the circumstances set out in his 
affidavit, he was entitled to accept a retainer 
from the mutwallij for the purpose of 
making an application on her behalf to this 
Court for sanction to raise a fresh loan on 
first mortgage of the wakf property. He 
denies that the order obtained through him 
was in substance a variation of the order 
made on the 14th March 1924, and he states 
that the application made through him 
resulted in an order giving permission to 
raise a fresh loan on the first mortgage of 
the wakf properties. In these circumstances 
the respondent attorney denies that he has 
been guilty of any improper conduct and 
submits that the grievance of the appli- 
cant attorney has no foundation whatsoever. 

Mr. Pugh, who appeared on behalf of the 
applicant attorney, has argued that there 
has been an attempt on the part of the 
respondent attorney to detach a client from 


the applicant attorney during the period of 
his retainerand that the respondent attorney 
in dealing with the viutwalli, wh-* had 
already retained the applicant attorney, has 
not acted with that caution which ;is be- 
tween members of the Solicitor's branch of 
the profession would be considered proper. 

As an abstract proposition it cannot be 
ciuestioned that a Solicitor ought not to 
detach a client from another Solicitor dur- 
ing the period of his retainer ; it is only 
necessary for me to state my resjiectful 
concurrence with the view expressed by the 
Lord Chancellor of Ireland in the case of 
In re .4 Solicitor (1). But in this case I 
have got to determine whether on the facts 
set out before me there has been such 
professional misconduct as to attract to 
itself the disciplinary jurisdiction of this 
Court under s. 10 of the Letters Patent. It 
is to be remembered that it is not every 
reprehensible conduct (I desire to guard 
myself from being understood to say that 
there h^s been any reprehensible conduct 
on the part of the respondent attorne>-) that 
necessarily amounts to that professional 
misconduct which entails the serious result 
of being struck off tlie roll of Solicitors, 
suspended, or otherwise dealt with by the 
Court, and I desire to state that in respect 
of applications under s. 10 of the Letters 
Patent the Court cannot be too careful in 
scrutinizing the materials upon which the 
jurisdiction of the Court is invoked. At 
all times it is a serious matter and the 
machinery of the Court ought not to be 
set in motion, except upon the clearest 
evidence of professional misconduct. I 
desire to say that having scrutinized the 
materials before me, I find that there is a 
singular and striking lack of all materials 
which would justify a reasonable man in 
making an application of this nature. While 
one may sympathize with the applicant 
attorney in his annoyance or irritation, it is 
a very different proposition fo say that the 
respondent attorney has been guilty of 
misconduct. In the circumstances of this 
case I find no trace of misconduct on the 
part of the respondent attorney and I must, 
therefore, dismiss the present application 
with costs. 

N. H. Application dismissed. 

(1) (1915) 1 Ir. R. 152 at p. 163. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 1027 of 1023. 

April 22, 1925. 

Present : — ^Ir. Justice Rnmesani. 

KALLUlvUTTY PARAMBA rii 
PER ACH AN — Insolvent- Dfjitor — 

Petitioner 

versus 

PUTHEN PEETIKAKKAL KUTTlALl— 

Creditor — Respondent. 

[*i‘ovi)iciut In.^oliencij Act of l!f20}, s.-<. 4, 27 -- 
Debtor's petition for odjudicotion U7ider old Art — Netr 
Act in force, on date, of disposal of petition — Procedure 
applicable -Time for applpin<j for discharge — Failure, 
to apply within time. — Sotice to creditors on annul- 
vient. 

In the case of a debtor tiliiicc a petition fer beinsj 
adjudicated an insolvent under the Provincial Insol- 
vency Act All of 1007), and the petition comin" on for 
disposal after the new Act (V of 15)20) comin.;^ into 
force, the i>rocedurc applicable is that under tlie new 
Act and not the old one. It is, therefore, competent 
to the Court on making an order of adjudication to 
fix a period witliin which the insolvent should apply 
for a discharge. Where he does not so apply within 
the prescribed time, it is competent to the Court to 
annul tho order of adjudication. []). M l, col. 2; i>. 115, 
col. 1.] 

It is not open to tlie insolvent to contend that an 
order of annulment of adjudication is invalid merely 
because of want of notice to the creditors, [p. 115, 
col. 1] 

Petition, under s. 75 of the Provincial 
Insolvency Act V of 1920, praying the High 
Court to revise an order of the District 
Court, South Malabar, dated the 25th 
October 1923, in C. M. A. No. G2 of 1923, 
preferred against that of the Court of 
the Principal District Munsif, Calicut, 
dated the 31th July 1923, in Insolvency 
Petition No. 1 of 1920 (Miscellaneous Peti- 
tion No. 582 of 1923). 

Mr, N. A. Krishna Iyer, for the Peti- 
tioner. 

Mr. T. S. Visvanatha Iyer, for the Re- 
spondent. 

JUDGMENT. — In this case the insol- 
vency petition was put in on the 8th of 
January 1920 and the petitioner was ad- 
judicated an insolvent on the 4th of June 
1920. Meanwhile, Act V of 1920 had come 
into force on the 25th of February 1920. 
At the time of adjudication, the Court 
fixed one year as the period within which 
he should apply for discharge. This order 
was based obviously under s. 27 of Act V 
of 1920 as the old Act III of 1907 contained 
no such provision. He not having applied 
within one year, the District Munsif of 
Calicut annulled the order of adjudication 
and the District Judge of South Malabar 
affirmed the order of appeal. The present 


revision petition before me is against the 
order of the District Judge. 

It has been contended before me that, 
as tiie i)etitioii was tiled under the old Act, 
tlie petili' iier obtained a vested right to 
an uriconditional order of discharge and 
the District Munsif's Court had no juris- 
diction to iin]‘)ose a condition that discharge 
mu.st be applied for within one j’ear under 
s. 27 of the new Act. It is true that in 
Chhatrapat Singh Dugar v. Kharag Singh 
Lachrniram (1). the Privy Council held that* 
where an application under the Insolvency 
Act complies with all the conditions speci- 
fier! by the Act the petitioner is entitled to 
an order of adjudication and the dismissal 
of his petition amounted to an abuse of 
the process of Court. But 1 do not see how 
thi.s decision helps the petitioner. For 
some reason or other the petition did not 
come on for final disposal before the 25th 
of Fehruary and by the time it did so come 
on tlic new Act had come into force. 
What order should be passed on the insol- 
vency petition seems to me to be a matter 
of procedure and it cannot be said that 
hy the mere filing of a petition under the 
old Act the petitioner aciiuired a vested 
right to a particular kind of order which 
cannot be affected bv the new Act. The 
order actually passed was a perfectly proper 
order under the new Act. It may be that, 
if a condition was improperly annexed it 
may be ignored as a nullity [vide, Ram 
Chandra Neogi v. Shama Charan Bose (2)] 
but I do not see any way to hold in this 
case that the condition was improperly 
annexed or was passed without jurisdiction. 

I do not see how the remarks of Macleod, 
C..J. in Laxmi Bank Limited v. Ramchandra 
NarayaTi{Z} lielp the petitioner. All that 
was said in that case was there was no 
material difference between Act III of 1907 
and the Act of 1920 in the matter of what 
was required to be proved before it is 
decided that the petitioner had a right to 
present his petition. Nor does the decision 
in Aiyapurajii v. Veeva Venkatakrishnayya 
(4) help the petitioner. It is not decided 

(1) .39 lud. Cas. 7SS; U C. 535; 21 M. L. T. 3G; 15 A. 

L. J. 87; (1917) M. W. N. 100; 32 M. L. J. 1; 19 Bom. 

L. R. 174; 25 C. L. J. 215; 21 0. W. N. 497; 10 Bur. L. 

T. 25; 44 I. A. 11 (P. C.). 

(2) 21 Ind. Cas. 950; 19 0. L. J. 83; 18 C. W.N. 
1052. 

(3) 67 lad. Cis. 233; 46 B. 757 at p. 760; 24 Bom. L. 

R. 292; (V^22) A. I. R. (B.) 80. 

(4 72 IqI 013.43S; 41 il. L. J. 311; (1923) M. W. N 
195;T8 h. W. 35; (1923) A. I. R. (M.) 462. 


[9i I. 0. 1925] JAPAN TRADING CO. LD. V. SECRETARY OP STATE FOR INDIA. 145 


in that case that, 'U’hen a petition ■was 
filed under the old Act and when the new 
Act had come into force by the time the 
petition comes on for disposal, the old Act 
is applicable and not the new Act. What 
was held there was that a creditor's right 
to apply for adjudicating his debtor an 
insolvent based on an alleged fraudulent 
transfer by the debtor had become barred 
under the old Act and, therefore, that the 
new Act could not revive the barred right 
and the District Court had no power under 
3. 78 of Act V of 1920 to excuse the delay 
so as to revive the barred right. This pro- 
ceeds on a well-known and perfectly intel- 
ligible principle that a new Act cannot 
revive a right barred under an old Act. 
This decision does not, therefore, help the 
petitioner [see also Pulpati llaniimaya 
V. Ravuri Ramaijya (5)]. My conclusion is 
in accordance with the decision in Ranyiah 
Chettiar v. A nnasivamy Alivar A yyangar (Oj, 
where it is observed that any orders passed 
under the old Act or rights obtained there- 
under will be unaffected bv the new Act. 
In the present case we have neither. 

A second point raised by the petitioner 
is that the adjudication should not be 
annulled without notice to all the creditors 
and he relied on a decision in In Ulc matter 
of Rajnarayan Pal (7). In that case the 
petition for annulment was filed on the 
ground that the insolvent had come to a 
settlement with all his creditors and ob- 
jection was properly taken for the Oflicinl 
Assignee that notice should be given to all 
the creditors having regard to ilie nature 
of tire ground but I do not see how that 
decision applies here. Kven if it, does, it is 
for the creditors to complain. They have 
not chosen to appear and oppose the an- 
nulment in all the tliree Courts. 1 take it 
they are apparetitly satisfied with the 
annulment. Anyhow I do not see how this 
objection can be taken hy the petitioner. 
I may add that a preliminary objection 
was taken that the revision petition does 
not lie as an appeal lies under s. 75 (1) 
proviso. As I have come to a conclusion 
against the petitioner on the merits, it maj^ 
not be necessary to deal with this objection, 
but 1 think the objection is well-founded. 
The words “of any nature whatsoever" 
in s. 4 of the new Act show that all ques- 

(5) 61 Ind. Cas. 270; 41 M. L. J. 126; (1921) lU. W. 
N. 381. 

(6) 79 Ind. Ca3 408; 18 L. W. 836; (1923) M. W. N,. 
e46;(1924) A.T. R. iM.) 308. 

(7) 13 B. h, R. App. 25. 
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tions which arise in the course of insol- 
vency may be dealt with by the ('ourt for 
the purpose of doing complete justice and 
in such a case a second appeal lies to the 
High Court on a question of law. It, 
therefore, seems to me that the revision 
petition is not competent. 

The result is the petition is dismissed 
with costs. 

V. N. V. 

N. H. Petition dismissed. 
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Mr. Kimatrai Bhojy'oj^tov the Plaintiffs. 

Captain C. C. Lewis, for the Defend- 
ants 

JUDGMENT. — The plaintiffs consign- 
ed 291 bales of cotton from Montgomery on 
the Nortli Western Railway to Karachi on 
the terms contained in the Railway Risk 
Note Form B. They received delivery of 
one hundred bales and were informed that 
the remaining 191 bales were smashed and 
lost in a Railway accident, and that the 
Railway Administration were, therefore, not 
liable to make good the loss. They have .. 
instituted this suit for recovery of 
Rs. C5, 560-3 0 as the value of the 191 bales 
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not delivered. The Risk Note Las been 
duly approved by the Governor General in 

Council under ILe provisions of s. 72, cl. (2) 
yh) of iLe Indian Railways Act IX of 1890. it 
provides for carriage of goods at leduced 
rates in consideialic>n of ibe consignor 
agreeing to Lold inter alia the Railway 
Administration free fiom lespcnsibility for 
any loss, or damage or deterioi at ion to such 
goods from any cause whatever, whether 
such loss, damage, etc., be caused before, 
during or after transit, subject however, to 
the. exception that the Railway Adminis- 
tration shall continue to be liable foi* only 
the loss of a complete consignment due to 
any one of the following causes : — 

(a) w’ilful neglect of the Railway Ad- 
ministration; 

{b) wilful neglect of their servants; 

(c) ^ theft by their servants. 

This exception is again subject to a pro- 
viso that “wilful neglect” shall not include 
(a) Joss by fire, (b) robbery from a running 
train, and (c) any other unforeseen event or 
accident. 

There is no dispute as to the cause of the 
Railway accident refeired to in the defence. 
On Febiuary 23, 1924 when the ‘TOO Down” 
goods train carrying the bales in suit was 
passing over a bridge between Mahesar and 
Pano Akil Railway Stations the boiler of 
the locomotive engine attached to the train 
was blown off the frame work and the frame 
work of the engine and several w’agons were 
thrown off the rails into the nullah down 
below the bridge and telescoped. There 
was serious loss of life and property. The 
engine driver and firemen were buint to 
death and a number of coolies woiking on 
the bridge w'ere either killed or seiiously 
injured. The inquiries instituted by the 
Railway Authorities disclosed that the 
locomotive was in a dangerous condition 
and unsafe for work when it was sent out 
for work from its shed at Rohri and that 
one Woodward the European boiler-maker 
whose duly it was to make a quarteily in- 
spection ol the boilers of all the locomotives 
stationed in that shed, and particularly to 
examin the stays of boilers of all locomo- 
tives which were liable to corrosion owing 
to the action of steam, and water, to make 
periodical reports of the condition of the 
boilers and to stop locomotives from work 
found by him to be unsafe, had neglected to 
do his duty for over twenty-two months, 
that the cause of the accident was the giv- 
ing way of the oonoded orowa stays which 
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held the crown plate of the boiler in posi- 
tion, thereby causing an explosion, ana the 
bursting ol the boiler, lie was put on his 
tiicil unu ccnvicled by the bessioiis Court, 
Sukkur, under ss. 3U-i-A, 337, 338, Indian 
Puial Cone, lor criminal neglect of duty 
resuhiitg in less of life and injiuy to per- 
sons, and also under ss. 4ti5.ana 471, inuian 
Penal Lode, for Jabiicaiing documents 
after the accident wii h the object ol saving 
hinj&ell fiom the tonseqi.euces of ijis ciinji- 
nal neglect of duty. On appeal lotbisCouit 
in the exercise of its High Court Jurisdic- 
tion his conviction was upheld. The judg- 
ment of the Bench of this Court was de- 
livered by me. 

With the object of avoiding the same 
evidence being re-called, the plaintiffs have, 
on the one hand, admitted that the 191 
bales were lost as the result of this accident 
and the Railway Adminstralion have, on 
the other hand, admitted that the accioent 
was due to the negligence of Woodward 
“in omitting to examine the boiler of the 
locomotive thoroughly in omit- 

ting to make a quarterly leport and (in omit- 
tingjtostop the hoilerin question from gting 
to work:” (vide the wiiiten admissiors of 
the bolicilor for the Railway dated Apiil 
27th, 1925). By consent my judgment in 
Woodward's case has been put in as 
Ex. 5, and the facts as found in the judg- 
ment have not been challenged. Both 
parlies have relied on it in support of their 
case. 

Two questions have been argued, firstly, 
what is the meaning to be attached to 
“\^TIful neglect," and secondly, do the 
facts as found in Woodward’s case amount 
to such wilful neglect. 

On the one hand it has been contended 
that “wilful neglect" means nothing nioie 
than negligence in law or that want of care 
which a man under similar ciicumstances 
would lake of his own goods as laid down 
ins. 151 of the Indian Contract Act. If is 
urged that the epithet “Wilful" merely in- 
dicates that the person guilty ofsuch neglect 
was a free agent at that time. On the other 
hand it is said that “Wilful" connotes sonie- 
thing more than want of care under similar 
circumstances, it signifies that the peison 
guilty of neglect was not only a free agent 
but that he was conscious of the conse- 
quences of his act or omission or was reck- 
lessly indifferent about such consequen. 
ces. As will presently appear, the Jactg 
qI this case are so patently clear that ther^ 
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can be no doubt that whatever meaning be 
attached to the expression "wilful neglect”, 
Woodward was guilty of such neglect. The 
discussion at the baron this point has, there- 
fore, been purely academic. As the ques- 
tion is constantly coming up, it would be 
as well for me to express my opinion on the 
point. It is well-settled that both under the 
English and the Indian Law of Torts negli- 
gence means the absence of such care orskill 
as it was the duty of tlie defendant to use 
towards the plaintiffs: Vaughaji v. Taif Vale 
Ry. Co. (1), W interbottom v. \Vright\2), Le 
Lievre v. Gould (3), Cavalier v. Pope (4) and 
Malone v. Laskey (5). In the celebrated case 
of Coggs v. Bernard (6) which contains the 
first well-ordered expositions of the English 
Law of Bailments, Lord Holt distinguished 
between different degrees of negligence cor- 
responding to the degrees of care incumbent 
on the different kinds of bailees. In ac- 
tions based on the contraf't, the ascertain- 
ment of liability of depending on the differ- 
ent degrees of negligence has since elicited 
much discussion and a great varietv of 
opinion. The Indian Statutory Law has, 
however, abolished this distinction. So far 
as we are concerned, wdiether an action is 
based in tort or on contract, to use the words 

Vaughan v. Ta// Ry. Co. 
(1), “negligence is the absence of care ac- 
cording to the circumstances”. It is urged, 
and not without reason, that the expression 
wilful neglect” should not be interpreted 
so as to introduce afresh the distinction be- 
tween the different degrees of negligence 
in another form or be made a substitute for 
gross or culpable or any other kind or form 
of negligence. Gross negligence, according 
to the dictum of Lord Cranworth in Wilson 
V Brett (7) approved of by Willies, J., in 
Grill y. General Iron Screw Colliei'y Co. (8) 
IS ordinary negligence with a vituperative 


(1) (1800) 5 H. <& N. 070 at p. 688; 29 L. J. Kx. 247 
R'lfhl) 8W.R.549; 157 E T 

R.‘4()i;'G2 r'r '52 £ 

L 't'. r; Icsi al j,' i?: ^ 

22^T L^R^648^' ' 

^ ''' 

(6) (1790) 2 Ld Kaym. 909; 1 Sm. L. C. (Ilth Ed. 
173 at p 191; 92 E. R. 107. 

TStV^^R^r'Lr^* * ^ K 

(8) (1866) 35 L. J. 0. P. 321 at p. 330; 1 O. P. 600 

l?Jur.(N.t.)T37;14W.R.803. . 


epithet. In Sheppard v. Midland Railway 
(11) Lush, J., had made similar (►bsorvations 
with regard to "wilful negligence” If-^ says: 
“Wilful tiegiience is only negligence — ashas 

been said of ‘grossnegligeiice.’— with a vituj)- 

erative adjective beiore it. It is negligence 
after all, whetl.er you call it ^‘Wilful’ 
‘gross.' Wl inary’, or use any other ad- 
jective”. Reliance lias aLo been placed 
on the following dictum of Bowen, L. J., in 
Young and llarston's Contract (10), while 
dealing with the meaning to be attached to 
“wilful default” on the part of the vendor 
of property in the conditions of sale : — 
“Tile term ‘ wilful default’— though one in 
common use in such contracts— is notaterm 
of art, and to pursue autliorities with a view 
to defining for all time what is its meaning 
in a contract like this appears to me to 
jiress citation far beyond tlie point at 
which it ceases to I)e useful. Default is a 
purely relative term, just like negligence. 
It means nothing more, nothing less, than 
not doing what is reasonable under the 
circumstances— not doing sonietiiing which 
you ought to do, liaving regard to the 
relations which you occupy towards the 
other persons interested in the transaction. 
The other^word which it is sought to define 
is wilful. I hat is a word of familiar use 
in every branch of law. and although in 
some branches of the law, it may have a 
special meaning, it generally, as used in 
Courts of Law, implies nothing blameable, 
but merely that the person of whose action 
or default the expression is used, is a free 
agent, and that what has been done arises 
from the spontaneous action of his will. 

It amounts to nothing more tlian this* 
that he knows what he is doing, and in- 
tends to do what he is doing, and is a free 
agent.” 

The argument that the object of having 
a special contract is to further limit the 
liability of a Railway Company to some 
thing less than tliat of an oi'dinary bailee, 

and that the effect of interpreting " wilful 

neglect ” as^“ want of care under the cir- 
cumstances” simpliciter would be to render 

the Railway Company liable to the same 
extent as an ordinary bailee, has been met 
by the plea that this form in the first place 
limits tne liability of a Railway Company 
to the loss of whole packages, and in the 
second place shifts the onus on the 
^^(^9) (1916) 114 L. T. 515 at p. 517; 85 L. J K. a 

(10) (1886) 31 Oh. D. 168 at p. 174: 54 L, j nh 
1144; 53 h. T. 137; 34 W. R. 84; 30 J. p. *** ^ 
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signor to prove such want of care notwith- 
standing the provisions of s. 70 of the 
Indian Kailways Act to the contrary and 
that these limitations are a sutticient 
consideration for payment of reduced 
fares. jMy attention has also been drawn 
to some of the decided cases where suits 
have been decreed against Uailway Com- 
panies on proof of want of care simpliciter 
without reference to the fac-t whether the 
delinquents whose acts or omissions were 
complained of were conscious of the con- 
sequences of their acts or omissions or 
acted with reckless indilYerence to such 
consequences. With all due respect to the 
learned Judges who hold a contrary view, 
I am of the opinion that “ wilful ” does not 
merely denote that the delinquent was a 
free agent. The very expression “neglect” 
or “ negligence ” indicates that the delin- 
quent was a free agent. “Neglect” has 
been defined by Pattison, J., in King v. 
Burrell (ll.i, “ the omission to do some duty 
which the party is able to do.” Inability to 
perform an act or being prevented from the 
performance of an act by superior force is 
not neglect. The adjective “wilful" as 
indicating that the delinquent was a free 
agent, would render its use superfluous. It 
has, in my opinion, a pertinent significance 
and a special meaning attached to it. In a 
somewhat similar form of special contract 
to carry goods on payment of reduced rates 
at owner’s risk ” used by the Kailway 
Companies in the United Kingdom, there is 
a provision rendering the Railway Com- 
panies liable for “ wilful misconduct. This 
expression has been the subject of judicial 
interpretation. In Lewis v. G. W. Ry. Co. 
(12>, the argument that “ wilful” was used 
simply and solely to indicate that the act 
or omission complained of was not acci- 
dental, did not find favour with the Court, 
and at page 211*, Brett, L. J., observed that 
“those two terms ‘(wilful and conduct)* 
together import a knowledge of wrong on 
the part of the person who is supposed to 
be guilty. of the act or omission,” and the 
learned Lord further pointed out, that such 
knowledge on the part of the person mis- 
conducting may be gathered from the 
nature of the act or omission and that if 
his act or omission is such that every body 
must know that it is likely to endanger or 


(IIT (1840) 12 Ad. & El. 460 at p. 408: 4 P. & D. 20/’ 
9 h. J. Q. B. 337; 4 Jur. 1100; 113 E. R. 836. 

»12) (1878) 3 Q.. B. D. 105; 47‘ L. J. Q. B. 131; 37 h. 
T. 774iAS&’W: R. 253^ 



damage the goods, then he may be p: esumed 
to have known the consequences of his 
act. In (Jrahamy. Belfast and Koi'thern 
Counties Railway Co. (13) Johnson, J., de- 
fined “ wilful misconduct ” in such special 
contracts as “ misconduct to which the will 
is party as contra-distinguislied from acci- 
dent,” and is “far beyond any negligence, 
even gross or culpable negligence” and fur- 
Uier stated that it “involves that a person wil- 
fully misconducts himself who knows and 
appreciates that it is wrong conduct on his 
part., .to do, or to fail, or omit to do (as the case 
may be) a particular thing, and yet inten- 
tionally does, orfailsoromitsto do, it, or per- 
sists in the act, failure oromission regardless 
of consequences.’^ In Fonder v.G. 11'. Ry. Co. 
(14), Lord Alverston observed that he was 
prepared to adopt the definition of Johnson, 
J., with a slight addition, and the addition 
suggested by him is “ or acts with reckless 
carelessness not caring what the result of 
his carelessness may be ” and said that the 
dictum of Brett, L. J., in Lewis v. G. \V. Ry. 
Co. (12) led to the same conclusion. ' The 
addition suggested by Lord Alverston has 
been interpreted by Lush, J., in two sub- 
sequent rulings, Norris y. Great Central 
Railway Co. (15) and Sheppai'd y. Midland 
Railway (9) as meaning “ reckless indiffer- 
ences to what the result may be.” The 
definition of “ wilful misconduct ” given by 
Lord Alverston and as interpreted by Lush, . 
J., may be accepted as the proper indicia of 
rendering an English Company liable. 

The present Risk Note B was amended in 
1907. The rild Risk Note was in more 
drastic terms. It relieved the Railway 
Companies from all responsibility irrespec- 
tive of any neglect, default or misconduct 
on their part or the part of tlieir servants, 
Moheswar Das v. Carter (16), Tippanna v. 
Southern Maraiha Ry Co (17), Balaram 
Harichand v. Southern Mahrata Ry. Co. 
(I8j, East India Ry. Co. v. Bunyad Mi (19), 
Toonya Ram v. East India Ry. Co (20), 
Mulji Dhanji Sett v. Southern Mahi'atta Ry. 

(13) (1001) 2 Ir. R. 13: 6 Ir. L, R. 6. 

(14) (1906) 2 K. B. 532; 74 L. J. K. B. 871; 53 W. R. 
571: 9.1 L. T. 314; 21 T. L. R. G25. 

(15) (1916) 114 L. T. 183; 85 L. J. K. B. 235n: 32 T 
L. R. 120. 

UO) 10 C. 210; 12 C. L. R. 122; 5 Ind. Dac. (n*. s.) 
141. 

(17) 17 B. 417; 9 lad. Dec. (s. s ) 272. 

(18) 19 B. 159; Chitty's S. C. C. R. 422; 10 lad. BfiO. 

('k. s.) 107. 

(19) 18 A. 42; A. tV. N. (1895) 150; 8 Ind. Dec. (n*. s.) 

73’^ » • ' 

(20) 30 C. 357i 7 0, W, N, 370 
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Co. (21) andOanesh Flour Mills Co. v. G. 
I. P. Ry. Co. (22). This old form aiforded 
a much greater protection to the Kaihvay 
Companies than was warranted under the 
circumstances and the object of amending 
it was evidently to render the Railway Com- 
panies liable for certain grave derelictions 
of duty on their part and on the part of 
their servants, and very probably to bring 
this form of contract in conformity with the 
similar form used by the English Com- 
panies. 

Why the expression “wilful neglect” 
was substituted for “ wilful misconduct ” 
may be surmised, and was probably due 
to the fact that unlike the English Com- 
panies the liability of the Indian Companies 
is that of ordinary bailees and not that of 
common carriers, and that “neglect” was 
the more appropriate expression. I can 
see no reason why the same meaning should 
not be assigned to the epithet “wilful” 
when applied to “neglect” and as indicat- 
ing that the neglect was on the part of a 
person who was not only a free agent but 
who was conscious of theconsequences which 
are likely to ensue from his act or omission 
or W'as recklessly indifferent as to such con- 
sequences, and that if he had not been so 
indifferent he would have known what the 
consequences would be. This is not intro- 
ducing afresh the distinction between differ- 
ent degrees of negligence or want of care. 
What is negligence or the requisite absence 
of care in any particular case must depend 
on the circumstances of that case. Every 
such absence of care does not render the 
Railway Company liable. But only when 
the delinquent knew' w'hat the consequences 
■would be, or could, if he had not been 
recklessly indifferent, have known them, 
the Railway Company are liable. The line 
of demarcation may not in certain cases be 
distinct but it is appreciable. 

In Madi'as and Southern Mahai'atta 
Ry.Co. ^ v. Mattai Subha Hno (23), w'here 
a coolie had placed a leaking package 
of acid which had leaked on his shoulder 
and burnt his coat, on a bale of piece goods 
and had thereby damaged its contents, 
Sheshagiri Ayar, J., said that the “act of the 
coolie was ‘wilful’ in the sense that he 
must have known that the corrosive sub- 

(2n U M. L. J. 390. 

(22) 4 lud. Cas 907; 15 P. L. R. 1909; 113 P. R 

1908. 

(23) 55 Ind, Cas 751; 43.M. f)17; (1920) M. W. N. 
198; 11 L. W. 358; 38 il. L. J. 300; 28 U T. 49. 
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Stance would cause injury to the article 
over which it w'as throwm”. Whether under 
the particular circumstances of that case this 
inference as to his knowdedge should have 
been drawn or not, is another matter. 

Onthe facts as found by mein Woodw’ard’s 
case there can be nodoul:)t that Woodward 
knew' W'hat the consequence of his neglect 
of duty would be, or at any rate he acted 
w'ith reckless indifference to such conse- 
quences. The fire box is the heart of an 
engine. If it is not properly attended to, 
it can only result in serious consequences. 
The Hat top of the tire box of this particular 
locomotive w'as of copper and was stayed to 
the crown plate of the boiler by Ui2 stays. 
These stays wlien new were about I} inches 
in thickness. They were lialde to corrosion 
and required watching. Stays commonly 
become corroded and require to be cleaned 
W'ith a chisel to remove the encrustation to 
find out how' deep the corrosion has pro- 
gressed. This work is entrusted to an ex- 
perienced boiler maker who is placed in 
charge of each shed wdiere the locomotives 
return for rest, and for cleaning up after 
w'ork. The inspection of the stays is so 
important that there are specific rules re- 
ciuiring a boiler-maker to examine the stays 
of all running engines once at least in every 
quarter and to report their condition. A 
neglect to inspect the stays of another 
locomotive had to the knowledge of Wood- 
w'ard resulted in its boiler being blowm off. 
A special circular had lieen issued by the 
Railw'ay Authorities in December 1923, only 
a couple of months before the blowing of the 
boiler of the locomotive in question, warn- 
ing the boilderunakersof the serious conse- 
qu'ences of such neglect of duty, and this 
circular w'as duly brought to the notice of 
Woodward, but he appears to have done 
nothing. He was transferred to this shed 
about twenty-two months before the acci- 
dent, and during all this period he had 
neglected his duty. Seven quarterly reports 
of This and all other boilers of the different 
engines housed in this shed were over- 
due. The minimum average thickness of 
the stays for purposes of safely according 
to expert evidence is 7/ir)th of an inch. The 
condition of the boiler after the explosion 
showed that ten stays were completely gone 
and others w'ere very badly corroded, their 
average thickness having been reduced to 
le.ss then 5/16th of an inch. The cause of the 
explosion was the stays giving w^ay. The 
state in which the stays iwere found spoke 
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for themselves. It - is inconceivable 


•T-T7- J •, * t that 

U oodward was not fully conscious of the 
serious consequences which were likely to 
result from his neglect of dutv in not ex- 
amining the stays for a period of over 
twenty-two months. 

The plaintiffs have, therefore, discharged 
the onus placed on them of proving that the 
loss of the goods in question was due to 
the wilful neglect of a servant of the Kail- 
“way Administration. 

The learned Solicitor for the defendant 
hasrehed on the proviso to the exception 

in the Risk Note. He has in his turn con- 
tended that the loss of the goods was due to 
a Railway accident and the Raiway Admi- 
nistration are, therefore, protected from liabi- 
lity. Ihe proviso, however, does not refer 
to what is ordinarily known as a “Railway 
Eccidcnt , but it refers to unforeseen 
event or accident". The use of the expres- 
sion “accident” by itself involves the idea 
of something fortuitous and unexpected 
and more so when it is coupled with and 
preceded by the words “unforeseen event” 
as in the present case. In law “an acci- 
dent 18 generally intended to mean either 
vxsviajor, i. e., an inevitable casualty or 
the act of Providence, or else an unforeseen 
event, misfortune, act or omission which is 
not the result of any negligence or mis- 
conduct of the parly relying on this plea 
Dtory on Equity Jurisprudence, p. 78* Hals- 
bury’s Laws of England, Vol. XIII, para. 1^6. 

A Railway accident which is caused by 
the neglect or misconduct of the servants 
of the Railway Administration does not. 
therefore, fall within the meaning of “an 
unforeseen event or accident”. It is no 
doubt true that the exception purports to 

Pailway Administration from 
liability for loss by fire or by robbery from 
a running train though such loss or robbeiw'^ 
has been caused or made possible by wilful 
neglect of the servants of Railway Adminis- 
tration, and the persons w^ho were responsi- 
ble for the draft of the Risk Note may possi- 
bly have intended to exempt the Railway 
Administration from liability for loss result- 
ing under unusual circumstances such as a 
Kailway accident though caused by wilful 
neglect and to provide for liability only for 
loss which ordinarily results from the neglect 
of servants who actually deal with the goods 
bailed. I am, however, not prepared to read 
into the proviso the words which do not 
appear there or to attach any meaning to 
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the expression “unforeseen event or acci- 
dent” which it does not ordinarily bear. 

If the Railway Administiation udsh to 
protect themselves against Joss arising out 
of such extraordinary or unusual ciicum- 
stances, it is lor them and t heir legal advisers 
to revise the pioviso and give expression to 
their inientions in clear and unamluguous 
terms. I hold that the defendant is liable to 
make good the loss resulting to the plaintiff 
by the non-delivery of the 191 bales in suit. 

With regard to the value of the 191 bales 
not delivered, it has been proved that the 
103 bales were of superior quality known 
as the American cotton grown in the Punjab, 
and that 88 bales more were of the superior 
desi quality grown in the Punjab. The 
plaintiffs have claimed the value of these 
bales at the rate of Rs. 700 per candy, 
for American cotton, and Rs. 560 per 
candy for desi cotton according to the 
market rates prevailing here on the date of 
February 23, 1924, the date on which the 
bales were lost. Mr. Kimatrai has admitted 
that the proper mode of calculating their 
value would be according to the market 
rates prevailing on the date when the goods 
should in the ordinary course have arrived 
here. From the evidence ^f Mr. Panas, the 
Assistant Manager of Messrs. Ralli Brothers 
it appears that the markjf^ rate of Ameiican 
cotton on February 28, f324 was Rs 64 8 0 
per maund or Rs. 6ui^ per candy and 
of the superior desi cotten was Rs. 55 
per maund or Rs. 513-5-4 per candy. To 
this is to be added a certain amount for 
brokerage and weighing charges which 
the plaintiffs would have had to pay in 
order to ascertain the cost of the bales to 
them if they had bought the bales in the 
open market. It also appears from his evi- 
dence that it takes generally twenty-four 
hours for each one hundred miles to bring 
down the goods from up-countr}’ and that 
if this accident had not taken place on the 
23rd at Pano Akil, the goods would have been 
available for ^ elivery to the plaintiffs here 
on or about February 27th. The market 
rates for cotton on February 27 are not 
available though there is evidence that the 
market was on the decline and that the 
rates prior to the 27th were much higher 
than the rates prevailing on February 28. 
The Assistant Manager of the plaintiffs has 
given evidence as to the actual cost of 
these bales, and according to him, it appears 
that the plaintiffs paid Rs. 721 per 
candy fpr American cotton and Rs. 501 per 
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candy for the dcsi cotton. Taking the 
■whole evidence into consideration I think 
it will not be unfiir to both the parties if 
I fix the market rate of American cotton 
at Rs. bOG per candy and of desi cotton at 
Ri. .')16 per candy The amount in suit 
has, therefore, to be aocordinglv reduced. 
There will, therefore, be a decree for the 
plaintiffs for Rs. 53,803 (Rupees fifty-three 
thousand eight hundred and three only) 
with interest at six per cent, per annum 
from date of suit till payment and costs on 
the amount found due. 

p. B. A. Suit decreed. 

Z. K. 


MADRAS HIGH COURT. 

Original Side Appeal No 118 of 1923. 

January In, 1925. 

Presznt: — Sir Victor Murray Ooutts Trotter, 
Kt., Chief J ustice, and Mr. j ustice Krishnan. 
P. RAMIAH AND Co.— Plaintiffs— 

Appellants 

versvs 

T. R. SADASIVA MUDALTAR and others 
— Defend \nts — Responden rs. 

Vendor and purchaser — Shortage in goods delivered 
— Damages, suit for, by purchaser— Defendant 
unable to recover compensation from his own seller 
— Liability of defendant, whether affected — Limitation 
Act (IX of 1008), Sch. I, Arts. 6!, 00— Common viis- 
take, mon^’y paid unler — Limitation — Starting point. 

In a suit for damages for shortage in goods sold by 
the defendant to the plaintiff, the defendant cannot 
escape liability on the ground that the seller from 
whom he himself purchased the goods ns being of full 
quantity had become insolvent, and that as he him- 
self had lost his chance of getting compensation for 
shortage from his seller, he should not be called upon 
to pay for shortage to his buyer. |p. 153. col. 1.) 

K. M. P. R. Firm v. 0(Jicial Assignee of Madras, 70 
Ind Cas. 751: 43 M. L. J. 14-2; IG L. W. 75; (1922) M. 
W. N. 498; (192.3) A. I R. (M.) 17, distinguished. 

Standish v. Ross, (1819) 3 Kx. 527; 10 L. J. E.x. 185; 
154 E U. 951; 77 R. R. 715, relied on. 

Where in a contract of sale of goods by bales, both 
the vendor and the purchaser believe that the bales 
contain a particular quantity of goods, but it is sub- 
sequently found that there is a mistake, the bales 
containing only a lesser quantity, the excess price 
paid is clearly money paid by mistake, and Art. 96 of 
Sch 1 to the Limitation Act applies The starting 
point of limitation in such a ciae is not the date of 
delivery but the dale when the mistake was discover- 
ed. (p. 152, col. 1; p. 153. col. 2.] 

Per Coutts^Trotter, C. J. — In all cases where some- 
thing turns upon a mistake, or concealmentof fact by 
the fraud or deceit of 'he other side, the time from 
which limitation must be taken to run is always tho 
time when it was brought to the plaintiff's knowledge 
that there had been a mistake or a fraud, [p. 152, col. 
2 ] 


Appeal from the judgment of Sir Walter 
George Salis Schwabe, Kt., Chief Justice, 
da'ed the 25th of October Pi23. passer) in 
the exercise of the Ordinnry Ot isinal Civil 
Jurisdiction of the High Court, in C. S. 
No 174 of 1022. 

Messrs V RadhakrMnayya and Venkata- 
seshayga, for the Apnellant. 

Messrs. T. D. Srinivasachnri and T. 
Chakravarty Iyengar for the Respondents. 

JUDGMENT. 

Coutts-Trotter, C. J.— In this case 
the appellants boiiirht some bales of grey 
shirtings from one Krishnaji Kesari Mull, a 
Bombay merchant. They sold them to the 
plaintiffs and then they went through along 
chain of changing hands and. in the end, 
some 7 or 8 months after the bales had been 
sold, it turned out that some of them were 
short bv 10 pieces; that is to say, whereas they 
purported to contain 60 pieces they in fact 
contained only 50. 

The learned Chief Justice, my predeces- 
sor, who tried this case found on the evi- 
dence before him that, although only 3 
bales had been opened, the reasonable con- 
clusion of fact was that the shortage ex- 
tended to the other 5 bales which were 
exactly of the same size, appearance and 
description and, with that finding, which 
the learned Judge was entitled to come to, 
we do no'-, desire to interfere. There was 
evidence to support it and one knows that 
to rip up a bale for the purpose of count- 
ing the contents has a most damaging 
effect upon its value in the market. 

There are only two points reallv argued, 
and they are both points of law. It appears 
that the defendants were unable, when the 
mistake was found out, to have recourse to 
their sellers because the sellers had gone 
bankrupt. They may not be able to get a 
dividend. That being so, reliance was 
placed on a judgment of this Court to 
which I was a party [K. M. P. R. Firm v. 
Official Assignee of Madras (1)] in which the 
facts were the converse. There had been an 
over-delivery of 14 pieces, a delivery which 
was thought to be one of 7,000 pieces but 
really turned out to be of 7,014 pieces. We 
there held thatnneof the person.s in the chain 
■was not accountable to Ids immediate seller 
benanse he, in good faith, had passed all the 
7,014 pieces to his immediate buyer, all 
parties Lein<? of the belief that they really 

were only 7 000. Rightly or wrongly w© 

(1) 70 Ind. Caa. 751; 43 M. L J. 142; 16 L, W, 75; 
(1922) M. VV. N. 494; (1923) A . I. R. (M.) 17. 
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neld there and it may be, we expressed the 
proposition in too general terms that in 
■ such cases redress could be had by the 
plaintift only if he was able to show that his 
pods which were not covered by the con- 

pieces, were in the 
possession of the defendant or that llie de- 
fendant had had the benefit of them. But 
in Stayjdish v. Ross (2), it was held that it 
was unnecessary to plead any such circum- 
stance: It is quite true I have jmurmonev 

m my hands but unfortunatelv vou paid 
them thinking you owed the monev. I 
have gpe and spent it on a luxurv/’ That 
was held in Standish v, Ross (2) riot to be 
Bn answer to the claim. But it seems to us 
that that case has no application whatever to 
Bcase like the present where the converse is 
the fact, where the seller has failed to 
phyer to the buyer that which he con- 
tracted to deliver; and it is unaffected by 
the fact that the unfortunate buver has 
been held liable to a third person and the 
still more lamentable fact that the unfor- 
tunate seller has got a remedy back onlv 
against an insolvent person a risk to which 
every commercial man is liable. 

Then a point is raised about limitation. 

an case falls within Art. 

62 of the Limitation Act, because it is a case 

of mpey had and received to the use of 
the plaintiff, ho doubt, if one were draw- 
ing a pleading in an English Court in the 
approved Bullen and Leake style, after 
setting out the facts which after all, is the 
real function of a pleading one would end 
p by saying “the money claimed is money 
^d and received to the use of the plaint- 

follow that that 

Article IS exhaustive, because a later Article 

Art. 96, provides for a special case of money 
had and received to the plaintiff’s use It 
runs as follows: — 

When the mis- 


“For relief on the 
ground of mis- 
take 


3 3 'ears ! becomes 
j known to the 


plaintiff.” 

It specifies that the time when limitation 
begins to run in such a case is when the 
mistake becomes known to the plaintiff It 
seems to me that the special Article must 
perride the general provisions of Art. 
62 ^nd^ that it fixes a time w'hen the 
Tuamtiffs cause of action depends upon 
the fact that he was mistaken, as differ- 

77 R. 
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ent from the time when the mistake was 
aocei tamed; or, as 1 suppose, in certain cases 

ii would have to qualify 

that saying “the time when the plaint- 

]n ought to have discovered his mistake 
II he used reasonable diligence”. How- 
ever, we are not concerned with that here, 
because, having regard to the known habits 
ana customs of the piece-goods market 
I do not think any Judge would 
venture to saj’ that 8 months was too long 
a time for the goods to be passing from 
hand to hand in their wholesale state as 

u ^ well-settled principle on 
Which the English Courts have acted for 
centuries that, in all cases where some- 
ning turns upon a mistake or concealment 
or lact by the fraud or deceit of the other 
side, the time from which limitation must 
be taken to run is alwavs the time when 
it was brought to the plaintiff s know- 
ledge that there had been a mistake or 
? j therefore, think that the 

learned 1 rial Judge was right on all the 
points in this case and that the appeal 
must be dismissed with costs; but there 

''"^1 AT modification of the decree 

and Air. K. S. Krishnaswami Iyengar has 
very Avisely accepted it because, after all, 
it IS apparently rather a hard case— that 
IS, the time from which interest is to be 
taken to run is not the initial short de- 
livery but the time Avhen the demand 
was made upon the defendants by the 
plaintiffs, i. e., the 24th April 1919. The 
decree Avill be modified to that extent; 

otherwise the appeal will stand dismissed 
wuth costs. 

J, — I agree with the learn- 
ml Justice that this appeal fails. 

P ® first point taken on the facts 
of the case is that it has not been proved 
that all the 8 bales in each of which a 
shortage of 10 pieces is claimed by the 
plaintiff, contained only 30 pieces each and 
not 60. It is said that it is only as regards 
3 bales the shortage has been properly 
proved as they were opened and the pieces 
actually counted, but as regards the other 
bales there is no doubt whatever that the late 
learned Chief J ustice is right in the view he 
took that they should bo taken as shown 
to have contained only 60 pieces each. One 
of the bales opened for the purpose of 
finding out whether the 6 bales left in the 
hands of Motilal contained only 50 pieces 
each or 60, was taken at random as a sample 
bale from the lot and it was found to con- 
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tain only 50 pieces. That evidence is tiuite 
sufficient to justify the finding as regards 
all the 8 bales. The fact of the shortage is 
thus established. 

The next question is one of law based 
on the ruling of the learned Chief Justice, 
then Mr. Justice, Courts-Trotter, and Mr. 
Justice Ramesam in K. M. P. P. Eirm v. 
Official Assignee of Madras (1). That case 
has now been explained by the Chief 
Justice; it does not really apply to the 
facts of the present case, and it is, there- 
fore, unnecessary to consider how far that 
case overstated the law. I should, how- 
ever, not be taken as agreeing to the state- 
ment of the law in that case, for I am 
inclined to think there is a little over state- 
ment in it. 

Reference has been made to Baylis v. 
Bishop of London (3) and Ncicall v. Tom- 
linson (4k It is, however, unnecessary to 
pursue this matter further as *the facts of 
this case are quite dilTerent from the facts 
of those cases, it is said that, because the 
seller from whom the defendant purchased 
the goods became insolvent, the defendant 
has lost his chance of getting his money 
from the seller and, therefore, he should 
not be called upon to pay for shortage to 
his buyer. There is no authority cited to 
show that this doctrine is correct. It was 
the misfortune of the defendants that their 
seller has become insolvent. Whether he 
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take of fact and is now sought tobe recovered 
on the ground that it was so i^aid. Both 
the parties believed that the bales con- 
tained (lO pieces each and the price was 
paid and received on that footing; it w'as 
subsequently found out that there was a 
mistake, there being only 50 pieces in each 
of the Shales. The excess price paid is 
clearly money paid by mistake and Art. ii(> 
applies as the late learned Chief Justice 
has held. I agree, tlierefore, that the bar 
by limitation does not arise on the facts 
of this case. The appeal will be dismissed 
with the modification of the decree pro- 
posed as regards interest. 

Coutts-Trotter, C. J.— I should just 
like to add that, at the time I aiid^my 
brother Ramesam decided the case of K. M. 
P. H. Firm v. Official Assignee of Madras (1) 
Baijlies v. P>isltop of London (3) was not 
cited to us and 1 should like to consider 
that case further before expressing any 
final opinion as to the correctness of our 
decision in K. M. P. H. Firm v. Official 

Assignee of Madras (1). 

V. N. v. Appeal dismissed with 

X. II. modijication of decree. 


became an insolvent after the defendants 
got notice that a claim was going to be 
made against them by the plaintiffs or not, 
is not very clear. For, if the insolvency 
happened only afterwards it will be clearly 
defendant’s own fault if they did not take 
steps in time to recover what the.v would 
have been entitled to claim from their 
seller. However that may be, we are not 
concerned with the question. It is clear 
that the defendants are bound to return 
the price which they received for tlie 10 
pieces in each of the 8 bales in which there 
was a shortage. 

The last question argued is one of limita- 
tion and it is one of some difficulty. It is 
contended that Art. 62 applies to the case. 
I do not see how that Article can be ap- 
plied, for it refers to money had and re- 
ceived by the defendant for the ]>laintilT's 
use. It does not refer to a case like this 
where money ha 1 been paid under a mis- 
fit) mU) 1 r.h. ri7; B2 b. J. Ch. Gl; 107 b. T. 7.10; 57 
S. J. 9G; 29 T. b K. 59. 

^4) (1871) 6 a. P. 405; 25 L. T. 382, 
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Present: — Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Coyajee. 

PARASHURAM D. SHAMDASANI— 
Plaintiff.s — Appellants 

versus 

The TATA INDUSTRIAL BANK, 

Ltd.— Defendants— Respondents. 

CoMs—Chamher summons adjouimed to hearing— 
Costs, award of— Review of taxation — Procedure — 
Discretioyiary charges — Taxing 0/]icer, duty of— 
1 *ri n c i jdes apjd ica hie . 

When a Chamber summons is adjourned to be dealt 
with by the Judge at the liearing of the action, the 
summons becomes merged in the hearing and costs 
relating to the summons arc in the discretion of the 
Trial Judge, fp. 155, col. 1 1 

No increase of charges can be allowed on a review of 
taxation over those charged in tlie bill of costs. [Hid.] 

On a review of taxation it is open to the party 
o>de'’ting to the taxation to show that the Taxing 
Officer erred on a question of principle or has omitted 
to take into consideration all those mattera which he 
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Is required to take into consideration. The Taxing 
Officer is not at liberty to lay down a scale for dis- 
cretionary charges which is out of all proportion for 
the work done, [p 155. col. 2; p. 156. col. 1 J 

Charges in respect of instructions f-*r brief are only 
discretionary in witness actions. They are principal- 
ly intended to cover the trouble and expense incurred 
in collecting evidence for the trial of an action. 
Nothing beyond a nominal charge is allowed for 
in««tructions in matters which are heard on affidavit. 
The reason is that all the materials for prejariug the 
brief have already been charged for. Under the 
rules of the Bombay High Court the charge for in- 
structions on motion is discretionary, but the charge 
for instructions in Chamber matters is not discretion- 
ary [p. l-iG, col. 1.] 

In order to enable the Taxing Officer to exercise 
hii discretion where large sums are charged for in- 
structions it is necessary that attorneys should give 
him all the necessary particulars so that he may be 
able to decide what is reasonable to be allowed, fp. 
158, col. 1.] 

The Taxing Officer should deal himself at first hand 
with the discretionary charges and he should dis- 
courage any tendency on tlie part of attorneys to 
enter into their bills amounts far in excess of what 
they expect to be allowed, because they are afraid 
that whatever they charge a reduction will be made. fp. 
158. cols. 1 & 2.] 

There is no reason why an individual who files a 
suit against a powerful and wealthy corporation like 
a Bank ora Railway Company should have to pay 
coats on a higher scale simply because his opponents 
are wealthy and powerful and defeat would be more 
disastrous to them than if they had been companies 
of little importance. To some extent the importance 
of the result of the action may affect the question of 
costs, but proper attention must he paid to the 
difficulty or triviality of the points raised, and the 
existing means of knowledge in the hands of the 
defendants to meet the attack. The Taxing Officer 
must have some sense of proportion, and must form 
Borne idea of the actual work done and the actual 
time taken by the attorneys in preparing the brief, 
with a view to awarding them reasonable remunera- 
tion for the work done, having regard also to the other 
charges made in the bill for particular items of work, 
[p. 159, col. 1.] 

Sir Chimanlal Setalvad (with him Mr. 
Kangaj Advocate General), for the Respond- 
ents. 

JUDGMENT, 

Macleod, C. J. — These appeals arise 
from the taxation of the bill of costs of the 
first and sixth defendants which were order- 
ed to be paid by the plaintiffs under the 
decree in Suit No. 3643 of 1923, and can be 
dealt with in one judgment. 

The plaint was declared on August 29, 
1923. The first defendant and defendants 
Nos. 2 to 5 filed their respective written 
statements on September 21. The sixth de- 
fendant filed his Wiiiten statement on 
September 20. The first and sixth defend- 
ants filed their affidavit of documents on 
September 22, 1923. Thereafter, on October 
the plaintiffs took out a summons return- 


able on October 3, for a supplemental 
affidavit. 

The suit had already been fixed for hear- 
ing for October 3, so the Chamber Judge 
directed that the summons should be dealt 
with by Pratt, J., on whose board the suit 
had been placed for heai'ing. The summons 
was not adjourned for hearing in Court. 
When the suit was called on Pratt. J., first 
disposed of the plaintiffs’ application for 
further discovery, and delivered judgment 
rejecting the application on October d. The 
suit was then adjourned as part-heard to 
November 12. It came on again on Novem- 
ber 19, and was heard on various days until 
November 29, when judgment was reserved. 
It was delivered on December 14. 

The first and sixth defendants brought in 
their bills of costs for taxation. 

The items relating to the summons for 
further discovery, including items for Coun- 
sel’s fees, were placed in a separate column, 
and an argument arose before the Taxing 
Officer on the question whether the fees to 
Counsel could be allowed as costs of the 
summons as Counsel had not been certified 
under rule 505. The TaNing Officer held 
that the Chamber Judge did not dispose of 
the summons but referred it to the Trial 
Judge. Various other objections were raised 
and disposed of, but before the allocaturs 
were signed theplaintiff applied for a review 
under r. 529. The plaintiffs’ objections were 
then heard and the Taxing Officer issued 
Lis certificate on September 20. 

The plaintiffs’ applicaiiun for a review of 
taxation came on before Kemp, J , on Feb- 
ruary 16, 1921, when Counsel for the defend- 
ants agreed to apply to Mr. Justice Pratt 
to certify for Counsel on Ihe Chamber sum- 
mons. The other objections of the plaintiffs 
were then heard judgment being reserved 
until the application to Pratt, J., had been 
heard. On March 12, Counsel appeared be- 
fore Pratt, J., on a notice of motion issued by 
defendants Nos. 1 to 6. The Judge said: 
“There is no question that the summons 
was a fit one for Counsel. Accordingly I 
make the motion absolute with costs. The 
costs payable under the judgment shall 
include costs of Counsel.” On April 9, 
l925, Kemp, J., delivered judgment on the 
review of taxation The first ob ject ion of the 
plaintiffs was with regard to the allowance 
of refreshers to Counsel at the hearing of the 
summons. The Judge held that the Taxing 
Officer had no power to allow such refje- 
ehers, but against this disallowance he in- 
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creased the brief fee of twenty gold mohurs 
allowed by the Taxing: Officer to thirty. The 
costs of one conference with Counsel held on 
November 2G, 1923, were disallowed. All 
the other objections raised by the plaintiffs 
were disallowed. The plaintiffs were order- 
ed to pay four-fifths of the costs of the first 
and the sixth defendants respectively. The 
plaintiffs have appealed against the order 
of Pratt, J., passed on March 12, and against 
the order r>f Kemp, J., passed on April 9. 

The T: xiag Officer was right in allowing 
fees to Counsel for arguing the questions in- 
volved in the summons of October 1. But it 
seems strange that the position, when a sum- 
mons is adjourned to be dealt with by the 
Judge at the hearing of the action, has not 
been understood. The summons became 
merged in the hearing, and the question 
whether the defendants should file a further 
affidavit of documents was a question to be 
dealt with as one of the questions arising at 
the hearing. The costs relating to such ques- 
tion were at the discretion of the Trial J udge. 
There was no necessity todrawup aseparate 
order, as the defendants were not ordered to 
make further affidavits, the costs relating 
to the question of discovery could have 
been dealt with in the decree. 

1 think then that Kemp, J., was wrong in 
allowing the defendants to make an appli- 
cation to Pratt. J., He should have held that 
the Taxing Officer was right in allowing 
Counsel’s fees as part of the costs of the 
summons. There is no necessity, therefore, 
to consider whether the order of Pratt, J., 
was wrong; only as the motion before him 
should never have been made, the appeal 
against that part of the order wliich directs 
the plaintiffs to pay the costs of the first 
and sixth defendants must be allowed with 
costs 

The defendants have not cross objected to 
the decision of Kemp, J., disallowing refre- 
shers to Counsel when the question of further 
discovery was argued. But on the footing 
that costs were payable as costs of a sum- 
mons the Judge was wrong in increasing the 
brief f. e from twenty to thirty gold mofiurs, 
thus diminishing the effect of his disallow- 
ance of the refreshers by ten gold mohurs. 
No increase of charges can be allowed on a 
review of taxalion over those charged in 
the bill of coals. As a matter of fact to 
allow twenty- five g(»ld mohurs on the brief 
plus twenty as fee for brief on the summons 
was wrong. All that should have been al- 
lowed wasTwenty-five gold mohurs on the 


brief and fifteen for a refresher on the 9th 
and the taxation must be altered according- 
ly. There is auoiher minor objection of 
the plaintiffs to the allowance of the charges 
for instructing Counsel in Cliambers on 
October 1. Strictly speaking, these costs 
could not be allowed as Counsel was 
not certified. If Kemp. J., had realized the 
effect of his order which put an end to 
the proceedings as proceedings in Cham- 
bers, he might have certified Counsel for 
the application before him instead of making 
the costs costs in the summons, but consider- 
ing the order passed by Pratt, J. I am not 
prepared to hold that those charges should 
be disallowed. With regard to the feesallow- 
ed to Counsel on the brief for hearing which 
were allowed at thirty and twenty-five gold 
mohurs lor senior and junior Counsel res- 
pectively with refreshers of fifteen and 
thirteen gold viohiD's, the plaintiffs object 
to refreshers above ten and eight gold 
mohurs being allowed It certainly appears 
to us that the fees to Counsel have been 
allowed on a very liberal scale. The case 
no doubt of considerable impoitance 
to the defendants, but as I shall point out 
later it cannot be possibly said that it was 
a ca'se of extra difficully. Btill we are not 
prepared to differ from the Judge on this_ 
point. 

I now come to the plaintiffs’ objection to 
the three items charged for instructions in 
both bills : 

(1) Rs. 125 allowed on llie brief to show 
cause against the notice of motion. 

(2) Rs. 3 0 allowed on the brief to show 
cause against the Chamber summons. 

(A) Rs. 3,000 allowed on the brief for the 
hearing. 

(4) (5) and ((>). Similar items in the bill 
of the sixth defendants. 

The defendants object to our dealing with 
those items in any way on the ground 
that we have no jurisdiction in questions of 

quantum. 

It would be very strange if the Court had 
no jurisdiction at all to deal with discre- 
tionary charges. Even the Judge admits 
that it isopen to a party objecting to show 
that the Taxing Officer erred on a question 
of principle or has omitted to take into 
consideration all those matters which he is 
required to take into consideration. I 
should go further and say that the Taxing 
Officer is not at liberty to lay down a scale 
for discretionary charges which is out of 
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proportion to the work done 
Court, r. 521(1; says : — 

“No costs are to be allowed on taxation 

•which do not appear to the Taxing Otiicer 
to have been necessary or propei° for the 
attainment of justice or defending the 
rights of the party or which appear to the 

Taxing Officer to have been incurred 

through overcaution, negligence, or mistake 

merely at the desire of the party." 

That must apply to taxation between 
party and party only. 

Rule 522 savs : — 

“In dealing with fees or allowances, which 
are discretionary, the Taxing Officer in 
exercise of such discretion shall take into 
consideration the other fees and allowancesto 
the attorney and Counsel, if anv, in ^respect 
of the work to which any such alloivance 
applies, the nature or importance of the 
suit _ or matter, the amount involved 
the interest of the parties, the fund or 
persons to bear the costs, the general con- 
duct and cost of the proceeding and all 
other circumstances." 


In the table of fees for attorneys and 
parties attached to the High Court Rules 
at p. 397 instructions for brief (including 
perusing papeis and examining witnesses; 
whether on final disposal at first hearing, 
settlement of issues, final trial or on motion 
are discretionary. Now, it has been gener- 
ally recognised that the Courts in India 
will follow the decisions of the English 
Courts in matters of taxation and it follows 
that the Taxing Officer should follow as far 
as it can be ascertained the practice observ- 
ed in England. From the'precedents of bills 
of costs in Bannehr and Porter s Guide to 
Costs it can be seen that instructions for 
brief are only discretionary in witness 
actions. They are principally intended to 
cover the trouble and expense incurred in 
collectingevidence for the trial of an action. 
Nothing beyond a nominal charge is allowed 
for instructions in matters which are heard 
on affidavit. The reason is that all the 
materials for preparing the brief have al- 
ready been charged for. It may be said that 
under our table of fees the charge for in- 
structions on motion is discretionary, 
but the charge for instructions in Cham- 
ber matters is certainly not discre- 
tionary. It is not easy to find in the 
reports cases in which the quanfum of dis- 
cretionary charges are mentioned and con- 
sidered, but in Duke of Beaufort v. Earl 
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of Ashhurnham (1), the Court thought that 
a charge of £ 105 for instruction even in an 
action ill which thirty witnesses had been 
summoned and intricate questions were 
involved was unusualh’ high, considering 
that £ 12 1 had been allowed for making 
abstracts and copies of documents which in 
leality formed the instructions in the brief, 
but after consulting the Taxing Master, it 
refused to interfere. In Hill v. Peel (2) 
and two other cases, the taxation of the 
costs in three Parliamentary petitions was 
considered. In two cases the Master allowed 
100 guineas for instructions for brief and 
in the third, the Penrijn case, 150 guineas 
including preliminary expenses. The report 
mentions that in the Southampton case, the 
brief was very voluminous and contained 
instructions for the examination of eighty- 
five witnesses and the blaster was asked to 
reconsider his taxation on the ground that 
the allowance was insufficient. In the 
other cases the decision of the Taxing 
Master was upheld. The important point 
to notice is that in such a heavy matter as 
a Parliamentary petition, in which a large 
number of witnesses had to be collected 
and their proofs taken, far less was allowed 
to the Solicitors for instructions than in the 
case before us. 

In Slingsby v. Attorney-General (3), a 
petition was presented by a Charles 
Eugene Slingsby, an infant, by his next 
friend seeking to establish that he was the 
lawful child of C. H. R. Slingsby and 
Dorothy Slingsby, and that he was, there- 
fore, tenant in tail male in remainder ex- 
pectant on the death of his father of the 
Slingsby estates. The petitioner was 
successful at the trial, but the judgment 
in his favour was reversed by the 
Court of Appeal Avhich decided that the 
costs of the parties cited in both Courts 
should be paid by the next friend. The 
bill of costs brought in for taxation by the 
Solicitors of the parties cited contained 
(inter xilia) two items to which objection 
was taken. One was an item of £1,365 
which was brought in as a lump sum in 
respect of “instructions for brief" and the 
other was an item of £ 3,890 in respect of 
payments to American lawyers. The 
Registrar had allowed £735 for the first 

(1) (1853) 7 L. T. 710; 13 0. B. (n. s.; 593; 33L. J. 

C. P. 97; 9 Jur. (n. s.) 822; 11 \V. K. 2o7; U3 K H, 

237; 134 R. R. 671. 

(2) (1870) 5 C. P. 172. 

(3) (1918) P. 233; 87 L. J. P. U6; 119 L,TU04^ 
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item and Ml, 993 for the second. The 
next friend took out a siiininons to review 
the taxation which was heard before Cole- 


ridge, J., who allirmed the decision of the 
Registrar. The next friend appealed. 
Swinfen Eady, 1^. J., said at pa'^e,23S'^: — 
“The Registrar has dealt with that (the 
item of Ml,3()5)...by allowing ^-I735_as a 
lump sum for the charges. Objection is 
taken to his taxation, and he deals with it 
in this way is his answer; T have carefully 
considered this case which, in my oiunion, 
was an extremely ditlicult and complicated 
one, and I am of opinion that the sum 1 
have allowed is a proper ligure.’ That is 
the whole answer to the objection. 1 tliink 
it is well settled that the Court will not^ 
interfere with the exercise of a discretion 
by a Taxing Master wiiere he has not acted 
upon any w'rong principle or applied any 
wrong consideration. Tlie allowance to be 
made, for ‘instructions for brief is a matter 
peculiarly within the discretion of the 
Taxing Master, and, as was said by Bucklay, 
L. [J.. in In re Estate of Ogilvie (,1): ‘ On 
questions of quantum the decision of the 
Taxing Master is generally speaking linal. 
It must be. a very exceptional case in 
which the Court will even listen^ to^ an 
application to review his decision.”^ 'Idiat 
is the practice. The decision of the Taxing 
Master is not absolutely final even on a 
question of quantum. For instance, a large 
sum might be allowed, but from the very 
fact ofj the amount the Court might see 
that the Master, in arriving at so large a 
sum, must have acted on a wrong principle 
or have taken something into consideration 
which he ought not to have done. It doubt- 
less requires an exceptional case to call for 
the interference of the Court, but exceptional 
cases do occasionally arise. In the present 
case, in my opinion, the bill has been im- 
properly made out, and the Registrar has 
not had before him the proper materials 
upon which he could reasonably exercise 
his discretion.” 


Then at page 240*, the learned Lord 
Justice says: — 

“In my opinion, the heading ‘Instructions 
for brief is intended to cover those items, 
the nature of which is thus stated by Mast.^r 
King in his book on Costs on the High 
Court Scale, at pages 37, 38: ‘A summary 
statement in the bill carried in for taxa- 


tion of the details of the matters to which 
regard is to be had under this item... 
greatly facilitates the task of arriving at a 
proper allowance.'’ Then he refers to Hill 
V. Peel {2}: “The length of the documents 
perused (^in cases in which jierusal has 
not previously been charged), tlie names of 
the witnesses who have been attended, the 
places to which journeys have l^een made, 
with the time occupied in each, and the 
amount of tlie travelling expenses, should 
be staled.’ If those details are given in 
the bill it enaidcs the Master to form a 
considered judgment as to the sum which 
is proper to he allowed under the heading 
‘Instructions for Brief.' 

And Bankes, L. J., said (i)age 244*): — 

"If I could besatislied tliat the Registrar 
had dealt with these questions on the right 
jn iuci])le 1 would not for one moment inter- 
fere or attempt to interfere witli the exer- 
cise of his discretion, however, much I 
disagreed with the result at which lie had 
arrived, but it aiipears to me manifest on 
these materials that the Registrar has pro- 
ceeded upon an entirely wrong principle... 
Tlie next jioint is this: The bill under the 
heading of 'Instructions for Brief' is made 
out in a way which did not present to the 
Registrar materials ui)on which he could, 
in my opinion, properly exercise his dis- 
cretion.” 

Then, after ])oinling out tliat :the bulk 
of the work had been done in America by 
American lawyers which had been sepa- 
rately iiaid for, the judgment proceeds 
(page 240*): — 

“Any work that remaine<l to be done in 
this count j’v by the Solicitors, either in 
respect of the necessary preparation for 
the taking of the evidence on commission, 
or after tliat evidence had been returned 
in relation to the ])reparation for trial, 
would jn-opei ly be matters whiciithe Regis- 
trar was entitled to take into consideration 
if he was directing himself properly, if I 
may useihat exju-ession, which is, Isuopose, 
another way of saying if he was acting on a 
right principle. If these were the only 
matters it seems to me very difficult for 
him to have come to the conclusion that 
the case was an extremely difficult and 
complicated one; and that again leads me 
to the conclusion that he has not had the 
materials which would enable him to direct 
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have kept him within a right principle, lie 
has allnwcd himself to consider generally 
the nature and the importance and, fncn 
some points of view, the complicated 
character of the case.” 

It would appear that tlie answer of the 
Registrar to the objection to his charges for 
instructions, which was in mucli the same 
terms as tfie answer of the Taxing Oilicer 
in this case, was not considered satishictory. 

So, in order to enable the Taxing OlTicer 
to exercise his discretion, where large sums 
are charged for instructions, it is necessary 
that attorneys should give him all the 
necessary particulars so that he may be 
able to decide what is reasonable to be al- 
lowed. The particulars given in the bills 
before us can afford but little information. 

The next question is whether the Taxing 
Officer has made a proper attempt in this 
case to exercise his discretion. We have 
consulted the Taxing Master and the As- 
sistant Taxing Master to ascertain the 
practice in the ollice and explain the figures 
in the margin of the bills. It appears that 
the bills are first checked with regard to 
out of pocket expenses charged for and are 
then taxed provisionally in the taxing 
office by a taxing clerk. Apart from the 
charges which are according to scale he 
also taxes provisionally in pencil the dis- 
cretionary charges. We do not think this 
practice is to be commended. Nowin these 
bills it is a most remarkable coincidence 
that in all the discretionary charges the 
Taxing Officer has adopted the suggestions 
of the taxing clerk. The taxing clerk evi- 
dently works on some preconceived rule 
of knocking off a certain proportion of 
all charges for instructions It is impos- 
sible to conceive that the Taxing Officer, 
if he had approached the taxation with 
an independent mind and duly made him- 
self acquainted with the particulars of 
the case and the necessary work to be done 
for defending the rights of the parties, 
should have come to exactly the same 
conclusion as the taxing clerk who was 
not capable of estimating what was a 
proper charge and deducted two-fifths by 
some rough and ready method of his own 
from the amounts charged by the attorneys. 
It is essential that the Taxing Officer 
should deal himself at first hand with dis- 
cretionary charges, and that he should 
discourage any tendency on the part of 
attorneys to enter in their bills amounts 
far ia excess ot what they expect to be 


allowed, because they are afraid that what- 
ever they charge, a reduction will be made. 
The practice under our rules that bills 
should be taxed between party and party 
and between aUcrney and client at the 
same time is a departure from the English 
practice, and enables an attorney to get 
an allocatur against his client without 
running the risk of the costs of taxation 
being (lisallowed under r. 531. and it may 
be a question for consideration whether 
this rule should not be altered. We also 
gathered that it -was not the usual prac- 
tice to allow between attorney and client 
a portion of the charges for instructions 
disallowed between party and parly, but 
there seems to be no reason why an attorney 
should not be allowed such a charge 
if the 1’axing Officer considers that at the 
request of the client work has been done 
whi'di does not come within the terms of 
r. 5 (1). 

I shall now point out what the Taxing 
Officer should consider in this case, in 
order to satisfy himself that the charges 
made by the attorneys for defendants 
Nos. 1 and 6 were reasonable. There is 
the date of the service of the summons 
when the attorneys first had notice of the 
suit, which seems to have been September 
6; briefs were delivered on October 2. So 
the work charged for preparing the briefs 
must have been done between those days. 
Then there are the questions arising from 
the plaint. From the judgment it appears 
that the plaintiffs really raised only two 
points : — 

(1) That the notice of July 5, 1923, con- 
vening the meeting was defective. 

(2) That he had not been properly treated 
at the meeting. 

In their written statements the defend- 
ants deny that the notice was invalid 
and set out what occurred at the meet- 

Then there are the documents disclosed 
in the affidavit of documents and the 
documents put in at the hearing. It should 
be considered whether, as a matter of 
fact, there was any of those documents 
the contents of which were not fully known 
and which had not been fully considered 
by the attorneys for the two Banks, while 
the negotiations for their amalgamation 
had been going on. The oral evidence 
would only relate to what took place at 
the meeting, particulars of which would 

also be with the Solicitors. The preparation 
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then of the brief would not require much 
more than indexing the documents wliich 
should be placed before Counsel. The in- 
structions in the biief were short, and 
rightly so, and are charged for according 
to scale. 

Now, turning to the judgment, the Judge 
deals with the points raised bytheplaint- 
itfs against the validity of the notice. 
He says the first five points refer meiely 
to the details of the calculation (about these 
basic figures 200 lakhs of assets of the 
vendor company and 80 lakhs of the assets 
of the purchaser company were arrived 
at). The attorneys of the two Banks were 
perfectly acquainted with the details before 
the suit was filed. The same may be said 
with regard to points Nos. G to 9. The 
rest of the judgment deals witli the events 
at the meeting. Now, although it was of 
the greatest importance that theattemjit cf 
the plaintiffs to upset the amalgamation 
should be defeated, there was nothing of 
any extra difficult}’ in the defence. As the 
Judge pointed out the plaintiffs carried 
on a hopeless struggle. I’liere does not 
seem any reason why an individual who 
files a suit against a powerful and wealthy 
corporation like a Bank or a Railway Com- 
pany should have to pay costs on a higher 
scale simply because his opponents are 
wealthy and powerful, and defeat \vould 
be more disastrous to them than if they 
had been companies of little importance. 
To some extent, I admit the importance 
of the result of the action may affect the 
question of costs, but then proper attention 
must be paid to the difficulty or triviality 
of the points raised, and the existing 
means of knowledge in the hands of the 
defendants to meet the attack. The Taxing 
Officer must have some sense of propor- 
tion, and must form some idea of the 
actual work done and the actual time 
taken by the attorneys in preparing the 
brief, with a view to aw'arding them reason- 
able remuneration for the work done, 
having regard also to the other charges 
made in the bill for particular items of 
work. 

The Taxing Officer should then have 
noticed that the amounts he w'as allow- 
ing in these bills for instructions were far 
too high, so high that in the words of 
Swinfen Eady, L. J., “either he acted on a 
wrong principle or took something into 
consideration which he ought not to have 
done.” 
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His answer to the plaintiffs' objections 
was: “In a suit of this magnitude and 
with the enoimous issues at stake, il)e 
lejiglh of the trial, t tc.. 1 thiiik the amount 
fair and reasonaide.” Granting that these 
are factors which should be taken into 
consideration, they are not absolute but 
relative. The fouiulatior) for the' chaigeis 
the preparation for the biief. The n agni- 
tude of the suit, the issues at slake, are 
reasons for increasing the scale of ilte 
charge, but the length of the trial will 
not necessarily correspond with the work 
done in the preparation of the brief. A 
case in w'hich a large number of witnesses 
have to be examined will probably result 
in a lengthy trial unless it is settled, but 
a trial may last several days without 
much evidence being taken or much pre- 
paration being required, and the j^rcsent 
case is an excellent illustration of that. 

We must, therefore, remit lliese bills to 
the Taxing Officer to review his taxation 
in the light of our remarks. The appellants 
will get their costs in this Court and in the 
Court below. 

Coyajee, J. — 1 concur. 

z. K. Appeals allowed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Miscellaneous Apfeal No. 45 

OF 1925. 

September 14, 1925. 

Present : — Mr. Simpson, A. J. C. 
Mnsammat PARBATl — Applicant — 

Appellant 


versvs 

SHEO BALI— Oii.iEC’iOR — R espondent. 

W ill —Flattery — Fraud. 

If a legatee by flattery siiccreds in persuading a 
testator to make a Will in his favour, that will be 
upheld unlesfl it is tainted with fraud, [p. 160, col. 1.] 

W hen a person makes false allegations to his uncle 
about the unchastity of the latter’s wife, and thus 
induces him to makes Will in his own favour, the 
Will is tainted with misrepresentation and fraud and 
cannot be upheld. [i6id.] 

First miscellaneous appeal against an 
order of the Second Additional District 
Judge, Lucknow at Unao, dated the 20th. 
January 1925. 

Mr. Salik Bam, for the Appellant. 

Mr. H. N. Dass, for the Respondent. 

JUDGM£NT«^The appellant) Mutafrtm 
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mat Parbati, is the ^vidow of Krishna Dutt. 
She applied for Letters of Administration 
propounding a Will in her favoui'. Krishna 
Dutt owned a house with its contents and 
a grove, the whole estate is valued at ks. 500 
only. The Will was dated .‘iOth October 
1922, and was registered. The terms of the 
AVill were that the appellant, Musammat 
Parbati, was to have a life-estate in her 
husband's property and then it was to go to 
his nephew Sheo Bali, the respondent. The 
application mentioned the existence of a 
later Will, dated IGtli May 1923, executed by 
the testator and registered, but the appli- 
cant claimed that hers ought to be regarded 
as the last Will and testament of the testa- 
tor, because Sheo Bali had deceived the 
testator, and taken advantage of his illness 
and mental weakness. 

The learned District Judge came to a 
finding that Musammat Parbati's Will could 
not be regarded as the last Will in face of 
the existence of this later Will, and accord- 
ingly he dismissed her application with 
costs. She has appealed. 

The appeal succeeds. The case is just 
on the border line. The evidence shows 
that Sheo Bali hung about the old man’s bed 
during the latter part of his life, flattered 
him and endeavoured to supplant his wife 
in the old man’s esteem, and the execution 
of the Will shoAVs that he succeeded. But 
this Avould not be enough. There is nothing 
to shoAV that he dominated the will of the 
testator. If a legatee by flattery succeeds 
in persuading a testator to make a Will 
in his favour, that will be upheld unless it 
is tainted with fraud. But I find that the 
present Will was obtained by fraud. The 
first Will of the 30th October was in every 
way a suitable Will. The testator had no 
eon or daughter. His nearest relation Avas 
his AvidoAv, Avho had been niarried to him 
for forty or fifty years. There Avas nothing 
against her, and it Avas only fair that she 
should inherit the property for her life. 
The second Will contains allegations, Avhich 
are shoAvn to be false, that the appellant 
was unchaste and so forth, cuts her out 
altogether and substitutes Sheo Bali. 

It is a fair legal inference from these 
facts that Sheo Bali induced the testator to 
beUeve what was not true, that his wife was 
of bad character and had left his house. 
There is little positive evidence that it Avas 
Sheo Bali who implanted this falseness in 
hia-unole’6 mind, but there was no one else, 
'?ybo**couri benefit by the misrepresentation 
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and, as I say, it is a fair legal inference that 
Sheo Bali procured this Will by means of 
mi.srepreseiilation and fraud. 

1, therefore, allow the api)eal and set 
aside the order of the learned District 
Judge, and grant Letters of Administration 
to Musnimnat Parbati in respect of the 
estate of her late husband. The opposite 
party Avill bear the costs of the applicant 
throughout. 

N H. Appeal alloivccL 


BOMBAY HIGH COURT. 

Insolvency C.\se No. 322 of 1925. 

June 22, 1925. 

Present:— Mr. Justice TaraporeAA'ala. 

In re NAGINLAL MAGANLAL 

JAICHAND. 

E.V parte GUNVAXTRAl DHIRAJLAL 

DEvSAI. 

Prc.^idency Towns I tisolvency .lc^ (III of W<)0), s. 00 
— Civil Procedure C<>(le {Act\'ofI00S). s. /hso/- 
fCMCi/ proceedings instituted oi High Court — Stay of 
proceedings in subordinate Court. 

Tiie power of withdrawn! conferred by s. 2 ! of the 
C. P. C. can l)e exercised l)y the llifjh Court only on 
its Appellate Side and cannot he exercised by a Judge 
sitting on tlie Original Side of tlie High Court. The 
j)()wcrs of the Insolvency Court given thereto by s. 90 
of the Presidency Towns Insolvency Act, being only 
such j)owei3 as are c.xercised by the High Court in the 
exercise of its Ordinary Original Civil Jurisdiction, the 
power of transfer or withdrawal under s. 21 of the 
C P. O. is consequently not a power which the High 
Court can c.xeicise as an Insolvency Court, [p. 162, col. 

Vhe expression “any suit or other proceeding in 
s. 18 of the Presidency Towns Insolvency Act means 
suit or other proceeding other tlian an insolvency 
proceeding. Insolvency proceedings are not included 
within the purview of tliat section, [p. 162, col. 2.] 

Section 22 of the Pre.-^idenej’ Towns Insolvency Act 
enables a Court to stay its OAvn proceedings and does 
not empower it to order some other Court to stay pro- 
ceedings. [p. ICJ, col. 1 ] 

Tlie High Court exercising its jurisdiction os an 
Insolvency Court has, therefore, no power to stay in- 
solvency proceedings pending in a Court subordinate 
to it. [p. 162, col. 1.] 

Mr. Jinnnh, for the Petitioner Creditor. 

Sir Chimanlal Setalvady for the Official 
Liquidator. 

JUDGMENT.— The executor of the 
petitioning creditor in this insolvency pro- 
ceeding has taken out this notice of motion 
against the First Class Subordinate Judge, 
Ahmedabad, and three other persons being 
the Receivers of the estates of the insolvents 
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appointed by the First Class Subordinate 
Judge, Ahmedabad, in insolvency proceed- 
ings pending in the said Court, and Mr. 
Shivdasani, the Li<iuidator of the Whittle 
Spinning and Manufacturing Company, 
Limited, for an order (a) either to transfer 
or stay the proceedings in the Court of 
the First Class Subordinate Judge at 
Ahmedabad and order the Receivers ap- 
pointed bj^ the First Class Subordinate 
Judge at Ahmedabad to hand over all the 
assets, effects, papers, vouchers, inform- 
ation collected, etc., to the Ollicial Assignee 
of Bombay subject to the i')ayment of such 
allowance, if any, as to this Court may 
seem right to be made to the said Receivers 
out of the estate of the said insolvents 
come into their hands, or (6) to direct the 
First Class Sul)ordinate Judge’s Court at 
Ahmedabad requesting the said Court to 
act merely in aid of this Ilon’lde Court 
and auxiliary thereto in administering the 
estates of the said insolvents and in the 
meantime for an order against the said 
Receivers to the effect above mentioned, and 
for such other directions as to this Court 
may seem right. 

This application was opposed by Mr. 
Shivdasani who appeared by Counsel. 

The facts relevant to the present notice of 
motion are as follows : — 

A petition was presented in the Court 
of the First Court Subordinate Judge, 
Ahmedabad, for adjudicating all the three 
persons, who have been adjudicated insol- 
vents in the proceedings before tliis Court, 
insolvents under the Provincial Insolvency 
Act. On the said application tlie First 
Clas.s Subordinate Judge of Ahmedabad 
made orders on February 18 and 11), 1925, 
appointing respondents Nos. 2, 3 and 4 
as provisional Receivers respectively of 
the estates of the three insolvents. Before 
the final order of the adjudication, how- 
ever, was made by the Court at Ahmeda- 
bad a petition was presented in this Court 
by the petitioning creditor for adjudicating 
the said three persons insolvents, and an 
order of adjudication was made on the 
said petition hy this Court on March 9, 
1925. Thereafter on March 21, 1925, the 
Ahmedabad Court made a final order ad- 
judicating the said three persons insol- 
vents. An application was made to this 
Court for stay of the proceedings in this 
Court under s. 22 of the Presidency Towns 
Insolvency Act on the ground that the 
insolvency proceedings were pending in 
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the Ahmedabad Court and that it would 
be more convenient for that Couil to }>ro- 
ceed with the insolvency proceedings. I'he 
said application was heard by .Mirza, J., in 
the vacation and dismissed by him. 1 am 
told that the petitioning creditor in the 
Ahmedabad C’ourt Mr. Shivdasani, lias 
at^pealed against the said order of Mr. 
Justice Mirza and the said aj)peal is pend- 
ing. I was further told by Counsel for i\Ir. 
Shivdasani that tlie petitioning creditor 
in this Court had applied to the First 
Class Subordinate Judge at Ahmedabad 
to stay the insolvency proceedings before 
1dm under s 3() of the Jh-ovincial Insol- 
vency Act on the ground that this Court 
had refused to stay the proceedings pend- 
ing before it in insolvency against the 
said insolvents, and that the proceedings 
would be more conveniently carried on in 
this Court, and tliat the Ahmedabad Court 
dismissed the application and refused to 
stay the proceedings pending before it. 
The executor of the i)etitioning creditor in 
this Court has now applied by tlie present 
notice of motion for transfei* or stay of the 
insolvency proceedings in the Ahmedabad 
Court. 

There is thus in a waj" an impasse. The 
Receivers appointed by the Ahmedabad 
Court are collecting the assets of the in- 
solvents under the orders of the Ahmeda- 
bad Court and the Official Assignee of 
Bombay is at tlie same time entitled to 
collect the assets, the same having vested 
in him under the order of adjudication 
])assed by this Court, and there is no doubt 
that it would be in tlie interest of all 
parties concerned tliat the insolvency pro- 
ceedings should be carried on in one or 
other of these two Couits. 

The question before me is whether under 
the circumstances, 1 have got the jurisdic- 
tion to order either a transfer o]* a stay of 
the insolvency proceedings pending in the 
Ahmedabad Court. 

Mr. Jinnah for the petitioning creditor 
contended that under s. 90 of the Presidency 
Towns Insolvency Act this Coin t has the like 
powers, and has to follow tlie like proce- 
dure, as it has and follows in tlie exercise of 
its Ordinary Original Civil Jurisdiction, 
and that iinder s. 24 of the C, P. C. the 
Court has power to withdraw any suit, 
appeal or other proceeding jiending in any 
Court subordinate to it, and try or dispose 
of the same. As pointed out by me, in the 
course of the argument, it has been hel^ 
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by a Full Bench of this Court in Karayan 
'[ ithol V. Jonkibai O), that the poveis 
under s. 24 of wulidiawal can Vje exeiciscd 
by the Judges sitting on tl.e Apjcllale 
Side of this Couil only and not bv a Judge 
sitting on tlie Oiiginal Side of“lhe High 
Court. The poueis of the insolvency Court 
given thereto under s. 90 of the Piesidency 
Towns Insolvency Act, being only su(-h 
powers as aie exercised by this Court in the 
exercise of its Ordinary Original Civil 
Jurisdiction, the power of transfer or with- 
drawal is necessarily not one which is 
delegated to this Court under s. 90 and is, 
therefore, not one which this Court can 
exercise. 

Mr. Jinnah relied upon the decision in 
Srinivasa Iyengar v. Official Assignee of 
Madras (2c There the learned Judges 
assumed that the Judge sitting on the 
Original Side could exercise the i-oAvcrs 
under s. 24 of the C. P. C. Therefore, the 
decision is of no value in this matter. 

I hold that 1 have no pow'er as a Judge 
in insolvency to order a withdrawal of the 
proceedings in insolvency from the Court of 
the Subordinate Judge at Ahmedabad to 
this Court. 

Mr. Jinnah then contended that in any 
event under s. 18 of the Presidency Towns 
Insolvency Act, this Court had power to 
stay the insolvency proceedings in the 
Ahmedabad Couit. The section, in my 
opinion, is not veiy happily avoided. The 
corresponding section in the English Bank- 
ruptcy Act of 1914 is 6. 9. It runs as lol- 
lows : — 

“9. (1). The Court may, at any time 
after the ]>resentation of a bankruptcy peti- 
tion, stay any action, execution, or other 
legal pjocess against the piopeily or peiscn 
of the debtor, and any Couit in which pjo- 
ceedings aie pending against a debtor may, 
on proof that a bankiuptcy petition has 
betn presented by or against the debtor, 
either stay the proceedings or allow them 
to continue cn such teiDiS as it may think 
just. 

The wording of s. 9 of the English Bank- 
ruptcy Act would clearly not include in- 
solvency prcctedings which may te initialed 
by the deltoi hin sell or Lj his creditors. 

The object of s. 9 of the English Bank- 
ruptcy Act and ofs. Ibcf ihe Presidency 

(1) 30 Ind. Cae. SCO: 39 B. 604; 17 Bom. L. R. 6S5 
iF .B.) 

(2) 21 Ird. Cae. 77; 28 M. 472 14 il. L. T. 184; 25 M. 

L, J.S99; [IW) M. W. ^. 1004; (1914) W. W. 45 

it 
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lowns Insolvency Act is really to protect 
tlie property and peison of the insolvent 
from any action, execuiion or other legal 
process, against him, and to ensure the pro- 
per adminisliation and distiibulion ol Lis 
estate among the creditois. 

Looking at s 18 itself, 1 am of opinion 
that the wording theieof is ruoie consistent 
w'ith the interpietatioii that insolvency 
proceedings are not included under that 
section. The sub-cl. (1) gives tlie power 
to this Court to stay any suit or other 
proceedings pending against the insolvent 
in any Court. Now, insolvenc}' proceedings 
could only be pending before the Judge 
exercising insolvency jurisdiction in the 
High Court. Therefore, any suit or other 
proceeding, so far as the Judge or Judges 
of this Court are concerned, must neces- 
sarily mean suit or other proceedings other 
than an insolvencj^ proceeding. As kO in- 
solvency proceedings this C’oiirl is em- 
poweied to stay them under s. 22 in its own 
Court. 

Coming to sub-cl. (2) of s. 18, w'hich 
provides for the service of the order made 
under sub-cl. (Ij, it directs that the order 
may be served on the plaintiff or other 
party prosecuting such suit or proceeding, 
^ow, in the insolvency proceedings, tliere 
is neither the plainlilf nor any party pio- 
secuting the pioceeding immediately alter 
the adjudication order is made. It is the 
Court that administers the estate of the 
insolvent, and the Official Assignee who 
takes all the necessary steps for collecting 
the estate of the insolvent and distribuling 
the property among the creditois. Theie 
is no party which can be said to prosecute 
the proceedings. There is no doubt that 
when the petition is presented by the cre- 
ditor, so far as the hearing of the petition 
and making (*f the order is concerned, he 
is a party thereto pioseculing the said 
petition. But immediately an Older of 
adjudication is made, he is no longer a 
party prosecuting the proceedings under 
such order although he is entitled to appear 
under ceilain circumstances before the 
Court and ask for directions just as any 
other creditor is entitled to do. 

Had the insolvency pioceedings been in- 
cluded under s. 18, one would have found 
some provisions in sub-cl. (2) for service of 
the order made under sub-cl. (1), on a 
Receiver of the insolvent’s estate appointed 
by any other Court exercising jurisdiction 

in ipsolvency. In my opiaiooi the wording 
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of sub*cl. (2) is consistent only with the 
construction that insolvency proceedings are 
not included under s. IS. 

The provision as to service of the order 
staying any action or proceeding under the 
English Bankruptcy Act is contained in 
s. 9, sub-cl. (2), and is identical with the 
provision under s. IS, sub cl. (2\ of the 
Presidency Towns Insolvency Act. 

This point is also made clear by looking 
at the other sections of the Presidency 
Towns Insolvency Act, the Provincial Insol- 
vency Act, and the English Bankruptej’^ 
Act. Section 22 of the Presidency Towns 
Insolvency Act specifically provides for stay 
of insolvency proceedings in one Court when 
they are pending in more Courts than one. 
That section enables the Court to stay its 
own proceedings and not to order some 
other Court to stay proceedings, and the 
powers are exercisal)le on the Court being 
satisfied that insolvency proceedings are 
pending in any other Britislx Court and that 
the property of the debtor could be more 
conveniently distributed by such Court 
among his creditors. No doubt, an appli- 
cation was made under that section to this 
Court to stay the proceedings pending in 
this Court and this Court refused to do so. 
It merely means that in the exercise of the 
discretion given under s. 22 this Court 
thinks that the other Court in which the 
insolvency proceedings are pending would 
not be able more conveniently to distribute 
the property of the debtor. 

Then coming to tliR Provincial Insolvency 
Act, it appears that the District Courts and 
the Courts subordinate thereto, which exer- 
cise insolvency jurisdiction under s. 3 of 
the Provincial Insolvency Act, have not 
been given a power to stay any suit or other 
proceeding pending against the insolvent 
in any otlier Court, but it is provided by 
8. 29 that any Court in which the suit or 
other proceeding is pending should, on 
proof of proceedings under the Provincial 
Insolvency Act, either stay the proceedings 
or allow it to continue on such terms as the 
Court may think fit. However, s. 22 of the 
Presidency Towns Insolvency Act is repro- 
duced in s. 30 of the Provincial Insolvency 
Act, and the District Courts are given the 
same powers to stay their proceedings on 
proof of pendency of insolvency proceedings 
in another Court against the same debtor 
and that property of the debtor could be 
more conveniently distributed by such other 

Court. The reproduction of s. 22 of the 


Presidency Towns Insolvency Act in the 
Provincial Insolvency Act shows that the 
insolvency j)ioceedings aie cousitieied on 
a ditlerent footing from u suit oi' other 
proceeding iiending against the insolvent 
and, therefore, they are treated separately 
by separate sections. 

It is to be noted that under tlie English 
Bankruptcy Act insolvency jurisdiction is 
given both to the High Court and to the 
County Courts. By s. 105, sub-cl. (2), 
of the English Bankruptcy Act it is speci- 
fically provided that a Court having jurisdic- 
tion 'under the Act shall not be subject 
to be restrained in the execution of its 
powers under the Act by the order of any 
other Court, nor shall any appeal lie from 
its decision except in manner directed by 
the Act. 

vSection 100, sub-cl. (2\ provides for 
transfer of proceedings in bankruptcy from 
one Court to another as follows : — 

“Any proceedings in bankruptcy may at 
any lime, and at any stage thereof, and either 
witli or without application from any of the 
j^arties thereto, be transferred by any pre- 
scribed aulhorit}^ arid in the prescribed 
manner from one Court to another Court, 
or may, by the like authority, be retained 
in the Court in which the proceedings were 
commenced, although it may not be the 
Court in which the proceedings ought to 
have been commenced.” 

By s. 172 it is provided that the Lord 
Chancellor may with the concurrence of 
the other Lords make general rules for 
carrying into effect the objects of the Act 
provided that the general rules so made 
shall not extend the jurisdiction of the 
Court. 

The Bankruptcy Rules of 1915 made 
under the powers so given provide by 
rr. Id to 25 for the transfer of insolvency 
proceedings from one Court to another. 

The English Bankruptc}^ Act thus makes 
it quite clear that s. 9 thereof on wliich s. 18 
of the Presidency Towns Insolvency Act is 
based, does not empower the Court exer- 
cising the insolvency jurisdiction to stay 
proceedings in insolvency pending in any 
other Court. 

On all these considerations, I liave come 
to the conclusion that s. 18 does not em- 
power me in the exercise of insolvency 
jurisdiction to stay insolvency proceedings 
in the Ahmedabad Court. 

Although in the course of the argument 
Counsel stated to me that they had 
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found any decision on the construction of 
s. 18, I have found that there is one given 
by Mr. Justice Marten [7n 7-c Maneckdunid 
Virchand Patni (3)]. Mr. Justice .Ifarten 
came to the same conculsion and held that 
6. 18 did not empower this (.’ourt to stay 
proceedings in insolvency in any other 
Court. Mr. Justice Marten held that the 
words “other proceeding” in s. 18 should be 
cjusde/n gentvis or analogous to a suit. lie, 
however, put his judgment on another 
ground, namely, that the District Court was 
not subject to the superintendence of the 
Commissioner in Insolvency and that 
consequently on that ground alone s. 18 
was not complied with. With great respect 
to the learned Judge, I do not agree with 
him on this point. If the said construction 
■was correct, the words in s. 18, sub-cl. (Ij 
“or in any other Court, subject to the 
superintendence of the Court” would be 
absolutely nugatory and of no effect because 
the power to stay proceedings pending 
against an insolvent before any Judge or 
Judges of the High Courtis provided for 
in the first part of the section. The mean- 
ing put upon the word “ Court ” in the sec- 
tion by Mr. Justice Marten, however, is, in 
my opinion, not correct, in view of the 
definition of the word “ Court” as used in 
the Presidency Towns Insolvency Act. 
Section {2} {h) defines the " Court ” as the 
Court exercising jurisdiction under the 
Act, and s. 3 provides that the Courts 
having jurisdiction in insolvency under the 
Act shall be. 

(а) the High Courts of Judicature at 
Fort William, Madras, and Bombay ; and 

(б) The Chief Court of Lower Burma. 

Therefore, the Court exercising jurisdic- 
tion under the Insolvency Act is the High 
Court of Bombay and not an individual 
Judge thereof. Section 4 makes it quite 
clear. It provides that all matters in respect 
of which jurisdiction is given by this Act 
shall be ordinarily transacted and disposed 
of by or under the direction of one of the 
Judges of the Court, and the Chief Justice 
or Chief Judge shall, from time to time, 
assign a Judge for that purpose. I am, 
therefore, exercising this jurisdiction by 
reason of the Chief Justice having assigned 
me as the Judge for transacting and dispos- 
ing of matters in insolvency. But I am 
exercising the jurisdiction which is given 
to the High Court under s. 3. Section 18, 

(3) 75 Ind. Cas. 61; 21 Bom. L. R. 872; (1922) A. I. 
#1. (B.) 390; 47 B. 275. 


sub-cl. (1 further makes it clear that the 
“ Couj t ” referred to therein is the High 
Court as tlie power is given by ihe first 
j)art of the seciion to stay any suit or any 
proceeding pending against insolvent before 
anyJudgeor Judgesof the Court. The Judge 
or Judges of the Court are necessarily of 
tlie Higli Court and cannot refer to a Single 
Judge, who by reason of being assigned 
for that purpose exercises jurisdiction in 
insolvency. The District C’ourt of Alimeda- 
bad as much as any other District CVurt or 
Subordinate Judge's Court in the Bombay 
Presidency is subject to the superintend- 
ence of the High Court. Therefore, in the 
exercise of the jurisdiction of the High 
Court in insolvency, I have power under s. 
18 to stay an}- suit or other proceeding 
pending against tlie insolvent in a District 
(Murt or Subordinate Judge’s Court in the 
Bombay Presidency which is subject to the 
superintendence of the Bombay High 
Court. 

The notice of motion thus fails so far as 
prayer (A) is concerned. 

Coming to prayer (B) of the notice of 
motion the petitioning creditor has asked 
for that relief under s. 120. In my opinion 
as the order of this Court refusing to stay 
insolvency proceedings is under appeal, it 
would be futile to give any direction as 
prayed for by the executor of the petitioning 
creditor until the appeal is decided. If 
the Appeal Court reverses the order of this 
Court, all insolvency proceedings in this 
Court will be stayed or annulled and there 
w^ould be no occasion to ask for the aid of 
the Ahmedabad Subordinate Judge’s Court 
under s. 126. If the order of this Court is 
confirmed by the Appeal Court the ques- 
tion will then arise, if no proper steps are 
taken for the transfer of the insolvency 
proceedings in the Ahmedabad Subordinate 
Judge’s Court to this Court, as to how far 
the Ahmedabad Court should be asked to 
aid this Court in the insolvency proceedings 
under s. 126. The executor of the peti- 
tioning creditor may then renew his applica- 
tion on proper grounds. At present I do 
not see any use in giving any directions 
under prayer (B) of the notice of motion. 

I, therefore, make no order on this notice 
of motion. 

z. K. Motion discharged. 
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MADRAS HIGH COURT. 

Civil Afpeal No. ov 1922. 
November 21, 1924. 

Present: — Mr. Justice Phillips and 
Mr. Justice Odgers. 

GUNTUPALLI RAMAKRISIINAYYA 
— Plaintiff — Appellant 

I'ersuft 

GUNTUPALLI PITCIIAYY'A 

AND OTHERS — DeFEN BANTS — RESPONDENTS. 
Inam -Karnam serrjcc inam — bJnf ranch isement, 
tifect of — lie-gra nt — Grant to stranger — Oificc’holdcr, 
rights of. 

The enfranchisement of a service iaam operates as 
a re-grant. 

I'e>}/>.'afa Jagnnnadha v. Veeralhadrayi/a, 01 Ind. 
Cas. 007; 41 M fiL'?; 41 M. L. J. 1; 31 C.' \. J. 10; 14 
L. \V. 50; (1021) M. W. N. 401; 30 M. L T 14; 20 C. 
W. N. 302; (1022) A. I. U. (P. COOO; 18 1. A. 211 fP. C.\ 
Krishna Sastri \ . Singarare.Iu Mwlnliar, 01 Ii d. ('as. 
1.30; '192.5) M. W. N. 218; 48 M. L. J. 170; (IOL'5) A. I. 

K (M) 780 18 M. 570. Gnirilcantom v. Hainan. nrdn/, 

80 Ind. Cas. ,5.57; 10 h W 003; IG M L J. 182; 31 .M. 
L. T. 231; (1924) A. 1. U. (M.) 837; n02l) M. W. N 50.') 
and Venkata liao y. Mango Rao, 87 Ind. ('as. 370; 49 
L. J. 71, followed. 

There is no j^resumption that an onfranohisement of 
a service inam land op'rat<‘8 for the benefit of the 
otlice-holder. Where the title-deed is granted not to 
the holder of the olHce bnt to a stranger, tho latter 
alone acciuircs title under the grant. 

The enfranchisement amounts to a re-grant and 
Government can do wliat they like with the land 
when they are re-granting it. 

Appeal against a decree of the Court of 
the 8ul)ordinate Judge, Guntur, in O. S. 
No. 39 of 1920. 

Mr. A. Krishnaswami Iyer, for the Appel- 
lant. 

Messrs. G. LaJcMimanna and K. Kames- 
wara Rao, for the Respondent. 

JUDGMENT. 

Phillips, J. — The plaintiff in this 
suit seeks to recover certain land which 
originally formed a portion of a karnam 
service inam which has since been en- 
franchised. The plaintiff became kanann 
in 1908 and this portion of the inam was 
enfranchised in 1909 in favour of the de- 
fendant who admittedly was not an office- 
holder. The plaintiff continued in office 
for some years but was then removed and 
now brings this suit in 1920 to recover the 
land. He bases his claim on the following 
facts. He contends that, when the land 
was enfranchised in 1909, it was enfranchis- 
ed by Government not for the benefit of 
the person in whose name the title-deed 
stands but for the benefit of the office- 
holder. He being the office-holder at that 
lime must be deemed to have had the land 
enfranchised for his benefit and it then 
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became his private property. The fact thafi 
he is now out of office, therefore, does not 
affect his right to recover the land. In this 
argument 1 think there are two fallacies. 
In the first place it necessitates a presump- 
tion that, when Government enfranchised 
this land in favour of the defendant who 
was not an office-liolder they must be taken 
to have intended to enfranchise it in favour 
of the office-holder, although in terms they 
enfranchised it in favour of a stranger. It 
is impossible to draw any such presumption 
when we have the clear terms of the title 
deed against it. In the second place, it is 
based on the assumption that the enfran- 
chisement does not amount to a re-grant; 
but in the case in Venkata Jagantiadha v. 
Veerabhadrayya (1), a decision of the Privy 
Council to the case of a karnam service 
inam was specifically distinguished from 
that of a poLignr's inam, and it appears to 
me that it was held that in a case of a 
service inam the enfranchisement does 
amount to a re grant. Tliis view has been 
held by a Bench of this Court in Krishna 
Sastri v. Singaravelu M itdaliar {2) to which 
my learned brother was a party, and again 
by a Single Judge Wallace, J,, in Govri- 
kantam v. Rammaurthy (A) and by Deva- 
doss, J., in Venkata Rao v. Mango Rao (4). 
A contrary view was taken by a Bench of 
this Court in Lakshminat'asi mham v. Ven~ 
kataratnayamma (5} but the balance of 
opinion is against tliat view and 1 wish to 
express my concurrence with the maiority. 
If, therefore, the enfr.inchisement amounts 
to a re-grant, it cannot be denied that 
Government can do what they like with tho 
laud when they are granling it anJ. there- 
fore, the gi-ant to the stranger defendant 
is ))erfectly justifiable and cannot be im- 
peached lyv the plaintilT. 

In this view the appeal fails and is dis- 
mis.sed with costs. 

Odgers, J*— a,.^teo, I a Ihere to tho 
view I expre.ssed in my referring judgment 
in Krishna Sastri v. Singaravelu Mudaliar 
(2) as to the effect of the Privy (council 

(1) Gl Ind. Cas. GOT; 44 M 613; 11 M. L. J. 1; 31 C. 
L J IG- 14 L W. 59; (1921) M. W. N. 401; 30 M. L. 
T 11- 23 C. W. N. 302; (1922) A. I. R. (P. C.) 90; 48 I. 
A. 24 4 (P. C ). 

(2) 91 Ind. Cas. 130; (192.5) M. W. N. 218; 48 M. L. J. 
470- (192.5) A. I. R (M.) 780; 48 .M. .570. 

(3) 80 Ind. Cas. 5.57; 19 L. \V. 063; 40 M. L. J. 482; 
31 M. L. T. 231; (1924) A. I. R. fM.) 783; (1924) M. W. 
N. 565. 

(4) 87 Ind. Cag. 376; 49 M. L. J. 71. 

(5) 70 Ind. Cas. 6i3; 30 M. L. T. 331. 
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decision in V enkata Jagannadha v. Veera- 
bhadrayya a) also to tho view that I 

expressed there that the decision in Laksh- 
viinarasimham v. Venkataratnayamma ( 5 ) 
cannot be supported. 

Appeal dismissed 

Z. K. 
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bor these reasons I dismiss theappea 
■with costs. 

Appeal dismissed. 


LAHORE HIGH COURT. 

First Civii, Appeal No. 1481 of 1923. 

January 30, 1924. 

Present;— Mr. Justice Le Rossignol. 

Sirdar tSAHOEV SINGH — Appellant 

versus 

VIOYA\yATI WIDOW OF DWARKA 

SINGH AND OTHHRS— Respondents 

-P/'oeejiure Code (Act V of WOS), 0. XXII, rr. o 

10 Death of party— Lcfjal representative, nuestioi 
of— Appeal, whether lies. 

An order passed under r. 5 of O. XXII of the C 
1 . C. determining the question as to whether ? 
certevm person is or is not the legal representative of i 
deceased party is not open to appeal 

Rule 10 of O. XXII of the C. P. C. is a residuan 
ru e governing only those eases tvliieh are not pro" 
vided for by the preceding rules. 

First appeal from an order of the Senioi 
Subordinate Judge, Delhi, dated the 24ll: 
March 1923. 

Mr. L. C. Mehra, for the Appellant 

Lala Badri Das, K. B., and Lala A’aifa, 
Kishore, for the Respondents. 

1916 one Dwarks 
Nath Singh obtained a decree for the sale 

of mortgaged property in satisfaction of his 

mortgage- debt and died in November 1918 

His widow was brought on the record ir 
execution proceedings in 1919 and the pre- 
sent appeal arises out of an application b\ 
a. nephew of the decree-holder to be brought 
on the record as a legal representative” ol 
the d^ecree-holder. The Court below has 
neld that he is not the legal representative 
and has refused to bring him on to the re- 
cord as such. 

He has appealed to this Court and the 
preliminary objection taken by the respond- 
^ts is that the appeal is not competent 
The order of the Court below was passed 
under O. XXII, r. 5 and that order is not 
appealable. Appellent’s Counsel urges that 
U- XXll, r. 10, applies to the case but that 
rule is clearly a residuary rule governing 
only those cases which are not provided for 
by the preceding rules. 


MADRAS HIGH COURT. 

Second C.vil Appeal No. 316 of 1922. 

February 18, 1925. 

Present: — Mr. Justice Madhavan Nair, 

Nawab SULAIMAN ALIKHAN and 

OTHERS — Defendant No. 1 and mis Lejal 
Representatives — Appellants 

versus 

MENNA VENKATANARAYANA 

GARU AND OTHERS— Plaintiff and 
Defendant No. 2 — Respondents. 

Contribution, suit for — Co-judgment^debtors — Decree, 
form of. 

In a suit by one of three co-judgment-debtors for 
contribution against the two others, the decree that 
must be passed is not a joint one against both for 
tlie whole amount, but a several one for a moiety 
against each or his legal representative. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Cocanada, 
in A. S. No. 4 of 1921, preferred against 
that of the Court of the Additional Dis- 
trict Munsif, Cocanada, in O. S. No. 308 of 
1919, (O. S. No. 1082 of 1916 on the file of 
the Court of the District Munsif, Rama- 
chandrapur). 

Mr. N. Rama Rao, for the Appellants. 

Mr. P. Somasundaram, for the Respond- 
ents. 

JUDGMENT. — The first defendant is 
the appellant. He is now dead and hislegal 
representatives have been brought on 
record. Plaintiff’s suit was one for contri- 
bution against the persons who were along 
with others, judgment-debtors in 0 S. 
No. 358 of 1904 on the file of the Court of 
the Principal District Munsif of Masuli- 
patam. A joint decree was passed against 
the two defendants by the Court of first 
instance. On appeal the Subordinate Judge 
departed from the usual rule of passing 
several decrees against the two defendants 
because he was under the impression that 
there was only one judgment debtor in the 
said O. 8. No. 358 of 1904 and the others 
were all his legal representatives. The 
report submitted by the Subordinate Judge 
shows that on this a.ssumption he was 
wrong. It follows, therefore, that the joint 
decree against the two defendants should 
not have been passed by the lower Court. 
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So far as the first defendant is concerned 
the lower Court’s decree is modified and the 
plaintiif will get a decree for half the 
ainoimt against the assets of the fiist de- 
feiidaut in the hands of his legal repieseii- 
tatives. In other respects the decree of the 
lower Court will stand. The parlies will 
pay and receive proportionate costs. The 
first respondent’s Vakil's fee in this case is 
fixed at Rs. 35. 

V. K. V. Decree varied. 

N. H. 


PATNA HIGH COURT. 

Civil Revision's Nos. 228 to 240 op 1924 

AND 

Appeals from Appellate Decrees Nos. 913 

TO 951 OP 1921. 

May 20. 1925. 

Present : — Mr. Justice Ross and 
Mr. Justice Knlwant Sahay. 

8. N. MULLICK—Plun’i IFF— Appellant 

vei'svs 

GANGA GOPE and otiiers-Defendakts— 

Respondents. 

Civil Procedure Code (.{ctVof 1008), s. 105, 0. IX, 
r. 13 — Caxe transferred from one Court to another— 
Notice to defendant, absence of — Adjournment, appli- 
cation for, rejection of — lOx parte decree — A]>j>lication 
to set aside ex parte decree, dismissal of- -Appeal — 
Appellate Court, power of. to set aside ex parte decree. 

A suit pending in one Court ivas transferred to an- 
other Court and on the <lato of hearing the defendant 
applied for time on the ground that he was not aware 
of the transfer and was not ready to go on with tlie 
case. This application was refused and t!ie case was 
heard on that date ex parte and wa.s decreed ex parte 
on a subsequent date. Defendant hied an application 
under O. IX. r 13 of the G. l\ O.. to set aside the ex 

parte decree but the application was rejected and no 

appeal was prasented against tlmt order. On apjieal 
against the ex parte decree, liowever, the Appellate 
(Jourt set aside the ex parte decree on the ground that 
an adjournment should have been granted on the ap- 
plication of the defendant and remanded the case to 
llie Trial Court for decision according to law : 

Hell, A) that tlie defendant notliaving i)een inform- 
ed of the order transferring the case from one Court 
to another the application of the defendant for ad- 
journmoni should have been granted; [p. 16S, col. 1] 
(2) that as the improper refusal of the Court to 
grant time to the defendant on that date had affected 
the decision of the case the defendant was entitled on 
appeal to have tlie decree set aside and the case re- 
heard, apart altogether from any question raised 
in any ay>plication under O. IX, r. 13 of the C. P. C., 
as to whether he had suflicient cause for non-appear- 
ance on the dale when the decree was passed, [ibid.] 

Appeals against an order of the District 

Judge, Gaya, dated the 13th February 1934, 
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reversing that of the Miinsif, Gaya, dated 
the 7th August 1923. 

Mr iS. A', /io.se, for the Appellant. 

Messrs. A’. K. Prasml [11) ,;iid D. L. 
Kandkeolyar, for the RespoiulenN. 

JUDGMENT. 

Ross, J. — 'I'hcse are appeals against 
the decrees of the District Judge of Gaya in 
certain rent suits which were decreed cx 
parte by the Additional ]\Iunsif of Gaya, 
aud there are also applications in revision 
in certain of thecases. It appears that on 
the 19th of July 1923 the cases were fixed 
for trial on the 3rd of August 1923. In 
the meantime on the 31st of July they 
were transferred from the Court of the 
Third Munsif where they had been insti- 
tuted to the Court of the Additional Munsif, 
On the 3rd of August the defendants 
applied for time on the ground that they 
were not aware of the transfer and were 
not ready to go on with tlie case. This 
application was refused and the cases were 
heard on the 3rd of August c.r parte and 
decided on the 7lh of August. On the 
5th of September the defendants filed 
petitions under O. IX, r. 13, to set aside 
the ex parte decrees and on the 29th of 
September 1923 they also filed appeals 
against the deciees themselves. On the 3rd 
of October the Munsif rejected the petitions 
under O. IX. r. 13. and no appeal was 
presented against that Older. On tiie 13th 
of February 1924, the District Judge decreed 
the appeals and remanded the suits for 
hearing on the merits. 

It is contended on behalf of the plaintiff- 
appellant that it was not competent to 
the District Judge in apjieal from the ex 
parte decrees to enter into questions which 
fell within the scope of the application.^ 
under O. IX, r. 13, and that even if he 
could do so, lie was not entitled to do so 
in tlipse cases where the applications under 
O. IX, r. 13 had been rejected The learn- 
ed Counsel for the respondents relies, 
on 8 105 of the C^ P. C., and contends that 
where a decree is appealed fj-om, any error, 
defect, or irregularity in any order affect- 
ing the decision of the case may be set 
forth as a tjround of objection in the memo- 
randum of appeal and that he is entitled 
to que-stion the propriety of the order of the 
3rd of August refusing an adjournn ent as 
well as the propriety of the order (d the 3rd 
of October dismissing the application for 
re-hearing under O. IX, r. 13. The latter 
contention raises a question of some diili- 
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culty and lliei-e is a decision of the Madras 
High Court in Badrel Chinna AsetJni v. 
Vattipalli Kesarciyua (1) which is against 
the respondents. It is not necessary, how- 
ever, to decide that question in these appeals 
because it is, in niy opinion, clear that the 
respondents may question the propriety of 
the order of the 3rd of August refusing 
an adjournment. The learned District 
Judge lias found that the defendants were 
not informed of the order transferring the 
case from the Court of the Third Munsif to 
the Court of the Additional Munsif. In 
my opinion, therefore, the application for 
adjournment made on the 3rd of August 
ought to have been granted. As the im- 
proper refusal to grant lime on that date 
affected the decision of the case, the re- 
spondents were entitled to have tlie decrees 
set aside and the cases re-heard, apart 
altogether from any question raised in any 
application under O. IX, r. 13. as to whe- 
ther they had sufficient cause for non- 
appearance on the 7th of August when the 
decrees were passed. 

There was a further defect in the pro- 
ceedings in the Court below in that the 
suits were consolidated after evidence for 
the plaintiff had been taken. 

On these grounds I think that the de- 
cision of the learned District Judge was 
right and that these appeals must be dis- 
missed with costs. The applications in revi- 
sion are also dismissed with costs. There 
will be one set of costs in the appeals and 
one set of costs in the revision applications. 
Hearing fee one gold mohur. 

Kulwant Sahay, J. — I agree. 

z. K. Appeals dismissed. 

(1) GO Ind. Cas215; 30 M L. J. 007; 12 L. W. 507; 
(1920) M. W. N. 780; 20 M. L. T. 63. 


LAHORE HIGH COURT. 

Civil Appeal No. 1821 of 1920. 

December 11, 1923. 

Present: — Mr. Justice Broadway 
and Mr. Justice Fforde. 

DEVI DAS AND OTHEKS— Plaintiffs— 

Appellants 

versus 

AN ANT RAM and others— Defendants 

— Respondents. 

Limitation Act (/X of 1908), ss. 3, 3, Sch. I, Art. 168 
— Civil Procedure Code (Act V of 1008), s. 151, O.XLI, 
rr. -27,19‘- Appeal — Adjoumment^Default of appear- 
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once on otljourned dale-^-Dismissed for default — Appli- 
cation fey rc-admisnion fled beyond Umitation^Exten- 
sion of time — I nherent power of Court, exercise of. 

Arguments were heard in an appeal hy a Pistrict 
Jnd£?c and a <late was tixeci for annovit'oement of judg- 
ment. dndgtnent wa.s not, however, proiiouneed on 
the (late lixed as it was repre.^^ented to the Court that 
there was 'll a|>)»eal pending in the Hisjh Court the 
decision of whieli would be a detf^rmining factor in 
the case. The District Judge accordingly adjourned 
tlie ca.se to anotlier date. On that dale the appeal 
was called ou and in the absence of the j)arties was 
dismis-ed in default under O XU. r. K of the C. l\ 
C. Mor«‘ than 30 days aft('r the dismis.^-al of the ap- 
]ieal the app'^liant til 'd an aj>plicathjn under r. 10 of 
the Order asking for the re-admission of the ap]>eal on 
the ground that lie was not aware of tlie last date of 
licaring on wliicli the appeal h/ul been dismissed for 
default; 

Held, (li that tlic last date of hearing having been 
lixed in order to enable the Court and the parties to 
consider the effect of the decision of the High Court 
in tlie appeal pending before tliat Court, the parties 
were b»*und to appear on that date and that the Court 
was entitled to disniiss the appeal for default on the 
failure of thejiarties to appear; 

(2) that s. 5 of the Limitation Act could not be 
resorted to for the purpose of extending the limitation 
prescribed by Art. 168 of Sch I to the Limitation Act 
for an application to re-admit an appeal dismissed for 
default : 

(3) that the Court would not in sucli a case exer- 
cise its inherent powers to help an appellant as this 
woul 1 be tantamount to overriding an express statu- 
tory provision enacted in s. 3 of the Limitation Act. 

Appeal from an order of the District 
Judge, Amritsar, dated the 4th June 1920. 

Mr. L. C. Mehra, for the Appellants. 

Mr. C. H. Carden Noad, for the Respond- 
ents. 

JUDGMENT. — This appeal has come 
up to this Court in the following circum- 
stances. 

An appeal was heard by Lala Ganga 
Ram Wadhwa as the District Judge of 
Amritsar and the 11th of July 1919 was 
fixed for judgment. Judgment was not, 
however, pronounced, dates being given 
for that purpose from time to time upto the 
9th August 1919. On that date it appears 
that the District Judge's attention was 
drawn by the Counsel for the appellants, 
to the fact that there was an appeal pend- 
ing in the High Court the decision of 
which would be a ‘determining factor in 
the present case.’ He accordingly adjourn- 
ed the case to the 8th December 1H19 as 
appears from the vernacular record On 
that date Mr. Brasher had assumed charge 
of the District Court. The appeal wat 
called on and in the absence of the partiM 
was dismissed, in default under O. XLI, 
r. 17, C. P. 0. On the 26th April 1920, the 


* 


[91 1. 0. 1925J 


MIDXAPUR ZEMTS’DARY CO. V. RAM KAKAI SIN'OTI DEO. 


1G9 


appellants filed an applieation under 
O. XLI, r. 10 askini? for Ih*^ re-admis?^ion 
of the appeal on the ground that the ai»pel- 
lants were not aware tUat the 8th of Dee ni- 
her 1010 had heen fixed in the ease, d'he 
learned District Judge (Mr. Hraslier) dis- 
missed the application under O. XLI. r. 10, 
holding that it was barred under Art. 108 
of the Limitation Act and that time could 
not be extended under s. 5 rtf that Act. 
He also considereil that s. 151 of the (’. P. 
C’., did not enable him to assist the ai*i-el- 
lants. 

They have now come up to this (’ourt 
through Mr. Lai ('hand ^[ehra whom we 
have heard, d’here can be no doubt that 
s 5of the Limitation Act cannot be resorted 
to for the purpose of extending t he limita- 
tion prescribe( by Art. 1(18. Moreover to 
exercise our inherent i>ower wouhl be tan- 
tamount to overiiding the express statu- 
tory provision enacted in s. 3 of the Limi- 
tation Act. It has been contended that the 
8th December 1!)19 was merely a postpone- 
ment of the order fixing a date for the 
announcement of judgment. To this con- 
tention we are, however, unable to acce{le. 
The proceedings of the Uth August 1!)10 
clearly show tliat the adjournment was 
given to enable the Dourt and the parties 
to consider the elYect of the decision of the 
HighC’ourton the appeal pending before 
the Court. 

In these circ\imstances the appeal fails 
and is dismissed with costs. 

2 . K. Appeal <lisniissed. 


PATNA HIGH COURT. 

Appeal from Okioinal Decree No. 30 

OF 1922. 

June 10, 1925. 

Present: — Mr, Justice Das and 
Mr. Justice Adami. 


mines, effect of—Con.^iructivt pos.<ies.^ion—Di.<i)ynsses- 
sityn — Abayidonment— T re.-fpass, effect. -■/ 1 it junction, 

suit for, mnintalrdbifity of. 

Xo jircsiiniptioii nrise.s under s. 90 of tlie I'X-idciu e 
Act as to an agent s autluuity to e.xerute a document 
wliii-h mu.st alwavs be proved in the usual way. | p. 

17-J. col. 1.1 

d'hc expre.ssion “all tlic pri'peity of tlic dcc(':isc(l ’ 
in s. 170 of the Succession Act must be constuu d as 
meaning the actual ])roperly of the deceased, whether 
held by him for his own benefit or for the benefit of 
< -thers. ' ji. 172, col. 2. | 

disposal c.f property belonging to a deecriMd 
jv'i’son by the administrator t*f the estate of tlio 
deceased without the j>revious jicnnission of the 
Court is v«udablc at the instance of any otlicr person 
interested in the i>ropcrty. that is to say, an (,bjec- 
tion to sm-h a sale must pian'pod cither fii-m tlie 
heirs of llic deceased or from those persons who 
have a benelicial interest in the iiropcrty. [p. 17:', 
col l-l 

peli\’ery of pos.'^ession is essential to tlie complc- 
ti.m of a lea.se umler the Transfer of Pro|)eily Act 
only where the lea.se has been made by oral agieciiu nl 
and a lease hy oral agreement cannot be made 
where it is from year to year or for any term exceed- 
ing one year or reserving a yearly rent. Delivery 
of possession i.s not, therefore, necessary for tlie cc ni- 
plelion of a permanent lease under the Act. Such a 
lease can be created bv a registered instrument, [p. 
173, col. 2.1 

liy possession is meant possession of a cliaracter of 
which the thing tube pos.sessed is suscejet il)Ie. and 
for many purposes the law regards the right to 
possession as ecpiivalent to jio.ssession; e.specially 
where the jiroperty is not in the ac-tual possession of 
anyone, fj). 173. col- 2; )). 17-1, cul. 1.] 

The omission of an owner or lessc-e of mineral l iglit.s 
to work the mines does not show that he is not in 
possession of the mines. The person in wheun the 
title to the mines rests must be deemed to lie in con- 
structive possession of the mines a.s an owner or lessee, 
as tlie case might be, and .such constructive jiossession 
is a sufliciont foundation for an action in tre.^jass. 
[p. 171, col. 1.] 

The mere failure hy a les.sco of mineral rights to 
work the mines docs not amount to an ahandemment 
of the lease. The mere fact that the lessor treats tlie 
lease as having heen snrrendcrecl does not in any way 
operate to the prejudice of the lessee unless the lessor 
actually takes possession of Iho demised land and 
retains' possession for the statutory iieriud. Where 
a trespasser enters up"!) such land and after working 
the mine for a short period abandons possession, the 
lessee of the mines is restored to the same position 
in all respects which he occu|)ied before the intrusion 
ttxik jilacc. [p. 174, col. 2; p. 173, col. 1.] 

The refusal of tlie lessor to recognize the title of 


The MIDNAPUR ZEMINDAUY CO., 

Ltd. — Pl.aintiffs — Appei.i ants 

versus 

RAM KANAI SINGH DEO and others 

— Defendants— Respondents. 

Evidence Act (I of 1872), s. 90— Execution of docu- 
ment— Agent, authority of, proof of - Premnu ption— 
Succession Act (X of 1866), 179, 269- '‘All the pro- 

perty of the deceased", meaning of —Proreriy conveyed 
by administrator without sanction of Court — Convey- 
ance, whether can be challenged — landlord and tenant 
— Lease of mineral rights — Lessee, failure of, to work 


lessee from the land. What is wanted on the part of 
the lessor is a positive act of dispossession so as to 
enable him to invoke the doctrine as to lapse of time. 
In the absence of siieli posit ive act of dispossession 
the lessee may invoke the doctrine as to constructive 
posseBsioD. He may for a time be dispossessed; but 
when the trespa.sser abandons possession the les.^ce is 
in the aamc position in all resjiects as if no intrusion 
had taken place, fp. 175, col. 2.] 

A pennanent lessee of mineral rights in a certain 
piece of land is entitled to obtain an injunction 
against a tre.spasser. even if he is not himself in 
actual poseession of the land, if he iatlshea the Court 
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that the injury whicli is apprehended will be either 
continuous or frequently repeated or very serious. 
Tp. 174, cols. 1 2.J 

Appeal against a decision of the Subordi- 
nate Judge, i\lanbhuin, dated the 17th 
December 1921. 

]\lessr3. P. C. Manuk, A. Sen and S. N. 
Palit, for the Appellants. 

Messrs. Sultnyi Ahmed, C. C. Das, L. N. 
Singh, S. M. Mullick and N. N. Sen, lor the 
Respondents. 

JUDGMENT. 

Das, J.— 1 think this appeal must suc- 
ceed. The plaintiff company claims the 
mineral rights in Perganna Barahhum 
under a permanent mokarray'i lease granted 
by Raja Braja Kishore Singh Deo. the then 
proprietor of the perganna, to one Kenny on 
the 12th November T^Sl ; and the suit out of 
which this appeal arises was fora declara- 
tion of its title to those rights, for damages, 
and for a permanent injunction restraining 
the defendants from carrying on mining 
operations in the pergajina. 

The present proprietor (whose estate is 
under attachment under the provisions of 
the Encumbered Estates Act) has been cited 
as defendant No. I in the action— defendant 
No. 2 is the manager of the estate appointed 
under the Act. On the 5th September 1911 
the present proprietor granted a mining 
lease of the perganna for 999 years to 
Herambo Nath Ranerji, cited as defendant 
No. 3 in the action. Herambo in his turn 
granted a prospecting license to Guzder, 
the 6th defendant, on the 11th Ft*bruary 
1920. It is admitted that Guzder is actually 
carryingon underground operations through 
his agent, Ohandari Singh, named as defend- 
ant No 4. The suit was originally insti- 
tuted against defendants Nos. 1 to 4, the 
plaintiff not being aware that ('handan Singh 
was the agent of Guzder. The plaint was 
subsequently amended and Guzder was 
added as a party to the suit on the 23rd No- 
vember 1920. 

The defendants contested the suit on 
grounds which are common to them. The 
Subordinate Judge has given effect to most 
of these objections and has dismissed the 
plaintiff's suit on the following grounds : 
first, on the ground that the plaintiff Com- 
pany has not established its title to the 
minerals; second/y, on the ground that the 
plaintiff Company, not being in possession 
of the thing demised, is incompetent to 
maintain an action for trespass and, there- 
fore, for injunction; thirdly^ on the ground 
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that there was, by operation of law, an aban- 
donment by Kenny of his interest under 
the lease of 18dl, entitling the proi)rietor 
to enter into a fresh arrangement with 
Herambo; fourthly, on the ground tliat the 
suit is baried by limitation ; ami lastly on 
the ground that the plaintilf C.):n|)any is 
estopped from disputing the title of 
Herambo under the lease of the otli 8eptem- 
bar 1911. 

1 will first consider the question of title. 
As 1 have said, the tlien proprietor of 
Barabhum executed a permanent mokarrari 
lease in favourof Kenny on the 12lh Novem- 
ber 1881. The validit}' of the lease was 
unsuccessfully challenged by the defend- 
ants in the Court below, and it was not in 
controversy before us. We stai t then with 
this, that Kenny acquired a permanent, traiis- 
ferahleand heritable interest in the minerals 
in Perganna Barabhum under the lease of 
the 12th November 1881. Now it api)ear3 
that though the lease was taken l)y Kenny 
in his own name he was in fact acting on 
behalf of himself and eleven other persons. 
On the 24th February 1882 Kenny executed 
what is called a deed of declaration of trust 
in which he declared that “he, his heirs, 
executors, administrators, representatives 
shall and will henceforth stand and lie pos- 
sessed of the said mines and minerals ancl 
all mining rights granted by the said patla 

in trust for the said 

several persons whose names are set forth 
in the first column of the Second Schedule 
hereto according to the shares and interests 
set opposite to tlieir respective names in the 
second column of the Second Schedule here- 
to." It is not necessary to give tlie names 
of the persons interested in tlic patia ol the 
25th November 1881 ; it is sufficient to say 
that Kenny had three shares out of 32 and 
that eleven other persons whose names 
appear in the Second Schedule had the re- 
maining shares. 

On the 28th January 1891, a Company was 
formed called the Barabhum Co . Ltd., with 
a view “to acquire lands for the mining 
purposes and mining rights of nil kinds in 
Manbhum, Singhbhum, and Ohota Nagpur 
and elsewhere in British India and in par- 
ticular the mining rights in Perganna 
Barabhum acquired bj'one Nathaniel Kenn}’ 
under a perpetual lea-^^e from Mahaiaja Braja 
Kishore Singh dated I2lh November 
1881, and now vested in the said Nathauiel 
Kenny as trustee in terms of an indenture 
dated the 24th February 1882." On the 5th 
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February 1891, an agreement for sale of the 
property which was the subject-matter of tlie 
mokarrari p-itVi of the JOth November 
wasenteredinto between Barabhuin Co., Ltd., 
and a number of persons called the vendors 
including all the persons who according 
to the deed of declaration of trust weie 
interested in the pitta oi the 25th November 
1881. By this agreement the vendors agreed 
to sell to Barabhum Co., Ltd., the under- 
ground rights of Perf 7 rtuna B irablium for the 
sumof Ks. 32,000 wliich was agreed to be paid 
and satisfied by the allotment to them of 
320 shares in the capital of the Company. 

It appears that these shaies were allotted 
to the vendors in the proportion in which 
they were interested in the lease of the 
25th November 1881. It will be noticed 
that various persons are mentioned as 
vendors whose names did not appear in the 
deed of declaration of trust as being in- 
terested in the demised ])roperty; but the 
explanation is that these persons came to 
acquire an interest by subsequent tiansfers. 
Meanwhile Kenny died in England before 
the legal estate couM be conveyed. He 
left a Will of which Probate was taken in 
England, Mr. Foley, acting under inst ruc- 
tions from the English exeexxtors and as 
their constituted attorney, obtained Letters 
of Administration to the estate of Kenny 
from tlie Calcutta High Court on the 2lst 
November P)05. “with etYect within the 
province of Bengal. ' On the 29th January 
1908, Foley as the administrator of the 
estate and effects of Kenny conveyed the 
property to the C.omi)any. On the 14th 
July 19l(). the Company transferred its 
interest to Billinghurst and on the IHh 
July 1917, Rillinghur&t conveyed it to the 
plaintiff (’onii)any. 

Now there is no dispute as to llie valid- 
ity or sufficiency of the transactions by 
w'hich the Barabhum Co , Ltd., conveyed 
the property to Billinghurst and Billing- 
hnrst conveyed it to the plaintiff Company. 
The only question is as to the conveyance 
of the property to Barabhum Co., Ltd. 
Now Kenny's interest in the thing demised 
being admitted, what infirmity is there in 
the title of the plaintiff Company ? The 
learned Subordinate Judge attacks lioth 
the declaration of trust of the 24th Febru- 
ary 1882, and the conveyance by Foley to 
Barabhum Co., Ltd., on the 29lh January 
1908. He attacks the declaration of trust 
on the ground that Kenny had no author- 
ity to declare himself a trustee for his 
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co-sharers. The view of _ the learned Sub- 
ordinate Judge on this point may be 
stated in his own words: — “ruder tliis 
deed Mr. Kenny constituted himself to be 
the trustee of the eleven other co-shareis. I 
do not think that he could constitute him- 
self to be a trustee on behalf of the eleven. 
He could create a trust and make himself 
a trustee only in respect of Ids own jno- 
pertv and not in res]iect of t!ie property 
of others. He was, therefore, in my opinion 
not a trustee, but only a /a7*CK/ar of those 
eleven persons in respeet of the shares in 
the lease-hold property." It is not neces- 
sary for me to say anything more than 
this that the view of the learned Subor- 
dinate Judge cannot be supported for a 
single moment. The legal title was in 
Kenny; but as between him and his c<'- 
sharers he was entitled to a small shaie 
in the demised property. The deed itself 
states that the eleven persons, who had a 
beneficial interest in the demised property, 
had requested Kenny to execute a decla- 
ration of trust in respect of tlie property. 
It was but light and proper that Kenny 
should make an open declaration to the 
effect that though the legal title was in 
him. he was holding the property on behalf 
of himself and eleven other persons. The 
learned Subordinate Judge has entirely 
misunderstood the position. It is not that 
Kenny constituted himself a trustee on 
behalf of his co-sharers, but that he was, 
by construction of law, a trustee bound to 
convey the legal title to his co sharers, 
whenever callofl upon to do so. T his is 
all that the declaration of Kenny amounts 
to. 

The, learned Subordinate Judge next 
turned his attention to the agreement of 
the 5th Febiuary 1891 and found that it 
was not proved in accordance with law. 
The learned Subordinate Judge is entirely 
right when he says that it was for the 
plaintiff to prove that^ the twelve persons 
who were interested in the demised pro- 
perty or their representatives in-interest 
actually executed this agreement. Now it 
api)ears that eight of these persons repre- 
senting ll-annas share in the subject- 
matter of the lease, executed this document 
througli their constituted attorneys and it 
is quite true that there is no evidence in 
this case that the.se attorneys had any 
authority to execute the agreement on be- 
half of the ll-annas: share-holders. J'he 
objection as to the sufficiency of proof was 
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taken in the Court below and the learned 
Subordinate Judge derided, in my opinion, 
rightly, that no presumption arises under 
s. 93 of the Evidence Act as to an agent's 
authority whicli mu''t be proved in the 
usual way. I agree that the plaintitT C’oin- 
pany has not establislied that this agree- 
ment was executed l)y all the persons 
interested in the subject-matter of the lease 
of the 25th November 1881; but, in my 
opinion, the ([uestion as to the proof of 
tins particular document does not fall to 
be considered. The learned Subordinate 
Judge made unnecessary difficulty for him- 
self. We know that the legal title in the 
thing demised was in Kenny although there 
were various other persons beneficiall}^ 
entitled to specific shares in it. We may 
put out of our mind the agreement of the 
5th February 18'Jl. Kenny died and on 
his death Probate was obtained of his Will 
in England. As I have said, Foley obtained 
Letters of Administration to the the estate 
of Kenny “with effect within the province 
of Bengal." Xow what is the position? 
Upon the grant of Letters of Administra- 
tion to Foley, the demised land (which 
was then within the province of Bengal) 
vested in Foley as such administrator; 
and Foley was competent to deal Avilh 
the property in due course of adminis- 
tration. As will be remenibere:!, Foley 
conveyed the demised property to Bara- 
bhurn Co., Ltd., on tlie 20th January 1908. 
The learned Subordinate Judge objects 
to this transactioii. He remembered that 
the declaration of trust showed that Kenny 
Avas a beneficial owner of only a small 
share in the property and that in regard 
to the remaining shares he was a trustee 
of eleven other persons; and he thought 
that as Kenny's Will did not purport to 
deal Avith the legal title in the demised 
property, that title did not vest in Foley 
BO as to enable him to convey it to Bara- 
bhum Co., Ltd. 

Now it is quite true that Kenny did not 
deal Avith the demised property in his Will 
and the learned Subordinate Judge is 
right in saying that “so far as this property 
i.s concerned, he died intestate." But even 
the estate of an intestate has to be adnn- 
nistered in due course of laAv; and s. 179 
of the Indian Succession Act says that the 
“executor or administrator, as the case may 
be, of a deceased person is his legal re- 
presentative for all purposes, and all the 
property of the deceased person vests in 
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him as such." Xoav Avhat is the meaning 
of the AA'ords “all the property of the de- 
ceased"? There is high authority for the 
view that the Avords “all the property of 
the deceased" must be con.strued as mean- 
ing the actual property of the deceased, 
Avhether held by liim for his own benefit 
or for the benefit of others: see De Souza v. 
Secretary of State for India (1). There is no 
reason to doubt, therefore, that the demi.sed 
property vested in Foley as .^uch adminis- 
trator under s. 179 of the Indian Succession 
Act. 

The next question is Avhether Foley was 
entitled to convey the property to Barablium 
Co., Ltd. Now before dealing with this 
question let me examine Avhat Foley pur- 
ported to do. The <.leed of conveyance of 
the 29th January 1008, recites the following 
transactions : — 

Firsts the moknrrari patta of the I2th 
November 1881 granted by Kaja Bjaja 
Kishore Singh to Kenny, 

Second, the deed of declaration of trust by 
Kenny by Avhicli he declared that he, his 
heirs, executors and administrators and le- 
presentatives should and would stand and 
"be possessed of the snhject-n'.atter of the 
lease of 1881 in trust for the several persons 
Avhose names appeared in the Second 
Schedule of the deed, 

Third, the agreement of the 5tli Febiuary 
1891 hy which the persons then entitled to 
the subject-matter of the lease of the 25lh 
November 1881 agieed to sell the mining 
rights confeiied i>y lhat]ea.=e to BaiaUuim 
Co, Ltd., for 32,000 which suni should 
he paid and satisfied by the allotujent to 
the vendors of 320 shares in the capital of 
the Company. 

It then recites that the said shares have 
long.since been allotted to the said parties 
and that ever since the completion of the 
agreement of the 5Lh February 1891, tl.e 
Company has been in pos.session of the 
mining rights conferred by the said patta, 
but that the legal estate AA-as still outstand- 
ing in Kenny. In these circumsiances 
Foley as the administrator of the estate of 
Kenny transferred the mining rights con- 
ferred by the patta of the 25th NoA^emher 
1881 to Barabhum Co., Ltd. 

Noav Avhat is there to object to in the 
transaction? In point of form, ihe property 
stood in the name of Kenny and P'oley as 
the administrator of the estate of Kenny 

(1) 12 B. L. R. 423. 
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was competent to convey the property to 
Baral^hum Co.. Ltd., in due course of ad- 
ministration. if substance is to be regard- 
ed, then, tlmie is no doubt that though 
the legal title was in Kennj' the persons 
who were beneficially entitled to the pro- 
perty had already conveved their interests 
to the Barabhuni Co., Ltd., for valuable con- 
sideration, and were entitled to call upon 
Kennv or on the administrator after his 
deatli to convey the legal estate to Bara- 
bhuin Co., Ltd. Now it may be said that 
Foley had no lausiness to convey the pro- 
perty to Barabhuni C’o., Ltd , without tlie 
permission of the (''ourt. 'The general rule 
established under s. 2ti9 of the Indian Suc- 
cession Act is that ordinarily an administra- 
tor ought to olitain the previous pei mission 
of the Court before conveying the property 
to a tliird party. JUit then that section 
provides that a disposal of the. property by 
the administrator in contiaventioii of the 
rule stated in para. 3 of s. 2(>9 is voidable 
at the instance of any other person interest- 
ed in the property. In other words, if any 
objection was to be made to the conveyance 
of the 29th January 1908 that objection 
could proceed either from the lieirs of 
Kenny or the heirs of the beneticiaries re- 
cognised as such in the deed of declaration of 
trust. The objection could neither proceed 
from the landlord nor from any other party 
claiming through the landlord. In my 
opinion the conveyance in favour of Bara- 
bhum Co , Ltd., is not open to attack. That 
being so, the plaintiff (Company has clearly 
establislied its title to the demised property, 
for it is not disputed that the Barabhuni 
Co., Ltd., validly transferred the property 
to Billinghurst on the 14th July 191G and 
that Billinghurst validly transferred it to 
the plaintiff Company on the 14th January 
1917. 

The next point is whether the present 
suit by the plaintiff Company is maintain- 
able. The learned Subordinate Judge has 
shown some re-search into the intricacies of 
the Lnglish Common Law. He says that 
neither the plaintiff Company nor its pre- 
decessors ever got possession of the demised 
property ; and that, that being so, the 
demise only gave the lessee a right of entry 
in the property or, which is the same thing, 
an interesse termini which is not sufficient 
as a foundation for an action for trespass 
or a suit for injunction and damages. Now, 
eo far as I know, this doctrine has been 
applied ia England only to leases for years; 


it has. for instauec, never been apidicd to 
what are known as freehold leases. Now 
the lease with wlii> h we are ccaieeiiud is a 
perpetual lease, a lease creating a perman- 
ent. transferable and heritalde illtere^l in 
the thing demised, in which the lamilord 
has no right of reversion : Nc/m/ Kuocr v. 
Hiiiiinut JUthitdoor i'J). A lease of this 
nature is. so far as I am aware, unknown It) 
the lOnglish Common Law and i tio not think 
tiuit it is tpiite nece.ssary to ai)ply a doctrine 
applicable to Lnglish leases to a lease 
which is unknown to Ihiglish Law. In the 
next ])lace, it is as well to look to the de- 
finition of a lease in the Transfer of Pio- 
perty Act, a Statute with whicii we should 
be aetpaainted. At C'ommon Law, possession 
under tlie instrument is necessary to com- 
plete a lease, so that after a lease has been 
granted, and boi'oie actual entry has been 
ma le by the lessee, he is for many purposes 
not a tenant. I'nder the Transfer of Bro- 
])erty Act a lease of immoveable ])ropei ty 
from year to year or for any term exceed- 
ing one year, or reserving a yearly rent, 
can be made only by a registered instru- 
ment. All other leases of immoveable i)ro- 
perty may be made citlier by a register- 
ed instrument or by oral agreement 
accompanied by delivery of possession. It 
will be noticed that delivery of possession 
is essential to the completion of a lease 
under the Transfer of Property Act only 
where it has been made by oval agreement, 
and a lease by oral agreement cannot be 
made where it is from year to year or for any 
term exceeding one year or reserving a 
yearly rent. Now if, as I hold, delivery of 
possession is not necessary for the comple- 
tion of a permanent lease under the Transfer 
of Property Act, 1 do not see why we 
should import into our system the com- 
plications of English Law where delivery of 
possession is necessary to complete a lease. 
In the third place, what foundation is 
there for the suggestion that the plaintiff 
Company is not in possession ? By posses- 
sion is, and must be, meant possession of 
that character of which the thing is capable. 
We are concerned in this litigation with 
underground rights which are not capable 
of possession as a house, a watch or a ring 
is. For many purposes the law regards the 
right to possession as equivalent to posses- 
sion ; especially when the property is not 

(2) 1 C. 391; 25 tV. R. 2.39; 3 I. A. 92; 3 Sar. P. C. J, 

608; 3 Sutii. P. C. J. 257; 1 Ind. Dec. (N. 6.) 24g 
(P. C.}. 
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ia the actual possession of any one. It is 
quite true that the i>laintiiT Company has 
not yet \voike<l the mines ; but, “ilie mere 
omission of tlie mineral o\vn^*r to do any- 
thing Avith the subjoe.L-matler of his grant 
will not be a disseisin or di.'.possession of 
him in favour of the surface owner” (See 
Pollock and Wright on Possession, p. 87y 
Xow obviously there is no question of a 
‘'disseisin” unless, to start with there is a 
seisin, and, in iny opinion, t he omission of 
the mineral owner to work the mines does 
not show that he is not in pos.session 
of the mines. I hold that the plaintilY 
Company was in constructive possession 
of the thing demised and that constructive 
possession is a sufilcient foundation for 
an action in trespass (Clerk and Lindsell 
on Torts. 6th Edition, 380). In the fourth 
place, it is not necessary to emhan ass our- 
selves with a discussion as to forms of 
action known to English Common Law. If 
it were necessary to do so, one might say 
that though a person, not in possession, 
is not entitled to maintain trespass, he 
is entitled to maintain trover and to 
recover the value of personal chattels 
wrongfully converted by another to his 
own use. It is necessary to see what is 
the substance of the plaintiff Company's 
claim in this case. There is an injury to 
the plaintiff Company's right both actual 
and threatened. It has proved its title. 
It shows that the defendants or some of 
them have carried away coal which belongs 
to it, and are threatening to carry away 
more coal or convert that coal to their 
personal use. Is it to be supposed that 
the plaintiff Company has no remedy 
because it is not in actual possession of 
the thing demised ? Now even at Common 
Law, a tenant having a mere interesse 
termini could maintain an action for dam- 
ages for recovering the value of coal wrong- 
fully converted by another to his own use 
and he could also maintain an action for 
injury to his rights— Gi//arrf v. Cheshire 
Lines Committee (3) and these are the 
remedies which the plaintiff Company is 
seeking in this case. In regard to the 
question of injunction the case upon which 
the learned Subordinate Judge relies does 
not in my opinion, establish that a plaint- 
iff *not in possession, is not entitled under 
any circumstances to injunction, even if 
he satisfies the Court that the injury which 

^3) (1884) 32 W. R. 943. 
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is apprehended will be either continuous 
or fieqiieiitly repeated or very serious, 
i he case of U alHs v. Hands (4) was 
decided ou its own facts and is not an 
authority for the proposition tliat“aman 
having only i ntei'csse terniiyil cannot bring 
^ “action." In niy Opinion the 

])laiiitiff Company is entitled to maintain 
this action. 

The ne.xt question is wliether there was 
by operation of law an abandonment or 
surrender of tire lease by Kenny. There 
is no doubt that the plaintiff Company has 
not worked the mines ; but there is ample 
authority for the view that mere non-user 
does not amount to an abandonment. The 
passage which I have already cited from 
Pollock and Wright may be referred to 
in this connection. It is not nectssary to 
cite autliorities, for the principle is well 
recognised. The learned Subordinate Judge 
relies upon the following circumstances 
in support of his theory as to abandon- 
ment. He says that in PJOl the proprietor 
treated the lease as having been surrender- 
ed or abandoned. In 1901 the manager of 
the proprietor granted a prospecting license 
to ^lessrs. Mackinnon Mackenzie & Co., 
whose agent Robinson worked a particular 
kind of mineral called galena in one of 
the mouzas called Beldi; and the learned 
Subordinate Judge says that “the inference 
is that when the zemindar found that for 
a period of 20 years the lessee had not 
worked but had left the country, he in- 
ferred that the lessee had surrendered the 
lease and entered upon possession," and 
he saj’s that, since the zemindar entered 
upon possession, the lease was extinguished. 
There is, in my opinion, neither principle 
nor authority in favour of the startling 
proposition laid down by the learned Sub- 
ordinate Judge. A contention very much 
like the one which found favour with the 
learned Subordinate Judge ^vas advanced 
before the Privy Council in Agency Co. v. 
Short (5). Lord Macnaghten in dealing with 
the contention said that in the case of 
mines, the doctrine contended for might 
lead to startling results and produce great 
injustice. It is quite true that the pro- 
prietor treated the lease as having been 
surrendered in 1901 ; but what he under- 
stood is of no consequence unless he 

(4) (1893^ 2 Ch. 75; 62 L. J. Ch. 58G; 3 R. 351; 68 L. 

T. 428; 41 W. R. 471. 

(5) (1888) 13 A. C. 793: 58 L. J. P. C. 4; 59 L. T, 
677; 37 W. R. 433; 53 J. P. 132. 
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actuaily took possession of the demised 
laud and relaiiied jmssessiou fur the 
statutory period. It is t[uite true that in 
1901 he granted a lease to Messis. Mac- 
kiuuoa Mackenzie Co., and that Mac- 
kiiinon ^lackenzieik Co., worked the (jai na 
in one of the moiizas comprised within 
the Pevgatina. It is not suggested liiat 
any of tne subsequent lessees has been 
in possession for the statutory period. 
That being so, there was no abandonment 
of his interest by Kenny. 

I will no^v deal with the question of 
limitation. The defendants rely upon the 
following facts as establishing that the 
plaintiffs suit is barred by limitation. 
On the yth Xovember 1909, a letter was 
■written by Mathew'son as putnidar oi the 
Perganna contending that the mining 
rights in the Pcrgaiuui belonged either to 
the Government or to him as represent- 
ing the ::emindar. 'i'his letter throws no 
light on the (luestion of possession. On 
the 21st October 1905, the proprietor gave 
a mining lease to Sullivan. Admittedly 
Sullivan has never w'orked the mines and 
he surrendered the lease by a registered 
document. No question of dispossession, 
therefore, arises. Between August 19u4 
and September 1905, ^lessrs. Maekinnon 
Mackenzie ^ Co., worked a particular kind 
of mineral called galena in village Beldi 
under a license from the Manager of the 
Encumbered Estate. The extent of that 
working is shown by the local inspection 
note of the learned Subordinate Judge and 
the amount of the working is to be found 
in Ex. R. It appears that they took 
Rs. 17,415 worth of galena and that they 
paid the Rajah Rs. 11)2 as balance of the 
royalty due. It may be admitted that 
there was an ouster of the plaintiff Com- 
paii}' or its predecessors-in title by Messrs. 
Mackinnon Mackenzie & Co., of village 
Beldi comprised within the Perganna 
between August 1904, and September 1905 ; 
but Messrs. Mackinnon Mackenzie & Co., 
entered upon possession without title, for 
the proprietor had no power to grant a 
lease to Messrs. Mackinnon Mackenzie & 
Co. They ceased to work in September 
1905; and the rightful owmer, that is to 
say, the plaintilf Company, or its pre- 
dece^ 9 ors-in-title, on Messrs. Mackinnon 
Mackenzie & Co., abandoning possession 
of the mouza was in the same position in 
all respects as it was before the intrusion 
‘ took place. As Lord Macnaghten in 
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Short f5) says “there is no 
against wlium he can biing an action. 
He cannot make an entry upun If.” 

Time undoubtedly began to i un as aeainst 
the plaintill Com|iany in -August I'.Kji in 
regard to .Uoaca Beioi; but, in niy opinion, 
it crasetl to run in September illO.A when 
Messis. -Mackinnon Mackenzie A Co. 
abandoned pos3e^sion of tiie mouza. On 
the 15th June 19Ut) the Alanager of the 
Knciunbered hastate wrote a letter to 
Alcssj's. lloare Aliller A Co., the managing 
agents of Baraohuni Co., Ltd., infoiniing 
them t hat tlie R ij ignored Kenny's lease. 
The Alanager in iiis letter said “the 
mining liglits liave remained latent from 
the date and year the lease was granted." 
Alessrs. Hoare Aliller A Co. replied to 
this letter which lias not l)een put in by 
the defendants. On the 21lh June 19U(i, 
tliere was another lettei' from the Alauagcr 
ill which he lepeated tiiat the pi-opiietor 
refused to recognize Kenny’s lea.se In my 
0 [)inion tlie refusal to recognize Kenny's 
leas did not amount to dispossession. M’hat 
was w’anted on the part of the projirietor 
was a positive act of disposses.sion so as 
to enable him to invoke the doctrine as 
to lapse of time. As 1 havesairl, the rigiit- 
ful owner may invoke tlie doctiine as to 
constructive possession. He may for a 
time be dispossessed; but when the tres- 
passer abandons possession the rightful 
ow'ner, to quote the words of Lords Mac- 
naghten, “is in the same position in all res- 
pects as he was before the intrusion took 
place." The letters Ex. G-1 and G-2 tlirow 
no light whatever on this point. On the 
9th April 1907, the Raj gave a lease to 
Gobind Bose. It is not suggested that 
Gobind Bose took possession by virtue of 
this lease or carried on any underground 
operations. One may, therefoie, ignore 
Gobind Bose's lease. On the 5th September 
1911, the Raj gave a lease to Herambo who 
in his turn granted a prospecting license 
to Guzder on the 5th June 1919 and again 
on the Util February 1920. It is not 
suggested that Herambo defendant No. 3 
took possession by virtue of his lease or 
that he carried on any underground ope- 
rations. The plaintiJf’s cause of action 
arose for the first time when Guzder through 
Chandan Singh began to act under the 
prospecting lease. The suit having been 
instituted on the 14th June 1920 is amply 
within time. 

The last question is as to testoppel. 
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is ditiicult to understand the view of the 
learned Subordinate Judge on this point. 
It is conteiuk d that “as the predecessors- 
in-interest of the plaintiff Company l>y not 
■working the minerals in tlie Per.iannn made 
the defendant believe that the zeminday 
had the right to settle the minerals and 
as in that belief he pai<i Hs. l^3,()00 as 
salami to him for the lease of the minerals, 
the plaintiff Company, is estopped from 
. claiming a leashold interest in the minerals 
as against him. ' In my opinion it is only 
necessary to state the proposition to reject 
it. I hold that tliere is no question of 
estoppel to be tried. 

I would accordingly allow the appeal, set 
aside the judgment and the decree passed 
by the Court below. The plaintiff Com- 
pany is entitled to a declaration of title 
in its favour and to a (lermanent injunc- 
tion restraining the defendants and their 
agents and servants from working and 
appropriating the minerals in Peryanna 
Barabhuni. The plaintiff Company is also 
entitled to its costs in this Court' and in 
the Court below. 

Adami, J. — 1 entirely agree. 

z. K. Appeal allowed. 


A scribe may also assume the position of an attest- 
ing: witness if lie 8i,"ns the document after seeing the 
document <iuly e.xecuted. I^ut where the .scribe signs 
as scrilie before the e.xeciUion of the document by the 
e.xccutant, be cannot be considered an attesting wit- 
ness unless he again signs liy way of attestation after 
witnessing the execution of the document, (p. 177, col. 

Ham Paluidiir Singh v. Ajudhia Singh, 34 Ind. Cas. 
370; I P. L. J. 121); 20 C. W. N. 009; 3 P. L. W. 93. re- 
lied on. 

■fagannnth khan v. Bajratig Das Aganuala, ^2 Ind. 
Cas. 9«; is C. 61. distinguished. 

In tiie absence of special circumstances, the time at 
which an agreement is discovered to be void, so that 
cause of action to recover the consideration arises 
under .s. 65 of the Contract .^Vct, is the date of the 
contract, fp. 178, ool. 1.] 

Ananda Mohan liau v. (Jour Mohan Mullicli,7A Ind. 
Cas. 199; 50 C. 929; 21 A. L. J. 718; 1 P. L. T. 609; 
(1923) A. 1. li. (P. C.) 189; (1923» M. W. N. 803; 45 M. 
L. J.GK: 25 Pom. L. K. 1209; 33 M. !>. T. 305: 50 I. 
A. 239; 28 C. W. N. 713; 40 C. L. J. 10 , P. C.). follow- 
ed. 

Appeil against the judgment and decree 
of the District Judge, Rae Bareli, dated the 
24th November 1924, confirming that of the 
Sub-Judge. Partabgarh, dated the 20tli 
December 1923. 

Mr. Ghalam Ilasan, for the Appellant. 

Messrs. Radha Krishna and Avadh Behari 
Lai, for the Respondent. 

JUDGMENT, — The plaintiff’s suit for 
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Transfer of Property Act (IV of lSS2),s. dV—Attesta- 
tion of mortgage — Executant illiterate — Person luidting 
name of executant, whether can attest —Scribe, when 
attestuig witness- Contract Act {IX of 1S72), s. Od — 
Agreement discovered to be void — Suit to recover con- 
sideration — Cause of action, when aHses. 

Where a person writes on a mortgage-deed the name 
of the executant who is illiterate and then his oum 
name by w’ay of attestation, there is no proper attes- 
tation of the deed as required by s. 59 of the Transfer 
of Property Act, as a person cannot be an attesting 
witness to his own act. The matter would be differ- 
ent if the executant puts a marker thumb impression 
on the deed, for then it could be argued that the per- 
son attested to the mark or the impression, [p. 176, 
col. 2; p. 177, col. 1.] 

Sristidhar Ghosh v. Raksha Kali Dassi, 63 Ind. Ca*. 
507; 49 C. 438; 26 0. W. N. 264; (1922) A. I. R. (0.) 168, 
felied on. 


sale on foot of what purported to be a mort- 
gage-deed was dismissed by the Subordi- 
nate Judge of Rae Bareli and so was the 
first appeal to the District Judge. He has 
come here in second appeal. 

The deed has been held to be genuine 
and the considei'ation thereof established. 
What the lower Court decided was (1) that 
there was no due attestation (a) because 
one of the so-called attesting witnesses was 
Bisheshar Lai who had signed on behalf of 
the lady and (6) because the scribe who had 
seen the document signed on behalf of the 
executant in his presence could not be con- 
sidered an attesting witness, and (2) that 
the suit for a money decree was barred by 
limitation. 

These findings are correct. It has been 
held by a Bench of the Calcutta High 
Court in Sristidhar Ghosh v. Raksha Kaly 
Dassi (1) that where the xvriter of a mort- 
gage-bond wrote out the name of the exe- 
cutant who was illiterate and then signed 
his own name by way of attestation the 
deed was not properly attested as required 
by s. 5y of the Transfer of Property Act. 

A former ruling of the Calcutta High Court 
is quoted in support. In the present case 

(1) 63 Ind. Cas. 507; 49 C. 438; 26 0. W. N. 264; 
(1922) A. I. B. (0.) 168. 
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there is no inarlv or thmnh iuipressioii i>[‘ 
Ihe lad}’ executant Mu.^atnmut .Mainalh iviutr 
and Bishesliar Lai luul signed Ik-i' name on 
her hehalf presumably with her anthoiify. 
Undersuch circiunslauces Hisheshav Ijab-an- 
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that the scribe Jiad sig'ned in two places and 
the leariie(.l »Ubl, yes possibly lo-‘k the view 
that, when ho siymat the second lime, lie 
had itone so in at loslation oC llu* exeeulioii 
ol' the deed. Sii-'h an infereiK'C cannot be 


not beau attesting witness t«) his own aei. 
The execution was the act of Bishe^har lad 
and no wav the act (.d’lhe ladv. The matter 
would liave been dilTermit if the ladv had 

4 

either put her mark or her thumb imiues- 
siou because then it (.'ould have been argued 
that Bislieshar Lai was an attesting witness 
to the mark or the impression. 

The other point also as regards the scribe 
being put forward as an attesting witness is 
well settled by anthorit}’. In llie i^resent 
case Anwar luldin was the scrilie and 
signed as scribe and did not sign again 
after the deed was executed on behalf of the 
lady. The Chief Justice of the Patna High 
Court has discussed the law on the sidpject 
in. Ram Bahadur Slngk v. Ajudhia Singh 
(2). The observations of Jwala Prasail, J , 
who wrote a separate judgment are jierti- 
nent. A scribe may also assume the position 
of an attesting witness if he signs the docu- 
ment after seeing the document duly exe- 
cuted. The learned Judge obseived at 
page 132'^of the report: ' On looking into the 
evidence, I lind that that witness does not 
say thatthe scribe witnessed the execution of 
the deed. The fact that Lai Behari L:d is 
described as katib tamassuk does not show 
that he did not witness the execution. It 
often happens tiiat the scribe of a deed 
does witness the execution and he may sign 
the deed because he has done so and yet 
describe himself as katih. In tlic present 
case there is no evidence that Lai Behai i 
L'il did witness the execution of tlie deed 
and it cannot be presumed that he did.” 
There is the same difliculty in the jiresent 
case. Anwar Uddin was examined as a 
witness and does not say that he signed 
the document after witnesshig the execution 
and did not sign again as an attesting 
witness. Under the circumstances he can- 
not 1)6 considered an attesting witness. 

On behalf of the appellant a Bench ease 
of the Calcutta High (/ourl \Jttg(Uinalk 
Khan y. Bajrang Das .[garwala lJ)|, was 
quoted. It dues not appear from the report, 
however, that the scribe had not signed as 
an attesting witness as well. It appears 

(2) 31 Ind. Cas. 370; 1 P. L. J. 129; 20 C. W. X- 099; 
3 P L W 93 

, ci) 62 Ind.Cas. 97; 18 C. 61. 

♦Page of'T P. L. J [Bd.\ 


drawn in the po'seiil ra>e. 

It is not ('umigli tliat a witness should 
st'r the aclual ex:-ciili-,)ii but as an attesting 
witness he must further sign the document 
a-, a witness. If this were not insisted upon, 
it wonhl be easy enough for parlies to fabri- 
cate evidence sul)seiiueiitly and Ijiing wit- 
nesses to swear that though they did not 
sign the doeumont they were present when 
it was exeeuted. 'I'lieir Lordships of the 
Privy Coimeil (pioted this principle in 
SIkidiu PiittCT V. Abdul Kadir Roirthan (1): 
"And the principle was given efl'ect to in 
the House of L )rds in Burdclt v. Spilsburij 
(Ol. 'I’he Lor<l < 'hancellor summed uj) the 
conclusion in these words: — ‘The party who 
sees the Will executed is in fact a witness to 
it, if he subscribes as a witness, he is then 
attesting witness.' ” 

In favour of a money-decree it was argued 
that the consideration did not fail at the 
very commencement but only now during 
1 he ])roceedings in the ijresent suit when it 
was discovered that the document was not 
proi)erly attested. The Privy Council case 
of Ilainath Kuar v. Indar Bahadur Sifigk 
(hi was quoted in support. The circum- 
stances of that case, hovrever, were peculiar. 
At page 18P" of the report their Lordships 
stated the i)eculiar circumstances of that 
cise: “As their Lordships think there are 
materials on tiie. record from which it may 
bo fairly inferred in the i>eculiar circum- 
stances of this case that there was a :nis- 
ai)prehensioii as to the private rights of 
liidar Singh in the villages whieir lie pur- 
jiurted to sell by the instrument of Janu- 
ary 2, 1880, and that the true nature of 
those rights was not discovered by the 
j)laintitT or Rachpal Singh earlier than the 
time at whicli his demand for possession 
was resisted and that was well witliin tlie 
Ijcriod of limitation.” In the present case 

,!• in ma. <’ns. 2:>0; .35 M -007 nt p. OM; .'JO 1. A. 218; 
IG (■ W X HH>9. 23 M.L, J. 321.' 12 iM. L. T. .‘ISS: 
,1912' :i. W.X. 9;’>r). IOA. li. .I. 259, l-l Bom. h. n. 
1031; 10 (' L- 3 oOii (P. C.j. 

(5> (1842) 10 CL A: F. 340; 59 R. R. 105, 6 Iv R. 772. 

(G) 71 lud. Cas. 020; 4.5 A. 179; (1922) A. I. R.(P. C.) 
103- 9 O. A: A. R. K. 270; 9 O. L J. 052; 4-1 M. L. J. 
489- 37 C, L. J.310;27 W. N.049; 50 I. A. G9; 18 L. 
W ‘3S3- 2G O. C. 223; .33 M. L. T. 210; 0 P. L, T. 281; 
2 Pat. L. R. 237yP. C.). 

♦Page ul 15 A. — 
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tliere are no such circumstance? The 
plaintiff himself knew all the conditions 
under which the document was executed 
and his knowledge must be present that it 
was not properly attested. Theie was no 
subsequent failure of consideration in this 
case. The ruling of their Lord.<^!dps in 

Hamath Kuar \\ Indar Bahadur Sinnh (0) 
has been subsequently explained in Ananda 

Mohan Roy v. Gour Mohan Mullick (7) 
There It was held that in the absence of 
special circumstances, the time at which an 
agreement is discovered to be void so that 
cause of action to recover the consideration 
arises under s. Gaofthe Indian Contract Act 
is the date of the contract. Admitted- 
ly the suit was filed more than G vears 
after the date of the re-payment pro\uded 
in the deed. 

The appeal fails and I dismiss it with 
costs. 

^ Appeal dismissed. 

(/ ) -4 Ind. Cas. 400; ;>0 C. 020; 21 L. J, ns- .i i> 

L T. ftOO; (192;i) A. 1. R. (P. Cj 189; (I92;{) .M. W \ 
803; 45 M L. J. 617; 25 Poiu. L. R. 12G9- 33 M I T 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2643 

OF 1022. 

June 12, 1925. 

Present;— Justice Sir Babington Newbould, 
Kt., and Mr. Justice Graham 

THAKUKDIN TEWAIU— Plaintiff- 

Appellant 

vcvsits 

MAHAMMAD IBRAHIM and others — 
Defendants — Respondents. 

Bengal Tenancy -Icl {VIII of /86'.5). 5 . W-I— 
Increase in area nf tenancy— Application for enhance- 
ment of rent— Dismissal for non-prosecution— Subse- 
quent suit, whether barred — Procedure. 

A suit for increased rent on the ground of increaae 
in area is not maintainable when a similar claim 
was made in an application under s. 105, Bengal 
Tenancy Act, which was dismissed for non-prosccu- 
tion. 

Becharam Chnudhuri v. Puran Chandra Chatterii 
88 Ind. Cas. 037; 41 C. L J. 456; 29 C. W. N 755’ 
(1925) A. 1. R. (C.) 845, followed. ' ’ 

But such a suit cannot bo wholly dismissed, lut 
should be treated as one for rent at the original rate 
Abeda Khatun V. Majub Ali Chowdhui'y 59 Ind C-is 
760; 48 C. 157; 24 C. W. N. 1020; 33 C. L. J.’ 304* 
followed. ' 

Appeal against a decree of the Addi- 
tional District Judge, Noakhali, dated the 
26th May 1922, reversing that of the 
Munsif, Additional Court, Hudharam, dated 
the 30th of June 1920, ^ 


tHAKCRDiN TEWARI V. MaHAUMAD IBRAHIM. 


[91 IC. 1925] 

B^abu Hem Kumar Bose, for the Respond- 

JUDGMENT.— The plaintiff brought 

appeal arises to 
for the years 1324, 
lyoancl part of 1326 B. S. claiming in- 
crease of rent on tlie ground of increase 
in area^ Tim lirst Court held that Te 
plaintiff Avas entitled to increase of rent 
though not to the full amount claimed On 
appeal It was held that the suit was not 
maintainable as the plaintiff had made 
an application under s. 105 of the Bengal 
lenancy Act claiming additional rent for 
excess area and that application was dis- 
mi.ssed for non-prosecution. Having re"ard 
fothe recent Full Bench decision in the case 
of Becharam Choudhuri v. P^u-an Chandra 
(ha! erji (I), there can be no doubt that 
the lower Appellate Courtis right so far 
as It decide.sthat tlie claim for additional 
rent for e.xcess area cannot be maintained 
111 this suit. But it is contended on be- 
hiltof the appellant that there is no reason 
why the plaintiff should not get rent at 
the old rate which is undisputed. From 
the plaint and the written statement it 
appears that there was no dispute that the 
oiiginal lental of the holding was Rs 2^ 
and pics 11. 

Apart from the question of enhancement 
tlie ouB’’ matter about which there appears 
from the pleadings to have been any dis- 
pute was the question of possession of 4 
gandasof land in Dag No. 442. That dispute 
need not be decided in the suit. In the 
case of Abeda Khatun v. Majub Ali Chaud- 
hurij (2) the facts were somewhat similar 
to the facts of the present case. In that 
case the plaintiff's instituted a suit for 
enhancement of rent and recovery of arrears 
of rent at an enhanced rate, one of the 
alleged grounds for enhancement being 
increase in area. There also the plaintiffs 
had filed an application under s. 105 of 
the Bengal Tenancy Act for enhancement 
of rent on the same ground. It was held 
that s. 109 was a bar to the plaintiffs claim- 
ing enhancement of rent in that suit. 

But the decree which had been granted to 
the plaintiffs by the first Court for arrears 
of rent at the existing rate was restored. 

(1) 88 Ind. Cas. 657; 41 C. L. J. 456; 29 C. W. N. 

755; (1025) A. I. R. (C.) 845. 

157; 24 C. W.,N. 10£0: 

33 C. L, J. 304.3 .=!,£ 0 .TIC c- V- 
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IVe think that now that the claim for en- 
hancement has been abandoned by the 
plaintiff the suit may be treated as a suit 
for rent at the original rate and he is 
entitled to a decree for arrears of rent at 
that rate. 

We accordingly decree this appeal and 
set aside the judgment and decree of the 
lower Appellate Court. The plaintift' will 
get a decree for arrears of rent for the 
years 1324, 1325 and the Srahan kisl of 
1326 B. S. at the rate of Rs. 22 and pies 11 
with cesses at Rs. 1-2 7 per year, that is to 
say, for two years and four months. 

The plaintiff will get proportionate 
costs in all Courts with interest at six 
per cent, per annum. 

The contending defendant will get pro- 
portionate costs in all Courts with interest 
at 6 per cent, per annum. 

M. H. Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 6 op 1922. 

March 2, 1925. 

Present : — Mr. Justice Phillips and 
Mr. Justice Odgers. 

The secretary of STATE for 
INDIA IN COUNCIL, m The COL- 
LECTOR OF SALEM— Appellant 

versus 

SREERAMOORTHl CHETTIAR xnv 

OTHERS— Respondents. 

Adverse possession — Crown lands — Adverse possession 
proved for fortu years — Crown, whether should prove 
proprietary right within sixty years "Subsisting 
title," meaning of. 

Where original title in certain lands is admitted to 
have been with (iovernment, a person seeking to 
establish his right to them by adverse possession must 
prove his possession for full sixty years. The fact 
that the claimant is able to prove possession for a 
long time, viz., forty years, would not entitle him to a 
presumption as to possession for sixty years, nor east 
on the Government the onus of showing jiossession 
of proprietary right within sixty years, i p- ^-1 

Secretary of State for India v. Chelikani Rama 
Rao, 35 Ind. Cas. 902; 39 M. 017; 31 M. L. J. 324; 20 
O. W. N. 1311; (1916) 2 M. W. N. 224; 14 A. L. J. 1114; 
20 M. L. T. 435; 4 L. W. 486; 18 Bom. L. K. 1007; 2o 
O. L. J. 69; 43 I. A. 192 (P. C.). followed. 

Secretary of State for India v. Vira Rayan, 0 M. 
175; 3 Ind. Dec. (n. s.) 519, Secretary of State for 
India V. Kota Bapanamma Garu, 19 M. 105; 6 Ind. 
Deo. (n. b.) 820 and Sri Raja Chelikani Rama Ran v. 
Secretary of State for India, 5 Ind. Cas. 882; 33 M. 1; 
7 M. L. T. 128; 20 M. L. J. 66, dissented from. 


In the case of a claim to Crown lands by adverse 
juts.sos.sion, it is misleading to talk of proof of 
‘subsisthig title" by (lovernment. whr-ii there is a 
linding of original tide in the t lovet iiinvnt, \vlii<-li 
title has not heen displai ed by proof of .u{vci>>o pos- 
session. [p. iJ'O, col. 2. 1 

Second appeal against a decree of the 
District Court, Salem, in A. S. No. 80 of 
192-4, presented against an order of the Court 
of the Special lu^rest Settlement Otlicer, 
Salem, dated the 16th Alay 19M. 

The Advocate-General, for the Appel- 
lant. 

Messrs. C. V. AnantakrUlnia Iyer and E. 
R. Krishna Iyer, for the Respondents. 

JUDGMENT. 

Phillips, J. — The only question for deci- 
sion in this case, is, whether tlie i)laint for- 
ests which were constituted as Government 
Reserve in 1910, belong to Government or 
form part of the plaiutilY’s Cliinnakalrayau 
jayir. 'I'he learned District Judge has con- 
sidered the evidence and has come to the 
conclusion that the plaintiff is the owner of 
these forests; and lias given a decree 
accordingly. This second appeal is filed by 
the Secretary of State for India in Council 
and it is contended that this finding of the 
District Judge is not warranted by law and 
tliat upon the fact found by him, the suit 
must be dismissed. 

There is no grant produced in this case, 
nor any other evidence of the manner in 
which the plaintiff obtained his jayir. It 
would appear probable, Ahat the jagir 
was originally obtained by the plaintiff’s 
predecessors-in-title scpiatting upon the 
land many years ago. However that may 
be, the real question for decision now is, 
whether the District Judge has found as a 
fact that these forests were originally in- 
cluded in the joyir, or whether he means 
to find that inasmuch as the plaintiff was 
proved to be in possession and enjoyment 
since 1872 , the presumption must be raised 
that the land belongs to him. 

The latter, is, I think the correct inter- 
pretation of the judgment, as will appear 
from paras. 18 and 19. in the first of which, 
he sets out all his findings of fact and in 
the second the legal inference to be drawn 
from these facts. The most important 
finding of fact is the first namely, that 
neither party has produced satisfactory 
evidence of title apart from the evidence 
of possession and enjoyment. The second 
finding is, that there is no evidence from 
which it can be stated definitely in whos^ 
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possession and enjoyment the slopes (/. r., 

the suit forests) wore down to the year !s7iy’ 
From these two iindings T thin!, it is olear 
that the Judge did not mean to lind that 
the title of plaintitf was ]U(tved ; hni inas- 
much as possession for 38 years had lieen 
proved it was incumbent on (loveinment 
to prove a subsisting title, failing which 
])Ossession for sixty yeais might be in- 
ferred. Idle learned Judgo lefers to the 
decision of tlie I’rivy Council in .'^rcretnrn 
of State for India v. C/ e/iA'uin' Rama Rao 
(1), but he distinguishes that case on the 
ground that there the legal problems 
started with the position that the title was 
in tlie (jrown, whereas in the piesent case 
the Government has shown no subsisting 
title. There seems to be a certain amount 
of confusion in the learned Judge's mind 
as to the dilTerence between “title” and 
“subsisting title”. Undoubtedly the title 
must originally have been in the Govern- 
ment, for otherwise no grant could have 
been made of the land and when the Judge 
talks of “subsisting title" he appears to 
think that inasmuch as there has been 
adverse possession for a number of years, 
that original title has vanished, unless Gov- 
ernment can show that it is still subsisting. 
This question of “subsisting title" has been 
very clearly dealt with in the judgment of 
the Privy Council in Secvetarij of State for 
India V. ClielLilcani Rama Rao (1), where 
they deal with the prior judgments of this 
Courts, namely, Secretary of State for 
India v. Vira Rayaii [2], Secretary <»/ State 
for India v. Kota Bapaiiainvia Garu (3) 
and Sri Raja Chetikani Rama Rao v. Secre- 
tary of State for India (-1), the last of which 
■was then under appeal. In these prior cases 
it had been consistently held that if a 
person had been in possession of land for 
a long period, it was incumbent on the 
Crown to show possession of the i)roprie- 
tary right within (iOyears, namely, that it 
was incumbent on Government to establish 
not merely original title but a “subsist- 
ing title". This view has been directly 
negatived by the Privy Council. iVfter 
referring to the view of this High Court 
expressed as follows: “Though the title ^vas 

d) 35 Ind. Cas. 902; 39 M. G17; 31 M. L. J. 321; 20 C 
W. N. 1311; (1916)2 iM. \V. N. 224; 14 A. L. J. 1114; 20 
M. L. T. 435; 4 L. W. 586; 18 Bom. L. K. 1007; 25 C 
L. J. 69; 43 I. A. 192 (P. C.). 

(2) 9 M. 175; 3 Ind. Dec. (n. s.) 519. 

(3; 19 M. 165; 6 Ind Dec. (n. s.) 820. 

(4) 5 Ind. Cas. 882; 33 M. 1; 7 M. L. T. 128; 20 M, L. 

j, 60. 


originally in the Crown, still, as the posses- 
sion of I lie claimants for twenty years prior 
fo tim noiifir-aliou is found, it rests upon 
tlie t'lown to prove that it has a subsisting 
title by slinwihg that the possession of the 
claimant.-; eoinmenced or became adverse 
within the period of limitation, that is. 
within sixty years Ijefore the notification," 
their Lordships remark: “In so far as this 
negatives tiie duty resting upon the claim- 
ants to establisJi allirrnatively their and 
their jiredeecssors’ po.ssession forsixty years, 
tlieir Loi'dships' opinion is, as stated, that 
this is erroneous. Hut with reference to 
tlie “subsisting title' it appears to their 
Lord.'ihips that nothing further is needed 
tlian the acknowledgment of the undisputed 
fact that these islands formed in the sea 
belonging to the Crown. That fact is 
fundamental; until adverse possession 
against the Crown is complete, that is to 
say, is for the period of sixty years, that 
fundamental fact remains; and that fact 
forms ‘subsisting title’ ”. 

It is, I think, clear from this dic/utn, that 
it is misleading to talk about “subsisting 
title" when there is a finding of original 
title in the Government which title has 
not been dis])laced by proof of adverse 
possession. Consequently the District Judge 
liaving found that there is no evidence on 
which a finding as to possession and enjoy- 
ment prior to 1872, can be based, lield that 
the plainlilY has failed to prove adverse 
l»ossession for the full period of sixty years 
aiul consequently Ids title against Govern- 
nieid has not been peifected. His find- 
ing tliat possession for over sixtj^years must 
be piesunied is, tlierefore, wrong. It is argu- 
ed for tlie plaintifi that there are certain 
observations in the judgment which go 
to sliow that the learned Judge really 
found that the plainlifT liad title from the 
time of liis grant and reference is made to 
the following obseivations: — 

Paragraph 11 “1 think the inference is 
legitimate that from 1872 to 1884 P. \V. 
No. I's uncle was in possession as lessee of 
these blocks and that they were really 
of the jagir itself." 

Again in para. 18: ‘The legitimate con- 
clusion is from 1873 onwards down to the 
date of the Lolification, these slojes have 
formed part of the Chinnakalrayan jagir. 

As 1 have pointed out above, I am satis- 
fied that fi'om the conclusions of fact speci- 
fied in para. 18 and the legal inferences 
drawn iheiefrom in para. 19 lliat thia 
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statement, “that the slopes formed part 
of the Chinnakalrayan only means 

that this conclusion is arrived at from the 
presumption that arises from possession 
since 1872, and is not a finding of fact 
apart from tlie question of adverse posses- 
sion. 

In this view the plaintilf must be deem- 
ed not to have established his title and 
consequently the appeal must l)e allowed 
and plaintiil’s claim dismissed with costs 
throughout. 

Odgers, J,— I agree. 

V. N. V. 

N. H. Ajipeal alloii'cd. 
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bring a regular suit and dismissed their 
obj ection. 

The learned Judge in Chambeis has re- 
versed this order and hehl that their ob- 
jection had to bo disjiosed of by the lv\c* 
cutingt'ourt and the decree did not bind 
the objectors. It is (piite clear tliat thou gdi 
the sons of Alawal are not judginent-del)t- 
ors; they are parties to the suit and as such, 
must be heard bv tlie E.\ec.utiug (’onrt oiilv. 

Anotbei- point taken is that as the o))ject- 
ors approached llie Executing Court before 
actual (‘jeetment, their objectiun was pre- 
mature. 'fhis is a new ])oint and ap)>ears 
to be irrelevant since objectors wej-e parties 
to the suit. 

(iround Xo. is not jiressed. 

We dismiss the appeal with costs. 

z. K. Appeal dismissed, 


GOVINDASWAMl Pna,.\T V- DORAl.SWAMT MUDALl. 


LAHORE HIGH COURT. 

Letters Patent ArpEAU Xo. 54 of 1923. 

November 27, 1^23. 

Present : — Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice LeUussignol. Ivt. 
AKllTYAR anw othbus — Di-X’KEE-Iltii.DEKs — 

Appellan'ih 

versus 

AKBAR AND OTHICUS J UDGMENl'-DEirrORS— 

RE'P()M)ENTS. 

Ciint J^rocedurr Coif (.Icf V of lOaS), n. .’,7 Suit 
aaainut several d’fi’ndnnts. <lis missal o/ - 
against sttmr defendiiUs ■ Suit itecrred I’J.vrciit imt of 
decree --Objection bi/ dr !cndnrits not made jiarlirs to 
appeal, whether can be entertaincil. 

Wliere h suit is iti.sinissfMl by llic T ri;il Court and 
au appeal is preferred a;;aiu8t sucli disnii.s.sal ayrainst 
some only of the defenrlunts anti the suit i.s decreed in 
appeal, the other tlef'uulants win* Ijave not been im- 
pleaded as respondents in the aj)i>eal, altli'ui^rh not 
judgment-debtors, aie ])arties to the suit witliin llie 
meaning of*. 17 of tlie I’. O. and an objei-tion 
urged by them in the cxernlion proceedings that the 
decree is not binding on them must be determined by 
the Executing Court. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Abdul Raoof, passed in 
Civil Appeal No. 125(> of 1922, dated the 
6th January 1923. 

Lala Nanwa Mai, for the Appellants. 

Mr. Badr-ud-din Koreshi, for ihe Respond- 
ents. 

JUDGMENT.— The suit was for pos- 
session of land against Alawal and his 
eons. The Trial Court dismissed the suit 
and the plaintiffs appealed, ))ut in the appeal 
impleaded Alawal only and not liis sons. 

They were successful in their appeal, but 
in execution Alawal's sons obstructed and 
urged that tlie decree did not bind them. 
The Executing Court directed them to 


MADRAS HIGH COURT. 

lSrconi) Civil Apfeai, No. 825 of 1921. 

November 10, 1924. 

Present: — Mr, Justice Krishnaii. 

C. (;()VL\1)A8\VA*MI pillai — 

P L A I N 1 ' I i V P F E L I . A X T 


versus 


OORAISWAMI MCDALl and others- 

I ) E V K N' D N’ I S — - K ES PO N I > E X TS . 
('onstrnction of dovvment - Agrcemcat to sell nr mere 
offer -Spcii flc pi rformance -Sjiecilic Relief Act (I of 
/‘srr I. .S-. ..V. 


A jK-r.^^on executed a document in the. following 
terms; “if it so happens that I hav« to sell it {the 
j)rojicrty) out of necessity, I will sell it to you for 
Us. (U) and I bind myself to take the money from you 
and convey the laml to ytm. J will give you ten 
days' time from the date of my proposing to * sell it, 
within which time you should jiay me the money and 
take the sale-de«d from me. Hut if you fail to pay the 
money within the ten days I will overlook your right 
and claim and 1 will he at liberty to sell it as I 


Held, that the document could not be treated as a 
contract to sell since there was nothing in it to com- 
pel a purchase of the property on the terms set out in 
it. It would only amount to an ofTer and until that 
offer were perfected by accei)tance tliere was no bind- 
ing contract resulting, though when once the offer 
were accei)ted, there would be a binding contract, 
[p. 182, col. 2.) 

Kgala Kagapptt Kaidu v. Munisxvamy Iyer G5 Ind 
Cas. 720; 46 M. 30; 30 M. L. T. 175; 15 h. W. 409; (l‘)2‘>) 
M. W. N. 201; (1922) A. I. \i. (M.) 16; 42 M. L. J. -132, 
relied on. 


Where a later purchaser of a |)ro])erty claims 
priority over an earlier purcliaser of the same pro- 
perty by virtue of a juior agreement, such agi-ee- 
ment must be a completed one w’hich could be specili- 
callv enforced uuder s. 27 of the Specilic Kelief Act 
[p, 182, col. 1.] 
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QOVINDAPWAMI PILLAI V. DORAlS\VAMT MTJDALI. 

Second appeal against a decree of the 
Court of the Subordinate Judge of Chittoor 


m Appeal Suit No 59 of ’1920, (A). peal 
Suit No. 188 of 1918 on the file of the 
District Court, Chittoor). preferred nirainst 
Uiat of the Court of the District Jlunsif, 
Chittoor, in Original Suit No. 507 of 
1916. 

Mr. S. Duraisami Iyer, for the Appel- 
lant. 

Mr A. C. Sampath Iyengar, for the Re- 
spondents. 

This second appeal and the memorandum 
of objections coming on for hearing on 
the 13th of February 1924. the Court de- 
livered the following 

JUDGMENT.— In this case the plaint- 
ift sued to recover two items of propertv 
desciibed in Schedules A and 13. He got a 
decree in the first Court for both These 
properties. In appeal the Subordinate 
Judge has disallowed his claim for A 
Schedule property. He purchased this pro- 
perty under Ex. A. dated 26th April 1914. 
The 3rd defendant who is the contesting 
defendant before me also purchased the 
very same property on 9th May 1914. The 
ord defendant claims priority for his pur- 
chase over that of the earlier purchase by 
the plaintiff on the ground that he had 
a contract, under which the owner of the 
property, the 1st defendant, had agreed to 

sell it to him, of an earlier date than the 
2bth April 1914. That agreement was pro- 
duced and it is Ex. III. The agreen)ent 
was found to be genuine. The question 
that I have to decide turns upon s. 27 of 
the Specific Relief Act. If it is an agree- 
ment which could be specifically enforced 
Tinder s. 27 against the plaintiff as pur- 
chaser subsequent to the date of that 
agreement then the 3rd defendant’s claim 
would be good. If there was an agreement 
established of an earlier date, it would be 
for the plaintiff who subsequent!}’ pur- 
chased the property to show that he is a 
transferee for value who has paid his 
money in good faith and without notice 
of the original contract. But before the 
3rd defendant can take advantage of s. 27, 
cl. (?>), of the Specific Relief Act he has 
to show that he has a contract in his favour 
to sell. The document he produced. Ex. 
Ill, it is argued by the appellant’s Vakil, 
does not amount to a contract at all 
but amounts only to an offer by the 
owner of the property to give a sort 
of right of pre-emption to the 3rd defend- 
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ant. It says “If it so happens that I have 
to sell it (the property) out of necessity, I 
will sell It to you for Rs. 60 and I bind 
mjself to take the money from you and 
convey the land to you. I will give you 
ten days' time from the date of my pro- 
posing to sell it within which time you 
should pay me the money and take the 
sale-deed from me. But if you fail to pay 
the money within the ten days I will over- 
look your right and claim and I will he 
at liberty to sell it as 1 like." It is argued 
1^^ the learned Vakil for the appellant 
that this does not amount to a contract 
at all but it is only a binding offer on 
the part of the 1st defendant to the 3rd 
defendant that he would sell the property 
to him first, if necessity arises for him 
to sell it, at the price of Rs. 00. The docu- 
ment cannot be treated as a contract, for 
there is nothing in it to compel the 3rd 
defendant to buy the property on the 
terms set out in it. As was held in a 
^cent decision of this High Court in 
Egala Nagappa Naidit v. Muniswamy 
Iyer (1), such a document as this would 
only amount to an offer and until that 
offer is perfected there is no binding con- 
tract resulting. No doubt when once the 
offer is accepted, there will be a binding 
contract. Exhibit HI. therefore, by itself, 

IS not sufficient to justify the finding of 
the Subordinate Judge that the 3rd defend- 
ant s purchase should prevail as against 
the plaintiff’s earlier purchase. But the 
question that has been now raised was not 
properly put forward in the lower Appel- 
late Court and 1 think, therefore, that an 
opportunity should be given to the 3rd 
defendant to show, if he can, that this 
offer in Ex. Ill became a completed con- 
tract by his acceptance before the date 
of the sale to the plaintiff. If he is able 
to prove that, then the plaintiff will have 
to show that he paid the purchase-money 
in good faith and without notice of that 
contract, to save his purchase being post- 
poned to the purchase by the 3rd defend- 
ant ; but till the 3rd defendant proves 
the existence of a binding contract prior 
to 26th April 1914, the date of Ex. A, 
no question under the Specific Relief Act 
will arise. 

The Subordinate Judge will be requested 
to submit findings on the issues whether 

(1) 65 Ind. Cas. 720; 46 M. 30; 30 M. L. T. 175; 35 L. 

W. 409; (1922) M. W. N. 201; (1922) A. L R. (M.) 16; 42 
M, L. J. 432. 
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Ex. Ill was converted into a binding con- 
tract between the parties by its accept- 
ance by the 3rd defendant before the 
26‘h April and, if so. whether the plaint- 
iff is a transferee for value who paid 
his money in good faith without notice 
of that contract. Both parties will be 
allowed to adduce fresh evidence. The 
findings will be returned in two months 
from this date and ten days will be allowed 
for objections. 

As regards the memorandum of objec- 
tions filed in this case, it seems to me that 
there is no ground to support it. The 
finding of the lower Appellate Court that 
the property in Schedule B belonged to the 
2nd defendant, as whose property the 
plaintiff purchased it, and was not the 
property of the 1st defendant is conclu- 
sive against tlie 3rd defendant. That 
finding is supported by the evidence of 
the plaintiff’s witnesses and I nnist accept 
it in second appeal. The memorandum 
of objections will, therefore, be dismissed 
with costs. 

This second appeal coming on for final 
hearing after return of the findings of 
the lower Court [which were to the effect that 
there was no completed contract between 
defendants Nos. 1 and 3 before the date of 
the plaint sale, and even if there were one, 
the plaintiff was bona jidc purchaser for 
value without notice] the Court delivered 
the following 

JUDGMENT. — IJa^'cept the finding 
and as a result the second appeal is allowed 
and the decree of the lower Appellate 
Court is set aside and that of the District 
Munsif is restored. There will ' be no costs 
to either side in the appeal or the^econd 
appeal. This does not affect the order on 
the memorandum of objections. 

V. N. V. Ap’pcdl allowed. 

N. II. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1054 

OF 1923. 

June 11. 1925. 

Present Justice Sir Ewart Greaves, 
Kt., and ilr. Justice B. B. Ghose. 
NITAT PADA DAS A\n others— 
Defendants — A ppELLiNTS 

V€ VSllS 

SARAT KUMART DASI— Plaintiff and 
ANOTHER — Defendant — Respondents. 

Benijal Tenayicy .-Icf iVIII of }S* — Kaiyat 

hol'iinrf liome-itend under-iw'iyfyt, ejectment of. 

I’lKlt'V S- 182, Hensal Tenmiry Act, a raiyat holding 
lioinc9t«’ad a.s an under-raj//ii/, wouhl la* governed by 
the same provisiom^ as regards ejectment from the 
lu'incstead as ivgiilate his rtilyoti. 

Krislnia Kanld (Hiosc v. -fndu Ko.'iyo. 2S Ind. Cas. 
8.19; 19 C. W. N. 91 1; 21 (J. b. J. 17.), followed. 

Appeal against a decree of the Sub- 
ordinate Judge. Nadia, dated the 19th of 
December 1 922, reversing that of the Addi- 
tional -Munsif at Chuadanga, dated tha 
27th of March 1922. 

Babu Urukramdas Chakravarty, for the 
Appellants. 

Babu Baranashibashi Mukherjeey for 
Respondents. 

JUDGMENT. 

Greaves, J,— This is an appeal oy 
the defendants from a decision of the Sub- 
ordinate Judge of Naoia, reversing a deci- 
sion of the Additional Munsif of Chua- 
dan ga. 

The suit was brought by the plaintiff 
to eject the defendants from certain home- 
stead lands. Tt has lieen found that the 
defendants ai’f* raiyats of the village and 

that thev held their homestead otherwise 
% 

than as a part of their holding as raiyats. 
The whole of the homestead is held under 
])erson<i who are themselves raiyats and, 
consecjuently the position of the defendants 
as regards the homesteafl is that they are 
midev-raiyats. The first Court dismissed 
the suit but the second Court has decreed 
it for the reasons stated in the judgment 
of that Court. 

The facts of this case are identical with 
the facts in the case of Krishna Kanta 
Ghose V. Jadu Kasya {V). It was there held 
that according to the provisions of s. 182 
the provisions regulating the homestead 
would be the provisions which regulate 
the raiyati. This decision, to which I 
myself was a party, seems to me in accord- 
ance with the natural meaning of the 

(1) 28 Ind. Cas. 839; 19 C, W. N. 914; 21 C, L, J. 

475. 
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AVords of s. 182 nnd on fnrthor oonsidcrn- 
tioii 1 am not prepared to say that the deei- 
sion is wrong, d'his heing'so, the present 
case isconeindcd hy the case of Krishna 
Kanta Glicsc V. Jadu Kasija (1) to Avliich 1 
have just referred. 

In the result, tlie appeal succeeds and 
we restore the decision of the .Munsif and 
the appellants will be entitled to the costs 
incurred in this Court and in both tlie 
lower Courts. No other question arises in 
the appeal. 

Ghose, J,— I agree. 

N- tl. Appeal allowed. 


PATNA HIGH COURT. 

Second Civil Appeals Nos. 1112 .\\n 

1124 or 1022. 

August 5, 1024. 

Present : — Justice Sir Jwala Prasad. Kt., 
Acting Chief Justice, and Mr. Justice 

Kulwant, Sahay. 

MAHADKO SINOll — Pr-AixrrFP — 

Appellant 


VeVSHS 

BASOIT SINdH— Defendant 

Respondent. 

Bengal Tenancy Act A’llI »f l.ss.'i), s. yj -Cirll /’)•<> 
cedure Code lActVof}9(}^),0. t'. rr. I(>, 17~\o(ic<' 
to quit, .vfjTJCc of .mode of — Jiefiisal to xii))) achnov- 
Icdgment, effect of — Sotice, whether must be aiH.i-cd. 
on otiter door of house. 

4 

A notice to ([uit under ol. (/>) of s. 19 of the Bcn^ral 
Tenancy Act must be served in the manner provided 
in O. VoftheC. I’. C. for the service of Minim. )O scm. 
and in a case to which the provisions of r. 17ofO. V 
are ai)plical)le. those j'rovisions must be strictly com- 
plied with. Where, therefore, the jierson upon whom 
the notice is to be serred takes the notice but refuses to 
sign an Hcknowled^ment that he has received the 
notice, the serving onicer mu.st afbx a copy of tlie 
notice on the outer door or some other conspicuous 
part of the house in which the person to be served 
ordinarily resides or carries on business or personally 
works for gain. The failure to comply with this jiro- 
vieion would render the service of the notice ineffec- 
tual. [p. 184, col. 2; p. 185. cols. 1 & 2.] 

Second appeals against a decision of the 
Subordinate Judge, Arrah, dated the 20th 
August 1922, reversing that of the Officiat- 
ing Munsif, Buxar, dated the 11th Januaiy 
1922. 

Mr. H. Prasad, for the Appellant. 

Mr. Sambhu Saran, for the Respondent. 

JUDGMENT. 

Jwala Prasad, A- C. J. — These 

appeals arose out of suits in ejectment. 
The defendants were under-rafya^6’ and the 
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plaiiitilTs wt'i'e occupancy raiyafs. The 
plaiiitilTs souglit to eject Ihe defendants 
upon Ihe giound t hat notice was served on 
them under s. 49 of the Bengal Tenancy 
Act. I'lie de’endants raised various pleas 
and the following i.s^rues were framed in the 
4’rial (''oiirt : — 

1- Whether the plaintiO's have any A’alid 
cause of action? 

2. Is the .suit liarred by time? 

-4. Was notice duly Ferved on the de- 
fendants ? 

1. Are the defendants shikniidars of the 
plaintiils ? Is tliere any custom that ski h- 
midars obtain occupancy riglits in the land 
they liold as such ? 

•). Wdiether tlie plaintiffs are entitled to 
recover possession of the disputed land? 

(). Whether the jilaintifTs aie entitled to 
icasilat? 

The Munsif found all the issues in 
favourof the plaintilTs and decreed the suits. 

On appeal the Subordinate Judge dis- 
missed the suits upon the preliminary 
ground that tliere was no proper sendee of 
notice as rec[uired by s. 49 of the Bengal 
'IVnancv Act. 

Tlie plaintiffs contend that the view taken 
by the vSnbordinate Judge is wrong and 
tliat lie ought to have held tliat there was 
proper service of notice under s. 49. Tlie 
report of the peon showed that the defend- 
ants took the notice but refused to grant 
receipts therefor. I'he learned Subordinate 
Judge says that under O. V, r. 17 the peon 
ought to liave affixed a cojiy of the notice 
on the outer door or some other conspicuous 
part of tlie house in which the defendants 
geneially resided. There is no special rule 
for the service of notice to quit under 
ol. {!)) of s. 19 of the Bengal Tenancy Act. 
There is, however, a rule framed by the 
Government under s. 189 of the Act. This 
is r. 3 Part 1 of the Government Rules in 
Appendix I of the Bengal Tenancy Act. 
That rule says that : — 

“Notice required to be served under this 
Act shall be served in the manner pro- 
vided in the C. P. G., for the service of 
summons.” 

Therefore, the rules laid down in O. V of 

the C. P. C., relating to the service of sum- 
mons will apply to notices served under 
s. 49 of the Bengal Tenancy Act. Rule Iti 
of O. V, provides tliat; — 

“W here the serving officer delivers or 
teiulers a copy of the summons to the de- 
fendant personally, or to an agent or other 
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person on his behalf, he shall require the 
signature of the person to ^vhoIn the copy 
is so delivered or tendered to an acknow- 
ledgment of service endorsed on the original 
summons.” 

Rule 17 provides that : — 

“AVhere the defeirdant or his agent or 
such other person as aforesaid, refuses to 
sign the acknowledgment, or where the 
serving officer, after using all due and 
reasonable diligence, cannot hud the de- 
fendants the serving olTicer shall 

affix a copy of the summons on the outer 
door or some other consi»icuous part of the 
house in which the defendant ordinarily 
resides or carries on business or personal- 
ly works for gain, and shall then return 
the original to the Court from which it 
was issued, with a report endorsed thereon 
or annexed thereto stating that he has so 
affixed the copy, the circumstances under 
which he did so, and the name and address 
of the person (if any) by whom the house 
was identified and in whose presence the 
copy was affixed.” 

The serving officer is then required to 
submit his report and to tile a reiiort verify- 
ing the correctness of tlie same either 
by an affidavit or by examination on oatii 
in Court. The Court then is required, 
under r. 10, to declare that the summons 
has been duly served or to pass such oi’der 
under r. 20 for substituted service if it finds 
that the defendant is avoiding the service 
of summons upon him. The order-sheet in 
the present case, regarding the service of 
notice, does not record any order of the 
Court that the notice was duly served upon 
the defendants under r. 10 of the Order. 
Perhaps that rule does not apply to notices 
issued under the Hengal Tenancy Act for 
the rule numbered of tiie Government 
Rules only says that the process shall be 
served in the manner provided in the C. 
P. C. Rule 19 relates to the proof of ser- 
vice by the affidavit of the serving officer 
or his examination on oath in Court and 
the decision of the Court that the service 
was duly made. There is no doubt as held 
by the Court below that r. 17 relating to 
the mode of service, was not complied with. 
In the case of Nagishwar Bux Rai v. Bis- 
sesxoar Dayal Singh (1), it was held, where 
the defendant refused to acknowledge ser- 
vice of summons that the non-compliance 
with r. 17 regarding the affixing of a copy 

(1) 78 Ind. Cas. 889; 2 Pat. 23G; 2 Pat. b. R. 58; (1924) 
A. I. R. (Pat.) 440; 5 P. L. T. 570. 
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of the summons on the outer door or a 
conspicuous part of the house in whivh the 
defendant resides, does not vitiate the 
service of summons. In that case, however, 
tlie evidence was that the defendant, when 
served with notice and a copy of the plaint, 
retained the, same and thus made it im- 
l^ossible for the peon to affix copy upon 
the door of his house, d'here was in that 
case a further judicial declaration of the 
Court under r. 19 of O. V thal the sum- 
mons was duly served. In the circum- 
stances of that case, therefore, it was held 
that the defendant was not entitled to have 
the ex parte decree set aside under O. IX. 
r. 13 of the Code, upon the ground that the 
summons "was not duly served." It was 
regardedHhat at the utmost noii-compliance 
with r. 17 was an irregularity and did not 
necessarily vitiate the service of summons 
when there was upon the allidayit of the 
lu^on and the circumstances of the case 
such as the withlioldiiig of liu' copy de- 
livered lt> the defendaul. a linding of liie 
Court under r. 19 that the summons was 
duly served. The words "duly served” 
occur in r. 13 under which the application 
of the defendant was to set aside the ex 
parte dec.ree. 'I'hese circumstances are not 
present iii the present case and, therefore, 
the decision is distinguishable. In the 
])resent case, which is a suit for ejecting 
tlie defendants, the Court below is riglit 
in holding that tlie provisions relating to 
the service of notice laid down in O. V, 
V. 17 should be strictly complied wdtii. It 
has been argued thal there is some doubt 
as to whether notice was reipiired to be 
served through the Court upon the defend- 
ants and a private notice would have 
been sufficient whicli would not liave 
necessitated a compliance with the retiuire- 
ments of the rules in O. V. d'liis may 
be. but when the plaintilTs choose to have 
the notice served through the (.'’ourt the 
service must be in accordance with rules 
prescribed for the service of notice. 

It was then argued that the defendants 
took the notice and, therefore, were apprised 
of the contents thereof that they were re- 
(juired to vacate the land at the end of the 
agricultural year next following that in 
wdiich the notice to quit was served. But 
knowledge ofthe defendants is not sufficient 
to entitle the plaintiffs to bring suits for 
ejectment under s. 49. If that was so then 
it would have been permissible to the plaint- 
iffs to prove that there was verbal notice 
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served upon the defendants in a suit for 
ejectment. The law requires a written notice 
to be served and that is in the interests of 
the raiijat concerned and when a notice is 
required to be served it must be served in 
accordance with the rules prescribed for 
service. Therefore, I a"ree with the view 
taken by the learned Subordinate Judge 
in these cases and dismiss these appeals 
with costs. 

Let it be noted that inasmuch as the 
Subordinate Judge disposed of the defend- 
ants' appeals upon the preliminary issue 
he did not decide the other issues in the 
case raised and determined by the Munsif. 
These issues are, therefore, undetermined 
in the case. 

Kulwant Sahay, J.— I agree. 

2 . K. Apjieals dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 855 

OF 1023. 

June 11, 1925. 

Present : — Justice Sir Ewart Greaves, 

Kt., and Mr. Justice R. R. Ghose. 

SAILVBAL.V DEB and otuers— 
Plaintiffs— Appellants 

VC 7*SXl S 

BAIKUNTHA NATH GHOSE and 

oTHiiRS— D efendants— Respondents. 

Hindu Law — Legal necessity -Daughter s marriage 

Hindu widow's power of alienation — Widowed sister 

of husband, maintenance nf — Purchaser, if bound by 
ividow's 7 nis-managcnient — Pressing necessity. 

The daughter’s marriage is a primary duty of a 
Hindu widow. The te.Kts limiting the extent of tlie 
expenses to a fourth part of the father’s estate, are 
not imperative but only directory, [p. 187, col. 2; p. 188, 

The^extent and limit of Hindu widow’s power to 
dispose of her husband’s estate depends upon the 
circumstances of the disposition and must bs con- 
sistent with the law regulating such disposition. 
|p. 188, col. 1.1 

Churaman Sahu v. Gopi Sahu, 1 Ind. Oas. 945; 37 
C. 1; 13 Ramasami 

Ayyar v.Vengidnsami Ayyar, 22 M. 113; 8 M. L. J. 
170- 8 ind. Dec. (n. s.) 79 and Kassi Nath Bysack v, 
Hura Sundari, 2 Morley’s Digest 198, followed. 

Debts incurred by a Hindu widow for the main- 
tenance of her mother-in-law and widowed sisters of 
her husband who were maintained by him in his life- 
time, are sutficient to justify a sale by the widow. 

[p. 189, col. 1.] . TT. 1 • I • ..I , 

The purchaser from a Hindu widow is not bound 

by any previous act of mis-management by the widow 
so long as he is satisfied that there was pressing 
necessity for the sale, [ibid.] 


Appeal against a decree of the Subor- 
dinate Judge, Second Court, Sylhet, dated 
the 2nd January 1923, reversing that of 
the Second Court, Moulvi Bazar, dated the 
29th of July 1921. 

Babus Brajo Lai Chakrararty and 
Hcmendra Knmar Das, for the Appellants. 

Babus Jogesh Ghandra Roy and Birendra 
Kumar De, for the Respondents. 

JUDGMENT. 

Ghose, J. — This is an appeal against 
the judgment and decree of the Sub- 
ordinate Judge, Second Court of Sylhet, 
reversing those of the Munsif, second Court 
of Maulvi Bazar. 

The suit, was for recovery of certain 
plots of land on the allegation that the 

plaintiffs were the reversionary heirs of one 

Baidyanath. Raidyanath was the son of one 
of three brothers Jithram, Mohouram and 
Kalicharn. Baidyanath was the son of Kali 
Charan. The plaintiffs are the descendants 
of Jithram and Mohouram. Baidyanath 
died leaving a widow Chandramoni and 
an unmarried daughter Sukhomoni. Chan- 
dramoni died on the 21st July, 1908, She 
had during her lifetime executed a deed 
of gift in favour of her daughter Sukho- 
moni and her husband Brindaban of 12- 
annas share of her husband’s estate on the 
occasion of the marriage of SukhomonL 
Afterwards, Chandramoni and Sukhomani 
jointly sold certain properties to the de- 
fendant No. I, plaintiffs’ sued for the re- 
covery of all those properties on the 
allegation that there was no legal necessity 
for the gift by Chandramoni or for the sale 
by Chandramoni and Sukhomoni. The 
ftiunsif made a partial decree in favour of 
the plaintiffs, dismissing only that part of 
the suit which related to lands which were 
not in the possession of the defendant and 
to one plot of land which did not belong 
to the estate of Baidyanath. He found that 
there was no legal necessity either for the 
gift by Chandramoni or for the sale effect- 
ed by Chandramoni and Sukhomoni. On 
appeal by the defendants, the Subordinate 
Judge found that there was a legal neces- 
sity for the gift on account of the marriage 
of the daughter, Sukhomoni, and the gut 
was a reasonable one having regard to all 
the circumstances disclosed in the evidence. 
He also found that the sale was also for 
legal necessity and on those findii^s he 
has dismissed the plaintiffs’ suit. ^ On ap 
peal by the plaintiffs before us, it is not 
disputed that the expenses for the marriage 
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of aa unmarried daughter would be a legal 
necessity but it is contended that the gift 
was of an excessive share and with regard 
to that excessive share the gift would be 
void; the widow might, according to certain 
texts of the Hindu Law. make a gift of 1-annas 
share of the husband's estate and the gdt 
in excess of that share is invalid and the 
plaintiffs are entitled to recover possession 
of 8 annas-share. It is also contended that 
according to the terms of the gift only the 
life-estate of the widow Chandramoni was 
given away and the daughter or her son-in- 
law had no interest in the estate after the 
death of the widow. 

The next contention with regard to the 
gift is that Sukhomoni and her husband 
Brindaban were only given a life estate in 
the property and as they took as tenants- 
in-common Sukhomoni could not claim 
the share which had been given to Brinda- 
ban on his death, and as Brindaban is 
dead the plaintiffs are entitled to the half 
share of the 12-annas which was given to 
Brindaban. With regard to tlie sale by the 
kohala Ex. F, it is contended that the 
debt for maintenance which caused the 
necessity for sale was incurred not only 
for the maintenance of the widow and lier 
mother-in law, that is, tlie mother of the 
last male owner, but also for the widowed 
sisters of Baid^'anath and as the mainten- 
ance of the wido'.ved sisteivs was not a 
charge on the estate of Baidyanath there 
was no legal necessity for the debts incur- 
red at any rate, to the extent of the main- 
tenance of the sisters and, therefore, the 
sali is bad. It was further contended that 

there were untrue allegations made in the 
kohala as regards the desire of the ladies 
to perform sradk at Gaya of their husiKinds 
and that also vitiates the srle as one for 
legal necessity. The most important (pies- 
tion seems to be the (piestion wiiicii is 
urged with reference to the texts of the 
Hindu Law as regards the p u-tion of the 
estate which might be spent for the pur- 
pose of a daughter’s marriage. In support 
of the conte.ation on behalf of the appel- 
lants, reference was micle to Ch. XI, s. {Ij, 
Verse (66) of the Dayabhaga which runs 
as follows: “The widow should give to an 
unmarried daughter a fourth part out of 
her husband’s estate to defray the expanses 
of the damsel’s marriage. Since sons are 
required to give that allotment, much more 
should the wife, or any other successor, 
give a like portion.” The reference to the 


sons will be found in Ch. Ill, s. (2) \ or.:?e 
(66) of the Daya Bhaga which runs as fol- 
lows : “If the 'funds "be small, sons must 
give a fourth part to daughters, deduct- 
ing it out of their own respective shares”. 
Tlius Mann says, '-To the inaiden sisters 
let their brothers give portion out of their 
own allotments respectively; let each give 
a fourth part of liis own distinct sliaie; 
and those who refuse to give it shall be 
degraded”. Reference was also made to the 
case of Churaman SaJiu v. Go})i Sahn [\)f 
where tlie question as to the validity of a 
gift to a (laugliter of a family governed 
by the Mitaksliara Law on the occasion oi 
the daughter's (jowna ceremony was con- 
sidered. It was argued that under the 
^litakshara also the portion that a maiden 
daughter should be given is a fonrlli share 
of what she would have been entitled to 
receive, if instead of being a daughter she 
had been a son. This fourth siiare, how- 
ever, cannot be considered to be the 
limit of what a maiden daughter should 
obtain as her marriage portion because 
with reference to the text of Manu, which 
has already been stated above, it will be 
seen that if a girl has got more than four 
brothers and if each were to give one- 
fourth out of his share to the daughter, 
the daughter would get more than wliat 
each son would get. The reference to what 
the widow should give under the Daya 
Bhaga also seems to me to hx the mini- 
mum of what should be given as a marriage 
portion, since the reason stated in the last 
sentence is that the wife or anyothersuc- 
cessor should give as much as the sons, and 
this sliows that the widow must spend at 
least the fourth part of her husband's estate 
to defray the expenses of an unmarried 
daughter’s marriage. That seems to l>e the 
reasonable view to take. Because the 
daughter’s marriage is a primary duty of a 
Hindu and to limit the amount to be spent 
forher marriage to a fourth part of tlie estate 
left by the father would, in many cases, 
make it impossible for tlie widow to give 
her daughter in marriage. To take a con- 
crete case : if a man in a good position in 
society dies leaving a small estate, to say, 
that the widow cannot spend more than 
the fourth part of the estate would practical- 
ly make it impossible for the daughter to 
be given in marriage under the present 
conditions of society. It seems to me, 
(U 1 Ind. Ca3. 945; 37 0. 1; 13 G. W. N. 994; 10 G. 
L. J. 515. 
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therefore, thnt the?e provisions were made 
simply for the purpose of ascertaining hy 
a ready method of what should be ^con- 
sidered as a reasonable sum to be spent for 
the marriage of a daughter having regard 
to the conditions of society at that time. 

The verses are not imj^erative but only 
directory and only indicate what should be 
considered as reasonable. This view was 
taken by ^Ir. Justi(.'e Subi'amania Ayj'arin 
thecase oi. .Ayyav v. I cnyidustiTiii 

Ayyar (2). Having referred to the opinion 
of the different commentators as regards 
what should be given as a daughter’s share 
for her marriage expenses, he observed 
that the better and sounder view was that 
the authorities should be understood to 
empower a qualified owner like a widow to 
to do all acts proper and incidental to the 
marriage of a female according to the 
general practice of the community to which 
slie belongs. The i)rinciple was also laid 
down by Lord (JifTord in tlic ca.se of Kassi- 
nath Ihjsack v. JIura Sundari (3) wliich also 
was cited in the case of Churtiman Saint v. 

Gopi Saint (1) mentioned above. His Lord- 
ship said that a Hindu widow had “for 
certain purposes a clear authority to dis- 
pose of her husband’s property, and might 
do it for religious purposes, including dowrv 
to a daughter." He added that it wa*s 
absolutely impossible to define “the extent 
and limit of her power of disposing it 
because it must depend upon the circum- 
stances of the disposition whenever such dis- 
position shall be made and must be con- 
sistent with the law regulating such dis- 
position". This principle was followed in 
the case of C/ui7’ama7i Saha v, Gopai Sahu 
(1) by the learned Judges of this Court 
where although the gift which was made 
on the occasion of the goiona ceremony 
exceeded the fourth part of the estate it 
was upheld, although no doubt the rule as 
regards a fourth part was referred to as 
being a reasonable proportion that might 
have been spent. In the present case the 
Subordinate Judge has found that the 
daughter was married in accordance with 
the wishes of the father and the ancestors 
of the plaintiffs took active part in the 
ceremony and also in the execution of the 
deed of gift. The Subordinate Judge right- 
ly points out that the fact that they were 
attesting witnesses to the deed of gift does 
not estop the plaintiffs from claiming the 

13 ) 


22 1.13; 8 M. L. J. 170; 8 Ini, Dec. (n. s.) 79. 

2 Morley's Digest 198. 
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property, but that tlie persons who were 
interested as possible reversionary heirs 
joined in the transaction, shows that it was 
not considered unreasonable. The value 
of the property included in the gift was 
only Rs. 1,000. Having regard to these 
findings of fact, the first contention of the 
appellant must fail. 

1 he argument that the widow only con- 
veyed her life-interest by the deed of gift, 
and the next argument that the donees 
were given only a life- estate is also not sup- 
ported by the document. The gift was in 
these terms: “I divest myself of all my 
interests in the property and cause the same 
to vest in you and your successors. From 
to-day you continue to enjoy the said 
lands by being entitled thereto" and so on. 
That shows unmistakeably that the gift was 
an absolute gift to the daughter and the 
son-in-law' although in the succeeding por- 
tions of tlic document restrictions liave 
been imposed upon their power of sale so 
long as sons or daughters are not born to 
them. That does not mean that their in- 
terest was limited to a mere life-estate. 

hether those restricttous are binding or 
not it is not necessary for us to decide in 
the present case. It is enough for the pre- 
sent case to state that they got an estate 
of inheritance. If this is so, after the death 
ofBrindaban his sliare devolved upon his 
widow Sukhomoni and plaintiffs cannot 
claim any interest in the property. The 
argument with regard to the sale by the 
ladies in favour of defendant No. 1 must 
next be considered. 

The finding of the learned Judge is “the 
plaintiffs and Chandramoni were hard-press- 
ed for maintenance, re- payment of debts, 
etc., is sufficiently proved by the defendant. 
The documents filed establish that Ex. F 
(the deed of sale in question) was executed 
under legal necessity for maintenance and 
liayment of debts incurred for the purpose". 
That amounts to a finding of fact which 
cannot be questioned in second appeal. 
But it has been contended, as I have stated 
above, that the maintenance of the widowed 
sisters of Baidyanath would be no legal 
necessity. Reliance has been placed on the 
case of Bai Mavgal v. Bai Hvkhmini (4), 
but in that case the widowed sisters claim- 
ed a maintenance out of the brother’s 
estate and that right was negatived. Here 
it appears, that the widowed sisters used 


(4) 23 15. 291; 12 Ind. Dec. (n. s.) 193 
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to be maintained by Baidyanath daring 
his lifetime, and the finding amounts to 
this, that these three sisters had nothing to 
depend upon their husband's family and, 
therefore, the brother used to maintain them 
as a moral obligation and they were living 
as dependent members of his family. After 
his death the widow did not turn them out 
but used to maintain them as her husband 
used to do previously. To say, that debts 
incurred for their maintenance along with 
the maintenance of the ^Yidow herself 
and her mother-in-law, would not be sullici- 
ent to justify a sale seem to be a question 
■which is not maintainable. But assuming 
that the widow was guilty of mis-manage- 
mentin maintaining her husband’s widowed 
sisters, that does not vitiate a purchase made 
of the property for the purpose of re-payment 
of the debts incurred hy the widow. The 
purchaser is not bound by any previous act 
of mis-management by the widow so long 
as he is satisfied that there was a press- 
ing necessity for the sale and such neces- 
sity has been found by the Court below. 

On these grounds the appeal must fail 
and is dismissed with costs. 

Greaves, J.— I agree. 

N. H. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT, 

FiiiST Civil Appeal No. G8 of 1921. 

October 7, 1925. 

Present: — Mr. iVshworth, A. J. C. 

BHARATH SINGH and others — 
Defendants — Appellants 

versus 

8HEODAT SHARMA — Plaintiff and BAR- 
BAND SINGH — Defendant— Respondents. 

Mortgage — Hindu father, mortgage btj — Suit for 
pos^esnion by morlgagee^Conftiderution challenged by 
sons — Procedure — Hindu Law- A ntecederit debt — 
Mortgage by father — Personal remedy baned —Mort- 
gage, whether aiitecedent debt — Evidence Act (/ of 

t. 68 — Unattested document — Admissibility for 
collateral purposes. 

A Biiit for po.ssession by a mortgagee from a Hindu 
father was resisted by llie sons on the ground that 
certain of the items of the consideration for the 
mortgage were not binding on tliein. The mortgagee 
contended that if any of the items was binding on 
the sons, he could not be refused possession under 
the mortgage-deed, and that the proper occasion for 
coming to a decision as to the amount for which the 
sons were liable under the deed would be when the 
c^UGStion of payiog the money arose : 



Held, that it was necessary, or at 'Usiial'Ic, 

fortlio Court to dcliue llu- I'laintifLs riKlit to jk sscs- 
siou, and in order to <!«• this, it had to di i,-i<lf' botli 
as regards the <iuanlum of the inorlgaticd j)i-o))crly 
and as regards the sum for wln<-!i that yuantum 
must be lield to be mortgaged, aud that it was not a 
mere iiuestioii of acc(nints. [p. l!tO, col 1-1 

Murli Dhar v. Raghubar Singh, 1 O, (’. 171 and 
\arain Singh v.Sliimbhoo Singh, 1 A. 323; 4 1 l.’>; 

:? Sutli. P. C. J. ;^5:; Sar. i\ C, J. 673; I Ind D.h . 
s.' 223 P. C.i, distinguished. 

'Die fact tliat the personal remedy undei' a mort- 
gage by a Hindu father is baried liy limitation does 
not ]>revent llie mortgage being, at a &ubse<iuerit 
sale, regarded as creating an anteeedent del)t. [p. l!)0. 
col. 2.] 

Hrij Xarain Roi v. Maiigla Prasail Rai, 77 Ind. 
C'as. 10 A. Ho; 21 A. L. .1. ‘J.H; 16 .M, L. .1. 23; 
.3 P. L. T. 1; 2^C, W. X. 2.33; (102L M. \V. N. OS. 
19 L, W. 72; 2 fat. L. U. 41; 10 (). A A. L. K. b2; 
(192P A. I. U. (1*. C.) 50; 33 M L. T. 457; 2G Bom. 1>. 
li. .300; 11 O. L. J, 107; 51 I, A. 129; 1 O. W. N. 18; 
41 C- i-<- J. 2.32 < 1*. C'.i and Arinnurihani Chetty 
Muthu K^undan, 52 Ind. (’as. 32.3; 12 M. 711; 9 L. \V. 
565; (19191 M. W. X. 409; 37 M. L. J. IOC; 20 M. L. T. 
5)0, followeil. 

No distinction shovild be drawn lietweeu documents 
which are the basis of the suit, and those whose pro- 
duction is retiuired for collateral j)Urpo9es, so far as 
tlicir admi.ssilnlitv ill evidence is in (piestion. [p. 190, 
col. 2.1 

Atradh Ram Singh v, Mahbub Khun, 79 Iinl. Cas. 
725; 10 (). L. J. 525; (1921) A. 1 li. (O.) 255, fol- 
lowed. 

IjUrhliman Prasad v. Raldco Prasad , 48 Ind Cfis 
390; 5 U. L- J. 025; 21 O. C. .312. dissented from. 

First appeal against the judgment and 
decree of the Additional Subordinate Judge, 
Hardoi, dated the 28th August 1924. 

Messrs. All Zaheer and Salik Ram, for 
the Api)ellants. 

Messrs, llargobind Dayal and Radha 
Krishna, for the Respondents. 


JUDGMENT. — This first appeal arises 
out of a suit by a mortgagee for obtaining 
possession of the mortgaged property under 
the terms of the mortgage. Tlie mortgage, 
which 3vas executed on the 29th September 
1914, provided alternatively for sale of the 
property or for delivery of possession to 
the mortgagee in the event of the mort- 
gage-money not being paid on the 27tli 
June 1915. The appellants are sons of the 
mortgagor, and have resisted the mort- 
gagee’s suit for possession in respect of 
two-thirds only of the mortgaged property, 
on the ground that they are not bound by 
their father’s mortgage. 

The consideration for the mortgage-deed 
was treated under five heads by the lower 
Court. A sum of Rs. 2,460 was found to be 
due under a previous mortgage-deed dated 
4th January 1907. A sum of Rs. 244 was 
found to be due under another mortgage 
creating a further charge dated 5th 
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November 1915; Rs. 57 nnder a simple 
money bond dated l-Jth Februaiy 11)11; 
Rs. 193-1-0 Government revenue and Rs. 40 
for cash. In this appeal the appellants’ 
Counsel only presses his case in respect of 
the first, second and the fifth items. 

A preliminary objection has been raised 
by the respondents’ Counsel that, if any of 

theconsiderations for the mortgage is binding 

on the sons, the appellants, then the plaint- 
iff cannot be refused possession under the 
mortgage-<leed, and that the proper occasion 
for coming to a decision as to the amount 
for which they are liable under the deed 
will be when the question of paying the 
money arises. Tlas contention cannot 
prevail for the following ground. Tiiis is 
not a case where it is a ([uestion of the 
amount of money required to redeem the 
property, and, accordingly, the rulings, 
Murli Dliar v. Raghuhar Sivgh (1) and 
Narain Singh v. Shimhhoo Singh (2) do not 
appear to me to be relevant. In this case 
the plaintiffs in effect not only ask for pos- 
session, but ask for a declaration in respect 
of their title to possession. I consider that 
it was necessary, or at least desirable, for 
the Court to d 'fine the plaintiffs' right to 
possession, an I, in order to do this, it must 
decide to wliat extent, both as regards the 
quantum of the mortgaged property, and as 
regards the sum for which that quayiUim 
must be held to be mortgaged. It is not a 
mere question of accounts. 

The lower Court has held that the first 
mortgage dated 4th January 1907 is bind- 
ing on the appellants as it called into exist- 
ence what must now be regarded as an 
antecedent debt of the father. It has been 
argued that any personal liability against 
the father, arising out of this debt, would 
have ceased to exist under the Law of Limita- 
tion by the date of the deed now in suit. 
Against this contention have been quoted 
theiailings reported as Brij Narain Rai v. 
Mangal Prasad Rai (3) and Amnnugham 
Chetty V. Muthu Koundan (4). The^ first is 
the latest ruling of the Privy Council on the 
subject, and the second is a Madras ruling 

(1) 4 O. C. 171. 

(2) 1 A. 325; 4 I. A 15; 3 Suth. P. C J. 357; 3 Sar. P. 
C. J. 673; 1 Ind. Dec. (n s.) 223 (P. C.). 

(3) 77 Ind. Cas. 689; 46 A. 95; 21 A. L. J. 934; 46 .AI. 

L. J. 23; 5 P. L. T/1; 28 C. AV. N. 253; (1921) M. W. 
N. 68; 19 L. A\q 72- 2 Pat. L. R. 41; 10 O. & A. L. 
R. 82; (1924) A. 1. 11. (P. C.) 50; 33 M. L. T. 457; 26 
Bom. L. R. 500; 11 O. L. J. 107; 51 1. A. 129; 1 O. AV. 
N. 48; 41 C. L. J. 242 (P. C.). 

(4) 52 Ind. Cas. 525; 42 M. 711; 9 L. AV. 565; (1919) 

M. AV. N. 409; 37 M. 1. J. 166; 26 M. L. T. 96. 
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quoted with approval in the judgment of 
the Privy Council, Having regard to what 
is said in these rulings, it is not possible to 
hold any longer that because the personal 
remedy against the father is barred under 
a mortgage, that mortgage cannot at a sub- 
sequent dale be regarded as creating an 
antecedent-debt. 

The lower Court has allowed the sum of 
Rs. 214 for Avhich the consideration was 
the deed of further charge dated 5th Novem- 
ber 1915, on the ground that this sum forms 
but a minor part of the total consideration 
of the deed in question, and relies upon the 
ruling, Ram Dei v. Suraj Bakhsh (5). That 
ruling may be distinguished on the ground 
that the burden in that case was on the 
sons to show that the total consideration 
was not due, whereas in this case it was on 
tlie mortgagee to show that it was due. 
The lower Court’s decision, however, has 
been defended by Counsel for the respond- 
ents on two grounds, one of which was re- 
jected b}’' the lower Court. That ground 
Avas that, the requirements imposed by s. 68 
of the Evidence Act as to proof of a docu- 
ment, which is required by law to be attest- 
ed, will only apply when the suit is based 
directl}^ on that document, and will not 
apply when proof of that document is 
required in the suit merely for subsidiary 
or incidental purposes. Reliance is placed 
on Lachhman Prasad v. Baldeo Prasad (6). 
In the judgment the following words occur: 

“It is well established that where a deed 
is not in suit but is merely filed for a col- 
lateral purpose, it need not be proved with, 
the same formalities as when it is sought to 
enforce its provisions in a suit.” 

That opinion, thus expressed, vas sub 
sequently dissented from by two Judges of 
this Court in Awadh Ram Singh v. Mahhuo 
Khan (7), where it Avas pointed out that no 
distinction should be drawn betAveen docur 
ments AA'hich are the basis of the suit, and 
those AA^hose production is required for 
collateral purposes, so far as their admissi- 
bility in evidence is in question. The 
other ground on w’hich this item in the 
consideration Avas defended Avas that the 
sum of Rs. 244, appearing in the further 
mortgage-deed of 5th November 1915, was 
made up of small necessary sums, which 

(5) 60 Ind. Cas. 177; 7 O. L. J. 509; 23 0. C. 204; 3 
U. P. L. R. (0.) 156. 

(6) 48 Ind. Cas. 39G; 5 O. L. J. 625; 21 0. C. 312. 

(7) 79 lad. Cas. 725; 10 O. L. J. 525; (1924) A. L 
(0.) 255. 
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could be proved even if the mortgage-deed 
itself had not been proved. Eeliance for 
the proof was placed on an admission by 
the father in the deed under which posses- 
sion is now sought. No admission by a 
father can be used against the sons in a 
case where they are impugning the author- 
ity of the father to make them liable for 
the father’s alienation of their properly 
alienated by him otherwise than as manager. 
According to the pleadings of the sons in 
such a case their father did not represent 
the family in making the alienation. The 
last item is Ks. ‘10 cash. It is maintained 
by the appellants that there is no evidence 
that this sum was for necessity. There is, 
however, the evidence of the father that 
this sum was spent in miscellaneous expen- 
ses such as the stamp duty and registration, 
a fact whic-h the Court was entitled to pre- 
sume as being consonant with tlieordinaiy 
course of events. The payment was, in my 
opinion, satisfactcifly proved. 

The consequence of the ab'ove findings is 
that the decree of the lower Court for 
delivery of possession to the plaintiff-mort- 
gagee is maintained, but, I am of the opinion 
that judgment of tlie lower Court should be 
varied in two respects. The decision as to 
the amount for which the deed is l)inding 
on the appellants should exclude the Ks. 244 
due under the deed of further charge. 
Moreover, three months’ time will he allow- 
ed to the defendants for payment of the 
sum thus found due. If not paid within 
that time, the plaintiff will be given pos- 
session. 

In the result the appeal is allowed to the 
extent indicated. Costs throughout will be 
according to success and failure. 

N, H. Appeal alloucdy^\ 


CALCUTTA HIGH COURT. 

Appeal puom Appellate Decree No. 1106 

OF 1923. 

June 12, 1925. 

Present : — Justice Sir Ewart Greaves, 
Kt., and Mr. Justice B. B. Ghose. 
JNANENDKA NATH BISWAS 

AND ANOTHER — PLAINTIFFS— APPELLANTS 

versus 

JOGENDRA NATH PAL and others— 
Defendants — Respondents. 

Landlord and tenant — Transfer by tenant — Adverse 
possession, when begins-^Bcngal Tenancy Act (VJII of 


JSS-5)— Denial of landlord's title — Forfeiture — Rc- 
nicdif. 

Limitation does not run against flie landlord Avj.cn 
the original tenant eontinue.s ]>ayiDcnt < f rtnt after 
the tranjsfercT tlu* licldir.g l)y liim. | (). ]!iL\ cdl ] i 
In onler to make time run against the landiurd tlime 
must be oomplete abaiKieiniu nt of the lK)liIing by the 
tenant and adverse i os.-essit n hv liis traushree 


Rrabhahali Dasi v. Taibutut i ncssa Choiidliurani 10 
Inil. Cas. GOl; 17 C. \V X. Ubt'; 11) C. L. ,1. 02 and 
Pnnchkiiri Chattai.adlu/tt v. Maharnj lUiluoiar SiiKth 
28 liid. Cas. 70.-; ID (V \V. X. 13(1, referred to. 

I’lKler llie Hongal Tenancy Act tlie landlord cannot 
eject the raiyat simply on the ground that the tenant 
has repn<iiated tlie reJationshij) of landlord anrl ttn- 
ant. Tlierefore, tlie denial of the rigid of the land- 
lord or repudiation of the tenancy, not followed by 
a <loeree of Court dismis.«ing Jandloid's suit for 
rent, <loes imt work a forfeiture. [j>. 1D2, eol, 2.] 
lidjani Kanta lUswus v. FlJci.ivri Das, .‘U OD; 11 
C. U . X. 811; 7 ( . L .1. <8 and Kali Charan (ihosh V. 
Arnuin Ihbi. -1 hid. (’as. -17;); l.l C. W. X. 220; 5 .\I. L. 
J. 27(j, <list inguished. 

Where the tenaid roimdiates tJie tenanev and tic 
landlord i.s not entitled to eject the tenant <n lliat 
ground, tlic rem<-dy is by a pioiicr suit for a deelara- 
lion that the tram-ferec acqiiind no interest from the 
raii/at by the transh r, ( p. ID.l.eol, 1.) 

liainmcsh Chamh-a Mitra v. Daiba ('haran Das 78 
Ind. (’as. -11)7; 28 C. W. X. G02; .‘ID (’. L. .1. .‘loG; 

A. I, R. (C.)yt)t), referred to. 


Api)eal against the decree of tlie Second 
Additional District Judge, 21-Perganas 
dated tlie lOtli March 19F3, reveisin^ that 
of the Alunsif Second Court at Basirhat 
dated tlie 10th May 1921. 

Air. Sarat Chandra .ynkerji (witli him 
Babu Devendra Nath Bhattacharjya for 
Babu Indu Bhusan Maker ji), for the Appel- 
lants. 


JUDGMENT. 

Ghose, J. — This is an appeal by the 
plaintiffs against the judgment and decree 
of the Second Additional District Judge of 
24- Perganas reversing those of the Munsif, 
Second Court of Basirhat. 

The suit was one for recovery of posses- 
sion of a non-transferahle occupancy hold- 
ing on the ground that the original raiyats, 
defendants Nos. 6 to 8, had transferred the 
entire jo/e to defendants Nos. 1 to 5 Ly a 
kobala dated the 8th Alay 1906. The kobala 
was in favour of the defendant No. 1 alone. 
The Alunsif made a decree in favour of the 
plaintiff. On appeal, the Additional District 
Judge has reversed the decree on the 
ground of limitation. His view was that 
limitation began to run from the date of 

the execution of the /t*o6a/a and as the suit 

was brought more than 12 years after that 
date it was barred by limitation, on the 
authority of the cases otProbhahali Dasi v. 
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T<t '(baturine-^-^a CJioiidlnimni ll) and I'anrh- 
fcn ri Chatta ixidhya v. Maha ra j H'lhadu r 
Siagli (2). It isconten'led befure us on behalf 
of theplaiuiiflsthat ihe suit cannot be haired 
by limitation having reganl to the fact 
that the original raiyats had been continu- 
ing payment of rent for tiie holding to llie 
plaintiffs and as there had been no al)andon- 
ment at the date of the kohala the plaintiffs' 
cause of action had not arisen. PlaintifYs 
date their cause of action as from the 2Gt]i 
Fel>ruary 1919 on which date the tenants 
tiled a written statement in a suit for rent 
by the tdaintilTs repudiating tiieir liaiulity 
to pay rent for the holding. It appears to 
us that the contention of tiie plainlilTs that 
limitation did not run against them until 
there was an abandonment of the holding 
by the tenants is correct. In the two cases 
referred to by learned Judge the raiyat had 
given up possession to the transferee and 
had cut oil all connection with the holding. 
Rent was paid by the transferees for the 
holding but on behalf of the transferors. It 
was held by the High Court that the landlord 
was entitled to evict the transferees of the 
jote as soon as the transfer was completed 
and the raiyat had ceased to have any con- 
nection with the lands and, conseciuently, 
limitation ran as against the landlord from 
the date of such transfer, as the suit must 
be instituted within 12 years unless the 
landlord could establish any case under s. 
18 of the Limitation Act. Those conditions 
do not apply to the present case and the suit 
cannot, therefore, be held to be barred by 
limitation. That, however, does not end the 
matter. We have to see whether the decree 
of the lower Court dismissing the suit should 
be reversed and plaintilfs should get a dec- 
ree in ejectment. This, in our opinion, the 
plaintiffs are not entitled to do. The matter 
stands thus. The tenants were raiyats and 
although they had executed the kobala in 
favour of defendant No. 1 they have not 
severed their connection with the holding. 
There has been no abandonment in fact and 
they are in possession although as sub- 
lessees of their transferees. The cases are 
all one way that under such circumstances 
the landlord would not be entitled to eject 
the raiyat. But it is contended that there 
is something more in this case and that is 
the repudiation of the liability to pay rent 
on the 25th February 1919 and it is urged 

(1) 20 Ind. Cas. 064; 17 C. W. N. 1088; 19 C. L. J. 
62. 

28 lud. Cas. 708; 19 0. W. N. 136. 
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that tiiat gives the landlord the riglit to 
eject the defendants. The first question 
must, therefore, be enquired into whether 
repudiation of the tenancy gives the land- 
lord the right to eject his raiyats. Imder 
the Bengal Tenancy Act, it is Avell es- 
tablished that denial of the right of the land- 
lord or repudiation of the tenancy not fol- 
lowed by a decree of a Comd dismissing 
the landlord’s suit for rent does network a 
forfeiture, and the landlord cannot eject the 
raiyat simply upon tlic ground that he has 
repudiated the relationship of landlord and 
tenant. In the present case, the landlords 
withdrew from the suit which they had 
brought for rent on the filing of the written 
statement by the raiyats. The case was 
not i)rocceded with and no decision of the 
Court was obtained whether the landlords 
were entitled to recover rent from tliese 
tenants notwithstanding their repudiation 
simply because they liad executed a kobala 
in favour of a third pai'ty and purported to 
have taken a sub-lease from such trans- 
ferees. Reliance lias been jilaced on behalf 
of th.e appellants on the case of Rajani 
Kanta Bisw<i>i v. Ekkoiiri Das (3). Thatcase 
is, however, quite different from the present 
one. In that case, the landlords had evicted 
their raiyats and were in possession not on 
the allegation that their raiyati interest 
subsisted but on a different right alleg- 
ing that they had transferred their hold- 
ing to a third person and had taken a sub- 
lease from him and wanted to enforce their 
l ight as sub-lessees asagainst the landlords. 
The Court negatived the right of the plaint- 
iffs and held that as such sub-lenants they 
were not entitled to recover possession. The 
case oi Kali Charan Ghosh v. Arman Bibi 
(4) is in point. But that appears to he a 
solitary case in which it has been held that 
the repudiation by the raiyat of the rela- 
tionship of landlord and tenant gave the 
landlord a right to eject him even if the 
tenant was on the land as a sub-lessee of his 
transferee. This view, it appears to me, 
cannot be supported in view of the fact that 
under the Bengal Tenancy Act repudiation 
of relationship of landlord and tenant or 
denial of the landlord’s right does not work 
a forfeiture. The cases to the contrary are 
numerous and they will be found collected 
in Mr. Sen’s well-known book on the Bengal 
Tenancy Act at pages 156 and 157 of the 

(3) 34 C. 6S9; 11 C. W. N. 811; 7 C, L. J. 78. 

[A) 4 Ind. Cas. 473; 13 C. AV. N. 220; 5 M. L. T. 
276. 
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4th Edition. The true principle seems 
to be that the plaintilTs are not entitled to 
eject the defemhints. that is to siv 

defendants Nos. G to8. from the holdiipir but 
they might in a pi-o])er suit l)rought for the 
purpose be entitled to a declaration tliat 
the transferees from the n7n/at.s‘haveacQuir- 

ed no interest as against them. This is in 

accordance with what was laid down in the 
case of Chandra Mtlra v. Daiba 
Charan Das (5). 

No one has appeared on behalf of the 
respondents but the learned Advocate for 
the appellants placed all the cases bearing 
on the point before us. 

In the result the anpeal must be dis- 
missed. 

Greaves, J.— I agree. 

Appeal dismissed. 

N. H. 

■(5j78Ind. Cas. 407; 28 C. W. N. C02; 39 C. L. J. 
356; (1924) A. I. P. (C.) 900. 
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Mr. Justice Wallace. 
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DORAISWAMI MUDALY and 
another — Plaintiffs Nos. i A 2— 
Respondents. 

Hindu Law — Dancing woman — Legitimate <le.<icend- 
anta of her sons — Collateral succession, rule of — Herit- 
able blood, whether exists. 

I- ndor the Hindu Law, in order to Inivc lieritable 
blood between two persons, it i.s not neces.sary that 
inlieritanc© to each other sliould be traced through 
the father, [p- 107. col. 2.] 

The legitimate descendants of the sons of a d.inc- 
ing woman or a prostitute liave lieritahle blood Im'- 
tweon them, even though tlie parentage of the sons is 
unknown and they are not tlie sons of one man. 
[p. 194, cols. 1 & 2.J 

rim principle of collateral succession is appUcabh^ 

confined to agnatic relations. 

[p. 196, col. 2.J 

Case-law considered. 

All people born in India-arid of the Hindu faith 
whose customs and manners arc those of Hindus are 
governed by the Hindu Law in the absence of proof of 
any sjiccjal or local custom. Accordingly persons wliose 
puteruity is unknown and who are the descendants of 
Hindu mothois are governed by the Hindu Law, and 
if the ordinary Hindu Law is applicable, unless there 
18 some prohibition, statutory or otherwise, the whole 
of that law is applicable and not merely portions 
thereof, [p. 150. col. 1; p. 106, cols. 1 & 2.J 
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IVr U’a?/ac<’. TJin U3ag<' and custom of succc.3- 
suMi to a dan.’ing gij-1 ami inter se of inalo ofT-^pring 
of a girl arclli-V'j^ of siu-li sue-’, .o of thf 

pial' ilh'^uiinatiT olTspiing of a dogr.idi'd luari'ii d 
Wiiiu.m) I p. «\>1. 1, 

lil 'gitiiuatr idiildmi of a dancing girl inter s<', 
wli -u there isnicoiit'st b -t ween I li -ui and h-gitiiiiate, 
childroii. inherit t' th-hr mother and to one anotliei* 
Iftlioreis li rit tlilc bh <d lietwocn Jiny two illogiti- 
mate children tliat h-Titability carries with it all tlie 
adjuuct.sof herifability under Hindu Law, so that the 
1 ‘gitiin ite male dese.-ndaut.s of oiu' branch can claim 
as r n'.'r.sioners to oust the legitimate widow.s and 
legitimale tles'eadants of tlie otlier Ijranch. Tlie rule 
rests on tlie c-imnian maternity of the illegitimate 
sous, fp 200, eol. I.) 


Appeal tigainst an ord^r of tlie District 
Uourt, Noi'tli Areot at Vellore, in A. 8. 
No. 21 1 oC 1922, preferred against a decree 
of the C’ourt of the Di.strict Munsif, Vellore, 
iu (). S. No. 257 of 1921. 

.Mr. L. .1. Gocinda Raghava Iyer, for the 
A ppellants. 

Afr, C. Sampatha Iyengar, for the Re- 
spondents. 


JUDGMENT. 

Devadoss, J. — 'J'he plaintilTs sue for 
a declaration that the sale of the plaint 
property in favour of defendants Nos. 1 and 
2 is not ])inding on them as they are the 
reversioners of one Alurugesa Aludali. The.v 
claim to be the graiulsons of Alulhusumi 
Muilali the divided Ijrolhe]’ of Kachi Mniii- 
appa Aludali whose great-grandson was the 
deceased Murugesa Mudali. The District 
Aiunsif held that Alulhusami Mudali and 
Kachi Aluniappa Aludali being llie sons of 
a prostitute, there was no heritable ))lood 
between lliem and the plaintiffs had no 
reversionaiy riglit to the estate of Alurugesa 
Aliuiali and dismissed the suit. The Sub- 
ordinate J udge has reversed the decree of 
the District Alunsif holding that the 
plaintilTsare reversionary lieirs to Alurugesa 
Aludali and lias remanded the suit for dis- 
posal on the merits. Defendants Nos. 1 and 
2 have preferred this appeal. 

Aluthusami Aludali and Kaclii Aluniappa 
Aludali were the sons of a dancing woman 
called Thnnji Ammal. It is admitted that 
the plaintilTs are the legitimate grandsons 
of Aluthusami Aludali and that Murugesa 
Aludali was the legitimate great grandson 
of Kachi Aluniappa Aludali. The ques- 
tion for decision is, does the rule of. col- 
lateral succession obtain among the legiti- 
mate de.scendanls of the two sons of a 
dancing woman whose paternity is un- 
known. There is no authority on the point 
in the Hindu Law Books. We have not 
been referred to any decision in which th^ 




m 

question ■was raised or decided. The 
priiici]de applicable to the present case lias 
to be deduced from the texts (d* the Hindu 
Law Books and some of the decided cases. 

A good deal of the argument in this case 
was -with reference to the rights and dis- 
abilities of the illegitiniate sons of sudra/i. 
It is well-settled that the illegitimate son 
of a man belonging to the twice-born class 
cannot inherit to his putative father; lie 
has only a right to maintenance but in 
the case of siidras, the illegitimate son 
inherits to his father, his share being half of 
that of the legitimate son, and he takes the 
whole in certain circumstances. West and 
Buhler, pages 82, 194, 3rd Edition. Couits 
have gone the length of holding that a man's 
legitimate grandson by an illegitimate son 
succeeds to him in preference to a divided 
brother on the theory of representation; 
Eamalinga Muppan v. Pavadai Goundan (1). 
It is ujinecessaiy to consider in detail all 
the decisions that have been quoted at 
the bar with regard to tlie rights of the 
illegitimate son. It is misnomer to call 
the son of a dancing woman whose pater- 
nity is unknown an illegitimate son. The 
illegitimate son is one born out of wed- 
lock, i e., no marriage was solemnized 
between the father and the mother. In 
the case of sons of prostitutes (»r dancing 
women, the paternity is unknown and it 
is only an euphemism to call them illegiti- 
mate sons. In Roman Law they are called 
NuUius Films. Dancing women have their 
peculiar customs. Their status is recognis- 
ed in Hindu society. Their customs have 
received the sanction of judicial decisions 
and the adoption of girls by them is recog- 
nised by laAv, and the daughters of dancing 
women inherit in preference to their sons. 

The question in this case is what is the 
law which is applicable to the descendants 
of the sons of a dancing woman assuming 
that the parentage of the sons is unknown 
and that they are not the sons of one in- 
dividual. In Subbaratna Mudali v. Bala- 
krishnaswami Naidu (2), a Bench of this 
Court held that the male members of the 
dancing girl caste are Hindus and are 
usually governed by the Hindu Law and 
usage. At page 208* the learned Judges 
observe “All the women appear to have 
followed the profession of a prostitute. 

(1) 25 M. 519; 11 M. L. J. 399. 

(2) 41 Ind. Cas. 408; 33 M. L. J. 207; 22 M. L. T. 91; 
6 L. W. 184: (1917) M. W. N. 569. 

- of 33 M. L. J.— 
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That members of this caste are Hindus is 
certain, though the ancient writers and 
their modern exponents find some difllculty 
in lixinglhem in one of the four castes; but 
whether they belong to the .■^^/dra or fourth 
caste or to a separate fifth caste is im- 
matei ial. That male members of this caste 
are u.=;ually governed by the Hindu Law 
and usage does not seem to have lieen ques- 
tioned, so also when female members marry 
and have children, as the}' sometimes do, 
their family relation is governed by the 
Hindu Law and presumably the ordinary 
Hindu Law of Inheritance will govern suc- 
cession to their properties. At the same 
time their female chihlren may remain 
unmarried and become i)rofessional dasis 
without any degradation or stigma attach- 
ing to tliem so long as the}’ observe the 
caste customs.” This decision is consonant 
with reason. 

The i>laintil7s and llie defendants in this 
case are Hindus, Hindus by religion, as 
well as 1)}’ their customs and manners. If 
the Hindu Law is not applicable to them, 
wljat other law is applicable? Ihough 
the Srutis and Smritis are applicable 
only to the Aryans, yet the text-writers 
have extended the law to all the residents 
of India, and the Courts have applied the 
Hindu Law to all the races inhabiting this 
vast country in the absence of proof of any 
special or local custom. The Dravidians 
of Southern India -who are of Turanian 
oiigin had settled in India long before the 
Aryans entered it. They had their own 
laws and customs, ■which are prevalent even 
to-day. The Aryans when they settled in 
this part of India attempted to introduce 
their customs and laws but they were 
never completely successful. The laws 
relating to family relations and succession 
and inheritance laid down by ^lanu and 
the commentators like Yagnavalkya and 
Vignaneswara were never accepted as bind- 
ing by all the people. It was the East 
India Company’s Courts that held for the 
first time that the laws contained in the 
ancient Srutis and Smritis were ap- 
plicable to all Hindus in Southern India in 
the absence of any custom or customary 
law governing any class of people. Manu 
in order to extend the influence of the 
Aryans compendiously uses term '*stidras' 
to the people of this country who are not 
Aryans in the same way as the Europeans 
use the word “native” to all those who are 
not of European descent, and postulatea 
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that they are all siidras who have ^ fallen 
away from the high place once occupied by 
them in the Aryan polity, as the followmg 
verses show: Chapter X verse 43: "The 
following races of ksliatriyas by their 
omission of holj^ rites and by seeing no 
brahmins have gradually sunk among men 
to the lowest of the four classes”. ^ ^ erse 

44 “Pauudrakas, Oodras, Dravidas, Kombo- 
jas; Yavanas and Sakas; Paradas, Pahlavas, 
Chinas, Kiratas, Deradas and Chasas”. ^ erse 

45 “All those tribes of men who sprang 
from the mouth, the arm, the thigh and the 
foot of Brahma but who became outcastes 
by having neglected their duties are called 
Dasyus or plunderers, whether they speak 
the language of the inlcdichhas or that 
of Aryas." This attempt on the part of 
the law-giver Manu to extend the inllu- 
ence of the Aryans among the races who 
inhabited this land was always pushed in 
the direction of intluencing their religion 
and the rules of succession. When the 
Kast India Company's t’ourts were es- 
tablished, the Judges took the law from 
the pandits who naturally relied 
upon the texts of the ancient law- givers, 
and commentators as authority for their 
opinions. In course of time, the Cour''-S 
have come to regard ^lanu and the com- 
mentators as authoritative exponents of the 
law applicable to all the inhabitants of 
this country who don't profess any dis- 
tinctive faith like Muhammadanism or 
Christianity. The Customary Law was 
considered as an exception to that contain- 
ed in the Srutis and Smritis. Under the 


loose term “Hindu" all classes of people are 
brought within the pale of “Hindu Law 
as expounded in the texts of the various 
Srutis and Smritis and their commenta- 
tors. It, therefore, follows that people who 
have been born in India and who are of the 
Hindu faith and whose customs and man- 
ners are those of Hindus are governed by 
the Hindu Law. 


In the case of a dancing woman or a 
Hindu prostitute, her religion is Hindu and 
her customs, manners and observances are 
Hindu, and her sons are Plindus and the 
Hindu Law, therefore, is applicable to them. 

The caste and persuasion of the mother 
determine the rights of let son, if illegiti- 
mate. In Lingappa Gouudan v. Esudasan 
(3;, it was held that the illegitimate son of 
a Hindu by a Christian woman was not 
entitled to maintenance from the estate of 
(3) 27 M. 13. 
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his Hindu father. Benson and Basliyam Iyen- 
gar, JJ., observe at page hU'': “The Iliiida 
Law lays down certain rules for detenuiu- 
iug the caste of olfspriiig of unions be- 
tween parents belonging to diflereut castes 
(amongst tlie four recognised main castes) 
and gives separate names to the mixed 
castes to which such olfsi)riiig will belong. 
In all these cases, the dharma or religious 
rites applicable to the otfsi)riug are those 
prescribed for the mother's caste (Brin- 
davana v. Rtdhaynani i t)J. The i)laintilT, 
therefore, cannot be regarded as a Hindu 
by birth, and he is, therefore, beyond the 
pale of, and not governed by, the Hindu 
Law. There is no text of Hindu Law, 
under which an illegitimate son of a 
Hindu, hv a woman who is not a Hindu, 
can claim maintenance, and in none of the 
reported cases has maiiitenanee l)een ever- 
awarded loan illegitimate son who was not 
a Hindu by birth”. 

With all due respect it is dilhcult to see 
why the illegitimate .'^on of a Hindu is not 
a liindu when he follows the Hindu customs 
and manners. It isthe Hindu fatlier who 
is bound to suppoi'f bis illegitimate son and 
the mother's religion has nothing to do with 
his liability to maintain him. It is unneces- 
sary to (luestion the soundness of this deci- 
sion in tliis case. Tlie principle of the deci- 
sion is that tlie mother’s religion determines 
the rights of her children. If the mother 
is a Hindu, the children are Hindus, and 
the Hindu Law, therefore, is applicable to 
them. In Myna Boyte v. Utarain (5), the 
facts brielly are: One Hughes kept two 
married women as his concubines, one of 
them was a Gowda brahmin. Two sons 
were born to the brahmin woman and he 
bequeathed liis property to the sons. One 
of the sons died and the other son claimed 
to succeed to him. The Privy Council held 
that the illegitimate children of a Brahmin 
married woman born to a European father 
were to be considered as Hindus and their 
rights governed by that law. On remand 
the Madras High Court held, Mayna Bai v. 
Utaram{()), that the sons of an Euglksh man 
by a brahmin woman living apart from her 
husband were Hindus and tiieir rights were 
to be determined by the righls of the class 
of Hindus to which they belonged; and they 

(4) 12 M. 72; 4 Ind. Dec. (.s*. s.'^ .3!)9. 

(5) 8 M. I. A. 400; 2 W. U. P. C. 4; 1 Suth P. C. J. 
452; 1 Sar. P. 0. J. 797; 19 E. K. 582. 

(G) 2 M. H. C. R. 196. 

*Page of 27 M,— tZvUJ ' 
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also held that they were to be regarded as 
siitfra.-^ or a cdass still lower, and in the 
alysenceot prefrralih' h.'-irs t he two '^op.s in- 
herit til ‘ I'ropciiy 01 Uif' in -therand of one 


aiioilier. It was la-f po-?iMe to ph-ad any 
cvisr^ m in siippoit of t he el-i :in. 'I'he learned 
Jutlg-s obs-r\a (i at page 20;V" "(Jur reason- 
ing, therefore, ivS that there is no authority 
ag-ainst the existence of heritable blood 
between the woman and her illegitimate 
ofispring. Taukuram and his brother are 
decided to be Hindus. They are the Hindu 
sons of a woman who was either a woman 
of a class lower than the fourth of Manu’s 
classes, and in this case the sons are cognate 
to her and to one armtiier, as tlie chihlren of 
a class not twicediorn out of wedlock, and 
entitled to inherit to tlieir mother, ami only 
not capalile of inheriting to their fatheV 
because he is not a Hindu at all. If not so 
she is a mere jirostitute, and of the cogna- 
tion between her and her offspring there 
exists no doubt whatever.*’ They relied upon 
the Roman Law which recognised the re- 
lationship l)etween an erring mother and 
lier sons and of the sons towards one an- 
other. It was the influence of Christianity 
in the West that stood in the way of the 
claim of an illegitimate son on Ins putative 
father. The principle deducihle from these 
decisions is that if the mother is a Hindu 
and the cliildren follow the Hindu lelin-ion 
and adopt Hindu rnanneisand customs, the 
law applicable to tliem is the Hindu Law 
and it does not matter whether the father is a 
Christian cr Muhammadan, European or an 
Indian. It necessarily follows that persons 
whose paternity is unknown and who are 
the descendants of Hindu mothers are 
governed hy the Hindu Law. 

In a recent case the Patna High Court 
held that the sons of the daughters of Hindus 
of the vaick caste who were converted to 
Muhammadanism but who lived with their 
Hindu grand-parents and were brought up 
as Hindus are governed by the Hindu Law 
and the daughters of the family are govern- 
ed by the Hindu Law even though they have 
adopted the profession of dancing girls 
and have become prostitutes. Jwala Prasad, 
J., after an exhaustive consideration of the 
texts contained in the Srulis and Smritis 
relating to the point and the decided cases 
bearingon the point, has come to the conclu- 
sion that the sons of the prostitutesconvert- 
ed to Muhammadanism who were brought 

up by the Hindu grand parents as Hindus 
" — ■ 
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are governed by the Hindu Law. It follow 
from this decision that the Hindu Law is the 
pr >per law which governs the relations and 
the iiilicrifauce of j)ersoiis who are Hindus 
in faith ami in enstom.^aud manners. I'hoiigh 
it isptatfil that a lliiidu is born and not 
made }et when the ejuestion is what is the 
law applicable to persons who are Hindus in 
fact.tlie only answer is that the ordinary 
Hindu Law is applicable and if the ordinary 
Hindu Law is applicable, unless there is 
some prohibition, statutory or otherwise, 
the Avh deof that law is applicable. In this 
case sui)posing Muniappa Mudali had died 
without issue and the widow alienated his 
]Moperty improperly would not ]\Iuthusami 
^ludali if he.'-urvived Muniappa, be entitled 
to biing a suit that the alienation w'as 
not binding on him as reversioner? If 
Mtuhusami Mudali could bring such a suit, 
could not his son bring such a suit ? and if 
he could, his legitimate descendants can 
certainly bring sucli a suit. It isconsonant 
with reason and principle that, when a 
particular system of law is made applicable 
to a set of persons, the whole of that system 
should be applied and not i)ortions of it, 
unless any custom valid and binding is 
]u-oved to the contrary, or else, the applica- 
tion of that system is modified either by 
Statute or by anytliing contained in the 
rules of tliat system. 

From the decisions in Myna Boyee v. 
Ootaram and Mayna liaiw Uttaram (C), it 
is clear that Muthusami ^ludali and Kachi 
Muniappa Mudali had heritable blood bet- 
ween them. This is not seriously disputed 
by the appellant. The question is whether 
their descendants caninherit to one another, 
in other words, whether the piinciple of 
collateral succession applies to the descend- 
ants of these two persons. The contention 
of .Mr. Govindaraghava Iyer for the appel- 
lantis tliat collateial relationship is trace- 
able only through the father, in other words, 
it is only in the case of agnatic relations, the 
principles of collateral succession is applic- 
able, that an illegitimate son cannot inherit 
to his father's collateral relations and that 
in the case of Muniappa Mudali and Muthu- 
sami Mudali the father being unknown, 
agnatic relationship does not exist and, 
therefore, there caq be no collateral succes- 
sion among their descendants. Reliance is 
placed on the following cases in support of 
the appellant's contention. Amongst the 
svdras governed by Mitakshara an illegiti- 
ipate son cannot inherit collaterally ifll 
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preference to legitimate heirs: R'lrji Maha<lu 
Patil V. Sakaji Kaloji (7). Amongst sndrus 
governed by Mitakshara J^aw. an illegit- 
imate son does not inherit collaterally to 
the legitimate son by the same father 
IShome Shankar Rujeyidra \'(irircv. Iidie.'^ar 
Swami Jangafii (8)] The illegitimate son is 
under Hindu Law ex<:lnded from all col- 
lateral succession [D/nnvaa Lakshtnnn v. 
Sukharam Ramjirao (11)]. The son of the 
legitimate son of a sudra could not inherit 
to his illegitimate son: Zipru Chindhn v. 
Bomtya Dagadu (10). It is well-settled that 
an illegitimate son cannot claim to inherit 
to his father’s collaterals. He cannot claim 
to succeed to the legitimate son of his 
father but can succeed on I v to his father 
and the father can succeed to him. The re- 
lationship is, therefore, only between an 
illegitimate son and liis father. In Suh~ 
Tamania Iyer V. Jiathnarelu Chetty (11), it 
was held that the father was entitled to 
succ’.eed to his illegitimate son who left no 
issue, widow or mol her. In all the cases 
where the illegitimate son was denied the 
right to succeed to Ids father’s collateral re- 
lations, the following text of Manu was 
relied upon: “The son of a young woman 
unmarried, the son of a pregnant bride, a 
son bought, a son by a twice married 
woman, a son self given, and a son by a 
sudra are the six kinsmen but no heirs to 
collalerals” Manu, Ch. IX, verse ir>U. 

But for this text the illegitimate son 
■would have the right to sii 9 ceed to his 
father’s collaterals, d'he question of succes- 
sion to the putative father’s collaterals does 
n(>t arise here and the cases noticed above 
liave, therefore, no a])plication to the 
present case. 

In the time of Manu awoman was allowed 
to marry more than once as is clear from 
Manu, Ch. IX, verse 101. The sons of a 
mother though by different fathers were 
considered to have heritable blood between 
them for Nanda Panditha gives the order 
ofpreoedence among brothers and sisters of 
whole blood and half blood thus: (1) bro- 
thers of the whole blood (2) sisters of the 
whole blood; (3) sons of the same father and 
(4) sons of the same mother. The existence 

(7) 5 Ind. Cas. 9G4; 31 II. 321; 12 Uoin. L. U 201 . 

(S) 21 A. 99; A. W. N. ilH98) 170; 9 lad. Dec. (s', e.) 
773. 

.^9) SSInd.Caa. 30-1; 41 H. 185; 22 Bom. L. li. 52. 

(10) 64 Ind. Cas. 975; 46 B. 124; 23 Bom. L. U. 1195; 
(1922) A. I. R. (B.)176. 

(I’D 42 Ind. Cas. 556; 41 M. 44; 22 M. D. T. 94; 6 L. 
•W. 149; 33 M. L. J. 424; ^1917) M. W. X. 088. 
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of heritable blood between sous of the same 
mother by different fathers cannot, there- 
fore, be through the father ami isattrihut- 
able only to their being sons of tlie same 
mother. It is not, therefore, neeos^ary that 
in order to have hei itahle bloo-l, inhei ilanc(‘ 
shouM be traced through Ilie lather It 
loghadly f -Hows lliat the s uisof a daneing 
woman ora prostitute iiave hciitable Ijlood 
between them. 

If .'1 can succeed to B in the ah.sence of 
preferal)le lieirs why should not A ’s legiti- 
mate son succeed to if .1 predeceases B, 
in the absence of la.v or custom to the emm 
traryV If two men are sons of the same 
jnother, tliey iiavo heritable blood between 
them ; ami if they have heritable blood 
between them, their descendants also have 
heritable blood between them nrdess such a 
principle is op[)Osed to any distinct text 
either in Manu or in the Mitakshara or in 
any one of the various commentaries. There 
is no text of Manu or any of his commen- 
taries against the descendants of the sons 
of a prostitute liaving heritable blood be- 
tween them. Both Muthusami MmJali and 
Kachi iMuniappa Mudali were brothers and 
their descendants are all legitimate. ?. c., 
the plaintilYs are the legitimate sons of the 
legitimate son of Muthusami Mudali, simi- 
larly Murugesa Mudali was legitimate in 
descent from Kac.lii ^Iunia))|)a Mudali. 
Tliere was no bar si nisterso far as he. or iiis 
father, or grand-father wjis concei’ucd. See- 
ing that there was heritable blood between 
Muthusami iMudali and Mnniappa Mudali 
did tlie tie cease to exist between Muthn- 
sami’s son and Mnnia])pa’s son? If there was 
heiitable blood l)etween the fathers, it is 
diilicult to understand why that should not 
continue in the case of the sons. If Mnthn- 
sami Mudali could succeed to Kachi 
Muniappa, it is dilTicnlt to see why the 
legitiniate son of Muthusami should not 
succeed to Kachi Munippa. The principle 
of representation as enunciated in Rama- 
livga Ahtppan v. Pavadai Goundan (1), is 
against tlie appellant’s contention. In that 
case it was held that the legitimate son of 
an illegitimate son was entitled to succeed 
to a man in preference to his divided bro- 
ther. Bhashyam Iyengar, J., who delivered 
the judgment in the case observed with- 
regard to Kris/tTiayi/oTi v. Muttusami (I?). 
Ranoji v. Kandoji (13) and Parvathi v. 

(12) 7 M. 407; 8 Ind. Jui*. 427; 2 lud. Dec. (n. s.) 
8G7. 

(13) 8 M. 557; 3 Ind. Dec. (s’. ,8.) 382. 
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Tliirumalai (14 “Tlie elYect of these cleci- 
sionsisthat it is only when the father dies a 
separated honse-holder that an illecritiniate 
son is entitled to inherit to his separate 
estate, hut that wlien the father dies an 

avihhalcta (undivided from his brothers 
or other eollaterals) he is entitled only to 
maintenance." The i^rinciple of these 
decisions is explained as follows in Thanrfom 
Pjllai V. Suppa Pillai (15): "Rut these de- 
cisions proceeded on the view that he had 
noclaim by survivorship against his father’s 
co-parceners by jnsre})rescnfationis, and 
that he was neither a co-heir with his father 
nor a sapinda in relation to his father's co- 
parceners". The learned Judge goes on to 
observe at page 523*; "Assuming, as expla- 
ined in Thcngam Pillai v. Suppa Pillai (15), 
that by reason of his illegitimacy, an illegi- 
timate son cannot claim his father’s share 
as against his father’s co-parcener hy jus 
represevtationis, that principle will not be 
applicable to a legitimate son representing 
bis father, though the father was the illegiti- 
mate son of the grandfather. If a sudra 
dies, leaving a legitimate son and a grand- 
son or great grandson by a predeceased 
illegitimate son, can it be contended that 
the legitimate son is not bound to allow 
half a share to the son or grandson of his 
deceased illegitimate brother, just as he 
would be, if the illegitimate son did not 
predecease the father? If the grandson, as 
representing his father though not claiming 
■under him, would be entitled as against 
his uncle to claim his father’s share, it can 
hardly be maintained, though his father pre- 
deceased the grandfather, that he cannot 
claim the grandfather's estate as against 
the grandfather’s divided brother. An 
illegitimate son’s right of inheritance to his 
father’s property, or at least to a part of it, is 
not contingent but absolute, as in the case 
of a legitimate son, since if he has legiti- 
mate half brothers or other heirs of his 
father down to a daughter’s son, he gets a 
half share and in the absence of such heir, 
the whole estate. The sudra's illegitimate 
son is. therefore, in a position moreanalogous 
to that of a legitimate son than to that of 
other relations whose right of inheritance 
is liable to obstruction. The principles, 
therefore, applicable to the succession of sons 
and grandsons of legitimate sons may by 

(U) 10 M. 334; 7 Ind. Peo. (n. s.) 966. 

(15) 12 M. 401; 4 Ind. Dec. (n. 8.)628. 

•Pag© »£ 25 M.— [^d.] 


analogy be applied to the sons and grand- 
sons of an illegitimate son, viz,, that they 
should be considered capable of represent- 
ing the illegitimate sen and in case he dies 
before his fatlier, of taking the share which 
would have fallen to him if he had not so 
died". The learned Judge relies for his 
opinion upon West and Buhler, III Edition, 
pages 72,82, 83 and 390 and Air. Jooly’swork 
on Hindu Law, pages 185, 185. 1 respectfully 
adopt tlie reasoning of that very learned 
Judge, andl am of opinion that the legiti- 
mate descendants of Aluthusami Aludali 
represent Aluthusami Aludali and the legiti- 
mate descendants of Aluniappa Aludali 
represent Aluniappa. 

If Aluniappa Aludali’s son had died with- 
out issue would not Aluthusami Aludali, if 
he was alive, have succeeded to the property 
of that sen ? and if it is once granted that 
Aluthusami's son represents him and Alu- 
niappa’s represents him, then it is difficult 
to understand how their sons could not re- 
present Aluthusami and Aluniappa respec- 
tively. If that is so, then there is heritable 
blood between them and one line can succeed 
to the other line according to the principle 
of collateral succession. It is immaterial to 
consider whether Thanji was a dancing 
woman or only a prostitute. Whether the 
mother be a dancing woman or an ordinary 
prostitute, the legitimate descendants of 
her sons have heritable blood between them 
and this decision does not turn upon any 
custom or laav peculiar to dancing women. 

On a careful consideration of the cases 
quoted at the bar and the various passages 
in the Hindu Law Books touching on this 
point I have come to the conclusion that 
the plaintiffs are the reversionary heirs to 
Alurugesa Aludali. 

The appeal is dismissed with costs. 

Wallace, J. — I am of the same opinion. 

It appears to me that on the plaintiffs 
own case, the mother of the two brothers 
was of the dancing girl caste. Both P. Ws. 
Nos. 1 and 3 state that this woman was a 
dancing girl and had no fixed husband. 
She was not, therefore, a married woman 
who had fallen from lawful wedlock. The 
law first of all to be applied is then the 
law founded on usage which governs in- 
heritance to women of the dancing giH 
caste, the paternity of whose children is 
unknowm and is not a fact for considera- 
tion at all. 

So far as appears further from the evi- 
dence, these ^two brothers lived in caste. 
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married wives according to the Hindu caste 
customs and had legitimate olYspring. 

Authority regarding the law of succession 
of natural offspring of a dancing girl 
there is, so far as I can find nnne. Though 
a recent case GuJdati Reddi Ohala v. 
Ganapati Kandama fl(i) lays down tliat the 
degraded married Avoman is not for purposes 
of the law of succession in the position of 
a dancing girl. I do not think it is incorrect 
to say that, if the natural sons of such 
women take their place in Hindu society 
as respectable members of such and live 
as caste Hindus following tlie laws and 
customs of such, they must be taken as 
having adopted the usages and customs 
of the Hindu people with whom they 
associate. It does not appear to have 
been pleaded in this case that the law 
of succession of male offspring of a 
dancing girl differed in essence from the law 
of offspring of a degraded married woman 
and in fact both sides proceeded on the 
footing that the law was much the same. I 
may take it then, without wasting time 
by further remand of the case, that the 
usage and custom of succession to theii 
mother and inter se of male offspring of a 
dancing girl are those of such succession 
of the male illegitimate offspring of a 
degraded married Avoman. It may also lie 
taken as not in question that such male 
offspring will not belong to any of the three 
higher castes, whatever their paternity may 
have been and that if theA'' are in caste at 
all. they must be in the Sudi’a caste. 

I do' not think that the’ placita from 
various ancient texts really assist this case 
because they are not, in my opinion, dealing 
with the rights of succession or inherit- 
ance in favour of illegitimate children at 
all, except in the case of the illegitimate son 
of a Sudra\ that is, in those texts 
means a legritimate son and daiightPi 
means a legitimate daughter. This applies 
even to the passage from NanHa Pandita 
quoted at page 207 of the J oily s Hindu TJaA\^ 
(1885 Kdition) illegitimate children have no 
place in Hindu Law when there are legitimate 
heirs except in the special case alreaHy re- 
ferred to [see ^fcenaJcshi v. Muniandi Panik- 
kan (17)] I also find very few of the cases 
cited before us of any real help since this 


(16) 17 Tnd. Caa. 422; 23 M. L. J. 493; 12 M. L. T. 

467; (1912) M. W. N. 1138. , t 

(17) 25 Tnd. Cas. 957; 38 M. Jllb ^ P- 

(1914) M. W. N. 672; 16 M. L. T. 270; 27 M. L. J. 

353 . 
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is not a contest betAveen an illegitimate 
offspring and a legitimate, or a case of a 
claim by an illegitimate offspring to succeed 
to his putative father’s collaterals. The 
question is purely Avhether tAvo illegitimate 
sons of the same mother haA-e between 
them heritable blood. The rule laid doAA-n in 
Mayna Bai v. Vttaram (0) that the children 
of a prostitute, Avhen thecontest is purely 
between themselves, succeed to the ]>roiierty 
of their mother and to one another, is. I 
think, the rule to be followed in this case. 
As I read thatca.se. the principle did not 
in the slightest degree depend either on 
the fact that the father Avas knoAvn or on 
the fact that the father of botli illegitimate 
sons Avas the same person. It, I'ested not 
on the common paternity, but on the 
common maternity of illegitimate sons: 
[Compare also the ratio decidendi of 
Lingappa Goundan v. Ksudasan (3).] 
That principle in this narroAV form 
has never, so far as T can ascertain, 
been challenged in succeeding cases, and 
it is also, in my opinion, reasonable and 
equitable’ and in consonance Avith the 
general spirit of. if not prescribed by the 
letter of the Law of, the Mitakshara wherein 
heritability follows propinquity of blond 
and sapinda relationship is determined by 
the pos.session of particles of the same body, 
whether father's or mother's (see Mitaksliara 
quoted hv Setlnr in his Hindu Texts 1911, 
Edition. Appendi.K A page 543 and the view 
of Sadasivier. J. in his letter of reference 
in Suhramania If/er v. RntnorJu Chetty 
(11). I do not think that, there is any 
authority in Madias for the proposition 
that snpinda relationship cannot exist with- 
out a father. 

The only reported cases Avhich I can find 
of contest between illegitimate children 
inter se are Moyna Bai v. Uttaram (C), 
I already dealt with, and Aruiiagiri 
Mudnli V. Ranganayahi Ammal (18) in 
Avhich latter case neither side appears to 
have rai«5ed any general contention that 
the Hindu LaAV principle which gives pre- 
ference to daughters over sons as heirs of 
their mother could not be applied because 
Hindu LaAV generally could not be applied. 

I think the net result of the authorities 
and the case-laAv is this, that Hindu LaAv 
Texts have no application to illegitimate 
children except in tlie case of the illegitimate 
son of a known Sudi'a father, that so far 

(18) 21 M. 40; 7 Ind. Dec. (k. a,) 384. 
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as the Hindu Law canon goes illegitimate 
children have no right of sticcession to 
either parent, but that the general princij)les 
of Hindu La v wld he applied to such a case 
unless simh a]^pli.'ation would violate equity 
and good conscience and that apidN'ing these 
the Oourts will liold that illegirimate 
children ivter se, when there is no 
contest V)etween them and legitimate 
children, inherit to their mother and to one 
another. 

The next step is more difficult if the 
Court holds that outside Hindu Law there 
is heritable blood between any t^vo illegiti- 
mate children, will that heritability carry 
with it all the adjuncts of heritability under 
Hindu Law, so that the legitimate male 
descendants of one branch can claim as re- 
versioners to oust the legitimate widows 
and legitimate descendants of the other 
branch ? That is the point now before 
us. In essence, the Arunagiri Mudali v. 
Ranganayaki Ammal (18) has approved 
of that principle, although the general 
question does not appear to have been then 
argued at all. But it was there taken for 
granted that Hindu Law principles would 
be extended to the illegitimate children 
of a Hindu woman. In Mayim Bai v. 
Uttaram (C), as I read it, it was clearly laid 
down that the illegitimate children of a 
Hindu mother are to be considered to be 
Hindus to wffiom Hindu Law, so far as it 
can be analogically applied, will be applied 
and it is not open unless and until special 
custom to the contrary is proved, for per- 
sons who are in the eye of the law Hindus 
to plead that the ordinary adjuncts of the 
principle of Hindu Law, for example that 
of the restricted nature of the estate taken 
by a widow from the last male owner, do 
not apply, or that they are entitled to set 
up new rights of succession and inheritance 
not known to Hindu Law. I cannot see 
that such an analogical application of 
liindu Law to persons living as Hindus and 
following Hindu customs and usages can 
in any way offend the general principles 
of equity and good conscience. I hold, 
therefore, that the legal principles to be 
applied are those set out above. 

It is not denied before us that these 
parties are, so far as they can, conform- 
ing to the Hindu Law governing their 
neighbours, that, for example, their 
wives were legitimateh'^ married to them 
according to the forms of Hindu Law, and 
that their wives derive their status as 
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lawful wives and their children llieir status 
as lawful children from the fact that their 
families are conforming to the general usages 
and customs of Hindus. Xo special custom 
derogating from the applicability of Hindu 
Law principles to the descendants of these 
two illegil imate brothers has been pleaded 
or proved in tlie case. It follows in my 
view that tiie ordinary principles of Hindu 
Law should be applied to them. That 
tile lower Court has done. ^ly opinion, 
therefore, is that the decision of the lower 
Court is correct and I agree that this appeal 
be dismissed Avith costs. 

V. N. V. 

N'. H. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

JlrSCELLAXEOL'S PETITION Xo. 17 OF 1925. 

July 20, 1925. 

}^resent:~'Slv. Findlay, OlTg. J. C., and 
Mr. Prideaux, A. J. C. 

GHULAM ABBAS and others— Defendants 

— Appellants 

I'CI'SUS 

GOVIXDRAO AND others — P l..\IN’TrFFS — 

Non-Applicants. 

Civil Procedure Code (ActVof ]V0S),3. 110 -Privy 
Council Appeal — Subject-matter in dispute — Value of 
reliefs in appeal and cross-objections— Construction 
of document, whether substmitial question of law. 

Thp combined value of the relief claimed by the 
appellant in an appeal and that claimed by the re- 
spondent in cross-objcclions, deteimines the amount 
of the value of the subject-matter in dispute for the 
purposes of filing an appeal to the Privy Council, 
[p. lOl, col. 1.] 

The question of the proper constniclion of the 
particular words and clauses to be found in a par- 
ticular document cannot be said to be one involving 
a substantial question of law within the meaning of 
s. 110 of the C. P. 0. [p. 201, col. 2.] 

Application for leave to appeal to Hia 
Majesty in Council against the decision of 
this Court in First Appeal Xo. 78 of 192-1, 
dated the 15th January 1925. 

Mr. Fida Hussain, for the Appellants. 

Sir Dr. H. S. Gour, Messrs. M. B. Kin- 
khede and A, D. Manday, for the Xon- 
Applicants. 

ORDER.— -The applicants Ghulam 
Abbas, Fida Hussain and Ashgar Ali apply 
for leave to appeal toHis Majesty in Council 
against the decision of Baker, J. C., in 
First Appeal Xo. 78 of 1924, dated the I5th 
of January 1925. 

The first point whicii arisen in conneo- 
tion w*ith this application is whether the 
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subject-matter in dispute on appeal amounts 
to Rs. 10,0U0 or upwards. We find that the 
amount on which the present applicants 
appealed to tiiis Court was for a relief of 
Rs. 9,385-11-0, while the ])hiiiititTs-rcspon<l- 
ents filed a cross-objection which included, 
amongst other reliefs, a claim that com- 
pound interest at 12 annas per cent, per 
mensem ought to have been allowed, and 
on this part of the cross-objecticn the re- 
spondents succeeded. The amount of the 
subject-matter in dispute, therefore, in the 
case. of an appeal to IJis Majesty in Coun- 
cil being allowed undoubtedly exceeds 
Rs. 10,000. The first condition laid down in 
s. 110 of the C. P. C. is thus, incur opinion, 
fulfilled. 

We have now to consider whether the 
third clause of s. 110 is or is not satisfied in 
the circumstances of the present case. In 
this connection the first point requiring 
notice is whether the decree i>assed by this 
Court can be described as one allirming tlie 
decision of tire Court immediately below. 
It is true that some variation in the 
decree was effected as a result of the find- 
ings arrived at ])y Baker, J. C., but, in 
reality, what the present applicants desire 
to appeal against is against the dectision of 
Baker, J. C., in so far as he affirmed the 
decision of the Court below, with the 
further addition that he gave more relief 
tothe plaintifFs non-ap)*licants in the matter 
of interest. Looking, therefore, to the sub- 
stance of tlie case before us, we, from the 
point of view of the consideration of the 
present application, regard the decision of 
Baker, J. C,, as one afTirming the decision 
of the Court below and we find ourselves 
in agreement with the view expressed hy 
Maclean, C. J., and Hill and Stevens, JJ., 
in Raja Shree Nath Roy Bahadur v. Secre- 
tary of State for India (1). 

It remains to be decided, therefore, whe- 
ther in the j^reseiit case anj' substantial ques- 
tion of law arises. The first point urged in 
this connection on behalf of the applicants 
is that the lower Appellate Court erred in 
passing a personal decree for money in the 
circumstances of the present case. We 
cannot see that any substantial question of 
law arises in this connection and we agree 
with the view of Baker, J. C., tliat in the 
mortgage in suit there was a personal coven- 
ant which the ])IaintilTs had a right to 
enforce on the failure of the deed to operate 

(1) 8 0. W, N. 294. 


as a mortgage owing to the lack of at testa- 
tion. In this connection we may refer to the 
decision of Mears, C. J., and Piggot, J., in 
Bislunnbhar Nalh v. Muhamwad IlHiiduilah 
(2), where in dealing with similar applica- 
tion the learned Judges laid down the prin- 
ciple that the qiii stioii of the lu'oper construc- 
tion of the iiarticLilar words and clauses to 
be found ilia particular document, cannotbe 
said to be one involving a substantial ques- 
tion of law within the meaning of s. 110 of 
the (’. P. C. 'Idle ejueslion of the personal 
liability of the apjilicanis in the present 
case is purely one of the construction of the 
terms of the document in question. We 
are, therefore, of opinion that no substantial 
question of law arises in this connection. 

The second point urged is that Baker, 
J. C., erred in his linding that the pay- 
menls made by the applicants must be 
considered as imynients made towards in- 
terest as such. We have been n ferred to the 
copies of accounts : cf. forexainple, E.xs. P- 
27. P-2S, 1^-29 and Olliers, in wliicli the actual 
payments made were simply noted against 
the amount of the mortgage and a balance 
was struck. Very clearly, however, as found 
hy leaker, J. no full and comiirehensive 
account waskcjitof interest and the obvious 
intention must Jiave been to make up the 
account at a future date. Baker, J. C.’s 
finding in this connection was, in reality, 
a pure linding of fact and no question of 
law seems to us to arise in this connection, 

d'he third point urged is that a ques- 
tion of law arises with reference to tlie 
allowance by this Court of interest at tlie 
compound late of 12 annas per cent, per 
mensem instead of a simple interest at the 
rate of lie. 1 percent, per mensem. We do 
not think that the rate allowed can, from 
any point of view, be described as a’ penal 
or ad terrorem one. J^^ven the so-called 
penal rale is a very moderate and usual 
one and amounts to nothing more fiian 
reasonable compensation for the breach of 
contract. It is utterly impossible to affirm 
tliat Bakoi-, J. C.’s decision on this point 
gives rise to any substantial question of law. 

For the above reasons we are of opinion 
that no sufiicient cause has been made 
foi- granting leave to His Majesty in Council 
and the jiresent application is dismissed. 
I’he applicants must bear the non-applic- 
ants’ costa. We fix Rs. 50 as Pleader’s fees. 

K. H. Application dismissed. 


(2) 79 Ind. Cas. 213; 46 A. 227; 
559; L. R. 5 A. loS Civ. 
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MADRAS HIGH COURT. 

Civil Appeal No. 67 of 1922. 
Novemljer 18, 1924. 

Present : — Mr. Justice Ramesam and 
Mr. Justice Venkatasubba Kao. 
MUDDA>iA ADENNA and others — 
Defesdants Nos. 1, 2 and 4— Appellants 

VC rsKS 

MUDDAXA SUBBANANA AND othehs- 
Plaintiff and Defendants Nos. 5 to 7 and 3 

— KhSPONDhNT.-i. 

Limif(Uir»n Act (IXof I'.IOS), s. /4. ajiplication of 
— Hindu joint familn — Partition s-uit- Claim for 
oiUstandintjs collected by one member — Previous liti- 
gation — Exclusion of time. 

X. a member of a Hindu family, hrou^dil a suit for 
partition on the footing that he was !Klo])ted l)y P, 
u deoeasod l)rotlier of Ins father. N. another brother, 
and his son V pleaded ])artition liefore R's death, 
disputed the sliare claimed and set up the adoption 
of r to li. They aUo alleged Hint .1. tlie fatlier of 
X. had been wrongly collecting certain s])eeilied 
outstan<lings which in case of partition they insisted 
ought to be brought by .1 into tlie hotchpot .1 
denied the existence of the alleged outstandings. 
The Trial Court found against the adoption and 
dismissed the suit, tliough there was a linding that 
A had to account for a few of tlie items mentioned 
by S and V. X tiled an npiieal; S and T put in a 
memorandum of objections but relating only to 
costs. The api>eal and memorandum of objections 
were, however, dismissed. In a later suit by .S 
more than G years from the date of the dismis.sal 
of the suit and less than .3 years from the date of tlie 
decree of the Appellate Court, for partition of the 
family projierties including the outstandings alleged 
to have been collected by .1: 

71ehZ, (Ij that when A denied his liability in res- 
pect of the outstandings alleged, tliere was a 
demand and refusal of the same by him from which 
time would have begun to run against the plaintiff 
but for the pendency of the suit; [p. 20a, coi. 2.| 

(2) that during the pendency of the appeal by X 
and the memorandum of objections as t*) costs by N ’and 
V', the latter were not prosecuting any claim.s in 
respect of the outstandings within the meaning 
of 9 . 11 of Limitation Act; [p. 208. col. 1.] 

(3) that, therefore, the present suit, so far as the 
outstandings collected by .1 were concerned, was 
barred by limitation. Cp. 205, col. 2.] 

Limitation is not suspended in respect of a 
plaintiff's claim for the period during which he i.s 
engaged in litigation not in respect of the identical 
claini but about some connected matter, [p. 208, col. 1.] 

Yerukola v. Yerukola, 71 Ind. Cas. 177; 45 M.C48; 
a922)M. W.N.215;30M. L. T. 279; 42 M. L. J.507; 
15 L. W. 595; (1923) A. I. R. <M.) 150, followed. 

Nrituamoni Dassi v. Lakhan C/iuudf?- Sea, 33 Ind. 
Cas 452- 43 C. C60; 30 M. L. J. 529; 20 C. W. N. 522; 
aOlb) 1 M.W. N. 332; 3 L. W. 471; 18 Bom.L.R. 418; 24 
G L. J. 1; 20 M. L. T. 10 (P. C.) and Kunhi Kuttiali 
V Kunhammdd, 73 Ind. Cas. 139; 44 M. L. J. 179; 
(1923) A. 1. R. (M.) 347, distinguished. 

Appeal against the decree of the Court 
of the Additional Subordinate Judge, 
Guntur, in O. S. No. 16 of 1921. 

Mr. K. Krishnaswamy Iyengar, for the 
Appellants. 
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^lessrs. Ch, Raghava Rao and T, R. Suhra- 
monia Iyer, for the Respondents. 

IJiis af)peal coming on for hearing on the 
-/ill August 1924, the (.)ou!‘t (Ramesam and 
Reill\-, JJ. ) delivered on the 23rd Septem- 
ber 1924. the following 

JUDGMENT. 

Ramesam, J. — This apjieal arises out 
of a suit for parfition. Defendants Nos. 1, 
2 and 4 are the appellants. 

riie relation between the parties is shown 
in the following pedigree ■ — 


Lakshmayya. Hamanna Subhanna Adcnna 

(alleged t<j (phiintilT) ^ 1st dt feiidant i 
have adopted I 

5th defendant '^ \'cerayya 
-M. Subbarnma (ath defendant), 

(Gtli (lefendanti 

j 

Xaganna 
Predeceased son 
Hanumayamma 
(7th defendants). 


2nd defendant. Xarasayya 4th defendant. 

(3rd defendant). 

The parties belong to the Kamma sect 
of the Sudj'a caste. They belong to a- 
village, Enamadala, in the Narasaraopet 
taluk oi the Guntur District. Tlie family 
IS admittedly a rich family. There were 
onginajly four brothers. The eldest of 
them, Lakshmayya, was said to have divid- 
ed himself from the family long a^o. (D. W. 

-30 years according to Ex. NLVI). It 
IS admitted in tlie plaint ihat the other 
Biree brothers remained undivided till 1908 . 
The eldest of them, Ramanna, had a son, 
Naganna, who died in about April 1908 
leaving his widow, the 7th defendant. Up 
to this event, ^ the members of the family 
were living in the most friendly terms, 
according to both sides. It is said for the 
plaintift' that misunderstandings arose on 
the death of Naganna followed by that of 
his infant daughter. This is denied by 
the defendants who say that, up to Rani- 
anna s death, the brothers continued to be 
on the most amicable terms. Ramanna 
died on 27th October 1908, 

On the 13th November 1908, the village 
officers sent Ex. II, a pouthi report, in 
which they reported that the deceased 
Ramanna adopted the son of his brother 
Subbanna and willed away the whole of 
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his property to him. It also mentions that 
the deceased and his brothers were divided. 
Though the date of the Will is mentioned 
as 25th October 190'^, neither the date of 
the adoption nor llie date of division was 
mentioned. It may be observed that, if a 
pattadar dies, the village ollicers have to 
report the name of llie heir of the pnttadar 
so that his name may be entereil in the 
revenue accounts. If the deceased left an 
adopted son, the son stands in the place 
of his father, whether the family is divided 
or undivided; there is no purpose in men- 
tioning the division and as all thepropeity 
is ancestral property, also the \\ ill is 
redundant to confer title to the son ami is 
void for any other puri^ose. Kxhibit 11 was 
received at the d'ahsildar s otlice on tlie 
2Gth November, and on the 30th the lah- 
sildar passed an order that the adopted 
son’s name should be included. There is 
nothing to show that notice was given to 
the Ist defendant before tlie report was 
sent or the order was jiassed. At the same 
time it is conceded for the 1st defendant 
that the adoption of Yeerayya (5ih de- 
fendant) was openly set up on the last day 
of the funeral ceremonies of the deceased 
(called pedda din<tm or big day) (rn/e Kx. 
XXXV, deposition of 1st defendant) The 
1st defendant sent a petition “10 or 15 days 
afterwards “(see hs.. XXXV ). Ihis peti- 
tion was destroyed in the Kotappakonda 
riots but it must have been sent prior to 
Gth January 1909 (lilx. LXIl, i>ara. 8). On 
2nd April 1909, the 1st defendant sent two 
petitions, one for himself an i the other on 
behalf of his son Narasayya (now the 3rd 

defendant) (Kx. 1\ )- 


?03 

In these petitions, the 1st defendant set 
up that the deceased Ramanna adopted 
Narasayya, as a counter blast to the ado])- 
tion of Veciayya refjorted by the village 
otiicers. The l)ivisional (Mlic(*r to whom 
Ex. IV was sent, called fora report foni 
the Tahsildar an<l passed tlie proceedings, 
Ex. 1\' (a), recognizing the adoption r)f 
Veerayya. Before Kamanna’s death all the 
four brolliers filed a suit as reversioners 
for declaration in respect of some properly 
of tlieir gnatis and got a decree. While 
the matter was pending in appeal, Ramanna 
died and the appellant in the ease applied 
for bringing, on record. Veerayya as the 
legal representative of the deceased (8tli 
2^Iarch 1909). This was ojiposed by Naia- 
sayya but the Coiut passed orders bring- 
ing Veerayya’s name on the record, without 
expressing any oi)inioii in favour of either 
adotition on the ground that the appellant 
cliose him and dirl so at his risk. The 
order was dated Gth January 1910 (ICx. \'J'. 
It may be observed that tlie right of 
Ramanna as reversioner survives to Ids 
tnree lirothers who are in the same degree, 
and not to a son. The order was unneces- 
sary. 

Narasayya immediately filed a suit, O. S. 
No. 38 of 1910, in the Subordinate C’oiiit of 
Guntur for a declaration of Jiis ado})tion 
and partition on tliat footing. Tlie ju-esenl 
jilainlilT and his son (the rival adoptee) 
pleaded the adoption of the latter and 
issues were framed with reference to both 
the adoptions. J’he rank and position of tlie 
jiarties in that suit and in this suit may bo 
shown as follows: — 




0. S. No. 38 of 1010. 

Present suit. 

Narasayya 

• > « 

... Plaintiff 

... 3rd defendant. 

Subban na 

• • • 

l5f defendant ... 

... Plaintiff. 

Subbanna’s sons 

{ Veerayya 

... '^nd defendant ... 

‘3rd defendant ... 

... Now dead. 

5th defendant. 

Adenua 


ith defendant ... 

... 1.''? defendant. 

Adenna’s other 

sons 

f oth defendant . . . 

' \ Qth defendant ... 

'2nd defendant. 
... ^th defendant. 
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I’he Subordinate Judge who tried that 
Buit found the adoption of Xarasayya false. 
He also found that the Will, adoption and 
division set up by Subbanna and Vcernyya 
also false. But as a result of the lir.st 
finding he dismissed the suit. It may be 
oi-served tliat, even if Xarasa\ ya’s adoption 
Avas false, he would he entitied to a share 
in the family property by 'easc.n of his 
admitted relationship as the soil of Adenna, 
but the Subordinate Judge refused to give 
a decree for the smallei- share (Bx. LXII. 
dated llth August BBS). There was an 
appeal to the District Court of (Juntur 
which was disposed of on SJth Xovember 
1919, (LXII(u)). The District Court agreed 
with the Subordinate Court as to the truth 
of Xarasayya's adoption but also refused to 
grant a decree to Xarasayya for the smaller 
share to which he was entitled. There 
was no second appeal to the High Court. 

If the District Court was Avilling to grant 
a decree to the plaintiff for the smaller 
share to which the plaintitf was certainly 
entitled, the Distilct Court would have had 
to express its findings on the truth of the 
division, adoption and Will set up by 
Veerayya and his fatlier. In my opinion, 
the grounds on which tlie (.’ourts then 
refused to grant a decree to X'arasayya for 
such share as he was certainly entitled to 
are unsatisfactory. However this may be, 
the fact remains, and thereby the District 
Court was not put to the necessity of ex- 
pressing findings on the division, adoption 
and Will relied on by Veeray 3 ’a. The result 
is the Subordinate Judge’s finding on these 
matters was set at large and the present 
litigation became necessary. This suit wa.s 
filed on 19lh August 1920(0. S. No. IG of 
1921). 

The plaintiff claimed a one third share, 
making his son 5th defendant and alleging 
his adoption. If the adoption is false, he 
is entitled to a half share (along with his 
son) and naturally they would have had to 
sue for the half share. By the course he 
actually took, he was able to raise the issues 
relating to his son’s adoption and Ram- 
anna’s division and Will and he was able to 
sue with a smaller Court-fee. The defend- 
ants Nos. 1 to4 denied the division, adoption 
and Will, and the 5th defendant supported 
his father (the plaintiff). The findings on 
the issues in the former litigation are not 
res judicata because they were set at large 
by the District Court. When the suit came 
on for trial, the 5th defendant examined 
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nine witnes.ses and the 1st defendant one 
witness.^ Of the nine Avitnesses examined 
by the otii defendant only four (I to 4) give 
evidence on the main issues. The parties 
agieed tiiat tlie oral and documentary evi- 
dence in tlie former suit should be treated 
as evidence iji this case and all the deposi- 
tions and documents were exhibited in this 
case. Miicli of the documentary evidence 
thus comsists of the old depositions and is 
really oral evidence. There is, of course, 
this difi'erence that, while the former Sub- 
ordinate Judge had an opportunity of 
observing tlie ('lemeanoiir, of tlie witnesses, 
tlie present Suliordiiiatc Judge had not, 
and for this reason the judgment of the pre- 
sent Subordinate Judge has not the weight 
Avhich it is always usual to attiibute to the 
opinion of the Trial Judge. Another cir- 
cumstance in faA’our of the conclusion of 
the tormer Subordinate Judge is that it Avas 
expressed (in 1913) at a time much nearer 
to the events that happened and his opinion 
is entitled to vsome weight on this ground 
also. According to the observations of the 
Privy Council in Xlidnapitr Zemindari Co., 
Ltd , v. Aa?'€.s7i Naraycni Roy (1), those who 
question his conclusion must “displace” 
his reasons. I do not mean to say that the 
judgment in O. S. No. 38 of 1910 is res 
judicata and I am not oblivious to the fact 
that the judgment in O. 8. No. 16 of 1921 
is the judgment appealed against and the 
appellant before us has to show that it is 
erroneous. But, it seems to me that he can 
Avell relj^ on the fact that the former Trial 
J udge Avho had the same issues and who saw 
the demeanour of the Avitnesses, came to a 
conclusion in his favour, and urge his 
reasons. However, thisma}^ be, Ave have to 
go into the Avhole case fully. 

NarasaA’ya's adoption has been found to 
be false and does not concern us. The 
points that have to be found duav are (1) 
division, (2) Ramanna's adoption of Veerayya 
and (3) Ramanna’s Will. 

[The learned Judge then dealt with these 
three questions of fact and finding against 
the division, adoption and Will and pro- 
ceeded : — ] 

I have no hesitation in disbelieving the 
Will and with it the adoption and division. 

It seems to me that the appreciation of the 
evidence bj' the Subordinate Judge Avho 
tried in 1913, is' preferable to that of the 

(1) 64 Ind. Cas. 231; 48 I. A. 49; 48 C. 460 at p. 

14 L. W.265; 30 M. L. T. 27‘J; (1922; A. I. Q 
241 (P. C.). 
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present Subordinate Judge. On the Stli 
issue the learned Vakil for tlie respondeiU.s 
repeated the contention in the Court below* 
which was found against them by the Sub- 
ordinate Judge. Tlie contention is opposetl 
to the pleadings and tlie footing on which 
the whole oral evidence on both sides was 
adduced from 1909 to 1921 [see also 
Rangasavi iNaiduv.Sun dara ra jnlu JS! a i d u ( 2) 
and Kaveramma v. Vishnu Kitiikullayya, 

(3).J 

The result is that tlie plaintitT and his 
son are together entitled only to a decree 
for half of the suit properties. 

The only other point argued before us 
relates to the plaintitf's claim to the pro- 
perties in schs. G-1 and 0-2. These are debts 
due to the family and said not to have been 
accounted for by the 1st defendant. The 
defendants Nos. 1 to 4 plead that items Xos. 2 
and 3 of G-1 were assigned to others and the 
amounts raised by the assignment were 
utilized for family purposes. The assign- 
ments are true but the evidence adduced 
by the defendants falls far short of what 
is required to prove that the proceeds "were 
titilized for the purposes of the family. 
Their defence fails on the merits. 

In para. 8 of the written statement, the 
defendants pleaded that the claim in 
respect of schs. G 1 and G-2 was 
barred by limitation. The plaintiff- res- 
pondent urges that tlie question of 
limitation is not made the subject of 
an issue and he w’ill be prejudiced if it 
is, allowed to be raised at this stage. We 
think that the plea was intended to be 
considered under the 4th issue. But to 
avoid any prejudice to the plaintiff, we have 
exhibited in aiipeal the plaint, the wi itten 
statements in O. S. No. 38 of 1910 and the 

grounds of appeal and the memorandum 
of objections to the District Court in the 
appeal against the decree in that suit 
(Exs. LXXIV series). These are all the 
papers required by him. 

Though, according to our finding arriv- 
ed at in the earlier part in this judgment 
the family continued to be undivided till 
the death of Ramanna, hostilities began 
immediately afterwards. Exhibit VllI is 
a registered notice issued by the oth de- 
fendant to Adenna calling on him to ac- 
count for the debts and other properties 
(said to be left undivided) but it never 
reached him. InO. S. No. 38 of 1910 written 

(2) 35 'Ind. Gas. 52; 31 M. L. J. 472. 

^3) Ittd. Oae. 263. 


statements were tiled by tlie t)resent plaint- 
itf and his son in wliicli they ])load to 
division during the lifetime of Uamanna 
and that tliev thereafter had lived and 
messed se]>nratcly ( lOx. 1^X11). In iny 
opini-'ii, the family became divided in status 
by 21th August 1910, if not earlier. J^^x- 
hibit LXIX is the schedule of debts filed 
by the jiresent plaintitf and liis sons (as 
defendants No. 1 to 3) in O. 8. N'o. 38 cf 
1910. The items in sehs. G-1 and G-2 arc 
inchuled in this list. Adenna denied his 
liability to account for t hese debts and the 
point was considered l)y the then Su])or(li- 
nate Judge under tlie (Uli issue. More than 
three years Jiaving elapsed since 21th 
August 1910, the defendants N’os. 1 to -1 con- 
tend that the suit in res])ect of these items is 
barred by limitation. No such question 
arises in respect of the rest of the tiroperties 
which are the subject of this suit as a 
Receiver was appointed in the former suit 
and took possession of the lands and realiz- 
ed debts due to the family. 

The plaintilY replies that he was litigating 
in respect of these items borici fide, in the 
former suit and the time taken by him in 
the former suit, namely, 2Uh August 1910 
to 29th Novemlior 1919, must be deducted. 
He relies on Xvifyamojii l^assi v. LafcJuni 
Chiinder Sen (•!). In that case, the plaintiffs 
in the latersuit had asked for an adjudica- 
tion of their rights in the earlier proceed- 
ings before Mr. Justice Henderson. The 
learned Judge passed an order in their 
favour, but it was set aside in appeal. The 
present case differs from the case just 
cited as the Subordinate Judge who tried 
the former suit (O. 8. No. 38 of 1910) did 
not give a decree in favour of defendants 
Nos. 1 and 3 then (same as plaintitf and 5th 
defendant), nor did they ask for one, though 
they had no objection to a division into 
three shares. The High Court [Lakdian 
Chnnder Sen. v. Madhvsudan Sen (5)J exclud- 
ed the time between the decree of Henderson, 
J., and its reversal. The Privy Council 
affirmed the decree of the High Court. It 
is not clear whether they intended to apply 
s. 14 of the Limitation Act, or meant to agree 
with the conclusion of the High Court, that 
the case fell “within the principle laid down 
by the Judicial Committee in the cases 
of Ranee Surnomoyee v. Shooshee Mokhee 

(4) 33 Ind. 0a3. 452; 43 C. C60; 30 M. L. J. 529; 20 O 
W. N. 522; (1916; 1 M. W. N. 332; 3 L. W. 471; 18 Bom. 
L. R. 418; 24 C. I.. J. 1: 20 M. L. T. 10 (P. 0.). 

(5) 35 G. 209; 7 ■ G, L. J. 59; 3 M. L. T. 90; 12 C. W. 
N. 326. 
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Burmonia (6) and Prannoth Roy Chowdry 
V. Rookea Begum (7).” It is not also clear 
whether the Judicial Committee would 
have excluded the period during which 
the first suit was pending before Hender- 
son, J., if its exclusion also became neces- 
sary to save the second suit from being 
barred by limitation. The case of Xritya- 
moni Dassi v. Lakhan Ckundcr Se7i 
(4) was followed by this Court in 
Kunhi Kuttiali v. Kunhammad (8i. In this 
case also the plaint ilY, the manager of a 
mosque in the later suit claimed as 1st 
defendant to the earlier suit, certain sums 
due to him from the mosque and obtained 
a relief on that footing. The order was 
reversed on appeal. He then filed a later 
suit and succeeded. The present case 
differs from Xntyamoni Dnsm v. Lakhati 
Chunder Sen (4; and Kunhi Kuttiali v. 
Kunhammad (S) as no express claim for 
division was made by plaintiff and his sons 
in O. S. No. 38 of nor was a decree 

made in their favour. The appellant refers 
to the decision in Muthu Korakkai Chetty 
V. Mahamad Madar Anvnal (9), but 
that was not a decision on s. 14 of the 
Limitation Act. I agree with my learned 
brother (to whose judgment I am indebted 
in this matter) in respect of sch. G-1, 
The claim for G-1 is barred by limitation 
except as to item No. 1 of sch. G-1. The 
Subordinate Judge gave a decree in terms 
that may be characterized as vindictive. 
The plaintiff claims the amount due in 
respect of the four items of sch. G-1 
after calculating compound interest at 12 
per cent, with rests at every three years. 
There is no justification either for the rate 
of 12 per cent, or for calculating compound 
interest. The ends of justice will be satisd- 
ed if the principal amounts carry interest 
at 6 per cent, per annum from 24th August 
1910, up to the date of decree of the 
OouH below and at 6 per cent, per annum 
on the aggregate amount. The plaintiff 
and his son (5th defendant) are entitled to 
a half share as to item No. 1 of sch. G-1 
so calculated. The defpdant’s claim to 
the moneys in sch. 1 fails. 


(6) 12 M I. A. 2U; 11 W. R. P. 0. 5; 2 B. h. R. 
fP O.) 10 2 Suth. P. C. J. 173; 2 Sar. P. C. J. 424; 20 E. 

R 331* 1 Ind. Dec. (n. s.) 489. 

(7) t’m. I. A. 323 at p. 357; 4 W. R. P. C. 37; 1 Suth. 

P O J 367; 1 Sar. P. 0. J. 692; 19 E. R. 331. j 

(^Vslnd. Cas. 139;44M.L.J.179i (1923; A. I. R. 

Ind. Gas. 66; 43 M. 185; 26 M.U T. 459; 38 M 

L. J. 1. 


The decree of the Court below will be 
modified accordingly. 

The memorandum of objections fails relat- 
ing to sch. G-2. It fails and is dis- 
missed with costs. It was not even argued 
on the merits. 

The order of the lotverCourt about costs 
is set aside and the plaintiff and the 5th 
defendant will be liable to pay the costs of 
the defendants Nos. 1 to 4, such costs being 
calculated on one-sixth of the suit proper- 
ties in the lower Court. In appeal the appel- 
lants will give and pav proj)ortionate costs. 

Reilly, J.-I ag ree that the partition, 
adoption and Will set up in tlie plaint 
liave not been proved and that, therefore, 
Subbanna (plaintiff) and his son Veerayya 
(defendant No. 5) are together entitled 
to half of the family property and not 
each to one-third as found bv the Sub- 

4 

ordinate Judge, and that the preliminary 
decree made by the Subordinate Judge 
must be modified accordingly. Regarding 
the claims of 8ubbanna and Veerayya to 
tlie items in Sch. G-1 of the plaint or to 
those in Sch. G-2 which are the subject 
of the memorandum of objections filed in 
this case by Subbanna, I think it is clear 
that in respect of all the items but one 
their claims are time-barred. 

In lO. S. No. 38 of 1910, Narasayya 
(the present defendant No. 3) sued for parti- 
tion asserting that he had been adopted by 
Ramanna. By their written statements in 
that suit filed on 25th August 1910, Sub- 
banna and Veerayya set up as in the present 
case a partition two months before Ram- 
anna’s death, the adoption of Veerayya and 
the Will, Ex. 1, and also alleged that Adenna 
(the present defendant No. 1) had been 
collecting family debts transferring some 
to other persons and getting renewals in 
favour of himself, his relations and others 
aud that there were 46 items of outstand- 
ings which they specified to be brought 
into the hotchpot by Adenna: they stated 
that if that were done they had no objec- 
tion to partition on the principle of one- 
third to Subbanna, one-third to Veerayya 
and one-third to Adenna; otherwise they 
prayed that the suit might be dismissed. 
On 29th November 1911, Adenna filed a 
list of 29 outstandings due to the family 
which included none of the items now in 
question except Item No. 1 of Sch. G-1 and 
in effect denied that there were any other 
outstandings or amounts to be accounted 

for by him. According to Subbanna ana 
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Veerayya they had been tenants-in-cominon 
■with Adenua from August IDbS, the date of 
the partition set up by them, and in any 
case that must liave been their ]>osition 
from the date wlieu they put in their 
written statements in O. tS. No. 58 of lUU). 
AVhen on 2!)t!i November liMl, A'lenua 
denied his liability in respect of all tlie 
items with which we are concerned except 
one, we lind a “demand an<l refusal" from 
which, in accordance with Ycrukola v. 
Yerukokt (10). time would have begun to 
run against Subbanna and Veerayya but 
for the fact that O. S No. 38 of 1010 was 
then pending. On lUh October 1013, (). S. 
No. oBof 1010 was dismissed. On Issue No. 0 
the Subordinate J udge found that Adenna 
had to account for Items Nos. 2. 3 and 4 of 
the present Sch. 0-1. But he dismissed 
the whole suit. Therefore, at least from 
11th October 1013, timebegan to run against 
Siibbanna and Veerayya in respect of the 
unadmitted items. 

3. Narasayya ap|)ealed to the District 
Court in A. 8. No. 110 of 1014 against the 
dismissal of O. S. No. 38 of 1910. Subbanna 
and Veerayya as respondents in that appeal 
put in a joint memorandum of objections 
in which they stated that the Subordinate 
Judge’s findings against Veerayya’s adop- 
tion, the partition before Ramanua’s death 
and the Will were wrong and unnecessary 
and that his findings about the liabilities 
and outstandings of the family were not 
entirely correct; but they contended that 
the Subordinate Judge having foundagainst 
Narasayya’s adoption “rightly dismissed 
plaintiff’s suit but erred in disallowing 
costs to them." Their cross-appeal, there- 
fore, was only in regard to costs — as is 
shown also by its valuation. Adenna also 
put in a memorandum of objections in 
regard to the findings against him tibout 
the family's liabilities and outstandings; 
but that was superfluous as there was no 
decree nor appeal in respect of them. There 
was no dispute about these matters be- 
tween Narasayya and his father Adenna, 
and the Subordinate Judge was convinced 
that it was Adenna who got the plaint in 
0.8 No. 38 of 1910 filef The appeal and 
memorandums of objections were dismissed 
by the District Judge on 29th November 
1919. It is contended that while A. S. No. 
110 of 1914 was pending, Buhbanna and 

aO) 71 Incl. Cas. 177; 45 M. 618; (1922) M W N. 
215;30M. L. T. 279; 42 M. L. J. 507; 15 L. W. 59o; 
(1922) A. I. R. (M.) 150. 


Veerayya were prosecuting their claims in 
respect of tlie unadmitted items now in 
question within themeaningof s. 14 of the 
Limitation Act. 1 do not think they were 
doing anything of the sort. I’hey were 
resisting Narasayya's claim to one-third of 
the family propej-ty on the ground of his 
adoption and they were ]uo.secut ing their 
own claim for costs. In n*gard "to the 
unadmitted items in dispute between them 
and Adenna, they had got no decree and 
they did not pray for one on appeal. They 
did not even i)ray for the partition decree 
to which they were entitled. So far as 
those proceedings were concerned, they 
were content, if tliey got their costs, to leave 
matters as they were left by the Subordinate 
Judge’s decree dismissing (). S. No. 38 of 
1910. They now leiy on the judgment of 
the Privy fVuincil in X ril i/a moni Dassi v. 
Ldkhati Ch under Sen t4i, as sliowing that 
lime did not run against tlieni while A. S. 
No. 110 of 1911, was i)ending. ^Vhat hap- 
pened ill the litigation wliicli led to that 
tiecisioii ill effect was that C sued B in 
ejectment for possession of a sliare of 
certain property making M also a defend- 
ant; M supported C and also (daimed for 
himself a share of the pi’operty an execut- 
able decree for possession was made in 
favour of C for his share and in favour of 
M for his share: on appeal the decree, so 
far as it was in favour of 4/, was reversed 
on the ground that no such decree could 
be made in favour of .1/ as a defendant in 
an ejectment suit: .1/ then instituted 
another suit for partition and recoveiy of 
his share; unless lie could exclude the 
period from the date of the previous decree 
in his favour to its reversal on appeal, liis 
suit was out of time and the Trial Jud"e 
found that he could not exclude it and 
that his suit Avas ban-ed; on appeal from 
that decision it was decided by the High 
Court that M's right of action was suspend- 
ed while the decree in his favour was in 
force and, therefore, that his suit.was in time 
though it Avas remarked that it Avas very 
doubtful Avhether the case came Avithin s. 
14 of the Limitation Act; tlieir Lordships 
of the Privy Council on further appeal 
approved of the appellate decision of the 
High Court, but expressed no opinion whe- 
ther the case came Avithin s. 14 of the 
Limitation Act or not. They said limita- 
tion Avould “Avithout doubt remain in sus- 
pense Avhilst the plaintiffs were hona fide 

litigating for their rights in a Court of 
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Justice' and they also remarked lhat the 
original decree made in f ivour of .1/ v.’as 
“an elective decree nvole hy a coni]'tefeni 
(-Ourt and was capable of being ciddrced 
until set asid if their Lord.-.hips v,vrc 
not of opinion that the case ("nne within 
s. 14 of the Limitation Act, it is ditlicnlt to 
see under what provision or principle of 
law a]*plical)le to this country they acted. 
For myself I see no diflicnltv' in ))ringing 
the case within s. 14 of the Act. But as- 
suming for the moment that that case was 
decided on some principle indepenrient of 
the Limitation Act how does it help Sub- 

baniia and Veerayya to exclude the peiiod 

during Avhich A. S. No. 110 of l!J14 was 
peiuling?^ During that time they certainly 
had no effective decree in their favour. Noi 
can it be said that they were "'bona Jidr 
litigating for their rights” in respect of 
the claims now in question. On the con- 
trary they acquiesced in the dismissal of 
O. S. No. 38 of lOlU and did not ask that 
anything further should he done in respect 
of these claims. Moreover, in the litigation 
ending in ritijamoni Dassi v. Lakhcin 
Ckunder Seyi while the original decree 
in favour of M stood he could not have 
taken any other proceedings for the same 
relief. But once O. S. No. 38 of 15)10 had 
been dismissed there was nothing at all to 
prevent Subbanna and Veeravya or either 
of them suing for their shares in the items 
now in question. In my opinion it is clear 
that Avhile A. 8. No. 110 of 1014 was pend- 
ing they were not prosecuting their claims 
in respect of these items within the mean- 
ing of s. 14 of the Limitation Act. If their 
Lordships of the Privy Council intended in 
Nrityamoni Dassi v. L'lkhan Chunder Sen (4) 
to apply any principle outside the scope of 
that section — and they neitlier say so nor 
to my mind is it necessary so to interpret 
their judgment — the position and conduct 
of the party in whose favour they applied 
it were so different from those of Sub- 
banna and Veerayya that the decision is 
of no assistance to them. Their Lordships 
do not lay down in that decision that 
limitation is suspended in respect of a 
plaintiffs claim for the period during 
which he is engaged in litigation about 
some connected matter and nothing less 
would save the claims of Subbanna and 
Veerayya in respect of the items now in 
question. 

Another case has been referred to, viz.y 
Ku^hikuthali t. Kunhammad (8). In the 
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litigation out of AA'liich that case arose 
tuo ont ol s\:z Jcornarayis or trustees of a 
mo.-qiie in^Aortli Malabar instituted a suit, 
<4. S. No. .B O c-f 1!)10, in the District Munif’s 
Court i)raving that Kunhammad who had 
been kai iast ban or manager of the mosque 
might be restrained by an injunction from 

interfering with the affairs of the mosque. 

that a lieceiver might be appointed and 
that Ks. 1,000 or tlie amount found due 

Court might he recovered 
from Kuhammad. They made Kunhammad 
defendant No. 1 in the suit and impleaded 
the other four karnavans also as defend- 
ants. J'lie injunction appears to have been 
made, and a Beceiver Avas appointed. On 
an issue framed as to whether Kuiiham- 
mad owed money to the mosque or the 
mosque to Kunhammad the District Munsif 
found that, as Kunhammad contended in 
his written statement, over Rs. 3,000 Avas 
due to him. Tliis amount the Receiver Avas 
directed to pay to him, and toAvards it the 
ReceiA’er actually paid Rs. 1,.500. Against 
the District Munsif 's decree tA\*o appeals 
Avere filed. It has been suggested that 
Kunhammad himself filed one of the 
appeals;^ but from the printed papers in 
Kuuhi Kutiali v. Kunhammad (8), to which 
I have relerred, it does not appear Avho the 
appellants were. At any rate it is clear that 
Kunhammad did not appeal against tlie Dis- 
trict Munsif’s decree so far as it declared that 
money was due to him, and directed the Re- 
ceiv'er to paj^it. On the contrary, as appears 
from tile judgmentof the learned Chief Jus- 
tice and V allace, J., he AA’as prosecuting his 
claim to tliemoney diligently in the appellate 
proceedings — that is, he was defending the 
decree Avhich he had obtained, from attack. 
But the result of the appeals was that 0. S. 
No. 579 of 1910, AA^as dismissed on the ground 
that two of the kamiavans alone could not 
maintain that suit. Kuhammad then in- 
stituted a suit for the balance of the sum 
already found by the District Munsif to be 
due to him, giving credit for the amount 
Avhich had been paid to him by the Re- 
ceiA'er. This suit aa'us out of time unless the 
period occupied by 0. 8. No. 579 of 1910, 
and the appeals from it could be excluded. 
The learned Chief Justice and Wallace, J., 
decided that the whole of that period could 
be excluded under s. 14 of the Limitation 
Act because Kunhammad, though a defend- 
ant in O. S. No. 579 of 1910, had been 
prosecuting his claim to the money in 
question with due diligence and in goo4 
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faith in that litigation. I think that when 
the facts of that case are examined it 
becomes quite clear that it does not help 
Subbanna and Veerayya in the present case. 
They had got no decree in their favour in 
O. S. No. 38 of 1910, and they asked for 
none on appeal in respect of the items now 
in question. On the contrary they acqui- 
esced in the dismissal of O. S. No. 38 of 1910, 
and were content to let their claims to the 
items now in question drop. That having 
been the attitude they chose to take up 
with regard to these items, it appears to me 
impossible to find that they can now 
successfully contend that time ceased to 
run against them while A. S. No. llOof 191 1, 
was pending merely because they were 
parties to that appeal and it concerned 
some other matters connected with their 
family and with the proposed partition with 
which they did not wish then to proceed. 

I find that while A. 8. No. 110 of 1911 was 
pending, Subbanna and Veerayya were 
not prosecuting any claims in respect of the 
items now in(iuestion, that time ran against 
them continuously from 11th October 1913 
and that when the present suit was institut- 
ed on 10th August 1920, their claims to 

share in these items were barred. ^ 

In r6gard to Item No* 1 of ScIk Ci-1, 1 
agree with the order proposed by my learn- 
ed brother. I[i respect of the other items 
in 8ch. G-1 the appeal must, iu my 
opinion, be allowed ; and the memorandum 
of obiections in respect of the items in 
Sch. G-2 must be dismissed. ^ ^ . 

1 agree also with my learned brother in 

regard to costs. 

This appeal having been posted to be 
spoken to this day, the Court (Uamesam 
and Venkatasubba Rao, JJ.) added the 

following to the above i 

JUDGMENT. — TlieOtliand itli defend- 
ants will get the rates of maintenance decreed 
to tliem in the Court below from the 1st 
and 5th defendants who will be liable in 
eclual moieties. The room allotted to them 
in para. 20 of the lower Courts judgment 
will remain allotted for their residence. 
But it is not to be understood that the new 
house fell to the share of Ramanna as the 

partition has been disbelieved. 

y Decree modijiea. 

N. H. 
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;)3l; 31 A. 253: 1)A. L. J 188 nnd Chhotey I.al_ v. 
Collectin' oi Moruilubad. 02 liifl. (^i9. 11; M A. .il l; 
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Apppfil from a tiecree of the First Addi- 
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No. 4 of 1921, dated the 28ili April 1921, 
confirming that of the Munsif, I traula, in 

Suit No. 1010 of 1922, dated the 30th Janu- 
ary 1923. 

Mr. iU. Wasim, for the Appellant. 

Mr. Mohavimtid Beg, for the Respondents. 

JUDGMENT.— Tliis is one of two 
appeals whicli arise out of suits for posses- 
sion of a 1-aniia share. 

One Karim Dad owned a 2-anna3 share 
in the village and his sons Ram Bahadur 
and Zafar Moliammad each owned a 1-anna 
share, the family being thus proprietors 
between them of 4-annas. On the 30th of 
November 1898, Karim Dad, on his own 
behalf and as guardian of his minor eon 
Zafar Mohammad, joined with his other son 
Ram Bahadur in executing a usufructuary 
mortgage of the whole 4-annas share in 
favour of Ilarcharan and Dalthanman for 
Rs, 1,800. This mortgage-deed has been 
marked as Ex. 1. 

On the 17th March 1900 Ram Bahadur 
executed another mortgage-deed in respect 
of this l-annas share in favour of Ram- 
charan. This mortgage too was with pos- 
session. The consideration was Re. 2,700 
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of whicli l\s. 1,800 was left for payment to 
the previous mortgagees. Kam Bahadur 
purported to act in executing it both on 
hi.s own behalf and as agent for hisfatlier 
and Zafar i\lohainmad under a power-of- 
attorney. This mortgage-deed has been 
marked Ex. A-1. Both the Courts below 
have found that the mortgagee Kamcharan 
actually paid Hs. 1,800 due to the previous 
mortgagees thus redeeming their mort- 

( )n the 14th of August 1900 Karim Dad and 
Kam Bahadur executed another mortgage- 
deed, the former acting on his own behalf 
and as guaidians of his minor son Zafar 
Mohammad. This, like the last, was in 
favour of Kamcharan and is described as a 
deed of further charge in respect of the 
mortgage of the 30th of Xovember 18'.)d 

(Ex. Ij. This deed has been marked as 
Ex. A- 2. 

Cn tlie 17th December 1890 Ram Balia- 
dur purporting to act on his own behalf 
and as agent for his father executed another 
deed of further charge for a sum of Rs. 500. 
This deed has been marked as K\. A-3. 

On the 2nd of September 1907, Karim 
Dad hypothecated 1-anna out of his own 
2-annas share to Jiao Kurmi the grand- 
father of the appellant for Rs. 1^32 Jiao 
afterwards brought a suit on foot of this 
mortgage and obtained a decree. The 
1-auna share was sold at auction and pur- 
chased by Jiao on the 2uth September 
1913. Thus 1-anna out of the 4 annas 
belonging to the family has passed to Jiao. 

Partition was effected between Jiao and 
Kamcharan under which the mortgagte 
rights under Exs. A-1, A-2 and A3 were 
allotted to Jiao. 

On the 7th of February 19iG, Karim Dad 
made a gift of his remaining 1-anna share 
to his wife Musammat Waziran. 

Two suits out of which these appeals 
arise were filed, one by Waziran, and the 
other by Zafar Mohammad, for possession 
of 1-anna each against the mortgagees. 
Waziran relied on the gift which gave her 
a right to redeem. She alleged that the 
deed of 3Uth of November 1898 had been 
paid up, and, describing the defendants 
as trespassers, sued for possession. In 
the alternative he prayed that if anything 
should be found due on the deed she should 
be held liable to pay only l/4th of Rs. 1,8U0 
or Rs. 450. She denied that she was bound 
by either Exs. A-1, A-2 or A-3. 

The case on behalf of Zafar Mohammad 
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was similar and similar defences were put 
forwar<l by the defendants in each. One 
plea taken that the integrity of the mort- 
gage had notibeen broken has l>een express- 
ly left alone by the learned Counsel for the 
appellant in arguing this appeal. 

The main point taken in defence and 
pressed here is tliat the plaintiffs are bound 
by Kx. and the two later deeds. 

4’he Trial (’ourt held tliat the mortgage 
of 1898 f l^lx. I) had been redeemed by Ram- 
charan and that the ])resent appellant 
Bhagwati liolds the property as mortgagee 
in virtue of his redemption of Harcharan’s 
mortgage. It also held that the plaintiffs 
were not bound ))y 1-lxs. A-1, A-2 and A-3 
and parsed a decree for possession on pay- 
ment of Rs. 450 in each case. 

The appellant appealed to tlie Subordi- 
nate Judge who upheld the findings of 
the first Court with the exception that he 
found that Ex. A-2 was bindingou Miisam^ 
vuit Waziran who was accordingly liable to 
pay Rs. 150 in addition to the Rs. 450 
already decreed against her; this repre- 
senting her share of liability under the 
deed. The claim made by the appellants 
for interest under Ex A-2 was, however, 
disallowed on the ground that this had not 
been claimed in the memorandum of appeal 
and no Court-fee had been paid in respect 
of it. 

The main ground on which the Courts 
below found that the plaintiffs were not 
bound by Ex. A-1 was that though under it 
Ram Bahadur purported to act as agent for 
his father there was no proof that he had 
authority to do so. The power-of-attorney 
has not been produced. The learned Coun- 
sel for the appellant contends that the 
existence of such a power-of-attorney can 
be presumed from the internal evidence of 
Ex. A-1 itself and from the Sub-Registrar’s 
endorsement on it. He cites Ramchandra 
Das y. Farzand AH Khan (1) and Chhotey 
Lai V. Collector of Moradabad (2), where it 
was held that the endorsement by a Sub- 
Registrar on a document was prima facie 
evidence that the power-of-attomey under 
w'hich it was presented was regular in all 
respects. What, however, the learned 
Counsel is seeking to establish is a good 

(1) 13 Ind. Cas. 531; 34 A. 253; 9 A. L. J. 188. 

(2) 69 Ind. Cas. 14: 44 A. 514; (1922) A. 1. R. (P. C.) 
279; 31 M. L. T 284; 27 C. W. N. 437; 21 A. L. J. 361; 

37 C. L. J. 377; 9 O. & A. L. R. 450; 25 Bom. L.R. 
655; 18 L. W. 124; ( 1923 ) M. W. N, 873; 49 I. A. 375 

(P, C.J. 
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deal more than this. The special power-of- 
attorney required under the Registration 
Act is merely a power to present a docu- 
ment for registration and has nothing to do 
with the authority of the executant to 
execute it. It cannot be said that either 
the recital in the document itself that the 
executant holds a power-of-attorney or the 
Sub- Registrar’s endorsement that a special 
power-of-attorney to present had been t)ro- 
duced is sutlicient to raise a presumption 
that the executant had the authority he 
claimed. 

Another argument employed is that 
Karim Dad by executing Rx. A-2 by impli- 
cation accepted and acknowledged the 
validity of Kx. A-1. As had, however, been 
mentioned, Kx. A-2 does not refer to Ex. A-1 
but only to Ex. 1. The learned Dounsel 
for the appellant maintains that this is a 
mistake. The definiteness of the language 
employed, however, in referring to Kx. 1 
makes it extremely diflicult to believe this 
and 1 am of opinion that no mistake was 
made. It is true that the mortgage under 
Ex. I has been found to have been redeem- 
ed by the mortgagee whose title was creat- 
ed by Ex. A-1 and it is argued that it was 
only by virtue of the rights conferred on 
him by that deed that he was able to 
redeem the earlier mortgage. The conclu- 
sion which it is sought to draw from this 
that the plaintiffs are bound by Ex. A-1 
does not necessarily follow. The fact that 
Ex. A-1 has been ignored in Kx. A-2, which 
apparently deliberately passes it over in 
going back to Ex. 1, would seem to show 
that Karim Dad did not recognize the 
validity of Ex. A-1, but still held himself 
and his sons liable for the money due to 
the mortgagees under Ex. 1. 1 concur with 

the Court below in holding that Ramcharan 
was not the subsequent mortgagee of 
Karim Dad or Zafar Mohammad. It has 
been argued that the language of Ex. A-2 
shows that it is a deed of further charge 
containing a covenant that the mortgagor 
shall not be permitted to redeem the later 
deed without redeeming the earlier one and 
that this has the effect of consolidating the 
two deeds. The learned Subordinate Judge 
has quoted the relevant portion of the deed 
at length. I agree with him that this con- 
tention is well-founded and that Musammat 
Waziran who claims through Karim Dad 
is bound by Ex. A-2. As, however, there 
is no evidence to show that the transaction 
‘Vvas for the benefit of Zafar Mohammad, 


who was a minor at the time he is not bound 
by it. 

lu executing Ex. A-o Ram Bahadur did 
not purport to be acting on the minor's 
l)ehalf and lie is not l)ound Viv it. 

The claim for interest clearly cannot be 
supported. It was not asked for in the 
memorandum of aj^j'jeal to the lower Court 
and no (’’ourt-fee was paid on the amount 
claimed as interest. 

The cross-objection on behalf olMiisam' 
mat Waziran that she is not liable under 
Ex. A-2 has already been dealt uith. 

The ajipeals and tlie cross-objection are 
both dismissed with costs. 

X. H. Appeals dismissed. 
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Appeal against an order of the District 
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Second Court, Samastipur, dated tlie 12th 
July 1924. 

Messrs. Rai T. *V. Sakai and Mahesh Ch, 
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Mr. Janalc Ki.Aiore, for tlie Respondents. 

JUDGMENT. 

Kulwant Sahay, J.— This is an 
appeal on behalf of one Gobind Prasad who 
Avas the holder of a decree against the 
respondents. An application for execution 
was filed on his behalf which was signed 
and verified by his son Bhola Prasad 
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presented by his Pleader who was duly 
appointed under h vakaJatnama by Gobind 
Prasad to appear for him in the origiiial 
suit. The judgment-debtors oV>jected to 
Uie execution on two grounds: first, that 
iJhola Prasad, the son, had no right and 
authority to sign and verify the applica- 
tion for execution and that one of the 
jUQgment-debtors Daro Thakurwas a minor 
and he had been wrongly described in the 
application as an adult. The learned 
Munsif disallowed the objection; but on 
appeal the learned District Judge has set 
aside the order of the Munsif and lias allow- 
ed the objection of the judgment-debtors 
and ordered the execution to be dismissed. 

Against this order tlie present second 
appeal has been filed in this Court. 

The circumstances under which the 
objection as regards the authority of the 
son, Bhola Prasad, to sign and verify the 
application for execution was raised are 
these : — 

The decree-holder Gobind Prasad was an 
Oldman. On the 27th May 1922 he was 
coming from Barh to Patna in a train, he 
was seen at Barh getting into the train but 
since then he has not been heard of and has 
disappeared. There is no evidence as to 
\vhether he is still alive or dead. The objec- 
tion of the judgment-debtors is that as it 
is not proved that Gobind Prasad is dead 
it must be presumed that he is still alive; 
and as he is still alive hie son Bhola Prasad 
■who holds no authority from him and is 
not a recognized agent with any power-of- 
attorney from Gobind Prasad has no 
authority to sign and verify the application 
for execution which under the provisions 
of O. XXI, r. 11 (2) has to be signed and 
verified by the applicant or by some other 
person proved to the satisfaction of the 
Court to be acquainted with the facts of the 
case. 

The learned Munsif held that the son, 
Bhola Prasad, was authorized to verify the 
execution petition under O. XXI, r. 11; that 
the vakalatnama showed that the decree- 
holder Gobind Prasad had authorized his 
Pleaders Babu Abinash Chandra Nandi and 
Babu Bishun Chandra Sen to execute the 
decree; and that the said Pleaders had taken 
steps to execute the decree by filing the 
^ppbcation for execution. He accordingly 
held that the application filed by the Plea- 
ders and signed and verified by Bhola Pra- 
sad could legally be entertained. 

The learned District Judge, however, ha^ 
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held that althougli Bhola Prasad might 
have authority to verify the application 
under (). XXI, r. 11, yet under the provi- 
sions of (he said rule he was not authoris- 
ed to sign the application. He further held 
that the Pleader could not sign and present 
the application without being instructed 
by the decree-holder to do so. He has 
accordingly held that the application for 
execution could not be entertained under 
the law. In this view of the case he reject- 
ed the application for execution without 
deciding the other question as regards the 
minority of one of the judgment-debtors 
which had lieen decided in favour of the 
decree-holder by the Munsif. 

^ Now, as regards the proper presenta- 
tion of the application the law requires 
that the application for execution of the 
decree should be in writing signed and 
verified by the applicant or by some other 
person proved to the satisfaction of the 
Court to be acquainted -with the facts of the 
case. There can be no doubt that the son 
Bhola Prasad, if he was proved to the satis- 
faction of the Court to be acquainted with 
the facts of the case, would be authorised 
to verif)’’ the application. It has, however, 
been contended that he was not authorised 
to sign the application under the provisions 
of O. XXI, r. 11 (2j. This question is not 
free from difficulty ; but. in my opinion, in 
the present case it is not necessary to decide 
as to whether an application for execution 
can be signed by any other person proved 
to the satisfaction of the Court to be ac- 
quainted with the facts of the case although 
such person may have no authority from 
the decree-holder to sign it. I am of opinion 
that the Pleaders who were authorised by 
their vakalatnama filed in the suit to take 
out execution were authorised to present the 
application for execution without any fresh 
authority or instructions from the decree- 
holder himself. Proceedings in execution 
are proceedings in continuation of the suit 
and a fresh authority is not required for a 
Pleader to appear, act and plead on behalf 
of the decree-holder in the execution pro- 
ceedings if he was so authorised by a 
vakalatnama in the suit itself. This view 
havS been taken in a number of cases, and 
I may only refer to the observation of 
Mookerjee and Carnduff, JJ,, in Raghubar 
Dayal Sukul v. Jadunandan Missir (1). 

In the case in which the present decree- 

(i; 13 Ina. Cas. 365; 16 C. W. N. 736; 15 C. U J, 

o8i 
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holder Gobind Priaad was the decree-holder 
a similar question arose and a Division 
Beach of this Court held that the applica- 
tion for execution filed bv the Pleader on 
behalf of Gobind and verified bv his son 

could be entertained in law fsee Gobind 

% ^ 

Prasad v Jagdip Sahay (2)]. I am in agree- 
ment with the observations of the learned 
Judges made in that case and as the ques- 
tion raised in this case is exactly similar 
to that raised in the above case I would 
decide it in the same manner as that case 
was decided. 

I, therefore, hold that the application 
for execution in the ]-)resent case could be 
entertained by the Court below. Tlte 
order of the District Judge dismissing the 
execution is, therefore, set asid»=. The learn- 
ed District Judge, however, did not decide 
the objection of the judgment-debtors as 
regards the minority of Daro Thakur. He 
will proceed to decide that objection and 
dispose of the case according to law. 
Under the peculiar circumsiances of the 
case there will })e no order as to costs in the 
present appeal. 

Adami, J.— I agree. 

z, K. Order set aside. 


8G Ind. C.is. 3oS: ^192j) I’at. 57: Pat. L. ll. 1.3; 
(1925) A. I. R. (Pat.) 33!); 4 Pat. 378; G P. L. W 517. 


Hoshiarpur, confirming an order passed by 
the Court of first instance, refusing to set 
aside a sale in executing a decree. 

A preliminary objection is taken tliat no 
second appeal lies against an order of an 
Appellate Court, contirining a sale or re- 
fusing to set aside a sale under (). XXI, r. 
92 of the C. P. (b and Xana Kumar Kny v. 
(lolam Chunder Dey (1) ami Tung Xatk v. 
Kandhaiija La! (2) are relied on in support 
of this contention. This contention, in my 
opinion, is well-founded and must prevail. 
Tlie order is one which falls within the 
categorv indicated by cl. 'Hof s. 101, sub s. 
'I) of the (V P. C. and suh cl. (2) of this 
section clearly forbids a S(.‘Coud appeal 
from an ortler passed on appeal under this 
section. The preliminary objection prevails 
and the appeal is accordingly dismissed 
wirh costs. 

1 am not prepared to accede to the prayer 
that this Court should interfere on the 
revision side, in view of the fact that the 
objections now urged as to the sale being 
invalid under O. XXI, r. 90. (\ P. C., were 
never taken in the grounds of appeal to the 
lower Appellate Court, 

z. K. Appeal dismissed, 

(1) 18 C. 422; 9 Incl. Dec. (X. s.) 282. 

(2) 11 Ind. Cas. 121; 4 O. L. J. 372. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 

No 1543 OF 19 '3. 

January 23, 1924. 

Present: — Mr. Justice Moti Sagar. 
NANAK CHAND and others — Appellants 

versus 

Musammat JAMNA DEVI— Deckee-Holder 

AND ANOTHER — RESPONDENTS. 

* Civil Procedure Code (Act V of 1908), s. lOh, 0. XXI, 
r. 92 — Execution of decree — i9aie, confirmation of — 
Appeal, second, whether lies. 

No aecond appeal lies against an order of an Appel- 
late Court confirming an execution sale or refusing to 
set it aside under O, XXI, r. 92 of the C. F. C. 

Miscellaneous second appeal from an 
order of the District Judge, Hoshiarpur, 
dated the 20th March 1923. 

Mr. X. C. Pandit, for the Appellants, 

Lala Rup Rain for Lila Fakir Chand, for 
the Respondents. 

JUDGMENT. — This is a second appeal 
rom an order passed by the District Judge, 


PATNA HIGH COURT. 

Civil Revision No. 173 of 1924. 

November 4, 1924. 

Present : — Justice Sir Jwala Prnsad, Kt., ami 
Mr. Justice Kulwant Sahay. 

ADIT PRASAD SINGH— Plaintiff- 

Petitioner 
VC vsus 

RAMHARAKH AHIR — Defendant — 

Opposite Party. 

Civil Procedure Code (Act V of 1008), ss. 1J,8, 11^0, 
151,0. VII, r. 11, 0. XLVII, r. I — Order directing 
payment of deficit Court-fees— Money paid by plaintiff 
to Pleader's clerk — Failure of clerk to pay Covrt-fees 
' — Rejection of plaint — Inherent power of Court to 
restore suit. 

Plaintiff was directed to makeup the deficiency in 
Court-fees payable on his plaint witliin a certain 
time. He paid the amount representing his deficiency 
in tlie Court-fees to hia Pleader’s clerk for the pur- 
chase of the necessary stamps, but the clerk mis- 
appropriated the money and failed to pay it into 
Court. The plaint was eventually rejeeted for failure 
of the plaintiff to make up the deficiency in the Court- 
fees : 

field, that on the true facts being brought to the 
notice of the Court the Court bad inherent power to 
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feet aside its order rejecting the plaint nnd to restore 
the case to its original tile. iji. 2lj. col. 2.1 

Appeal against an order of the Subordi- 
nate Judge, Shahabad, dated the 30th 
January 1924. 

Messrs. S. P. Vai-ma and Samhkii Santn, 
for the Petitioner. 

Mr. Dhanindra Nath Varyim^ for the 
Opposite Party. 

JUDGMENT. 

Jwala Prasad, J.— AVe have heard 
both parties. The case appears to be a very 
serious one involving a serious misde- 
meanour and misbehaviour on the part of a 
clerk of a Pleader in the Subordinate Court 
of Shahbad. 

Th® Pleader's evidence clearly estab- 

« 

lishes the plaintiff's case that the deficit 
Court-fee demanded by the Court was 
paid by the plaintiff to the Pleader Avho 
handed it to his clerk to put in Court. 
The clerk misappropriated the money and 
filed bogus applications for time to pay 
the deficit Court-fee with the result that 
the Court being tired of such applications, 
ultimately rejected the plaint ; the plaintiff 
coming to know of the result of the suit and 
the deceitful conduct of the clerk filed an 
application in Court for revocation of the 
order rejecting the plaint and for restora- 
tion of the suit to its original file. 

The Court below seems to have treated 
this case as a very simple case of default 
on the part of tlie plaintiff, holding that 
the laches on the part of the Pleader's 
clerk amount to his own laches and that 
so far as this case is concerned, lie is out 
of Court. I fail to appreciate the conten- 
tion of the Court below’. 1 am also sur- 
prised at the simplicity exhibited by the 
Court in dealing w'ith such a serious case 
as an ordinary case of review leaving the 
aggrieved party to seek his remedy by a 
suit for compensation against the Pleader’s 
clerk who, perhaps, is a pauper or has 
absconded. The result of the order of the 
Court below is to leave the plaintiff practi- 
cally without any remedy. The Court 
below has tried to discuss the several pro- 
visions in the C. P. C. bearing on the sub- 
ject and one by one it has disposed of 
them by holding that the plaintiff's appli- 
cation does not come under any of them. 

It seems to me that the case is of such 
a flagrant nature that it is impossible to 
conceive that the Code w’ould leave the 
case without providing any remedy. If the 
Court below has failed to find out the 
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pertinent provision in the Code, it must 
have struck him that the Code is defect- 
ive; but 1 cannot impute that lack of 
knowledge or experience on the part of 
the Legislature and I am fully convinced 
that the case comes under the purview of 
the Code. The sections relevant to the 
point are 148, 149, 151, O. XLVII, r. 1, 
read with s. 114, and the ('Chapter relating 
to appeals from decrees. 

Tlie aforesaid provisions of the Code 
often overlap each other and, therefore, pre- 
sent sometimes difficulty in applying them 
to the facts of a particular case. The 
order rejecting a plaint amounts to a decree 
under the definition of the term in s. 2 of 
the C. P. C. If the order in question is a 
decree, it is appealable, and one is apt to 
ask the question why the plaintiff did not 
appeal treating the order as a decree. If 
the question is asked one would find it 
difficult to answer. Admittedly the plaint 
was insufficiently stamped and the defi- 
ciency had to be made up. Admittedly the 
deficit Court-fee was not paid wdthin the 
time fixed by the Court, and in such cir- 
cumstances the imperative provision in 
O. VII, r. 11 must apply and the plaint 
must be rejected. Present this case before 
a Court of Appeal, and the only order 
which the party could expect is an order 
of dismissal. Knowing this why would 
the plaintiff go to the Appellate Court? 
Ilis case is that the Court acted fully 
within the powers vested in it but that 
the Pleader's clerk w’ho is an officer of the 
Court, behind the back of the Court and 
that of the party, acted in a deceitful and 
dishonest manner and he withheld the pay- 
ment of the money handed over to him 
in time to be deposited in Court. The only 
thing that will strike the plaintiff in such 
a position is to represent the matter to the 
Court itself which passed the decree. There- 
fore, although the order may be techni- 
cally appealable, it is not practically ap- 
pealable. Now, how to approach the Court? 
Ask the Court to review its order under 
O. XLVII, r. 1, or under the inherent powers 
of the Court, contained in ss. 148 to 151 
referred to above. Then the difficulty arises 
in finding out proper and sufficient grounds 
for a petition under O. XLVII, r 1, and, 
therefore, the legal advisers of the party 
described the application under the 
visions which are supposed to vest the 
Court with large aud unlimited powers. 
This is the reason for putting the applies- 
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tion under s. 151. Tt is not the party which 
has put it but the lesral adviser of the 
partv. Therefore, we have to look to the 
substance of the petition and the petition 
discloses the circumstances under which 
the order rejecting tlie plaint was passed 
and the reason for asking the Court to 
exercise its powers to ^crant a relief to 
the plaintiff. It has been pointed out in 
several cas<^s that the powers vested in 
a. 151 are indefinite, undetermined, un- 
limited and large, and it is dilhcult to define 
and describe such powers. The circum- 
stances of each case will show whether s. 
151 should or should not apply. There 
are aLso authorities which in some wav 
limit the scope of s. 151, wh^n there is 
some other provision in the Code which 
would give relief to the deservinsr party. 
Upon this ground it is often urged that 
when there is a provision for review and 
when the case can come under O. U, 

r. 1, or can be taken in appeal, s. lot 

should not apply. I myself would be loath 
to exercise the power under s. 151 when a 
party can come under any other provision 
of the Code. If the Statute says that a 
thing should not be done, it slioiild not be 
done, but when and where there is doubt 
and difficnlty in applying the other provi- 
sions of the Code to the facts of a 
cular case, I do not know why s. 151 should 
not apply. It is in these circumstances 
that where there is a doubt or dispute as 
regards there being anv other provision 
in the Code, s. 151 should be invoked^ Per- 
sonally I would apply s. 151 to the facts of 
the present case although technically speak- 
ing, the order rejecting the pl^aint is a 
decree. It is possible that (). XLA II. i- I 
also applies to the case. The section 
clearly gives an option to the party to 
elect to appeal or apply for review. In this 
case the party did not appeal but applied 

for review of judgment. 

The plaintiff asks for permission to de- 
posit the deficit Court-fee. Virtuallv, theie- 
fore, the plaintiff asked for extending the 
time to pay the Court-fee. The Court has 
power to extend the time to deposit the 
Court-fee, even though the time originally 
fixed has expired under ss. 148 and 140. 

The only difficnltv created is bv the 
final order rejecting the plaint. If that 
order had not been passed, there certainly 
would have been no difficulty. In the cir- 
cumstances I would not let that formal 
order stand in the way of giving relief to 
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tlie plaintiff. The Court below held that 

0. XLVn. r. 1 does not apply and upuii 
that view did not demand that the plaintiff 
should pay the deficit Court-fee for leview. 
The Subordiiiite Judge treate*! this case 
as one not coming under tlie review section 
of the Code. Therefore, there was no fault 
of the plaintiff if the Court-fee for review 
was not paid. 

In the case of Rumeshwar Mahton v. 
Dwarkn Prasad (H. where a Court wmngly 
treated an application under O. X^^T[, r. 

1, as one under s. 151. ami set aside an 
order of disini.ssal of a suit under its inher- 
ent powers, I) IS and Ross, JJ.. held that 
theorderof theCnurt below was not vitiated 
by the aforesaid irregularity. The observa- 
tion in tint case to some extent apiilies 
in the pre.sent case. Therefore, I would 
hold that the plaintiff was not out of Court 
and he was fully entitled to ask the Court 
below to set aside its decree and to restore 
the case to its original file whethe.r the 
application be deemed as one under ss. 
151, 141), 1 IS and 147 or under O. XLVH, 
r. 1 . 

The question is whether the plaintiff was 
entitled on the merits to have the decree 
set aside. The circumstances stated will 
clearly show that this point need not be 
laboured hard, for the jilaintiff did pay the 
Court fee to the properly constituted agent 
who also is an officer of the Court and upon 
that payment the plaintiff was entitled to 
be saved from any further harassment due 
to non-pavnient of the Court fee. 

I would, therefore, allow this application, 
vacate the order rejecting the plaint and 
restore the case to its original tile. 

The opposite party is represented by a 
learned Vakil of this Court whom 1 have 
heard on all the t)oints concerned, and I 
do not think that the case should he 
delayed in any way by formally asking the 
opposite paity to show cause why the 
order of the Court below should not be 
vacated. The case re.sts entirely upon tlie 
uni'iipeachable evidence of the Pleader, 
Babu Uarnandan Prasad, whose clerk, 
Babu Badri Prasad, withheld the. money 
paid by the plaintiff to be deposited in 
Court and misappropriated the same. The 
aaid Pleader proves that the money was 
actually paid by the plaiuiiff and that the 
clerk was entrusted with the work of de- 
positing it in Court, but that he misappro- 

(1) 81 ln<\. Cas. 320; 3 Pat. 778; (1925) A. I. R. (Pat.) 
36; G P. L. T. 309. 
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AT ARAM V. BHAGWAT. 


priated it and on false pretext took ad- 
journment after adjournment, and the case 
as ultimat'^ly dismissed for non-payment 
of the Court ]«c. The plaintiff alfalong 
believed that the money -was actually de- 
posited in Court. After having paid the 
money to the duly constituted agent and an 
olTicer of the Court under ihe Legal Practi- 
tioneis Act and the rules of the High (^ourt, 

it ^\'as to deposit in the Court[ 
the responsibility of the plaintiff ceased 
until he was informed of the default made 
by the Pleader or his clerk. It is no solace 
to the plaintiff that he can proceed against 
the Pleader’s clerk in the Civil or Criminal 
Court. The case was dismissed on account 
of certain circumstances over which he 
had no control and for no fault of his The 
order of dismissal is set aside and the suit 
will be restored to its original number on 
the plaintiff paying the deficit Court-fee 
within three weeks of the notice of this 
order given to him by the Court below. 

The case, however, should not rest here. 
An investigation into the conduct of Babu 
Badri Prasad is necessary. 

Let notice issue upon Badri Prasad, clerk 

of Babu Harnandan Prasad, Pleader, Arrah 

to show cause why he should not be pro- 
perly dealt with for having committed the 
offences of cheating and misappropriation 
and for misconduct as a Pleader’s clerk in 
connection with the deposit of the deficit 
Court-fee in Rent Suit No. 2 of 1923 
Kulwant Sahay, J.— I agree. 

2- K. Application allowed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. 2 of 1925. 

June 22, 1925. 

Present : — Mr. Finlay, Officiating J. C. 
ATM ARAM — Applicant 

V^VSUS 

BH AGW AT — N on- A pplicant. 

Provincial Small Cause Courts Act (IX of JS87) 
Sch. II, Art. 29 (h) — Stiit by partner to recover hi*s 
share of assets of partnership, nature of — Juris- 
diction of Small Cause Court — Interpretation of 
Statutes — Retrospective operation. 

A suit by a partner to recover from another 
partner his share of the partnership assets falls 
within the purview of Art. 29 (6) of Sch. II to the 
Provincial Small Cause Courts Act and is not, 
therefore, cognizable by a Court of Small Causes 
[p. 216, col. 2,'l 


\ ested riglits previously ac-quiied cannot betaken 

away l.y .subseciuent legislation unless the latter is 
e.\}>r<ssly retrospective. [j». 217, col. 1] 

Application for revision of a decree of 
the iSinall Court Court, Gonda, dated the 
3 1st October 19:H. 

Mr. M. H. Pjobde, for the Applicant. 

Ml. D. r. for the Non-Appli- 

cant. 

ORDER. The non-applicants (plaint- 
sued the defendants (applicants) in 
the lower ( ourt for their share of one 
\ears produce (1922-23} of lac of certain 
pu/us trees in their holding, and the lower 
(ourt pve a decree for Rs. 19-9-0 being 
the balance of half tlie price for which 
tlie lac was sold. The Small Cause Court 
; udge held that under s. 90 of the new 
ienancy Act the tenant got full rights over 
the lac and that defendants could not fall 

back on the seven years’ deed of agreement 
dated 14t,h November 1919 (Ex. D-2). 

In the first place; objection has been rais- 
ea by the applicants to the trial of the suit 
b\ the Small Cause Court, the objection 
put forward being that the present suit falls 
under Art. 29 (6) or (c) of the Second 
Schedule to the Provincial Small Cause 
Courts Act. It is apparent from the endorse- 
ment on the plaint that the suit had original- 
ly been filed in the regular Civil Court 
and was returned, but the reasons why 
the legular Civil (Ilourt did not take up the 
siutaie not available at present. 

On the side of the non-applicant it has 
been suggested that no objection to jurisdic- 
tion was taken in the lower Court: c/.» 
Kami'uddin v. Indrani (1). That case was 
entirely different, it being one in which a 
suit cognizable by the Small Cause Court 
was tried to its end in the regular Civil 

Judge of the lower Court 
^\as bound to consider whether or not he 
had jurisdiction to try the suit. This 
qu^tion again depends on the construction 
to be put on deed of agreement (Ex. D-2}. 

fr for the Judge of 

the lower Court to decide whether the 
arrangement in question constitutes a part- 
nership or not. If it does, the case falls 
under Art. 29 (6) of the aforesaid Act 

and was not cognizable by the Court of 
Small Causes. 

The reasoning of the Judge of the Small 
Cause Court is not very easy to follow. 
The language of his judgment suggests 

L R. 179; (1924) A. I R 

V A • I- 
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that (Ex. D-2) nnist be ignored. On 
the other hand, in this Court the_ second 
ground relating to the alleged validity of 
krarnama (Ex. D-1) was not pressed. If 
Exs. D-i and 2 are to be left out of 
account, the. judgment is inconsistent and 
it is difficult to understand how tlie plaint- 
iffs could have any claim at all. Clearly 
also the Judge of the lower Court has failetl 
properly to interpret the significance of 
Kx D-2 when read with s. 9(5 of the 
Tenancy Actof 1920. This latter provision 
expressly excepts only oral contracts and I 
know of no authority for the view that if 

' legal con- 


Ex. D-2 be a binding and ^ 
tract, it is superseded by s. 90. for in _ the 
present case we have presumahly a wiitten 
and not an oral contract. Vested rights 
previously acquired cannot be taken away 

by subsequent legislation unless the latter 
is expressly retrospective; o/.. Hindusinfjli 
V. Mangal (2). 

The case, therefore, must go hack to the 
lower Court for a fresh decision on the 
merits. In the first place, the lower Court 
will have to determine whether or not it 
is competent to take cognizance of the suit, 
having regard to the incidents of the agree- 
ment (Ex. l)-2). i. e., it has to be determin- 
ed whether or not this amounts to partner- 
ship or not. Secondly, the lower Court 
will have to consider whether, if Ex. 
is a legal contract, s. 91) of the lenaiicy 
Act in any way detracts therefrom, that con- 
tract being in writing. As I have already 
remarked, the present judgment is not very 

easy to understand, because on what were 

apparently the findings of the lower Cour 
the logical result would have been to dismiss 
the plaintiff’s suit. . 

The judgment and decree appealed against 

are accordingly reversed and the case wiU 
go back to the lower Court for re-trial with 
advertence to the above remarks. The costs 
of this Court and costs already incurred in 

the lower Court will abide the result. 

2 Case sent hack. 

(2) 721nd. Cas. 438; 19 N. L. R. 110; (1923) A. I. R- 
(N.)227;GN. L; J. 227. 


PATNA HIGH COURT. 

Civil Revision Xo, -12 oe 192r>. 

AND 

Miscellaneous Application Xo. 'M op 1025. 

April 8, 1925. 

ib-esod .- Justice Sir R. K. 

Mullick, Kr., and Mr. Justice Ross. 
RAGUUXAXDAX PAXDEY— Ib/riTioNER 

— Appellant 
versus 

GARJC MAXDAL and another— 

Opposite Party— Respondents. 

Bengal Tenavetf Act (Vlll of ISSrj), s. IT’.—Cxvit 
Proceilure Me [Act V of IOOS\ s. J,7-Rent decree— 

Sale nf huldhuj Deirjsit of 3 per cent of purchase- 
moneo'in Courl-Paynicnt to decree-holder out 0 / 
Court— i'dle, SPttiiuf aside of- A]>plica(ion to set aside 
sale, dismissal of Appeal, whether lies 

No appeal lies against an order decidins a question 
umk-rs. 174 of the Henpal Tenancy A<;t between the 
judgment-debtor and the aucf lon-pureliaser. (p- 21s, 

eleeution of a decree for rent the tenant's 
holding was sold and was purchased by a Hurd 
ivirtv Within 30 davs of the sale llie tenant made 
a deposit vl o per cent, of the imi .•liase-inoney into 
Court for iiaymcut as oi inpenssilion to the auction- 
purchaser and made an applieatiun slating that the 
amount recoverable under tlie decree luu l.ecn paid 
to the decree-liolder. The deeree-liolder himself 
joined in this api.lieati.m. The judgment-debtor, 
tlierefore, prayed umb-r .s 17 ! of tin- Bengal lenaney 
Act that ’the sale siiouUi be set usidc. , 

Held that tlie provisions of s, 1/4 of tlie Bengud 
Tenancy Act had not sullieiently been complied with 
and that the application, therefore, must be dismissed. 

Application for revision of an order of 
the District Judge. Bhagalpore, dated the 
l->th January 1925. reversing that of the 
Munsif, Second Court, Bhagalpore. dated 

the 21st August 1924. 

Mr S, Saran, for the Petitioner. 

Mr. N. C. J<oy, for the Opposite Party. 


JUDGMENT. 

Ross, J.— This is an application in re- 
vision against an order by the learned 
District Judge of Bhagalpore, reversing an 
order of the Munsif of Bhagalpore passed 
under s. 174 of the Hengari'enancy Act. 
There is also an appeal for admission. 

It appears that in execution of a decree 
for rent the tenant’s holding was sold and 
was purchased by a third party. Within 

thirty days of the sale the deposit of 5 per 
cent, of the purchase money for payment 
as compensation to the auction-purchaser 
was made in Court and the deposit was ac- 
companied by a petition stating that the 
amount recoverable under the decree had 
been paid to the decree-holder and the 
dppree-holder himself joined in this petu 
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tion. The judgment-debtor, therefore, praved 
under s. 174 of the Bengal Tenancy Act that 
the sale should be set aside. The learned 
Munsif was of opinion that there had been 
no compliance with the provisions of the 
section and he declined to set aside the 
sale. On appeal the learned District Judge 
thought there had been substantial compli- 
ance with the terms of s. 174, inasmuch as 
after the admission of the decree-holder 
that he had received the money, nothing 
more was recoverable under the decree, 
and only the compensation payable to the 
auction-purchaser remained to be deposited. 
He, therefore, set aside the sale. 

It is contended on behalf of the auction- 
purchaser that no appeal lay to the District 
Judge. It is to be noticed that in this 
case the decree-holder and the judgment- 
debtor were at one and there was no (pies- 
tion to be decided between them. Tlie 
question for decision was a question be- 
tween the judgment-debtor and the auction- 
purchaser and, therefore, the case did not 
fall within the provisions of s. 47 of the C. 
P. G. It was held in Rnziud-rlin Hossain v. 
Bindeshxcari Prasad Singk (1) that in such 
a case no appeal lies. In Aldiouri Pj'em 


V. tcaltcharan. [91 r. C.1928] 

it is substantially a just order. It is, there- 
fore. necessary to consider whether the 
decision of the learned Alunsif or that of 
the learned Judge was the correct decision. 
This question is concluded by the decision 
of the Calcutta High Court in Kahilaso Koer 
V. liaghn \ath Sak<tn Singh (3), where on 
facts precisely similar to those of the 
present case it was held that s. 174 had not 
been sufficiently complied with. 

The application in revision must, there- 
fore, be allowed and the order of the 
learned District Judjre must be set aside 
and the order of the AInnsif restored and 
the sale confirmed. 

The petitioner is entitled to the costs of 
this application ; hearing-fee, one gold 
mohur. 

The appeal is dismissed. 

Mullick, J. -I agree. 

K. Appeal dismissed. 


(3; IS C. 181; 0 UA.lK^c. [s.s.) .321. 



Nat'ain v. Fahimunnissa{2)Ahe question for 
decision was a question between decree- 
holder and judgment-debtor and on this 
ground it was held that an appeal did lie. 
With reference to the case just cited, it was 
observed that “all the authorities recognize 
and decide that in a case where an auction- 
purchaser is not a party to the suit, then 
no appeal lies against an order under s. 174, 
but if he is a party to the suit and is a 
decree-holder in fact that then s. 47 comes 
into play and an appeal lies, it being a 
matter arising between the parties to the 
suit touching the execution, satisfaction or 
discharge of the decree." The same view 
was taken in Aliscellaneous Appeal Xo. :>\5 
of 1924 where it was held thit on a question 
under s. 174 between the judgment-debtor 
and the auction-purchaser no appeal lay. 

The order of the learned District Judge 
must, therefore, be treated as having been 
made without jurisdiction. It is, therefore, 
subject to revision under s. 115 of the C. 
P. C. The learned Vakil for the opposite 
party, however, contends that even if the 
order was without jurisdiction, this Court 
should not interfere with it in revision if 

(1) 36 Ind. Gas. 769. 

(2) 40 Ind. Gas. 662; 2 P. L. J. 525; (1917) Pat. 344; 

3 P. L. W. 18. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

First Civn, Ai-pkai. Xo. 67 of 1024. 

June 29. 1925. 

Present:— Mr. Findlay, Officiating J. C. 

K .;V X H A 1 R .(V M — D F F E N D A N T — 

Appellant 

X'CVSHS 

KALICHARAX — Plaintiff — 

Respondent. 

Civil Procedure Code {Act T oi WOS), s. 4', 
O. XXI, r. HO — Execution of decree -Application to 
execute decree agaiiist one of several judgment-debtors 
— Salt of property belonging to other judgment-debtor 
also, effect of Suit by other judgment-debtor to recover 
possession of his .diare, maintainability of. 

A decree was obtained against several persons wlio 
were members of a joint Hindu family. Jn execution 
of the decree tlie decree-holder purporting to proceed 
only against one of the judgment-debtors brought a 
house to sale which lie described as being the sole 
property of tlie judgment-debtor against whom execu- 
tion had been taken out. Before the attachment and 
sale of the house, however, a suit had been brought 
by one of the other judgment-debtors for partition of 
the liouse and the sale of the house tfok place during 
the pendency of that suit The plaintiff in that suit 
obtained a decree for his share in the house and sul:- 
ssquently brought a suit to recover possession of his 
share from the auction-purchaser : 

Held, that the suit was not barred by the provi- 
sions either of s. 47 or of r. 90 of O. XXI of the 
G. P. 0., inasmuch as the execution proceeding lu 
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which the house was brought to sale did not purport 
to have been taken against the plaintiff at all. [p. --1, 
col. 1.] 

Appeal against a decree of the Sub- 
ordinate Judge, First Class, Hhandara, 
dated the 30th ^lay 1024. 

Sir B. K. Bose and Mr. Hrachshah, for the 

Appellant. 

Mr. M. B. Niyogi, for the Respondent. 

JUDGMENT.— The plaintiff (respond- 
ent No. 1) Kalicharan sued the defendant 
(appellant; No. 1 Kanhairam and the de- 
fendant-respondent No. 2 Kara in the 
Court of the Subordinate Judge, First 
Class, Bhandara, for possession of l aths of 
a share of a house in Maiiza Gondia and 
for damages in respect of the occupation 
thereof. The plaintiff's case was that the 
house was his ancestral property and that 
lie had filed a suit for ])artition of this and 
other property in which a decree was i)assed 
on 23rd October 1922, dividing the property 
as follows : — 

The plaintiff and his brothers Karu and 
Sukhdeo each one-fifth. 

The plaintiff’s mother one-fifth. 

The plaintiff’s four sisters one-fifth. 
Subsequently. Sukhdeo, plaintiff’s mother 
and his four sisters sold their 3/5ths share 
to him by a registered sale-deed, dated 
22nd February 192. b The plaintiff thus 
became owner of the 4/Jilis of the liouse 
and, relying on this, attempted to lake 
possession on 23rd February 1923, when he 
was resisted by the first defendant. De- 
fendant No. 1 kanhairam is said to be in 
possession since 18th April 1921, having 
purchased it at an auction-sale held in 
execution of the decree in Civil Suit No. 09 
of 1917, passed in favour of one Jagan- 
nath against Kara ami others. The plaint- 
iff's case was that ^1'^ sale took place 
during the pendency of his partition suit 
and that the defendant No. 1 is accord- 
ingly bound thereby and cannot acquire 
any title to the house except as regards 
l/5th share belonging to Karu. 

The suit proceeded ex parte against the 
2nd defendant Karu. The first defendant 
I Kanhairam took up the following iiosition. 
I He denied that the plaintiff’, Karu Sukh- 
* deo and others were members of joint 
family or that the house in suit was a 
joint family property. He pleaded that 
the Suit No. 84 of 1917 was a collusive one 
between the members of the family, and 
denied the alleged sale by plaintiff’s rela- 
tions in his favour of the 3/t)th house. As 


regards the defendant No. I’s purchase of 
the house, this was effected on ISlh April 
1921 at a price of ICs. 4,501). lie fnitlier 
pleaded that the plaintiff’s remedy, if any 
"was to liave proceeded by an api)Iication 
under s. 47 of the C. I*. C. He further 
alleged tliat the house belonged to Karu 
alone. 

On these connected pleas the lower Court 
framed issues and came to the following 
findings : - 

(a) That the house was tlie ancestral 
property of the ]>laintiff and defendant 
No. 2 Karu. 

(5) That it was duly partitioned by the 
decree in Suit No. 81 of 1917. 

(c) That the attachment, sale and pur- 
chase of the house by defendant No. _ 1 
occurred during tlie iiendency of the said 
suit. 

{<!) That Kanhairam by his ])urchase 
obtained the right, title and interest in the 
l/5th share of the house as allotted by the 
partition decree to Karu. 

(e) That the plaintiff failed to prove his 
purchase on 3;5tlis share in the house from 
his mother, sisters and brother. 

(/) That there was no room in the pre- 
vious execution proceedings for tlie appli- 
cation of r. 89 or 92 of (). XXI, C. P. 
C. Under that sale Kanhairam only re- 
ceived Karu's 1.5th share, while the i>laint- 
iff’ssuit relates to the remaining 4/.)lh share. 

ig) That there was no proof of Karu 
lia\dng been in adverse possession of the 
entire house for 12 years before the institu- 
tion of the suit. 

{h ) That for reasons already given action 
under s. 47 of the C. P. C., was not open 
to the plaintiff in the execution proceed- 
ings and that consequently the present suit 
lay. 

On these and connected findings a decree 
in respect of l/5th share of the house 
and for Rs. 80 damages was passed in 
favour of the plaintiff, and the first defend- 
ant Kanhairam has now appealed to this 
Court. 

The line of attack adopted on behalf of 
the appellant may shortly be summarised as 
follows : — 

It is alleged that the plaintiff was a 
judgment-debtor in execution of wliich the 
house in suit was attached and sold. This 
is admittedly so and accordingly the 
appellant's position is that the remedy for 
excluding any i>oi tion of the property sold 
from the scope of the sale was by way of 
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ail application to the Court executing the 
decree. This action, it is argued, could 
have been taken under s. 47 of the C. P. C., 
or under r. 90, O. XXI. 

So far ass. 47 is concerned, the ques- 
tion involved is whether the auction- 
purchaser can be deemed to be a repre- 
sentative of the parties to the litigation. 
In this connection 1 have been referred to 
the decision of Vc})i7i<{ramuthH ViUa'i v. 
Maya Nadan (1.'. It has been plausibly and 
so far correctly argued that the auction- 
purchaser was a rei^resentative of the 
decree-holder. He necessarilv could not 
represent the ])laiiititY Kalicharan as their 
titles were at variance: (V., Sniulerbai 
Y. Shrikishun Ramdhan i'2). This being so, 
it has been argued that the plaintiff’s 
interests were affected, he was bound to 
apply under (). XXI, r. 90. I have been 
referred in this connection to the decision 
of their Lordships of the Privy Council in 
RamahJiadra Naidu v. Kadirisami Naic- 
ker{2). In that case the auction-purchaser 
had in a sale under a mortgage-decree 
been given a sale certificate including 
ceitain property and had been put in 
possession thereof. It was held that a 
subsequent suit by the mortgagor’s repre- 
sentative to hold by reference back to the 
mortgage-deed that the property in ques- 
tion w’as not sold under the decree did 
not lie, and it was pointed out that the 
title of the purchaser could only have been 
questioned by a petition under s. 47 in the 
execution proceedings. 

In Gokulsing Bhikaram v. Kisan sing Guru 
(4), it was pointed out that the test in all 
such cases is whether the ground upon 
which the Court-sale is attacked as con- 
ferring no title upon the purchaser affects 
the parties to the suit and could have as 
between them been raised and determined 
under s. 244, and whether the auction-pur- 
chaser. though not a party to that suit, 
is a party interested in the result. On 
these grounds the appellant’s case is that 
the present suit is barred. It is not denied 
that the suit, had it been filed within the 
limitation laid down in Art. 166 of the First 

(1) 54 Tnd. Cas. 209; 43 M. 107; (1919) M. W. N. 881; 
2C M. L. T. 391; 38 M. L. J. 32. 

(2) 79 Ind. Cas. 636; 20 N. L. R. 170 at p. 172; (1924) 
A. I. R. (N.) 328. 

(3) 63 Ind. Cas. 708; 44 M. 483; (1921) M. W. N. 374; 

14 L. W. 125; 3 U. P. L. R. (P. C.) 83; 30 M. L. T. 34; 
24 Bom. L. R. 692; (1922) A. I. R. (P. C.) 252; 48 1. A. 

15 5 (P. C.). 

(4) 7 lad. Cas. 457; 34 B. 546; 12 Bom. L. R. 539. 


Schedule of the Limitation Act could have 
Ijeen treated as such an application. But 
admittedly the present suit was filed some 
two years after the auction-purchaser had 
got possession and, therefore, it is urged 
that the plaintiff’s remedy has gone: c/., 
Haripada llaldar v. Bai'adap^'osad Roy (5). 

Wliile the statement of law, as made 
on belialf of the appellant, is, in my opin- 
ion, unexceptionable, 1 find it impossible 
to give effect to it in the present case, the 
circumstances of which do not, in my 
opinion, bring the case within the said 
principles. A reference to the connected 
execution ap])lication in Suit No. 69 of 
1917 will show that execution was expressly 
taken out against defendant No. 2 Kara 
alone. Column 10 thereof shows that the 
w'hole house was, no doubt, wrongly but 
expressly represented as belonging to de- 
fendant No. 2 alone. No doubt, the decree- 
holder proceeded under a bona fide mis- 
take that the house was Karu's sole pro- 
perty. l)ut botli the application and the 
list of proj)erty filed with the said appli- 
cation make it clear that Karu alone was 
proceeded against in the said execution 
proceedings. In the list of property sold 
the name of the other judgment-debtor of 
Karu did not even appear at all, and 
even in the present suit the position was 
maintained that the house was Karu’s sole 
property, vide the written statement of 
defendant No. 1, dated 29th November 
1923, para. 6, and has Counsel’s statement 
recorded on 5th December 1923. In these 
circumstances it seems to me that the posi- 
tion of the respondent No. 1 is undoubt- 
edly correct. The execution proceeding in 
question was not an execution against him 
and, in my opinion, therefore, s. 47 had 
strictly no application as such and he was 
not bound to apply thereunder even if he 
had been aware at the time that the whole 
house, and not Karu’s share therein was 
being attached. 

As regards the applicability of r. 90, 
O. XXI, C. P. C., this provision would, in 
my opinion, only have applied if the plaint- 
iff-respondent No. 1 were, as a matterof fact, 
necessarily aggrieved by the execution sale 
in question at the time it proceeded. But 
from the execution application and the con- 
nected papers it is clear that the decree- 
holder could validly and legally take only 

(5) 82 Ind. Cas. 322; 51 C. 1014; (1925) A. f. R. (O) 
351. 
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such interest as Karu held in the house. 
At the time of the execution sale, the 
shares of the members of the family had 
not been ascertained and, in these circum- 
stances, it is not easy to see how Kalicharan 
could have brought a specific objection as 
to the exact interest, if any, of his which 
existed in the house. 

On these grounds I am of opinion that 
neither s. 47 nor r. 90, O. XXI, C. P. C., 
necessarily applies in the peculiar circum- 
stances of the present case. The decree- 
holder in the execution proceedings in ques- 
tion expressly refrained from even making 
the plaintiff-respondent Kalicharan a party 
at all. No notice issued to him in the 
matter, and the mere fact that decree-holder 
made a mistake in representing the house 
as belonging to Karu is not a sufficient 
ground, in my opinion, for holding that 
Kalicharan was necessarily bound to in- 
tervene at the time in the execution pro- 
ceedings under the provision of law quoted. 

I may further point out that even if 
Kalicharan had applied under O. XXI, r. 90 
in the execution proceedings, the relief he 
could have obtained would have been a 
barren and futile one. His share in the 
property had not even then ascertained; at 
best all he could have got wmuld have 
been a mere declaration that he had an 
unascertained interest in the property. 

On these reasons I am of opinion that 
the case has been rightly decided by the 
lower Court. The appeal is accordingly dis- 
missed. Appellant must bear the respond- 
ent’s costs. Costs in the lower Court as 
already ordered. 

z. K. Appeal dii^missed. 


PATNA HIGH COURT. 

Civil Revision No. 390 of 1924. 

April 6, 1925. 

Present : — Justice Sir B. K. Mullick, Kt., 

and Mr. Justice Ross. 
KHIRODHAR SINGH and others— 
Decree-Holders — Petitioners 

versus 

GAJADHAR LAL MAHTO and others 

— Opposite Party. 

Civil Procedure Code {Act 1’ of 1908), s. 1,7, 0. XXXIV , 
r. I,— Mortgage-decree— Order directing mortgaged 
properties to be . sold in certain order — Appeal, 
whether lies — Purchaser of equity of redemption in one 
of several mortgaged propertieSf right of. 


All order made in tiie execution of a morl^aq-r' 
decree settling: the ortler in whicdi the iiiort^iaged 
properties sliould be sold is a linal orih-r l>rtwet-u 
the parties in a matter relating to the exeeuiion, 
salisfactitui and discharge of the decree an<i isopen to 
appeal, [p. 221. col. 2.] 

Ordinarily a mortgagee decree-holder is entitled to 
sell the properties comprised in his mortgage in any 
order he pleases and there is no equity in favour of a 
person who has purchased the equity of redemption 
in one of the properties compri.se<l in the mort- 
gage entitling him to ask the Court to direct that the 
jiroperty purchased by him should be sold only in tlie 
event of the decretal amount not being recovered 
from the sale of tlie other ju ujierlics comprised in the 
mortgage, [p. 22.‘1, coU. 1 & 2.] 

Application in revision against an order 
of the Subordinate Judge, Patna, dated the 
19th June 1924. 

Air. B. C. Si7iha for Air. Reijasat Hussain, 
for the Petitioners. 

Air. P. C. Rai for Air. Raghu Nandaji 
Prasad, for the Opposite Party. 

JUDGMENT. 

Ross, J.— This is an application in 
revision by the decree-holder against an 
order passed by the Subordinate Judge of 
Patna in execution proceedings. 

The petitioner held a mortgage over 
two properties a f/ohz and some kasht land. 
The opposite party is a subsequent pur- 
chaser of the gola. A decree was passed on 
the mortgage and the decree-holder applied 
for sale of both properties. The opposite 
party claimed that the gola should be sold 
only if the other property did not fetch a 
sum sufficient for the satisfaction of the 
decree. The learned Subordinate Judge 
was of opinion that such an order could be 
passed and he, therefore, ordered that all 
the mortgaged properties should be adver- 
tised for sale and that at first all except 
the gola should be put up for sale and, if 
such sale failed to fetch a sufficient sum, 
then the gola should also be sold. 

The decree-holder contends that '’this 
order is without jurisdiction and that he is 
entitled to sell the mortgaged properties, 
in any order he chooses. As it is doubtful 
whether any question of jurisdiction arises, 
this application will be treated as an appeal 
inasmuch as it is a final order between the 
parties in a matter relating to the execution, 
satisfaction and discharge of the decree. 

The learned A’akil for the opposite party 
relies on ss. 56 and 81 of the Transfer of 
Property Act and O. XXXIV, r. 4 of the 0. 
P. G. and upon the decisions in Rajkeskwar 
Frashad Narain Singh v. Muhammad KkaliP 
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xil-Rahman (1), Appaya v. Ranyayya (2.) and 
Bhagu'an Chandra Das v. Dharaiu Narain 
Das (3J and contends that the Court is 
entitled to say in what order the mortgaged 
properties should be sold having regard to 
the equities of the case. 

It is not easy to reconcile all the deci- 
sions on the right of the subsequent pur- 
chaser to claim marshalling. See on the 
one hand Radhmat v. Ramharakh (I), 
CJiunilal Vithaldas v. Fulcliand {o} and 
Magniram v. Mefidi Ilossein Khan (0) and 
on the other hand Bhikhari Das v. Dalip 
Singh (7) and Lala Dilaicar Sahai v. Dcwan 
Bolakiram (S). 

The subject has been discussed in 
Jatadhari Singh v. Baldeo Lai (9), where 
in the leading judgment the cases are re- 
ferred to and it is shown that the author- 
ities in the Calcutta High Court are all 
unanimous in holding tliat the Executing 
Court ought not ordinarily to fetter the 
discretion of the decree-holder to put to 
sale whatever propertv he wishes first to 
sell. Order XXXIV, r‘ 4 of the C. P. C. is 
referred to and it is pointed out that, while 
the Court making the decree has no doubt 
a right to declare what portion of the 
mortgaged property should be sold first, 
that discretion is not to be arbitrarily exer- 
cised and is subject to the general prin- 
ciple that the Court cannot prejudice the 
rights of the mortgagee if he has not himself 
done any act which prejudices the rights uf 
those having equities against the mortgagor. 
It is further observed that in the absence 
of a direction in the decree to the contrary 
it Avould seem that this discretion vests in 
the Execution Court also. Rajkeshicar 
Prasad Narain Singh v. Muhammad Khalil- 
uL-Rahman (1) was a case between a prior 
and a puisne mortgagee and it was held 
that the puisne mortgagee was entitled to 
the benelit of s. 81 although he had pur- 
chased the property in execution of his 
mortgage-decree. But the learned Vakil 

fl) 78 Ind. Cas. 796; 3 Pat. 522; 5 P. L. T. 223; (1924) 
A. 1. R. (Pat.) 459. 

(2) 31 M. 419; 3 M. L. T. 267; 18 M. L. J. 229. 

(3) 84 Ind. Cas. 203; 3 Pat. 902; 2 Pat. L. K. 242; 
(1924) A. I. R. (Pat.) 802: (1925) Pat. 62; 6 P. L. T. 
392 

(4) 7 A. 711; A, W. X. (1815) 198; 4 Ind. Dec. (s. s.) 
774. 

(5) 18 B. 160; 9 Ind. Dec. (x. s.) 615. 

(0) 31 C. 95; 8 C. W. K. 30. 

(7) 17 A. 434; A. W. N. (1895) 83; 8 Ind. Dec. (S. s.) 
601. 

(8) 11 C. 258; 5 Ind. Dec. (n*. s.) 931. 

(9) 51 Ind. Cae. 444; 4 P. h. J. 207. 


relied on a passage in the judgment at 
page n33* where it is said that apart from the 
question of marshalling it appears that the 
Court has undoubtedly the right to direct 
under i). XXXI\', r. 4, that the properties 
mortgaged should be sold in a particular 
order. The judgment goes on to say that 
“ordinarily the right of selling the properly 
in a particular order rests with the decree- 
Iiolder; and. in the absence of any contract 
between the parties, tlie decree- holder may 
proceed to sell the properties in whatever 
order he thinks best so as to facilitate the 
realization of his mortgage debt. But the 
Court can, in the circumstances of a case 
and in view of tlie equities arising in favour 
of tlie various parties, direct the order in 
which the properties should be sold" and, 
in fact in that case the (Jourt did direct 
that the properties of the puisne mort- 
gagee should be sold last. In Appaya v. 
Rangayya (2), tliere were two properties, 
parcel Wo. I and parcel No. 2, tliat were 
mortgaged to the i>laintilT, and the third 
defendant subsequently purchased parcel 
Xo. 1. It was Iield in that case that 
although the third defendant was not 
entitled to have the property marshalled and 

to insist that parcel Xo. 2 should be fiist 
sold before recourse was had to parcel 
X'o. 1, yet under s. 88 of the Transfer of 
Property Act (O. XXXIV, r. 4, C. P. C.) 
the Court might order that a portion suffi- 
cient to discharge the plaintiff's debt be 
sold; and, if parcel No. 2 was sufficient and 
the plaintiff could not possibly be pre- 
judiced by such sale, it might be open to 
the Court to direct in the decree itself its 
sale before the other property. 

In Bhagwan Chandra Das v. Dharam 
Naraia Das (3), the question was whether 
the decree-holders were entitled to have all 
the properties which were mortgaged to 
themselves sold in execution of their decree. 
In that case the Subordinate Judge had 
excluded from the sale properties which 
had been purchased subsequently to the 
mortgage. The Court in allowing the 
appeal decided that all the property must 
be advertised for sale and when they were 
actually brought into execution and became 
subject to sale it would then be for the Court 
to decide ok just and equitable principles 
which property ought to be sold first. 

The rule and its limitations are stated 
in Averall r. Wade (10), where Lord oU 

(10) (1835) LI: & G. T. Sugd. 262. 

♦Pag© of 3 Pat,— 
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Leonards while stating that where one 
creditor has a demand against two estates 
and another against one only, the latter is 
entitled to throw the former on the fund 
that is not common to both, added; “ This 
is a narrow doctrine and cannot generally 
be enforced against an encumbrancer who 
is a mortgagee. Whatever may be the 
equity of the creditor with only one secu- 
rity, the mortgagee of both estates has a 
right to compel the debtor to 7‘edeem or 
he may foreclose." It is further, how- 
ever, pointed out that whereas in a suit 
for foreclosure the first mortgagee has a 
right to foreclose and all that the second 
mortgagee can do is to redeem him, in the 
’ case where the mortgagee is not entitled 
to anything more than his money, that is, 
“where the deci ee is for sale, the equity of 
the creditor with only one security may be 
easily worked out. 

Section 55 (1) [g) of the Transfer of Pro- 
perty Act provides that the seller is bound, 
except wliere the properly is sold subject to 
encumbrances, to discharge all encum- 
brances on the property then existing; and, 
following this principle, s. 50 enacts 
that “ where two properties are subject to a 
common charge, and one of the properties 
is, sold, the buyer is, as against the seller, 
in the absence of a contract to the contrary, 
entitled to have the charge satisfied out 
of the other property, so far as such pro- 
perty will extend." The matter is put thus 
by Sir Rashbehary Ghose in his Law of Mort- 
gage, Fifth Edition at page 388: “Theques- 
lion, therefore, is not whether the purchaser 
takes subject to the mortgage as Vietween 
himself and the mortgagee, but whether 
he is bound to discharge the mortgage debt 
as between himself and the mortgagor. If 
he is not, he may undoubtedly insist upon 
marshalling. On the other Hand, if the 
purchaser cannot claim exoneration, the 
whole burden of the mortgage debt should 
not, as between him and the mortgagor be 
thrown on the latter." 

The question, therefore, turns on the 
form of the contract between the vendor 
and the purchaser, namely, whether the 
property was sold subject to the encum- 
brance or not. It is stated in the petitioners’ 
affidavit that in their written statement the 
opposite party pra3^ed that their purchas- 
ed property should be ordered to be sold 
after the other properties, but the learned 
Subordinate Judge who decreed the suit 
ordered that no facility should be allowed 


00^ 
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to the opposite party; and the decree is 
silent on the subject. The presumption, 
therefore, is that wliat the ojqiosite party 
paid for was the equity of re(ic-mj)ti()ii only 
and there is noecpiity in his favour There 
is, therefore, no ground for interfering 
with the rights of the mortgagee to sell 
the property in any order he pleases. 1 
wonld allow tins appeal with costs and 
set aside the ordei- of the learned iSuliordi- 
nate Judge and disallow the objection of 
the jndgment-deblor. 

Mullick, J.— I agree. 

K. Appeal allowed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Sk('oni» Civii> Apckal Xn. 8 oi- 19iM. 

August 13, Ihibj. 

F/x'veat; — Mr. Wazir Hasan, A J. C. 
XAX'l) L.VIj -I)i-:i-'i-:xi)AyT 

•Via Ki.i.AN*':’ 


versus 

l)h]Bl DIX' .VN'[) OTimU.S— Jh.AINTIFFS — 

RFSPoNnR.VTS. 

Malicious pi osdculion - l)nm(Ujes, suit for - Reason* 
aide and probable cause — Uurden of proof. 

In a suit to reCi)ver cinnia^e.s for lualicions pro- 
secution the plaiulilY must prove tlie ahsence of 
reasonable and probable cause, [p. col. 1.] 

Radfic Lai v. Munnoo, 18 Ind. Cas. 280; 11 A. L. A. 
125 and Iliva Lai v. Handhu R/iajat, A. W. X. (1889) 
189, referred to. 

Appeal against an order of the Subordi- 
nate Judge, Hnao, dated the l3th Xdvembei* 
1923, reversing that of the Munsif, South 
Unao, dated the 2Gth February 1923. 

ORDER. -[January )— Thisisthe 

defendant’s appeal in a suit brought by the 
plaintilTs-respoiidents for damages for mali- 
cious prosecution. The suit was dismissed 
by the Court of first instance but decreed for 
a sum of Rs. 5G5 8 0 by the Subordinate 
Judge of Unao on appeal by the plaintiffs. 
In deciding the appeal the learned Subordi- 
nate Judge lield that “ in this case there 
can be no question of reasonable and pro- 
bable cause. The charges brought by the 
defendant were either true or false to his 
knowledge and this is the point for decision 
[see Hadfie Lai v. Munnoo (1) and Hira Lai 
V. Bandku Bhagat (2).’’J He furtherobserves: 
“ I do not go so far as to say that the mere 
existence of the Criminal Court judgments 


(iJ 18 Ind. Cas. 280; U A. L. J. 125. 
(2) A. W. N. (IflSO) 189. 
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in favour of the plaiiltilfs is sutlicient to 
shift the biu’deii to the defendant—though 
the ruling in Radhe Ldl v. Munnoo (Ij would 
seem to support such a proposition— but I 
am strongly of opinion tliat in circum- 
stances like those which exist in the present 
case, the standard of proof required of the 
plaintilT is not so strict as in cases in which 
the question of want of reasonable and 
probable cause arises." If these rulings 
lay down the proposition for which the 
learned Subordinate Judge has cited them 
I respectfully disagree with them. But I 
am of opinion that they do not lay down 
any such proposition. The general rule 
of law in cases of this nature to the 
effect that the plaintiff must prove the 
absence of reasonable and probable cause 
holds good. I have had occasion to state 
the law on the subject in the case of 
Kazim Husain v. Basil Husain (,3) and ! still 
adhere to the opinion expressed therein. 

The learned Counsel for the respondents 
asked me to construe the decision of the 
learned Subordinate Judge in the sense 
that the defendant's complaint in the 
Criminal Court having been found to be 
false to his knowledge the issue as to the 
absence of reasonable and probable^ cause 
was answered in favour of the plaintiffs. 1 
am unable to take this view. It is more than 
probable that the erroneous viewof law taken 
by the learned Subordinate Judge has caus- 
ed injustice to the defendant. I have, there- 
fore, come to the conclusion that the Issue 
No 1 must be re-tried by the lower Appel- 
late Court. I accordingly direct that a 
finding on that issue shall be recorded by 
that Court after hearing Counsel on both 
sides but without admitting any additional 
evidence. The finding should be returned 
to this Court within thirty days from this 
date. Ten days from the date of the finding 
of the Court below will be allowed to the 

parties for filing ol:)jections. 

[The case being returned by the lower 
Court with its findings, the final judgment 
was delivered on the 13th August 192o.] 

Mr Ali Zahttr, for the Appellant. 

Mr. Haider Husain, for the Respondents. 

JUDGMENT. — This is the defendant’s 
a|5peal. The plaintiffs-respondent? brought 
a suit against the defendant for the re- 
covery of Rs. 1,084-8-0 on account of 
damages for malicious prosecution. The 
suit was dismissed by the Trial Court, the 

(3) 61 Ind. Gas. 970; 8 0. L. J. 147. 
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Miinsif (South; Cnao. The plaintiffs appeal- 
ed to the Court of the Subordinate Judge 
of l.bino. Tlie appeal was allowed and the 
])laintifFs’ suit was decreed for a sum of 
Rs. ()()o-5-0. This is the second appeal by 
the defendant as nlfeady mentioned. 

In the nature of the case the first and 
foremost issue was : — 

“Were the complaints lodged by the 
defendant against the plaintiffs before the 
Sub-Divisional Magistrate and the Tahsil- 
dar, and the revision filed before the 
Dejiuty Commissioner maliciously and with- 
out any reasonable and probable cause?” 
The finding of tlie Court of Appeal on that 
issue was challenged at the first hearing of 
the appeal before me on the ground that 
in deciding that issue the learned Subordi- 
nate Judge misunderstood the law appli- 
cable to it. I upheld this contention and 
the result was that the issue was remitted 
for re-trial and decision by my order, 
dated the 14th January 1025. The 
learned Subordinate Judge, who had 
decided the appeal has since left the (^ourt. 
Plis successor has now decided the issue 
against the plaintiffs and in favour of the 
defendant. 

The judgment of the learned Subordinate 
Judge now under consideration is remarls.- 
ably clear and I am of opinion, that in 
deciding that issue he has taken a correct 
view of the law. So far as the judgments 
of the Criminal Courts are concerned he 
has rightly held that they prove no more 
than this that the plaintiffs were prosecuted 
by the defendant and that the prosecution 
ended in favour of the plaintiffs. They do 
not prove absence of reasonable and prob- 
able cause nor do they prove malice. For 
proof of those facts the learned Subordinate 
Judge turns to the oral evidence produced 
in the case. The plaintiffs' witnesses are 
discredited and this was in agreement with 
the opinion of the Trial Court. On the 

other hand the learned Subordinate Judge 

holds that the aflSrmativ'e evidence pro- 
duced by the defendant supports the plea 
that the defence put forward by him in the 
Criminal Court was true. On those^ find- 
ings nothing remains in the plaintiffs’ case. 

The result is that the appeal is allowed, 
the decree of the lower Appellate Court 
set aside and the decree of the Court 
of first instance restored with costs through' 
out. 

G. H. Appeal allowed^ 
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PATNA HIGH COURT. 

Ceimin'al Api’Eae. Xo. 5 of 1923. 

February 25, 1925. 

PreseJit : — JusLice Sir John Buckiiill, Kr., 
and Mr. Justice Kulwant 8ahay. 

RUPAX SIXCIII AND o'luEES — Accrsioi) 

— Appellants 

VC vs ll s 

I‘]MPER(')K — Respondent. 

Criminal l^ructdiire C'>dt: V or IS!KS\,ss. J'.fd, J'.C, 

3t)7 — Charge to ./ ury — lien -in of charge, record nf -Diitg 
of J ud'jc ■Forimilation of gueslion^ forJunj, whether 
proper. 

lu a Sessions trial the Judge should cdi.arge the 
Jury as soon a.s possible after llie (’a.se for the defence 
and the prosecutor s ie2)Iy, if any, are concluded. It 
is undesirable that the Jury sho\ild sei>anite luior to 
the charge, [p. col. 

Where heads of the Jiulge’s cliarge to the Jury are 
written out before the charge is delivered llu-y .should 
be placed on the record bj* the Judge as s«)ou as he 
may hnd it i)ussible to do so and whilst what he said 
is fresh in his recollection. [ 

The record of the heads of charge to the Jury need 
not bo meticulous or lengthy but it must give aceurate- 
ly the substance of what, the Judge said to llie .Uuy so 
that the High Court may, if tlic oecasion arises, be able 
to ascertain from the record wlicther the law and the 
facts relative to the ease were fairly and j'roijerly 
put to the Jurors, A charge which states that certain 
sections of the Penal (’«Kle were read <jver and ex- 
plained to the Jury is quite unsatisfaelt)ry an<l cannot 
be approved t)f. [ibid.\ 

The ohjectofthe heads of charge is to inf‘>rni the 
High Court, should occasion arise, of wliat (lircetif>n 
the Ju<lge gave in law to the Jury and tin* nature of his 
summing up of the evideneo not only for the prosecu- 
tion, but also for the defence. The Ijcads of charge are 
not intended to be an exhaustive detail of every ])ar- 
tioular which the Judg«.' may liavc addi'c.sst d to the 
Jury. The Judge is not hound t(j addrc.s.s himself in 
every particular and in cv(?ry detail to every siiggcj-tion 
put forward by IIkj fUdence*. It i.s tlie duty of the 
Judge fairly an<l candidly to point out tli'- main and 
salient features of the case from the {mint "f view of 
the prosecution and of tin? defence, respectively. In 
doing so he is entitled to take into considi ration the 
• speeches made upon both siiles by t lie ('lown and l»y 
the prisoner’s Counsel in considering his pre.sentatioii 
of the evidence to llie Jury. 'I'he heads of chaige 
should record in an intelligible form and with sulli- 
cient fulness the jjoints of law and the directirms 
given by the Judge to the Jury, and the record sliould 
represent with accuracy the substance of the charge by 
the Judge, [p. 230, col. 1.] 

Where a record of the heads of the charge* to the 
Jury shows insulUcient material to enable the High 
Court to judge what the Sessions Judge told the 
Jury and there are serious omissions in directing 
the Jury on the facts and tlie law which injiy have 
occasioned a verdict different to that which would 
liave been otherwise given, the verdict cannot be up- 
held in appeal, [p. 233, col. 1.] 

An appellant who seeks to set aside the result of a 
trial by Jviry has a task of considerable magnitude and 
must, to be successful, present a case of real substance, 
[p. 229, col. 2; p. 230, col. I.] 

In a complicated case the formulation of specilic 
(j^uestioDs for the Jury’a reply at the conclusion oi 
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th-' delivery of tlu* Judge's eli.irgi' is h' liiLil totlc 
Jury ami is useful in <if<-iiiiug the l<"vl crii'et of tlie 
.liiry's lindings; but llio foniiuiateiu ■■i >ui-li <(iiis- 
t ions requires gn*at < ai'e and the qu’ 't sln oM be, 

f.)nliiic<l witliin tlu* narrowosl |)o.-sibli ri.mp.'i •' in a 
large numli'-rof eases .<urli ju’oei'duro is lua i>MpiiNit(*. 
as a sim]de lindiin.^ of s.vuilty or iiiJ guilty .■^^‘^ves all 
necessary purposes, [p. 2.32. eol. 2.J 

r»-r k'ulicant Sahag, •/. In a e>'nq)lioai<-d case the 
Judge in his ehaige to llie Juryuuglit not only to 
ex {'la in t iu* law hut .sliouM also di a \v t Ik* alien t ii ai <'f 
tlie Jury to the evidence in the e.ise ami explain 
liow tliey shouhl a^qily the lawns exi'laineii by him 
to the partieiilar facts of t he ease, lie should exiJaiii 
to llieni what ai\* the {loiiits wliieh tliey oiiglit to lake 
into (!onsidiTation in arriving at tlieii \'ei'tlic-t. [p. 233, 
col. 1.] 

(.'’riminal appeal fiom 
Sessions Judge, Patna, 

December 192-1. 

Mr. Manuk (with him 


an order of the 
dated the 24tli 

Messrs. HivkiIo. 


diaran SinJia and Ik P. Sinhu), for the 


Appellants. 

^Ir. II. L. Sandkcolfiar, fAsBistaiit (Jovern- 
ment Advocate), for the (’rown. 

JUDGMENT. 

Bucknill, J.- -I’liis was an appeal 
made by nine men who were charged 
before tlie Sessions Judge of Patna sitting 
witli a Jury in December 192-1 with various 
olfences. One of the appellants (appellant 
No. 9), named Pangali Dusadh, was charged 
under s. 304, l^enal Code, with having com- 
mitted tlie oiYence of culpable homicide 
not amounting to murder by causing the 
death of one Khetlau CJuala: tiie Jury 
unanimously found liim not guilty and he 
was acquitted on this charge. 

AH tlie aiqjellants were charged with an 
olfence under the joint provisions of s. 304 
and 111), that is to say, iu this case, for 
being members of aii unlawful assembly in 
liroseculion of tlie commoii oljjcct of whicli 
the appellant Benpli Dusadh, who was one 
of the mcmber.s of the unlawful a.ssembly, 
committed the offence of culi'alde liomicide 
not amounting to murder by causing the 
death of Khedan Goala, the common object 
being stated to be the wrongful disposses- 
sion of the deceased Khedan from a held 
of i and 2 kliatas in area on which 

he had been settled by the vialik after 
such land had been abandoned by persoms 
named AUloo. ilari and Karu and for 
which held they (the appellants) mistook 
the held of Bliaiu Goala. It is obvious 
that the Jury was in a very confused state 
of mind as to this charge : they hrst of all, 
by a majority of 3 to 2, found all the 
accused guilty under s. 119 alone; but what 
they meant it is impossible to say; for a 
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coaviction under s. 149 alone cannot be 


properly recorded as the concurrent finding 
of the commission of an offence by any 
member ot the unlawful assembly in pro- 
secution of the common unlawful object of 
the assembl}'- is necessary. 

It has been suggested by the learned 
Assistant Government Advocate that the 
Jury meant that they thought that all the 
appellants were guilty under ss. 301 
149 although they did not think that the 
evidence proved which of the appellants 
caused Khedan Goala's death. But this 
conjecture will not serve; for, on the learn- 
ed Sessions Judge pointing out to the 
Jury that their verdict was an impossible 
one. the Jury by a majority of 4 to 1 
promptly returned a verdict of not guilty 
against all the appellants under ss. 304 
and 149 and the Judge then acquitted all 
the accused on this charge. So all that 
can be concluded is that the Jury’s minds 
were not clear about the law at the end of 
Judge’s charge and, assuming that he had 
explained the law properly to the Jury, it 
seems certain that the Jury could not have 
understood his exposition. 

All the appellants were also charged 
under s. 147 with being members of an 
unlawful assembly and using force with 
the common wrongful object of taking 
forcible possession of the field of the deceas- 
ed Khedan for which they ("the appellants) 
mistook the field of Bhaju Goala. 

The Jury, by a majority of 3 to 2, found 
all the appellants guilty of the charge 
under s. 147; the Judge accepted this ver- 
dict : and on 24th December 1924, he sen- 
tenced one of the appellants No. 2 named 
Gobind Singh to two years’ rigorous im- 
prisonment (presumably because he was 
principally interested in the land in ques- 
tion or was alleged to have taken a very 
prominent part in the matter) and all the rest 
of the eight appellants to one year’s rigorous 
imprisonment each. It is from these find- 
ings, convictions and sentences that the 
appellants now appeal. 

One is naturally yery loath to inter- 
fere with a Jury's verdict; but the 
grounds put forward in this appeal, 
which are, so the learned Counsel who 
appears for the appellants has urged, such 
as show omissions to direct and mis-direc- 
tions by the learned Judge and which 
should be regarded under the provisions of 
s. 537 (d) of the Or. P. C., as having occa- 
sioned a failure of justice, are numerous 


t91 1 C. WiS] 

and by no means trivial; and it is necessary, 
therefore, to give some account of the cir- 
cumstances which are said to have given 
rise t(. Khedan’s death. Some of the facts 
which it is necessary to recite are not in 
dispute. 

There is a tola of a village called Kal- 
yanpura known as Bhatbigha; it is not far 
from Behar. One Jagdeo Bhat was for- 
merly owner of Touzi No. 10851 in this 
Bhatbigha tola. It is said that after the 
survey which took place in 1909 some of 
the raiyats who had previously been on this 
land abandoned their plots and that Jag- 
deo settled these derelict lands with fresh 
people one of whom was the deceased 
Khedan. 

About ten years ago Jagdeo sold the 
whole touzi to one Kailaspati Bhat : this 
purchaser kept on the old and took 

over one Mithu Singh, who had been 
Jagdeo’s servant, as his (Kailaspati’s) ba- 
rahil : amongst theraiyats was the deceased 
Khedan. 

It is said that amongst the raiyats who 
abandoned their land after the survey were 
three brothers named Akiu, Hari and Karu; 
they and another man called Lekha (who 
is also stated to have left his plot) are said 
to have held together about 5 highas of 
land : Lekha is said to have cultivated his 
share separately and the three brothers to 
have managed 2 bighas 17 kathas; this latter 
piece has conveniently been referred to as 
“Aklu’s land.” According to the evidence, 
some 1 bigha^ 2 kathas of Aklu’s land was 
settled with Khedan and one plot (No. 199) 
out of this area lay, it is said, to the south- 
east of a larger (but considerably sub- 
divided) plot, known as plot No. 193, which 
was the abandoned land of another raiyat 
called Ganga Singh in the south-east 
corner of this plot No. 193 another small 
bit of land had been also settled with the 
deceased. 

A large portion of Aklu's land (about 1 
higha 1 katha) formed a plot No. 192 which 
lies west of plot No. 193 ; it is not suggested 
that any part of plot No. 192 was eversettled 
with Khedan: nor that any portion of plot 
No. 193 ever belonged to Aklu nor has it 
ever been suggested by the prosecution that 
what is said to have taken place took placd 
on land which ever belonged to Aklu. It was 
at first, t. e., in the First Information laid by 
the deceased’s son, stated that the appel- 
lants had tried to eject and had attacked 
thQ deceased from and on his plot in plot 
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No. 193: but that story was changed and 
the prosecution account now is that the 
deceased was assaulted on the eastern 
ridge of the middle north-western portion 
of plot No. 193 which is said to have be- 
longed to one Bhaju and for whom the 
deceased’s son cultivated it : Bhaju is quite 
a youth. 

Now there seems no doubt that Akin, 
some years age, sold his land or his rights 
(whatever they were) in his land to 
two persons named Somar Mahto and 
Chatardhari ; the latter disposed of his 
share to Somar Mahto ; Somar and his son 
in turn sold to the son of No. 2 appellant 
Gobind Singh ; this last transaction was 
in J uly of last 5 ^ear ; it was probably a farzi 
transaction. 

Now the appellant No. 2 is a barahil of 
one Manna Lai who owns certain properties 
in a place called Samasti : appellant No. 1 
is the manager of this Manna Lai ; and he 
(Rupan Singh) lives at a place called 
Maraura. Appellant No. 3 is the titular 
vendee from Somar and his son is the son of 
appellant No. 1. Appellant No. 1 is a brother 
of appellant No. 9 who is the field watch- 
man of Samasti : the other four appellants 
are also men of Samasti : Samasti is only 
about a mile from Kalyanpur. 

Now there is no doubt that an occurrence 
took place on August 5th 1921, somewhere 
on or in the neighbourhood of plots Nos. 192 
and 193 in the course of which Khedan was 
speared in the abdomen and died not long 
afterwards : another man, called Pairoo, 
who was one of those in company with 
Khedan, had his left thumb hurt : the 
deceased’s son, Ktwari Dusadh, also of 
course of his father’s party, sustained a 
simple fracture of the left ulna ; whilst a 
fourth man named Pliraman (not one of 
the appellants’ faction) received a lathi blow 
on the right hand. 

On the other side, the appellant (Jobind 
had no less than eight injuries including 
five lacerated wounds on the head none of 
which, however, were really serious. It seems 
very likely that all the accused were present 
at the time when the affair, whatever it was, 
took place : and this appears to be the fact 
notvvithstanding that all the accused except 
Gobind and his son (who give their version 
of the occurrence as an attack upon them- 
selves) deny having been there : but the 
evidence of their identification at the scene 
is undoubtedly very voluminous. 


BMPEftok. 22? 

Without in any way wishing to criticize 
any opinion, whatever it was, which was 
. t ti e Jury upon the evidence as to 
what actually took place, it is necessary 
here, to state, with the view of considering 
subsequently the attack made upon the 
learned Sessions Judge'seharge to the Jury, 
that there were several versions of the affair 
from which a choice could be made. 

There was first of all a story of informa- 
tion received by ihe choivfcidar of Bhatibigha 
named Pltwari Dusadh (P. W. No. 9) (not of 
course, the same person as the informant 
Etwari Goala) and of what he saw before 
the occurrence whilst he was going to 
parade at his thana at Bihar very early in 
the morning of the day of the affair: he 
reported at the Police station and his report 
was entered at tlie station diary : he seems 
to have been fully -though not entirely 
accurately— cognizant of the position of 
affairs and of the parties. He then stated 
that the appellant No. 1 (Rupan Singh) had 
bought recently 3 highas of land at Bhatibi- 
gha which belonged to a j/oa/u of Bhatbiglia; 
the land had, however, been cultivated by 
one Mithoo Singh “from before ” ; that on 
that day. “men on behalf of Rupan “ were 
going with ploughs to take possession of the 
land and that arrangements were being 
made on behalf of Mithoo for resistance : he 
added that he himself was sure that as soon 
as the plough would be at work on Kupan's 
behalf, Mithoo would resist and that there 
was every likelihood of a serious breach of 
the peace. As this report was lodged before 
anything had happened it seems very 
strongly to be probable that it represents the 
true position of matters. The next account 
of what took place is the rirst Information 
given by the deceased’s son Etwari Goala : 
not to be confounded with the Chowkidar 
Etwari Dusadh. 

i I n was that 1 bigha 2 kathas 

of a field “comprised in three bandhis" was 
settled by the malik Jagdeo with the in- 
formant’s father in 1909 and that since that 
time the informant’s father had been in 
possession of this field or piece of land. 
This field, had, once formed part of property 
belonging to Aklu, Hari and Karu Gope : 
hut that they had left the village not long 
after the survey although their names con^ 
tinued to be retained in the khatian. The 
malik^a new one — to whom Jagdeo had 
sold about nine years ago, had settled these 
left lands with new tenants : but Aklu 
Hari and Karu had, about the year 1921* 
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sold the property (which thev had abandon- 
ed i to one Durga (lope who in llli>:-J sold it 

to Dharam Singh (tope of a jdace called 
Alahalpur : liut neitiierof thc.se iwo siicces- 
si\ e puichasers nad evey hart actual iiosses- 
sioii oi' the land. 'I'his Dharam Singh 
yope in his turn Jiad sold the land to the 
2ad appellant Gohind 'or his son the 3rd 
appellant! a week or so before the occur- 
rence. About one pahar after sunrise a 
niobof 40 or 50 j^ersons including appel- 
lants Xos. ], 2, 4, 5, 0, 7, 8 and '.) came to 
take possession of this held of 1 hifjha 2 
kathas: when the mol) reached the held the 
deceased was Avorking there but they began 
to uproot his transplanted paddy crop : the 
deceased remonstrated with the' appellants 
telling them not to do so : the 2nd appellant 
then said, “Beat the beiichod," and the 9lh 
appellant then stabbed the deceased Avith 
a spear, the deceased fell doAvn and the 
assailants ran aAvay. 

The informant and Hiraman (his friend) 
retaliated on the attackers hitting Gobind 
(appellant Xo. 2 and Bangli (Xo. h) with 
lathis : the assailants had lathis sAA'ords, 
garasas and spears. The informant did not 
knoAv the 3rd appellant- -Gobind’s son— by 

name or, apparently, by sight. 

XoAv this was an intellifrible story ; name- 
ly, that Gobind (appellant Xo. 2) had re- 
cently bought a field originally belonging 
to Aklu and his brothers on Avhich the 
deceased had been settled by the landlord 
after Aklu and his brothers had abandoned 
it ; that thereupon Gobind and his friends 
came to take possession of it and began to 
uproot the rice : that the deceased re- 
monstrated and Avas then stabbed and 
belaboured as a result of Avhich he soon 
died. 

But tnis Avas not the story Avhich Avas put 
forward by the prosecution at the hearing 
of the case nor Avas it the account of the 
matter Avhicli the informant (EtAvari Goala) 
gave in his eA'idence in Court : this forms 
a different and a third account. He now 
said that a mob of men including all the 
appellants, came and began to uproot paddy 
seedlings in a field belonging to a person 
called Bhaju; that the deceased interfered 
with them and got assaulted. The detailed 
story Avhich the informant noAv gaA-^e por- 
trays that all the mob had lathis except 
appellant X'o. 9 who had a spear. He 
deposed that the deceased and appellant 
Xo. 2 had a conversation together before 

the deceased was touched ; when Gobiud’a 
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men began to uproot the paddy seedlings 
in Bhaju s field tlie deceased remonstrated : 
Gobind then said he had bought this 
field ; the deceased asked Gobind Avhose 
field it Avasand Gol)ind replied it Avas Akin’s, 
deceased told Gobind that this field of 
Bhaju s was not and never liad been Akin’s 
and told Gobind that he Avas looting ; 
Gobind then gave orders that the deceased 
should ]je beaten. Xow it Is important to 
notice here seveial points: one is that no 
one lias suggested that Bhaju’s field be- 
longed to the deceased or that it aa'hs ever 
part of Aklu s or his brother’s land or that 
Gobind had bought it or that the deceased 
had any call to interfere in what Gobind 
and his party aa’os doing except that the 
deceased (or his son) is said to have culti- 
A'ated Bhaju's land for him as he (Bhaju) 
Avas a youth. At any rate it is a difT'^rent 
story to tliat in tlie First Information and 
the difficulty is attempted to be avoided 
by framing the charge in the ingenious 
phrasing that the accused mistook Bhaju’s 
land for Khedan's. 

But it seems not veiy clear that the affair 
really took place on Bhaju's land at all; 
blood-stained eartli Avas found right away 
from Bhaju's land and a long Avay from Khe- 
dan’s plot at Avhich place Etwari Goala first 
putthe occurrence. Then there isa fourth ac- 
count Avliich is that given by Gobind and his 
son : the former who, it Avill be remembered 
had received numerousinjuries, lodged a first 
information at the thana on August 7th 

ii. c., two davs after the afi’air had taken 
* * 

place) : lie explains the delay by saying that 
he Avas too much hurt to Avalk and could 
not get bearers to caiTj’ him and r.lso that 
he Avas rather fearful as he had been accused 
already by the other side. lloAA'ever, his 
story is that he had bought land (2 biahas 
17 kathas) Avhich originally belonged to 
Aklu and his brothers in the name of his son 
(appellant Xo. 3) some ten days previously : 
he had taken possession of it and had been 
ploughing it : on the day of the occurrence 
he Avas ploughing the remaining portion 
when Khedan, Etwari Goala, Hiraman, 
Mithu (names Avith Avhich Ave are already 
familiar) and a number of other men — some 
ten or more (some of AA-hom he named)-j- 
came up and Mithu (the neAv landlords 
harahil) told him that the mahk had given 
instructions that the ploughing should be 
stopped. Gobind, hoAvever, paid no heed 
and persisted in going on : then he was 

attacked by Mithu and hie party ; Gobma a 
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Son (appellant No. 3; was there too ; and 
when Ciobind was knocked down his son 
gave an alarm and called to his aid eight 
or ten men : what happened then we are not 
told. 

The plot which Gobind says he purchased 
was 2 bighas, 17 kathas, in extent : it is not 
suggested he was ploughingon Khedan's land 
but it was suggested that he was plough- 
ing plot No. 1^2 which used to belong to 
Aklu and his brothers. 


So we have four stories, viz ., — 

(1) The c.howkidar's which envisages a 
fight between Mithu and party (rev>resent- 
ing the new landlord and, perhaps, his new 
settlers) and Gobind and ])arty ; 

(2) Etwari Goala’s first information ac- 
count which puts theart'air in Khedan's plot 
No. 193 : subsequently cliauged to. 

(3) The trial account : in whicli the affair 
is placed in or near llhaju's land : 

(4) Gobiiid's account which falls in with 
No. 1 story rather better than with either of 
Etwari's. 


I have thought it necessary to mention 
these stories seriatim because, without know- 
ing of them all, it is impossible to understand 
clearly all the criticisms levelled against 
the learned Sessions Judge’s summing up : 
the Jury had ample choice : presumably they 
thought that the trial account may have 
been right although it is not clear what they 
thought ■was the olqect of the unlawful as- 
sembly. 

Now, with the above stories in mind, 
there has now to be considered the learned 


Judge’s charge. 

It is suggested that it is not at all clear 
what is meant by s. 367 (5) of the Cr. P. C., 
where, in the proviso, it uses the w'ords 
“heads of charge to the Jury”: and that it 
is uncertain what is and what is not enough 
to constitute a fultilment of this duty impos- 
ed upon the Court of Session, /. c., to record 
the heads of charge. It is asked whether it 
should be a verbatim reproduction of the 
Judge’s observations ; whether it must or 
may be written out beforehand ; or written 
by the Judge from his remembrance of 
what he actually did say to the Jury. The 
answers to all these questions are really 
simple. The suggestion that it should be a 
verbatim reproduction of the Judge’s words 
is negatived by the phrasing of the proviso 
itself in which it is expressly stated that 
judgment need not be written but merely 
“heads of the charge” ; it is in this country 
not feasible to have a verbatim report of 


every Sessions Judge’s charge to a Jury if 

he delivered it cxtempornrily as there is no 

staff of stenographers, as a rule, available 
for such a purpose. 

Nor is there anylliing in the section which 
contemplates that the charge must be writ- 
ten out beforehand; and although it is com- 
mon ground that many Sessions Judges do 
prepare their charges by writing them out 
prior to their delivery, such a practice 
would surprise most exprieuced Judges of 
Assize and would and must be a matter at 
limes of con.siderable delav and inconveni- 

V 

ence ; and not in the spirit of s. 297 of the 
Cr. C. wliich contemi>lates tliat the 
Judge shall charge the Jury as soon as pos- 
sible after the case for the defence and the 
prosecutor's I'eply (if any) are concluded, or 
ofs. 29(), Cr. P. (\, whicii touches ou the 
undesirability of the separation of Juj’v ])rior 
to the charge. 

But it is (piite certain that, assuming the 
heads of charge are written out before de- 
livery or taken down verbatim, they should 
be placed on record by the Judge as soon 
as he may find it possible to do so and 
whilst what he said is fresli in his recollec- 
tion. 

Then as to sufTioiency : it is certain that 
the record need notbemeticulousor lengthy 
but it must give accurately the substance 
of what the Judge said to the Jury so that 
the High Court may, if occasion arises, be 
able to ascertain from this record whether 
the law and the facts relative to the case 
were fairly and properly put to the Jurors. 
This is obviously a point which can only be 
decided by looking at the charge itself 
in the light of the circumstances of each 
case. 

A Judge’s record of his heads of charge 
is not a matter to be treated cavalierly or 
lightly thrown a.side on the ground of in- 
sufliciency or mis-direction ; s. 357, Cr. P. 
C., expressly provides that, in order to 
justify the alteration or reversal of any find- 
ing, sentence or orderon account of the faulty 
nature of a charge to a Jury, the Court 
must be satisfied that some failure of justice 
has thereby been occasioned : whilst sub-s. 
(2) of s. 423 again states that a verdict of a 
Jury shall not be altered or reversed on 
appeal unless the Ai)pellale Court regards 
siich verdict as erroneous owing to mis direc- 
tion by the Trying Judge or to a mi.s-nnder- 
standingby the Jnrorsof tiie lawns expound- 
ed to them by him. 

It is obvious, therefore, that an appellant 
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^vho seeks to set aside the result of a trial 
by Jury has a taskof considerable magnitude 
and must, to be successful, present a case of 
real substance. 

Now in the appeal under consideration 
the first objection made against the Judge's 
record of his charge is that he contents him- 
self when recording how he had laid down 
the law to the Jury by writing. 

“Sections 141 to 140 and 299 to 304 read 
over and explained.” 

It is difficult to view so short a summary as 
this as satisfactory ; and so cursory a state- 
ment has been directly disapproved of in 
the case of Kasirmiddin Nasya v. Emperor 
(1). The nature of what is requisite to be 
expressed in the record of a Judge's charge 
is well expressed by our own Court in 
Eknath Sahay v. Emperor (2), where it is 
said by Atkinson, J., that “the object of the 
heads of charge is to inform the High 
Court, should occasion arise, of what direc- 
tion the Judge gave in law to the Jury 
and the nature of his summing up of the 
evidence not only for the prosecution, but 
also for the defence. The heads of charge are 
not intended to be an exhaustive detail of 
every particular which the Judge may 
have addressed to the Jury. The Judge is 
not bound to address himself in every par- 
ticular and in every detail to every sugges- 
tion put forward by the defence. It is the 
duty of the Judge fairly and candidly to 
point out the main and salient features of 
the case from the point of view of the pro- 
secution and of the defence, respectively. In 
doing so he is entitled to take into consider- 
ation the speeches made upon both sides 
by the Crown and by the prisoner’s Counsel 
in considering his presentation of the 
evidence to the Jury. The heads of charge 
should record in an intelligible form and 
with sufficient fulness the points of law and 
the directions given by the Judge to the 
Jury, and the record should represent with 
accuracy the substance of the charge by the 
Judge.” 

It is impossible in the present appeal 
to gather from the words used by the 
Judge what he did or did not say but the 
fact that the Jury recorded a majority 
verdict (as I have mentioned above) of 
guilty under the provisions of s. 149 of the 
Indian Penal Code indicates very clearly 
that they did not understand rightly the 

(1) 57 Ind. Cas. fl.34: 21 CtTL. J. 694; 47 0. 795. 

(2) 35 Ind. Cas. 637; 1 P. L. J. 317; 17 Or. L. J. 353; 
jP. L.W. 348. 
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Judge’s exposition (whatever it was) of the 
law; assuming, as of course 1 do that his 
exposition was correct. Nor, apparently, 
when the Jury had returned its verdict 
under s. 149, did the Judge’s further ex- 
position clear their minds; his record is, 

“I pointed out to the Jury that s. 149 
cannot stand without s. 304, i. e., in order 
to a conviction” (1 do not follow this my- 
self unless it means, “in order to base or 
ffnd a conviction”) “under s. 149 it must 
be found that an offence under s. 304 was 
committed by some members of the assemb- 
ly in prosecution of the common object.” 

The Jury were, as is perhaps not surpris- 
ing, evidently puzzled by the word “some”: 
it is obvious that it might mean “some par- 
ticular or known members”; in which case, 
if it was imagined that only in such case 
was the operation of the section effective, 
it would have been an incorrect or incom- 
plete statement of the law: or it might 
mean “some known or unknown,” e., “any 
member,” in which case it would have been 
right. 

What the Jury had in their minds when 
returning their first verdict of guilty under 
s. 149 cannot be ascertained; but it certainly 
looks as if, having not understood the 
Judge in the first instance, they thought 
that the word “some” connoted appellant 
No. 9 (i. €., some particular and known 
member of the assembly) and they were, 
having already found him not guilty under 
a. 304, not prepared to saddle the others 
with any guilt which was not, as they 
thought, imputable directly to him. This 
may as the learned Assistant Government 
Advocate ruefully points out, well be a 
matter at which the prosecution might feel 
aggrieved; but what the Jury really meant 
is merely a point for conjecture : the only 
clear inference emerging being that they 
failed to understand the Judge if he inter- 
preted the law to them correctly. 

In circumstances such as the foregoing 
where it is obvious that the Jury was yer>' 
much confused, it would perhaps be right 
to think that their majority verdict of 3 to 
2 of guilty against the appellants under 
s. 147 was also the subject of uncertainty. 

I am not prepared to say that, simply 
because they had been at a loss to under- 
stand what the Judge had told them about 
s. 149, they necessarily misunderstood what 
he stated with regard to s. 147, although 
there is, it is true, no indication in his 

record of what he actually did eay. 
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there are several criticisms which have been 
directed against the form of the charge in 
so far as it may be said to relate to the 
conviction under s. 147 : and these criticisms 
in this case undoubtedly upon examination 
necessitate very careful consideration. 

The first criticism relates to the omission 
to draw attention to the exact nature of 
the charge. 

The Judge, when referring to the alleged 
common object of the assembly, observes 
that it was to take forcible possession of 
Khedan’s land; but he does not say that a 
basic feature of the charge was the inclusion 
(to meet the prosecution story) of the words 
“for which you mistook tha field of Bhaju 

Goala." , , 

The Judge does not put this to the Jury 

but merely says that “There is a difficulty 
about the alleged mistake as to the identity 
of Khedan’s land and the consequent 
occurrence alleged to have taken place on 


Bhaju’s land." . . , j 

He does not point out that it is admitted 

that Gobind had bought land to the west 
(plot No. 192) which had nothing to do with 
Khedan; that the prosecution story at the 
trial did not suggest that the appellants 
had tried to eject Khedan; that 
sort of reason shown why Gobind should have 
mistaken Bhaju’s land for Khedan’s or for 
part of the Aklu brothers old holding; or 
that it was quite clear that Etwari Goala s 
story detailed in the First Information and 
his account detailed in his evidence are 
quite different and that the venue had 
obviously been changed. He says that 
“there is a difficulty’’ and that if the venue 
has been changed the true facts are not 
before the Court and one could not say how 
precisely the events led up to what he calls 
“the fight"; he docs add that if the Jury 
thought the place of occurrence had been 
changed the accused would be entitled to 
the benefit of the doubt but he is in that 
passage referring to the suggestion that the 
“fight" took place in plot No. 192. He also 
dots indicate that there was evidence to 
show that Aklu and his brothers and other 
old tenants did not consider that they had 
altogether thrown up and abandoned their 
lands and that the sales to Gobind were 
really bona fide transactions which were 
not liked by the Tnalik and the results— if 
any— of which he was ready to oppose 

But it has been pointed out by the learn- 
ed Counsel for the appellants (and to my 
mind correctly) that the learned Judge 


appears quite to have omitted to e.^plain 
to the Jury what was the real nature of the 
“difficulty" or the “doubt" which he in- 
cidentally mentioned or to indicate that 
the result of a change of venue must be 
most seriously inimical to the pro.'^ecution 
case. Nor does he adequately explain to 
the Jury the fact that the story in the First 
Information report and the prosecution 
story in<lubitablydisplay a complete change 
of venue. 

The so-called “difficulty” is really a very 
serious doulde point which alters the whole 
complexion and strength of the prosecution 
case. If Gobind and his party, after having 
bought the Aklu land, went to take pos- 
session of it. there is nothing primarily 
unlawful in their assembly for that purpose. 
It is quite necessary to place them, in 
order to sustain a conviction under s. 147, 
on land to which they had no sort of claim : 
the First Information Report describes 
minutely an affair on land (which was 
part of Aklu's land) in the occupation of 
Khedan; but that story is completely altered 
for two obvious reasons ; firstly, because 
the evidence (e. f/., as to signs of disturb- 
ance and the presence of blood) would 
support no such case and, secondly, because, 
ifGobind’s intention was to take possession 
of what he had bought, Khedan's plot in 
plot No. 19 3 was admittedly a bit of it: but 
so too was plot No. 192 to which Khedan 
had no sort of claim and which is adjacent 
to Bhaju’s field. 

The second point in this connection is 
that sucha direct change in the venue would 
yery greatly if not utterly discredit the 
whole of the prosecution story; not only of 
course as to where the affair took place but 
as to what actually occurred and would throw 
into prominence and indicate as a much 
more probable alternative the chotvkidar's 
report that there was likely to be a fight on 
account of Mithu, the barahil of the new 
malik, intending to resist Gobind’s desire 
to take possession of and plough the lands 
which he (Gobind), had acquired. 

If these results of the alteration in the 
venue had been explained to the Jury and 
it had also been pointed out that under 
such circumstances considerations, quite 
different to those circumscribed by the 
provisions of the law relating to unlawful 
assemblies would arise no opportioning 
or fixing the culpability (if any) for 
the death of Khedan on any person 
or persons, I have a veiy strong feel- 
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that the Jury would not have 
returned tlie verdict which tliey did. I 
am satisfied that from what i can gather 
from the heads of the charge tliatthe posi- 
tion was not sutliciently explained to them 
or, if there are laeunm in the record which 
were in fact filled up verballv bvthe Judge 
when delivering his charge, that the Jury 
failed to understand the import of what he 
said. 

In my opinion the point mentioned above 
coupled with the confusion shown by the 
Jury with regard to their verdicts (for there 
were twoj relative to s. M!) makes it ob- 
ligatory for us to allow this appeal ; but 
there are a fe^v further observations which 
I should like to make with reference to 
further critieisms directed by the learned 
Counsel for the appellants against the 
Judge’s charge. 

One of these <*riticisms is tliat the learned 
Judge made some atMualand serious mis- 
takes in his summing up ; if the record of 
the heads of the charge is correct. 

(A) In his reference to the choirkidars 
report he says,“ The sanha indicates that 
the dispute was between IMithu and 
Oobind.” 

It must be pointed out, however, that this 
is incorrect ; the sauJia, as it appears in the 
papers before this Court, does not even 
mention Gobind's name. 

(Bl Again, still referring to the sanha 
the learned J udge says, 

“The substance of this sanha is that 
Bupan Singh (appellant No. Ij was goin" 
that day with men and ploughs to take 
possession of some 4 bighas of land 
which he had purchased from a goala of 
Bhatbhigha this year." 

It must, again, be pointed out that this 
is quite incorrect according to the wording 
of the sanha as it lies before us, Rupan is 
aot personally mentioned at all as going or 
intending to go to take possession. 

(C; Again with regard to the alleged 
settlement of some of Aklu’s land with 
Khedan Etwari stated in the First Informa- 
tion Report that this settlement was effected 
in 131t)-F, after Aklu and others had aban- 
doned their holdings ; and that settlement 
was effected a year after the receipt of the 
survey khatian : and Etw^ari produced w'hat 
purported to be genuine receipts for the 
year 1316/’ But the Survey Settlement 
was only published in 1317 and the appel- 
lants produced -the khatian showing that 
Aklu’s name was therein still recorded- This 
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quite disposed of Etwari's date "ISIG” but 
the leaiiied Judge did not regard the dis- 
crepancy as important because, so he says 

n his charge, the attestation would have 
taken place in 131G. 

learned 

dale -^'''‘ocate that the 

reallv mLi''’® by Etwari Goala was 

as the whole of 

to tViP ft’ of his evidence was 

settled a 

yeai after the survey khatian had been 
leceived. But it is rather incongruous to 

mistake 

w hen j Jwari Goala produces in proof there- 

0 lent- receipts for that year: ivliat must 
he the nature of .such receipts if 1316 was 

vah.‘rof®Rr* i^f"-ari;s and what can be the 
^al e of Etwari s evidence if he is prepar- 

ed thus to Iwlst^er up lus case with counter- 
feit leceipts . The learned Judge did not 
point out any of ths.se .serious inferences to 

pushed aside the criticism 
directed against Etwari's story of settle- 
ment on reasoning which seems fallacious 
and misleading. 

There were other critieisms of the record 
p the charge but none so penetrating as 
the above. Those, however, to which I have 
drawn specific attention are sufficiently 
important ; and only strengthen the view 
Winch I have already expressed that this 
appeal must be allow’ed 

The learned Counsei for the appellant 
has asked us ^ wuth great earnestness to 
express some view’ as to the desirability of 
a Sessions Judge formulating, at the con- 
clusion of the delivery of his chaige, 
specino questions for the Jury’s reply. I 

1 think that any rule can possibly be 
laid dowm on this subject ; there is nothing 
to prevent such questions being formulated 
and m cases presenting complication, I 
used to find when sitting as a Judge of 
Assize, that such a practice was helpful to 

* *7 useful in deciding the legal 
effect of the Jury's findings; but the for- 
mulation of such questions requires great 
care and queries should be confined within 
the lowest possible compass; in a very large 
number of cases such procedure is rot 
requisite as a simple finding of guilfy or 
not guilty serves all necessary purposes. 

It must not be thought that I have in- 
tended in my remarks to express any view 
that the summing up by the Judge was an 
inefncient one taken as a whole : but it was 
rather a complicated case presented in a 
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very confused fasliion. In inanv Viarls ('f 

V c X 

the Judge's record it is clear that ho 
summed up to the Jury with skill and in 
some portions rather strongly in favour (>t 
the accused: but if the record before us 
really gives a substantially accurate record 
of what he saitl to the Jury he obviously 
omitted much of importance. If on the 
other hand it does not give a substanlinally 
accurate account of what he said, then we 
have no means of knowing what he did 
say or how he filled up the important 
gaps. 

I have no liesitation in this case in coming 
to the conclusion that the record of the 
heads of charge to the Jury (a) s!\ows iu- 
sutTicieiit material to enable tins Court lo 
judge what tlie learned Judge told the 
Jury, {/>) shows that there were serious 
omissions (and certain actual inistakesi in 
directing tlie Jurv on the facts and law 
which in my view did in every probability 
occasion a verdict different to tiiat which 
would have been otlierwise given. 

It is also clear to my mind from the ver- 
dicts of the J ury tiiat they did not in the 
least understand and actuaiiy misuiuUr- 
stood the Judge's exi)Osition of the law. 

For the above reasons 1 am of the opinion 
that the appeal must be allowed ; the con- 
victions (plashed and the sentences set 
aside and the appellants set at lilierty. 
There will be no order by tliis Court for 
a new trial or exj)ressiou of opinion as to 
whether a new trial is desirable or neces- 
sary. 

Kulwant Sahay, J.— 1 agree. I only 
desire to add that in comidicated cases the 
Judge in lus charge lo the Jury ougliL not 
only to explain tlie law but should also 
draw their attention to the evidence in the 
case and to explain as to liow they should 
apply the law as explained liiin to the 
particular facts of the case. In other words 
where the facts are complicated he should 
explain to them what are the points which 
they ought to take into consideration in 
arriving at their verdict. The observations 
of Manuk. J., in the case of Sunder Buksfi 
Singh w. Empty or 3) as regards the duly 
of Sessions Judges to assist assessors by 
putting specilic quertious concerning tlie 
facts upon whic'a t le law will turn may 
with advantage be b »rne in mind by Judg- s 
in. charging the Jury so that incases in- 
volving complicated questions of fact and 

(3)M8 lad. Oas. lu-l; J T. L. J. C53 at p. .653, 18 
Or. L. J. 983; (1918) Pat. 359. 


law the Jury may have a clear idea of the 
real questions recpiiring considcratimi in 
order to arrive at a correct verdict. In the 
piLSeiit ease it i.s obvious that ihe Jury 
wi r»* in a hopelessly confused state of mind 
and had no clear comprehension of the law 
which thej^ were called upon to ap]dy lo the 
facts of the case. 

z, K. Convictions qudsJicd. 
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KMrFK( >R— Resfi'MM-.xt. 

Br'iila.cr Art (I of /srp. .n-. 3s Criminal trial - 
Fa.-t ndniith 'l lo/ arcar \ r aiiist he i>roi fd - ■ 

CrimiiKil Proccdnrr C>rl-- i A \ <■! l>'US),ss. 

~~l\ n<il [Art XI. \ "/ Is '.o , s. d!)h - fVai/v/r, rem- 

tents “f f)<ir<>i!ii with mri-il . to he prnred — 

Ses.-iioiiff Aii>l<i<\ (iiKu oj Ar.i-itdiiienl of charge— Crrdi- 
bilitii of trilne'-oi- *' t oiol. 

Till- <if tin- ciTilii'ilily of a wiuioss is 

emiiKMitiv .■a'* f*>r tlu* ('ouil of 'J riMl lx foie whom the 
witno.ss ai’pt III-.-'. An Apiulhilo (’onrt is notin mi 
oiUmIIv Cooil position to p;m;.o>mi, (. (m Du- matter. |p. 

L‘:; !. Old. 2.] 

A char^H-shc-ct shonld never contain more than what 
it is nccessai V lor the prosecution to prove, [p. 235, col. 


2 .] 

In a ease under s. .390 of the Penal Code it is not 
nxe/>-5.^:irv for tic prosceut ion to prove that tlie mur- 
der was' committed jointly liy all the accused. It is 
enoufch if any one of Hie accused wiio are jointly 
com-erned in the committing of the dacoity commits 
murder in the commission cj tlie dacoity. It is not, 
tli'Mvfoie, necessary for a charge under this section to 
stale that the murder was eoinniilled hy all the accu.sed 
persons jointl.v. ( p. 2.U), <-ol. I J 

A S'-ssions .Judge when he receives an indictment 
should compare liie charge-.sheet with tlie language 
of tlie section under which the charge lias been dra^Yn 
up and, when necessary, amend the chargii-sheet, using 
so far as pos.^iLle the words of the section. 

S -eliou .')8 of the lOvidence Act applies e(iually to 
criminal as well as lo civil trials and tlu? Criminal 
CourLs in India as a matter of jiractice do not insist 
on • very fact which' is admitted hy the accused heing 
provi'd hy the prosecution. Hut, under the proviso to 
tin g'ction th<- pra«-tice is to insist on ])roof of all really 
esse III ial facts, f P>h/.] 

App-eal against an order of tlie Addi- 
tional Sessions Judge, Bahraieh, dated the 

2lst July 192,5. 

.Mr. A jit Prasad, for the Ai>pellant. 

The Government Pleader, for the Grown. 
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JUDGMENT,— The appellant. Bhulan 
Ahir, 21, was tried at one trial along with 
four Brahmans, Maiku, 23, Rajwant, 22 
Swami Dayal, 18 , and Samai Din 20. The 
charge was dacoity with murder punishaMe 
under s. 390, Indian Penal Code. All the 
four Brahmans were acquitted, but Bhulan 
was convicted and sentenced to death. He 
has appealed. The sentence is also before 
us for confirmation. 

The evidence in the case is scanty. It is 
sufhcient to prove the following facts: 

The deceased, Musavimat Gainda, is a 
widow about fiftv vears old, who has been 
living for twentv or thirtv vears with her 
nephew Chhedi Ram in village Kodahi. 
Chhedi Ram is prohit of all the Hindus of 
Akberpur, a larger village about two miles 
from Kodahi. The deceased used to assist 
him in his duties as prohit. In particular 
she went every Saturday to the house of one 
Lodhe Singh at Akberpur. There she 
received a lota of water, and went and 
made otYerings of water at the foot of 
a sacred pipal tree, some three hundred 
yards to the south-west of Akberpur. On 
Saturday the 21st of March she went as 
usual to Lodhe Singh and she took tlie 
water as usual. Lodhe Singh’s lota smelt 
of fish, so she went and borrowed a lota 
from RaghV)ir Singh next door. She also 
took another lota belonging to another 
client named Baldeo Singh for the same 
purpose and set off for the pipal tree. 
Apart from the evidence of the witness 
Khirati, who has not been believed by the 
Court of Trial, and the confession of the 
appellant Bhulan which, as we shall see, is 
of very doubtful authenticity, there is no 
evidence that the deceased was ever seen 
again alive. When she was missed, a 
search was made, but it was not until 
Monday morning that the bodj'^ was found. 
It was lying in a pit under the pipal tree. 
It had been covered with leaves, and 
no one had thought of looking there until 
the Monday morning, although of course 
they had gone to the tree, because it was 
known that that was her destination. 
Until the body was found, it was not known 
that murder had been committed and the 
matter was not reported. So the first 
report was made on Monday the 23rd March 
at noon. The Sub- Inspector reached the 
village after 3 p. m. the same day. On the 
25th March he recorded the statement of 
the witness Khairati. If this witness's 
evidence could be accepted as conclusive, 
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not only Bhulan but tlie four Brahmans 
would be guilty of dacoity with murder. 
He says that he works for the accused 
Maiku, and that on that day he was cutting 
the mustard and leaving the wheat in a 
field belonging to Maiku lying immediately 
to the east of the pipal tree. He saw the 
deceased pouring water at the foot of the 
tree. At the same time he saw the five 
accused coming from the north. They 
began looting ornaments from the body of 
the deceased. Maiku had a hatchet while 
the other four were armed with lathis. With 
the characteristic indifference of the rustic, 
Khirati asked Maiku to help him in lifting 
thesh^afof mustard stalks. Maiku would 
not listen to him and at tliis point the 
witness ran away. Maiku and Rajwant 
came to his house and threatened to kill 
him if he spoke to any one about their loot- 
ing the ornaments of the deceased. This 
witness did not see the murder committed. 
We need not discuss the reasons which the 
learned Sessions Judge has given for 
disbelieving the evidence of this witness. 
The important fact is that he did dis- 
believe him. The question of the credibil- 
ity of a witness is eminently one for the 
Court of Trial before w'hom the witness 
appears. We are not in an equally good 
position to decide the point, and we are 
content to accept the finding of the learned 
Sessions Judge and to discard entirely the 
evidence of this witness. 

But it was in consequence of the state- 
ment he made to the Sub-Inspector that the 
five accused were arrested. Bhulan was 
arrested on the 26th and taken to the Sub- 
Inspector. We learn from the chaukidar 
that Bhulan had already been brought 
before the Sub Inspector on the 25th. He 
was one of thirty or forty villagers whom 
the Sub-Inspector kept with him during 
the investigation, allowing them to go home 
for their food, but insisting on their spend- 
ing the night at the place where he was. 
On the 26th Bhulan made a statement to 
the Sub-Inspector w'hich is not admissible 
in evidence. On the same day he w’M 
despatched to the Sub-Divisional Magis- 
trate in order to have his confession record- 
ed. The confession was recorded on the 
28th of March under s. 164. In it he said 
that he had gone to cut grass. He saw the 
deceased come to the pipal tree. Then he 
heard her cry and he ran up and saw six 
men. He mentions the four accused, and 

he adds the names of Bahadur and Sham- 
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bhoo Dutt. They took the ornaments from 
the deceased who was lying on the ground. 
Bhulan said to them, “What are you doing ?" 
They replied, “If you speak out we will kill 
you,“ and Maiku ran towards him with an 
axe. Maiku said to him, “As you will 
state the fact to every one, so you too pick 
up some of the articles.” Thereupon 
Bhulan removed the hansli or necklace. 
Rajwant pressed her mouth and Maiku 
gave her one blow on the neck with the axe. 
She died. The confession goes on to say 
that there is a hata to the north of the pipal 
tree, and that they threw the corpse into 
it and covered it with leaves and went away. 
As the corpse however was found in a pit, 
the word “/lata” seems to be a mistake. 
Bhulan asked for his share of the property. 
He was told that the property would be 
sold to a goldsmith and the division made 
in money. However, they gave him the 
two lotas which he buried in the arhar 
field of Mohan Garariya. Maiku had 
taken back the hansli from Bhulan. Bhulan 
also took the Sub-Insjiector and witnesses 
to the field of Mohan Garariya and there 
he produced two lotas which have been 
identified by Raghubir Singh and Baldeo 
Singh as theirs. The Court of Trial accepted 
the evidence on this point, and we regard 
it as proved that Bhulan produced the 
two lotas. Before the Committing Magis- 
trate Bhulan adhered to the statement he 
had already made. He added nothing to 
it beyond admitting that he had given 
up the lotas. In the Sessions Court he 
again adhered to his statement. 

The learned Sessions Judge Las rightly 
rejected this confession as not being ad- 
missible against Bhulan’s co-accused. It 
does not sufficiently implicate himself. He 
has rejected the evidence of the witness 
Khairati. There remains, therefore, no 
evidence to support a conviction of the 
four Brahmans, and accordingly they were 
acquitted. But the learned Sessions Judge 
not only found a lack of evidence, but he 
appears to have come to a definite conclu- 
sion that these Brahmans did not take part 
in the crime. He says. 

“It is in evidence that these accused who 
are close relations and paUidars... are middle 
class people (neither rich nor poor) and that 
the Panditain belonged to the family of their 
prohit. It is, therefore, rather improbable 
that these men would have looted and mur- 
dered the woman in broad day-light for the 
sake of ornaments worth Rs. 50 or 60 only.' 


If this is to be regarded as a definite 
finding that the Brahmans did not take 
part in the crime, then Bhulan's confession 
would be false as regards tliese four persons. 
That is the first difficulty we feel with 
regard to the confession. The second is 
that the statement is itself impiobable. 
That Maiku should insist upon Bhulan 
taking the hansli, and so making himself 
a participator in the crime appears to be 
childish. No one knew whether he had 
taken the hansli or not, except his fellow 
dacoits, and they could have said he had 
taken it, whether he had or had not. He 
was not likely to !)e deterred from speaking 
because he had been made to touch it. 
Nor is there any particular reason to believe 
a man who says that he took part in a 
dacoity but that he did it under coni])ul- 
sion. It is in his interest to say that he 
acted under compulsion. The next i)oint 
is that there is exceedingly little corrobora- 
tion of this story. The deposition of 
Khairati has been discarded. There remain 
only two circumstances to corroborate the 
confession. The first is that the corpse of 
the deceased was found in a pit under the 
pipal tree. Owing to the carelessness of 
the Courts below, it is impossible to say 
how far this is corroboration, for the word 
used in the confession is not “pit” but 
“/lata,” which does not mean a pit but rather 
an enclosure. The other fact, and a very 
important one it is, is the production of the 
two lotas by Bhulan. But when this is 
taken by itself, it amounts only to the pos- 
session of some of the stolen property hy the 
appellant five days after the murder was 
committed. That is evidence that he either 
took part in the crime or dishonestly receiv- 
ed the stolen property. But it is not evi- 
dence that any dacoity was committed at 
all, or that he had an actual hand in the 
murder. 

Now let us consider the indictment 
against Bhulan and how far a conviction 
on that indictment can be supported. The 
charge sheet framed by the Magistrate sets 
forth that the five accused committed 
dacoity “and in the commission of that 
dacoity the murder of Musammat Gainda 
was committed by you all jointly and there- 
by committed an offence punishable under 
8.391, Indian Penal Code". This charge 
sheet is erroneous. A charge-sheet should 
never contain more than what it is neces- 
sary for the prosecution to prove. Section 
396 sets forth that if any one of five or more 
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persons, v.’ho are jointly c^nmiitting daro- 
ity, oomniits murder in so conunitliiig 
dacoity. every one of those i ersons shall l)e 
punished -with death, etc. ... It v'as not 
necessary for the i^roseculi'ui to prove tliat 
the murder was committed iointlv bv all 

• V 

the five accused. The def- in the charge- 
sheet ought to have been removed bv the 
learned Sessions Judge. We ]u’esame that 
he overlooked it. It is miK-ii to be desired 
that Sessions Judges, wli'm they receive 
an indictment, should compere tlie charge- 
sheet with tiie section, and. when necessary, 
amend the charge-sheet, "sing so far as 
possible the words of iho section. This 
point is not without it.s iinj'Ortance because 
Bhulan had consislentiy j>lraded guilty to 
the charge of dacoity. and with eijual i)er- 
sistence ha.s pleaded not guilty lollieeharge 
of murder. It mav w<d! 1 e that he was 
not aware of the terms of dlK;, and that 
if he had been, he would li ive betm con- 
strained to admit that he liad taken part 
in the dacoity, and that Maiku had com- 
mitted murder. In that case, lie would have 
pleaded guilty to an olreiice under s. 3t)G, 
and under s. 412, Cr. P. C., no appeal would 
have laid at all, except on the matter of 
sentence. But we are not asked to apply 
s. 412. lie was not convicted on his plea. 
AVe do not i-efuse to hear his appeal. 

Now no doubt Bhulan has admitted that 
there was a dacoity and that lie took part 
in it. The question how far a conviction 
can be based on the admissions of tlie 
accused is one that has never been thorough- 
ly cleared up in Indian ]u-actice. In Eng- 
land the rule is clear. 4'lie accused may 
plead guilty and he may be convicted on 
that plea, but no admission, which fallsshort 
of being a plea of guilty, counts against 
him at all. The rule, that iiotliing need be 
proved which is admitted, is in England 
confined to civil cases. It has no applica- 
tion to criminal trials. But s. 58 of the 
Indian Evidence Act makes no exception of 
criminal trials and the Criminal Courts, as 
a matter of practice, do not insist on every 
fact which is admitted hy tlie accused being 
proved by the prosecution. But, under 
the proviso, the practice is to insist on 
proof of all really essential facts. 

In the present case we do not consider 
that either the confession of Bhulan, or his 
plea of guilty in the Court of Session is to 
be accepted as a substitute for proof that 
a dacoity did in fact take place. The evi- 
dence proves beyond doubt that there was 


a robbery with murder, but it does not 
prove that five persons took part in it so as 
to constitute dacoity. Consequently, 
Bhulan’s conviction binder s. 396 cannot 
stand, nor can lie be eonvitted under s. 395. 
All that is established against him by the 
evidence for the prosecution is the produc- 
tion of the lotas. That proves either that 
he took part in the robbery or that he 
received the stolen goods dishonestly. 
The dishonesty is plain from the fact that 
he hid tliem in another man’s field. If he 
had come hv them honestlv, he would not 
have hidden them. Section 412 is not 
applicable, because we find that it is not 
proved tliat there was an>' dacoity. 

We, therefore, allow the appeal, set aside 

the conviction and sentence of deatli, and 

convict Bhulan under s. 111. Indian Penal 

t.Vide. of di.slione.uly receiving two /ota.*?, 

wliich had been obtained bv robberv from 

• » 

the deceased. In (lie circumstances, we 
imiiose the ma.xiinum sentence, three years’ 
rigorous imi^risonmeiit. 

K. Appeal allov'td. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Crimixal ApfBAi, No. 2-t5 or 1924. 

December 19, 1924. 

Present ilr. Prideaux, A. J. C. 
KUDAON — Acccsep— Appellant 

EMPEROR — Responden'T. 

Penal Code (Act XLV of ISdO), s. 301 — Causing dis- 
appearance t>f evidence of cidme — Criminal himself, 
whether liable — Evidence Act (I of 1872), s. S7 — ’ 
Several accused in Police custody - Confessional state- 
ment by one — Similar statements by others — Discovery 
of evidence — AH statements, xidicther admissible. 

Section 201 of the Penal Code dees not apply to a 
criminal causing evidence of his own offence to dis- 
appear, but exclusively to another person who screens 
the actual oiTeridcr. [p. 237, col. 1.1 
Empress v. Ghasia Kewat, 12 C. P. L. P. Cr. 17, 
Torap AH v. Queen-Empress, 22 C. 638:11 Ind. Dec. 
(x. s.) *125, lieg. v. Kashinath Dinkar, 8 B. H. C. R* 
Cr. 12G. relied on. 

When a person is said or believed to have himself 
committed an offence, he cannot be convicted of caus- 
ing disappearance of the evidence of that offence, 
even though he cannot be convicted of the princi^ 
offence as well for want of srxfBcient evidence, fp. 237. 
cols. 1 & 2.] . _ 

Section 27 of the Evidence Act must be very stnctly 
construed, [p. 237, col. 2.] 

Where one of several accused in Police custody 
has agreed to point cut a place, where a fact would 
be discovered in pursuance of lus statement to point 
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out that plvv\ 111' s?flion iiol ry>-oi- similar 

statements of the other aeoused in eustody. 

[i6id.i . , . 

Appeal agaitisl aa order ot the Sessions 

Judge, Saugor, dated the ISth September 

1924. 

Mr. G. L. Snhhcd>n\ for the Appellant. 

Mr. G. P. D'udc, for tlie Orowit. 

JUDGMENT,— This judgment dis- 
poses of Criminal Ai)peals Nos. 2 15 to -■ll) 
of 1924, the appellants being Ivudaon tcabid 
Gariba, Xirpatia irahui Ganesh, llalka 
ipa/ad Dhansingh, Girdliari icahid l^ehari 
andMujia waiad Faram. all residents ot 
Mcuiza iiura in the Saugor DisLrica. Ihey 
were committed to the Sessions Couit, 
Saugor, on a charge of murder for kdling 
one Damroo C/nu/fi?', on the evening oi the 
26th June last. 

The learned Sessions dudge, when the 
case reached him. added a charge against 
each accused under s. 201 ol the Indian 
Penal Code. The Judge finds that the 
evidence as regards the olTenee of inurdei 
wasinsuldiciuet to warrant the convic ion ot 
the present live appellants. Hut he has 
convicted them under s. 201 of the Indian 
Penal Code and sentenced each accused to 
four years’ rigorous imprisonment. 

I am of opinion that tliese convictions 
cannot stand. It has to he remembered 
that the present appellants were said oi 
believed to have committed this inuidei 

and there is aiitliority that in siu-h a case 

the accused cannot lie convicted under s. 
of the Indian Penal Code. In nmprcs. j. 
Ghasia Keiuat (1), Sir Stanley lsma> , ^ C., 
held that “8. 201 of the Indian 1 eiia 

Code doe.s not apply to a 

causing evidence of his own crime to 

disappear but to a penson who ^creeiis 

the actual olTender and no Tjesttoy.yt 

abetment can possibly aiise . ili_ ^ - 

itself seems to me to make it c.eai hat 
the above is tlie correct I'lterpretatir.n of 
the law. As stated in 'Jorap Ah v, 
Empress (2) quoting /vei/. v 
Dinkari:^) ''S3ction2Jtand the twofollonin 
sections commence with precisely the bome 
words thus ; ‘Whoever knowing or 
reason to believe that an offence has 
committed.’ Now, as there is no hr.v "’jjy i 
obliges a criminal to give inlorma ion 
wbich would convict himself, it is evi eu 

that 83. 202 and 203 could not apply to the 

(1) 12 0. P. h. P. Or. 17. 

( 2 ) 22 C. 638; 11 Ind. DiC, ps. a.) l-J. 

^3^ tiB.Hi. C.lt. Cr. 126. 
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person who cicnmlited that oii'^ncc, i. t ., th© 
offence wludi !.■■■ knew hud i)oen eojumil tod; 
iinds. 20lslioitM. iio con.'-trmul iiia similar 
nuinnor. Audi f'id^iri'^ at tlio only illustiii- 
tion whicl; foliuw- s. 20l, it would apiKuir 
that the law w .s imended touiiplv euclusiA'c- 

ly to ‘anotliL-r' and that llu' con\ictiou 

of the accuso'.l as acassonos to au otYence, 
known or boli*'ved to liav' bfon oommitied 
by thcms:dv^. is illogal. " d'lio learned 
Judgi;.-' who di'y‘'^>sed of 7'uf'u/' All v. (pnen- 
J'AnprcEs (2) ivl 'iivd to five seinrate rulings 
in buiiportof '.ta.dr opinion, and tlioir view 
has been iwdlo.'red iti tins Com’l in tlie case 
in v. (i'iiurm G) alieady 

referred to. • • t i 

I’Yveu if I liold a eonlrary opinion, 1 do 

not. think lliat in th- iireseiit case the con- 
victions undo- 201 could stand. Ihe 
evidence in Ilia case, c.-rtainly does not 

establish tliat I >ami\>o wum killed, and the 
learned Sian'ling t'ounsid lor tne ( lown 
admits that on ' In- evid'-n.'-,e on record lie 

cannot say tli:i Damroo was kiib'd. Again 
tiiere is no reliable evi<lence that Damroos 
body was carried to tlui spot said to have 
been i)ointe«l (ui! iyvllic live accused and 
cremated 1 here. ! fere \vc have a case of live 
accused. Iv uda' m is li rsl said to have lain fessed 
to the Felice and to haveagrecd to pointout 
the ]>lace \\di'’rc the body was burnt. 1 hen 
t he ol licr acen-'d did the same thing, and 
alT live are said to have ])ointed out the 
exact spot. X” '-. bi my opinion, s. 27 of the 
hYviden^’o »\.c.t it 'S to bj \ei\ sliictly crui- 
Strued. In ac lik-.; tiie pivseiil, where 
one ivs'usi'd ha * :i.grcL‘d to point out a place 
where a f.'ct W '^'ht he discovered in i)ursu- 
ance of his stai uent to point out that place, 
the section d > not cover similar state- 
mentsof theoll raccusedin Folice custody. 
Aslies andminate fragaiculs of bones were 
found on t!ic pot ifoiiited mit. Hut the 
(Xiemical Kxaiiuuors rcpoia states that the 
fragment of iu>iies were too_ small to be 
identilied ari nc.man. d’heretore, strictly 
speaking, it can :iot. Ijo said that the point- 
ing out of the iuirning place l)y any of the 
accused would establish ‘that a human 
corpse had Vjccu ljuiait at the spot. It ia 

to go into tlie iicattei fuither, 

for Tain distinctly of opinion that the 
conviction of the five appellants not 
warranted either by law or by the evidence 

against them. . , , 

The result is that I set aside the convic- 
tion and sentence ill the case of each of 

the five appsilants and direct that, uules;^ 
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any of them are being detained for other 
offences, they be set at liberty. 


N. H. 


Conviction set aside. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT, 

CaiMixAL Appeal No. 422 of 1925. 

-September 15, 1925. 

Present: — Mr. Simpson, A. J. C. 


BHEO SHANKAR V. EMPEROR. [9i j. 0. 

There was a dispute about a matter of 
25 or 30 bighas of land, the property of 
Raghubar Kurmi of village Rojhai, who 
died on 24th October 1924. Two people 
claimed this land. One was Khushal the 
complainant in this case. It is his eon Per- 
meshwar who has been killed and it is his 
other son Baij Nath who’has sustained griev- 
ous hurt. The other claimant is Jagannath, 
the father of Sheo Shankar the first appel- 
lant. They are all Brahmans. The second 
appellant, Ganga Din, is a barber by caste, 
lie was one of the labourers who were 
cutting the crop on behalf of Sheo Shankar 


SHEO SHANKAR and another — 
Accused — Appellants 
vers^ts 

EMPEROR — Respondent. 

CrpHina? Procedure Code (Act V” of ISOS), s. 321 — 
Char>je. form of —Murder, charge of — Penal Code (Act 
XL\' of ISOO), -s's. -Pi, S3-} — Assault with lathis — Com- 
mon intention— Grievous hurt. 

Tlie cliarge-slieet corresponds to the English indict- 
ment. and it is very much more than a mere form. 
An accused person is entitled to be informed with the 
greatest precision what acts he is said to have com- 
mitted, and under what sections of the Penal Code 
those acts fall. [p. 239, ool. 1] 

A clmrge of murder should set forth whether tlie 
blows iiillicted were inflicted with the intention of 
causing death, or they were sutheient in the ordinary 
course of nature to cause death and were intentioii- 
ally inllicted. A charge underj s. 302, Penal Code, 
should follow the language of s. 300 of the Code, 
which contains the definition of murder. [i6ici.] 

Section 300, Penal Code, says nothing about delibera- 
tion or previous preparation. It speaks only of 
intention and knowledge. If the act by whicli death 
is caused is done with the intention of causing death, 
the oftence is murder, unless it falls witliin the e.xcep- 
tions. [p 210, col. l.J 

The causing of grievous hurt must be regarded as 
the intention of those who use lathis for the purposes 
of s. 34, Penal Code. [p. 239, col. 2.] 

Criminal appeal against an order of the 
Second Additional Sessions Judge, Luck- 
now at Unao, dated the 13th July 1925. 

Mr. G. H. ThomaSy for the Appellant. 

The Government Pleader, for the Re- 
spondent. 

JUDGMENT.— Fourteen persons were 
tried at one trial on a charge under s. 147 
and 8. 302-149, Indian Penal Code. There 
was also a charge of grievous hurt, al- 
though the section was not quoted. Twelve 
of them were acquitted by the learned 
Sessions Judge, but the two appellants 
were convicted. One of them, Sheo Shan- 
kar, was convicted under s. 304, and sen- 
tenced to five years' rigorous imprisonment. 
The other, Ganga Din, was convicted under 
8. 325, and sentenced to three years' rigorous 
imprisonment. They have appealed. 


on part of the disputed land. 

The prosecution story is that Jagannath 
and Sheo Shankar, with eight or nine 
labourers, were cutting this crop early on 
the morning of the 20th March 1925. 
Khushal and his two sons Parmeshwar and 
Baij Nath came upon them accidentally, 
and protested, whereupon Sheo Shankar 
and his friends called out a concealed 
party armed with lathis, and assaulted 
Khushal and his sons. The earliest report 
was made by Sheo Shankar appellant 
himself. This was about 10 a. m. Khushal 
and his sons, who had been rather knocked 
about, never went to the thana at all. It 
was only when the Sub-Inspector got news 
that Parmeshwar was dying that he went 
to the spot, and obtained a report of the 
occurrence from Baij Nath. By the time 
he got there Parmeshwar was dead. 

For the defence it was admitted that 
Sheo Shankar and Jagannath were cutting 
a crop with a number of labourers when 
Khushal and his sons came up. But they 
denied that there was any party in 
ambush, and they said that they struck 
Khushal and his sons in exercise of the 
right of private defence, the crop which 
they were cutting being their own. 

The learned Sessions Judge came to the 
conculsion that no unlawful assembly and 
no riot was proved. He held that Sheo 
Shankar was within his rights in cutting 
the crop, so that he and his party could 
not constitute an unlawful assembly, as he 
disbelieved the prosecution evidence that 
Sheo Shankar’s party comprised nineteen 
persons. He further found that it was not 
proved that it comprised the five necessary' 
to constitute an unlawful assembly. He 
said: — 

“ All that can be taken to have been 
proved is that Khushal and his two sons 
on one side, and Sheo Shankar and Jagao* 
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Hath with some of the labourers on the 
other side, happened to meet in the held 
and fell into a fight in which Ganga Din 
accused took part on the side of Sheo 
kShankar,” 

On the finding he acquitted all the ac- 
cused on the charge under s. 147. Conse- 
quently the charge under s. 302/149 fell 
to the ground. 

But he came to the conclusion that Sheo 
Shankar had struck the fatal blow, and he 
convicted him of culpable homicide with 
respect to the killing of Parmeshwar. Baij 
Nath had a tooth dislocated, which reckons 
as grievous hurt. The learned Sessions 
Judge convicted Ganga Din in respect of 
this injury. From these convictions Sheo 
Shankar and Ganga Din appeal. 

Both the Magistrate and the Sessions 
Judge have been careless with regard to 
the charge-sheet. 1 desire to call the 
attention of Criminal Courts to the import- 
ance of drawing up a charge-sheet properly. 
The charge-sheet corresponds to the Eng- 
lish indictment, and it is very much more 
than a mere form. An accused person is 
entitled to be informed with the greatest 
precision what acts he is said to have com- 
mitted, and under what sections of the 
Penal Code these acts fall. In the present 
case, the Magistrate drew up a charge-sheet 
in which he set forth sufficiently the 
object of the lawful assembly. It was an 
adequate charge under s. 147 of the 
Indian Penal Code. But when he came to 
the killing of Parmeshwar, and the causing 
of grievous hurt to Baij Nath, all that he 
said was, 

“ In persuation (pursuance ?) of the com- 
mon object, administered lathi blows to 
Khushal, Parmeshwar and Baij Nath, re- 
sulting in the death of Parmeshwar and 
grievous injury to Baij Nath." 

This was not a proper charge of murder, 
which should have set forth whether the 
blows inflicted on Parmeshwar were in- 
flicted with the intention of causing his 
death, or that they were sufficient in the 
ordinary course of nature to cause death 
and were intentionally inflicted. A charge 
Under s. 302, Indian Penal Code, should fol- 
low the language of s. 300, Indian Penal 
Code, which contains the definition of 
murder. The charge sheet also omits to 
quote B. 325 of the Code. 

The learned Sessions Judge did not 
amend this charge-sheet as he ought to 

have done, and when he acquitted under 


s. 147, he omitted to frame a fresli charge 
under ss. 304 and 325 against Sfieo vShankar 
and Ganga Din respectively. Tliis error, 
liowever, is not fatal. It is the practice 
of Courts, where there has been a riot and 
where there are charges of other olTences 
under s. 149, Indian Penal Code, to convict 
of those other offences even where s. 149 
is discarded. 

1 pass now to the convictions themselves. 
The conviction of Sheo Shankar proceeds 
largely on his own admission that it was 
he who struck the blow which killed Par- 
meshwar. That statement was made before 
the Committing Magistrate in these words: 

When I turned towards them Parmesh- 
war struck a lathi on my head, and that 
Khushal struck another lathi on my back. 
I also struck a lathi on Parmeshwar." 

The medical evidence shows that Par- 
meshwar had only two injuries, one on 
the head and one on tlie back of the right 
side. Death was caused by the blow on the 
head. The admission, therefore, is suffi- 
cient proof that Sheo Shankar caused the 
death of Parmeshwar. 

There is no actual finding that Ganga 
Din struck the blow that dislocated the 
tooth of Baij Nath. The reasoning of the 
judgment is confused at this point. Appa- 
rently s. 149 was still in the mind of the 
learned Sessions Judge. 

His findings of fact are actually these. 
Sheo Shankar struck the blow that caused 
death. It is not proved who struck the 
blow that caused grievous hurt, but Ganga 
Din took part in the fight, and must be 
held responsible for that blow. 

This is wrong. There is no presumption 
that Ganga Din struck that blow. But the 
conviction stands. Ganga Din is liable 
under s. 34 for all that was done in further- 
ance of the common intention of all, and 
grievous hurt, as has frequently been held, 
must be regarded as the intention of those 
who use lathis. Ganga Din is just as res- 
ponsible for the injury which killed Par- 
meshwar as he is for the injury which 
caused' grievous hurt to Baij Nath. But 
for both of these, the proper conviction 
is under s. 325, and this is the section 
under which he has been convicted. The 
sentence is not too severe. I dismiss Ganga 
Din’s appeal. 

As regards Sheo Shankar, the offence 
committed was prima facie murder. The 
learned Judge has held otherwise on 
the ground that no deliberation and pre- 
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vious preparation by the accused persons 
for committing the act has l)een even 
attempted to be p-oved. Bu* s. d lO. Indian 
Penal Code, says nothing abjat deiih'^r- 
ation or previous ]u'eparai ion. It spades 
only of intention aat.1 kn .j-.vledge. 'khe 
learned Judge goes on, 

“The question then narrows itself to tiiis 
whether in the quarr':-! shown to have 
arisen only on the spur of moment, Siieo 
yhaiikar and Ganga Din intciuled ijv their 
acts to cause the death of I’armeshwar." 

Tiiis shows how far astray the learned 
Judge has gone by omitting to refer to 
s. 300. If the act by which death is caused 
is done with the intention of causing death 
the offence is murder, unless it falls witli- 
in the exceptions. He then goes on to say, 
and rightly, that the intention must he 
gathered from the nature of the physical 
act committed, that is to say, that, whoever 
struck this blow must be taken to liave 
intended the injury which he actually in- 
liicLed. This is correct. The case is one 
similar to Illustration C of s. 300. Even if 
there v;as no intention to cause, death, the 
killing of Parnieshwar is still murder, un- 
less it falls within one of the exceptions. 
The learned Sessions Judge then refers to 
Emperor v. Mahabir (1). That case is author- 
ity for saying that if there is a joint assault 
by two or more persons using lathis, in 
wdiich a fatal blow is struck, but it is not 
proved who struck it, all the persons con- 
cerned can be convicted of culpable homi- 
cide on tlie ground that they knew that 
their act was likely to cause death, but not 
of murder. As regards Sheo Shankar, 
therefore, that section has no application 
and unless he comes under some exception 
he ought to have been convicted of murder. 
But there is no appeal on behalf of Govern- 
ment. The case may fairly be said to fall 
under lixception (4), and the coviction may 
be accepted. 

It has been urged on behalf of both 
appallants, indeed this was the main defence 
taken, that they had a right of private de- 
fence, and there are remarks in the judg- 
ment which would support such a view. 
But my finding is that they had no such 
right. " Sheo Shankar on one side set up a 
Will by Raghubar. Khushal, on the other 
Bide, set up another Will. The case is be- 
fore the Revenue Courts in a mutation pro- 
ceeding. It may be that the appellant's 

10 Ind. Cas. 197; 16 0. C. 19; M Cr. U J. £41. 
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Will is registered while Khushal’s Will 
G not. U may be that the appellant 
i-^ - nearer relation to Raghubar. I have 
n''l!ii'ig lo do with all that. These are 
in iKers for the Civil GoiirL. The point is 
that neither party was in possession. Con- 
sequently when the appellant, Sheo Shankar, 
went to cut the crop in Uaghubar’s field 
he was taking pos.ie.ssion. If the other 
P'l'ty to the controver.sy tried to ])revent 
him doing so, the two i)artie3 were on a 
level. There was no right of private de- 
fence on either side. I'or these reasons I 
dismiss both appeals. 

><'. 11 . Appeals dismissed. 


LAHORE HIGH COURT. 

CuiMI.VAL AiU’E.AL Xo. 330 OF 1923. 

- Xovemher 12, 1923. 

^Present : — Mr. Justice Scott-Sinith. 

SAMITXDAU oTiii-Rs— C onvicts — 

Afpki.lants 

rersus 

I GM P E R O K — H R s F (T \ I ) I-: N T . 

Pnial Code {Act XLVof istjo), 71, dtJ.J, dO’i, JOj 
—-C riminal Procedure Cod> ,Act \’ of IS'dS), s. 35 — 
Kidnapping in order to Joti i kl'lnappcd person to 
ransom - -O ff cnce Tiro jicrsons kidnapped in course of 
sirh’ (ransaclirm — Separate oifenccs —Separate sen- 
tenres, le'jalitij of. 

s?'aioii .)iil of the Ponil C’ ).l’' provides for the case 
of a ki'lnapp.^r v.hose is that tlie i)er8C/n 

ki nriy 1)3 I'.Kirdered (»r la iy be so flisjjosed 
of as to 1)1' put iu dauij'r of murdered. Thfl 

se‘‘tioii is not apj)lirnhlf ’.vlicro the ol)joot of tho 
ki<J'rtpper is to liold tlie kidnapj'cd person to raiisoni. 
In 'lu ll a cas3 the kidnapper can b.* convicted pro- 
perly cither under s. 3Gd or s. 305 of the Penal Code, 
[p. LMl. col. 1] 

Wh‘'iv two persons arc kidnapped in the course of 
the same transaction, there are two distinct offences 
of kidnapping and it is lawful to award separata 
sentences for each offence although it is not neceasary 
that tho sentences should run consecutively. [t6id.] 

Criminal appeal from an order of the 
Magistrate First Class, exercising enhanced 
powers under section 30, Criminal Procedure 
Code, Mianwali, dated the 12th February 
1923. 

Mr. M. S. Bhayat, for the Appellants. 

The Government Advocate, for the Re- 
spondent. 

JUDGMENT. — The appellants along 
with three otlier persons of whom one 
Sadhu Khan was represented at the hear- 
ing by Mr. Shamair Chand and the two 
others Salim Khan and Khan Mir have 
appealed through Jail, have been coa- 
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victed by a Magistrate invested with 
s. 30 powers, at a joint trial, of kid- 
napping Nihal Chand and Jiwau Has 
under S.3G1: of the Indian Penal Code. All 
the appellants have lieen sentenced to seven 
year.'^’ rigorous imprisonment for each 
offence and the sentences of all of them 
except Muhammed Khan have been ordered 
to run consecutively. In the case of 
Muhammed Khan the Ma"istrate has on 
account of his youth ordered that the 
sentences should run concurrently. The 
appellants have also been sentenced to 
fine. 

Mr. M. S. Bhagat who appeared for the 
appellants in Criminal Appeal Xo. 330 of 
1923, has discussed the evidence at length 
and has urged that it is insufbcient for 
the purposes of proving that his clients 
took part in the kidnapping of the aforesaid 
two persons. 

I have carefully considered the evidence 
and, in my opinion, there can be no doubt 
that all the six appellants have been rightly 
found guilty of these otTences. The only 
other matters which call for consideration 
are (1) whether they can be convicted sepa- 
rately of two distinct offences committed 
in the same transaction ; (2) whether the 
convictions should be under s. 3r>lor some 
other sections of the Code ; and (3) whe- 
ther the sentences passed are appropriate. 

Section 301 of the Indian Penal Code 
provides for the case of a kidnapper whose 
object is that the person kitlnapped may 
be murdered or may be so disposed of as to 
be put in danger of being murdered. The 
learned Government Advocate frankly ad- 
mils that the object of the kidnappers in the 
present case was to hold tlie kidnapped pei- 
Bon to ransom. Under similar circumstances 
the Chief Court, Lower Burma, held in 
the case of Po Lt'in v. Hmperor ( 1) conviction 
under s. 301 of the Indian Penal Code was not 
justified. It is clear, however, that the appel- 
lants can properly be convicted either undei 
8. 303 or 8. 305 of the Code. As regards the 
first point I am of opinion that the offences 
of kidnapping Nihal Chand and Jiwaii Oas 
were distinct and that it is lawful to award 
separate sentences for each offence. At the 
same time the offences were committed in 
the same transaction and, therefore, Ido not 
think it was necessary to order that the 
sentences should run consecutively. Muham- 
mad Khan, appellant, is a boy of only 10 

(1) 19 Ind. Ofli. 167; 6 b. II K- 160; 1-1 Gr. L. J- 167, 
6 Uur.U T. 77. 


years of age and 1 think that some reduo- 
tion in his sentence is necessary. 

I accept the appeal so far as to orflerthat 
the sentences in the case of eacli of the 
apiiellant.s shall run com-urreutly and as 
regards Muliamma<l Khan I reduce the sen- 
tence to one of four years' rigorous im- 
prisonment. The lines as imposed are main- 
tained except in the case of .Muhamma<l 
Khan where it is remitted. 

Z. K. Appeal pai-thj ((CCt pletl. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Ciu.Mi.sAi Aiu’Kal Xo. 137 or 1921. 
September 18, 192.'). 

J^reaent .-—Mr. Simpson, A. J. C. 

CHAIXC — PiMSO.VER— APi ELL.VN’r 


X'ersus 

KMPERCR — Rrspoxdkn-t. 

Pen'll Code iAct Xl.y of .v.v. Kxccj). I, 

j'liitnd ii/ hwibiind siUirij iriih lover — 
iJeiith ctnavll'if hnshand—dravc and sridden ])r'>vuca- 
tion —Oifencc. 

Accused'^ wif'* left her liouse after tlie 

arousefl his nii<l-day me.il. She went to a ,uro\o and 
there met her lover. 'I'hc ae.awil all. r liiii.-'h iii”' hi.s 
meal took up a hnnlcif and wa-nt in M arch of liis wife. 
He fonml h(‘r .'^iltinjf with her lovi-r and kill d her 
with the liniika : 

Held, that the j)r<)Vocation although j-rave wa.K m-t 
sadden so as to il('|n'ivc the accusr.-il > f his .M-lf-cMut i c d 
and that lO.Kc'ep. I to .s. .‘{PO of tin* Penal ('luh’ (|ji| in.il, 
therefoia*. apply and the aeens«-d was unilty of murder, 
[p. eol. l.j 

Criminal appetil against an order of Ihe 
Sessions Judge, Hardoi, dated tlie 21st Julv 
1925. 

I'he Government Pleader, for the Ite- 


spondent. 

JUDGMENT. — Chain u, 21, appeals 
from a conviction under s. 302, Indian 
Penal Cod^ of murder and a sentence of 
traiisportation for life. The deceased is his 
wife Musammat Mula. Slie had a lover 
named Kanhai Brahman. Site left the 
house on the I5th of April after giving Jier 
husband his mid-day meal. She went to a 
groveand there she met her lover Kanhai. 
The accused finished his meal, took up a 
banka and went in search of his wife. 11« 
found her sitting with Kanhai and he killed 
her with the banka. He says that they were 
actually having sexual intercourse l)ut there 
is no evidence of this. It is denied by 
Kanhai, and what is more to the point, it 
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is denied Ly Mula's daughter Ketakia, a 
girl of nine years old. She was believed 
by the Court of Trial. It is alsoto be noted 
that the woman had her infant daughter 
with her, which makes it less likely that 
sexual intercourse took place. The'accus- 
ed also at one time made a suggestion that 
he took the banka with him for the purpose 
of cutting wheat, but he did not take the 
trouble to repeat this in the Sessions Court. 

There seems to be no doubt that he took it 
for the purpose of murdering his wife. I 
agree with the learned Sessions Judge that 
the provocation was not grave and sudden 
so as to deprive the accused of his self-con- 
trol, and that Excep. 1 of s. 300 does 
not apply. T, therefore, dismiss the appeal 
and uphold the conviction and sentence. 
Transportation, however, is a severe punish- 
ment in a case of this kind. It appears 
that the wife was caught in the act with 
Kanhai more than once before, and that 
the accused had had to pay a fine to the 
caste. When he found her with her lover 
after all this, the provocation was certainly 
grave. The exception does not apply, but 
1 direct that the record be sent to Govern- 
ment with a recommendation that the 
sentence be reduced. 

2. Sentence reduced. 


[91 I. C. 19255 

niiuation of un inquisiioriul nature is both improper 
and illegal. 'J'he e.xaminatioii of the accused must 
not be conducted in the manner of cross-examination 
of an adverse witness by Counsel. Such examination 
seriously i)rcjiidices the accused in his defence and 
vitiates the trial, jp. 213. col. 2.] 

Obiter dictum : -Far a conviction under s. 228 of 
the Penal Code there must be intentional interruption 
to the Court. The mere fact that two persons who are 
being jointly tried for the eame offence consult 
together in (’ourk before making their statement in 
Court does not amount loan interruption in the pro- 
ceedings of the Court and is not, therefore, an offence 
under s. 228 of the Code. [p. 243. col. 1.] 

Application for revision against an order 
of the Additional Sessions Judge, Nagpur. 
Mr. S. r. Deshmukh, for the Applicant. 


ORDER, — The applicant Mahadeo 
Singh was convicted of an offence 
under s. 500 of the Indian Penal Code 
and sentenced to one 5 'ear’s simple im- 
prisonment and a fine of Rs, 100 or in 
default to undergo simple imprisonment 
for three months, by the First Class Magis- 
trate, Nagpur. The co-accused of his, Chhit- 
than, was similarly convicted in the same 
trial and sentenced only to a fine of Rs. 200 
or in default six months* rigorous imprison- 
ment. The present applicant appealed to 
the Court of the Additional Sessions Judge, 
Nagpur, and the Additional Sessions Judge 
maintained the conviction but reduced 
the sentenced to one of four months' simple 
imprisonment only. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Revision No, 183 of 1925. 

September 11, 1925. 

Present;— Mr. Findlay, Officiating J. C. 

MAHADEOSIN GH — Accc sed — Applicant 

versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code (Act V of 1S9S), $. 3^2— 
Examination of accused, object of — Cross-examination 
of accused, legality of — Consultation between several 
accused, whether permissible — Penal Code (Act XLV of 
I860), S.228 — Interruption to judicial proceeding, what 
amounts to. 

There is no provision of law under which two 
persons who are being tried jointly for the same 
offence are debarred from making a consulted state- 
ment in their examination under s. 342 of the Cr. P. C 
[p. 243, col. 1 ] 

The object of the examination of an accused person 
under the provisions of s. 342 of the Cr. P. 0. is to 
enable the accused in his own interests to give an 
explanation of the circumstances appearing in the 
evidence against him. It is not open to the Court to 
examine an accused person for the purpose of tilling 
up gaps in the evidence for the prosecutioxL. An eza- 


The case against the applicant, as also 
against the co-accused Chhitthan, was that 
a caste panchayat was held at Powni on the 
13th of August 1924 and they had defam- 
ed the complainant P. W. No. 1 Sukhdayya, 
a widow of 40 years of age, by alleging and 
taking an oath to the effect that they had 
seen her having intercourse with one 
Chacha in a certain nala. The defence of 
the present applicant in the Magistrate’s 
Court was that the incident was true, and 
he admitted further having made the state- 
ment before the panchayat. Apparently, 
Exception (8) of s. 499, Indian Penal Code, 
was the main stay of defence. 

The first point urged on behalf of the 
applicant is that the Magistrate’s examina^ 
tion of the accused xvas an illegal and 
improper one. In the initial portion of his 
judgment, which portion I may say inci- 
dently contained much irrelevant matter, 
which should not have found place therein, 
the Magistrate states that when he was 
examining the first accused he found that 
the two accused were exchanging remarks. 
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He accordingly removed the second accused 
from the Court atid examined the first 
accused in his absence. I may say that 
I am aware of no authority for such an 
exceptional curious method or procedure. 
The report the Sub-Divisional ^lugistrate 
has submittecl showing cause against the 
present appU^ition for the conviction 
being upheld, suggests that the removal of 
the co accused from the dock in the circum- 
stances alleged was justified, as the conduct 
* of the two accused clearly amounted to an 
offence under s. 223, Indian Penal Code, 
and the course which the Magistrate took 
of removing one of the accused while the 
other was examined, was a more simple 
and correct one. 

Now in the first place, I am not aware 
of any provision of law under which two 
co-accused on trial for the same crime are 
debarred from giving a consulted statement 
in their examination. It would have been 
equally open to each of the accused to say 
“I decline to make any statement; my 
Counsel will make an oral statement, or 
file a written statement on behalf of us 
jointly." Such a course of action would 
undoubtedly have been lawful on the part 
of the accused and 1 fail to see that the 
course the accused attempted to follow, was 
in reality an illegal and improper one. In 
this connection the essential purpose of 
8. 342 of the Cr. P. C. must be kept iu mind. 
The vital principle underlying it is that 
the accused is only examined in order to 
enable him to explain anv circumstances 
appearing against him. I may add inci- 
dently that there is no reason to believe that 
either of the accused could possibly have 
been convicted of an offence under s. 223, 
Indian Penal Code. For a conviction under 
that same provision of law there should be 
an intentional interruption to the Court, 
and the action of the accused in the Magis- 
trate’s Court does not reasonably suggest 
such intention and would appear undoubt- 
edly to have been taken in good faith in 
their own interests, c/. In re Surendra 
Nath Banerjea (1). 

I now come to the actual nature of the ex- 
amination of the accused No. 1, that is the 

present applicant, in the absence of his co- 
accused. He was subjected by the Magis- 
trate to a detailed and searching examina- 
tion as regards the act of fornication 
which he alleged he had witnessed. As a 

(1) 10 0. W. N. 1062 at p. 1065; 4 Cr. L. J 210; 
4C. L. J. 415 


glance at the said examination will show, 
it was conducted in the way in which the 
cross-examinatimi of a hostile witness 
might conceivably be carried through. 
Tlie purport and the matter of the exami- 
nation were onlv too obviouslv in direct 
conllict with tlie letter and the spirit 
of s. 342, Cr. P. C. It seems necessary even 
at this time of day to emphasise tlie under- 
lying purpose of an examination of an 
accused under s. 342; that purpose should 
be sulTiciently clear from the wording of 
the section itself yet many Magistrates 
seem unable to appreciate it. The object 
of the provision is to enable the accused 
in his own interests to give an explanation 
of the circumstances appearing in the evi- 
dence against liim. It is not competent 
for the Court to examine the accused for 
the purpose of filling up gaps in the 
evidence for the pi'osecution, cf. Vasin 
v. Emperor (2) and Basanta Kumar 
Ghattak v. Empress (3). An examination 
of an inquisitorial nature such as 
occurred in this case is undoubtedly both 
improper and illegal. It has again and 
again been pointed out that an examination 
of an accused under this section cannot, 
and must not, be conducted in the manner 
of cross-examination of adverse witness by 
a Counsel, c/. Hurry Churn Chuckerbatty 
v. Empress (4). Tims the law does not 
contemplate that the examination of the 
accused should be in the way it was in 
the present case. 

In the present case the Magistrate 
doubtlessly acted witli the best of motives, 
but this procedure showed a total disregard 
of the provision of the Cr. P. C. referred 
to. It is perfectly obvious that, in arriving 
at the conclusion he did, he was largely 
infiuenced by the discrepancies and con- 
tradictions, which he extracted from the 
examination of the two accused in the way 
he indicated. Not. only so, but it is clear 
from his judgment that he made the accus- 
ed demonstrate the alleged position of the 
guilty couple who were said to have been 
observed in the act of fornication. This 
procedure of tlie Magistrate has, needless 
to say, vitiated the whole trial. It was so 
diametrically opposed to the words and 
spirit of s. 342, Cr. P. C., that it cannot by 
any stretch of reasoning, be regarded as a 
mere irregularity, it was on the contrary 

(2) 28 C. 689; 5 C. W. N. 670. 

(3) 26 O. 49; 13 Ind. Dec. Ck. s.) 635, 

(4) 10 Cal. 140; 13 C. L. R. 358; 5 Iiid. Dec. (n. a.) 96. 
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an illegality whicli cnt at tlie very basis 
of the trial. 

There is a further reason vhy this pre- 
sent trial was also an illegal one. On the 
29th of April 1925 three witnesses who. the 
accused hoped, would be present without 
taking out process against them, were 
absent and an application was made for 
them to be summoned at this late stage. 
It was, undoubtedly, open to the Magistrate 
to have refused a further adjournment, but 
instead of doing this he proceeded to ex- 
amine the two accused further as to what 
these witnesses would be likely to state and 
the like. Such an examination of the 
accused once more, was wholly opposed to 
the provisions contained in s. 342, Cr. P. O., 
cf. Emperor V. Shut Nath Ghose (5). 

It cannot be too clearly understood by 
Magistrates that it is not permissible for 
them to conduct an examination of the 
accused in the way which was followed in 
the present case. I may add that the evi- 
dence of some of the three witnesses 
whom the accused desired to have summon- 
ed, would appear to have been highly perti- 
nent. Oneof these Ramnarayan Kalar(I). W. 
No. 1) in the first trial of the case then gave 
evidence that the complainant had admit- 
ted the allegations against her. The pre- 
sent trial w'as, therefore, undoubtedly an 
illegal one and the only question which 
remains is whether I should order a re trial. 

After examining the evidence in the 
case it seems to me one in w'hich matters 
are very evenly balanced, and I have come 
to the conclusion that the interests of 
justice do not call for a re-trial. Tlie con- 
viction and sentence appealed against are 
accordingly reversed and the applicant is 
acquitted. 
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(5) 7 G. W. N. 345. 


Application accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Revision No. 92 of 1925. 

Jub’- 6, 1925. 

Present: — Mr. Findlay, Officiating J. C, 
NAGO AND oTHEkS — Plaintiffs — 

Appellants 

versus 

ATMARAM— Defendant— Non-Applioant. 

Criminal Proc^durt Code. (Act V of 1898), s. U5 (1), 


i-t) Py*!limin(n'y order — Dispossession for more than 
two months— Presumption, whether can he extended 
— Magistrates, duty of, before passing preliminary 

Seotion 145 (4) of the Or. P, 0. makes it incumbent 
on tlie Magistrate to decide which of the parties was 
in posse.ssion on the date of the preliminary order and 
the proviso only applies if any other party had been 
forcibly dispossessed within two months thereof, 
[p. 244, col. 2.] 

The j>re.sumption of possession in favour of a par- 
ticular party raised under the i)roviso cf s. 145 (1) 
does not arise if the part}’ has been out of possession 
for more than two months previous to the date of th^ 
preliminary order, [p. 245, col. 1.] 

proceedings were first started under 
s. lO/,Cr. P G. and the Magistrate came to the con- 
clusion that proceedings under s. 145 would he more 
suitable after a long time, would not e.xlend the time 
under the proviso. [?7u'd.] 

Though it is competent to a Magistrate to rely on 
meie Police report in order to pass a preliminary 
order under s. 145, Cr. P. C.. if he came to the con- 
clusion that there is an imminent danger of a breach 
of the peace, it is advisable that the Magistrate should 
liave and carefully scrutinize other evidence before 
jiassing an order under the section, ns the misuse of 
provisions of as. 107 and 145 of the Cr. P. C. requires 
to be discouraged, [ibid.] 

Application for revision of an order of 
the Sub-Divisional Magistrate at Kamptee, 
dated the 25th March 1925, in Criminal Case 
No. 205 of 1925. 

Mr P. Lobo, for the Appellants. 

Mr. A. T . Wazalicar, for the Respondent. 


ORDER. — The applicants, Nago, Pama 
and Musammat Janki apply for revision 
of an order under s. 145, Cr. P. C.. passed 
m favour of the non-applicant by the Sub- 
Divisional Magistrate, Kamptee. 

I have heard (Counsel for the non- 
applicant in the first instance, and do not 
find it necessary to call on Counsel for 
the applicants to reply. Prima facie I am 
in full agreement with the order, dated the 
0th of May 1925, of Hallifax, A. J. O.. passed 
w’hen he admitted the present application. 
Admittedly, Atmaram had been in posses- 
sion of the house in question since the 
31st of October 1924. The preliminary 
order under s. 145 was passed on the 4th 
of February 1925, or more than three months 
later, and it seems to me prima facicy 
therefore, that that order was wrong and 
illegal. Sub-s.(4) of s. 145, Cr. P. C., makes 
it incumbent on the Magistrate to decide 
which of the parties was in possession on 
the day the preliminary order was passed 
and the proviso only applies if any other 
party had been forcibly dispossessed with- 
in two months thereof. The decision in 
Sheoraj Sivgh v. Emperor (1) in reality 
(1) 10 Ind. Gas. 319; U A. U J. 305; 14 Or. h. J. 
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gives the non-applicant no help ^vhatevel•. 

I have also been referred to the de- 
cision of Kotwal, A. d. O., in SesJiamo 
Nagorao Pafil v. Emperor ('2). That de- 
cision merely laid down that the condition 
precedent authorizing a Magistrate to issue 
an order under s. 145(1), Cr. P. O.. is that 
he should be satisfied that a disjuite likely 
to cause a breach of the peace exists, and 
the fact that the complaint shows that the 
complainant was out of possession for over 
two months does not vitiate the proceedings 
under s. 145. I so far concur with the said 
decision that the proviso merely recites a 
circumstance under whicli a presumption 
of possession may be made in favour of 
the disputants. This presumption, however, 
could not clearly arise in tlie present case, 
as over three months had elajised on the day 
the preliminary order was passed. On the 
evidence on record and indeed on the very 
case on which the non-applicant came to 
Court, the Magistrate was bound to hold 
that the applicants were in possession and 
the whole order was wrong and illegal and 
in contravention of the provisions of s. 145 

(4), Cr. P. C. 

1 need hardly point out that the fact 
that the Magistrate took some 2\ months 
to discover that the case could more suit- 
ably be dealt under s. 145 than under 
8 107, Cr. P. C., cannot in any way lead to 
an extension of time under the proviso to 
the sub-section quoted. I may add that 1 
concur with Hallifax, A. J. C., in thinking 
that in any event there was a failure to 
prove that there was an imminent danger 
of a breach of the peace. I am aware of 
the decision in Kliosh Muhammad Sirkar 
V. Nazir Mahomed (3), where it was held 
that the Magistrate could rely on the Police 
report in this connection, but ordinarily 
it would be well for Magistrates to care- 
fully scrutinise the evidence in this con- 
nection in this class of cases. There is 
far too great a tendency amongst private 
individuals to file applications under s. 145, 
or under s. 107, Cr. P. C., simply as a first 
move which they imagine may put them 
in an advantageous position in the sub- 
sequent civil litigation as against the 
party with whom they are at loggerheads. 
This misuse of these provisions of law re- 
quires to be discouraged, and I certainly 

(2) 44 Ind. Cas. 972; 19 Cr. L. J. 444. 

(3) 33 0. 352; 9 0. W. N. 1085; 2 C. L. J. 259; 2 Cr. 

U J. 637. 
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think that the present case is one of the 
kind in question. 

The order, in short, of which revision 
is soLigiit, was not only illegal l)ut was, in 
my opinion, uncalled for in the circum- 
stances of the case. 'I'he said order is, 
therefore, set aside and tlie application of 
the non-applicant Atinaram dated the 8th 
of November 1924 is dismissed. 

G. H. D, Appliration dismissed. 


BOMBAY HIGH COURT. 

Ciii-MiN'.VL ArpLic.vnoN* for Riivisiox No. 301 

OF 1924. 

Keljruary 11, 1925. 

Prcscnt:—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Covajee. 

In re HHAU VVANKATRSII 
(M ! A K ( ) R K A K P et \t\o n k u . 

Criiiiiml Prnct'diirc Co'lf {Arf T .s-.s*. l!f '> (c), 

.pu; ('ixli’ {Act XIA' of I, Soil), s.i. p;}. .p/T— ^ 

Docuiuent jinuluced in I'lUicecdiioj—Foriiitry— Com- 
plaint by Court, u'htthur neceftsary. 

The of s. 195 (c) of iiic Cr, I». C. is wide 

eiiousli to include any dorumenl produced or «iven in 
evidence in the course of a proceedin'?, whether pro- 
duced or given in evidence by the j)arty wlio is alleged 
to liave committed tlie olYeiico or by anv one cTsc. 
The intention of tlie liOgislature in the framing of 
thy section was to give authority only to the Court 
in wliich a procectling was pentling to lile a complaint 
in respect of documents which were produced or given 
in evidence before it. [p. 217, col. l.j ” 

Criminal application against an order of 
the First Class Magistrate, Pandharpur, 
confirmed on appeal by the Additional 
Sessions Judge, Sholapur. 

Mr. P. B. Shingne, for the Petitioners. 

Mr. D. H. Manerikar, for the Complain- 
ant. 

Mr. S. S. Patkar, Government Pleader, 
for the Crown. 

JUDGMENT. 

M3.cl60cl9 C. J. — The four petitioners 
apply to this Court for revision of an order 
passed on April :3. 1921, by the First Class 
Magistrate of Pandliarpur holding that it 
was competent to him, on the complaint 
of the opponent, Shahabuddin Babaji, to 
take cognizance of some of the offences 
referred to in s. 195 (c) of the Cr. P. C., and 
that a complaint in writing under s’ 476 
was unnecessary. The Additional Sessions 
Judge rejected the petitioners’ application 
for revision on October 13, 1924, 
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The second petitioner owned a house at 
Pandharpur which was sold by a registered 
sale-dee' on O *tober 28. to one Ibra- 

him Babaji, youne’er brottier of the com- 
plainant. On March li)21, Ibrahim 

Babaji brought a suit (No. 295 of 1921) 
against the second petitioner in the Court 
of the Subordinate Judge at Pandharpur, 
for possession of a portion of the house. 
The second petitioner put in a written 
statement, stating that the house was given 
by him to his wife, Chandrabhagabai for 
maintenance during her life time by a 
k'arar?i(ima dated December 11, 1919. The 
kararnama was written by the petitioner 
No. 1, and was attested by petitioners Nos. 
3 and 4. In the same proceeding Chandra- 
bhagabai appeared by a Pleader and applied 
that she should be made a party to the suit. 
The petitioners contend that the effect of 
what then happened was that the karar- 
iiama was produced in tliese proceedings 
by Chandrabhagabai’s Pleader and shown 
to the Presiding Judge. Sometime there- 
after proceedings were instituted against 
petitioner No. 1 under s. 110, Cr. P. C., in 
the Court of the Sub-Divisional Magistrate 
at Pandharpur ; the korarnama was produc- 
ed there and marked as Ex. 18 in the case. 
In Suit No. 295 of 1921, a summons was 
issued by the Subordinate Judge at Pan- 
dharpur to the Sub-Divisional Magistrate 
to produce the karamama in Court on 
December 7, 1922; it was accordingly sent 
with a clerk to the Subordinate Judge's 
Court on January 22, 1923 ; and it bears an 
endorsement of the clerk. In obedience to 
another summons of the Subordinate 
Judge's Court the Sub-Divisional Magis- 
trate again sent the kararnama to that Couit 
on July 26, 1923, and the Court subsequent- 
ly oraered it to be exhibited. On July 18, 
1923, Shahabudin Babaji filed a complaint 
in the Court of the First Class Magistrate 
at Pandharpur, and charged the petitioners 
with offences under ss. 465 and 467, Indian 
Penal Code, alleging that the kararnama 
was forged. The petitioners thereafter pre- 
sented an application to the First Class 
Magistrate contending in effect that the case 
■^vas governed by s. 19 d, Cr, P. C., and that 
he could not take cognizance of the alleged 
offences in the absence of a complaint in 
writing under s. 476. The application 
was dismissed. The learned Additional 
Sessions Judge was thereupon moved by 
two separate petitions ; he dismissed one of 

them iQX default, aad decided the ether on 


ATE3H CHAKORKAR. [9i J. C. 1925] 

the jnerits, holding that a [complaint undef 
B. J'fi was not necessary. 

'I'he main ground on wliich the petition- 
ers’ Pleader argued the case before us was 
that the ka)ar7}ama was produced in the 
proceedings under s. 110, Cr. P. C., and 
consequently, the first petitioner, who was 
a party to tiiat proceeding, coxild not be 
l)ro&ecuted for having forged the document 
except on the complaint of the Sub-Division- 
al Magistrate. M e agree with the Addition- 
al Sessions Judge that the document was 
not “produced or given in evidence" within 
the meaning of the terms of s. 195 (c), Cr. 
P. C., in Suit No. 295 of 1921, But we do 
not agree with him that the document was 
not “proriuced” in the proceedings under 
s. lOt), Cr. P. C. The kararnama was pro- 
duced and niarked there as Ex. 18, and was, 
therefore, given in evidence in those pro- 
ceedings. kSection 195 (1) (c) is as follows: — 
“ No Court shall take cognizance of any 
offence described in s. 463 or punishable 
under s, 471, s. 475 or s. 476 of the same 
Code, when such offence is alleged to have 
been committed by a party to any proceed- 
ing in any Court in respect of a document 
produced or given in evidence in such 
proceeding, except on the complaint in 
writing of such Court, or of some other 
Court to which such Court is subordinate " 
The Government Pleader would have us 
read into the section some such words as 
“by such party or by a witness on his 
behalf." On this point the Additional 
Sessions Judge said: — 

“ This brings me to the necessity of 
investigating how the kararpatra found 
its way on the record of the Sub-Divisional 
Magistrate in the enquiry held under s. 100, 
Cr P. C., and how it came to be marked 
Ex. 18. The evidence of the above- 
mentioned Pleader (Mr. Dharurkar) makes 
the situation quite clear. It is an undisput- 
able fact that Ex. Ifl was not produced by 
any of the applicants. By a process almost 
similar to the one mentioned in Janardhan 
Thakur 'v. Baldeo Prasad Singh (1), Ex. 18 
came on the file of the Court of the Sub- 
Divisional Magistrate, Pandharpur. And 
the aforesaid ruling lays down that a docu- 
ment so coming into Court is not one pro- 
duced under, s. 195 and hence no sanction 
under cl. (c) is necessary." 

Jn the case of Janardhan Thakur v, 
Baldeo Prasad Singh (1) there was a dispute 

(1). 55 Tnd. Cas. 28S; 5 P. L. J. 135; IP. L. T. 

{WO) Pat W\ Si Cr. L. J. 272,, 
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as to the possession of immoveable property 
between an auction-purchaser and another 
claimant to the land. The latter produced 
a certain document before the Police Officer 
who was in(iuiring into the disj^ute. d'he 
officer &led it with his report and subse- 
quently referred to it in his deposition. 
The party who had produced the document 
withdrew from the proceedings and the 
Magistrate, without referring to the docu- 
ment, recorded a finding that the possession 
was with the auction-purchaser. The latter 
moved the Magistrate to impound the 
document and to sanction the prosecution 
of his opponent. The opponent resisted the 
application on the ground that sanction 
was not necessary. The auction-purchaser 
thereupon tiled a complaint against him 
under ss. 463, 471 and 476, Indian Penal 
Code. The accused pleaded that sanction 
was necessary, but process was issued. 
The accused moved the High Court without 
having moved the Sessions Court, when it 
was held that it would be a strain of ordi- 
nary language to say that the document, 
which came into Court merely because it was 
attached to the Police report prior to the pro- 
ceedings was “produced" in the proceeding. 
Assuming, however, that it was “produced," 
the prosecution of the accused, who had no 
hand in its production, was not barred by 
reason of the absence of sanction. Mr. 
Justice Foster said (page 138*): — 

“Ido not see how the prosecution of a 
party who had no hand in its production, 
is barred by the absence of the sanction of 
the Court. We have been taken tlirough a 
number of authorities, but in every case the 
party was criminally implicated, direct- 
ly or by abetment, in the production." 

Further on he says (page 139*): — 

“ In the present case the Court had no 
grievance against the petitioner. He nei- 
ther produced the false document, nor abett- 
ed its production. So in no way did he 
abuse the authority of the Court. 

The Additional Sessions Judge then 
refers to In re Paramesivam Nambudri (2). 
where Mr. Justice Tyabji said (page GSlf): 

“Clauses {b) and (c) agree in some respects, 
but differ in this— that the offence is identi- 
fied in cl. (6) by reference to the fact that 
it has a direct connection with some pro- 
ceedings in Court, viz., having, been (i) 

(2) 31 Ind. Cas. ICl; 39 M. 677; 18 M. L. T. 322; 16 

Cr. L. J.7 2I. ^ 

•Images of 5 P. b. 

■JpBge pf #9 M.— [fi'd] 
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committed in or (u) in relation to the pro- 
ceedings; whereas iu cl. (c) the offence has 
to be connected not with the proceeding, 
but (/) with a document produced or given 
in evidence iu the proceeding ; and (n) by 
the fact that the document has been pro- 
duced or given in evidence by a party to 
the proceeding." 

We think that s. 195 (c) is wide enough to 
inclu<ie any document produced or given in 
evidence in the course of a proceeding whe- 
ther produced or given in evidence by the 
party who is alleged to have committed the 
offence or by any one else, and that the inten- 
tion of the Legislature iu the framing of the 
section, as it stands now, was to give author- 
ity only to the Court in which a proceeding 
was pending to ffle a complaint in respect of 
documents which were produced or given 
in evidence befoie it. If there had been 
any intention to limit the provisions of the 
section to a document produced or given 
in evidence by a party to the proceeding, 
then it would have been a simple matter to 
insert words to make that intention clear. 
These words are not there. We can only 
construe the section as it stands. We think 
the Additional Sessions Judge was wrong 
in holding that the kararnama had not 
been produced or given in evidence in the 
proceedings before the Sub- Divisional 
Slagistrate within the meaning of s. 195 
(c), so that it was not necessary that he 
should make a complaint under s. 476 
before a Court could take cognizance of the 
offence charged against the petitioners. 
The Rule is made absolute by setting aside 
the order of the lower Court. 

Coyajee, J,— I agree in holding that 
neither tiie language of s. 195, Cr. P. C., nor 
the object of that enactment, requires us 
to restrict its operation in the manner con- 
tended for by the opponents in this case. 

z. K. Rule made absolute. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Revision No. 98 of 1925. 

August 11, 1925. 

Present: — Mr. Findlay, Officiating J. C. 
BAJIRAO — Accused — Applicant 

1 ersus 

Musammat DADIBHAI and another 

— Non-Applicants. 

Ciiminal Procedure Codt (Act V of IffOS), t8.J,36 


BAJIRAO V. DADIBSAT. 
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The im re fact that tiie case is ('ne in which the 
Sop^ii iis Judge has no power to jinss linai < nlcis t ut 
v. ill luive to n-fer tlic case to tlie Jligh (\.urt for such 
oiflLis, should he see cause to do so. does not furnish 
any sutliciLiit reason for departing from tiiis rule of 
] 'I’a^’t ico. 

:^Efnj,a-or v. Aldus Sohhan, 2 Ind. Cas. 84G; OC C. 0i:>; 
lo C. . X. i.iJ; 10 (,r. L. J IHO, PiaK/i IWhuri Saha v 
Phani lUmsan llaldfir, 03 Ind. Cas. HO; 18 C. A.’H: 22 
Cr. L. fJ. (ioU, ami Pipin liihari Miikhcrji v. Emperor 
•15 Jud. Cab. 307; 3 F. L. J. 3U:>; -1 I>. L. W. 3l^7; lit 
Cr. L. J. ooO, followed. 


Ap])lication for revision of an order of 
the Sub-Divisional IHagistrate, Clondia, 
dated the 15th April 1925, in Appeal No. 3UU 
of 1024. 

i\Ir. 4/. V . Ahhyunka)\ for the Api)licant. 

.Messrs. 1 . ilf. Bose and 1 . D. J okatdar^ 
for the Non-Applicants. 


ORDER. — The present application has 
been hied against an order, dated the 
15th Aiu'il 1025, of the Sub-Divisional 
Magistrate, (Jondia (Jlhandara), declaring 
the non-applicants Dadibai and Kaniabai 
to be in possession of certain sir fields in 
Monza Oangla of the Gondia Tahsil. On 
the api^lication coining on for hearing 
Counsel for the non-applicants raised a 
preliminary objection to the effect that 
this Court should not entertain the applica- 
tion on the merits, as the Sessions Judge 
had, under ss 435 to 4 38 of the Cr. P. C., 
concurrent jurisdiction in the matter, and 
it was accordingly urged that the applica- 
tion should have been first made in the 
Court of the Sessions Judge, Bhandara. In 
this connection the following decisions have 
been quoted: — (i) Emperor v. Abdus Sbbhan 
(1), (ii) Rash Beliari Saha v. Phani Bhusan 
Haidar (2) and ( Hi) Bipin BihaH Mukherji v. 
Emperor {'6). The first of these cases was dis- 
tinctly analogous in its circumstances to 
those of the present one. There it was sought 
to attack a conviction by a Magistrate of the 
First class, which was non appealable. At 
the most, all the Sessions Judge could 
have done would have been to have referr- 
ed the case for final orders to the High 


(1) 2 Ind. Cas. 846; 36 C. 643; 13 C. W. N. 753; 10 
Cr. L. J. 190. 

(2) 63 Ind. Cas. 410; 48 C. 534; 22 Cr. L. J. 650. 

(3; 45 Ind. Cas. 397; 3 P. L. J. 302; 4 P. L. W. 327j 
JO Or. L. J, 589, 


Coiuts, yet Caspersz and Ryves, J J., held 
that unless special grounds were shown, 
the ap])lication should ordinarily be first 
of all made to the Sessions Judge. In 
Rash Ptthari Saha v. Phani Bhusan Haidar 
('2) a similar vieAv was taken. In that case, 
even although the Sessions Judge could 
not be said to have concurrent and final 
juris(iiction with the High Court, inasmuch 
as all he could was to report the case under 
s. 438, Cr. P. C., to the High Court, it was 
held that the ordina7y practice should be 
adhered to of iirst moving the Sessions 
Judge in the matter. A similar view was 
taken by Jwala Prasad and Imam, JJ., in 
Bipin Bihari Mukherji V. Emperor (S) and 
this rule of ])ractice is followed by the 
majority of the High Courts in India. For 
my own part, I can see no reason for differ- 
ing from the view in question. 

As regards the mere entertaining of tiie 
application for revision, it is undoubtedly 
true that the Sessions Court has concur- 
rent jurisdiction with the High ('ourt, and 
the fact that the Se.ssions Judge may not 
be able to pass final orders in the matter 
and, should he see cause to do so, have to 
refer the case for such final orders to the 
High Court, does not see perse any suffi- 
cient reason for departing from a rule of 
practice which is not only administratively 
convenient but is also, from a purely judi- 
cial point of view, a salutary one. 

While this C’ourt, therefore, will not 
ordinarily entertain applications like the 
present one unless the lower Court has been 
moved in the first instance, it will always 
be prepared to do so if extraordinary and 
special circumstances are shown which 
justify immediate resort to this course. In 
the present case the learned Counsel for 
the applicant has suggested that these 
special circumstances consist of the fact 
that there is the danger of a breach of 
the peace and that immediate action is 
necessary. In addition, he has referred to 
some inevitable delay which has occurred 
in the disposal of the present application. 

So far as the latter point is concerned, it 
seems to me extremely probable that had 
the application been made to the Sessions 
Judge, the case might have been fully 
gone into in that Court with more expedi- 
tion than is possible in the circumstances 
prevailing in this Court. 

As regards the danger of a breach of 
the peace and the necessity of immediate 

action, t)iese two coasiderationa could^ 


* 
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'v\’ith equal truth, be postulated of practi- 
cally each and every case under s. 14.') of 
the Cr. P. fh and I am unable to a<lniit 
that these considerations are so wholly 
exceptional ones as to justify this Couit 
departing from tlie established rule of 
practice that applications of the present 
nature should lirst of all be made in the 


Sessions Court. 

In the present case, howerer, a Rule 
has issued, rightly or wrongly, from the 
Court and it seems to me that in the cir- 
cumstances I should accordingly dispose 
ofit on the merits; <■/'. Abdul Matlab v. 
Nanda Lai Khatel (4). I will accordingly 


proceed to do so. 

(j I) Order accordincfhj. 

/4) 77 Ind. CDS, OaO; 50 C. r>:\- (1025) A. I. K. (C4 
671; 25 Cr. L, J. 52C. 


LAHORE HIGH COURT. 

Criminal Revision No. 1L2 of IJ-o. 

November 19, 1923. 

Present : — Sir Shadi Lai, Kt., Chief 

J ustice. 

ABDULLAH alias KALLAN— Accused— 

Petitioner 

versus 


EMPEROR. ! 

the house of the prisoner Abdullali was 
raided by a party consisting of a .Magistrate 
and several Police Clhcers. • A small 
room in the upper story of the house was 
searched, and a tin bo.\ containing cocaine 
was found in that room between two cbar- 
poys which were lying one (ui tlie lop of 
the other. The learned Sessions Judge 
concurring with the 'Trial Court has con- 
victed the piisoner for being in unlawful 
possession of cocaine, an oiYence punishable 
under s. 01(1) of the Punjab Ivxcise Act, 
1914. 

d'he raiding party comprised Khan 
Bahadur Chaudhri Nabi Ahmad, a Magis- 
trate of tlie First Class; Khan Sahib Shabbir 
Hussain Khan, Superintendent of Police; 
Khan Sahib Ikranuil Hai], Deputy Super- 
intendent of Police; M. Surkhru Khan, SuVi- 
Inspector of Police, Zabir-ud-din, Head 
Constable; and two luuopean Police In- 
spectors and all of them witli the exception 
of the European Inspectors liave been e.x- 
amined as witnesses, and have deposed to 
the recovery of cocaine from the house of 
the accused. In view of the reliable evi- 
dence it is futile to contend that cocaine 
was surreptitiously introduced into the 
house by an enemy of the convict. It is, 
however,' urged that respectable inhabitants 
of the locality, in which the house is situat- 
ed, were not asked to attend and witness 
the search as required by s. 103 of the Cr. 


EMPEROR— Respondent. 

Criminal Procedure Code {Act I of I^VS), s. / > 
House Search-Failure to invite c 

effect of -Search conducted by responsible officeis, 

object of the Legislature in requiring the pie- 
sonce of two or more respectable witnesses of the 
locality at a house search is to 

Bible chicanery and unfair dealing on the pait of the 
ollicers entrusted with tlie execution of c 
•warrant and to ensure that anything incriminating 
-which may be said to have been found in the premises 
searched was really found there and was not m ^ 
ed by the members of the search party. The tail ire 
to call persons of the locality as witnesses to ^1^® 
does not. however, render the search illegal, especi- 
ally where the search is conducted by ^ 

and respectable officers in the presence of » 
and there is an explanation forthcoming of the failure 
to invite the neighbours to witness the searcU. Ij). 
249, col. 2; p. 250, col. l.j , < *. 1 .^ 

Petition for revision of an order of the 

Sessions Judge, Delhi, dated the Ilth June 

1923 

Sheikh Niaz AH, for the Petitioner. 

Mr. C. H. Carden Noad, Assistant Legal 
Hemembrancer, for the Respondent. 

JUDGMENT.— On the morning of 
the 14th September 1923, at about 6 a. m. 


P. C. But the failure to call inhabitants 
of the locality as witnesses to the search 
does not render it illegal. A satifactory 
explanation for not inviting the neighbours 
to witness the search at that early hour of 
the morning has been furnished, and I 
am unable to hold that the irregularity 
makes the search illegal. I am supported 
in this view by the judgment of the 
Madras High Court in Satagopala Cliarlu 
V. Satrughna Beliara (1). To the same 
effect are the observations in Queen- 
Empress v. Raynan (2). It will be observed 
that the object of the Legislature in requir- 
ing the presence of two or more respect- 
able witnesses of the locality is to guard 
against possible chicanery and unfair deal- 
ings on the part of the officers entrusted 
with search warrants, and to ensure that 
anything incriminating which may be said 
to have been found in the premises search- 

(1) 17 lud. Cas. 75; 23 M. L. J. 445 at p. 44C:qlU]2) 
M.AV. N. nil; 13 Cr. L. J. 763. 

(2) 21 M. 83; 2 Weir 40, 374 & 503; 7 Ind. Dec. (n. t ) 

415. ’ 
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ed, was reallv found there and was not 

' V 

introduced bv the members of the search 
party. In view of the responsible and 
respectable officers who conducted the 
search, and considering that a Magistrate 
of the First Class was also present at that 
time, I have no hesitation in holding that 
the search was properly made and that the 
incrimating article was found in tlie house. 

It is further clear that the petitioner 
was sitting just in front of the chobai'a in 
which the cocaine was found, and that 
search must, therefore, be deemed to have 
been conducted in his presence. 

For the aforesaid reasons I am of opinion 
that the guilt of the petitioner has been 
established. It appears that he has already 
been convicted of an offence in respect of 
cocaine, and the imprisonment for six 
weeks which he has now undergone, cannot, 
therefore, be regarded as an adequate 
punishment. The application for revision 
is accordingly rejected. The convict must 
surrender to his bail. 

z. K. Revision rejected. 


NAGPUR JUDICIAL, COMMIS- 
SIONER’S COURT, 

Criminal Revision No. 136 of 1925. 

July 11, 1925. 

Present --Mr. Findlay, Officiating J. 0. 

M usammat RITHA anu another — Acco^ed 

— Applica.^ts 
i^ersus 

E.MPEROR— Opposite Party. 

Penal Code {Act XLV of 1S60), s. IfOUt— Bigamy — 
Second marriage by woman abandoned by husband — 
Sentence — Criminal Procedure Code (Act V of ISOS), 
s. — Revision- B'indings of fact, interference with. 

In a criminal revision the High Court will not 
interfere with a finding of fact arrived at by the 
lower Courts! [p. 251, col. 1.] 

Where a woman who had been left largely to her 
fate by her husband and had been living in adultery 
with a paramour marries that paramour, she is 
guilty only of a technical offence under s. 494 of the 
Penal Code and should be awarded only nominal 
punishment, [p. 251, col. 2.] 

Application for revision of the order 
of conviction and sentence passed by the 
Sessions Judge, Bhandara. 

Mr. P. C. DiLtt, for the Applicant. 

Mr. G. P. DLcic^ for the Crown. 

ORDER. — The applicant Musammat 
Rithahas been convicted of an offence under 
s. 494, Indian Penal Code, and sentenced to 
tw© years' rigorous impriaontnent while her 
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co-accused Rajaram has been convicted of 
abetment of the same offence and sentenced 
to a similar punishment by the First Class 
Magistrate, Balaghat. The appeals of both 
the accused to the Sessions J udge, Bhandara, 
were dismissed. 

The facts of the case have been stated 
at great length in the judgments of the 
two lower Courts and it is unnecessary to 
repeat them here. As regards Musammat 
Ritha the first point urged is that the 
alleged marriage to Mahangu was not a 
valid one as he was not present at the 
initial ceremonies of the marriage of 
Mahangu with a Rui plant. I am unable 
to find any sufficient evidence on record 
that this factor necessarily in any 
way, invalidated the marriage with 
Mahangu and I can see no reason for 
differing from the careful findings of fact 
in this connection which have been arriv- 
ed at both by the Magistrate and by the 
Sessions Judge. It has been suggested in 
this connection that Musammat Ritha 
herself may have in good faith believed 
that she wasnot legally or validly married to 
Mahangu. This supposition seems to me a 
very far fetched one in the circumstances of 
the case. I have been referred to the power- 
of-attorney dated 30th May 1923 (Ex. D. 1) in 
which /Vtisam77iai Ritha and her step-mother 
described herself before the Sub-Registrar 
as the widow of Chaitram but it seems to 
me very obvious that this power was execut- 
ed after the marriage of Ritha with the 
intention of creating evidence to show that 
Ritha had not been married to Mahangu. , 
This was in reality an admission in their 
own favour made by the parties concerned 
and is, in my opinion, of no evidential value. 
The circumstances of the case all suggest 
to me that Musammat Ritha knew she had 
been validly married to Mahangu. 

It has also been suggested that the com- 
plainant had abandoned Mttsammat Ritha 
to her fate and the ihraimama (Ex. P. 1) 
has been referred to in this connection. 
The circumstances surrounding the execu- 
tion of this ikrarnama have been very 
fully dealt with by both the Courts below. 
Their finding that the ikrarnama was 
voluntarily executed by Musammat Ritha 
is one which on the evidence the Courts 
below were entitled to arrive at although 
for my own part I regard the circumstances 
surrounding its execution as obscure and 
as suggesting that undue influence was 
brought to bear on ilfiwamffiat Ritha at Jhe ^ 
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time it was executed. On revision, however, 

I do not think 1 would be entitled to inter- 
fere in this connection with the lindin" of 
fact arrived at by the lower Courts. The 
evidence in question may be considered to 
be of a marginal nature in the interpreta- 
tion of which individual Judges might 
differ. 

The next point urged is that the com- 
plainant admits that he has now married 
another woman and it has been s\iggested 
that this in effect implied on his part that 
the marriage with Musammat Ritha \yas 
ended with his consent. This contention 
was not offered in the appeal before the 
Sessions Judge and its consideration would 
involve an examination of question of fact 
as regards the caste custom which it does 
not seem to me should be gone into at this 
stage. In my opinion, therefore, no sufficient 
grounds have been shown in revision which 
would entitle Musamrnat Ritha to an ac- 
quittal. 

As regards Rajaram it has been suggest- 
ed that he at least had good reason to believe 
that Musammat Ritha was not lawfully 
married to Mahangu. In view of the pan 
Rojaram has played in this affair any such 
supposition seems to me to be absolutely 
impossible. If he bad married Musammat 
Ritha in innocence is it conceivable that he 
would have gone on for many months 
afterwards to pass himself off merely as 
her servant and would have made every en- 
deavour to conceal the fact of the maiiiage. 
The whole history of this case in short 
forbids the theory that Rajaram was inno- 
cent of mens Tea in marrying Musammat 
Ritha. The convictions, therefore, in this case 

will also be sustained. 

Coming to the question of sentence, how- 
ever, it seems to me that the circumstances 
of the case did not, from any point of view, 
call for the infliction of any such sentence 
as that imposed. The standing Counsel 
frankly admitted that in the case of at 
least Musammat Ritha he was wholly unable 
to support the sentence imposed. 1^® 
offence in the present case committed by 
either applicant was little more than a 
technical one. It would seem only too obvi- 
ous that the real crux of contention between 
the parlies arises from the fact that 
Musammat Ritha is entitled to property. 
Not only so but for long Musammat Ritha 
would appear to have been living m ad- 
ultery with Rajaram, and the complainant 
Kmained qnicEcent. If there was not tech- 
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nical abandoment of bis wife by the com- 
plainant, he at least showed by Ids conduct 
that he was very much prepared to leave 
the woman largely to her fate. Not only 
so but it is clear that the complainant lias 
since married another woman. In all these 
circumstances it seems to me that the 
offence committed by either applicant be- 
came in effect largely a technical one and 
I am unable to understand how both the 
lower Courts came to the conclusion that 
it was necessary in tlie interest of justice 
to send a young girl of Musammat Ritha's 
age to Jail for a period of two years. She 
has been much more sinned against than 
sinning and if she committed a teciniical 
criminal offence, this was done largely 
under the inlluence of her motlier and 
others who should have known better. In 
Kajaram’s case also a very similar set of con- 
siderations ap])lies and it seems to me that 
a nominal sentence was also called for in 
his case. This prosecution has obviously 
arisen purely out of vindictive motives 
and this consideration cannot be lost sight 
of in the infliction of punishment. 

1 may add that under the new Cr. P. C. 
the offence under s. 194, Indian Penal Code, 
is one ■which is coinpoundable with the 
permission of the (’ourt. In Musammat 
Ritha’s case I do not think any substantive 
sentence was called and the sentence of 
two years’ rigorous imprisonment is set 
aside. She will be called on to enter into 
a bond in her o\vn recognizance for 
Rs. 500 with one surety of the like amount 
to appear and receive sentence when called 
upon during the period of one year and in 
the meantime to keep the peace and to be 
of good behaviour. In the case of Rajaram 
the sentence of imprisonment will be re- 
duced to that already undergone, viz., two 
days and he will in addition pay a tine of 
Rs. 500 or in default he will suffer six 
months’ rigorous imprisonment. 

z. K. Order accordingly . 


LAHORE HIGH COURT, 

Criminal Rrvjsion No. 1528 of 1923. 

November 28, 1923. 

Present: — Wr. Justice Moti Sagar. 
JAWALA bINGH— Complainant — 

Petitioner 

versus 

MADAN GOPAL— Accused— Respondent. 

Criminal Procedure Code {Aot V o/ JSV$), 9 . 
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Sanction to prosecute granted bij Munsif— Appeal, 

ionnn o/. 

# 

For the purposes of s. 105 of the Cr. I*. O.. a 
Munsif is subordinate only to the Senior Sul)-Ju(lge 
and an appeal from an order of a Munsif refusing or 
granting a sancti'm lies to the Senior Subordinate 
Judge and not to the ftistrict Judge. 

Petition for revision of an order of the 
Senior Subordinate Judge, Lyallpur, dated 
the 10th June 1923. 

Mr. F. A. Cooper, for the Petitioner. 

Mr. B. R. Puri, for the Respondent. 

JUDGMKNT. — In this case sanction 
for the prosecution of one Madan (Jopal for 
an oifence under s. 210 of the Indian Penal 
Code was granted by the Munsif of Layall- 
pur under s. 195 of the Cr. P. C. An appeal 
was preferred against this order in the 
Court of the Senior Subordinate Judge who 
set aside the order of the Munsif and re- 
vo'-^ed tlie sanction. 

Jawala Singh, the opposite party, has now 
come up in revision to this Court, and it 
is contended on his behalf that the order 
passed by the Senior Subordinate Judge 
was without jurisdiction and that he had 
no power to hear an appeal from the order 
of the Munsif granting sanction. Reliance 
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been held that for the purposes of s. 195 the 
Court of inferior jurisdiction, namely, the 
.subordinate Judge, is the Court to which 
the Munsifshall be deemed to be subordi- 
nate. Reference may also be made in this 
connection to sub cL (a) to sub s. (7) of 
s IOd whicli in the Code of 1898 has been 
added by way of explanation of the expres- 
sion ordinarily This clause lays down 
that the Appellate Court of inferior jurisdic- 
Uon should be the Court to which the 

Onginal Court should be deemed to be 
subordinate. 

It is clear in these circumstances that 
lor the purposes of s, 195 of the Cr. P. C. 
the Munsif was subordinate only to the 
Senior Subordinate Judge and that the 
appeal was, therefore, rightly decided. I 

do not see any force in the petition and I 
accordingly reject it. 

Petition rejected. 


is placed in support of this contention on 
els. (6) and (7) of s. 195 of the Cr. P. C. and 
onthecaseof Siinde?* Singh v. Phnman Singh 
(1). Section 195, cl; (6) of the Cr. P. C. lays 
down that any sanction given or refused 
under this section may be revoked or grant- 
ed by any authority to which the authority 
giving or refusing it is subordinate; and 
sub-s. (7) lays down that for the purposes 
of this section every Court shall be deemed 
to be subordinate only to the Court to which 
appeals from the former Court ordinarily 
lie. In Sunder Singh v. Phuman Singh 
(1) it was held that as appeals from the 
order of decree of a Munsif ordinarily lie 
to the District Court and only in special 
cases to the Senior Subordinate Judge, the 
Munsif is subordinate to the District Court 
within the meaning of s. 195, cl. (Gj of the 
Cr. P. C. and that consequently the Senior 
Subordinate Judge has no power to hear 
the appeal from an order of the Munsif 
granting or refusing to grant sanction. Now, 
the rule laid down in this case has been 
expressly dissented from in a later ruling of 
this Court reported as Dina Nath Gautam 
V. Muhammad Abdulla (2) in which it has 

(1) 56 Ind. Cas. 591; 21 Cr. L. J. 495; 122 P. L. R. 
1920; 2 L. L. J. 415. 

(2) 61 Ind. Cas. 53; 22 Cr. U J. 325; S L. 57, 


MADRAS HIGH COURT. 

Criminl Revision- Case No. 687 of 1924. 
(L RiMiNAL Revision Peiition No. 578 of 

1924.) 

March 20, 1925. 

Justice Devadoss. 

SELVAMUTHU — Accused No. 3 — 

Petitioner 


P. K. CHINNAPPAN CHETTIAR— 

Complainant — Respondent. 

s. M C) 

nouvrn/^# ^ of , to appear, effect of —Slagistrate, 

power of, to compel attendance. 

the Cr. P. C. the 

tlip a witness to appear before it, if 

np«<a to appear. In such a case, the wit- 

Ki.t y be Imble for disobedience of the summons, 

accused is not entitled to ask the 

wDnaJo o ”^jtter of right, to compel attendance of a 

" to does not care to attend in obedience to a 
bUQUROns. 


therefore, is not bound to re-issue 

iaciiM a 4 such a case. It is in his discretion to 

w tf he likes, but the Code does 

not coiiipel him to do so. 

gu?shed^^ Beider, 30 C. 121, distin- 


and 439 of the Cr. 
}r. L., praying the High Court to revise 
the judgment of the Court of the First Class 
Bench of Magistrates, Palghat, in Summary 
Case No. 395 of 1924 
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Mr. T. ili. Krishna Xambiar, for the Peti- 
tioner. 

ORDER. — This is an application to 
revise the order of the First Class Bench 
of jMagistrates, Palghat. The point raised 
by Mr. JN'ambiar is that the Bench of Magis- 
trates ought to have sent fresh summonses to 
the witnesses cited by the petitioner. The 
petitioners cited tlie Extra Assistant Con- 
servator of Forests and a Forester as two of 
his witnesses to prove the evidence of alibi 
set up by him. The Bench Magistrate did 
issue sommonses to them, but tliey refused 
to accept service, as the summonses had not 
been sent through their superior oflicer. I’he 
petitioner applied to the Bench at a late stage 
for issuing fresh summonses but the Bench 
refused the request. It is contended before 
me, that the Bench had no discretion to re- 
fuse to issue fresh summonses . for tlie wit- 
nesses. Reliance is placed upon a decision 
in Daxdat Singh v.Brinda Beider {i). There, 
the learned Judges held, that if a Magis- 
trate sent summonses to the witnesses in a 
summons case the Magistrate had no dis- 
cretion afterwards to refuse to issue fresh 
summons if the witnesses did nut appear 
in obedience to the summons. This 
decision was based under the old Code. In 
the old Code the words were: — 

“The Magistrate nniy, if he thinks fit, on 
the application of the plaint itf or the accused 
issue process to compel the attendance of 
any witness or tlie production of any docu- 
ment or other thing.” 

There has been a change in this para- 
graph in the new Code which reads thus : — 

“The Magistrate may, if he thinks fit, on 
the application of the plaintiff or the accus- 
ed, issue summons to any witness directing 
him to attend or produce any document or 
other thing.” 

Under the old Code there was the phrase 
“Compel the attendance of any witness or 
the production of any document”, but, in 
the present Code, the words used are “Sum- 
mon any witness directing him to attend or 
produce any document". Under the pre- 
sentCode evidently, theCourt cannot compel 
a witness to appear before it, if the witness 
refuses to appear. If the witness refuses to 
appear, probably, he may be liable fur dis- 
obedience of summons, but the question is 
whether a party, complainant or accused, is 
entitled to ask the Court as a matter of 
right, to compel attendance of any witness, 

(1) 30 C. 121, 


who does not care to attend iji obedience to 
a summons. In the C’alcutta case the wit- 
nesses summoned had received the sum- 
monses and failed to apiiearand the learned 
Judges held that the Court had no dis- 
cretion under s. ^-14 to refuse to compel 
attendance of a witness to whom the Court 
had already issued process It cannot be 
said that under the present (''ode, the Magis- 
trate is bound to comjiel the attendance of 
a witness who has received the summons. 
Considering the change in the wording of 
sub-s. (2) of s. 244, I tliink, the present case 
is distinguishable from the Calcutta deci- 
sion. I liold that the Magistrate is not 
bound to re-issue the summons if a witness 
summoned by him does not care to 
appear. It is in the discretion of the 
Magistrate to issue fresh summons if 
he likes, but the Code does not compel him 
to issue fresh summonses to the witnesses 
to whom summons have once been sent. 

The petitioners must have known that the 
oflicers to whom he wanted summons were 
subordinate to some other otlicer and it 
was his duty to have informed the Magis- 
trate of that fact when lie asked for sum- 
monses for the two witnesses. Me not 
having done so, the Magistrate declining to 
grant time and convicting him is correct. 

The petition is dismissed. 

v. N. v. Petition dismissed 


LAHORE HIGH COURT. 

C’uiMi.v.vii ArPK.vr. No. 950 of 1923. 

December 12, 1923. 

Present: — Mr. Justice Scott-Smith and 
Mr. Justice Zafar Ali. 

AHMED —Accuskd— Appellant 

vex'SHS 

EMPER(3R Respondent. 

Criminal Procedure Code (Act V' of ISOS), s. 3-i7~ 
Approver — Discrepancies introduced into stalernem 
intentionally— Pardon, forfeiture of. 

When a pardon lias been tendered to any person 
under s. 337 of the Cr. P. C. lie should n>t be tried 
for tlie ofTenco in respect of which tlie pardon has 
been tendered unless the prosecution establishes a 
breach of the condition on which the pardon was 
tendered and there i.s proof that the accused lias either 
wilfully concealed material fact.s or given fal.se 
evidence Merc trid'ngdi.scrcpancieseliciled in cross- 
pxamination are not sutticient to justify the forfeiture 
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of the pardon tendered and acceptc'd. Wlicne. li<>\vevt*r. 
llte person to wlioni tlie pardon lias been U*ndered 
purposedy introduoes discrepancies into his statement 
in order that the Court might hold that he is not a 
relialdc witness he forfeits his pardon and is liable 
to be prosecuted for tlie otTence in respect of which 
the panlon was grant(‘(l. ip. ^ol.col. ' 2 .\ 

Appeal from an order of tlie Sessions 
Judgp, Rawalpindi, dated the 20tli August 
1923. 

Mr. B. A. Cooper and Lala Joti Sarup, 
for the Appellant. 

Mr. J . M. Mackay, for the Respondent. 

JUDGMENT. — This is an appeal from 
the order of the Sessions Judge of Rawal- 
pindi convicting Ahmed of the murder of 
Kahan- Singh on the Kith of August 1922 
and sentencing him to death. Mr. Cooper, 
Advocate, has argued the case on behalf of 
the appellant and we also have to consider 
the question of confirmation of the sentence 
under section 374, (^r. P. 0. The judgment 
of tlie learned Sessions Judge is a very 
detailed one and it is, therefore, unnecessary 
for us to repeat the facts at any great 
length. 

During tlie investigation a conditional 
pardon was tendered to Ahmed under the 
ordersof the DistrictMagistrate under s. 337. 
Cr. P. C,, on the 3rd of October 1922. The 
Magistrate’s order tendering the pardon is 
printed at page 15 of the paper-book. The 
condition on which the pardon was tender- 
ed was that he would make a full and 
true disclosure of the whole of the circum- 
stances within his knowledge relating to the 
murder of Kahan Singh of Raja, Tehsil and 
Thana Faiehjang and to every person con- 
cerned, whether as principal or abettor, in 
the commission thereof and that he would 
not wilfully conceal anything essential by 
giving false evidence. He was told that in 
case he did not comply with the above 
condition the pardon would be liable to 
forfeiture and that he might be tried for 
the offence in respect of which the pardon 
was given to him or for any other offence 
of which he might appear to be guilty in 
connection with the same matter. 

Asa result of the enquiry Gupha Singh, 
the first cousin of the murdered man (see 
pedigree-table at page 25 of the paper- 
book), Ilahiya and Ali, the cousin and 
nephew respectively of Ahmed, appellant, 
were tried for the murder. Ahmed being 
examined as an approver. The accused 
persons were acquitted on the 31st January 
lii23 and the approver was formally dis- 
charged. 
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On the lOtli April 1923, the District Magis- 
trate, under s. 339, Cr. P. C., passed an 
order luirporting to forfeit the pardon of 
Ahmed and directing that he be tried and 
the Sessions Judge has found : — 

(1) that he has forfeited the conditional 
pardon, and 

(2) that he is guilty of the murder. 

Arguments have been addressed to us on 

both points. 

Ttie first question is whether Ahmed has 
in fact forfeited the pardon by not complying 
with the condition on which it was granted 
to him. In Kanwar Singh v. Emperor (1) 
it was laid down that when a pardon has 
been tendered to any person he should not 
be tiied for that offence unless the pro- 
secution established a breach of condition, 
and there was proof that the accused had 
either wilfully concealed material facts, or 
given false evidence, and that mere trifling 
discrepancies elicited in cross-examination 
were not sufficient to justify the forfeiture 
of the pardon tendered and accepted. The 
learned Sessions Judge has examined care- 
fully and compared the statements made 
by Ahmed when the pardon was first tender- 
ed to him and when he was examined 
before the Committing Magistrate and the 
statement made by him before the Sessions 
Judge (luring the previous trial. He has 
found great discrepancies which he has 
fully detailed between the statements and 
has come to the conclusion that these discre- 
pancies were purposely introduced by Ahmed 
in order that the Sessions Judge might 
hold that he was not a reliable witness, and 
that he did this with the intention of 
benefiting his relations, Ilahiya and Ali. 
The discrepancies which are five in number 
are detailed in the judgment at pages 27 
and 28 of the paper book. They are fully 
detailed and we need not repeat them at 
length. 

The first discrepancy related to the pay- 
ment of blood money. In his original 
statement Ahmed said that Gupha Singh 
had paid him Rs. 100. In the presence of 
Ilahiya Rs. 100 was actually found in 
Ilahiya's house during the Police investiga- 
tion. At the previous trial Ahmed stated 
that in point of fact no money had been 
paid to him at all but merely a promise 
had been made to him by Gupha Singh, 
Mr. Cooper urges that this ciiscrepancy 
makes no difference in the case against 

.1) 3-i P. H. 1902 Cr.; 126 P. L. R. 1902. 




AIMED V. BMPEROt. 

main evidence against him consists uf his 
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llahiya but we are unable to agree with 
him. The object of Ahmed iu his statement 
at the trial was to benefit Ilahij’a in whose 
house Rs. 100 had been found. 

The second discrepancy was as to the 
weapons which were respectively in the 
hands of llahiya and Ali at the time of the 
murder. In his previous statements he 
stated that llahiya had an axe and Ali a 
stick but before the Sessions Judge he said 
that llahiya had a stick and Ali an axe. 
This difference might no doubt be due to 
forgetfulness but it is a curious fact that 
a lathi was actually found in the house of 
Ali during the Police enquiry and the 
reason for the change of statement at the 
trial might have been to show that the 
finding of this lathi had no significance. 

The third discrepancy related to the 
disposal of the dead body. In his original 
statements the witness said that the hands 
and feet were severed by Gupha Singh and 
were tied up in a bundle while the trunk 
was left on the spot. Before the Sessions 
Judge at the trial he said that the trunk 
as well as the hands and feet were tied up 
in a bundle and were removed to anothei 
place. 

The fourth discrepancy related to the 
revolver. In his original statements he 
stated that he had seen a man burying it 
near Thatha Rachhanwala 8 or 10 years 
ago and that he had then taken possession 
of it one month before the occurience. 
This is a discrepancy which, in our opinion, 
must have been purposely introduced by 

the witness. , 

The fifth discrepancy related to the 

description of the actual murder. Before 

the Committing Magistrate Ahmed said that 

llahiya struck the deceased on the back 
with a hatchet whereas before the bessions 
Judge he made merely a doubtful state- 
ment to the effect that llahiya also might 

have hit him. , , r, • 

We fully agree with the learned Sessions 

Judge that all these discrepancies show 

that Ahmed wilfully introduced them at 

the time of the trial and thus gave false 

evidence, his object being to make the 

Sessions Judge and the assessors hold that 

he was telling lies and that his evidence 

could in no sense be relied upon. We, 

therefore, hold that he has forfeited the 

pardon which was granted to him by giving 

false evidence. , , , * i j 

As regards the question whether Ahmed 

joined in the murder of Kahan Singh, the 


various statements to the etiect that lie and 
others conspired together and actually 
committed the murder. His statements are 
very detailed and there is alisolntely no 
reason for holding that they were not made 
voluntarily. They were made because he 
was promised a pardon if he made a full 
disclosure of all the circumstances within 
his knowledge and not because he was ill- 
treated by the Police. This is not the case of 
a man who lias made a confession and he 
has subsequently retracted it at the trial 
and, therefore, Jawan v. Emperor {2} is not 
an authority applicable. There would be 
nothing illegfil in convicting Ahmed on his 
own uncorroborated statements but cor- 
roboration is found in various matters as 
pointed out in the learned Sessions Judge's 
judgment at page 30 of the paper-book. 
The main corroboration is his production 
of the severed limbs and head of the deceas^ 
ed. No doubt it was impossible to identify 
these remains as those of Kahan Singh but 
certain clothes which were found with them 
have been identified. Now, it might perhaps 
have been difficult to hold, had any one 
other than Ahmed been on his trial, tliat 
the identification of these clothes was by 
itself sufficient evidence on which to hold 
that the remains were thoseof Kahan Singh, 
but Ahmed himself is on his trial and we 
have his own repeated statements that he 
took part in the murder of Kahan Singh. 
Under these circumstances we hold that 
Kahan Singh has been murdered and that 
the remains pointed out by Ahmed are his 
remains. 

The production by Ahmed of a revolver 
from a place where it was hidden is also a 
corroboration of his statements to the effect 
that a revolver was used in the murder. In 
our opinion tlie guilt of Ahmed is fully 
proved by the evidence. 

The question of sentence remains. We 
take into consideration the following facts: 

(1) The appellant was actually given a 
conditional pardon. In all his statements 
he fully implicated himself as well as the 
persons previously tried, but he introduced 
discrepancies into the statements in order 
to make the Court hold that he was not a 
creditable witness. He did not go back 
upon his original statement and try in that 
way to exonerate his relations. 

(2) 25 Ind. 0a8. 634; 30 P. K. lOU Cr.: 264 P, L. H. 
1914; 50 P. W. R. 1914 Cr.; 15 Cr. L. J. G26. 
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^2) He was tried a year after the murder. 

In the circumstances we do not consider 
it necessary to impose the capital sentence 
and we, therefore, allow the appeal so far 
as to reduce the punishment to one of 
transportation for life. 

Z. K. Appeal partly accepted. 


CALCUTTA HIGH COURT. 

Crt.min'al Revision Case So. 282 of 1925. 

June 19, 1925. 

J^resent: —Mr. Justice Suhrawardy and 

Mr. Justice Cuming. 

HAMID ALl BEPARI alias ABDUL 
HAMID BEPARI— PEriTioNER 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of ISdO), s. 37t)— Theft, what 

constitutes— ]ionA lide belief of leonl right. 

The essence of the offence of tlieft is the dishonest 
taking of moveable property out of the possession of 
some person. In the absence of dishonest intention a 
charge of theft cannot be sustained. 

Wliere a person removes proj)erty iinder a mistaken 
notion of law that the property is his and that he is 
entitled to retain it. he cannot be held to have com- 
mitted theft of the property. 

Babu Sui'esh Chandra Talukdar^ for the 
Petitioner. 

JUDGMENT. 

Cumingy J. — This is a Rule granted 
against the order of the learned Additional 
District Magistrate of Bakerganj upholding 
the conviction of the appellant but reduc- 
ing the sentence to a fine of Rs. 100. The 
Rule was an open Rule. Tne learned Vakil 
who appears for the petitio^icr has argued 
that the facts disclosed do not constitute 
any criminal offence. The facts of the case 
are as follows ; — One Sona Mia, who is the 
complainant, was taking 2 cart-loads of 
hide to Daulat Khan Bander when the 
petitioner seized the hides and took them 
to his own godown. The complainant’s 
case is that he purchased these hides from 
one Abdul Aziz. The petitioner’s case was 
that he had kept certain hides in Syedpore 
in charge of Abdul Aziz and Abdul Gani 
in collusion with Abdul Aziz with whom 
the petitioner had partnership business has 
disposed of these hides to Sona Mia, The 
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Appellate Court found that the hides which 
were sold to Sona ^lia and which Sona Mia 
was taking to Daulat Khan Bander when 
they were seized the petitioner were the 
property of Abdul Aziz and that he sold 
them to Sona Mia and he held that the 
petitioner was not justified in removing 
the goods on the ground that he believed 
that Abdul Aziz owed him some money. 
He, therefore, upheld the conviction under 
s. 379, Indian Penal Code. On these facts 
found I do not think that any charge of 
theft can be sustained against the peti- 
tioner. The essence of the offence of theft 
is dishonest taking of moveable property 
out of possession of someSperson; “dis- 
honesty” has been defined in s. 21 of the 
Indian Penal Code. A person is said to do 
an act dishonestly when he does it with 
the intention of causing wrongful gain to 
one person or wrongful loss to another 
person. But in the present case the facts 
will not go to show that the appellants 
intended to cause any wrongful gain to 
himself or any wrongful loss to the com- 
plainant. He apparently acted perfectly 
straightforwardly throughout the transac- 
tion by keeping tlie goods in his own go- 
down and did not make any attempt to dis- 
pose of them. It seems to us that the peti- 
tioner was acting under a mistaken notion 
of law believing that the property was his 
and that he had the right to take the 
goods until the balance of the money was 
paid. In the absence of any dishonest in- 
tention we do not think that the charge of 
theft can be sustained. 

We, therefore, make the Rule absolute 
and set aside the conviction of and the 
sentence passed upon the petitioner. The 
fine, if paid, will be refunded. 

Suhrawardy, J. — 1 agree. 

z K Rule made absolute. 


1IA^^ID alUbepari v . emperor. 
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MADRAS HIGH COURT. 

C. Api'i-ai. No. to (U- 
Febiiiarv i‘J, 

Present: -Mr Justice Pliillit^s. 
BALAKAM PAUA.MSTKDASS 
— Defendants — Ai'FEi.lants 

versus 

GUDIYATAM GOVIXDA CHI-VrTV 

— Plaintiff — Respondent. 

Vendor and purchaaer —Purchase, or siUer- -Tiine. 
whether of essence of conlract -i'ustom at variance 

with terms of contract Pourn:imi day fixed for 

ifelivery — Delivery when to he made. 

Li contracts for ll\c purchase of silver, an article 
the price of whicli varies not only from clay to <lay, 
but from hour to hour, time is of the essence of tlic 
contract, jp. 257. col. 2.] 

Where an alleged custom jmt forward by a party 
is a custom at variance with the actual terms of a con- 
tract, the custom must be deliuitely pleaded and 
proved. 

There is no custom in the Madras market tliat wJien 
the date fixed for delivery under a contract for the 
purchase of silver is the pournami day, tlelivcry need 
not be made until some days subsequejitly. (p. 257, 
col. 2; p. 258, ct)!. l.j 

Appeal against the decree of t)ie Court 
of the City Civil Judge, Madras, in O. 8. 
No. 41 of 1921. 

Messrs. S.G. Uangarainanujam and 6’. (A 
Sadagopa Mudaliar, for the Appellants 
Mr. V. Radhakrishnayija^ for the Respond- 
ent. 

JUDGMENT.--!!! th is case the re- 
spondent entered into a contract with the 
defendants for the purchase of silver to he 
delivered at Bombay on tlie 25tliof !^''ebruary 
1918. The plaiiitilf did not a|)|)ly for de- 
livery on that date arid accoiaiiugly on the 
28th of February the def-mdanis wrote 
Ex. Bin which they stated that the respond- 
ent, having been unable to pay tlie money 
due under the contract, had ofTered to pay 
interest at 9 per cent and had failed to 
take delivery in spile of repeated requests. 
The respondent was, therefore, asked lo 
take delivery and pay the money. The last 
sentence in the letter is “Failing immediate 
payment of the said amount and obtaining 
delivery of the goods, my clienls will in- 
stitute a suit against you”. A reply lo this 
letter was sent on the 2nd of March, Ex. D, 
in which the respondent pleaned a custom 
according to which he was not bound to take 
delivery until eight days after the contract 
date i. e., pournami day. The defendant.s 
then treated the contract as al an end and 
sold the silver. On the 4th of March the 
plaintiff wrote and said that he was apply- 
ing for delivery, and it would appear fiom 
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a telegram filed as Ex. F that delivery wa? 
then refused. 

The real question at issue here is whe- 
ther there is a custom that, when tlie date 
fixed for delivery is the pouriKtini day, de- 
livery need not lie made until some davs 
subsequently. 4'lie custom i^leaded is one 
said to be prevalent in the Bombay market 
and whether it is applicable to a contract 
entered into by Madras merchants is some- 
what doulitful, unless these merchants in- 
tended to 1)0 guided by the Bombay custom; 
but, as this ]H)int lias not been taken by the 
appellants al the trial and there is really 
insullicient evirlence to decide it, we have 
to consider whcHher the custom ])leaded 
exists in the Ih-mbay market. 'I'lie contract 
being for the purchase of silver, whose 
price, according to the evidence, varies 
not only fivm day to day, but from hour to 
hour, it would appear that time is of the 
essence of the contract, for. when a time is 
fixed for the delivery, that time might be 
very advantageous to one tiarly whereas a 
day later or earlier might be very dis- 
advantageous. As pointed out in Dolorct v. 
Rothschild (1), in such contracts time 
undouljtedly is of the essence of the contract. 
That being so, the alleged custom put 
forward by the resiiondent is a custom which 
is at variance with the actual term of the 
contract viz., the custom alters the date 
iixed for performance ; and in such a case 
it, seems to me essential that there mu«t be 
a delinite custom fileaded and proved. ]n 
tlie plaint the plaiutilT alleges that the 
custom is to extend the time by eight days. 
In hivS evidence as P W. No. I he states 
that deliveiy may be taken either on the 
«tli or the U).h day after pournami. This 
is not the same custom as appears in the 
].tlaint. Ih-osecutor witness No. 2 says that 
delivej-y can be taken for ten days after 
p(nirnnmi, and P. W. No. 3 also sa 3 'S 
tlie same. Prosecutor witness No. 4 says 
that delivery can be taken in 8, 9 or 10 
days. If tlie custom pleaded had been 
for ten days, it might perhaps be said 
that there was a certain amount of unani- 
mity in the evidence, but the plea being 
that eight days’ grace are customary it is 
not at all supported by evidence that there 
is such a custom for ten days. When the 
price is fluctuating from day to day, there 
may be a very considerable difference in 
the prices on the tith and the 10th day 


(IJ (1824) 57 E. R. 2.T3; 1 Sim. A: St. 590; 2 L. J. Cli^' 
^o. b ) 125; 24 R. K. 213. 
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respectively. The evidence goes to estab- 
lish a custom which is not pleaded in the 
plaint. Apart from that, the witnesses who 
speak to the custom are all apjiarently big 
merchants who deal in silver, l)ut they all 
admit that their account-books will not show 
any evidence of this custom, d’hey have 
had contracts for pou?’??anu day and it should 
not be difficult to show that in the case of 

some of these contracts at anv rate advan- 

% 

tage was taken of the alleged custom to 
give delivery after the due date. There is 
not a scrap of documentary evidence to 
prove the custom which rests on this oral 
evidence alone. As against this, a witness 
examined in Bombay on commission states 
that there is not this custom and he pro- 
duces accounts which show damages on 
bars of silver for the ''mahasudaha" set- 
tlement. It is not quite clear what this 
■witness exactly means, but it would appear 
that there is an entry of damages in respect 
of one of these contracts. No doul)t, the 
defendant's agent as P. W. No. 2 states 
that the plaintiff can take delivery four or 
five days later, and we see that in Ex. B 
he does give the plaintiff an opportunity 
of taking delivery after the due date; but 
as that notice demanded immediate pay- 
ment, it cannot be said to have extended 
the time up to the date on which the plaint- 
iff applied for delivery. I cannot agree 
with the learned Judge that this custom 
which is at variance with a very important 
term of the contract has been made out. 
If it has not been made out, the defendants 
have committed no breach- (Consequently 
the plaintiffs' suit must fail and is dismissed 
with coats throughout. 

V. N. V. 

Z. K. Suit dismissed. 


OUDll jUDIClAL COMMIS- 
SIONER’S COURT. 

SficoND CiViL Appeal No. 523 of 1924. 

Septemb^^r 8, 1925. 

Present: — Mr. Simpson, A. J. C. 

Sir Saiyid ABU JxVFAR — Plaintiff — 

ApPEuLANT 

versus 

B<phii RAGBOINDRA PARTAB SAHAI - 

Defendant— Rbsposdbnt. 

Civil Code. (4ct V of 1008), 0. ^XJV, 


r. 7 — Suit for redemption — Amount declared due hy 
preliminary decree — Mesne py'oiits accruing after 
date of piynicnt made according to decree -Separate 
sail, whether maintainable - English practice how far 
t f be followed in India. 

.Mesne pDlits accruing after tlie date of payment 
made according to a decree passed under O. XXXB’, 
r. 7. C. P. C.. can be the subject of a separate suit. 
[]'. 263, col. 2; p. 2Ci. col. l.j 

Sakari Dntta v. Aiyiuddy, Gjind. Cas. 306; 14 C. W. X. 
lOJl: 12 O L. J. G20, Tara Chand Marwari v Brojo 
Gopal Mukkarji, .=i8 jn<l. Oas. 18'J; 5 P. I/. J. 530; 1 P. 
L. T. 614, I'ai-rappa Tkevan v. Subbinh Thevan, 44 
Iiid. Cas. 251; 23 M. L. T. 158; 7 L. W. 263; M. 

W. N. 207, f.)ilo\ved. 

Vinayak Shivarao Dighe v. Daitatraya Gopal, 26 B. 
661; 4 Bom. L. li. 432. kukhminihai v. \'cnkalesh, 31 

B. 527; 9 Boni. L. K. 527, Ram Din v. Bhup Singh, 30 
A. 225; 5 A. L. J. Iii2; .V. W. N. ( 130S) 36 and Sntyabadi 
Behara v. llarabati, 34 C. 223; 5 C. L. J. 132, dis- 
tinguished. 

A mortgagor suing for redemption must bring into 
account all the monies due to either party in connec- 
tion with the mortgage up to the day ti.xcd under 
r. 7 of (>. XXXlV'of the C. P. C, though he is 
neither obliged, nor is he. entitled, to have any items 
of later date brought into account. The date so lixed 
is superseded by the actual payment if tliere is any 
payment. The day fixed is what is called in English 
Law the date of default, father there is payment, 
which may be on that date or earlier, or there is 
default. In either case the relation of the parties is 
changed, in the one direction by payment, the 
plaintilf being then entitled to possession or at least 
to a final decree for possession, in the other direction 
by default, the plaintilf being then deprived of his 
right to redeem, [p. 253, col. 2; p. 260, col. 1.] 

Therefore, a separate suit lies for any items which 
are received after the mortgagor has paid into Court 
the full amount declared due by the preliminary 
decree. Ip 260, col. 1.] 

Ill India the Courts are to be guided by the C. P. 

C. ani not by the English practice, [p. 253, cel. 2.J 

Second appeal against the decree of the 
District Judjze, Fyzabacl, dated the 1st 
October 192-1, reversing that of the Addition- 
al Bubordinate Judge, Sultaapur, dated the 
2ad August 1924. 

Mr. Ali 'Mohammad, for the Appellant. 

MessivS, Bisheshar Nath and Bishambhar 
Nath Srivastava, for the Respondent. 

JUDGMENT. —The appellant is the 
plaintiff. The suit was one for mesne pr^ 
fits. One Babu Sheodat Bahadur Singh 
was owner of the property. On llth Janu- 
ary 1904 he mortgaged it with possession 
to the father of the defendant. On 15th 
April 1905 he granted a second mortgage, 
of course without possession, to one Kaj 

Bibi. On 2nd September 1905 he executed 
a deed of further chargs which became 
part of the first mortgage. Raj Bibi, the 
second mortgages, brought the property to 

flile aad bought it heraelf, aad sold it to 
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the plaiiitilT, Thus the plaintiff was now 
mortgagor, and the defendant a mortgagee 
in pos^jession. PlaintilT brought a suit for 
redemption. He obtained a preliminary 
decree in the usual terms on 23rd August 
1920. The date fixed up to wiiich accounts 
were to be taken, and up to which he could 
redeem was 23rd February 1921. He paid 
the whole amount due under tlie decree 
on 31st^ January 1921. It amounted to 
Rs 44,360 6 3. It is important to note that 
this was the correct amount. There was 
an appeal but it was dismissed. Both 
parties appealed from this decree, and the 
final decree was not passed till 25th Feb- 
ruary 1922. Plaintiff obtained possession 
on 23rd March 1922. He then filed a sepa- 
rate suit, which is the present suit, for 
mesne profits for the period 3lst January 
1921 to 23rd March 1922. lie was met with 
a plea of res judicata, on the grounrl that lie 
ought to have asked for these mesne profits 
in the final decree itself. The learned 
Munsif rejected this plea, and gave plaint- 
iff a decree. 

On appeal, the learned District Judge, 
although in his opinion the equities of 
the case were clearly on the side of the 
plaintiff, felt constrained, following certain 
lailings of this Court, to dismiss the suit as 
barred under s. 30 and s. 43 of the C. P. 
C. Other issues were raised in the appeal 
but they were not decided. It was dismiss- 
ed on this preliminary ground. 

Plaintiff comes here on second appeal. 
The appeal succeetls. A great many cases 
were cited at the Bar and I propose to 
review them all, but before doing so i will 
consider the Statute. 

Order XXXI V, r. 7, provides fora prelimi- 
nary decree in suits lor J'edeniptiou. lii liiis 
decree a dale must lie fixed, and that dale 
must be within six months of tlie dale of 
the preliminary decree. If accounts are 
necessary, accounts are to be taken upiotliat 
date. There is no provision for any subse- 
quent accounting. If accounts are not neces- 
sary, the Court declares the amount due. In 
either case, the decree is to tlie effect that the 
mortgagor can redeem by paying the full 
amount of the decree money on or before 
the date fixed, and that if he fails to do so 
he loses his right of redemption altogether. 
Rule 8 (1) runs: — 

“Where, on or before the day fixed, the 

jplaintiil pays into Court ajuount 


dared due as aforesaid, together with such 
subsequent costs as are mentioned in r. 10, 
the Court shall j)ass a decree.” 

It will be iio:ed that ilie tei'ins of r, 8 
are mandatory. If the plaintiff has made a 
payment sufficient to cover the two items 
mentioned in the rule, namely, the amount 
already declared to be due in the prelinii- 
narv decree and the costs awaided under 
r. 10, the Court has no option in the matter 
but must pass a final decree. It is true 
tliat r. 10 speaks of finally adjusting the 
amount to be paid, but as r. 10 makes 
allowance for nothing except costs, and 
r. 8 is mandatory in its terms, it does not 
appear that this is intended to make pro- 
vision for any accounting except with re- 
gard to costs. It would appear, therefore, 
that if either party claimed to have a fresh 
account taken at that stage the Court would 
refuse to take it. If, for example, the mort- 
gagee had a claim against the mortgagor, 
and demanded more mouej’ tlian had been 
declared due, it would not be within the 
power of the Court to refuse to pass a final 
decree. The mortgagor would .point out 
that he had complied with the provisions 
of r. 8, and that he was entitled to claim a 
decree as of right. Tliis is the view of the 
procedure which was taken by the learned 
Munsif. Xo doubt the English practice is 
different. lOven in England it is considered 
desirable, after the amount due has been 
ascertained and certified, that the mortgagee 
in possession should abstain from receiv- 
ing the profits, for if he does so, the ac- 
counts must be carried on and a new day^ 
usually a month later than the date origi- 
luilly fixed, must he fixed for redemption. 
[Jenner Fust v. Scedham ( 1) ] But in India 
we are guided l)y the C. P. C. and not by 
the English practice. 

Tlie pro[)Osilion of law, therefore, appli- 
cable to the present case, which would be 
derived from the Statute is this. A mort- 
gagor suing for ledemption must bring 
into accouEit all monies due to either party 
in connection with the mortgage up to the 
day fixed under r. 7. But he is neither 
obliged, nor is he entitled to have any items 
of later date brought into account. The 
second proposition is this. That the date 

80 fixed is superseded by the date of actual 

payment if there is any payment The day 
fixed is what is called in English law the 

(1) (1886^ 32 Ch. I). 582; 55 L. J, Oh, 629; 55 b. X. 

iv, 31 w, p. 'QS. 
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rlate of default. Kither there is payment, 
which may he on that date or earlier, or 
there is defcUilt. In either ease tlie rela- 
tion of the parties is changed, in the one 
direction by payment, the plaiiililf being 
then entitled to possession or at least to a 
final decree for possession, in the other 
direction by default, the plaintiff being 
then deprived of his right to redeem. 

Tlierefere, a separate suit lies for any 
items wiiich were received after the mort- 
gagor has paid into Court the full amount 
declared due by the preliminary decree. 

I am aware of only one decision which 
is contrary to this doctrine, namely, Pap/a 
Cliakrapani Chettieu' v. Ramasiromij Thev- 
kondan '2). That case will be considered 
in due course. There is direct authoiily 
for the doctrine in Sakari Daita v. Ainudd;/ 
(3). That was a suit for redemption and 
the preliminary decree was made on 15ih 
September 1905. On apiieal the decree was 
moditied. The App ellate Court's decree was 
dated Itllh July 1905 and the date fixed 
for payment was 19th Sepi ember 1900. The 
full amount was paid into Court on 14th 
September 1906, but the mortgagor failed 
to get possession till 3rd October 1907. Pie 
brought a suit for mesne profits from 14th 
September 1906 to 3rd October 1907. The 
Court below dismissed the suit as barred 
by. res judicata, but a Bench of the Calcutta 
High Court allowed the appeal, and decreed 
the suit on a finding tliat the mortgagor 
could not have obtained a decree for pro- 
fits accruingafter the date fixed for redeinj - 
tion in the preliminary decree. It was also 
held in that suit that as soon as the mortgage 
money has been paid in full, the relation of 
mortgagor and mortgagee ceases, and the 
morl gagee becomes a trespasser. 1 do not think 
it is necessary to decide that point, ^'lieie 
is authority for the opposite view, namely, 
that the mortgagee when beholds on, after 
being paid, is still a mortgagee, although 
not entitled to possession. It is unnecessary 
to decide the point, because in either case 
he is liable to the mortgagor for profits, and 
if these profits could not have been includ- 
ed in the final decree, then a separate suit 
must lie. 

That case was followed in Tara Chand 
Marwari v. Brojo Gopal Mukharji (4). 

(2) 42 In*l. Cas. 230. 

f3)Glnd. Cas. 330; U C. W. X. 1001; 12 C. L. J. 
B20. * 

38 lad. C^s. ISO; 3 L. J. 383; 1 ?. h, T. 



That was a decision of a Bench of the Patna 
High Coui't. In that case there was a mcjrt- 
gage, apparently wit bout po.^^session, execut- 
ed in ^lay 1902. Tlien in July there 
was an agreement by which the mort- 
gagee was to be in possession on payment 
of i-ent of Rs. 50 which was to be set off 
against the interest on the loan. The report 
is not altogether clear hut it would appear 
that the two deeds taken together were cen- 
sidejed to cf'ii.'titute a ) ossessory mortgage. 
Asuitvas brought by the mortgagee for 
foreclosure, and a preliminary decree was 
passed under -which the date fixed for ac- 
counts and redemption was 23rd March 1913. 
An account was accordingly taken up to 
that date, and on 24th September 1915, a 
final decree was passed. The mortgagor 
then biought a separate suit, claiming rent 
from the mortgagee for seme period, -whiih 
is not specified, but it was subsequent to 

23i d Mai eh 1913. The First Couj t decreed the 
suit. The lower ^Vp^-ellate Court dismissed 
it on the gjound that the mortgagor should 
have elain ed the rent at the time of the 
passing of the final decree. On second 
appeal, this decision was set aside on the 
ground that tliere is no provision by which 
a separal e suit is forbidden for an amount 
which became due after the date fixed. It 
was said in that case that the only decision to 
the eentrary was Kashi v. Eajtarg Prasad 
(5). I'Le h arned Judges may be right in. 
saying so. 1 he repoj t is not very full. But 
solar as I can see Kashi v. Bojrang Prasad^ 
(5) is not an authority to the contrary, 'lhat 
was a suit for redeniption. 1 he preliminary 
dedee was passed on 17th Deeemjber 1902. 
Onap]ealile an cunt was increased, hut 
the deciee was confiimed on 3id F’ebruary 
19C3 TLe plaintiff raid what was due and 
got possession, sometime in the earlier part 
of the year H03. 'I'hen he instituted a 
separate suit to re cover money received by 
the mortgagee from August 1902 to March 
1903. As the date of possession is not set 
foith it is possible that seme part of these 
profits were collected after the pa 3 'inent of 
the mortgage money, but it is not stated, 
and indeed it does not appear to be likely. 
If the date of the decree was 3rd February 

the pa3'ment must have been later than that, 

and may very well have been later than 
the last date of the alleged receipt of 
profits. 

The next case is Vairappa Thevan v, 
(5) 30 A. 36; 4 A. L. J.. 723; A. W. N. (IflOTJ 281. % 
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iSubbiah Tlievd/i {£)). In thal car.e the pay- 
ment was made on 29th October and tht* 
suit was for protits after that date. The 
importance of this case is that the solitary 
case to the contrary was cited and it was 
said: 

■'The learned Judges held in that case 
that the Court had i)ower. even after the 
preliminary decree, to adjust the rights of 
the parties. It was neitherargued nor decul- 
e I that the mortgagor is bound to claim this 
adjustment and that if he did not do so his 
rightsto mesne profits will be barred as 
res judicata". The three cases cited, there- 
fore, are direct authority for my finding. 


inShtoSafJi v.Gaya Pvasad (8). Xow in that 
case the separate suit was for ]n*olits for 
the year 1308 F Idiat year ended either on 
the 13th June 1901, f)ron the2Sth September 
1901. The mortgagor obtained a decree for 
redemption. He T>aid in the amount, and 
obtained possession on 29th June 1!)0], l)ut 
on appeal the amount which the mori- 
gagor was to pay was increased. Thisdecrce 
is dated 28th April 1903, so that the profits 
sued for were realisied long before the real 
]'»reliminary decree, wliich was tlie decree 
of the Appellate Court. The reasons given 
are in favour of our proposition of law. It 
was said, 

“Tbider s. 02 of tlie Transfer 'of Property 


T have now to see whether there are any Act, in a suit for redemption the Court is 

.authorities to the contrary. I will begin bound to pass a decree ordering, Ihnl an 

with the decisions of this Court, because account be taken of what will be due to the 


the Court below felt consfraineil to pass an 

tinjust decree feeling bound by eertam 
decisions of this Court. Tlie case refeiiet 
to in the judgment is Umrai v. Guhari Lai 

(7). In that case, however, the, profits sued 

for were from 12th Afav lOOl to 30th July 
1905. Now 30th July 1905 was the actua 
date on which the mortgagor redeerned and 
took, possession. It is quite true that the 

date. 12th Mav 1901 . was the dateupou which 

the plaintiffs deposited the mortsmge 
money under s. 83 of the Transfer of lo- 

perty Act and on which notice was issued. 

But a distinction must be drawn between a 

deposit of the mortgage money under s. 

of the Transfer of Property Act, ^y^t^^^ut 
anv decree of the Court, and a ^ 

amount declared due under O. 

In the case of a deposit unden- s. 83 there has 

been no adjudication by the 
amount of mortgage moncv due. I he ac- 
count has still to be taken. If the y'h ® 
refuses to accept the money, whethei pro 
perlv or improperlv. tW ^n.ortgagor comes 

into Court under O. NXXIA , r. 7, 
have an account taken and the amount du 
declared When he does this lie _mav reason- 
ably be expected to include in Ins claim 

anything which will be due to him up to 
the date fixed for redemption. His nccmm , 
still falls within the account nnntemplatert 
in O.XXXlV,r.7. and not nnder the final 
decree. That decision, therefore, 
trary to the proposition of aw ^\hic 

are considering. It P Ruling 

that the point was concluded by the ruling 


defendant for the mortgage money, etc., 
awarded to liim on asuhsefiuent date which 
the Court fixes for payment. It must be 
presumed that the decree for redemption 
was passed in accordance with law. If the 
First Court did not in the suit for redemption 
consider profits of the mortgaged property 
fir the year 1308 F. in calculating the 
amount payable by the mortgagor, the 
respondent's remedy was by review of judg- 
ment or by appeal and not by separate suit. 
He had a right to, and should liave insisted 
on. the. decree being in accordance with 
law. Furthermore, on tlie present appel- 
lant's appeal to this Court the respondent 
could have had and should have had an 
account taken, of the amount payable by 
him on the date fixed by this Court for 
pavment, that is, on the 28th July 1903”. 

What the learned Judge lays down is that 
the account which is to be taken under 
s. 92 of the Transfer of Properly Act. that 
is to say, under O. XXXIV, r. 7, ouglit to 
include all monies due under the mortgage. 
He pays nothing about the final decree. 

There is only one other decision of this 
Court, namely, Mansab All v. Sakhawat 
Hasain (O). In that case the preliminary 
decree of the Court of trial was pas.^ed on 
3lst March 1914, and the amount fixed by 
that decree was Rs. 1,040-0-4. There was 
an appeal to the District Judge, and his 
decree dated 2Gth February 1915 reduced 
this amount to Ks. 952-8. The plaintiff 
deposited this amount on 2(>th April 1915. 
There was a second appeal to this Court, 


^6' 41 Ind. CaT 251; 23 M L. T. 158; 7 L. W. 

(19181 M, W. X. 207. ^ 

(7) 2 IqcI. Cas. 831; 12 O. O. lo-. 


200 ; 


(8) 8 O. 0. 30-2. 

(9) 55 Ind. Cas. 503; 7 O. I.. J. 24; 2 P. V. L. U. (0.) 
33. 
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and this Court directed that a further sum of payment. This 


was due to the mortgagee in respect of the 
payment of certain Government revenue. 

£ accordingly sent to the Court 

of first instance to determine what this 
amount was, and to prepare a final decree 
Accordingly, an enquiry was held and on 
5th September 1917 the Munsif held that the 
amount so payable amounted to Rs. 198-7-G. 
This additional sum was paid into 
Court by the plaintilb Thereupon the final 
decree in the^ redemption suit was drawn 

September 1017, and the 
plaintifi got possession. A separate suit 
■was brought against the mortgagees for 
mesne profits for the period between the 
26th April 1915, the date on which the 
plaintiff deposited the sum which was 
afterwards found to be inadequate, and the 

which he obtained possession. 
Ihe Courts below dismissed the suit on the 
ground that no mesne profits can be sought 
unless it can be shown that the mortgagees 

possession. The appeal 
\vas decided on the same ground, namely 

that the mortgagee is not obliged to vacate 
possession until he has received the full 
mortgage money, and that the full mortgage 
money was not paid until September l!(17 
The facts of this decision, therefore do not 
touch the question at all. The only dif- 
ficulty is created by these words. 

“If there was any accounting to be done 
between the parties in respect of this mort- 
gage transaction, whether on account of 
receipt of profits in lieu of interest or on 

any other account arising out of the mort- 

gage lelation between the parties that 

ought to have been done before the final 

decree was passed. The plaintiff cannot 

now after redemption bring a suit for 

mesne profits for the period prior to Ihe 

date of the final decree in the redemption 
suit. 

These words are obiter. The profits 
which were the subject of the suit had 
been realised prior to the date up to which 
accounts were taken, it was open to the 
plaintiff, while accounts were being taken 

to bring these items into account. A veiy 

short interval elapsed between the true 

preHminary decree of the 5th September 
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. . was not one of thosd 

cases in which, owing to appi^als. a period 
elapsed between the payment of the full 
anrnunt declared due under O. XXXIV, 
r. 7, and the obtaining of possession by the 
mortgagee. There is, therefore, no decision 
of this Court contrary to the proposition of 
law enunciated. 

I turn now to the Bombay decisions, of 
which I propose to consider two only. They 
are the^ strongest cases against the appel- 
lant. hirst comes tlie well-known case 
VivayakShivarno Dighev.Dattatraya Gopal 
(10). _ This may be considered to be the 
leading case for the proposition that 
separate suits must not be brought with 
regard to accounts arising out of the mort- 
gage relation. There had been a suit for 
redemptjon. with a preliminaiy decree 
dated 25th September 1^93. It directed the 
mortgagors to pay Rs. 8,200 and costs with- 
in six months. The plaintiffs paid the 
whole amount decreed on 4th December 
1893, and obtained possession in March 
1'‘94. In the meantime, the defendant pre- 
ferred an appeal, and the judgment in 
appeal dated 2nd September 1895. varied 
the decree by substituting Rs. 9 809 9-9 for 
Rs. 8,200 and directed that the six mcntlis 
time should run from 2nd September 1895. 
The balance of Rs. 1,609-9 9 was paid in 
March 1896. Suhseq uently the mortgagee 
brought a separate suit to recover profits of 
the mortgaged property for the period be- 
tween IMarch 1894 and March 1896, on the 
ground that he was entitled to keep posses- 
sion until the true amount due under the 
mortgage was paid, and, therefore, the 
mortgagors having obtained possession 
without making full payment, ought to 
account for the profits during the interval. 
He was held to be barred by re-^ judicata. 
There is nothing in this judgment con- 
trary to our principle. The profits claiired 
related to a period before the date of pay- 
ment, because the earlier payment turned 
out to be inadequate. It was also said in 
the judgment: 

“The claim on which we are now asked 
to adjudicate is one lhar could and ought 
to have been advanced in the former suit. 


n V — j Vi me uiii oepiemoer iiavc umj ruivanoeu in me jormer sujt. 

1917 and the final decree of the 15lh Sep- It furnished, if well founded, a good 

te.mner 1917 A nrkQr<ai-»fl»» -.-..r. i . . frr/Mir>rl ai _t_r 


tember 1917. Apparently no interval at all 
elapsed between the actual payment and 
the date of the final decree. So when the 
learned Judge was speaking of the final 
decree he was also speaking of the date 


ground of defence to the claim of redfiup- 
tion, and so must be deemed to have been 
a matter, directly and substantially in 

(10) 26 B. 661; 4 Bom. L. R. 492. 
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issue ia such suit (s, 13 Explanation II 

C. P. C.)” 

Now no such remark can be made in the 
present suit PiaintilT could not have set 
up this claim as in any way strengthening 
his claim for redemption. Whether he 
was entitled to mesne ^n’ohts, or whether 
hi was not, he was equally entitled to 
redemption. It is evi'lently a different 
matter when a mortgagee possesses some 
clai(n under which he can resist redemp- 
tion. 

The other Bombay case is Rukhminibni v. 
Venkatesh Bab Pi\ibku (ID. In tliat case 
there was a tender out of Court which was not 
accepted. Consequently tlie mortgagor filed 
a suit, and at the same time made a deposit 
under s. 83. The suit was decreed with 
costs on 27th Jlay 1303, ami on lath July 
1903, the plaintiffs got possession. They 
filed a suit to recover mesne profits from 
24th June i'JOl to 15th July 11)03. The 
interval between the decree for possession, 
27th May 1903, and tlm actual obtaining 
of possession, 15th July 1903, was very 
short. As is pointed out in Sahari Dutt v. 
Sheikh Ainuddy (3) in so far as tliesuit was 
held barred for that sliort period, it may 
he an authority against the appellant, but 
it is not an express authority, for tlie point 
was not discussed. The greatei part of the 
profits sued for would be held barred by 
res judicata under our principle. 

I have already discussed the case Kashi 
V. Dajrang Prasad (5). I propose to consider 
one other Allahabad case, namely, Ram Din 
V. BhupSiiu/h (12). There was a suit for 
redemption of a usufructuary mortgage. 
The mortgagors obtained a decree, and 
were put in possession on 13th Marrh 1906. 
They brouglit a separate suit to recover 
Ks. 5,000 on account of surplus collection 
alleged to have been received since 1874, 
when the mortgage was discharged by the 
usufruct of the property. They were held 
to be barred by s. 43 of the O. P. O. Their 
suit was for a period before redemption. It 
was a case in which there was no payment. 
If the plaintiffs’ allegations were correct 
there ought to have been a payment by the 
mortgagee to the mortgagor. Clearly this 
accou[it ought to have been settled in the 
preliminary decree according to our 
principle. 

Passing to the Calcutta High Court I have 
already considered Sahari Dutt v. Sheikh 

(11) 31 B. 527; 9 Bom. L. R 527. 

(12) 30 A, 225; 5 A. h. J. 102; A. W. N. (1908) 96. 
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Ainuddy i3). The next case is Satyabadi 

Behara V. Harabati {V6}. That was a case 
suniUir to Rukliniinibai v. Venkatask Bab 
Prabhu{H). There was a tender out of 
Court, improperly refused by tlie mortgagee, 
followed by a suit for redemption, which 
was decreed in the usual terms. The 
amount was deposited and the mortgagor 
was put in possession. A sepaiate suit was 
brought for the period between the date of 
tender and the date of delivery of posses- 
sion. It was held to be barred by res judi- 
cata. This is not contrary to our principle. 

As regards Madras, I have already dis- 
cussed Vairappa Thevan v. Subiah Tkevan 
(6). In that Papla Chakrapani Chatiar v. 
Ramaswamy Theukondaii (2) was lelerred 
to The fac'ts were that the plaintiff obtain- 
ed'a preliminarv decree in a redemption suit 
under O. XXXiV. r. 7. The plaintiff paid 
the amount into Court, but the defendants 
retained possession of the property, and the 
passing of a final decree in the suit was 
delayed for a considerable period owing to 
unsuccessful appeals by the defendants. It 
is not quite clear what happened, but, so 

far as 1 can judge, the plaintiff demanded 

mesne profits for this period at the lime 
when he asked for his final decree, and the 
Court awarded them on the ground that 
such matters could be dealt with in the 
final decree. The learned Judge admitted 
that r 8 contains no provision as to rents 
and profits received by the defendant after 
the preliminarv decree. It was said, how- 
ever that r. lU and the proviso to sub-r. 4 
ofr ’s showed that the Court can take into 
consideration events which have happened 
subsequently to the dale of the preliminary 
decree, and that for certain purposes the 
BuiL still remains pending, lliis decision 


i^^in'*confiict with the decision of the 
Calcutta High Court, and even of the 
Madras High Court already quoted. But, 
as was pointed out by another Bench of the 
ATadras High Court, it is not a decision that 
a subsequent suit would be barred. Justice 
had been done in the final deciee, and an 
Appellate Court might very well abstain 
from interfering with it. I he decision is 

certainly against the appellant as far as it 

goes, but it does not go very far. 

1 have now reviewed all the cases which 
were cited at the Bar, and I have shown 
that none of them is really contrary to the 
principle, that mesne profits accruing after 

(13) 31 C. 223; 5 C. L._J. 192* 
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the date oi payment made according to a 
decree passed under O. XXXIV, r. 7. can be 
the subject ot a separate suit, while three 
of them are directly in favour of that pro- 
p.osition, wliich was itself dei'ived from a 
consideration of the language of the Statute. 
' 1 therefore, allow the appeal, and set 
aside the judgment and decree of the lower 
Appellate Court. As that judgment pro- 
ceeded on a preliminary point, 1 remand 
the case to the lower Appellate Court for 
decision on the merits. The appellant will 
get his costs of this appeal from the re- 
spondent. 

ti. Appeal allowed. 


MADRAS HIGH COURT. 

Secoki) Civil Appe.\l No. 195 op 1923. 

July 13, 1925 

Present: — Mr. Justice Phillips. 

. PAPAKANXU ERRAPPA REDD! axd 
OTHERS — Defendants Nos. 3 to C — 

Appellants 

versus 

MUTCHELI PEDDAMUNI SWAMI SETTI 

AND OTHERS — PL.MNTIFFS NoS. 2 TO 5 AND 

L. R. OF THE 1st Plaintiff— Respondents. 

Madras Estates Land *4c^ (I of ss. }.]1, ISU~ 

Landlord and tenant— Sale for arrears of rent- Fraud 
—Suit to set aside sale— Jurisdiction of Civil Courts. 

The rig:ht to S3t aside a revenue sale held under the 
provisions of the Madras Kstates I, and Act con- 
ferred by s. 131 of that Act does not take away the 
right of suit in the ordinary Civil (’ourts to set* aside 
the sale on the ground of fraud. A suit, therefore, by 
a tenant to set aside asaleof liis holding held under 
the provisions of the Madras Estates Land Act for 
arrears of rent, on the ground that the sale was 
brought about by fraud, is maintainable. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Chitlor, 
in A. S. No. 373 of 1921, (A. S. No. 317 
bf 1921 on the file of the District Court, 
Ghittor), preferred against a decree of the 
Court of the District Munsif, Midnapalli 
in O. S. No. 296 of 1920. 

Mr. A. Ramaswami Iyer, for the Appel- 
lants. 

Mr. Chandra Sekhara Iyer, for the 
Respondents. 

JUDGMENT.— The facts found in 
this case, which I must accept, are as 
follows : The appellants were tenants 
under the plaintiffs of the suit lands, 
lluring the tenancy, they defaulted in the 
payment of the hist due to the superior 


landlord and the lands were brought to- 
sale and purchased, some by tlie Gth de- 
fendant himself and some by the 6th 
delendant's father in-law Lakshinana Reddi., 
Both the lower Courts have found that 
these .-;ales were brought about by the 
fraud of the defendants ami have accord- 
ingly given a decree foi' recovery of the 
lands from the defendants with arrears 
of rent. 

In appeal here it is argued that this 
suit should have been brought in a 
Revenue Court, inasmuch as it was ne- 
cessary for the plaintiffs to set aside the 
revenue sale. Reliance is placed on the 
ruling in Ramanathan Chetty v. Ravia- 
sami Chc.ity (1). That ruling, however, 
very clearly and carefully differentiates 
the case reported in (louse Moideen Sail) 

V Mntfiialu Chettiar (2) where it was held 
that tlie right to set aside a sale con- 
ferred by s. 131 of the Estates J.and Act 
does not take awa}^ the right of suit in 
the ordinary Civil Courts to set aside the 
sale on the ground of fraud. PJere we are 
concerned with fraud, consequently in 
accordance with the principle lai<i down 
in Gouse Moideen Saib v. Miithialu Chettiar 
(2), I hold that it is not necessary to 
bring this suit in a Revenue Court. If 
the defendants (appellants) were allowed 
to take advantage of this sale which they 
brought about solely to defraud the plaintiffs 
of their rights, it would be giving them 
the advantage of their own fraud. That 
is a course which no Court would delil er- 
ately pursue. This objection, theiefcre, 
fails. 

It is also argued that Lakshmana Reddi 
should have been made a party to this 
suit. The plaintiffs did not choose to male 
him a party and of course the decree will 
not be binding upon him. He is a veiy 
close relation of the defendants. He 
actuall}' came to Court and produced docu- 
ments nn their behalf; but he did not ask 
to be impleaded, nor did he givje evidence, 
nor did the defendants ask that he should 

be impleaded as a party. Sixth dffendrnl 
merely said that the suit should be dis- 
missed because he was not a party. I 
agree with the le med Sul ordinate Judge 
and the District Munsif that it was not 
necessary for the plaintiffs to make him 
a partj*, piovided that the plaintiffs are 

(i; 27 Ind. Cas. 409; .39 M. 60. 

12) 21 Ind. Cas 762; 26 M. L. J, 36; 14 AT. L. T. 523; 
(19U) AI. W, N. 55. 
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satisfied with a decree which is judicially 
not binding upon him. This objection also 
fails. 

In view of the concurrent lindiiigs of 
facts of both the lower Courts the decree 
appealed against is right. The second 
appeal is dismissed witli costs 
V. N. V. Appeal dismissed. 

Z. K. 


V. RAS'CflllOD JETHABHAI. 2ho 

Buinhay Land Kovenue Code was net given ami the 
notice was consequently defective, [p. ’JtiS, col. l.J 

Second appeal fruni the decision of the 
District Jitdge, Ahniedabad, in Appeal 
No. 77 of AJ20. reversing that of tlie feub- 
ordioate Judge, Nudiad, in Civil Suit 
No. 2S8 of 

Mr. G. AC Thakor. (witli him Mv.M.K. 
I'hakore}^ for the Appellants. 

Mr. 11. C. Coyajee (with him Mr. II. .d. 
Diratia), for the Kesi) 0 iidents. 


BOMBAY HIGH COURT, 

Secovd Ci\ il Appeal No. 553 oi- 1922. 

, August 28. 1924. 

Present Mr. Justice Marten anrl 
Mr. Justice Fawcett. 
AMARSANOJl INDRASANClJi and 

another— Plaintipfs—Appellan'ts 

re rsus 

RANCHHOD JETHABHAI— Defendant— 

Respondent. 

lio)nb 2 y kand Revenue Codat.ict 1 of ISiO), ss S.J, 
8lt—Landhr.l a:id Unayit —Tenancy orioiiintino with 
foundation or viHage - Antiyiiity - Pvesuniytiiin of per- 
manence *.VoOVi: to<iiiit,c->ntcntsof—:<ntice rcyuiriny 
tenant to vacule iviihin ten days, legality of. 

The prosiuTipl iou lai^l <lo'vn in s. the liuinbay 

Ijcincl Kovenue Code would not in ji c‘<ise in 

which tlie Lourt is aide to tiud a detinile ami recent 
date when die actual lonancy began. Where, liow- 
ever, tlm tenants trace their origin and connecticn 
with' the lands of the tonnney back to the foundation 
of the village. (A'cr I'uJ years ago. it does not folh.w 
that their particular tenancy or that of fludr ancestors 
began on that particular delinitc date. On the con- 
trary in such a case there is the requisite antuiutty 
contemplated bv s. S.l of the Code and the picsump- 
lion laid down 'therein may validly lac raised, ip. 'Jb,, 

col. l.j * » f 

Where a landlord requires a tenant to go out of 

possession of the lands of his tenancy at a particular 
date, the speciiic date on which the tenant is required 
to quit the property should be specilied in the notice, 
otherwise the tenant would be left in a slate of 
embarnisBing uncertainty as to what arrangviiieiits he 
should make for his future liome. for the remova 
of hi.s furniture and other matters or else ni <lefault 
r.f complving with some aml>iguous notice he miglit 

111 exposed to the nuisance or annoyance of a law 

suit, fp- 2(1-^, col. 1.] ^ . 

A notice to quit given by a lan<llord to a tenant i an 

as follows: “You are hereby given notice that wilhm 
ten davs from the date of receipt hereof you should pny 
over to us rent of the last year and you should give in 
writing a Icahuliyat to pay rent for the lands you 
cultivate, failing which you should hand over to ns 
the lands which vou cultivate and in default steps will 

be taken against vou to take over possession from you 
or obtain any other remedy according to law: 

Held, that under this notice the tenant was re- 
quired either to pay the arrears of rent and pass a 
lease within ten days or m default to hand o\fr 
pos.He 3 sion on the expiry of ten days and thfit ho 
period of tlu-ee moptba required under s. 8i of the 


JUDGMENT. 

Marten, J. — These are some thirty-three 
appeals from the judgment of the L)i.''tricl 
Judge of Ahniedabad reversing the decision 
of the Subordinate Judge and dismissing 
the plaintiffs' suits with costs. Tlie suits 
all raise the same point. They are brought 
by the plaintilTs as the 4’hakors of Moliogar 
claiming that they hold in joint owner- 
ship the icnnla of the village of iMehmad- 
pura. This icanta consists in all of 104 
acres, of which 94 acres are in dispute in 
thie and the companion suits, so the learned 
District Judge tells us. 

The principal ])oint in dispute is as to 
wlietlier the defendants are annual tenants 
as the plainlihs con lend, or whether they 
are permanent tenants as tlie defendants 
contend There is a subsidiary point as to 
whether, even if the defendants are 
annual tenants, tlie jihuntiHs are entitled 
to enhance the rent. Jt ajjpeurs that by 
an alleged notice ti> ([iiit, dated February 
r>, 1910, the plainlihs called on the defend- 
ants to pay an increased rent and to sign 
a writing to that efiect, and that in default 
they were to give up possession. This 
was* to be done within ten days. The de- 
fendants replied rejiudiating the right of 
the plaintiffs to give this notice and claim- 
ing that they were permanent tenants. 
Consequently in the same year 1910, Suit 
No. 130 of 1910 was brought by the plaint-, 
ilTs but was subsequently withdrawn with 
permission to bring another suit. There- 
after, namely, on November 20. 1918, this 
present Suit No. 288 of 191S and its com- 
panion suits were brought. 

Now in this case we have the advantage 
of a ])articnlarly clear judgment of the 
learned District Judge, which relieves me, 
from the necessity of setting out the facts 
or the reasons fur our judgment in any 
great detail. The case largely turns upon 
s. 83 of the Bombay Land Revenue Code, 
w'hich provides that: — 

“Where, by reason of the antiquity of a 
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tenancy, no satisfactory evidence of i*.s 
commencement is forthcoming, and there 
is not any such evidence of the period of 
its intended duration, if any, agreed upon 
between the landIoi\l and tenant or those 
under whom they respectively claim title, 
or any usage of the locality as to duration of 
such tenancy, it shall, as against the im- 
mediate landlord of the tenant, be presumed 
to be co*extensive with the durati )n of 
the tenure of such landlord and of those 
who derive title under hi n." 

The defendant's case is that this village 
of Mehmadpura was founded about 1{'55 
A. D. and ihev trace their connection with 
this village back to that date. It would 
appear that the first appearance of the 
defendants’ names or their ancestors in the 
plaintiffs’ books is in 1876. But it would 
also appear from some of the earlier books 
produced by the parties that prior to that 
date, viz, in 1869, the defendants' names or 
those of their predecessors appear amongst 
the patels who were then cultivating this 
land according to the plaintiffs' accounts. 
What the learned District Judge says is 
this: “This statement of the defendants 
derives corroboration from the fact that 
in. the account books for the previous years 
commencing from the Savivnt year 1905 
produced by the plaintiffs, the lands are 
shown as being cultivated by patel samasth 
i. e., body of patels, without mentioning 
individual names." 

Following that out when one turns to 
certain accounts produced by the defend- 
ants, that shows how these patels dealt 
with the produce of the rent or the produce 
of the land, and the defendants' ancestors 
are shown in that account as getting 
share of these rents. So that takes us back a 
little earlier, viz., to 1869. And there is one 
further point, viz., that the lower Appellate 
Court has found that the plaintiffs have not 
produced all the books which one would ex- 
pect them to produce. 

Then comes the question of the rent or 
salami or giras, whatever may be the true 
expression. The finding of the lower Appel- 
late Court is: “In the present case I think 
the evidence taken as a whole leads to the 
conclusion that the defendants have been 
paying rent at a uniform rate." “ Then lower 
down the same judgment runs: ‘Taking 
the evidence as a whole, 1 think the reason- 
able conclusion is that the defendants have 
been paying a uniform rate of rent to the 
plaintiffs," Then so far as the evidence of 


the plaintiffs is concerned the learned Dis- 
trict Judge summarizes on Tiage 4 the evi- 
dence of the plaintiffs themselves. iShortly 
stated, tfjev said thev did not know when 
the ancestors of the defendants were let 
into ])oi^sp.'^sion or on what terms. As regards 
the plaintiffs’ Karbhari, Ex. 104, he states 
that so far as his knowledge goes, the 
defendants have been paying a fixed rent, 
but he knows nothing about the origin of 
the tenancy or about the fiuatitum ot rent. 
He only iv-peats the report tliat he has heard 
that certain Miilianunad in cultivators were 
in possession of the laud to a certain date. 

After a consideration then of the whole 
facts of the case, the learned District Judge 
came to the conclusion that the facts fell with- 
in s. 83 of the Bomljay Land Revenue Code, 
and that the Court was entitled to presume 
this tenancy to be a permanent tenancy. 
It has been argued before us strenuously 
by the ai)pellants that this was an error 
of law on the part of the District Judge 
inasmuch as the defendants’ own case stated 
what the commencement of the tenancy 
was; and that on the rulings of this Court 
where once you find a definite commence- 
ment of a tenancy, then there is no room 
for the presumption to be raisetl under 
s. 83. As far as the authorities of this Court 
are concerned they aro naturally binding 
on us, an<l one can cpiite understand that 
if you find a definite and recent date when 
an actual tenancy began, it would be wrong 
in such a case to raise a presumption under 
s. 83. Similarly, under English Law my 
brother Fawcett has in Saragmi v. Pandu- 
rang{\) pointed out that iti England a plea 
based on immemorial custom might be de- 
feated by proof that it began withiri legal 
memory, viz , after 1180 (see llalsbury’s Laws 
of England Voliiine X, page 283) and the 
same might apply as regards certain claims 
based on prescription at Common Law. 
Halsburv’s Laws of England Volume XI, 
pages. 2G0 Gl). 

But, on the facts of this particular case, 

I entirely agree with the learned District 
Judge that the commencement of this ten- 
ancy is not definitely shown. No doubt the 
witnesses have put forward the origin of 
it to tlie foundation of the village. 
one follows that argument out, one might 
say that a tenancy in a particular case must 
have begun by say the year 1209 in ® 
particular town because one knows that 

fl) 76 Tud. Ci3 71; 21 Bon. L. R. 331; . 83a; 

(1922) A. L R. (B.) 402; 47 B. 4., 
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prior to that date no such town or village 
existed whatever. It seems to me that it 
does not follow that because the dehmd- 
ants trace their origin and connection with 
this land bach to the foundation of the 
village, that it necessarily follows that their 
particular tenancy or that of their ances- 
tors began on that particular definite date. 
On the contrary when one goes back, 
as in the present case, to such a distant 
date as over 250 years ago, one certainly 
gets the antiquity contemplated by s. 83. 
And I think on the facts of the pre.sent 
case there is quite enough uncertainly as 
to the commencement of the tenancy, and 
also as to its terms, to justify the presump- 
tion under s. 83. 

Nor can I accept the argument that was 
put forward in the alternative, viz., that if 
you do not fix the commencement of the 
tenancy definitely at the foundation of the 
village, then no commencement of the 
tenancy is shown before 1870 or some such 
time. That would be to neglect amongst 
other things the oral evidence of the defend- 
ants as to the iiossession of this land 
by themselves or tlieir ancestors. It would 
also be to ignore the admissions of the 
plaintilTs themselves that they are unable 
to account for the original possession of 
this land by the defeiulauts and their an- 
cestors. In other words we get exactly a 
class of case where the origin of a particti- 
lar right of an occupier or tenant is lost 
in antiquity. 

That being so, in my judgment the lower 
Appellate Court arrived at the riglit con- 
clusion on the question whether the de- 
fendants, were annual tenants or perma- 
nent tenants, and that the finding that they 
were pemanent tenants ought to be upheld. 

Then a point was taken tliat, even if they 
were permanent tenants, they denied their 
landlords’ title, and, therefore, that involv- 
ed forfeitui'e. This is based on what in 
mv opinion is a very narrow construction 
of the written statement of the defend- 
ants, There tlie}^ pleaded first of all that 
they were old and permanent cultivators, 
that they were not tenants-at-will or 
annual tenants of tlie plaintilTs, but that 
^ they cultivated the land under the right 
of ownership or permanent tenancy since 
the time the village of Mehmadpura was 
founded, and they had been paying to 
the plaintiffs a t\\ed salami from the time 
of their ancestors. 

As regards the yori translated “owner- 


ship" the word used in the vernacular is 
maleki. And one knows from other en.'^es tliat 
the word inalck or maleki is often uted in a 
sense which certainly cannot on investiga- 
tion justify the suggestion of an absolute 
owner or ownershif) in law. I am satisfied 
that the real case put forward by the defend- 
ants was that they were permanent tenants 
and tiiat they never denied that the ))iaint- 
iffs were there landlords. Nor is il.cre 
anything in the issues raised in the Trial 
Court to suggest anything of the sort. The 
main issues were Issues Nos. 8 and 9. The one 
raised a i)oint whether the plaintiffs proved 
a tenancy from year to year. Issue No. 9 
raised a question whether the defendants 
were permanent tenants of the disputed 
land. One may also say that where you 
find permanent tenants at what has been 
found to be here a uniform rent, their 
position after all does not differ very greatly 
from that of owners. Kven an ouner in 
fee simple who is liable to pay a certain 
fixed fee farm or quit rent in one sense 
is not an absolute owner of the land, be- 
cause he has to pay this particular annual 
sum. But in the or<] inary acceptation of 
the word, he undoul)le(lly would be looked 
upon as an owner not only by laymen but 
also by lawyers. 

Then the next question is as to the vali- 
dity of the notice to quit given by the 
plaintiffs. That point in the view I take 
it is unnecessary to decide, because 1 hold 
that the defendants were permanent tenants. 
But supposing tliey were annual tenants, 
th#=‘n it is conceded that a notice to quit 
liad to be given under s. 84 of the Bombay 
Land Revenue Code which runs : “An 
annual tenancy shall (in the absence, of 
any special agreement in writing to the 
contrary require for its termination a notice 
given in writing by the landlord to the 
tenant, or by the tenant to the landlord at 
least three months before the end of the 
year of tenancy at the end of which it is 
intimated diat the tenancy is to cease. 
Such notice may be iti the form of Sch. 
10, or to the like effect." If one turns to 
Sell. E it will be found that this notice may 
be in tlie following form : "I do hereby give 
you notice tliat I do intend to enter upon, 
and lake iiossession of the land which you 
now liold as tenant under me, and you are, 
therefore, required to quit and deliver up 
possession of the same at the end of this 
current year, terminating on the day of 
,"I should here mention that aa 
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earlier part of s. 84 enacts that "An annual 
tenancy shall, in the absence of ])roof to the 
contrary, be presumed to run from the end 
of one cultivating season to the end of the 
next. The cultivating season may be pre- 
sumed to end on March .‘U 

Now the words of the particular notice 
given by the plaintitTs were : — 

“ You are hereby given notice that within 
ten days from the date of receir)t hereof you 
should pay over to us rent of the last year 
and you should give in writing a kahuliyat 
to pay rent for the lanfls you cultivate, fail- 
ing which you should hand over to us 
the lands which you cultivate and in default 
steps will be taken against you to take over 
possession from you or obtain any other 
remedy accordin<r to law." 

I agree with the learned District Judge 
that on the true construction of this notice, 
the defendants were required either to pay 
the arrears of rentaud pass a lease within ten 
days or in default to hand over possession 
on the expiry of ten days. That being so, 
the period of three months required under 
8 . 84 was not given. For, I cannot accept 
the construction which is advanced by the 
defendants to the effect that we should 
imply that this notice to quit was to quit at 
the termination of the cultivating season. 

It is unnecessary to refer to English 
authorities to show the strictness with which 
notices to quit are there construed, and I do 
not say that the same rules would necessarily 
apply in India. But here we have a definite 
section to guide us, and a definite form of 
notice, which, though not imperative, still 
indicates the class of notice which the 
Indian Legislature had in mind, and that 
notice would be very much what would be 
required under English law. After all it 
is a matter of common sense that if a land- 
lord requires a tenant to go out of posses- 
sion at a particular date, the specific date 
on which the tenant is required to quit the 
property should be given, otherwise the ten- 
ant would be left in a state of embarrassing 
uncertinty as to what arrangements he 
should make for his future home and for 
the removal of his furniture and other 
matters, or else in default of complying 
with some ambiguous notice he might be 
exposed to the nuisance and annoyance of 

a law suit, , . , 

In niy judgment, therefore, the jtidgment 

of the lower Appellate Court was correct on 

this point also, that the plaintiffs did 

■not give a valid notice to <iuit and that 
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in the absence of such a notice the plaintiffs 
were not entitled to maintain this suit. 

Then it was said that apart from that 
point and even supposing that the defend- 
ants were permanent tenants, even then 
the plaintiffs were entitled to enhance the 
rent. In this conneclion it will be remem- 
bered that in their i)leading3 the i>laintiff8 
claimed back rent and possession of the 
land, and a deedaration that they were 
entitled to increase the amount of rent at 
their pleasure. No doubt the exception to 
s. b3 provides that "Nothing contained in 
this section shall affect the right of the 
landlord (if he have the same by virtue of 
agreement, usage or otherwise) to enhance 
the rent payal)le, or services renderable by 
the tenant or to evict the tenant for non- 
payment of the rent or non-rendition of^ the 
services, either respectively criginally fixed 
or duly enhanced as aforesaid." But here 
no agreement whatever is proved under 
which the plaintiffs had any right to en- 
hance the rent. And as regard.s the usage 
or otherwise I can only say that 1 agree with 
the learned District judge, when he says 
there is no issue framed to that effect and 
no evidence led, and that, therefore, there 
are no materials before the Court which 
would justify an Appellate Court in ap- 
proaching the case from that stand-point. 

^Vhen the learned District Judge says 
this, it must be remembered that he had 
already considered earlier in liis judgment 
the question whether the defendants’ story 
that they had paid a unifoim rent was true, 
or wliether the plaintiffs’ case that the rent 
had varied was the correct one. As I have 
already said the learned Judge in at least 
tw'o passages staled that he had come to 
the conclusion that the defendants’ case 
that they had paid a uniform rent was the 
coirectone. Consequently it cannot fairly 
■be urged on behalf of the plaintiffs that one 
should accept the plaintiff's’ evidence, viz., 
that the rent was enhanced, or that a higher 
rent was paid at certain dates compared with 
others, and that that accordingly implied 
the power of the landlord to enhance the 
rent, and, therefore, there was evidence 
to support the alleged usage, and that ^ 
regards this particular land the landloiy 
had the right to enhance the rent. Nor is 
it fair to the learned District Judge to say 
that in considering this point aboul enhanc- 
ed rent, he did not take into consideration 
the evidence on the question of rent. He 
had already done that in the earlier part cl 
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his judgment. He had there Xoiind that the 
plaintifts had failed to make out their case 
on the point oi fact as to the alleged \ aid- 
ing rent. Cuusecpiently when he came to 
this final issue, the existing lindings were 
of a long tenancy hy tlie defendants at a 
uniform rent. Consequently on that hnd- 
ing as to the uniformity of the rent, there 
was no eviiicnce on which you could infer 
that the landlord had either expressly or by 
implication a right to enhance the rent. 

Then it was said the real point in this 
case was whether the defendants were 
annual tenants, and that if in fact they 
were permanent tenants, then we ought to 
leave open for decision in some future case 
the question ivhether the plaintilTs are still 
entitled to raise the rent, or alternatively 
we should remand this case back to the 
lower Court for further findings and lur- 
ther evidence. But this case began six 
years ago. ^Fhe plaintiffs plaint, as ia\e 
alreadv indicated, stated in the cleaiest 
terms 'that they \veie entitled to increase 
the amount ot the rent at their pleasure. It 
is clear that they could have based heii 

claim alternatively, rir., that if the 
were annual tenants, as the plaintitls clam 
ed, then the plaintiffs wereeiititledto mciease 
the rent, or to evict them fornon-pajment, oi 
that if alternatively the defendants were pei- 
manent tenants, the plaintiffs practical- 
ly the same rights. In other words, it was 

open to the plaintiffs to prove 
by proper evidence that whichevei vas 
the true legal position as regards he ten- 
ancy of the detendants, the plaintiffs ueie 

still entitled to enhance the rent, anel t 
necessary to give a notice to quit in defai 

of payment. tbp 

Under these circumstances I thinh the 

learned District Judge rightly ‘he 

appellate Issue No. li against he plaint- 
ly wrong if we either remanded this issue 
fOT further evidence or left the point open 
for decision in some other “ase. Iii n y 
judgment the decision of lower 
Court dismissing the plaintiffs su 
costs was correct. It follows that, in my 
judgment, this appeal should also be d 
missed with costs, and that the o‘''«r 
panion appeals should also be dismissed 

with costs, but all this is subject as ^Sard® 
four of the companion aPPeals a technic 
point arisingfrom the death of aso e defend 

ant as to which we will beai the aigu 

IsaentB later on. v 
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Fawcett, J.— I agree generally with 
the judgment of my learned Inolher 
on the main question whether the dedend- 
ants are pei n.aiieiit U'naiiis. I think theie 
is certainly no ground lor iiilerlen iice with 
tlie deciee of the lower Conii in secend 
appeal. 'I here is evidence which dcliniicly 
tiaces back the tenancy to the year K'rTh, 
and ahhough the accounts for the preced- 
ing years that are produced by the iilainl- 
ilfs do not give the actual names of the 
c’.ltivators, yet they show that the land was 
cultivated by certain who, in view 

of Ex. -15 and similar Exhibits api.ear 
to include ancestors of the defendants. 
These accounts go back to the Scunrat year 
11)15 lA. D. it^48 BJ). Under the circiuu- 
stance 1 think an inference arises^ that in 
that particular year the defendants ances- 
tors were cultivating this land and weie 
tenants of the plaintilTs’ ancestors. 

Stress has. I think, been rightly laid by 

the learned District Judge on the fact that 

the plaintilTs. who employ kaibkorts and 
keep regular Vjooks, have not produced their 

accounts for previous years, and 1 entiiely 

ao-ree with him that a strong inference 
anses that, if they had produced those 
books, they would not have been in favour 
of the jdaintilYs' case. In these circum- 
stances there is satisfactory evidence that 
the defendants' ancestors were tenants of 
the plaintilTs’ ancestors even prior to the 
year 1818, and the origin of this tenancy 

is lost in the mist of antiquity. 

I also agree with the learned District 
Judge and my leanie<l brother that the 
mere fact that' the defendants state that 
the tenancy began with the foundation <jf 
the village in 6amnit year 1712 is not a 
conclusive staU-ment of the origin of ten- 
ancy, which would bar the operation of 
s. c3 of the Bombay Land Revenue Code. 
It is obvicusly a statement based on mere 
speculation or legend and is not ‘satis- 
factory evidence” of the kind contem- 
plated by s. 03. 

I also agree that the plaintiffs have not 
adduced any evidence in this suit, sufficing 
to show they are entitled to enhance the 
rent of the defendants on the basis of the 
defendants being permanent tenants. 

I concur, therefore, in the order proposed 

by my learned brother. 

K. Appeal dismisied. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. Kill of i*J22. 

May 1, 10:^5. 

Present: — Mr. J ustice Devacloss. 

RAMAvSAMi RKDDl axd otheiis — 
Defendants Nos. 26, 27, 21) to 44 and 46 to 4S 

— Appellants 

versus 

E. RAJ AGOPALACllARIAR— P laintiff 

RhSl'ONDENT. 

llin'diL Laiv — Widow, alieiiation />// — Xecessity — Uur~ 
den of proof — Coii'ient of t'evcrsioners -Presumptirnt. 

It is for an alicnco from a Himlu widow to prove 
circumstances which would ainouut to necessity 
under the Hindu Law justifyin^c llie alienation. If he 
is unable to prove such circumstances he must at 
least prove that he made bona fide ciKpiiries and 
satisfied himself that such circumstances existed which 
would amount to a necessity under the Hindu Law, If 
he is unable to prove such circumstances or to prove 
that he made such bona fide eacjuiric.s. tlie proof that 
the nearest reversioners consenteii to the transaction 
is prima facie evidence or presuini)ti ve proof that 
such circumstances existed as wouhl make the trans- 
action one binding on the reversion. It is open to 
the reversioners to rebut the presumption by adduc- 
ing evidence, as like all presumptions it is liable to be 
displaced by proof of facts. But so long as the rever- 
sioners do not adduce any evidence as regards the 
actual purpose of the alienation to tlie knowledge of 
the alienee, the presumption would be quite sutlicient 
to enable the Court to give a decree in favour of the 
alienee, fp. 271. col. L] 

It is not necessary that the purpose of the alienation 
should be mentioned in the document. All that tlie 
law requires is that the alienee shoulil i>rovc tlie exist- 
ence of circumstances at the time that the transac- 
tion was entered into, w’hich w’ould justify a limited 
owner in passing a full interest in the property in 
favour of the alienee, in ether words, which would 
entitle a limited owner to bind the reversion by the 
alienatiou. [p. 271. col. 2.] 

Sdcond appeal against a decree of the 
District Court, Chingleput, in A 8. No. 296 
of 1920, preferred against the decree of 
the Subordinate Judge, Chingleput, in O. 
8. No. 7 of 1919, (O. S. No. 57 of 1918, 
District Court, Chingleput). 

Mr. T. R. Ramachandra Iyer, for the Ap- 
pellant. 

Mr. K. Bhashyam Iyengar^ for the Re- 
Bpondent. 

JUDGMENT. — This appeal is connect- 
ed with the one just disposed of as it arises 
Out of the game suit. The appellants are 
defendants Nos, 26, 27, 29 to 44 and 46 to 
48. They are alienees and the lower 
Appellate Court has decided that their 
alienations are not valid and binding on 
the plaintiff. The alienations were made 
so far back as 1S8S and 18.49 under Exs. 3, 
L2, Ly to Lll and Cl. The alienations 
Were made by the plaintiff and his two 

aud by their mother Alamelammal 
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and by a minor brother for whom Alamel- 
ammal acted as guardian. The purposes 
for which ainourus were borrowed under 
these documents were not mentioned in 
the fteeds. (.)nly consideration is 

recited and the mother and the sons are 
the executants of the documents. The Dis- 
trict Judge has lield that tlie mere execu- 
tion of the document bv the sons would 
not amount to cuii.^ient on their part to 
tile alienations, and, tlierefore. they were 
not bound }>y the alienations. The defend- 
ants in their written statement pleaded 
that the amounts got under these docu- 
ments were spent for a purpose which 
could bind the reversion. Defendants 
Nos. 26 and 27 in para. 7 of the written 
statement say that “the allegations in para. 
6 of the plaint are entirely false. At the 
time of the alienations mentioned above, 
Alamelammal was not even able to main- 
tain herself out of the income of her pro- 
perties. Of the suit items most are waste 
lands not brought under cultivation. The 
alienations were made solely for main- 
taining herself and her children and for 
paying kist on the suit lands. In para. 6 
they say “the sale mentioned in para. 5 
was effected for necessary purposes bind- 
ing on the reversion. The other defend- 
ants have adopted the statement of defend- 
ants Nos. 26 and 27 in para. 7, 8 etc. 
The defendants, therefore, i^lead that the 
alienations were for purposes which could 
bind the reversion. Tue issue raised on this 
point Issue No 2 ii whether the various 
alienations pleaded by llie defendants are 
true and binding on the reversion. It 

WrtS held in Hangasami Gounderi V. Nnchi' 

appa Gomiden {\ ) that the consent of the 
reversioners was priwa facie evidence of 
necessity. At page 53b* their Lordships 
observe. “AVhen the alienation of the 
whole or part of the estate is to be sup- 
ported on the ground of necessity, then, 
if such necessity is not proved alumde 
and the alienee does not prove inquiry on 
his part and honest- belief in the necessity, 

the consent of such reversioners as might 

fairly be expected to be interested to 
quarrel with the tran-action will be held 
to afford a presumptive proof which, i£ 
not rebutted by contrary proof, will vali- 

(1) 50 Ind. Cas. 498; 42 M. 523; 36 M. L. J- 493 ; 17 A. 
L. J. 533; 29 G. L. 3.539; 21 Bom. L K. 610; 23 C. , 
N. 777: (1919) M. W. N.26i; 26 M. L. T. 5: 10 L. W. 
105; 46 1. A. 72; 1 U. P. L. K. (P. C.) 66 (P 09- , . r- 
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date the transaction as a right and proper 
one". 

In this case there is the allegation on 
the part of the defendnms that the alien- 
ations were ha* a purpose biuiingon the 
reversion. Tliev have not adduced anv 
evidence and the documents are silent as 
to the purpose. The question is whether 
in such circumstances the consent of the 
reversioners is sullicieiit / riam /uc/c pn'of 
of the existence of ciicuinstances which 
would amount to necessity under the 

ft 

Hindu Law. It is oi>en to the reversioner 
to rebut the presumption l>y adducing 
evidence that at that lime tiiere was no 
necessity for the transaction. In the case 
of the alienations under appeal, the rever- 
sioners were nut merely consenting i^arties 
but they joined in the execution of the 
documents along with their mother. They 
not onl}^ consented to the transaction but 
they actually i)articipated in the transac- 
tion as executants. 'I'lie principle dc ducible 
from RangasiL'ami Goundan v. XacJiia})va 
Goundan (Ij and the other cases decided 
by the Privy Council is this : it is for 
the alienee to prove circumstances which 
would amount to necessity under the 
Hindu Law. If he is unable to prove 
such circumstances he must at least prove 
that he made ho)ia fide inquiries and 
satisfied himself that such circumstances 
existed which would aniount to a necessity 
under +he Hindu Law. If he is unalile 
to prove stich circumstances or to pruve 
that he made such bona fide imiuiiies, 
the proof that the neaiest reversioners 
consented to the transaction is prinia 
facie evidence or presumptive proof that 
these cii cumslances existed which would 
make tlie transaction one, hiriding on the 
reversion, and it is o|)en to the reversioner 

to rebut the presumption l)y adducing evi- 
dence. Like all presumptions it is liable 
to be displaced by proof of facts but, so 
long as the reversioners do not adduce 
any evidence as regards the actual pur- 
pose to the knowledge of the alienee, tlie 
presumption would be quite suilieient to 
enable the Court to give a decree in favour 
of the alienee. Mr. Bhisyams contention 
for the plaintiff-respondent is that the pur- 
pose for which the alienation was made 
should be mentioned in the document 
and if it is not mentioned in the docu- 
ment, then it cannot be said thit the 
circamstances which ammnted to neces- 

iity existed at the time. It ia not aeces" 
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sary that the purpose itself should be 
mentioned in the document. All that the 
law requires is that the alienee should 
])rove tlie existence of circumstances at 
the time the transaction was entered into, 
which would justify a limited owner to 
pass full interest in favour of the alienee, 
in other words, which would entitle a 
limited owner to bind the reversion l)y the 
alienation. In this case the nlienee did 
allege the circumstances which would 
amount to necessity in their writ ten state- 
ment. It is not. therefore, necessjny that 
such circumstances should have been men- 
tioned in the documents by whicli the 
alienations were effected. 

Then the next contention of Mr. Bha- 

shvam is that the consent is onlv a consent 

« « 

to the fact that the money was borrowed 
or a sale was effected and does not amount 
to anything else. This argument overlooks 
the principle of the decision in 
Goundan v. Xachiappa (iuundan ( 1). When 
the reversioner cojisents to a transaction 
he does not merely say ‘T am only look- 
ing on and I see that you sell tlie pro- 
perty to the alienee or mortgage the pro- 
perty for consideration" but the very object 
of getting the consent of the reversioner 
is not only to appraise him of the fact 
that a transaction is taking ^ place but to 
make him consent to the transaction on 
the ground that such circumstances do 
exist as would make the transaction bind- 
ing on him. Otherwise tlie consent of 
the reversioners would be meaningless and 
no alienee would lake the trouble to get 
the consent of the reversioner simply as a 
witness of the transaction and nothingmoie. 
I do not rest my judgment in this case on 
the question of estoppel. It may be said 
in mis case that the reversioners having 
joined in effecting a sale of the property 
along with the limited owner, they cannot 
afterwards question the validity of their 

own act. What representations weremade 
at the time and what representations were 

believed in by the alienees* at the tinje 
have not been proved in the case. The 
transactions were more than 30 years before 
the date of tlie suit and it would not be 
easy to get evidence as to what transpired 
at the time, I prefer to rest my judgment 
on the principle enunciated in Rangasami 
Goundan v. Xachiappa Goundan (ij that 
where reversioners consent to a transaction 
by a limited owner, in the absence of any 
evidence to the contrary, tfieir conaezit 
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prima facie evidence or presumptive evi- 
dence of the existence of circumstances 
■which would be siUhcient to c->nstittite 
necessity under the Hindu Law and, which 
would be suilicient to bind the leveision. 
In the result 1 allow this appeal with costs. 
1 set aside the decree of the lower A{»pel- 
late Court and restore that of the District 
Munsif with costs in this Court and in the 
lower Appellate Court. 

V. X. V 

z. K. Appeal allowed. 


BOMBAY HIGH COURT. 

Secon'd Civil Apfeal No. 551 of 1923. 

September 30, 1024. 

Present : — Mr. Justice Marten and 
Mr. Justice Fawcett. 

JUVANSINGJl MOTISINGJI THAKOR 

— Defendant — Appellant 


ve rsus 


DOLA CHHALA— Plaintiff - - 

Respondent. 


Homuay Land lievenue Code (.Ic^ ^’c»/ 1S7U), n. i''-> 
handlord and tenant — Permanent tenancy — Enhance- 
ment of rent — Burden of proof — Plead inys — Docit nient 
relied on by defendant — Plaintiff, whether entitled to 
prove grounds of invalidity. 

Pnder the latter part of s. 83 ot the Bombay Land 
Revenue Code if a landioril can prove that lie has 
the right to enhaiiee the rent of a permanent tenancy 
by virtue of an agreement, us;ige or otherwise, tlien lie 
is entitled to do so. The burden lies on the landlord 
to prove that he has a right to enhance the rent. fp. 
275. col. 1.] 

Where a defendant in support of liis pleas relies 
upon certain documents, it is open to the plaintilY to 
establisli grounds wliich would go to prove that tlic 
documents relied upon by the defendant are invalid 
and are not binding upon him. [p. 273, col. 2; p. 271. 
col. 1.] 

Second appeal from the decision of the 
District Jud^re, Ahmedabad, in Appeal 
No. 341 of 1921, v^ryiiiK the decree of the 
Subordinate Judge, at Nadiad, in Civil Suit 
No. 384 of 1916- 

Mr. G. N. Thakor (with him Mr. N.P. 
Df^sai), forthe Appellant. 

Mr. H. C. Coyajee (with him Mr. G. S. 
Rao). for the Respondent. 

JUDGMENT. 

Marten, J.— The present parties have 
been engaged in litigation over the suit 
land ever since the year 1909, though the 
particular suit before us did not begin till 


1916. 

The question that arises is whether the 
plaintiff is a i^ermanent tenant at a fixed 

reat or salami of Re, 5 per annum as 


he contends, or whether he is only a tenant- 
at-will or annual tenant as the defendant 
Thakor Sahib contends. Or alternatively, 
if' he is a peiinarunt tenant, then whether 
the Thakor Sahib has ail}' right to enhance 
the rent. 

The land in question is in the village of 
Chaklasi in the Nadiad Taluka and it 
forms part of a wanta land belonging to 
the defendant who is the Thakor of Sonipur. 
The present Survey No. is 12-0; the old 
No. was 1238; and its area is six acres and 
^ dunthas. The meaning of wanta is 
given in the first trial judgment in Septem- 
ber 1917, and in eHect it represents the por- 
tion (which is usually |th) which was left 
in the possession of tfyQ Rajput Thakors by 
tiie Muhammadan invaders of Gujarat. The 
plaintiff's theory on which this suit was 
brought was that the land was originally 
given to the plaintiff's Brahmin predeces- 
sors in-title in pa.saita. That expression is 
also explained in the same trial judgment 
as meaning land given in charity to Brah- 
mins^ temples, etc. It may be either rent 
free orsubject to the payment of salami or 
quit rent. 

The plaintiff originally claimed that the 
field in question was of his absolute owner- 
ship and possession subject to this quit 
rent of Rs. 5. But it was held in both the 
Courts below that he wasonly a permanent 
tenant, and this finding is not challenged 
by the plaintiff before us. What we have 
to consider in this appeal are the conten- 
tions by the Thakor Sahib as an appellant 
which I have already alluded to. 

Now, apart from the (lueslioa of the rent 
note, which I will deal with later the find- 
ings of the lower Courts that the plaintiff 
was a permanent tenant would appear to 
be justified in law on the facts as found 
by the lower Appellate Court. The plaint- 
iff put in title-deeds going back to 1835, 
in the earliest of which the land is describ- 
ed as pasaita land and the last of which 
was a convej’ance on sale to the plaintiffs 
father in May 1876, Ex. 27. The identity 
of this land is challenged by the Thakc^ 
Sahib, but after looking at the map and 
the comparative statement set out at 
page 23 of our paper-book, but which do^ 
not appear to have been a formal exhibit, 
we agree with the lower Court that the 
identity was established. As regards the 
northern and southern boundaries, they are 
substantially the same in. the various deeds, 

vis.^ the northern boundary being certain 
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fields of the Tliakor and the southorn 
boundary being a road. The east and west 
boundaries cause more dilficulties, partly 
because of the reference to fields by the 
names of the then owners, and partly be- 
cause a narrow way is sometimes mentioned 
and sometimes not. Baton the whole we 
consider that the identity is made out. 

That being so, we have got the necessary 
antiquity for the origin of the tenancy to 
allow a presumption to be made under s. 
8.3 of the Bombay Land Revenue Code, for 
no one can say how long prior to 1835 it 
was originally created. In particular the 
witnesses of the Thakor Sahib are quite 
unable to point to any definite date for its 
commencement. Ooii^ouently, apart from 
the rent note which alluded to. the 

ordinary presumptio^r^der s. 83 of the 
Bombay Land Keveniie Code would seem to 
apply. 

But great stress was laid by Counsel for 
the Thakor Sahib on certain rent notes 
■which the plaintiff's father is alleged to 
have executed. It will be remembered that 
the plaintiff’s father, Chhala Bhaiji, acquir- 
ed this property on May 31. 1876, by the 
sale deed, Ex. 27. The rent notes relied 
on by the Thakor Sahib are in order of date 
1886, Ex. 94; 1895, Ex. 07 ; 1897, Ex. 103; 
and lt598, Ex. 96. There were two other 
intervening material dates, viz., that in 
1855 the Thakor Sahib brought a suit in the 
mamlatdar' s Court, Ex. 15, for a rent largely 
exceeding the rent of Rs. 5 and that that 
suit "was unsuccessful. Similarly in 1802 
he gave a notice, Ex. 28, in effect calling 
on the plaintiff’s father to pay an increased 
rent, or in default to quit. 

As regards the first of these rent notes 
passed in 1886, that does not relate to the 
suit land at all. It relates to the next 
Survey No. 1281 which went by the 
name of the ganvatya land. The other 
three Exhil^its passed in 1895, 1897 and 
1898 relate to both plots Nos. 1280 and 1281. 
The rent of plot No. 1280 is not thereby 
raised but is the same old rent of Rs. 5. 
But the clause relied on by the landlord is 
a clause at the end, which provides that the 
tenant is to give up i)ossession at the end of 
the year of the tenancy. It was according- 
ly argued before us that having passed a 
rent note of that description, this was a 
■complete answer to the plaintiff’s claim of 
being considered a permanent tenant and 
(that W'e must accordingly reject the claim 
which he had advanced in that respect. 

18 


The findings of fact, however, in the lowe^' 
Ck)urLs are that the.se rent notes passed in 
1893, 1897 and 1898 were obtained by mis- 
representation, inasmuch us the alleged 
tenant^ thought they only related to the 
field No. 1281 and diil not understand that 
they related to the field No. 1280, that lie 
himself did not exeeute the document be- 
cause he was illiteiate; that he was not actual- 
ly present at the time, and that the person 
who signed on his behalf did so at tlie re- 
quest of the Talati of the TJiokar Sahib. 

It was argued before us that this amount- 
ed to an allegation of fi-aud or misrepresenta- 
tion against the olficers of the Thakor 
Sahib, and that accordingly it ought to 
have been pleaded and an' express issue 
raised upon it, and that, as this was not done, 
the evidence on the point should not have 
been admitted in the lower Court, and much 
less should any decision of the lower 
Courts have been founded on it, and that 
accordingly in tliis Court the plaintiff is 
not entitled to rely upon any such evi- 
dence. 

As regards the pleadings, it must be 
borne in mind that it was not the plaintiff 
who was settingup the rent notes but it 
was the defendant. The rent notes are not 
referred to in the plaintiff’s pleadings. 
Further, imder the ordinary practice in the 
mofussil it is not customary for a plaintiff to 
put in a rei)ly to the defendant's written 
statement. If the case had been one in the 
English High Court, a reply would be a 
matter of course. But even on tlie Original 
^3 e n it is not essential in many 

cases to put in a reply, and in others the 
express permission of the Court may have 
to be obtained for that purpose. Accord- 
ingly—! am speaking with experience of 
the Original Side— it frequently happens 
tliat tlie jileadings are left in w'liat to an 
English trained lawyer is a defective state. 

As regards the issues that were raised, 
they were in a broad general form and 
would enable this particular point to be 
gone into, inasmuch as the rent note 
would be relevant evidence on the issue 
whether the plaintiff was a permanent 
tenant or not. If the defendant was taken 
by surprise or had any objection to urge, 
he should have at once objected to the 
cross-examination of his witnesses to show 
that the documents were obtained by mis- 
representation, and he could have at once 
taken the point that on the pleadings the 
plaintiff was not entitled to go into the 
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point, or alternatively, if no amendment or 

a further reply was allowed, iheii the trial 
should stanu over to enable the ueiendaut 
to meet the evidence on this new puiut. 

But in fact iiotJiing of the sort was done. 
Althougii this suit fJragged on for many 
3 'ears, no objection apjieais to have been 
raised at the trial. The learned Judge 
gave his .judgment on the point; tiiere 
was no objection raised on tins scoie in 
the memo, vi aj‘]ieal nor at its Jiearing 
before the lower A |>peliate Court, as faT* 
as we can see on llie recoid before us the 
first lime that the iioint is taken is in the 
memo of second appeal to tliis Court. 

Under these circumstances we think tliat 
having regard t<j the course which the trial 
and the first appeal tcok, no injustice or 
surprise lias been sutfered by tlie defend- 
ant, and it would be almost pedantic on 
our part to send this case back for a 
remand after eight yeais with a direction 
that certain foimal pleadings, slnmld be 
put ill, and that tlie parties sliould lie at 
liberty, if they like, to bring cei lain further 
evidence of which at present we have no 
idea of what it would consist. Counsel fur 
the appellant in the course of extremely 
lengthy arguments tons did not venture to 
suggest that his client had any further 
evidence in his possession which would 
tend to negative the existing evidence as 
to misrepresentation which was l-efore the 
Court at the remanded trial in September 
1921. 

Next it was said that the evidence itself 
did not support the findings wljich the 
lower Courts put upon it, as in paiticular 
certain witnesses who aie alleged to have 
stated certain matters said in lact nothing 
of the sort It is not our province in 
second appeal to weigh the appreciation of 
evidence. But having regard to the allega- 
tion that certain evidence relied on by 
the lower Courts in fact contained no 
statements whatever of the sort alleged, w e 
did read the evidence of several Aviinesses. 
One in particular, Ex. 99, if it was ac- 
cepted, was quite sulficient to establish the 
plaintiff’s contentions in this respect. I do 
not propose to discuss the evidence of seme 
of the other witnesses, who did not remem- 
ber whether they were present at a par- 
ticular time very many years ago. 

Nor is this evidence at all inconsistent 
with the probabilities of the case. Seeing 
that Chhala, the plaintiff’s father, had 
solid cash for this £sld^ and that 
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had successfully resisted the efforts of the 
litakui' tu inciear'C tlie lent lu the suit in 
tlie iiininfatuar Court in 1'85, and that 
he paid jio attention to a notice to quit of 
18!).^, it is somewlial surpiising to find that 
he is alleged in 18'J5 and in two or thiee 
subsequent years to have acknowledged 
that he was merely an annual tenant and 
wasoldiged to quitatllie end of tlie current 
year. J he explanation that he liiouglit 
the document related to tlie other field of 
whicli lie was an annual tenant is not an 
unlikely one. Or again it is possible that 
he may have tliought that this document as 
regards No. 12tU only stated that he wa.*^ a 
permanent tenant of that field at the rate 
of Ks. 5 per annum wiiicli in fact is the 
rent mentioneil ih 'these rent notes, but 
that lie did not appreciate the importance 
of tl'.at clause at the end of the document 
about giving up possession, wliicii was a 
I'lojar clause as legaids the oilier field 
Ao. 12 1, but which would be fatal to his 
clauu as regards the lield No. 1280. 

Imrther, it is to be oiiserved that in the 
veiy first rent note of ItStb Ex. 91, this was 
only in respect of field No. 1281 and not in 
respect of the suit field. We have on this 
an e.Nplanation from the appellant’s Coiiutel 
to the ellect that in the books of the Thakor 
Sahib this land lias been kept in the name 
or {he khata of somebody else, and that 
accoidingly the rent note in respect of 
No. 1280 was given to or made out in the 
name of a different person. But here again 
it is important to observe that in the 
mamlatdar's suit in 1885 the Thakor had 
sued as defendants not merely this other 
man in whose name this khatu is alleged 
to liave stood, but also the plaintiff's father 
himself. I think it only fair to assume that 
thereby he was put on inquiry as to what 
inteiest tlie plaintiff’s father had in the 
suit land No. 1280, and accordingly that if 
he had really thought that Chhala, the 
plaintiffs father, was the sole tenant of 
No. 1280 as well as No. 1281, we should 
have had it so stated in Ex. 94 

Aor, again, having regard to the find- 
ings of the Court on the question of il- 
literacy, would it at all be surpiising to 
find that no permanent tenant would con- 
sciously emerinto rent notes of the descrip- 
tion in question if he had been fully aware 
of their legal significance. 

Under these circumstances we see no 
reason to disturb the findings of fact in 
the lower Appellate Court that these xen^ 
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notes were obtained by misrepresentation, 
and that they are not bindini^ on the 
plaintiff’s father nor on the plaintiff*. That 
being so, we are left with the presump- 
tion under s. of the Boinbav Land 
Revenue Code wiiieh I have already re- 
ferred to, unfettered by aiiy difficulty caused 
by these rent notes. It follows, therefore, 
that, in our judgment, the iinding of the 
lower Appellate Court that the plaintiff was 
a permanent tenant at a quit rent or sulami 
of Rs. 5 was correct, and will be affirmed. 

Next comes the point as to whether even 
if the plaintiff is a permanent tenant, the 
defendant is entitled to enhance the rent. 
The section governing the matter is the 
proviso to s. 83 of the Bombay Land 
Revenue Code which runs: — ‘'Nothing con- 
tained in this section shall affect the riglit 
of the landlord {if he have the same either 
by virtue of agreement, usage, or other- 
wise) to enhance the rent payable, or ser- 
vices renderable, by the tenant, or to evict 
the tenant for non payment of the rent or 
non-rendition of the services, citlier res- 
pectively originally fixed or duly enhanced 
as aforesaid.” 

Now it is common ground that there 
was no agreement entitling the landlord to 
enhance the rent. But it is said there 
was a right in the landlord so to do by 
usage or otherwise within the meaning of 
this proviso. No evidence, whatever in 
support of such right by usage or other- 
wise was put forward at either of the trials, 
but it was said that it was a well-known 
usage which was so clearly recognized by 
the Courts of this Presidency that we 
ought to take judicial notice of it and to 
hold it to be part of the settled law of the 
land. Alternatively it was sai*! that once 
you get the relationship of landlord and 
tenant established, then pi'ima facie the 
landlord has a right to raise tlie rent, unless 
some restriction on his power is establisli- 
ed by the tenant. In other words, the 
onus lies on the tenant to show that the 
landlord has not this right, and that the 
onus does not lie on the landlord to say he 
has the right. 

Now taking the words of the section, 
which are after all the governing factor 
on the subject, I consider them as meaning 
that if the landlord can prove that lie has 
the right to enhance the rent by virtue of 
an. agreement, usage or otherwise, then he 
is to be entitled to do so. This construc- 
tion is I think borne out by the judgment 


of Sir Lawrence Jenkins in Tidjija v. 
Ballcrishfia (juiKjadluu’ (Ij. Tluit was not 
a case of wanta laiul or alienated laud, as 
we have here, but of iiiinisi laiul in the 
Belgaum District. But there the Court had 
to consider lliis section, and at page -122* 
Sir Lawrence said; — “WJiat has hitherto 
been payable we know; all that lias to be 
determined is the right to enhance. In 
the hist place, it must be determined 
whether wliat was paid was rent, and then 
whether the inamdar has the right to en- 
hance as against one who holds on the same 
terms as the defendant does. Agreement 
is out of the case, but it is said that tli© 
enhancementsouglit is sanctioned by usage; 
this, therefore, should lie i)rovcd.” 

Further, amongst the issues sent down 
to the lower Court, Issue No. 5 ran: Flas the 
plaintiff the right by virtue of usage or 
otherwi.se to enhance as against the de- 
fendant? 1 have already said that the 
Thakor Sahib has adduced no evidence 
whatever in support of the alleged usage. It 
is said that we should now remand this 
case back to the lower Court in order to 
enable him to do so. During some fifteen 
years’ litigation and eight years of the 
present litigation, there was ample op- 
portunity for the defendant to ponder 
over the various judgments that svere at 
intervals given by one or other of the 
various Courts before whom this litiga- 
tion came. There was ample time for him 
to make up his mind what evidence and 
wliat sort of case he was going to prove 
before the Court. And really at thislate stage 
to ask that he should be given this farther 
opportunity is to mind a request almost 
verging on absurdity. In any event I am 
quite satisfied that it would be most un- 
just to give that permission and that accord- 
ingly any such request should be refused. 

'I'lien comes the question of the author- 
ities. We have been referred, in addition 
to Rajija v. Balkrishna Gangadhar (1) 
which I have just cited, to Prataprav Gujar 
V. Rayaji Namaji (2) and the cases referred 
to in the notes at pages 145and 315; Vish- 
vanatk Bhilcaji v. Dhondappa (3) Laxuman 
V. Krisfmaji (4) and Vyasacharya Mad- 
havacharya v. Vishnu Vithal (5). These 
cases have one common characteristic. 

(1) 20 B. 115; 7 Bom. L. R. 430. 

(2) 3 B. Ill; 2 Ind. Dec. (.s. s.) 91, 

(3) 17 B. 175; 9 Ind. Dec. (s', s.) 309. 

ri) 0 Bom. L. U- 801. 

(5) 58 Ind. Cas. 289; 22 Bom. L. R. 717; 44 B. SGfT. 

•Pago of 29 .B— [ii’d.] ~ 
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They all relate _ to tlie Deccan; and most 

else in the Belgaum District. As regards 
the particular districts in which those 
cases ar^se no doubt it has Ijeen laid 
down that the usage is clear and well re- 
cognised and must be given effect to. But 

dealing 

^Mth the rights of the mirasdars and they 

13 / Z unalienated 

land. In the present case we have not to 

do with the Deccan. We are dealing with 
Criijarat, and Gujarat does not know about 
7un-asi tenure. We are dealing here with 
alienated land, and if there is any sub- 
stance— and there appears to me to be sub- 
stance— in the contention of the plaintiff 
as to the origin of this tenure we are again 
brought to another region of facts under 
which It may very well be that the tenancy 
was to beat a lixed rent for all time If 
land IS to be given in charitj- at a small 
quit rent, one could understand it as bein^ 
a charitable gift, though not so bountiful 
a one as if the land had been given out 
and out. But if in fact an alleged charit- 
able donor IS to be entitled lo enhance 
the rent at his pleasure and in effect to 
demand a rack rent, then where is the 
chanty? If the landlord gets the full 
value of his land, where is the religious 

merit and how could one say that anythin " 
has really been given ? o 

Therefore, there appears to me to be a 
broad distinction of fact between the lands 
we have to deal \yith in the present case 

and those the subject of the above reported 

cases. In the absence of any evidence 
whatever on the point, I utterly decline 
to accept those authorities as laying down 
a universal rule applicable to the whole 
of this Presidency. Nothing would have 
been easier than for the Thakor Sahib to 
have led even a sentence or two of evidence 
to that effect if it Avas the fact. I think 
too there is considerable force in the aro-u- 
ment put forward by Counsel for the plaint- 
iff that if this is really the true state of the 
law in this Presidency, then why should 
the proviso to s. 83 be framed in this way? 
If the framers knew of this well established 
usage giving the right to the landlord in 
all cases to enhance the rents, then why 
should this proviso have been put in this 
limited form ? In the view I take, the 
onus is thrown on the landlord to show 
that he has this right by agreement, usage 
or otherwise. 
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Curiously enough the same point cams 
before my brother Fawcett and myselb 

2S, last in 8econd Appeal ho. 
of ly:?2 from the decision of the same 
learned District Judge of Ahmedabad Mr. 
D Souza. TJiere again the right to enhance 
was claimed in the Appellate Court, but 
substantially no evidence had been led in 
tiie J rial Court. On appeal to us in the 
state of the evidence in the case then be- 
fore us, we declined to hold that the land- 
lord ill that case had any power to enhance 
the rent in the way in which he claimed. Mr. 
liiakor, wiio appears for the Thakor Sahib 
in the present case, was also Counsel for the 
talukdar in the other case, and he has 
stated tons that in the previous appeal he 
did not urge with sufficient force nor with 
sufficient reference lo authorities his present 
contention as to the rights of the landlord 
to enhance the rent. J accept his recollec- 
tion that he did not then refer us to the 
authorities which he has cited to us in the 
present case. But it may perhaps ease his 
mind if I were to say that even if he had 
cited these cases, it would not have made 
the slightest difference to the result of our 
judgment, although naturally we appre- 
ciate the industry of Counsel in bringing 
to our attention in the present case all 
rele\ant authorities that he can find. 

V eitainly so far as my re-collection 

of the previous appeal goes as is my 
le collection of the arguments in the 
piesent case, Mr. Thakor has urged and 
urged at length and with strength all 
possible arguments tliat could be taken 
on behalf of his client. Therefore, it 
cannot be said that there is any fault on 
the part of Counsel that the Court arrived 

at that particular decision. 

In the present case I am happy to think 
that our decision that the plaintiff i* * 
permanent tenant at a fixed rent is I be- 
lieve entirely in accordance with the facts 
i^sl'ice of the case. On the facts as 
A\e have them, this man and his predeces- 

soi^in-title have been in possession of this 

^ ever since 1835, 

they have up to now successfully disputed 
the right of the landlord to alter that 
rent as has been attempted in compara- 
tively recent years. I have little doubt that 
the present Thakor Sahib or his predeces- 
sors did not take proceedings in 1885, or 
agiun in 1892, because they knew that 
nght was on the side of the plaintiff. 

IS without any hesitatipn accordingly 
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I would confirm the decision in favour of 

the plaintitl which lias been arrived at lir 

the lower Court and dismiss this appeal 
with costs. 

My brother Fawcett has reminded me 
that there is one other point which I should 
have referred to. It was contended in 1 he 
lower Court that even if the plaintilf was 
an annual tenant or must be deemed to 
be so by liaving passed old rent notes 
yet he had successfullv asserted his rio-ht 
to be a permanent tenant, and that aceord- 
he must be taken to liave been in 
adverse possession 71 m permanent tenancy 
notwuthstandine: his signature on tliese 
rent notes. Our finding that the rent 
notes are not binding on the plaintitT 
renders it unnecessary for ns to express 

that point. Speaking for 
myself we have not lieard the full argu- 
ments on the point or indeefi anv argu- 
ment fiom tlie plaintiff, iuider these cir- 
cumstances I personally shall express no 
opinion wliateveron lliat poiip, nor whether 
It was rightly decided in favour of the 
plaintiff in the Court below. 

Fawcett, J.— My learned brother lias 
dealt so fully w'ith I he points arising in 

tills appeal that I need onlv' add a few' re- 
marks. 

The learned District Judge decided the 
appeal before, him in favour of the plaintiff- 
respondent on two grounds. The first of 
tliese was that by his open assertion to the 
knowledge of the defendant Thakorof his 
right to hold as a permanent tenant at a 
fixed rental of Rs. 5 per annum, he had 
acquired by adverse poftsession the status 
of a permanent tenant holding at a fixed 
i^ate. The learned C^ounsel for the appellant 
drawn our attention to certain rulings 
of the Privy Council which support the 
view that the plaintiff could not legiti- 
mately be held to have acquired this status 

1 ^ ^ j possession, inasmuch as the 
defendant could not have taken steps merely 
on account of that assertion to recover pos- 
session of the land in suit. The rulings 

those of Mohammad Mvmtaz 
Ah Khan V. Mnhan Singh (G) and iladhao- 
rao Waman Saundalgekar y. Raghunath 


w 100 . L.J. 383; 19 

T T^'U^'C) 
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1 , nl:atc.‘<h De.shpande (7). It may ],e that 
111 view of tliose rulings the view taken 
hy this ( oiirt in cases like Budesab v 
Hanmanta (8) and Thakorc Fate.hngji y. 
hamann AvMnr Dalai, fh) may have to 
he re-consKlereil, altliough at any rate in 
tile foimerof those cases Mie fact that an 

attempt to evict a tenant had keen made 

undei the Mamlatdar.s Court Act is a 
special consideration which may alter the 
application of the general juinciple laid 
dowui in ^aninj)i!lai M^raka iiar v Rnina- 
nathan ChetiianH)) by liie Privy (\iuneil 

Hut m the [.resent ease it is not neces- 

in mv opinion, undesirable —to 
consider Hus que.^^fion, because the learned 
District Judge has also decided in favour 
ot the plaintitf on other grounds, w'hich in 

my opinion, are amply sutlicient to support 
Ills decree, and any remarks which we 

might make on this particular question 
would be merely ohiicr dic/a. 

Moth the low'er (^ourts have held tliat Hie 
plaintiit has succeeded in show'ing circum- 
stances that justif}' tlie presumption being 
raised in liis favour which is allow-ed by 
B. 83 of theHombay l.and Revenue Code 
iSo far as such finding can he challenged 
in second appeal, I atn ciearlv of opinion 
that there is no sufiicient ground for our 
interference. 

As regards the point of identity of the 
laml, tlie defendant, if lie ivanted to rely 
upon the description of the boundaries in 
the diffeiciit title-deeds as showing that 
the land mentioned in one or other of 
them could not possibly be identical, should 
have directly raised tliat point in the cross- 
examination of the plaintiff and given him 
an opportunity of explaining any differ- 
ences that there are in respect of the 
description of the boundaries. So far as 
I can judge from the materials before us 
there is nothing which makes it impossible 
that the boundaries should be the same 
and a good deal wliich favours tlieir really 
being so. I do not think that w'e liave any 
good ground for not accepting the finding 

(7) 7j Ind. (’ns. 3f)2; .50 I. A, 255; 25 Mom L R 
(1923) M. W. X. (589; (192;i) A. I. H. (P C ) 205 ' i M 

L. T. 389; 47 13. 798; 28 C. W. X. «.-,7 20 L W -ns r 

M. L. J. 248 (P. C.). 

(8) 21 13. 509; 11 Ind. Dec. (s. 311 

9) 27 B.5I5 at p. 510: 5 Horn. L P ‘>74 

(10) 82 Ind. (;as. 220; 47 .M. 337; (1924) A I M 
(P. O.) (>5; 19 L. W. 259; 22 A, L J 130 1i4 1 i t 
10; (1924) M. W. N, 293; 46 M. L. J 546 1(1 o 5 \ 
L.,R.4C4; 28 C. 5V. N, 809; 51 I A 83 L R f 4 
(P O.) 33 (P, c.;. ’ ^ 
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of the learned District Judge as to the 

identity of the plaint field mentioned in 

the several documents produced by the 
plaintiff. 

Then as regards the question arising 
about the circumstances under which the 
plaintiffs father passed cei’tain rent notes 
to the defendant, I have little to add to 
what my learned brother has said. The 
C P C., by O. VIII, r. 9. requires the leave 

of the Court before any party can make a 

further pleading after the written stat'^- 
ment has been hied, and 1 can corroborate 
the statement of my learned brother that it is 

not the practice in the mofussil for the plaint- 
iff to put in a counter statement to the 
defendant's written statement. The i)oint 

about the alleged misrepresental ion really 
arose out of the cross-examination of certain 
witnesses adduced by the defendant, and 

the circumstances are very like those that 

arose in Riding v. Hawkins (IL), where 
upon cross-examination of the defendant 
an occasion arose fora plea being put in 
about misrepresentation with the leave of 
the Court. 

This is not a case where the plaintiff 
from the very start set up that there was a 
misrepresentation on the part of the d Cend- 
ant in regard to certain documents, and so 
as to require an affirmative plea of mis- 
representation li.v him in the first instance 
which is theordinary case where the rule 
applies that fraud or misrepresentation 
must be properly pleaded and particulars 
given. In the present case all that I think 
can legitimately be said is that the plaint- 
iff’s Pleader should have raised an issue 
on this point at the time the issues were 
framed, because undoubtedly the defend- 
ants had pleaded these rent notes. There- 
fore it can fairly be said that far as 
the defendant was disputing the le^al 
effect of the rent notes, his Pleader should 
have asked tlie Court to frame an issue on 
the point. 

But the mere fact that no such issue was 

framed is not a sufficient ground for our 
interfering with the decree of the lower 
Court in this second appeal. In support 
of that view I may refer to the Privy 
Council case of Mitna v. Syud Fuzl Rub (VJ) 

(11) (1889) 14 P. D. 56; 58 L. J. P. 48- 60 L T Sfin- 

(12) 13 AL i. A. 573; 15 W. R. p. C. 15- 6 B L R 

148; 2 Suth. P, C. J. i87; 2 Sar. P. C. J 626; 20 E. kI 

p65» * 
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where their Lordships say at page 582* as 
follows: — 

“In this case the omission to raise the issues 
was brought before the notice of the Appellate 
Court ; the Apiiellate Court expressed its 
r^'gret, and their Lordsliips are glad to 
ol)servp tliat it did express its regret that 
the Princif al Sudder Ameen liad omitted to 
settle the issues. The Court, however, never- 
theless conceived that it was not under 
any positive obligation to remand the case; 
but seeing that the parties had gone to 
trial knowing what the real question be- 
tween them was, that the evidence had been 
taken, and that the conclusion liad been in 
the opinion of the Appellate Court correct- 
ly drawn from that evidence, they thought 
it within their competence to affiim that 
decision without sending the case back 
fora re-trial. Their Lordships sitting here 
are not prepared to say that the Court 
had not power to do so under the 354th sec- 
tion (which corresponds to O. XLI, r. 25, of 
the present C. P. C.) of the C. P. C. At 
all events, it appears to their Lordships 
that there is nothing in the Code which 
made it imperative upon the Appellate 
Court, or now makes it imperative upon 
their Lordships, to yield to that objection, 
and, therefore, fully concurring in the 
observations made by the Appellate Court 
that it was the duty of the Judge to settle 
the issues, and that it was much to he 
regretted that he omitted to settle those 
issues, they still think that, under all the 
circumstances of the case, substantial justice 
having been done, there has not been that 
fatal mis-trial of the cause which vitiates 
all the proceedings and renders a new trial 
necessary.” 

So, here I tliink there is no question of 
surprise arising, and that s. 99 of the C. 
P. C. applies. There has been at the most 
an irregularity which does not justify our 
interference in second appeal And after 
all quite apart from any allegation of mis- 
representation, the question is substantial- 
ly one of what is the weight lo be given 
to the admissions which are relied upon 
in these particular rent notes. That is 
the point of view from which both the lovrer 
Courts have really addressed themselves to 
the question, and it is a point of view which 
from very early times has been one which 
has been authorised by the decisions of 
this Court 

One of the earliest cases dealing with the 

•Page of 13 W. I. A.- [EU] 


[91 L 0. 1925] juvASsisGjr uotK'^ikgji v. cola chwat.a. 

riuestion of admissions in rent notes passed 

bv illiterate cultivators is v Salcha- 

7 -a?ji (13) \vhicli is referred to by Sir Lau- 
rence <)cnkinsin Ixagliunath y. iiuni 

^ll). There is also the I'C'^ent ease oi /hni c 
'Uanchlir.d v, Abdul U-thiii} (la) which is 
mentioned in the 11011:1110111 of the lower 
Courts, where it was held on general groumis 
that it would be unsafe to rely mion a parti- 
cular admission of sbeing a leiiant-at-will 
in a rent note contrary to evidence show- 
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ing that the tenant had been asserting a 
right to permanent tenure, and continued 
to hold the land. 

In the present case the fact that these 
rent notes include a piece of land, to 
which the stipulation as to giving up the 
land at the end of the year could [iroperly 
apply, is aclear ground for not giving the 
rent' notes the weight they might otherwise 
have. Quite apart from any deliberate mis- 
represeiitation by the Thakor or his T alati, 
the Court would be clearly justified in say- 
ing that it cannot attach any real weight 
to the admission, and of course an admis- 
sion is not in itself conclusive. I think, 
therefore, that the conclusion of the lower 
Courts that a presumption of permanent 
tenancy arises in favtmr of the plaintilT is 
coriect and is binding upon us in second 

appeal. , 

As regards the question of the defendant s 

right to enhance the rent, no doubt in- 
asmuch as the plaintilY asked for a decla- 
ration that the defendant had no right to 
enhance the rent, the onusof ]'roof would 
in the fust instance rest upon him under 
ss 101 and H)2 of the Indian Evidence Act. 
that is to sav, if neither party adduce any 
evidence about this light to enhance, the 
plaintiff would fail not having sustained the 
onus upon him. Hut after the plaintilT had 
adduced evidence that he and his prede- 
cessor-in-title had been in possession of 
this particular land under circumsdnees 
which justify a presumption in plaintiff's 
favour under s. 83 of the Bombay I..and 
Revenue Code and that they had paid a 
uniform rental for a long number of vears, 
the onus was clearly shifted on to the de- 
fendant to sliow that by agreement, usage 
or otherwise he still had a right to enhance 

the rent. I agree with my 1-arned brother 
that the last paragraph of s. 83 of the Bombay 

(Pb fiFSn) P. J. isfi. 

(14) 2 Pom. L. K. 93. 

do) 59 Incl. Cas. 278; 22 Bom. L. K. 1214; 45 B. 
303. 


Land Revenue- Code contemplafes the land- 
lord having lo satisfy that onus. But 
(piife apart from that, I think that under 
ordinary rules of evidenca* the onus in this 
cas^ would lie upon the landhua), andin 
view of his having a Iduced no evideiic(‘ at 
all on this particular point, I cannot, see 
that there is any ground for onr in ret fer- 
ing with the view taken hy tlie District 
Judge, viz., that the right to enhance is not 
one which is inherent in the defendant, 
and that he has failed to satisfv the onus 
that lies upon him in that respect. 

I agree with all that my learned brother 
lias said as to the rulings about the right to 
enhance the rent in the case of mimsduv 
being entirely inapplicable to the present 
case. I think that possibly, if the defeiul- 
ant had set up the right to enhance the 
rent on the ground that this land liad been 
originally granted in chaidty and im])ro- 
perly alienated by the grantees so as to 
divert the prolitvS from tlie chaiitahle in- 
stitution, he might have been able to show 
some foundation for his claim to enhance 
the rent. The case is in some respects 
analogous to that of Government granting 
land as a dcvastlian inam and resuming 
it bv the levy of full assessment from the 
existing owner, where the profits of the 
biam land liave been diverted from the 
institution itself, or the institution itself 
has ceased to exist or to he used as such. 
This is done either under the conditions 
of the i^anad on which the land is given 
or under the general declaration that land 
held (Ml behalf of religious or charitable 
institutions wholly oi* t)artially exempt from 
the payment of land revenue sliall not be 
transferable fiom such institutions either 
l)y assignment, sale, gift, devise or other- 
wise, howsoever, which iscontained in cl. (3) 
of s. 8 of tlie Bombay Act II of 1863. But 
there is no corresponding clause in Act VJI 
of 1803 which applies to Gujarat, and it 
has been held that full assessment cannot 
be legally levied in the case of alienation 
of endowed property : see ShankerUil Tapi- 
das V, Secretary of State for I it dm (16). 
Therefore so far as the analogy of Govern- 
m<mt lands is cencerned, llie ase for the 
defemlant p'lt on this footing would natural- 
Iv be somewhat weak. In any case the 
(Jefemlnnt has no) set up any sncli conten- 
tion^^. M‘ has ad(»[‘tefl tlie d'^-^fe-nce that 
thi.s land was never given in ivam that 

nfi) 51 Ind. Cas. 910; 43 B. 583; 21 Bom L 
G68. 
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it -was part of his ordinary ican(<( laud, that 
the plaintiff was an ordinary tenant-at-will 
and that on ordinary general principles the 
Court should decide in his favour. In 
these circumstances there is obviously no 
ground for any inquiry into the ])ossibility 
i have mentioned. The point should have 
been properly raised in the suit, if it was 
going to be raised at all, and I think that, 
as the defendant has chosen not to set up 
any such claim or to adduce any evidence, 
he must suffer the consequences, and he 
has only himself to blame if thereby he 
loses what he might otherwise have been 
allowed. 

I concur, therefore, that this appeal should 
be dismissed with costs. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Seconi) Civil Appeal Xo. 1717 of 1922. 

July 23. 1925. 

Present: — Mr. Justice Phillips. 

The TRUST?:Eof VUIANAGARAM 
INSTATE— Plaintiff — Appellant 

versus 

PAILA ACHANAH and others — 
Defendants Nos. 3, 4, 1 and 2— 

Respondents. 

Madi'as Estatta Land .let {I of WOS), ss. -i ( I It, Jf), 
Sell. A. Art. S~Rent, suit for, in respect of lands in 
7 'iver bed — Jurisdiction of Revenue Courts — Civil 
Procedure Code (.-Icf V of lOOS), (). VII, r. 10 — Plaiyit 
pi'esented to wrong Court — Procedure. 

Under the definition contained in s. 3 fll) of the 
.Madras Kstates Land Act ‘rent’ means whatever is 
lawfully payable to a land-holder for the use or occupa- 
tion of land* in his estate for the purpose of agricul- 
ture and, tiierefore, includes whatever is payable not 
merely on ryoti land or old waste or /fam6at^rtm but 
on any land whatsoever, providetl the land is used or 
occupied for the purpose of agriculture. 

All suits for recovery of rent except on kambatham 
land are cx)vered by Art. 8 of the Schedule, Part A, 
Madras Kstates Land Act, and arc exclusively triable 
by a Revenue Court. 

Where a plaint is presented to a Court having no 
jurisdiction to try the suit the Court ought to return 
the plaint for presentation to the proper Court, and not 
to dismiss the suit. 

Second appeal against a decree of the 
District Court, Vizagapatam, in A. S. No. 336 
of 1919, reversing that of the Court of the 
Deputy Collector, Vizianagaram, in Rent 
Suit No. 104 of 1915. 

Mr. S. Venkatesa Iyengar, for the Appel- 
lant. 

Mr. Y. Suryanarayana, for the Respond- 
ents. 

JUDGMENT.— This is a suit for rent 
in respect of certain lands called badava 
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lands situated in a river bed. The District 
Judge has found that these lands were 
neither kambatham nor old waste nof ryoii 
nor of any of the other descriptions mention- 
ed in s. 3 (16), {a), {h) and (c) of the Estates 
Land Act. He has in consequence held that 
the Revenue Courts have no jursidiction to 
try a suit for rent in respect of these lands. 
He has, however, omitted to notice that the 
definition of ‘rent* in s. 3 (11) runs as fol- 
low's ; — “Rent means whatever is lawfully 
payable in money or in kind or in both to a 
land-holder for the use or occupation of land 
in his estate for the purpose of agriculture”. 
That is to say, it includes whatever is pay- 
able not merely on ryoti land or old -waste 
or kambatham but on any land whatever, 
Ender s. 19 a Revenue Court is debarred from 
trying a suit for rent on kambatham land 
but all other suits by land-holders for re- 
covery of rent seem to be covered by Art. 8 
of the Schedule, Part A. The District Judge 
was, therefore, wrong in declining jurisdic- 
tion in this case and his order must be set 
aside. I would further point out that he 
should not have dismissed the suit but 
should have returned the plaint for presen- 
tation to the proper Court. That is not of 
much importance now as I direct him to 
restore the appeal to file and dispose of it 
in accordance wdth law. The costs here will 
abide the result. 

The memorandum of objections does not 
lie because it merely relates to an argument 
which the respondents are entitled to put 
forward but is not in any way an objection 
to the decree. It must, therefore, be rejected. 

The Court-fee on the appeal memorandum 
will be refunded. 

N. v. Order set aside. 

z. K. 


PRIVY COUNCIL. 

Appeal from the Oudh Judicial 
Commissioner’s Court. 

November 17, 1924. 

Present : — Lord Sumner, Lord PhillimorCi 

Sir John Edge and Sir Lawrence Jenkins. 
1* ATEH SINGH AND OTHERS — PtAINTiFFS 

Appellants 

versus 

JAGANNATH BAKSH SINGHanu 

others — Defendants — Respondents. 

^ <^^}^t^octdure Code (Act Vlof 1908). s. 2U ExpUl ' 
0. AAJ7/, r. 1 — Hindu Law — Widow, alienaU^ ^ 
. . ^ ^ remote, .whether^can challenge 

tion — Suit by remote reversioners for declarat^tjnf 
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dismissal of — Second suit on basis of family custom, 
whether maintainable — Res judicata - Leave to institute 
fresh Sint, effect of. 

A suit for declaration that a gift by a Hindu widow 
is void as against the reversionary heirs of her 
husband is competent only to the nearest prospective 
reversioner, and if a more distant relation claims to 
sue, he can only maintain his suit by showing that the 
nearer reversioner has precluded himself by his own 
act or conduct from suing, or has colluded with the 
widow, or has concurred in the act alleged to be 
wrongful, [p. col. ‘J; p. 282, col. 1 ] 

Plaintiffs, alleging themselves to be the reversioners 
of a deceased Hindu, brought a suit for a declaration 
that a gift made by the widow of the deceased of pro- 
perty belonging to tlie deceased was void as against 
the reversioners of tire deceased. One of the defences 
s?t up by the defendants was that the plaintiffs were 
not the nearest reversioners of the deceased and that 
the only person entitled to dispute the deed of gift 
was one G who was the nearest reversioner of the 
deceased and who had also been impleaded as a 
defendant to the suit. In answer to this plea the 
plaintiffs took up the position that even if (r was a 
nearer reversioner of the deceased the plaintiffs had 
a right to maintain the suit on account of (/ having 
colluded with the other defendants. The widow dietl 
during the pemlency of the suit and tlu; plaintiffs 
thereupon made an application to the Court j>raying 
for permission to amend the plaint so as to be able 
to plead a family custom under which they were 
entitled to succeed to the estate of the deceased along 
with G, although the latter was a nearer reversioner 
of t)»e deceased. They also pray«*d to l)e allowed to 
claim a decree for possession of their share in tlie 
property. The application was rejected and the suit 
was dismissed, but the Court while dismis.sing the 
suit remarked that the plaintiffs were at liberty to 
tile a fresh suit for possession. Plaintiffs then brought 
another suit for pos.session of their share of the pro- 
perty founding their title on family custom •. 

Held, (1; tliat the allegation of the family custom 
was an allegation which might and ought to have 
been matle a ground of attack in tlic previous s\iit 
and that not liaving been pleaded in tlie previous 
suit it could not bo pleaded in the subsequent suit 
having regard to lOxpl. IV lo s. 11 of the C. i*. C.; 
[p. 283. col. 1.) 

(2) that the previous suit having been dismi.ssed 
there was no question of the suit being allowed to 
he withdrawn with liberty to bring a fresh suit on 
the same cause of action and that the expression of 
opinion by the Court when dismie.sing the suit that 
the plaintiffs were at liberty to bring a fresh suit 
for possession, did not furnish them with a cause 
of action for a fresh suit, and that consequently 
the present suit was not maintainable, [ibid,] 

Appeal against the judgment and decree 
of the Subordinate Judge, Bahraich. 

Mr. A. de Mello, for the Appellants 
Messrs. Parilch and Dube, for the Re- 
spondents. 

JUDGMENT. 

Lord Phillimore. — This is an appeal 
by the plaintiffs from concurrent judgments 
against them given by the Subordinate 
Judge of Bahraich and affirmed by the 
Court of the Judicial Commissioner of 
Oudh, 


It is a suit for i') 0 .ssession of land, in 
which the defeiidaiits-respondents raisecl as 
a first defence that ihc matter was res 
judicata, having already been decided be- 
tween the same parlies. 

Both Courts being of this o])inion and 
liaving determined this issue, found it 
unnecessary to determine any of the other 
issues and dismissed the suit. 

The history of the case is as follows ; 
The jjresent appellants and jilaintitY^ 
with others filed a suit in July, RIOS, 
against one Musanimat liar Kuiiwar, and 
the present defendant and respondent 
Jagannath Bakiish Singh, and one (huiga 
Baksh, now represented by the defendant 
and respondent liishunatli Singh, in which 
they stated that Musamrnat liar Kunwar. 
being a Hindu widow, was in })ossession of 
her husband’s property for the ordinary 
Plindu woman’s estate, that they (the plaint- 
ilTsi and Oanga Baksh were 1 he presump- 
tive heirs of her husband, and that slie 
intending to defeat their succession, had 
purported to make a deed of gift of the 
projierty to Jagannath Baksh, her daughter's 
son; and they claimed that the deed of 
gift might be declared void and illegal 
against them. 

The defendants in that suit among otlier 
defences pleaded that the plaintilTs were 
not equal in degree with (langa Baksh but 
that he was the nearest reversioner and the 
only person entitled to dispute the deed of 
gift. To this the plaintiffs replied that if 
he were the nearer heir — 

‘‘even then the plaintiffs are entitled to 
maintain this suit on account f)f (Janga 
Baksh Singh’s denial and his not joining 
the suit, owing to his indifference towards 
the preservation of his'rights, having regard 
to his views expressed in the written state- 
ment and on account of his colluding with 
the defenflants Xos. 1 and 2; ami the de- 
fendants Xos. 1 and 2 cannot derive any 
benefit hy setting up a jus terlii in favour 
of Canga Baksh Singh, as alleged by 
them.” 

In this state of the pleadings the widow 
died. 

A suit for a declaration that a gift by 
a Hindu widow is void as against the 
reversionary heirs of her husband is one 
which is contemplated by the Sfiecihc 
Relief Act (I of 1877, s. 12) as is shown by 
the explanation lettered (e) to that section. 
But it is established that such a suit is 
prima facie competent only to the nearest 
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prospective reversioner, and that if a more 
distant relation claims to sue, he can only 
maintain his suit by showing that the nearer 
reversioner has colluded with the widow, or 
for some similar reason. 

The rule of law on this subject is stated 
in the caseof Rani Anand Knnicar v. Court 
of Wards (\) in the following terms : — 

“Their Lordships are of opinion that 
although a suit of this nature mav be 
brought by a contingent reversionary heir, 
yet that, as a general rule, it must be brought 
by the presumptive reversionary heir, that 
is to say. by the person who would succeed if 
the widow were to die at that moment... 
The right to sue must, in their Lordships’ 
opinion, be limited. If the nearest rever- 
sionary heir refuses, without sutficient cause, 
to institute proceedings, or if he has pre- 
cluded himself by his own act or conduct, 
from suing, or has colluded with the widow, 
or concurred in the act alleged to be wrong- 
ful, the next presumable reversioner would 
be entitled to sue.” 

When the widow di^d. the question of 
collusion between Ganga Haksh and her 
became comparatively unimportant. By 
this event the question of reversionary heir- 
ship became settled, and if Ganga Baksh 
Avas the nearest heir, the plaintitTs could 
get no title to the properly. They might 
indeed have brought their suit for declara- 
tion to a hearing for the purpose of de- 
termining in that suit the question of 
heirship as between them and Ganga Bnksh, 
or to establish their averment of collusion 
in order to get the costs of the suit. But 
now that the widow was dead the real 
matter was to get possession ; and they 
accordingly endeavoured to turn their suit 
into one for possession. 

It seemed, however, that if according to 
the ordinary Hindu Law of descent, Ganga 
Baksh was' the heir, to the exclusion of 
the plaintiffs, that they must fail in such a 
suit. They were minded accordingly to 
make a new case, namely, that by a familv 
custom they Avere equal in degree Avith 
Ganga Baksh and entitled as such to 
maintain a suit for possession. 

Accordingly, they made an application 
in the suit setting, forth the death of the 
Avidow and claiming that they had become 

a) 8 I. A. I t at p. 22: 6 0. 764; 8 C. L. K. 3S1: 14 
Shome L. R. 78: *4 Sar. P. C. J. 195; 5 Lid. Jur 161; 
RafiQue and Jackson's P* C. 63; 3 Ind. Dec. (n. s.) 

495 (P. C.). 
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entitled to institute a suit for possession, 
and that in order to show their right it 
had become necessary to mention certain 
additional averments of fact in the plaint, 
the additional averments being allegations 
of the famil}^ custom and a statement as 
to the death of the widow, and the new 
relief claimed being a decree for possession 
of a ten annas share in t!ie property. 

This application to amend came on for 
hearing on March 15, 1900, and the learned 
Judge rejected the application to be allowed 
to add the amendments a\'erring the 
famil}’ custom, holding that it Avas an 
attempt to introduce a new case. When 
he had intimated that this was his opinion, 
the question remained whether the plaiiitift's 
should he allowed to add thei r prayer for 
possession, and whether it Avas worth while 
continuing the suit. It was admitted by 
the piaintills’ (Vmnsel that, a]^art from 
custom, they were one degree more remote 
than » Tanga Baksh, and that if they could 
not^ make the case of a family custom, 
their suit must fail ; and the learned Judge 
thereupon dismissed it Avith coats; and 
from this decision there was no appeal. He 
did, howeA-er, in the course of his judgment 
use tlie following expressions, Avliich will 
need consideration : — 

“ rhe death of the lady has giA’en the 
plaintiffs a fresh cause of action for pos- 
session. I leave them to the liberty of fil- 
ing a fresh suit for possession.” 

The plaintiffs took no further steps till 
February 5, 1921. In the meantime one of 
the present defendants brought an action 
against theother; and rhe [)arties compro- 
mised on the terms of each taking one 
half. 

In the present suit brought on February 
5, 1921, the plaintitTs are claiming posses- 
^1^*? one half of the property, founding 
their title on famil}' custom. To this the 
defendants, besides denying the custom anT 
asseitiiig the validity’' of the widow’s gifb 
have pleaded that the suit AA as barre*! by s. 1 1 
of the C. P. C. as raisingaqnestion which bad 
already been heard and decided. Both Courts, 
as already stated, took this Anew, and with- 
out going into other portions uf the case, 
dismissed the suit. In their Lordships* 
opinion their decisions Avere right. 

The language of the section in question 
is as follows : — 

‘No Court shall try any suit or issue in 
which the matter directly and substantially 
jii issue has b^en directly and substantially 
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in issue in a former suit between the 
same parties, or between parties under 
whom they or any of them claim, litigating 
under the same title, in a Court competent to 
try such subsequent suit or the suit in 
which such issue has been subsequently 
raised, and lias been heard and hnally 
decided by such Court.” 

With this must be read ; — 

''Explanation IV--Any matter which 
might and ought to have been made ground 
of defence or attack in such former suit 
shall be deemed to have been a matter 
directly and substantially in issue in such 
suit.” 

When the plaintiffs brought their first 
suit, they had to show their title to impeach 
the widow’s gift. For this purpose they had 
to show either that they were some at least 
of the nearest reversionary heirs, or that 
theonly nearer reversionary heir had collud- 
ed with the widow. In their plaint they 
did not rely on collusion, which they cmly 
introduced in their replication. Taking, 
however, thatview of the pleadings which is 
most favourable to them and treating them 
as relying equallylon both grounds of claim, 
it is now clear that they can only make 
out a claim to be some of the next rever- 
sioners on the footing of the family custom 
and that the allegation of that custom, there- 
fore, was an allegation which “might and 
ought to have been made" within the 
meaning of Ex])!. IV. 

Or, to put it in another way. One of the 
alternative cases on which they were basing 
their title to sue was their nearness of kin, 
and to prove their nearness of kin it was 
essential to aver the family custom. They 
claimed as next heirs and their claim was 
dismissed. They cannot fight it over 
again. 

Rut, as the Judges in the Court of the 
Judicial Commissioner liave observed some 
complication was introduced by the langu- 
age of the Judge who tried the tirst case 
and by his expressing himself as if he 
had power to give leave to bring a 
fresh suit. It was contended on behalf of 
the plaintiffs that in so expressing him- 
self he was purrtoiling to exercise the 
powers given to the Court by O. XXII I, 
which allows the Court in certain cases to 
grant the plaintiff permijision to withdraw 
from a suit with liberty to issue a fresh suit, 
in which case the bar against a fresh suit 
which is otherwise imposed on a plaintiff 
who abandons his first suit is removed. 


The same point was raised at their Lord- 
ships’ bar, but their Lord.^hips agree with 
tlie Court of the dudicial CV'Jinmissioner 
that it is not a good one. 'I liere was noap- 
plicatioufor leave to withdraw the suit, nor 
was it withdrawn; it was dismissed. And 
tile iiower of the iearnefl Judge ceased upon 
this dismissal. It may liave beeti un- 
fortunate fo!' tlie I'laintilTs tliat the learned 
Judge thought, that lie liad a power which 
he dill not possess but happily, as the Judges 
on the appeal observed, it is improbable 
that there was substance in the claim 
wliieh they liave l)een prevented from 
further i)rosecut ing. 

In passing it may be ohsei'ved that if the 
learned Judge tliought, that he was exercis- 
ing ])ower undei' O. XXIII he must also 
have thought that tlie suhjeet-matter of 
any future suit would he tlie same sulijeet- 
matter a.s that of the suit wlueli he dis- 
misseii. d'his eontirms the view wliich 
the ('ourts below and their Lordships have 
taken. 

Several authorities upon the construction 
of s. 11 of the C. R. ('. were cited, which 
it was suggested put a construction on 
Exfd. IV which wus favourable to the 
plaintiffs. They have been considered by 
their Lordships; Init, in fact, they have no 
benriiig upon the present case. 

Perhaps tiie one which requires the most 
careful examination is that of Doorga 
Persad Singh v. Doorga Konirari {’2} because 
in that rise their Lordships iiit imated that 
the plaintiff would not be barred from 
setting up a family custom of descent 
upon tlic death of a widow by reason of his 
having in a luevious suit in which he Avas 
a defend-ant averred the family custom as 
entilling him 'o oust the widow during 
her life and having failed on this ])oint. 
But tliey held that as to the immediate 
point tlien under consideration lie was 
barred, and after citing a very strong passage 
from Sriauii Rajah Moottoo Vijaya Haga- 
nndha Bodha Gooroo Sawiny Periya Odaya 
Tarerv. Katama Katchiar (3), they proceed- 
ed to express themselves as follows: — 

‘ Jf ihe defendant did not resist the claim 
in the former suit upon the ground of the 
familj" custom, he is not entitled in the 
present suit to upset the former decision, 

(2) 5 I A. 1 10; 1 C. 190; 3 C. L. R. 31; 3 Suth. P. C. 
J 510; 3 Sar. P. C. J. 827; 2 Ind. Jur. 650; 2 Shome L. 
R. 21; 2 Ind. Dec. (n. s.) 121 (P. C.). 

) 11 M. I. A. 50 at p. 73; 10 W. R. P. C. 1; 2 Sar. 
P. 0. J. 212; 20 E. R. 20, 
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because ho failed to set up a custom which 
he ought to have relied upon at the time. " 

\n Zamindar of Pittapvrain v. Proprie- 
tors 01 the Miata of Kolanka (4i. tlie plaiat- 
m had brought a previous suit wliit-li had 
tailed against his grandfather's widow and 
certain other defendants; and some of the 
defendants to the second suit might i'.ave 
been held to he successors-in-title 'to some 
of the defendants in the previous suit. But 
in the view which the Judicial Committee 
ook oi the facts, there were three proper- 
ties concerned in the first suit, ; I ), .?) and 
(J), and numbers il) and (■2> were not in 
question in the second suit; while as regards 
number (3J no case was made in the first 

suit alTecting the defendants in the second 

suit, and the only way in wliich number 

!f) suit was because 

the plaintiffs at tliat time sought to restrain 
the widow 1 since dead and not a partv to 
the second suit) from waste. This being so 
nothing had been decided in the hrst suit 
which alfected the question of the title of 
the^ plaintiff to property number (3), and as 

to it there was held to be no case of res 
judjcata. 

Chnnd Koiiry, Partab Singh (5) was a suit 
by reversionary heirs alleging the intention 
of a widow to injure their light by selling 
or mortgaging the property, M liich failed 
and then a second suit to set aside an actual 
deed of gift. This second suit was, upon 
the construction of the earlier Act then 
in force held to be a suit upon “a different 
and subsequent cause of action to that 

1 the first suit." It may be 

added that in that ca.se the failure of the 

f caused by the non-appearance 

of the plamtiif at the trial, and inasmuch as 
the first suit might have failed in either of 
two respects (either the plaintiff might have 
no title or the widow migJit not have been 
threatening to sell or mortgage), a mere 
dismissal for non-appearance could not be 
held to determine that the plaintiff had 
failed for want of title. 

Lastly, their Lordships would refer to the 
^se of Kailash ]\Iondul v. Baroda Suvdari 
Dasi (6) decided in the High Court at 
^^alcutta. In that case the plaintiff had 

1143 ^ F Ind. Dec. /x. 
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sued the rlefendant for reut, and th 
defendant had pleaded abatement and ha 
adduced no evidence in support of hi 
plea, so that the plaintiff recovered jud« 
ment Alany years after the plaintiff suei 
le defendant for the rent subsequent!' 
accruing and the defendant sought to rai» 
\armus defences. It Avas contended, and si 
neld in the lower Courts, that the matte 
vas res judicata, and concluded in favour o 
the plaintiff. Bm the High Court helc 
tnat It did not follow because rent m'ES due 
from the defendant in one year that it 
wa.s necessarily due in later years; 

and this seems obvious, for the posi- 
tion of either of the parties might have 
changed. Alaclean, C. J. .said tl.at it might 
be that on looking further into the matter 
some particular issue might be found to 
have been previously decided, and then the 

pnnciple of re.v y«d/ca^a might apply, but 

a ^ as the niattej- stood it did not neces- 
sarily .so appear. Banerji, J.. it is true, made 

sorne observations iqion those words "heard 

^ decided," which appeared in 
the old Act and are in the i>resent Code; 
and to these observations, couched in 
language not so careful as it might have 
leeri, undue prominence has been given 

u- ^ tbe summary of the case 

which appears in the head-note. But in the 
actual decision there is no conffict with the 
established authorities. 

1 he other cases which were brought by 
he learned Counsel for the appellants 
before their Lordships have, in their Lord- 

sups judgment, no bearing upon the pre- 

sent decision. Upon the whole, therefore, 
.u agree with the Courts below 

nat this IS a case of res yi/rfiVafa, and that 

tne^ defence succeeds. 

llieir Lordships will, therefore, humbly 

1 ^*® Majestj’^ that this appeal 
snouid be dismissed with costs; but the 

respondents must have only one set of costs 
between them. 

o v’ . Appeal dismissed. 

7 Appellants : — Mr .Edward 

IJalgado. 

Solicitors for the Respondents:— Messrs, 
i . L. U ilson cC- Co. and 11. S. L. Polak. 
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MADRAS HIGH COURT. 

Second Civil Atpeai- No. -1-15 oi- l \)' 2 ’ 2 . 

January 2t), 1925. 

Presient: — Mr. Justice Madhavan Nair. 

C H A L I j A L A K S H M A K K A — P L A I N T IF [■' — 

Appellant 


versus 

CHALLA BALA RAXGAPPA, minor, 

ny MOTHER AND OCARDIAN VEXKATA.MMA 

—Defendant — Respondent. 

Construction of docu ment — II iyulu La Jt* — Cardtii'U^ 
Arbitration for division of projicrti/. 

Four brothers executed :i document called a 
mukhtiarnama, appoint ing certain persons as arbitia- 
tors to efYect a linal division of their i)ropcrtics. The 
document was as follows : — ‘‘Already, tliree years ago, 
not having been in good terms among tmrselve.s, wc 
were living separately and the lands and the debts 
due by us to outsiders were, however, held in cian- 
mon; but dispute having arisen among us therel)y, wc 
have appointed you this day for the i urpose of put- 
ting astoj) to our disputeand for finishingthe division 
of our assets and liabilities. Therefore, we shall abiilc 
only by the decision given by yow " : 

Held, that, on a construction of the document, there 
was a severance of intere.st between the executants 
inter se. [p. 286. col. 1.) 

Ka^am V. ,Forawar Singh, Ind. Cas. 573; -10 I. A 
358; 31 M. L. T. 46; 16 L. W. 223; 18 N. L. li. 127; 
(1022) A. I. H. (!•. C.) 353; 43 M. L. J. 676; 21 A. L. J. 
57; 25Bom.L. K. 1; 37 C. L. J.73; 27 C. W. N. 170; 
50 C. 81 (P. C.), relied on. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Ananta- 
pur, in Appeal Suit Xo. 3G of 1921, pre- 
ferred against that of the Court of the District 
Munsif, Gooty, in Original Suit No. 49 of 
1920. 

}>h\ L. A. Govinda liaghara lyeVy for the 
Appellant. 

Mr. RajagopalachariaVy for the Respond- 
ent. 


This second appeal coming on for liear- 
ing on the 20th and 21st March 1924, and 
having stood over for consideration till 
the 2(Jth March 1924, the Court delivered 
the following 

JUDGMENT.— The plaintilT (appel- 
lant) instituted this suit for the recovery 
of the suit properties on the ground that 
they belonged to her deceased husband who 
obtained them for his share in a partition 
between himself and his three brothers, 
one of whom was the father of the defend- 
ant. The defendant’s case is that the de- 
fendant’s father and the plaintiff’s husband 
were given a joint share while the other 
tw^o brothers took each a separated share 
and on account of the death of the plaintiff’s 
husband the proj^erties survived to him 
and that she has no right to them. The 
necessary issue for trial was first recorded 


by the District Munsif as follows: — “Whe- 
ther the plaintitT's husband was <]ivided 
fi'oin defendant’s fatherand whetherdefend- 
aut lias, therefore, no right to resib^ 
plaintiff's suit tioiiie tiine, atler. tliL 
issue was atnendetl by the District Munsif 
in the following foiin: -“Whether plaintiffs 
biicK-inrl wnu nnt flivided froiii othci* mem- 


bers of his family'.^" As the amemled issue 
stands, it is clear that the burden of prov- 
ing that there was no division as alleged 
lay on the defendant. 4'he District Mun- 
sif held that the defendant did not prove 
that the ])laiiitiff"s husband did not get 
divided from the other members of the 


family as set up in the written statement 
and that Ihe evidence showed tliat the 
plaintiff's husband got divided from each 
of his otlier brothers. On this finding the 
plaintiff’s suit was decreed. On appeal 
the learned Subordinate Judge held Unit 
the liurden of proof as regards partition 
was wrongly thrown on tlie defendant and 
that it was the duly of the plaintiff to 
prove that her Imsliand effected an out 
and out severance from the defendant’s 
father and his other brotliers; and since 
she liadnot doneso, he reversed ihedecisiou 
of the District Munsif and dismissed the 


plaintilVssuit. 

It is argued before me by .Air. Govmdara- 
ghava Ayyar that, in the circumstances 
Zi the case, the lower Appellate C:ourt’s 
decision as regards the party on whom the 
burden of proof lay is wrong and that this 
fact vitiates the whole judgment. In 
order to understand this argument, it is 
necessary to mention that all the brothers 
prior to the actual division of the proper- 
ties executed Ex. IV. which is called a 
viulchtiarnamay appointing some arbitra- 
tors to effect a linal division of tlieir pro- 
perties. The material portion of this nuikh- 
tiarnama runs as follows:— “Already, 
three vears ago, not having been in good 
terms' among ourselves, we were living 
separately and the lands and the debts 
due by us to outsiders were however held 
in common; but dispute having arisen 
among us thereby we have appointed you 
this day for the purpose of putting a stop 
to our dispute and for finishing the divi- 
sion of our assets and liabilities. There- 


fore, we shall abide only by the decision 
given by you. If we, however, do not act 
according to your advice but raise objec- 
tion, the Court of Justice need not accept 

our statement. This mukhtiarnama has 
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heen executed with our consent.” (Note: — 
in tills translation ol mukkti'.irnani i arier 
the word “ aud ” 1 have substituted “ ior 
linishing the division of our assets and 
liabilities ” in the place of “ for uiahiug 
a settlement of division in res[)ect of our 
assets and liabilities’dis I am informed that 
that, is the correct translation of the docu- 
ment.) It is clear that it is this Ex. IV* 


to wliich reference has been made in para. 3 
of the plaint and also in para. 2 of the 
written statement, though there may be a 
slight discrejiancy with regard to the date 
of the transaction as given in those para- 
graphs of the pleadings. The argument 
that is now advanced is that this document 
effects a complete severance of interest 
between the various brothers on account 
of the unequivocal declaration contained 
therein Vjy tlie four brothers of their inten- 
tion to divide the properties; in short, that 
it amounts to a partition between the 
brotliers to be followed up later on by actual 
division of the properties. If this construc- 
tion of the document is accefUed, it would 
then follow that the plaintilf has proved 
the separation of her husband from his 
other brothers by partition and then it 
would be for the defendant to prove that 
no such out and out partition took: place, 
what actually happened being that the 
defendant’s father and the plaintitf’s hus- 
band were given a joint share while the 
other brothers took each a separated share; 
in other words, the burden of proof will be 
on the defendant to show that the plaintiff’s 
husband was not divided from the other 
members of his family as alleged in the 
plaint. 

Numerous cases were cited tome by Mr. 
Govindaraghava Ayyar to show that this 
reference to arbitration really amounted 
to a severance of interest between the 
brothers. As we are concerned solely with 
the construction of the document, no useful 
purpose will be served by a discussion of 
those cases, but I would refer to one case, 
namely, Kasamv. Joraxvar Singh (1), in 
which their Lordships of the Privy Council 
had to construe an arbitration agreement 
which is very much like the present one. 
In that case the substance of the document 
is given as follows: — “On December 4, 1905, 
all the members of the family signed a 


(1) 68 Ind. Gas. 573; 49 I. A. 358; 31 M. L. T. 46; 
16 L. W. 223; 18 N. L. R. 127; (1922) A. I. R. (P. C.) 
353; 43 M. L. J. 676; 21 A L. J. 57; 25 Bom. L. R. 1; 37 
C. L. J. 73; 27 0. W. N. 179; 50 0. 84 (P. 0.). 


kararnama appointing one Ghasi Kam as 
arbitrator to partition the propeity and 
agreeing to accept whatever partition lie 
niiglil make.” Later on it is stated in the 
jmigment that “the arbitrator divided the 
property into two lists . . . The formal 

division was not at once carried out . . . 

but after his death the lists appear to liave 
been acted upon b}’ all the persons interest- 
ed. Their Lordships held that this docu- 
ment elYected a severance of the joint estate. 
In the same way it appears to me that a 
severance of interest has been created by 
L.x. IV and the arbitrators were appoint- 
ed simply to finish tliis severance already 
effected by the division of the assets and 
liabilities. It is argued by Mr. Rajagopala- 
chariar for the resjjondent that no sever- 
ance of interest can Ije said to have taken 
place in this case inasmuch as it appears 
from the arbitrators’ evidence that when 
they divided the properties a joint share 
was given to the phiintitf's husband and 
the defendants father. In m.y view, this 
difference does not affect the question 
whether under Ex. IV there was a sever- 
ance of interest between the various 
brothers. 

Ihe severance of interest being thus 
proved by the plaintiff, it will be for the 
defendant to prove the special plea that he 
has set up. In my view, the issue was pro- 
perly amended by the District Munsif, 
though this amendment was made very 
late. As I consider that the learned Sub- 
ordinate Judge’s judgment is vitiated on 
account of the burdenof proof being wrong- 
ly placed on the plaintiff, I think the Dis- 
trict Court of Anantapur should be called 
upon to reconsider the evidence on record 
in the light of tlie above remarks and sub- 
mit a fresh finding on the amended issue. 

1 order accordingly. No other point was 
argued before me in the second appeal. 
The finding should be submitted before 

the 1st of August. Time for objections ten 
days. 

In compliance with the order contained 
in the above judgment the District Judge 
of Anantapur submitted the following 

High Court has re- 
mitted this appeal for a finding on the first 

issue as amended in the Original Court. 

viz.f Whether the plaintiff’s husband 

was not divided from the other members of 
the family. 
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The defence evidence about the 
partial partition is either wortliless or false. 
I had that there was a complete partition 
between all the four brothers in ly09. 


JOYN’AL KARIKAIl V. MULLUK CHANI> MULLICK. 
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This second appeal coming on for final 
hearing after the return of tlie said finding 
from the Distidct Court of Ananlapur ujion 
the issue referred by this Court for trial, 
the Court delivered the following 

JUDGMENT.— It has been now found 
by the lower Court that there was a complete 
partition between alt the brothers in 1901). 
It cannot be said that this finding has been 
arrived at witliout considering the defend- 
ant’s case or his evidence for the learnetl 
District Judge saysini)ura. 8 of his order 
that the defendant’s evidence about the 
partial partition is either worthless or false. 
It may also be pointed out that no specific 
case of re- union was ever set ui) by the 
defendant 

Accepting the finding, the lower (Appel- 
late) Court’s decree is set a.side and tlie 
decree of the District Munsif is restored 
with costs here and in the Court below. 

v. N. v. 

X H. Order accordingly. 


CALCUTTA HIGH COURT. 

Appeal fuom Appell.vie DEChEE No. 1211 

OF 1923. 

July 5, 1925. 

Preseiit: — Justice Sir Ewart Oreaves, Ivt., 
and Mr. Justice B. B. Chose. 
JOYNAL KARIKAR— Defendant 

— Appellant 
vertivs 

MULLCK CHAND MULLICK-Plaintiff 

— Respondent. 

Civil Pi’occdui’tt Code (^Ict V of lOOS)^ ’ 

Appeal, second—Iiemand order by consent, u'hether can 

he objected to. . 

Where a party to an appeal consents to an order 

of remand being made to enable the opposite party 
to show that a certain document is admissible in 
evidence under a certain provision of the ICvidence 
Act, it is not open to the party so consenting to 
object in second appeal that tlie document is not ad- 
missible in evidence, [p 287, col. 2; p. 288, col. 1 ] 
Appeal againt a decree of the Subordi- 
nate Judge, Fourth Court. Dacca, dated the 
15th of January 1923, aftirming that of the 
Muneif, Second Court at Maaikgunj, dated 

the 15th of March 1922. 


’^.Iv.Ounadu Charan Sen (with him Bahu 
Prokn.sk Chandra Pakrashi), for the Apt)el- 
lant. 

Babvi i\irod Bc.ndhu Roy, for the Re- 
spondent. 

JUDGMENT.— This is an appeal hy 
the defendant, against a {leci.sioii of the 
Fourth Subordinate Judge of Dacca, alhrm- 
ing a decision of the Second .Muiisif of 
Ma nicUgun j 

The facts are as follows: The suit was 
brought by the plaintiff-respondent for tlie 
]>ossession of certain land. The first (Vurt 
jiassed a decree in favour of the plaintilT 
hut on appeal the case was remanded to 
the first Court in order that the plaintill 
should have an oi)i)ortunity of adducing 
evidence with regar<l to a certain kohala 
Kx. \ in the suit. Now, it appears that at 
the time of the remand the deftMidant 
objected to this kdtnla going in evidence. 
But eventually by consent of both jiailies 
the case was lemanded to tlie lower Court 
for a de noro trial so as to enable the 
plaintilY, if he could, to show that iCx. -I 
was admissible under tlio ju’ovisions of cl. 
(3) of s. 32 of the Indian hhddence Act. 
Tlie remand order further ju-ovided that 
both paities should be allowetl to adduce 
fresh evidence. The iirst Court after the 
remand again decreed the suit in favour of 
the plaintiff and the second C’ourt aflirmed 
the decree of the first Court. 

The first point made before us in this 
appeal is that the document to which I 
have already referred, namely, the kohala 
Ex. 4 is not admissible in evidence at all 
as it is a conveyance by a third p.arty to 
a third party and, accordingly, it is said 
that no statement therein with regard to 
the Ijoundaries of the land, whicli was the 
point upon which the document was ad- 
duced in evidence, is admissible as against 
tiie defendant as the document was between 
third parties. It seems to us, however, 
that this argument is not now open to the 
present appellant. It is true that he ob- 
jected to the admissibility of the document 
before the remand in the lower Appellate 
Court on the ground that it had not been 
proved but eventually he consented to a 
remand to enable the plaintiff to_ show 
that Ex. 4 was admissible in evidence 
under the provisions of cl. (3) of s. 32. In 
these state of facts, we do not think that 
it is now open to the defendant having re- 
gard to his consent to the remand and 
having regard to the provisions of s, 105, 
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6ub-s. (2) of the C. P. C. to contend that 
I‘h\. 4 is not admissible in evidence on the 
grounds which I have stated. If the do- 
cuniejit was not at all admissible in evi- 
dence the appellant should have resisted 
the remand and should have preferred an 
appeal against the order of remand. Having 
failed to do this, it seems to us that the 
provisions of s, 105. sub-s. 1^2) are a bar to 
his now raising the question which he seeks 
to raise with regard to the admissibility of 
the kobala and moreover we have in addi- 
tion his consent to a remand order to which 
I have already referred. 

Then a second jjoint was made with 
regard to the Record of Rights. The Re- 
cord of Rights with regard to the land 
shows that the jofc belonged to Haran who 
is the father of the appellant and that 8- 
annas interest belonged to Janii who is the 
appellant’s cousin. Accordingly, therefore, 
the entry in the Record of Rights supported 
the plaintiff’s case but it is suggested that 
the dtt/w/iiZas and also the landlord’s papers 
which showed payment of rent by Haran 
have rebutted the presumption raised by 
the Record of Rights and it is said, there- 
fore, that if any title is now sought to be 
made in Janu. Jana must show that he 
obtained the title by adverse possession 
against Haran. The learned Judge states 
that the rent receipts stand in the name of 
Joylal and his father and that this is not 
inconsistent with Janu and his father 
having any share in the holding and he 
goes on to state that the oral evidence in 
support of Janu’s possession is more reli- 
able than that of the exclusive possession 
of the appellant. He finds as a fact that 
Janu was in possession. It seems to us, 
therefore, that the entry in the Record of 
Rights has not been rebutted by the evi- 
dence adduced on behalf of the defendant. 
The second point, therefore, also fails. 

In the result, therefore, the appeal is 
dismissed with costs. 

V Appeal (hsmx^sed. 


DRA NARAVAN BHANJA t)EO. [9l I. 0. lS©5j 

PATNA HIGH COURT. 

Civil, ^Miscellaneous Judicial Case No. 30 

OF 1925. 

June 8, 1925. 

Present : — Sir Dawson Miller, Kt., 
Chief Justice, and Mr. Justice Maepherson. 

In the matter of Raja RAJENDRA 
NARAYAN BHANJA DEO of 
KANIKA — Assessee. 

Income Tax Act (XT of 1022), a. 2!)~Xotice of 
demand, when must he issued— X otice IJ 4 months after 
year of assessment, validity of. 

Xo period is prescribed in the Income Tax Act 
witliin wliicli a notice of demand under s. 29 of the 
Act must l)e issued. Such a notice must, however, 
be issued within a reasonable time. A notice issued 
nearly 14 months after the expiration of the year in 
respect of which the assessment is made would not 
necessarily be too late. [p. 281), col. 2.J 

Messrs. K. P. Jaijaswal and S. Saran, for 
the Assessee. 

Mr. Sultan Ahmcd^ Government Advocate, 
for the Crown. 

JUDGMENT. 

Miller, C. J. — The only question in 
this case is whether the assessee can 
escape payment of income-tax and super- 
tax assessed at Rs. 3,898, for the financial 
year 1922-23 on the ground that the 
demand notice issued to him claiming 
payment cf the tax was not issued during 
the financial year for which the tax was 
payable. What happened was that for the 
previous year (1921-1922) he had been assess- 
ed for income-tax and super-tax to a sum 
of over Rs. 18,000. That was under the 
Act of 1918. Under the provisions then in 
force the assessment was in all cases a pro- 
visional one based on the previous year’s 
income but liable to adjustment when the 
actual income for the year in question came 
to be known. It so happened that the in- 
come for that year 1921-1922 had been pro- 
visionally assessed at a sum very much 
larger than the actual income turned out. 
In fact the actual income for 1921-1922 pro- 
duced a tax and super-tax amounting to- 
gether to only Rs. 3,898. There was, there- 
fore, a balance due to the assessee on 
adjustment of over Rs. 14,000. That balance 
was ascertained after taking into consider^ 
tion the return made by the assessee of his 
actual income for the year 1921-1922. The 
return was made for the purpose of ascer- 
taining the income for the next succeeding 
year, that is to say, the year which began 
in April 1922. That year came under 
the new Act of 1922, by which the pnn 
visional adjustments were abandoned ana 
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a diffei’ciit method of adjustment was adopt- 
ed, namely, the income for any financial 
year was based once and for all upon the 
actual income of the ])revious year. Ac- 
cordingly on the 1st November 1922. the 
assessee whose return was accepted was 
served with a notice intimating that in 
respect of the income of the ])revious year 
he was entitled to a refund of Rs. 11,277. 
That sum was the surplus which he had 
paid for the previous year over and above 
that which, as it turned out, he was liable 
to pay upon the actual income earned. 
When that notice was issued it was perfect- 
ly clear from the form of it tliat the income 
for the year 1922-1923 which was leased 
upon exactly the same assessment would 
also be taxed and super-taxed to the extent 
of Rs. 3,898, but for some reason or other no 
actual demand for payment of that sum for 
1922 1923 was made at that time. This 
appears to have been discovered sometime 
before January 192-1 and on the 26th of that 
month the Income-tax Otlicer, finding that 
no income-tax had been paid by the assessee 
in respect of the year 1922 1923, treated the 
case as one under s. 31 of the Income Tax 
Act, 1922, which provides for cases where 
no assessment has been made or where 
certain items of income have not been 
taken into account in making the previous 
assessment. The section provides in elTect 
that in such a case where income has escap- 
ed assessment or has Ijeeii assessed at loo 
low a rate for any j^ear the Income-tax 
Onicermay, at any time within one year of 
the end of that year, serve on the person 
liable to pay tax a notice containing the 
requirement which mu}’’ be included in a 
notice under sub s. (2) of s. 22 and may 
proceed to assess or re-assess such income. 
If that were the real state of affairs and no 
assessment had in fact been made for the 
year 1922-1923 then no doubt s. 34 would 
apply and the notice which was issued 
under that section, on the 2Gth January 
1924, would be a notice issued within the 
time prescribed for that purpose under that 
section. Here again it was obvious to the 
assessee that he liad been assessed for a tax 
to the amount of Rs. 3,898 for the year in 
question, so that although no demand in 
the prescribed form for the income-tax for 
that year was served, there was in fact an 
intimation to the assessee on two occasions, 
namsly, on the 1st November 1922, and the 
26tli January 1924 of what the amount of the 
income tax payable by him was. 

19 


The Income tax Commissionor before 
whom the case came eventually and who 
stated a case for the High Court , considered 
that this was not a case to which s. 34 
applied, that is to say, lie did not think it 
was a case where no assessment had been 
made for the year in question (U‘ where any 
part of the income, profits or gains had 
escaped assessment, for an assessment had 
actually been made. Therefore upon the 
case stated we must take it tliat the facts 
do not disclose a case coming within s. 31. 
Then on the 9th June 1921, the assessee 
having taken exception to the demand 
under s. 34 a fresh notice was issued in the 
ordinary form prescribed under the Act 
demanding the income-tax for the year 
1922-1923, It will be seen that this notice 
was issued something more than a year 
after the expiration of the year of assess- 
ment and the assessee contendvS tliat that 
is too late to make any demand under the 
provisions of s. 29 of the Act. Section 29 
oE the Act provides that: “\Vhen the 

Income-tax Officer has determined a sum 
to ))e payable by an assessee under s. 23, 
or when an order has been passed under 
suh-s. (2) of s. 25 or s. 28 for the payment of a 
penalty, the Income-tax Officer shall serve 
on the assessee a notice of demand in the 
prescribed form specifying the sum so 
payable." The first thing to be observed 
is that no period within which such a 
notice demanding income-tax is to he issued 
is prescril)ed in the Act and, therefore, 
priina facie a notice issued about 14 months 
after the expiration of the year of assess- 
ment would not necessarily be too late. 
The assessee, however, relies upon the form 
under which the demand referred to under 
s. 29 is to be made. That form is Iiead- 
ed “Notice of demand under s. 29 of the 
Income Tax Act, 1922." It begins thus: — 
You have been assessed for the current 
“year to income-tax amounting to Rs. . . 

. . and so on. The learned Counsel 

for the assessee contends that the form 
clearly indicates that the demand can only 
be made during the current year, that is 
to say, the year in respect of which the 
income-tax is payable. No doubt in the 
ordinary course the form prescribed would 
1)8 quite applicable because assessments are 
generally made as soon as possible after 
the commencement of the financial year 
and the demand notices are sent out in the 
ordinary course soon after the assessment 
is made. I cannot believe, however, thaV 
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it was intended by prescribing a form of 
notice of this sort to create a limitation 
period within which siicli notice must l.e 
given. If it had been the intention of the 
Legislature to prescribe a period of limita- 
tion for such notices I think that such an 
important provision would have found 
place in the body of the Act itself indicat- 
ing that intention. In other sections of 
the Act we do find that where certain 
notices have to be given the period within 
which they have *o be given is prescribed. 
Butsofarass 29 is cmcerned no period 
at all is prescribed in the Act. Again it is 
quite possible that in certain cases no 
demand could be made within the actual 
year for which the tax is payable. Provi- 
sion is made for disputes which may arise 
as to the acceptance or rejection of the 
assessee’s return. If his return is not ac- 
cepted then anenquiry takes place, evidence 
may be demanded of him and much time 
may be expended in carrying on the enquiry, 
and it is quite possible that such enquiiy 
would not terminate until after the year of 
asst-ssment and I do not think it can be 
sug 2 :ested that because the ordinary form 
prescribed for such a demand cont( mplates 
that it will be issued during the current 
year of assessment, it is tantamount to an 
enactment that it cannot be issued after- 
wards. If any part of the form should not 
be applicable to the particular facts of the 
case then I presume it can be altered in the 
ordinary course before the form is sent 
out, but the mere fact that forms are 
prescribed under the Act does not seem to 
me to carry with it the result that unless 
everything is done exactly as provided by 
the form it is of no force and effect. Al- 
though no time is prescribed for issuing 
the notice in question I suppose it may 
be said that such a notice must be issued 
within a reasonable time. What would be 
a reasonable time might vary according to 
circumstances. In the present case it was, 
as I have already said, about 14 months 
after the expiry of the year of assessment 
hut from November of the year of assess- 
ment the assessee had in fact had notice, 
although no formal demand was made 
upon him, of the amount for which he 
had been assessed to income tax for that 
year, and again he had notice in the 
following January showing that a demand 
was being made upon him for payment of 
the same sum on the ground that no 
previous assessment had been made, la 


these circumstances it seems to me that 
the notice was issued within a reafonable 
time, d hejeis nopejicd of limitation in 
the Act and 1 do not think in the circum- 
stances the assessee should be allowed to 
escape payment of that which is justly 
due from him. 1 think that in this case 
the costs should be paid by the assessee 
who asked for a case to be stated. Having 
regaid to the small amount in dispute we 
assess the hearing fee at Rs. 150 
Macpherson, J.— 1 asiee. 
z. K. Order accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal Xo. 357 of 1924. 

August 22, 1925. 

Present: — Mr. Findlay, Officiating J. C, 
PILL' RAM — Plaintiff — Appellant 

ter SMS 

MAH ADEO— Defendant — Respondent. 

C. Tenancy {XI of }S0i>), s.Ifl (3)--0ccii^ 
pancy tcna7ii— Xolice of interilion to transfer holding-^ 
Tenant informed of landlord's intention to purchase 
* — Application to fix valuation by Revenue Oficer — 
Landlord, duty of — Transfer by tenant, validity of — 
Landlord, uhether entitled to claim possession front 
transferee. 

Under s. 41 (3) of the C. P. Tenancy Act of 1S98, 
where an absolute occupancy tenant intimates to the 
landlord his intention of transfeiiing his holding, it 
is incumbent on the landlord not only to inform the 
tenant of his desire to purchase the holding at a 
value to be fixed by the bevenue Cfticcr buttoajplv 
to the Revenue Authorities to fix such valuation, and 
if the tenant is unwilling to part with the hold- 
ing in his favour for the price lixed then to bring a 
suit for possession cn pajment of the i rire fixed by 
the Kevenue Ofllcer. A mere declaration to the ten- 
ant by the landlord of his intention to acquiie the 
holding for himself, if unaccempanied by an applica- 
tion to llie Ron enue Oflicer to fix the valuation, is pot 
sufficient to disentitle the tenant from proceeding 
with the sale and dees net entitle the landlord todoiro 
possession of the holding from the transferee of the 
tenant, [p. 291, col. 2.] . 

Bharatsinghv. Dhan.^ing, 14 C. P. L. R. 162 at p. IW 
and Seetaram v. Ramdayat Maruari, 1 X. L. K. 6, 
relied on. 

Second appeal against a decree of the 
District Judge, Nagpur, dated the lOthMay 
1924, in C. A. No. 34 of 1924. ^ 

Messrs. 3/. B. Kinkhede^ R. B., and 3/. K* •* 
PadhyCy for the Appellant. 

Messrs. M R. Bohde and R. N. Padhy^t | 
for the Respondent. 

JUDGMENT.— The plaintiff-appelmt 
Piluram is an eight-anna shar^hmder ^ 
and lambardar of Mauza Pachkhedi 

pur). He sued the defendant-respondent 

Mahadeo for possession of absolute occu* 
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pancy Held No. 11 ia that village. His 
case was tliat he was entitled to possession 
under a deed of surrender, dated lliii July 
1922, executed by the tenant Jhibal in his 
favour. There was, moreover, in exist-iu-e 
a previous sale deed in favour of the 
plaintilf’s sons benami on his account, 
dated 7th Fel>r nary 1922. The defendant- 
respondent Mahadeo's case was that he had 
acquired the field from Jhilial, the t-^nant, 
by a sale-deed, dated 2nd May 1917, and 
that previously thereto Jhibal had given 
the requisite notice to the plaiutilY on 
23rd May 191G with reference to s. -11 (2) 
of the Tenancy Act of lfe98. The plaintilf 
admitted having received this notice, and 
it is further clear that he sent a reply 
thereto declaring his indention of acquiring 
the Held himself after fixation of the 
value by the Revenue Ollicer. The said 
reply (Kx. l)-2) also contained a delinite 
statement that he had applied to the Col- 
lector thereanent. It is admitted now that 
this application was never made by the 
plaintiff. 

The Munsif held that the notice given 
by Jhibal to the plaintiff on 23rJ Miy 
191G, was a valid notice ; that the mere 
fact of the plaintiff sending the reply 
he did to the notice, without taking effect- 
ive steps to have the value of the field 
fixed, was no l)ar to Jhinal’s transfer in 
favour of the defendant and that the latter 
had duly acquired the field by purchase 
from Jhibal under the sale-deed, dated 
2ud May 1917. The plaintiff’s suit was 
accordingly dismissed, and the appeal to 
the District Judge by the plaintiff has also 
failed. 

The learned District Judge has record- 
ed a careful and detailed judgment in 
the case. The mun question before me in 
this appeal concerns the construction of s. 
41 (3) of the Tenancy Act of 1898. On 
behalf of the plaintiff-appellant it has been 
urged that the mere fact of his sending 
the reply (Kx. D-2j, which lie did to Jhibal, 
was in itself sufficient to disentitle the 
defendant-respondent’s vendor from pro- 
ceeding with the sale in his favour. It is 
urged that, under the provision of law 
quoted, there was no obligation on the 
landlord to apply for fixation of the value 
of the holding (o the Revenue Officer. The 
decision in KodubaJchsh v. Bisknu (1; was 
quoted in support of this contention, but 

tl} 2N,L, R. 27, 
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it, in reality, gives no help to the appel- 
lant. I have been referred in this connec- 
tion to s. G (1) of the O. P. Tenancy 
Act of 1920. It is undoubtedly true that 
the S lid provision is more li ii)pity and 
specifically drafted, and, moi'eover, the 
Second Schedule tlierelo contains a pro- 
vision giving one year's limitation for an 
application by a landlord to fix the value 
of the holding. Although the new Act 
may be more happily and specifically 
drafted, the question before me is whether 
s. 41 of the previous Act bears the con- 
struction which both the lower Courts have 
put upon it. 

h'or my own part I can see not the 
slightest reason for differing from the 
view whicii was taken by Ismay, J. C., in 
Bhamtsir.gh v. Dhansingk (2;. There it 
was remarked as follows; — 

Section 41 of the Tenancy Act is not 
very happily worded but it appears to 
coiitempiate that within the ])eriod of one 
month from the receipt of notice the land- 
lord must intimate to the tenant his desire 
to purchase the absolute occupancy right. 
If the price cannot be amicably settled 
the landlord must apply to a Revenue 
Officer and have the value fixed. If the 
tena.nt, is still recusant he must then bring 
a regular suit within the period prescribed 
by law. If the holding has been already 
sold the suit would be a suit to enforce a 
right of pre-emption " Again, in 5eef<77-am, 
V. Ramdaijal Manvari (3), Ismay, J. C.. 
further held that a suit by a landlord to 
enforce his right of pre-emption under 
s. 41 of the Tenancj^ Act is governed by 
Art. 10 of the Ijimitaiion Act. It was also 
pointed out that iu the meantime it was 
incumbent on the landlord to exercise due 
diligence in having the value of the hold- 
ing fixed by a Revenue Officer. For my 
own part, 1 can see not the slightest reason 
for differing from the view taken by Ismay, 
J. C., in these two cases The construction 
I am asked by the appellant to place on 
s. 41 (3) of the 1898, Tenancy Act, seems to 
me an impossible one. It has seriously 
been suggested that under the provision 
as drafted the tenant might conceivably 
apply for the value to be fixed. Even if 
we make such an assumption, the only 
reasonable conclusion could be that the 
tenant was applying in pursuance of an 

(2) U C. i\ L. R. lG2atr- 1C5, 

(3; 1 X. L. R. G, ^ 



::aimathulla khak 

understanding with the landlord and on 
his behalf. 

^ Bat the provision cleaiiy, in my opin- 
ion, must be read as contemplating the 
mndlord making an application to the 
Kevenue Othcer within the time contem- 
plated. ^ Sub-cl [a) of the provision clear- 
ly requires the claim to purchase as the 
main and vital item, and a secondary and 
consequential incident is that the landlord 
must apply to the Revenue Ollicer to have 
the^ value fixed unless indeed he can 
arrive at an agreed upon value with the 
tenant privately. Any other construction 
of this provision would strain the language 
therein to a point which would be utterly 
unreasonable. Moreover, in the present 
case it is perfectly clear from the contents 
of the reply (Ex. D-2) given by the land- 
lord that he fully realised the duty incum- 
bent upon him, for, as I have already 
shown, this reply contains adefinite, though 
incorrect, statement that he had alreadv ap- 
plied to the Revenue Court for the fixation 
of value. Thus, in 1916 what the plaintiff 
had was a right of pre-emption and he 
allowed that right to lapse by default in 
view of his failure to take effective steps 
to comply with the provision quoted in 
the way of asserting and substantiating 
the said riglit. It follows therefrom that 
the transfer made in favour of the present 
defendant by Jhibal was not voidable at 
the instance of the plaintiff and is now 
binding on him. 

Reference has been made to the copy 
of the judgment in Civil Suit No. 48 of 
1920 (Ex. P-3), in which Piluram sued 
Jhibal for arrears of rent. The present 
defendant sought to intervene, but his 
application was disallowed. I need hardly 
point out that this decision in a rent suit 
before the Additional Munsif, Umrer, is 
in no way binding on the defendant-re- 
spondent and in no way prejudices his 
position in the present case. Likewise, 
the fact that the plaintiff has declined to 
accept him as a tenant and has refused 
to receive rent payments from him, is 
utterly beside the point. It follows there- 
from that on 2nd May 1917 the defendant 
had a valid title transferi’ed to him by 
Jhibal in the field in question, and it 
equally follows that Jhibal, in his turn, 
had no valid title to transfer to the plaintiff 
by either the sale-deed or the surrender of 
1922. 

I pdiat out furthet' that tho 
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tion of the plaintiff in this appeal, if pushed 
to the logical conclusion. leads, in lealily, to 
a rednrtio ad ab.sin'dum. His right in 1916 
amounted to nothii:ig more than one of pre- 
emption. Beyond sending the reply he did 
to Jhibal he took no effective steps to en- 
force his right. He now, in reality, is 
claiming a right to possession forthwith 
and, in effect, thereby, he abandons his 
right to pre-emption. In the circum- 
stances of the case the tenant Jhibal having 
fully complied with the provision of the 
law in 1916 and the plaintiff having failed 
to enforce the right which remained to 
him under s. 11 of the Tenancy Act, it is 
obvious that Jhibal had full power and 
title to make the transfer he did under the 
sale-deed of 2nd May 1917 in favour of the 
defendant. Pari pasaii the plaintiff could 
not acquire any title under the two docu- 
ments of 1922 executed by the late tenant. 

I fully concur in the careful findings 
arrived at by the learned District Judge 
and the present suit was obviously a 
hopeless one. The appeal fails and is dis- 
missed with costs. 

2. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 243 of 1923. 

August 20, 1924. 

Present : — Mr. Justice Beasley. 

Subadar NAIMATHl'LLA KHAN 

SAHIB AND OTHERS — DEFENDANTS 

Nos. 4 TO 6 — Respondents Nos. 4 to 6— 

Petitioners 

versus 

ABDUL RAZACK SAHIB— Plaintiff- 

Respondent. 

Civil Procedure Code (.lei V of lOOS). O. XXIlT, 
r. i— “Oe/ier su^cient ground.'t," whether ejusdcni 
generis with “some formal defect"— Leave to withdraw^ 
when can be given. 

The words “other sufficient grounds ’ for allowing 
the plaintiff to institute a fresh suit in O. XXIII, r. 1 
(2) (6) of the C. P. C. must be taken to be eju^dern 
generis with the words “some formal defect” in cl. (.2) 
(a) of the rule. 

A plaintiff who is not prepared to go on with his 
case with the evidence available to him and before 
the Court is not entitled to apply under r. 1 of U- 
XXIII of tlie C. P. C., for leave to withdraw his suit 
with liberty to bring a fresh suit. 

Petition under s. 115 of Act V of 1908 and 
8. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the District Munsif, Vellore, 
in I. A. No. 813 of 1922, in O. S. No. ^ 

of 1921. 
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. 'Mr. A. Ramachaiidra lyc}\ for the Peti- 
tioners. 

Mr. Mohavimed Ibrahim Sahib, for the Re- 
spondent. 

JUDGMENT. — The point in this case 
is whether the District Munsif was ri^ht in 
giving the plaintiff permission to withdraw 
the suit and to institute a fresh suit. The 
order of the District Munsif which is dated 
9th October 1922 states:— “The afhdavit 
discloses grounds for the grant of the prayer 
but as the petition is filed at a late stage, 
the plaintiff must pay the defendants' costs. 

I allow the petition on condition that, in 
case the petitioner institutes a fresh suit, 
he will do so only after paying the defend- 
ants’ costs. In case the suit is not filed, 
no costs need be paid.” “The order under 
which the withdrawal is granted is 
O. XXIII, r. 1, Sell. I, C. P. O., which 
states: — “(D At anv time after the institu- 
tion of a suit the plaintiff may, as against 
all or any of the defendants, withdraw his 
suit or abandon part of his claim ; (2) 
where the Court is satisfied (a) that a suit 
must fail by reason of some formal defect 
or (6) that there are other sufficient grounds 
for allowing the plaintiff to institute a fresh 
suit for the subject-matter of a suit or part 
of a claim it may, on such terms as it 
thinks fit, grant the plaintiff permission to 
withdraw from such suit or abandon such 
part of a claim with liberty to institute a 
fresh suit in respect of the subject-matter 
of such suit or such part of a claim.” 

The history of this suit is that the plaint 
was presented on 9th February 1921. The 
date fixed for the first hearing was 11th 
March 1921. The plaintiffs’ witnesses' 
Nos. 1 to 5 Avere examined on Gth Octo- 
ber 1921 There were numerous adjourn- 
ments according to the entry in the B. 
Diary. There was an application made to 
amend the plaint and the plaint was order- 
ed to be amended by the Gth February 
1922. Subseejuent to this there were 
numerous adjournments and eventually it 
culminated in a petition being presented 
on the 9th October 1922 for permission to 
withdraw the case and to institute a fresh 
suit. That petition was presented at the 
last moment. I have read through the 
affidavit and it appears to me from para. 6 
that the real reason for making the appli- 
cation was that the plaintiff’s witnesses 
were not present and that the plaintiff had 
found subsequently that there were records 
and witnesses to prove his case. It is 
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quite clear that these witnesses were not 
before the Court and it was not possible to 
go on with the case without them. Tlie last 
few words in para. 6 are ” Futher certain 
statements in the plaint Jiave to be amend- 
ed.” In my view, the real reason for asking 
for permission to withdraw the case was 
because the plaintiff was not prepared to 
go on with the evidence which he had in 
Court. The allegation “ B'urther certain 
statements in the plaint have to be amend- 
ed” is so vague that it deserves no notice 
whatever. The plaint had already once 
been amended. Tlie question now is whe- 
ther or not the reasons set forth in the 
affidavit were other sufficient grounds for 
allowing the plaintiff to institute a fresh 
suit. It is (juite clear to me that the words 
of O. XXIll, el. 2 ib) “other sufficient 
grounds for allowing the plaintiff to in- 
stitute a fresh suit” must be taken to be 
ejuadi'm (jencris with the wovdQ in cl. 2(a), 
that is to say, “Some formal defect." This 
point has been considered in Burathagunta 
Pentadec v. Thurlapati Hajamma (1). There 
the Judge, in giving the judgment says, 
“The use of the word ‘other’ suggests that 
the sufficient grounds must be ones ejusdem 
generis with the formal defects under sub- 
cL (aj.” In this case as 1 have already 
said, the ground for asking for the with- 
drawal appears to me to be quite different 
from any formal defect. The plaintiff was 
not ready to go on with his case. In my 
view the District Munsif was quite wrong 
in giving permission to the plaintiff to with- 
draw the suit and to institute a fresh suit. 
Under the circumstances I think the proper 
thing to do is to set aside the order of the 
District Munsif allowing the plaintiff to 
Avithdraw the suit Avith liberty to file a 
fresh suit and direct him to re-place the 
case on his file and dispose of it according 
to law ; that is to say, I do not think that 
the plaintiff should be shut out from calling 
the Avitnesses and other evidence indicat- 
ed in the affidavit and AV’hom he Ava$ not 
ready to call, but I certainly think that ha 
should not be alloAved to amend his plaint. 
The plaintiff will only be alloAved to go on 
with the case on condition that he pays 
the costs incurred by the defendants in the 
District Munsif’s Court and the costs of this 
hearing. 

V. N. V. Order set aside. 

7 .. K. 

(1) Sind. Cas. 6C8; (1911) I M.AV.N. 105; & M. U 
T. 201. 
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BOMBAY HIGH COURT. 

Appeal from Order No. 34 of 1923 

July 29, 1925. 

^Pres'^nt:—i^[T Normati Macleorl, 
Kt., Chief Justice, and Mr. Justice 

]\lad ffavkar. 

GU LA H C H A N 1) H A MSI ’ K 1 1- 
Plain-tiff— A pphLi.ANT 


to satisfy itself by positive proof that there 
has been a lawful agreement to adjust the 
suit before ordeiing the agreement to be 
recorded. In the piesent case the Court 
passed the older without an inquiry, or 
proof on this point. (i) 'J'he said com- 
promise was ludught about Vjy the appel- 
lant’s Pleader Mr. Juwrkar with undue 


RAAISUKH RAiMPARTAP — Defendant 

— Respondent. 

Civil Procedure Code [Act f o/ }VOS),s. nC) (,'i), O 
XXIII, r. 3, U. XLIU, r. 1 ( m »— Com prom isc of 
suit — Decree passed on compromise — Appeal, whether 
lies. 

Where a suit is compromised and the terms of the 
apfreement between the parties are signed by tlie 
parties, all tliat the C. urt is to do is to pass a decree 
• according to the terms to which the parties liave 
agreed. In such a case there is no room for an adju- 
dication on the cpiestion whether a lawful agreement 
has been arrived at, inasmuch as the parlies are 
agreed tliat they Imve come to an agreement. Tlie 
decree passed by tlie Court in such a ease is a 
consent decree and i.s not open to appeal. 

Appeal against an order ol the First 

Class Subordinate Judge, Jalgaon, in Suit 
No. 73 of 1921. 

Mr. Bahadurji (with him Mr. G. S. Rao), 
for the Appellant. 

Mr. Kanga, Advocate General, (with him 
Messrs. P. B. Shingne and K. H. Kelkar), 
for the Respondent. 

JUDGMENT. — There were three suits 
pending in the Court of the First Class 

Subordinate Judge at Jalgaon. On Maich 
7, 1923, a consent decree was passed in 
terms of a certain compromise signed by 
all the parties including the piesent appel- 
lant except a formal party against wliom 
no relief was claimed. The Judge said ; — 

“These three suits have been amicably 
settled by throwing the whole responsibility 
for the amount payable to plaintiff on 
defendant No. 1. So the minor defendant s 
share or interests in no way are prejudiced. 
The plaintiff has been given in addition 
some property, but even then it would 
be within the limits of defendant No. Is 
share. “ 

- The plaintiff has now filed an appeal 
against this consent decree and in the 
grounds of appeal it is stated as follows : — 


haste, without mature deliberation, and 
witfiout giving the appellant sufficient time 
to think or judge for himself or consult 
his friends or relations in the matter. (5) 
The appellant was (luite unw illing to enter 
into the compromise, but his Pleader thiea- 
tened him that if he did not sign the 
agreement of compromise as proposed by 
him, he would be ruined. (6) The circum* 
stances under which the appellant wa® 
forced to sign the agreement of compromise 
against his wdll are fully set out in the 
appellant’s affidavit. They clearly show that 
the suits were not adjusted by a lawful 
agreement. The said agreement is, there- 
fore, not binding on the appellant.” 

A preliminary point was taken that an 
appeal from a decree passed by the Court 
with the consent of parties is barred by 
s. 96, sub-s. 3. The appellant urges that the 
Court has passed an order under O. XXllI, 
r. 3. and that an appeal lies under O. XLIIf, 
r. I, cl. (m), from such an order. But in 
this case there was no question whether an 
agreement had been arrived at, the teims 
were signed by the parties and all that 
the Court had to do was to pass a decree 
according to the terms to which the parlies 
had agreed. There was no adjudication, 
therefore, on the question whether a lawful 
agreement had been arrived at, because it 
was never disputed that the parties before 
the Court had come to an agreement. It 
was open to any one of the pai ties before 
the decree was passed to contend that a 
lawful agreement had not been arrived at. 

Under these circumslances we think that 
no appeal is competent. There are other 
remedies open to the appellant if he thinks 
fit to pursue them The appeal will be dis- 
missed with costs. 

z. K. Appeal dismissed. 


(1) The order recording the compromise 
in the aforesaid suits is illegal and im- 
proper. (2) It is not proved to the satisfac- 
tion of the Court that the three suits were 
adjusted wholly or in part by a lawful 


agreement or compromise. (3) Under 
O. XXIII) r. 3, of the C. P, C., the Court has 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal N j. 1(>S-B of 1924. 

September 3. 1925. 

Present: — Me. Findlay, Odiciatin^, J. C., 
and Mr. Prideaux, A. 5 C\ 

PURSHOTTAM-PLAiNTiiT— Appellant 

versus 

SAHU— Defendant— Respondent. 
Contract Act {IX of ]S7J), .<?. 7 Mortgage -bond 

^ ^ A 9 ft 

payable by in'italnienti' — Default in jtaijment ot tnatal' 
vients — Whole amount due on default- 1 ntercst, whe- 
ther payable after default — l-*cn>ihy--Compenmtio}i. 

The doctrine that the Court will carry out all con- 
tracts between parties, is confined to the onrryinjr out 
of the primarj'^ contract, aivl does not extend to 
secondary or subsidiary contracts which are to come 
into operation if the primary contract is broken. 
In bonds securing the payment of money, the contract 
regarded as primary is the promise to pay tlie amount 
due to the creditor with the interest, if any, agreed 
upon. Any further contract to be binding on the 
promisor if he breaks this contract is regarded as a 
secondary one intended to secure the fulfilment of 
the primary contract and the Court.s are not bound 
to carry out such a secondary contract apart from its 
justiceand reasonableness, [p. 297. col. l.j 

Under a mortgage transaction interest was atlded 
to the principal sum at the inception of the transac- 
tion and the total amount of principal and interest 
was agreed to be paid in certain instalments. Thu 
bond provided that compound interest was to be 
chargeable on any defaulted instalment, while the 
whole sum w’as to become due after three consecutive 
defaults. The mortgagor made default in the pay- 
ment of three consecutive in.stalmeuts and the mort- 
gagee sued to recover the total amount due under 
the bond together with interest at the rate mentioned 
in the bond payable in case of default in the payment 
of an instalment: 

Held, (1) that the clause in the bond with regard 
to the consequences of default in tlie payment of 
three successive instalments was in the nature of a 
secondary contract and that, therefore, the C'ourt liad 
full power to ro-open the contract and to allow 
reasonable compensation to the mortgagee under s. 74 
of the Uuntract Act; [ibid ] 

(2) that the mortgagee was entitled to compound 
interest on the defaulted instalments up to tlie date 
on which default in tlie payment of the third instal- 
ment took place; [ibid] 

(3) that thereafter simple interest at the rate of C 
per cent, per annum was a reasonable compensation 
to be allowed to the mortgagee, [p. 297, cols 1 & 2.] 

Appeal against a decree of the District 
Judge, East Berar, Amraoti, dated the IGr.h 
February 1924, in Civil Appeal No. 68 of 
1923. 


ORDER. 

Baker, J- C.— (4/arc/j- 5, 1025 ). — The 
facts are set out in the judgment of the 
lower Appellate Court and the only ques- 
tion in this appeal is whether the plaintiff 
is entitled to interest from the date of de- 
fault. 

The Courts below have found that the 
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plaintiff is not so entitled relying on an 
unreported case of this Court: li'iauji v. 
Bliagtcnnt Atinaram Ohongdi (^l) which is 
admittedly on all fours vvith this case. 

The appellant relied on Sh opjya v. 
Ruk'hma (2j, where wl.en a mortgage-deed 
provided for payment by instalments with- 
out interest, but on default in any instal- 
ment interest was payable thereon till 
satisfaction, and there was a further pro- 
vision that on default in tliree instalments 
the whole debt shall be payable, but there 
was no further expre.ss provision as to 
interest, it was held that the whole debt 
bears interest until satisfaction. 

It is contended that this case can be dis- 
tinguished because the instalments were 
without interest, whereas in the jiiesent 
case .s’aavu' has been added to principal in 
the bond itself. 

The instalments, however, in the piesent 
case are also witliout interest, if paid on 
due dales. 

There appears to me to be some difficulty 
in reconciling the view taken in this case 
with the view taken in Bhaiiji v. Bhagu'ont 
Atmai'on Dlwngdi (Jj (supra), and as I feel 
some doubt about tlie matter I tliink the 
cese. should lie heard liv a Bench. 

The appeal will accordingly be argued 
before a IBench of the Judicial Commis- 
sioner and Third Additional Judicial Com- 
missioner. 

.Mr. D. T. Mangalmvrti, for the Appel- 
lant. 

Mr. M. R Bobde, for the Respondent. 

JUDGMENT.— I he present suit was 
filed in resfx-ct of a grain mortgage 
transaction, dated 17th August 1908. The 
plaintiff Pursholtam advanced to the de- 
fendant Sahu thereunder 27 khandis of 
grain. To this some 6 khandis odd were 
added by way of sawai, and re-payments 
were to be made yearly on Fag Badi 15, 
the first instalment to be of 3 khandis and 
odd kudos and the remaining ten instal- 
ments of 3 khandis each. The bond pro- 
vided that compound saivai was to be 
chargeable on any defaulted instalment, 
while the whole sum was to become due 
after three consecutive defaults The 
parties are agreed that the whole sum 
accrued due on 30th March 1911, none of the 
first three instalments having been paid 
within time. 

(1) 45 Ind. Gas. 722. 

{2} 2 Ind. Cas. 27; 5 N. L. R 37. 
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The question for our consideration, 
therefore, is whether the plaintiff is entitl- 
ed to interest after the default of the three 
consecutive instalments. The plaintiffs 
case is that full interest should be allowed, 
as interest did not cease to run in spite of 
the whole amount due having become 
exigible from 1st April 1911. 

The Judge of the first Court, relying 
on the decision of Stanyon, A. J. C., in 
Bhavji V. Bhagwant Atmayain Dhongdi (1) 
held that the interest ceased to run after 
the due date and granted decree on this 
basis. 

On the plaintiff appealing to tlie C’ourt 
of the District Judge, he also held that such 
interest could not be allowed and pointed 
out that in the present case there had been 
no notification by the plaintiff' to the de- 
fendant that he claimed payment of the 
whole sum at once and would charge in- 
terest on it while it remained unpaid. The 
District Judge further pointed out that 
the present suit had been brought some 12 
years after the whole sum had become exi- 
gible and, following the decision of 
Stanyon, A. J. C., already quoted, he held 
that the interest claimed by the plaintiff 
could not be allowed. 

The plaintiff has come up on second 
appeal to this Court, claiming full interest 
as asked for in the plaint. In this con- 
nection reliance has been placed on the 
decisions of Skinner, A. J. C., in Sheoppa v. 
Rukhvia (2) and Sampat v. Chango (3). 
In the former case there was a very vital 
difference when it is compared with the 
present one; in it the initial arrangement 
was that the Rs. 2,400 borrowed was to be 
re-paid in 10 instalments of Rs. 150 without 
any interest at all. This circumstance of 
itself introduces a vital element of distinc- 
tion, for in the present case, as we have 
shown above, sawai interest was included 
from the first. In the decision in Sampat 
V Chango (3) quoted above, future interest 
was included in the original capital amount 
of Rs. 1,875, the primary agreement being 
to ra-pay this by 15 instalments of Rs. 125. 
In this case, however, it is obvious that 
Skinner, A. J. C., felt some doubt as to 
whether the interest agreed upon in the 
deed should be allowed on the whole debt 
after default of the fourth instalment or 
only on the overdue instalments upto that 
date, but, as the appellant did not press the 

(3) lOInd. Cas. 738; 7 X. L. R. 46. 


point, interest was only given at the con- 
tract rate of Rs. 12 per cent, per annum on 
the first three overdue instalments from 
the date of default in each case to that of 
default in the fourtli instalment and there- 
after, on the whole amount which then 
became payable at the C'ourt rate of 6 per 
cent, per annum until payment. The facts 
of the case decided by their Lordships of 
the Privy (^ouncil in Gangaram Bikarilal 
y. Firm of Shriram Sftaligram (4) are, it 
is now obvious, wholly different from those 
of the present one. In it the loan was re-pay- 
able on demand subject to three months’ 
notice, and interest at 9 per cent, was payable 
upto date of demand. Their Lordships held 
thatintiiese circumstances plaintiff could 
claim interest at 9 per cent, even after 
demand upto date of decree and at 6 per 
cent, thereafter until realization, the latio 
decidendi of their conclusion being that 
the mortgagor could not claim to get off on 
easier terms than if he had acted according 
to the deed. It is obvious that this decision 
is wholly inapplicable to the present case. 
In this case the agreement does contain a 
special provision in case of default of instal- 
ments, viz., that the whole amount is to 
become payable at once. 

Two other decisions of their Lordships 
of the Privy Council were also relied on by 
the Pleader for the appellant, viz., those of 
Mathura Das v. Raja Narindar Bahadur 
and Bindesri Naih v. Ganga Sai'an Sahu 
(6). The conditions regarding re-paymeut 
and interest of both the mortgage-deeds 

concerned were, however, wholly dissimilar 
from those of the present case. Appellant s 
case, however, is that on these and many 
other similar decisions the proper construc- 
tion of an agreement like that we are con- 
cerned with is that, in the absence of a 
clear expression to the contrary, the inten- 
tion of the parties must be presumed to be 
that interest should be charged at ih® 
contract rate upto the date of payment. 

We are of opinion that in the case of 
a transaction embodying such terms as the 
present one does, it is our duty to determine 
what was the intention of the parties by an 
examination of the terms of the deed. Was 
it their intention that compound sau'at 
interest was to run even after there bad 
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been a default of three instalments or was 

an entirely fresh slate of matters to come 

% 

into existence after such default ? Tlie 
scheme of s. 74 of the Indian Contract Act 
has been succinctly smnined up !)>• Sundara 
Ayyar, J., in Arathani MutJiuhrishyiicr v 
Sankaralingam PilUii (7). There llie learned 
Justice remarked as follows 

“The doctrine that the Court will carry 
out all contracts between parties, is confined 
to the carrying out of the primary contract 
and does not extend to a secondary or sub- 
sidiary contract to come into operation 
if the primary contract is broken. In bonds 
securing the payment of money, the con- 
tract regarded as primary is the promise 
to pay the amount due to the creditor with 
the interest, if any, agreed upon. Any 
further contract to be binding on the pro- 
misor if he breaks this contract, is regarded 
as a secondary one intended to secure the 
fulfilment of the primary contract ; and 
the Courts both in Mngland and in India do 
not feel bound to carry out such a second- 
ary contract apart from its justice and 
reasonableness." 

We undoubtedly think that it is from 
this point of view the present transaction 
is to be regarded. In this case interest was 
amalgamated with the principal from the 
inception of the contract. The total amount 
of so called principal thus arrived at was 
re payable in 11 instalments. If one instal- 
ment was in default, compound interest 
was chargeable thereon, llut — and here we 
pass from the primaiy to secondary con- 
tract — if three successive instalments were 
in default, a new condition of affairs was to 
come into operation. Thereafter the whole 
amount was to become due and this is, in 
our opinion, in itself a distinct penalty. It 
cannot be forgotten, moreover, in the pre- 
sent case that aj^pellant never sent an 3 ' 
notice to the resiiondent with regard to 
the new condition of affairs, which has 
come into operation, and has instead allowed 
the debt to run on for many years after the 
date. 

It seems to us, therefore, that from 
the date of default, viz.^ 31st March 1911, 
the Court has full power to re open the 
contract and allow what seems to it 
reasonable compensation, having regard to 
8. 74 of the Contract Act. Up to that date 
appellant is entitled to compound sawai on 
the defaulted instalments. Thereafter we 

(7) 18 Ind. Oas. '117: M. 229 at p. 265; 13 AI. L. 
T. 20; 21 Al. L. J. 135. 


think that any further reasonable compensa-' 
tion will be amply provided fur if simple 
interest at 8- annas per cent, per mensem is 
allowed on the amount then due up to date 
of decree. 

It is impossible, in our opinion, to 
overlook the fact that appellant gave no 
notice to respondent after tlie default and 
that he seems to have deliberatelv delayed 
filing the present suit. A decree will Ije 
drawn up accordingly and it will bear 
future simple interest at 8-annas per cent, 
per mensem. In this and the lower Appel- 
late Court we order parties to bear their 
costs as incurred, while in the first Court 
costs will be borne b.y the parties in pro- 
portion to their success or failure as now 
decreed. The time for payment of decretal 
amount is extended up to 3rd .March 1920. 

K. Order accordingly. 


MADRAS HIGH COURT, 

Civil Revision Pktitio.n No. 872 of 1923. 

July 27, 1925. 

Present: — Mr. Justice Jackson. 

The KRISHNA JUTK and COTTON 
MILLS, Co., Ltp.. KLLORE-- 
Plaintiffs — Petitioners 

The MUNICIPAL COUNCIL, VI2IA- 
N AG A RAM — Defendant — Respondent. 

Madras District Municipalities Act (t' of 1020), ss 
SO, Sdl , — Professional tax, wrongful levy of— Suit' for 
refund of amount paid Plea of appropriation of 
amount towards Companies tax Abseyice of notifica~ 
tion under s. SO - Levy and appropriation, legality of 

- -Statutoi'y bodies, duties of. 

A Municipal Council cannot impo-sc, cliar^fes upon 
private persons not autlmrised by the Act to \vhich 
the Council owes its existence and then, when a suit 
is 1 ( ci f \ f ) I amount thus IJlegallv 

levied'' allot the amount to some demand alleged to 
be under the authority of the .\ct and plead under h. 
354 of the Aladras District Municipalities Act that no 
stiit lies. 

A Municipal Council can levy a tax on Companies 
under s. 78 (1) (6) of the Madras District Municipalities 
.Act only after publishing a notilication under s 80 
of the .Act. The provisions of that section are man- 
datory and the Council has no power to dispense 
with the uotifi{*ation therein provided foi\ 

Large powers are conferred upon local bodies under 
the .Madras District Municipalities Act upon the strict 
imdt'rstanding that they observe the cojjditions of the 
Statute to which they owe their origin, and they cannot 
be allowed to levy ta.xes upon private persons without 
strict compliance with the provisions of the Act im 1 
Courts have no power to relieve them from 
statutory obligations imposed upon them. ^ 
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\Vliere a tax is levied \>y n .Municii'.il C--u;ioil 
without the authority of the Act. the p.‘rsjii aygriovccl 
is eatitlcd to a decree for refund. 

Pelilion, under s. 25 of Act IX of 
praying the Higli Court to revise the decree 
of ttie Court of the District Muasif, Vizia- 
nagaram, in S. C. S. Xo. 969 of 1922. 

^Ir. T. Kainackandra Rao, for the Peti- 
tioner. 

Mr. V. Suryaiiarayana, for the Respond- 
ent. 

JUDGMENT. — The petitioner seeks to 
revise the decree of the Court of the Dis- 
trict Munsif of Vizianagarain in S. C. S. 
No 966 of 1922. 

The petitioner is the Krishna Jute Cotton 
Mills Co., Ltd. On 3lst March 1922 it 
was served with a demand notice bv the 
counter-petitioner, the Municipal Council of 
Vizianagaram for profession tax from 1st 
October 1921 to 31st March 1922 asse.^^sed 
at Rs. 125 The petitioner paid and pre- 
ferred the appeal Ex. A to the Council point- 
ing out that the Company had been decreed 
exempt from profession tax in O. S. N. 521 
of 1919. 

The petitioner, receiving no reply to this 
appeal, gave the Council notice of suit. Ex. 
B, dated 28th August 1922. No reply was 
received, and on 7th October, 1922, the 
petitioner filea the suit under revision. On 
the next day a memorandum Ex. D was 
drafted in the Municipal Office, which was 
signed on 17th October, 1922, by the Chair- 
man. The petitioner was informed that 
his appeal against the Companies tax had 
been read, and that the proper assessment 
should have been Rs. 75 and Rs. 50 would 
be refunded. 

On 6th November 1922, the Council filed 
its written statement in the suit. It claims 
that the suit is barred under s 354 of the 
Madras Act V of 1920; that the plaintiff 
had not been charged profession tax, but 
had been assessed under cl. 16 of Sch IV of 
Companies tax and when plaintiff paid, he 
had been given a receipt on the form in- 
tended for profession tax. Nevertheless 
plaintiff was bound to pay profession tax. 
At the trial the defendant Council did not, 
it seems, attempt to prove that the tax had 
been originally levied as Companies tax, 
and only receipted as profession tax on the 
wrong form. It was conceded that the tax 
was levied as profession tax, and the only 
question raised was whether the Council’s 
retention of Rs. 75 out of the sum illegally 
levied could be justified on the ground 


that it hadbeen allotted to Companies tax 
and \vas, therefore, imposed under the 
authority of the Act within the mischief 
of s. .351, and so irrecoverable by suit. 

It is very doubtful if this defence is 
open to the Council. A Municipal Council 
cannot impose charges not under the 
authority of the Act and then, when a suit 
is filed for their recovery, allot the money 
thus unlawfully obtained to some demand 
alleged to be under the authority of the Act 
and plead that no suit lies. But in the 
present suit the plea has no validity for the 
demand to which the collection has now 
been allotted is as illegal as that under 
which it was originally made. 

A Council may levy a tax on Companies 
(s. 78 (1) (b)) if it publishes a notice of its 
intention (s. 78 (3) ) and then a notifica- 
tion in the District Gazette (s. 80) and if 
the Chairman publishes that notification, 
Companies shall be liable to pay the tax 
fs. 92). Only on such terms can a Council 
impose such a charge under the authority 
of the Act. Admittedly the Council pub- 
lished no notification under s. 80 but the 
learned District Munsif finds that a Coun- 
cil may dispense with the notification. 
This finding is a mis- interpretation of s. 80 
which is mandatory and a perusal of s. 92 
ought to have made the matter perfectly 
clear. It is no use finding that the 
Council has “ substantially complied ” with 
the Statute. Large powers are conferred 
upon these local bodies, upon the strict 
understanding that they observe the condi- 
tions of the Statute to which they owe 
their origin, and to allow them to levy taxes 
upon private persons without such strict 
compliance would be a grave scandal. At 
any rate the Courts have no power to 
relieve the local bodies from the statutory 
obligations imposed upon them. 

I find that the levy of profession tax 
and the levy of Companies tax were not 
made under the authority of the Act, 
Plaintiff is entitled to sue, and to have a 
decree for a refund of the money sued for. 
with costs. 

The decree of the lower Court is reversed 
and the petition allowed with costs. 

V. N. V. 

z. K. Petition allowed. 
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BOMBAY HIGH COURT. 

RhFEKbNCE No. 10 OF 1921. 

July 20, 1925. 

Present : — Sir Norman Macleod. Kt., (Miief 
Justice, Mr. Justice Crump and Mr. 

Justice Covajee. 

IISUF DA DABHAI-Plainth:-- 

VC y'iius 

CHxVNl) MAHOMED— Dri exdant. 

Stamp Act {II of s. .}7---Reference to lUgk 

Court, when can be muc/e- .Vo case pendinj -Rcferencc, 
whether competent. 

A reference to the High Court under s. o7 (P (6) of 
thi Stamp Act can be made only uluui there is a ease 
pending \vhi<‘h is to be disposed of by the Ucvenue 
authority on receipt of the iudgment of the Higli 
Court. A reference to the High Court <‘n a more 
abstract question when there is no case ju-mling 
before the Revenue authority for disposal is not 
competent. 

Reference under s. 57 (1) (d) of the Indian 
Stamp Act, 1899, made by the Superintend- 
ent of Stamps, Central Provinces and Berai'. 
Mr. A. G. Desai, for the PhdntilT. 

Mr Petigara (with him Mr. C. D. Mehta), 
for the Defendant. 

JUDGMENT.— This is a Reference by 
the Superintendent of Stamps of the Central 
Provinces and Berar under s. 57 (1) {h) of 
the Indian Stamp Act. 

Usuf Dadahhai filed a suit in the Civil 
Court on two Bilis of Exchange of Ks. 500 
each. One was stamped with an eight-anna 
postage stamp and a one-anna postage and 
revenue stamp, equivalent to a sum of 
nine aiina«, the amount of duty leviable on 
the Bill. The second Bill of Exchange was 
stamped with four eiglit anna postage- 
stamps, two four anna ])ostage stamps and 
one one anna postage and revenue stamp 
of the total value of Rs. 2-9 0 beingstamps 
of the proper duty leviable on the bill. 

The plainiilT applied under s. 37 of the 
Indian Stamp Act and r. 18 of the Rules 
framed thereunder to the Collector for 
validal ion and certification of the Bills, on 
liayment of the duly required by the rule. 
The Collector passed an order thatliaviiig 
regard to the ruling of the Judicial Commis- 
sioner’s Court in Tukaram v. Sonaji (1) he 
had to hold that llie instiuments had been 
stamped with stamps of improper descrip- 
tion. As slated in that case, the object of 
the Act was not to exelude evidence or to 
enable parties to avoid their obligations on 
technical grounds but to obtain revenue for 
the Government. That object had been 
served in the present case. He, therefore, 
directed that the applicant should affix 

. <1) 10 Ind, Cas. 702; 7 N. L. R. 26, 
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stamps of the proper descrii)tion, on whicli 
those two instruments should be liehi as 
duly stamped under r. IG framed under the 
Indian Stamp Act. 

J'he documents were tlieii admitted in 
evidence and a decree was passed in favour 
of the plaintilY. 

As the decision of the Judicial Coinnii.s- 
sioiier’s Com t ajipeared to be in conflict 
with the decision in Hc-ferenee under s 57 
of Act 11 of 1S99 t2), the Superintendent, 
on the matter being brought to his notice 
by the defendant in tlie suit, tliought it 
advisable to submit the case to tliis Court 
fora decision whether tlie words “improper 
description” used in r. 1^ were confined to 
stamps issued by Government for the pur- 
poses of the Act as described in r. 3 (1), or 
were applicable to stamps of any descrip- 
tion i.ssued by Governmant in any depart- 
ment. 

No one has been instructed on behalf of 
the Superintendent of Stamps to argue 
the question before us, but the Pleader for 
the plaintiff and Counsel for the defendant 
have appeared. We do not think that there 
is any case within the meaningof s. 57 (1) 
of the Indian Stamp Act. The Collector 
has validated the documents on stamps of 
the proper description being affixed to them. 
The documents have been arlmitted and a 
de''*ree lias been passed. The decision of 
this Court on the reference, therefore, could 
have no elTect on the case. It would be mere- 
Iv a decision on the abstract question re- 
ferred. 

Section 59 defines the procedure to be 
followed by the High Court indisposing of 
the case stated. It runs : “The High Court 
or Chief Court, upon the hearing of any 
such case, shall decide the question raised 
thereby, and shall deliver its judgment 
thereon containing the grounds on which 
such decision is founded. (2) The Court 
shall send to the Revenue authority by 
which the case was stated a copy of such 
judgment under the seal of the Court and 
the signature of the Registrar; and the 
Revenue aiilhorily shall, on rf ceiving such 
copy, dis]K)se of the case conformably to 

such’ judgment " There must then he a 
rase which is to l)e disposed of by ihe 
Revenue authority on receipt of the High 
Court judgment. If we were to give a de- 
cision on this abstract question, and a copy 
of our judgment sent under the seal of the 

C2) 23 A. 213; A. W. N. (1901) 54 (F. B.). 
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Court and the signature of the Registrar to 
the Revenue Authority there would be no 
case for him for disposal on receipt of this 
judgment. 

In our opinion, therefore, the Reference is 
not competent. 

2 . K. Order accordingly. 


MADRAS HIGH COURT, 

Civil Revision Peiition No. 778 op 1923. 

August 16, 1025. 

Present: — ^Mr. Justice ^ladhvan Nair. 

AMIN MALLIKARJUNA — Petitioner 

versus 

BANGRA BEERANKUNTl and others 
— Petitioner and Respondents Nos. 2 to 4 — 

Respondent.'^. 

Civil Procedure Code (Act T o/ .%•. /.i/ Court 

Officer, misconduct of, in executing ('ourt's onkr - 
Jurisdiction uf Court to renudg injury -I nherent 
pou’ers of Court. 

When an Officer of Court deputed to e.xecute an 
order issued by the Court conducts himself dishonestly 
with the result that one of the parties to the suit in 
which the order is issued suffers thereby, the Court, 
on being informed on this fact, has jurisdiction under 
B. 151 of the C. P. C. to remedy the inj\iry by passing 
necessary orders, for instance, by directing the officer 
so conducting himself to refund money misapproi)riat- 
ed by him. 

Petition, under s. 115 of ActV of 1908,pra3'- 
ing the High Court to revise an order of 
the Court of the District Munsif, Kasragod, 
of 23rd January 19^3, in R. E. A No. 489 
of 1922, in R. E. P. No. 885 of 1922 in O. S. 
No. 331 of 1922. 

Mr. M. C. Sridkaran, for the Petitioner. 

Mr. G. N. Tirumalachari {Amicus Cmricc), 
for the Respondents. 

JUDGMENT.— An amin of the Dis- 
trict Munsif’s Court of Kasargod is the 
petitioner. He was deputed by the District 
Munsif in the course of the execution of 
the decree in O. S. No, 331 of 1922, to 
inspect the locality and estimate the 
quantity of paddy and straw heaped at 
the place and to attach the same. It 
was alleged that in discharging his duty 
he mis-appropriated a portion of the paddy 
and straw. On that ground an application 
Va's made by the aggrieved partj^ (defend- 
ant in the suit) to the Munsif to take 
action against the amin under s. 151, C. 
P. 0., for “abusing the process of Court." 
The District Munsif inquired into the 
matter and came to the conclusion that the 
mis-appropriation complained of was true. 
He, therefore, directed the amin to make 


good to the petitioner 52 paras of paddy 
and 1000 bundles of sti’aw valued at Rs. 57 
and 5 respectively. 

The order is now sought to be revised 
on the grounds that the learned District 
Munsif has no jurisdiction to pass such an 
order under s. 151 of the C. P. C. Ac- 
cording 1o that section, tlie Courts have 
inherent powers to make “such orders as 
maj’ be necessary for the end of justice, 
or to prevent the abuse of the process of 
the Court.” It seems to me that, when 
an oflicer of Court deputed to execute an 
order issued b^' it conducts himself dis- 
honestly with the result that one of the 
parties to the suit in which the order was 
issued suffers tliereby, the Court, on being 
informed on this fact, lias jurisdiction 
under s. 151 of the C. P. C. to remedy the 
injury hy passing necessaiy orders; and 
that is wliat has been done in this case. 
On the finding arrived at by the learned 
District Munsif the order passed by him is 
eminentlj’^ a just one. In these circum- 
stances, I decline to interfere with the order 
under s. 115 of the C. P. C. 

The petition is dismissed. 

I am much obliged to Mr. Tirumalacha- 
riarfor helping the Court by his arguments 
on behalf of the respondent who was not 
represented in this Court. 

V. N. V. Petition dismissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 137 of 1923. 

Julj’ 21, 1925. 

Present : — Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Coyajee. 
The COLLECTOR— Appellant 


versus 

RAMCHANDRA HARTSCHANDRA— 

Respondent , 

Land acquisition — Valuation of large plot of land 
— Market-value, asceT^ainment of — Procedure. 

Where a large area of land is propHJsed to be 
acquired in a neighbourhood where there are only 
scattered buildings and nothing in the nature of a 
regxUar residential settlement, although persons have 
acquired here and there a few small plots fronting oo 
the road either for speculation or for the purpose w 
putting up buildings of a residential character, it 
impossible to hx the value of various portions * 
plot proposed to be acquired at different rales o 
anything approaching an accurate basis. Ibe on 7 
way in which the market-value of the , 

arrived at in such a case is to judge from ot^r s* 
what the whole land would have been likely 
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Tealizo in the market at the lime of the proposed 
acquisition. In determining: the market-value of the 
whole plot the Court should not proceed by determin- 
ing the value <if the front l\ml se(>arately and then 
dividin" the interior land into sci)aralc pijrlions and 
valuing: them a^^ain at lUtTei eiit ratv's. i [>. dOl, eol. ih 
p. 302, col. 11 

First appeal from the docisicn of the 
Assistant Judge, at Thana, iu Reference 
No. 35 of 1920. 

Mr. S. S. Patkar, Croverament Pleader, 
for the Appellant. 

Mr. c;. A’. Thakoi\ (with him Mr. B. 1 . 


in no distant lime the Chembur village 
will become an important vsuburb of 
Pombay las it is very likely now) from 
various incidents. Accortliiig to the claim- 
ant's witness, (10, a Municipal servant 
of Pombay residing at Kurla, tlie liombay 
^Lunicipality in 1914 decided to allow the 
(J. I. P. Railway to open their Kurla-Devnor 
Katchra Siding Railway line for passenger 
tratlic, and in 1915 or 1919 the (I 1. P. 
Railway actually erected a platform near 
Obf^mhiir nnd onnosite the .MuniciT)al 


Desai). for the Respondent. 

JUDGMENT. 

Macleod, C. J.— This is an appeal 
from the decision of the Assistant Judge of 
Thana on a reference under s. of the 
Ijand Acquisition Act, The land in ques- 
tion measures 13 acres and 27 iiuntluis, and 
is situate at Oliembur. The Acquiring 
Officer awarded cum])ensation at the rate of 
Rs. 2,0..0 per acre for the agricultural lands, 
13 acres and 211 (juntJias, and Rs. S33 for 
the remaining portion of the land, plus 15 
per cent, thereon. Most of the lands were 
notified for acquisition on December 5tli 
1918, and the remainder on June 23rd 1919. 
The total amount awarded by the Collector 
was Rs. 27,90:J. The claimant asked for an 
award of Rs. 49,478 ■ 15 per cent for com- 
pulsory acquisition. The Judge increased 
the award by Rs. 19,037 8 0.^ The Govern- 
ment of Pombay being dissatisfied with 
that decision have apiiealed. It appears 
from the notification that the laud was leas- 
ed for a period of eleven years from 1914. 
Two years prior to the notification, the rent 
under the lease was Rs. 90U per annum for 
the whole area. Then it was raised to 
Rs. 700 per annum. The total gross income 
of the whole property Avas Rs. 742. 
Deducting the non-agricultural rent ^of 

Rs. 5, the net income was Rs. 737 
per annum. Capitali/Jng the rent of the 
property, which would be reali/.ed on the 
basis of the land being used for agriculture, 
the amount comes to Rs. 12,284. Admitt- 
ing that there, were certain possibilities of 
the land fetching more than its agricultural 
value in the market, owing to a certain 
amount of speculation, the Collector award- 
ed Rs. 27,998, which was more than twice 
its agricultural value. The Judge said: 

“The building potentiality of the 
land within no distant time or within a 
short time is taken for granted by both 
sidis la the public mind also there 
b33U ovo^itQ'i aim a certainty that 


quarters. The Ojverameiit expert deposes 
“Any tangilile enquiry for lauds in Chem- 
bur commenced in 1914 and remained the 
same for live years. The values were in- 
creasing year by year. The hiuh specula- 
tion for land purchasing commenced about 
the middle of 1919 and reached its zenith 
at the end of tliat year. Then it com- 
menced its downward movement. There 
have sprung up few buildings but there 
might arise a rise in values of lands with- 
out buildings springing up because the 
j)eople have to await the development by 
(.rovernment by way of roads and railways.” 

Tlie dudge then annexed a list of sales 
of properties in ihe neighbourhood com- 
mencing from June 1919 till December 
1919. The marked rise in the values 
appearing in the sale-deeds from July 25, 
1919, showed that there was speculation in 
the purchase of lauds after the middle of 
1919. The claimant says that this specula- 
tion must have been gradually increasing 
from an earlier date. It is quite true 
that 5 acres out of the land acquired 
were ac(iuired in June 1919, and the 
plaintiff was entitled to ask us to take that 
fact into consideration. 1 do not know why 
the land was not notitied altogether in 1918. 
Hut in case like this where a large area of 
13'. acres has to be valued, it is impossible 
tolix the value of various portions of it 
at different rates on anything like approach- 
ing an accurate basis. The only way in 
which the market value can be arrived at 
is to judge from other sales what the whole 
land would have been likely to realize in 
the market somewhere between December 
1918 and June 1919, and in cases of this 
kind I deprecate the suggestion of some 
of the witnesses that we should give one 
value to so much of front land, and divide 
again the interior land into separate por- 
tions and value them again at different rates. 
In a neighbourhood like this Avhere there 

were only scattered buildings, and nothing 
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ia the nature of a regular residential 
neighbourhood, although persons '.vere 
acquiring here and there a few small plots 
fronting on the road, either for speculation 
or for the purpose of limiting up buihlings 
of a residential character, there does not 
appear to be any evidence to show that if 
the claimant had i.)ut his 131 acres 
for sale into the market anybody would 
have been so rash as to have given 
to him anything like the compensa- 
tion he is being paid by Government. It 
might have been likely that a few gunthas 
fronting on the back road which according 
to the plan, was the southern boundary to 
Survey Xos. 260, 261, 262 and 263 would 
be sold. As a matter of fact he could not 
have sold himself, as the whole land was 
let out on lease. Still for the purpose of 
valuation, we may assume that the whole 
land is available as free-hold placed on the 
market. But if a few of the frontage plots 
were sold, there is no evidence that the 
remainder of the land could be sold for 
building purposes, and that is a fact which 
we find in so many cases has not been re- 
cognized, where attempts have been made 
to value the potentiality of land like 
this. It is altogether wrong to assume 
that every square yard of land has 
a potential value: the present value of 
which is more than nominal. Even 
assuming then that a small strip of land 
fronting the road I have mentioned would 
realize over Rs. 2,0U0 an acre, it is perfectly 
certain that the greater portion of the land 
at the back would not realize within any 
reasonable time more than its agricultural 
value, h'rom the instances of sales before 
June 1919 it does not appear that even the 
best plots of land of small area, evidently 
purchased for building purposes, realized 
more than Rs. 2,50U an acre. (Instances 
(C) and (F) include land and buildings.) 
Their agricultural value was under Rs. 1,U00 
an acre. It is clear that if the appellant 
could have found a purchaser for the front 
area at Rs. 2,5UU an acre he could not have 
sold the rest for more than Rs. I,0U0 an 
acre. Taking the average of Rs. 2,000 all 
over awarded by the Acquiring Ofiicer, 
we think that was a very liberal award to 
the claimant for his property. VCe think, 
therefore, that the appeal must be allowed 
and the award of the Collector restored 


with costs throughout. 

Coyajee, J.— I concur. 
2. K. 


Appeal alloiced. 
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MADRAS HIGH COURT. 

Crvir. Rkvision' Petition' Xo. 913 oe 1923. 

duly 15, li)25. 

-Mr. .Justice Jaekson. 

KAMAX -^iAI)A AND OTHERS —Defendants 

— Petit ONERS 

vey'sus 

MALLAI AND OTHERS— Plaintiffs — 

Re.spon dents 

Cit il Procedure Code (.lei T o/ }0f\s), O. XXXIII, 
rr ->, •), /e — Ijhnito.tiou .let \IX of a. d -- Pau ptv 

suit, inslitution of, date of~Coin\-/ec piijable—Enm 
kancement of Court-fees after application, effect of . 

\\ kci'c nil Application to sue in tonna. pan pc ris is 
s:raat-M(. tl»e suit is rlcciuod to liave been instituted 
on tilt* date when the api)licatioii was made. 


When the pauper plnlntilY succeeds in tlie suit, the 
Court-f's leviihle from liim under r. 10 of (). XXXIII 
of the C. I*. C’. is that payabii' uuflei* tlic law in force 
on the (laic on wliich thf application for leave to sue 
as pauper was made nnri not the law in force on the 
date of the decree. 

1 he Limitation Act is in }>ori materia witli the 
C. \\ O.. and the rule laid down in s. 3 of the Limi- 
tation Act with regard to th • date of institution of a 
piupcrsiut mu.st be read along with (). XXXIII r 8 
of the C. 1’. C. 

Petition, under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, pray- 
ing the High Court to revise the Hectee of 
the Court of the District Munsif, Kollagel. 
dated_ the .5th .March 1923, in O. S. 
No. 153 of 1922, in so far as the said decree 
diiecis the petitioners to pav to Govern- 
ment Rs. 175 as Court-fee on the plaint. 

Mr. C. S. Vcakatackay'air, for the Peti- 
tioners. 

Mr. C. T. Atlanta Krishnier (Govern- 
ment Pleader;, for the Respondents. 


. . . Oil', ihe petitioners seek 

forreyisior of the decree of the D:strict 

Munsif Kollegal, in O. S. No. 153 of 1925 on 
the following ground. 

tire defendants and judg- 
ment-debtors in a pauper suit. In asses- 
sing the costs the Court has ordered 
them to pay Rs. 175 as Court-fee on the 
plaint which would be correct if the old 
Court bees Act were applicable. But if on 
the day the plaint was filed the new act 
was applicable, then the fee, chargeable 

value of one year’s maintenance 
would be considerabl}’ less. 

The point for determination is, therefore, 
when was the plaint filed. 

The application to sue as a pauper was 
presented under O. XXXHI, r. 3 on 23rd 
December 1921, when the old act was in 
foice. The applicant was allowed to sue 

aa pauper under 0, XXXIU, r, 7 oa SOtU 
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June, 1922 when the new Act was in force. 
The application was then numbered and 
registered and deemed the plaint in ihe 
suit under O. XXXlIl, r. 8. The petitioners 
plead that it could only be so deemed for 
the purpose, of levying the Court-fee on the 
date when it was numbered and registered. 
The counter-petitioner contends that it 
must be deemed to have been filed as a 
plaint from the date.of presentation. 

It is urged that until the numbering 
and registering, there is no filing^ as 
contemplated, by s. 6 of the Court Fees 
Act. 1 do not think that anything 
turns on the technicality of the words 
•‘file”. If for any purposes the application 
can rank as a plaint from the date of 
presentation then it must be regarded as 
filed from the date. Now the Limitation 
Act lays down, s. 3, that in the case of a 
pauper a suit is instituted when his appli- 
cation for leave to sue as pauper is uiade. 
That must mean that from the date of his 
application it is assumed that his plaint is 
filed; it cannot mean that limitation ceases 
to run by operation of an unfiled plaint. 

The language used by the Judicial Com- 
mittee, Stuart Skinner v William Orde (1), 
leaves no rOom for doubt in the matter. 

On page 250 “the petition 

should operate as a plaint without the 
necessity of filing a new case. The petition 
is filed, and proceedings are. taken ” 

The Limitation Act is in pari materia 
with the C. P. C., and the stipulation in 
8. 3 of the Act must be read along with 
O. XXXIII, r.8of the Code. The application 
shall be deemed the plaint in the suit from 
the date when the application is made. 
That being so it would be anomalous to 
have a plaint in the suit for which no Court- 
fee was payable till a later date. 'I'he 
Court- fee is payable from the date of the 
presentation of the application and it is 
exactly that fee to which the Court must 
address its mind when it considers the 
pauper application It considers the fee 
on the date of presentation and whether 
the applicant can afford to pay it, not 
what the fee may be in future if ever it 
should become payable. 

For the above reasons I see no cause to 
revise the order of the lower Court. 

The petition is dismissed with costs. 

V. N*. v. Petition disin's.'ied. 

(1) 2 A. 2U; I C. L. R. 3U; 6 I. A. 126; 3 InrI. Jur. 
331; 4 Bar. P. C. J. 31; 3 Sath. P. 0. J. 627; I lad. 
l)ei% (X, a.) 70^ (P. CJ, 
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MADRAS HIGH COURT, 

Civil Appeal No. 11 of 1923. 

Febriuuyd, 1925. 

Prc.s-cuL-— Mr. Justice Phillips. 

.S/u PAKANKi:SAM VKXKAYYA 

GARU AND OTHEIiS — PlAIN'TIFF.S — 

Appellants 

BAXDAKU SATYAXA KAYAXA- 

MFKl'Hi, MiNou, liY Mother and 
Guardian I'AYAUAMMA and otheks — 

Defendants -Respondents. 

CiL'il Ralci of Practice {Mad.), r. J7S (b) — Cv;its-- 
Suit, dismissal of , for default to pay stamp dntij 
Scale of taxation. 

Where a suit is di.smissed for default of payment of 
stamp dutv and there is no trial of the suit, although 
the pleadings arc lilcd and issues framed, the ca.se. 
comes untler r. 2<8 (/»' of the Madras Civil Rules of 
Practice and the fees .sliould bo calculated in accoid- 
aiice uilh tliat rule. The costs cannot l)e ta.xed as if the 
suit had been dismissed after contest. 

Apt)eal against a decree of the Court of 
the Additional Subordinate J udge, Lilore, 
so far as it relates to costs in O. S. Xo. 14 
of 1922. ((). 8. Xo. 104 of 1920, on the file of 
the Sub-Court, FlloreJ. 

Mr. (/. L'llcslinvinnajor the Appellants. 

Mr. Satyanarayana Murti, for the Re- 
spondents. 

JUDGMENT, -This appeal relates 
solely to costs. The plaintiff brought a 
suit for partition impleading his co-sharer 
tlie first defendant, and a large number of 
defendants who are alleged to be in pos- 
session of the land sought to be partitioned. 
The Subordinate Judge held that the 
plaintiff ought to have paid additional stamp 
duty in respect of his claim against the 
defendants other than the first defendant. 
The plaintiff did not pay this amount and 
his suit was dismissed with costs. It 
appears that in the decree the costs_ have 
been taxed as if the suit had been dismis- 
sed after contest; but inasmuch as the 
suit has been dismissed for default of pay- 
ment of stamp duty, and as there has been 
no trial of the suit although the pleadings 
have been filed and issues framejb the case 
would appear to come under r. 278(6) of the 
Civil Rules of Practice ; and the fees should 
be calculated in accordance with that rule. 

It also appears that separate costs have 
been awarded to a very large number of 
defendants, and there is no provision for 
this in the judgment. It would appear 
that so far as tlie separate costs are con- 
cerned, the first defendant would be entitl- 
ed to his costs and the other defendant^ 
joiutly to a second set of costs, 



504 S'AKTU V, RAMGHANDRA BXVV. [9l 1. C. llhiS 


The decree must be set aside and re- 
mitted to the lower Court for framing a 
fresh decree in accordance with the above 
remarks. 

No order as to costs. 

V. N. V. DcO'i^C (L-'yldc. 

Z. K. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Skcoxl) Civil Appeal No. 457 ok 1923. 

August (), 1925. 

Present : — Mr.^Findlaj’, Olficiating J. C. 

NAKTU AN'D AXOTHEK — DeFEXDAXTS — 

Appellaxts 

%ei‘sus 

RAMCHANDRA BAPU— Plaixtiff— 

Respondent. 

G. P. Land Revenue Act {II of I'tlT), ss. Ut7, yc,s' 
(4), JJO — Status of protected Xhekudar ac<iuired under 
kabuUyat and /ease— Thekadar, whether can dispute 
terms of kabuliyat and lease -Jurisdiction of Civil 
Courts. 

Where a person obtains the status of a protected 
thekadar under a kabuliyat ami a lease, a plea juit 
forward by him that lie is not bound by the terms 
of the kabuliyat and the lease cannot be entertained 
by a Civil Court having regard to the provisions of 
S3. 107, 108 (41. and 220 {1) of the C. V. Land Kevenuc 
Act. [p. 305. col. 1 ] ^ 

Second appeal against a decree of the Dis- 
trict Judge Bhandara, dated the 28th July 
1923, in Civil Appeal No. 14 of 1923. 

Mr. M. R. Bobde, for the Appellants. 

Mr. S. Y. Deshmukh, for the Respondent. 

JUDGMENT.— The facts of this case 
are sufficiently clear from the judgments 
of the two lower Courts. The plaintiff 
is the proprietor of Manza Ualna, while 
the second defendant-appellant is the pro- 
tected thekadar, the first defendant being 
a co-sharer in the theka. The ijlaintiff s 
case is that as proprietor he is entitled to 
the produce of the Tnohwa trees standing 
on the waste land of the village, and in 
this connection a decree for Rs. 14-6-0 was 
passed against the appellants in the first 
Court. Their appeal to the Court of the 
District Judge proved unsuccessful and 
they have now come up to this Court on 
second appeal. 

A long and elaborate argument has 
heen advanced on beh-alf of the appellants 
to the effect that they must be considered 
to have acquired permanently a right in 
the Ttiohwa trees in question. This position 

it&ttBi 8Q to Bpeaki from the lease for 3 years 


given to the defendants' predecessor in 
1851. it has been suggested on behalf of 
the appellants that though this lease was 
originally only for 3 years, they have con- 
tinued to enjoy the pi'operty onwards from 
then. The lower Appellate Court is alleged 
to have been wrong in regarding their posi- 
tion as akin to that of a tenant-at-will, and 
it has been urged that the acceptance of 
protected status by the defendant No. 2 
does not take away his pre-existing right, 
that is to say, the right to mohwa would 
still remain: C/. Fagxca v. Budhram T). 
Reference has also been made to the Wajib- 
ul-(irz for 1896-97, para. 10, (Ex. D.6}, 
which states that the trees arc to be the 
property of the thekadar. It has been 
advanced that there is no basis for the 
assumption made the lower Appellate 
Court that the grant of iirotected status in 
1920 could take away the pre-existing rights 
which had accrued to the defendants long 
before. 

(Jreat stress has also been laid on the 
alleged admission of the defendants’ right 
to mohica contained in documents like 
Exs. D.3 and D. 4, which appertain to the 
years 1911 and 1913 respectively. 

It seems to me, however, that this Court 
as well as an3' other Civil Court is ex- 
pressly debarred from entertaining the plea 
of the defendant-appellants in this connec- 
tion. The terms of ss. 107 and 108 (4), 
Laud Revenue Act, leave, in my opinion, 
not the slightest room for dubiety on this 
score and, if any remained, such dubiety 
would clearly be removed by the terms of 
s. 220 (1) of the Land Revenue Act. The 
second defendant admittedly entered into 
the kabuliyat and lease (Exs. P-1 and 
D-1). I’nder these documents mohwa is 
expresslj' reserved to the proprietor. 

It has been suggested on behalf of the 
appellants that the contentiou, on which 
they are attempting to succeed in this 
appeal, viz., that in spite of the terms of 
the lease and kabuliyat they are entitled to 
their share in the mohwa, does not involve 
any direct challenge of the lease and^•a6u^^- 
yat. It has been seriously suggested that 
all that the defendants’ plea amounts to is 
that the extent of their rights has not been 
stated correctly in the kabuliyat. I am 
wholly unable to entertain a meticulous 
argument of this nature. The defendants’ 
position involves a direct and deliberate 

(1) 21 lud. Ces. 655j 10 U B. 
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attempt on their part to dispute the terms 
of the lease and the kabnliyat. The C’ivil 
Courts are expressly deharred from enter- 
taining any such mat ter and it is, tliere- 
fore, impossible for this Court to go into the 
merits or alleged merits of the defendants’ 
position. 

I may only refer to one incidental 
point. Although the second defendant exe- 
cuted the lease and kabnliyat, he in his 
statement before the Registrar at the time 
of the registration of the documents tooh 
up the puerile position that he accei)ted the 
conditions of the kabnliyat excepiiug those 
relating to 7no/uru. I need hardly say that 
having admitted execution of the lease and 
the kabuliyat, he is hound by their terms 
and any such statement as that referred to 
could in no way protect the defendants 
from not being held bound to these terms. 
The whole matter is thus one which is 
under statutory ])rovisions contained in the 
Land Revenue Act, express!}^ excluded from 
the purview of the C. P. C. Were one to 
entertain the defendants’ plea and to lind it 
in their favour, tiiere would be an obvious, 
and gross disobedience of ])Oth s. lOS, sub- 

B. (4), and of s. 220, Land Revenue Act. 
The learned District Judge indeed seems 
to have arrived at this conclusion himself, 
at the very end of his judgment, after fully 
considering matters and giving findings 
on points whicli were, in the circumstances, 
expressly excepted from the purview of the 

C. P. C. WheHier or not the defendants 
had pre-existing rights in the 7»o/nr(t croj) 
and even if these existed up to the year 
1920, it is perfect ly clear that the accept- 
ance of tlie terms, on whicli protected 
status was granted to defendant Xo. 2 neces- 
sarily implies that Ihereaitcr he could nut 
claim these mohwa rights under the terms 
of the lease and kabuliyat exf)ressly accept- 
ed by him As was pointed out in Fayica v, 
Budhram (1) any one, who is entitled to 
the benefits of a protected thdeadar, is 
equally hound to perform the duties pre- 
scribed by the law for such a thekadar. 
It. therefore, follows that the 2nd defend- 
ant is not entitled to question the condi- 
tions laid down in the lease and kabnliyat 
that the ?tto/iira belongs to the proprietor, 
and in any event the jurisdiction of the 
Civil Court is expressly barred, inasmuch 
as the entertaining of the plea, which is the 
basis of this appeal, i;/ 2 '.,that the appellants 
are entitled to their share in the mohwa 
produce, is expressly prohibited by the 

20 
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statutory provision referred. The first de- 
fendaut^as a co-sharer in the theka neces- 
sarilv stands or falls with the second one^ 
The present appeal, therefore, fails 
and is dismissed. The api)ellants must 
bear the respondent’s costs in all three 

Courts. , . , 

2 Appeal dismissed. 


BOMBAY HIGH COURT. 

Secoxd Civir. Appeal No. 276 of 1924. 

July 21, 1925. 

Present:— Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Coyajee. 
HANMAVVA ADIVKPPA SOMRADDI 
AN I) OTHERS — Defendants — Appellants 

versus 

VLNKAPPA GOVINDAPPA 

KADKMANl— Plaintiff— Respondent. 
lltu'lu Lntr - Wi'ltnr siicrecdin'J to c.-itati' of her 

}ni><haud's rercr.tioni‘r~-Adoi>tioti hy n'idoic, c/fcct o/— 
Sidf hy next rcvorsum^i' clialUtujiiiy adoption, niaiti‘ 

I'mler llie lliiuhi Law where the widow of a rjotraja, 
sapnida .siuveeds to a life-estate in the property of a 
reversioner of tier <leccased Inishand. she eannot ny 
an adoption defeat the riftlits of the next reversioners 
in .sucli pn.perty, althou^Ii the adopted son might be 
entitle*! losueeeed tn his a<loptivt fatliera estate, as 
distinel from the estate of the reversioner in whieh the 
adoptive mother has a life-interest as the widow of a 

notriija sapinda. Ip. .'1D7, col. 1.] 

On the dealli of a Hindu the widows of his two 
uncles succeeded to a life-estate iu liis property and 
both of them .sul)sequeiilly made adoptions to their 
respective husbands. A reversioner of the deceased 
brou'dit a suit for a declaration that an adoption made 
bv one of the widows was invalid and would not affect 
his rcvcr.sionarv right.s. It was contended in defence 
that astlie otlr'r widow was tlie immediate reversioner 
of the widow who had made the adoption, the plaintiff 

Jiad no right to maintain the suit : 

Hel l tint bolli tlie widows hiving by making adop- 
tions attempted to defeat the rights of the jjlaintiff 
who was in the position of the n. xt reversioner on the 
death of both the widows, the suit as framed was 
m dut;iiuable. [p. .107, col. 1 1 , . . p .i 

Second appeal from a decision of the 
District Judge, at Dharwar, in Appeal 
No. 122 of 1922, reversing that of the Sub- 
ordinate Judge at Gadag, in Civil tsuit 
No. 22 of 1921. 

Mr. ^l. A. Adarkar, for Mr. K. II. Kelkar, 

for the Appellant. j . xt 

Mr. H. B. Gumaste, for Respondent No. 1. 

JUDGMENT. 

Macleod, C. J.— The plaintiff sued to 
have it declared that d 0 ff*ndaiir No. 1 had 

not taken defendant No. 3 in adoption and 
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V adoption was invalid, nawa's adoptive son. T 

!r,nV» r ' u® asked for anv declaratio 

. ond wTf r' " hieh would be valid be- tion. and the're is no reas 

of^thp the juoiiosition ■ that Ch 

o± the family for the purpose of this suit has f'rmfPT’rprl ,ir.r.r. a 

maybe set out as follows:— 
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Soinaraddi Adivepna 
= Hhi- =Haii- 

inftwa mawa. 

! defendant, 
Hnchappa ^so. I. 

(d it'll May 
1003;. 


^’enkappa 
{died 15)02; 
- Chinnawa 
defendant, 
^'o. 6. 


f I 

Shasaua Xin^ 

'died awa 

mi t I 

I 

^ enkappa. 
I'laintifi. 
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nawa's adoptive son. The plaintiff has not 
asked for any declaration about this adop- 
tion, and there is no reason ^vhy he should. 
1 must not, however, be understood to accept 
the jiioposition ■ that Chinnawa’s adoption 
has conferred upon her adoptive son an in- 
contestable right or a right of any kind 
to the reversioner of Huchappa’s estate. 
The appellant's Pleader found it impossible 
to contend that Hanmawa could by adoption 
confer arn- title to her nephew's estate. 
Chinnawa’s j ositioa seems to be indistin- 
guishable from the position of her sister. 
With Chinnawa's adoption J have, however, 
at this time noconcern except this, Chin- 
nawa's adoption of a sen dofs not debar 


Ihe first defendant Hanmawa adopted a 
son, who is the second defendant. Cliinnawa 
defendant No. 6 adopted also a son who 
is not made a party to the suit. The trial 

Judge held that the adoption of the second 

defendant by the first defendant was in- 
valid, and as the alienations by defendant 
No. 1 w'ere not proved to have been for 
necessity, the plaintiff was entitled to the 
declarations sought. 

The first defendant contended that tlie 
adopted son of Chinnawa was a necessary 
party to the suit, and that the plaintiff 
was not entitled to file his suit as he was 
rot the next reversioner. 

The Judge on this ejuestion held that* 

“As defendant No. 6 had herself made 
an adoption she was not in a position to 
say that defendant No. 1 who was in the 
same boat with her could not make an 
adoption. Hence in this case the next re- 
versioner, i. e., defendant No. 6, was pre- 
cluded from suing defendant No. 1 by her 
own act or conduct, viz.^ the adoption by 
defendant No. 6. Hence plaintiff, a re- 
mote reversioner, was entitled to sue." 

He also held there was no evidence as to 
collusion between defendants Nos. 1 and 2 
and defendant No. 6. 

On appeal the Judge said: 

“It is not, at this moment, possible to sa}’ 
■who will be the nearest reversioner when 
the estate ultimately reverts. Future con- 
tingencies cannot be declared. This much 
however, .is clear. Shasawa s son has a hope 
of succession. Adiveppa’s adoptive son is 
interested to deny his right. Shasawa’s 
son can, therefore, come within the ambit 
of s. 42, Specific Eelief Act. Shasawa's son 
can sue for a declaration. This is not the 
place to coueider’ the position of Chin- 


plaintiff from suing hu* a declaration that 
Hanmawa’s adoption confers no title to 
Huchapjia’s estate." 

It will be seen from the p^edigree that 
Huchappa was the last male holder. He 
died on Alay 6, 1903. The inheritance then 
went to his mother Bhimawa who died on 
September 2t>, 1903. Hanmawa and Chin- 
nawa, the widowsof Adiveppaand Venkappa, 
then succeeded to a life estate of the pro- 
perty under the ruling established in Lallu- 
bhai Bapubbai v. Ca5S76af(l). If their hus- 
bands had been alive, they would have suc- 
ceeded absolutely to the estate as tenants- in- 
common. The j'osition of the widows of 
two gotraja sapindas succeeding under 
the ruling I have mentioned has not been 
clearly laid down as far as I know- in any 
of the reported cases. 

It was contended for the appellants that 
they each took a life estate in one-half of 
Huebappa's properly. So that when one 
died the reversion of that half would fall 
to the other and on this contention is 
based the argument that as Venkappa is 
not the neaiest leveisioncr to the half 
shares held respectively by Hanmawa and 
Chinnawa, he cannot validly sue for the 
declaiation he asks for. I doubt very much 
whether that is the true position. It would 
follow', if it were correct that Venkappa 
would be precluded until the death of one 
of the widows fiom contesting any aliena- 
ticn by either of them. 

But in this caee w’e have this further 
complication that both of them have adopted 
sens. Under the decismn in Datto 
Gcz'irid v, tandurang Vitiayak (2) those 

(1) 7 J. A. 21?; 5 B. 110; 4 far. P. C. J. 164; 3 Fulb. 
P. C. J. 715; 4 Jr.d. Jur. 533; 3 Fbcsce L. E. 245; 7 C. 
L. K. 445; 3 Ind. Dec. (k. e.) 75 (P. 0.). 

{2) 32 B. 489; 10 Bom. U B. 692. 
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adoptions are invalid. It is clear they are 
invalid to this extent that a widow of a 
gotraja sapinda taking only a life-estate 
cannot by an adoption defeat the rights of 
the next reversioners whatever rights the 
adopted son may have against the estate 
of his adoptive father. There seems to be 
no reason why such an adoption should 
not be good so as to enable the adopted 
son to succeed to his father’s estate 
though it would not entitle him to succeed 
to the estate in which his mother had 
a life-interest as the widow of a gotraja 
sapinda. 

In any event, we think, in the circum- 
stances of this case, both widows having 
adopted, and so having attempted to defeat 
the rights of Venkappa who would certain- 
ly be in the position of the next reversioner 
on the death of both the widows, defend- 
ant No. I cannot object to the plaintiff’s 
suit as at present framed. 

We think, therefore, that the decision of 
the District Judge was in effect correct. Imt 
the declaration in the decree that the adop- 
tion of defendant No. 2 is invalid, should 
be amended by adding the words “so far as 
it purports to give the second defendant 
any interest in the estate of Huchappa,” 
The appeal will be dismissed with costs. 

Coyajee, J. — I am of the same opinion. 

K. Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Okdgr Xo. 122 of 192d. 

October 28, 1921. 

Present: — Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

DEVABHAKTDNI BUTCHAMMA— 
Defendant No. 1 — Appellant 

versus 

DEVABHAKTUNI PUNAMMA— 
Plaintiff — Respondent. 

Cit'd Procedure Code (.\ct V of lOOS), O. XXXIX, 
r. 1— Temporary injunction — Waste or damayc, tind^ 
lags of — Notice, necessity of. 

An injunction restraining the defendant from inter- 
fering witli the possesiioii of the plaintifT over the 
property in suit should not ordinarily be granle<l on 
the ex parte atatement of the plaintifT that he is in 
possession of the properties and without issuing notice 
to the defendant or giving him an opportunity of being 

heard. 
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Before granting a temporary injunetiou restiainiiii; 
aj'artyfrom interfi-ring with the po.->M-ssion of the 
othfr pally tlie Courl imist lind that tlie property i-. in 
de.nii jr of wai>te or datnajie and there must also hi- ii 
Jindingas to which i)fthe j»arties is in prima facie 
p(»ssessi<iu i*f the ]uoperty. 

xVppeal against an order of llie Court of 
the Subordinate Judge, Baptila, dated the 
0th August 1023, ill 1. A. X'o. (>50 of 1923, 
ill O. S. No. -18 of 1923. 

Mr. Ch. Raghava Rao, for the Appellant. 

Mr. r. Rama Doss, for the Respondent. 

JUDGMENT. — The lower Court, first 
of all, granted plaintilY an injunction res- 
training defendants from interfering with 
her po'^session of llie property in A and B 
schedules of the ])laint merely on tiie e.r 
parte statement of |)laintitf lliat she was in. 
possession and without issuing notice to 
the otlierside, or giving them an opportun- 
ity of being heard. Tliis was clearly impro- 
per. When first defendant naturally moved 
to set that injunctioiiaside, the lower Court 
then heard both sides and passed the order 
under appeal. 

That order is itself veiy defective, in 
that («) there is no finding that the property 
is in danger of waste or damage, etc., and 
(b) there is no finding as to who is in prima 
fade possession of the property, with wiiich 
the injunction is concerned. 

We are asked to support the order of 
the lower (’ourt, because it can be support- 
ed from alhdavits liled in the lower Court, 
from paras. 7 and 8 of defendant’s written 
statement and from the presumption of law 
that possession follows title. On none of 
these grounds, has the lower Court relied 
and we are not prepared to usurp here the 
duty of the lower Court to find inter alia, 
who were priina facie in possession, on the 
date of suit. 

We cannot sujipoilan order, which evades 
the real points at issue. We cancel the 
lower Court's order and injunction. 

Kirst defendant will get her costs through- 
out in both Courts. 

v. N. V. 

z. K. Order set aside. 
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PATNA HIGH COURT. 

Appeal FROM Orgixal Order Xo 249 

OF 1924. 

J Line 2, 1925. 

Present .-—Mr. Justice Das and 
i\Ir. Justice Ross. 

HIA LAL KL MAR axd others — 
Decree-Holders— Appellants 

vei'sus 

GAXU MAIITO AND OTHERS — J rOCLMENT- 

Dertous— lir-:spcNi)E\Ts. 

Limitation Act iIX of /, .-IrL IS2(J.— 

Decree obtained bt/ .'u veral jdaintijf.-i joiitth/ Appctif 
—Death of one respondent- Substiiution. absence of — 
Consent decree passed bp ApjK'llate Court Lxecnt'lan 
of decree bp heirs »f deceased respondent — Limitation, 
commoiceinent or. 

A decree was obtained a'fainst the defendants l)y 
several plaintifTs jointly. Tlie defendants appealed 
and du^in^^ the pendency of the npjteal one of tlie 
decree-liolders respondents died and Ids legal repre- 
sentatives were not bj'ought upon the record witldn 
the time allowed by law. At tlie liearing of tlie 
appeal the defendants tiled an alhdavit stating tliat 
they liad settled the clisjmte out of Court witli the heir.s 
of the deceased respondent ainl eventually tlie Appel- 
}&te Court passed a consent decree in the nj»pcal re- 
ducing the amount due to the other respondents on the 
assumption that the judgment-debtors had settled 
with the heirs of the deceased respondent. In execu- 
tion it turned out tliat no settlement liad lieen ma<ie by 
the judgment-debtors witli the heirs of the deceased 
decree-holder and tlie latter also applied for execution 
of the decree : 

Held, that having regard to tlie wording of cl. (2) of 
Art. 182 of Sell. I to the Limitation Act, limitation 
for execution of the deitree as against the heirs of tlie 
deceased respondent began to run from the date of tlie 
decree of the Appellate Court and not from the date 
of the decree of the Trial Court, fp. 310, col. 1.] 
Case-law referred to. 

Appeal against an order of the Sub- 
ordinate Judge, Bhagulpore, dated the 25th 
August 1924. 

Messrs, S. M. Palit and iS. il/. Mullick, for 
the Appellants. 

Messrs. K. B. Dutt and J. P. Sinha, for 
the Respondents. 

JUDGMENT. 

R 0 SS 9 J* — On the 10th of September 
1919 a decree was passed in a suit instituted 
by Nasib Kumar and his sons and grandson 
Hia Lai Kumar, Thakur Prasad Kumar 
and Thitar Kumar and by Kare Prasad 
Kumar against the defendants Nos. 1 to 7 
and y who are represented by the respond- 
ents to this appeal. That decree ordered 
that the plaintiffs do get Rs. 3,735-8-6 and 
proportionate costs from defendants Xos. 1 
to 7 and Rs. l,67y-12-0 and proportionate 
costs from defendant X'o. 8 , the amount of 
the decree to carry interest at C per cent, 
per annum from the date of the decree 

until reali;satiou. The defendants appealed 
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on the 5th of January 1920 to the High 
Court against that decree. During the 
pendency of the ajipeal, on the 22 nd of 
Febiuaiy 1921, Kare Prasad Kumar died. 
Xo sub.stitiition of his legal representatives 
was made and the appeal against him 
abated — It should l)e mentioned that the 
decree was a decree in favour of the jdaint- 
iifs jointly. When the appeal came to be 
heard a sworn petition was filed in the 
High Court by the appellants stating that 
they had settled out of C’ourt the dispute 
with the heirs of Kare Prasad Kumar whose 
share in the decree had already been paid 
by means of a registered bond, dated the 
18th of January 1922, In the judgment of 
the High Court it was stated that two (ques- 
tions arose in the case, first, whether the 
abatement of the appeal as against the 
respondent X'o. 4 (that is, Kare Prasad 

caused the abatement of the 
entire appeal by reason of the decree 
being a joint one, and secondly what 
was the effect of the payment out of Court 
of a portion of the decree said to represent 
the share of Kare Prasad Kumar which had 
not been certified in the (’oiirt below. Their 
Lordships held that, assuming that these 
two points were decided against the appel- 
lants the respondents Xos. 1 to 3 would be 
entitled to execute the entire deci'ee which 
amounted to Rs. 0,433 against both sets of 
appellants and complications would certain- 
ly arise in the course of execution as to the 
effect of the payment made to one of the 
joint decree-hojders. In order to avoid 
these complications tlie parties have settled 
their difference and a consent decree was 
passed to the effect that tlie decree of the 
Court below be reduced to Rs. 3,550 pay- 
able by the appellants to the respondents 
Xos. 1 to 3 for principal and costs out of 
which appellants Xcs. 1 to 9 would he 
liable for Rs._2,415 and the appellant No. 10 
for Rs. 1,135. These sums were to cany 
interest at the rate of 6 per cent, per 
annum. This decree was dated the 3rd of 
January 1923. On the 3rd of January 1924. 
an application was made bv Hia Lai Kumar. 
Thakur Prasad Kumar and Thitar Kumar 
and bj' the sons of Kare Prasad Kumar for 
execution. The application stated the date 
of the decree passed by the Court of first 
instance to be the 10th of September 1919, 
and the 3rd of January 1923 the date of the - 
decree of the Appellate Court. The amount 
claimed was Rs. 8,584-5-0. The ciccount 
Stated in the application contained first an 
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item of Rs. 3,735-8 6 with costs and interest 
amounting in all to Rs. 5,305-0-9. From 
this was deducted Rs. 2,415 as payal le to 
the plaintiffs Xos. 3, 4 and 5. On the 
balance interest was calculated from the 
date of the High Court decree giving a total 
of Rs. 3,003-6-3 as the share of the sons of 
Rare Prasad Kumar. The share of tlie 
represent-atives of Xasib Kumar was stated 
as in the High Court decu-ee to be Ks. 2,415 
and on tliis sum interest was calculated. 
These were the amounts due by the defend- 
ants Xos. 1 to 9. The amounts due by the 
defendant Xo. 10 to the sons of Rare Prasad 
Kumar and to the representatives of Xasib 
Kumar were similarly calculated and the 
total already stated was arrived at. 

Two objections were taken by the judg- 
ment-debtors to this application for exe- 
cution, first, that the aiiplication was not 
maintainable in its iiresent form, and 
secondly that as regards the reiu'csentutives 
of Rare Prasad Kumar it was barred by 
time. The learned Subordinate Judge 
gave effect to both of the.se objections and 
dismissed the petition. The decree-holders 
have appealed and on behalf of the respond- 
ents the same points have V>een urged. 

With regard to the maintainability of 
the application it seems to me that if the 
contention of the appellants on the ques- 
tion of limitation is sound, there can be 
no objection to the form of the applica- 
tion. If time runs against the represen- 
tatives of Rare Prasad Kumar from the 
date of the appellate decree then, as the 
appeal had abated against them, the only 
decree which they can execute is the decree 
of the Original Court, while it is evident 
that the representatives of Nasib Kumar 
are bound by the consent order passed by 
the High Court and the only decree that 
they can execute is the decree of the High 
Court. It should be stated ihat the settle- 
ment out of Court which was alleged at the 
hearing of the appeal in the High Court 
was untrue and has been disbelieved by the 
Subordinate Judge. If that misrepresenta- 
tion had not been made, it is quite clear 
that the appeal to the High Court must 
have been dismissed because the decree 
was a joint decree and as the appeal 
had abated against one of the decree 
holders it had abated against all. It was 
in view of that misrepresentation, which 
was accepted as a true statement of fact, 
that the High Court passed the decree by 
consent. The rights of the parties having 


been adjusted in that way, it seems to me 
that the account stated in the application 
for execution has been stated in the only 
possible way and the application is main- 
tainable. 

4’he piinci]>al question in the appeal, 
however, is ilie (piestion of limitation. 
The learni-'d Advoca'e for the appellants 
relies on the language of Art. 182 of the 
First Schedule to the Limitation Act wlrcli 
lays down the period of limitation as 
three yeais, where there has been an appeal 
'■from' the date of the linal decree or order 
of the Appellate Court, or the withdrawl 
of the appeal." The contention is simply 
that the present case falls within these 
words because there has been a final decree 
of the Appellate (’onrt, and that the ])ie.sent 
application, though i)eyoud three years 
from the date of the decree of the Original 
Court, is within three years from the date 
of the final decree of the Ajqiellate Court. 
So for as the representatives of Xasib 
Kumar wlio were parties to the appeal are 
concerned, there can be no question of 
limitation as against them aiul the only 
(piestion is as to tlie representatives of Rare 
Prasad Kumai' who seek to execute the 
decree of the ( b’iginal (’ourt, but claim the 
benefit of the date of the decree of the 
Court of Appeal. The contention on behalf 
of the respondents is that as the appeal 
had abated so far as Rare Prasad Kumar 
was concerned there was no final decree or 
order of the A .ipellate Court and. therefore, 
the decree of the Appellate Court is not 
material in the case of liis representatives. 
Reliance is placed on the decision of this 
Court in Tikait Krishna Prasad Singh v, 
^Va^ir Narain Singh (1} where it was 
held that Art. 182 (2) does not apply where 
a decree has abated by operation of 
law On tlic other hand in Shiv Ram 
V. Sakha Ram (2), it was held that 
where some, of the parties to a dec- 
ree appealed against it the decree in 
appeal is the linal decree for the purpose 
of the execution with respect to all the 
parties. In that case it was argued for 
those who opposed the application lor execu- 
tion that the words of cl. (2) in the third 
column of Art. 182 should not betaken 
literally and that as the opponents did not 
appeal against tlie original decree although 
the other defendants did, the date of the 

i\) 58 Ind. Cas. i)77; 5 P. L J. 751; (1820) Pat. 342; 2 
U. P. T>. R. (Pat.) 237; 2 P. L. T. tit 
(2) 1 Ind. Cas. 459; 33 B. 30; 10 Bom. L. R. 939, 



310 




NIQLAKANTA SARMA r. 

filial decree of the Appellate Court which 
was_ passed within three j’ears from the 
initiation of the proceedings was a date 
which did not concern the opponents, as the 
original decree, which was final so far as 
they were concerned was passed more than 
three years before. Their Lordships over- 
ruled this contention holding that they 
could not disregard the plain words of cl. (2); 
“There was an appeal and the final decree 
of the Appellate Court was passed less than 
three years before the plaintiffs’ applica- 
tion and that application was, therefore, 
within time.” I do not myself see how the 
fact that the respondents allowed their 
appeal against Kare Prasad Kumar to abate 
can prevent the representatives of Kare 
Prasad Kumar from taking the benefit of 
the date of the Appellate Court decree. 
The facts in Tikait Krislnia Prasad Singh 
Wazir A’arain Singh (1), were very peculiar. 
AVazir Narain Singh who was seeking to 
execute the decree had been a party neither 
to the original nor to the appellate decree 
and his position was, therefore, different 
from that of the representatives of Kare Pra- 
sad Kumar in the present case. It was held 
that Wazir Narain Singh could not execute 
the original decree, and as he had not been 
a party to the appellate decree, he could 
not execute that either. The observations 
of their Lordships on the effect of abate- 
ment must, therefore, be treated as unneces- 
sary to the decision of the case and in view 
of the plain words of cl. (2) of Art. 182 and 
of the decision above referred to in Shiv 
Ram V. Sakha Ram (2), I am of opinion that 
time runs against the representatives of 
Kare Prasad Kumar from the date of the 
decree of the Court of Appeal and their 
application is, therefore, not barred by time. 
That the decisions of the Privy Council in 
Abdul Majid v. Jaivahir Lai (3), and Batuk 
Nath V. Munni Dei (4) have no application to 
the present question is clear from the dis- 
cussion of these decisions in Raghu Prasad 
Singh v. Jadunandan Prasad Singh (5). 
The decision in the last-mentioned case 
does not apply precisely to the present 

(3) 23Ind. Cas. 649; 36 A. 350; 12 A. L. J. 624; 16 
Bom. L. R. 395; 18 C. W. N. 903; 19 O. L. J. 626; 27 
M. h. J. 17; (1914) M. AV. N. 485; 16 M. L. T. 44; 1 L. 

W. 483 (P. C.). 

(4) 23 Ind. Cas. 644; 36 A. 284; 18 C. W. N. 740; 12 
A. L. J. 596; 19 C. L. J. 574; 16 Bom. L. R. 360; 27 M. 

Ij. j. 1; 16 M. L T. 1; 1 L. W. 729; (1914; M, AV. N. 
437; 41 I. A. 101 (P. C.). 

(5) 59 Ind. Cas. 896; 6 P. L. J. 27; (1921) Pat. 34; 2 
P. L. T. 28. 


OA.VESHA TVER. [91 I. C. 1925] 

tiuestion, because there the appeal had 
been dismissed for non-payment of printing 
costs and there had been an order of dis- 
missal passed by the High Court, whereas in 
a case of abatement no order is made. But 
on principle the decision does apply where 
their Lordships observed: “It would be a 
strange thing if the period of limitation 
were to be revived where the appellant 
withdraws his appeal and yet it were not to 
be revived in cases where the appellant, 
instead of withdrawing his appeal, allows 
the appeal to be dismissed by default.” The 
same anomaly would arise if the period of 
limitation were not revived where the ap- 
pellant instead of withdrawing the appeal 
allowed it to abate. There is no distinc- 
tion in principle and there ought to be no 
difference in tlie result. In the present 
case the judgment-debtors got a consent 
decree in appeal against some of the decree- 
holders on the allegation of a settlement 
out of Court by the other decree-holders 

against whom the appeal had abated. The 

whole case was essentially a single case 
and the consent decree rested on this allega- 
tion. It seems to me impossible to deprive 
the representatives of Kare Prasad Kumar 
of the benefit of the date of this decree in 
calculating the period of limitation as 
against them. 

I would, therefore, allow this appeal with 

costs, set aside the order of the Subordinate 

Judge and direct that the execution do 
proceed. 

Das, J. — I agree. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 751 of 1921. 

March 27, 1924. 

Present .—Mr . Justice AVallace 
L. A. NIQLAKANTA SARMA— 
Plaintiff — Afpej.lant 
versus 

GANESHA IYER and others — Defendants 

— Respondents. 

Hindu Law — Minor — Alienation by guardian — 
Consideration partly for discharge of mortgage-debt — 
Prior undertaking of guardian to payoff mortgage — 
Purchaser acting in good faith— Sale, whether bind- 
ing — Consideration, major portion of, valid, effect 

of. 

Certain properties burdened with a mortgage were 
gifted to a minor and his guardian sold the properties 
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to a third person, a porliuu of the sale ronsiJeriition 
being required for the discharge of the said mortgage. 

It appeared, however, that under an arrangement 
between the donor and the guardian, tlie guardian 
himself had underta!>en to discharge the mortgage- 
debt but it was found tliat tlic purchaser was not 
aware of any such arrangement : 

Held, that the consideration relating to the dis- 
charge of the mortgage-debt was binding on the 
minor, [p. 311, col. *i.] 

Where an alienation is left unchallenged fur a 
number of years, and the major portion of the eoii- 
sideration for the sale is held to be valid and binding, 
the alienee should be permitted to retain the properly 
on payment of the amount disallowed with inl« resl. 

Lp. 311, col. 2; p. 312. col. 1.) 

Second appeal against the decree of the 
Court of the Additional Subordinate Judge, 
Trichinopolj', in A. S. No. 13U of 19:^0, 

(A. S. No. 152 of 1919, on the tile of ihe 
District Court, Trichinopoly), preferred 
against the decree of the District Munsif, 
Srirangain, in O. S. No. 345 of 1910. 

Mr. K. S. Ramabhadra for the Ap- 

pellant. 

Mr. T. R. Arunachala Iyer, for the Re- 
spondents. 

JUDGMENT.— 'riie point for decision 
in this appeal is whether the sale-deed, 
Ex. XI dated 27th August 1907, by the 
father and guardian of the then minor 
plaintiffs, in favour of 3rd defendant, is 
binding on the plaintiffs. 

The property sold, under Ex. Xf, is Item 
No. 5 of the plaint properties. At a parti- 
tion, Ex. I dated 1895, between plaintiffs’ 
grandfather and his sons, it fell to the 
share of the former. On 4th August 19U2, 
he gifted it to plaintiffs. Even at the time 
of partition, it was subject to a mortgage, 
Ex. XVH dated 22nd August 1893 in favour 
of one Appadiirai Iyer of the family of 1st 
defendant. On the date of Ex XI about 
Rs. 110 was due on that mortgage. The 
consideration recited in Ex. XI is this ; 
Ra. 110 and another sum of Rs. 90 to dis- 
charge othi, Ex. XIV, by plaintiffs’ father, 
in favour of 3rd defendant. Tliis othi pur- 
ported to have been executed in order to 
get money for the minors’ expenses; but 
both the lower Courts have found that 
there was no necessity for the loan. This 
is a concurrent finding of fact, involving no 
question of law. Exhibit Xl is, therefore, 
not binding so far as this sum of Rs. 99 is 
concerned. 

But the other sum of Rs. 110, to dis- 
charge Ex. XVII, comes in a different cate- 
gory. The lower Courts have held that 
because Ex. I directs that plaintiffs’ father 
shall himself discharge Ex. XVII he had no 
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right to sell the minors' property, to dis- 
charge it and, therefore, such sale cannot 
bind the plaintiffs. They have not noticed 
the fact tliat the pliint does not set out any 
such case and have fuitlier overlooked 
altogether the que-^tion, whether 3rd de- 
fendant wa.s a b<>na Jidc pui chaser for value, 
without notice of tins family ai rangement 
for the discharge of iv\. X\'1I. Now, there 
is no i)lea and no limlirig that 3rd tlefeiidant 
was not a botia fide purchaser for value. It 
was suggested before me that he was the 
agent of 1st ilefendaTit, who probably 
colluded with plaintiffs’ father to sell the 
])ropi‘rtv. Snell a contention was never 
raised in the lower (.’ourls and I 'am sec 
no reason why 1 should suspect collusion 
in a sale, taken to discharge a mortgage 
over the same property. Tliere is no sug- 
gestion that either first or 3rd defendant 
was aware of the family arrangement in 
Ex. I, or that Rs. 110 was not due on the 
mortgage. We have then a purchaser, 
ignorant of Ivk. 1 and knowing only that 
there is a Ihnding mortgage over tlie pro- 
perty, paying over good money to buy the 
proi)erty and thus discharge the mortgage. 
I'here was nothing to put him on notice of 
E.v. I. The ])roperty sold was liahile for the 
whole mortgage, as much as any of the 
other property mortgaged under Ex. XVll. 

I do not appreciate the argument that, 
because the mortgagee might have j)roceed- 
ed against other property, tiierefore, this sale 
was not for necessity, or for the benefit of 
tlie minors It was to discharge a genuine 
debt, charged upon the property, prior to 
the gift of it to the minors. The property 
came to them, saddled with the onerous 
obligation. It is not suggested that the 
minors had any ready cash, out of which 
the debt might have been paid, if their 
father broke his undertaking in Ex. I, to 
discharge the mortgage, from his own 
funds, the 6ona fide alienee cannot be held 
responsible for that. 

1 am quite clear that the lower Courts 
have erred in law in finding that the family 
arrangement under Ex. I is sufficient 
ground for holding that the sale under 
Ex. XI to discharge the mortgage Ex. XVIl, 
is not binding on the plaintiffs. 1 reverse 
the finding of the lower Appellate Court 
and find that Ex. XI is binding on the 
plaintiffs to the extent of Rs. 110. 

I consider that, since the major portion 
of the consideration is found valid, and since 
the alienation was left unchallenged for 9 
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years, this is a case in which the alienee 
should he permitted to retain the property 
on payment of the amount disallowed with 
interest. Tlie decree will accordingly be 
that 4th defendant do pay to plaintiffs 
Rs. 90, with interest at 6 per cent, from 
27th August 1907, till date of payment and 
that until payment of that amount, plaint- 
iffs will have a charge over Item Xo. 5 of 
the plaint properties for that amount, until 
date of payment. Plaintiffs and 4th defend- 
ant will pay and receive proportionate costs 
throughout in all Courts. 

V. K. v. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Deckles Nos. 

1221 TO 1225 01' 1923. 

present : — Justice Sir Ewart Greaves, Kt., 
and Mr. Justice R. R. Ghose. 

June 24, 1925. 

EKABRAR ALI SHA PAGAL PANTJII 
FAKIR— Defendant Xo 1— Appellant 

vej'siis 

SHEIKH ALIM and others — Plaintiffs — 

Respondents. 

Landlord and tenant — Tenancy hy holdiny over, 
what constitutes. 

In order that a tenancy by holding over may lie 
created or may exist, the tenant holding over after 
the expiry of tlie term of his lease mnst be both in 
possession of the land and paying rent to the landlord 
for the land, [p. 313, col. l.j 

Appeals against the decrees of the Sub- 
ordinate Judge, Third Court, Mymensingh, 
dated the 4th September 1922, modifying 
that of the Munsif, Second Court, Xctrokonn, 
dated the 3lst May 1921. 

'Bahus Hogesh Chandra Roy and Jotindta 
Nath Sanyal, for the Appellant. 

Mr. Gunada Charan Sen (with him Babu 
Paramananda Lahiri), for the Respondents. 

JUDGMENT. 

Greaves, J. — This is an appeal by the 
defendant No. 1 against a decision of the 
Subordinate Judge of Mymensingh modify- 
ing a decision of the Munsif of the Second 
Court of Netrokona. The suit out of which 
this appeal arises was brought by the plaint- 
iff against 41 defendants for kha.s possession 
of certain disputed land by demolition of 
the huts alleged to have been wrongfully 
erected on the land by these defendants. 
Forty of defendants did not appear in the 


suit and it was only contested by the present 
appellant, defendant Xo. 1. 

The Munsif decreed the plaintiff’s suit as 
to two-thirdsof the land in dispute but as to 
one-tliird of tlie land lie found that it formed 
part of a chak of defendant X'o. 1, and 
accordingly, he passed a decree in favour of 
the plaintiff for joint possession with the 
defendants of two-thirds of the land in suit. 
Defendant Xo. 1 preferred an ajipeal against 
the decision of the learned Munsif. In 
this appeal, the only respondent was the 
plaintiff and the other -10 defendants were 
not bi’ought on the record in the appeal. 
The plaintiff filed a cross objection against 
that portion of the Munsif’s judgment which 
failed to give him possession of one-third 
of tlie disputed land. The other 40 defend- 
ants were not made parties to the cross- 
objection. In tlie result, the lower Appel- 
late Court upheld the Munsifs decision with 
legaul to the two-thirds and altered his 
decision with regard to the one-third hold- 
ing that it was not part of the defendant's 
chak and the whole suit was decreed in full 
in favour of the plaintiff. 

Various matters have been urged before 
us by the appellant in this appeal. First 
of all, it is said that the decision of the 
Munsif dismissing the plaintiff’s claim as 
to one-third of the land cuuld not have been 
reversed in appeal on the plaintiff’s cross- 
objection as the other 40 defendants were 
not parties thereto. 
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could have been pas.^^ed in respect of one- 
third share if there had been an independ- 
ent appeal by the plaintiff against the 
Munsif s decision on this point as in such 
an appeal the plaintiff must have broiieht 
on the record the 40 defendants who did 
not. appear in the suit. 

T certain facts which 

I shall presently state that the suit is not 

maintainable by the plaintiff as his tenancy 
in the land has expired and lastly the deci- 
sion of the lower Appellate Court with regard 
to the one third share in the land in dispute 

18 attacked on its merits it being said that 
the Munsif s decision was right, namely, 
that this one-third formed part of the 
cAak of defendant No. 1 and it is said that 

n Iw'' .Appellate Court has wrongly 
rtffi f^ne-third did not form part 

of the chak of defendant No. 1 and that the 
learned Judge has arrived at his decision 
fK 'vhichhe has made in thinking 

that the whole of this chak fell within 
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Mouzah Khalia Kanda ■whereas it is assert- 
ed that the chak^ was situate not only in 
Mouzah Ivhalia Kanda but in other adjoin- 
ing mouzahs. In our opinion, it is not 
necessary to consider the first two and last 
points which are raised in appeal for, we 
think, that the apj>eal must succeed on the 
•third ground to whicli I have referred and 
it is now necessary in connexion therewith 
to state certain facts. 

The plaintiff’s title arose under a lease 
dated the 15th ^larch 1917 whereby he 
obtained from some Lahiris a lease for 3 
years expiring on the 14th January 1920 of 
1-anna 2 gandas share which fell tu the 
Lahiris as their interest in the zeynindary. 
The lessor of the plaintiff was also on ijara- 
darjwhose interestextendedto thereinaining 
12 annas 3 ganda:>- share in the zemindari . 
The ijara, we are told, exjured on the 17th 
September 1920, and as I have already 
stated the 3 years' lease which the plaintiff 
had claimed in the laud in suit expired on 
the 14th JanuaiT 1920, on the 18th 
September 1919, the plaintiff, it is al- 
leged, was dispossesseil by the defendants 
and this suit was brought on the 15th 
April, 1920. From these dates, it appears, 
that at the lime the plaintiff’s suit was 
commenced his tenancy had expired and, 
moreover, iheijat'a expired, as I have already 
stated, on the 17th 8eptember 1919 one 
day before the plaintiff’s alleged disposses- 
sion.^ The plaintiff, however, alleges that, 
notwithstanding the fact, that his lease 
expired on the 14th January 1920 he is 
entitled to bring and maintain the suit on 
the ground that he was recognized as 
tenant by the landlords of the land in 
dispute and it is suggested that though the 
lease has expired the plaintiff may be treat- 
ed as holding over with regard to land 
with the assent of the zemindars and that 
he has paid rent to them in respect of the 
land. This argument seems to me entireb’^ 
wrong; the essence of a title of this kind is 
that the tenant holding over after the 
expiry of the term must be both in posses- 
sion of the land and paying rent to the 
landlord for the land in order that any such 
tenancy may be created or may exist. We 
have no such thing here, as I have already 
stated, dispossession took place on the ISth 
September 1919 during the continuance of 
the lease. So even if the argument as to 
possession and of the holding over of 
the land be correct, which I think it is not, 
it would not apply here as at the time the 
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suit was l)rought the lease had expired 
and the plaintiff was out of possession. 

In tile circumstances, in our opinion, the 
plaintiff cannot maintain the suit and tJie 
suit should have been dismissed on this 
ground As I have already stated, in this 
view, it is not necessary to deal with other 
contentions that have been raised by the 
appellant in the case. 

Ill the result, the appeal succeeds ;nd 
the appellant will be entitled to his costs 
in all Courts. This judgment will govern 
the other four analogous cases. 

B. B. Ghose, J. — 1 agree. 

Appeal allou'cd. 


MADRAS HIGH COURT. 

Civil. Rkvjsion Petition N'o. 705 op 1923. 

August 18. 1925. 

Pic.seyit : — .Mi*. Justice Jackson 

PARASCUAMA MUDALIAR-Plaintifp 

— Petitionep. 

iMUTHL b\\ AM\ PlLIj.:\.r and others - 

Defen dants — R e.spon dents. 

Cii'il Procedure Code (Arl V of PUhS), s. I Jo, Sch // 
para. 1 lic/crence to iirhili atinn t-Jx parte defendant 
not partu ('• reference Award, caliditi/ of- Revi 
Sion. 

To constitute a valiU reference to arbitration under 
para. I of Sch. II to Die (;. p, C. all tlie parties' in- 
terested in the suit whether ex parte or otherwiee 
must agree that the matter.s in dinorence between 
them should be referred to arbitration, [p. 314 col 1 I 

Polita Pavana Panda v. yarasinna Panda 31 TnH 
Cas. 155; A'> M. (532: 36 M. L. J. 538. relied on.’ 

W Iiere a Court refers a case to arbitration without 
the consent of some of flie parties interested in the 
suit who are cx purfe. it e.xcivisrs a iurisdiction not 
vested m it by law and no decree ought to l)e pa«<ed 
in terms of the award made by the arbitrator on such 
a reference. A decree .so |)assed is liable to he 
aside m revision by the High Court under s lli nf 
the C. P. C. [p. 314. col. 2.] 

Petition, under s. 115 of Act V of 1908 
praying the High Court to revise the decree 
of the Court of the District Munsif, Tirii- 
koilur, in O. S. No. 37 of 1922, dated the 
10th Jannaiy 1923. 

Mr. Bhashyam Iyengar, for the Peti- 
tioner. 

Messrs. A. Venkaiarayaliah, L. Venkata- 
narasiah, S. Rajagopalachariar and V. C 
Vccraragfiavacha riar, for the Respondent 

JUDGMENT.-The petitioner seeks 
to revise the award decreed bv the DistnVt 
Munsif of Tirukoilur in O. S. No. 37 of 
1922 on the ground that he was a party 
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interested and never signified his agree- 
ment that the matter should be referred 
to arbitration. It is not di'=puted that the 
petitioner never agreed. He wasc.r parte 
in the suit and only those who put in an 
appeai ance signed in token of their consent. 
Nor can it l>e said that, by remaining ex 
parte he waived his riglit to be consulted 
in the matter. There is some confiict 
of judicial opinion on this point, the Cal- 
cutta High Court holding that even though 
he be ex parte, the party interested must 
be consulted and the Allahabad High Court 
holding the contrary view, Girijanath Roy 
Chowdhury v. Ka7inai Lai Mifra (,H 
Ajodhya Prasad v. Badai'-xd-Husain (2). 
The ruling case in this Court is Polita 
Parana Panda v. Narasinga Paxida. (3j to 
which I refer. 

It remains to consider whether the peti- 
tioner was a party interested. He was im- 
pleaded by plaintiff as one of his vendors. 
That is to say, he liad covenanted to convey 
a title to the plaintiff and was interested 
in the plaintiff's suit to establish that title, 
for otherwise he might be sued for damages. 
It cannot be argued that no question of 
damages could arise because the purchaser 
knew that there were disputes about 
the title. The plaintiff has freely admitted 
before the arbitrators that he knew of 
these disputes and objected but was 
assured that he would be given documents 
to prove that the property was the vendor s 
by ancestral right. That, in these circum- 
stances, the vendee still has a claim 
against the vendor is laid down in Vellay- 
appa Rowthen v. Bava Roxvthen (4) by a 
Bench of this Court. 

So it may be taken on the facts that in 
the present suit all the parties interested 
did not agree that the matter in difference 
between them should be referred to arbi- 
tration. 

It was next argued that even in such 
circumstances, this Court should not inter- 
fere by way of revision. The case 
already referred to Polita Parana Panda v. 
Narasinga Panda (3) is sufficient authority 
that such interference is justifiable. Vellay- 

appa Rowthen V. Baiua Rowthen (1) is some- 
times quoted as if a kourt acting under the 
Second Schedule of the Code was entirely 
immune from revisional proceedings. But 


(1) .13 Ind. Cas. 1G9; 27 C. L. J. 339. 
41 Ind. Gas. 357; 39 A. 489; 15 A. 

(3) 51 Ind. Cas. 155; 42 M. 632; 36 M. 

(4) 29 Ind. Cas. 747, 


L. J. 427. 
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if a Judge refers a case to arbitration, 
without the consent of the parties interest- 
ed, he is exercising a jurisdiction not 
vested in him by law as is made clear in 
this very ruling ; that is one of the con- 
tingencies for which the Judicial Com- 
mittee contemplated the possibility of 
revision. 

Lastly, it was suggested that the peti- 
tioner is colluding with the plaintiff and 
only remained ex parte in order to upset 
the award, should occasion arise. There 
is no evidence of collusion and if this were 
the plot, the respondents should have 
taken care to defeat it by discovering at 
the outset if the petitioner meant to with- 
hold his consent. 

Accordingly, the petition is allowed and 
the decree is reversed. The suit must 
proceed to trial, costs to be part of the costs 
of the suit. 

Petitioji allowed. 


BOMBAY HIGH COURT. 

lSecond Civil Appeal No. G23 of 1923. 

July 30, 1925. 

Present:— Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Madgavkar. 

GIRIAPPA 8UBANNA — Defendant — 

Appellant 

versus 

GOVINDRAO GANRAO — Plaintiff 

Respondent. 

Bombay Land Revenue Code (.4cl V of 1379), s. <SJ- • 
Landlord and tenant — Permanent teiiancy —Enhance^ 
ment f rent— Burden of proof, 

L nder s. 83 of the Bombay Land Revenue Code if a 

tenant proves that he has tiiity of tenure, then he is 

entitled to nxity of rent, unless the landlord can 

prove either by agreement, usage or otherwise that 

he has a right to enhance the rent If he proves 

such a right, the question of the extent of the enhance- 

ment must be left to the Coiirt as the final arbiter, 
[p. 315, col. 1.] 

Second appeal from the decision of the 

Assistant Judge, Bijapur, in Appeal No. 122 

of 19il, varying that of the Subordinate 

Judge at Bagalkot, in Civil Suit No. 276 of 
1920. 

Mr. A. Jahagirdar, for the Appellant. 

Mr. Bahadurji, (with him Mr. H. B, 
Guinaste,) for the Respondent 

^ JUDGMENT. 

Ma.cl60dy C. J, — The plaintiff sued to 
recover from the defendant possession of thtt 
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plaint land together with Ks. 19-10 0 as 
arrears of rent. The defendant pleaded that 
he was a permanent tenant, and not a yearly- 
tenant, and that the plaintilf had no right 
to enhance the rent. The Trial Judge found 
that the defendant was a permanent tenant. 
He was entitled to the presumption under 
the 2nd paragraph of s. 83 of the Land 
Revenue Code. 

Then the question arose as to the land- 
lord’s right to enhance. 

The Subordinate Judge relying on a 
passage of Dandekar’s Law of Land Ten- 
ures, held that he was entitled to fix a 
reasonable enhancement, which he declared 
to Rs. 100 a j’ear. 

On appeal the Assistant Judge remanded 
the case to the lower Court for findings on 
two issues: (1) Whether the plaintiiY proved 
that there existed no usage or custom in 
the localitj' in respect of the enhancement 
of the rent of the land of the like descrip- 
tion and tenure as the land in suit. (2) If 
not having regard to any sucli usage or 
custom as aforesaid to what extent would 
an enhancement of rent be made. 

It seems to me that, apart from the frame 
of those issues which does not err on the 
side of lucidity, the Assistant Judge had 
fallen into the same mistake as the Subordi- 
nate Judge with regard to the proper 
meaning of the last paragraph of s. 83 of the 
Land Revenue Code. He seemed to think 
that an agreement or usage with regard to 
enhancement of rent must be proved not in 
respect of the right to enhance but in respect 
of the exact percentage of increase or num- 
ber of times by which the assessment could 
be enhanced, and if no such usage could be 
proved, he assumed that there was a right 
inherent in the inaindar to increase the 
rent, and that the only' question for the 
J udge to decide was what was a reasonable 
enhancement. That is not the proper con- 
struction to be placed on the last paragraph 
of 6. 83. If a tenant proves that he has 
fixity of tenure, then he is entitled to fixity 
of rent, unless the landlord can prove either 
by agreement, usage or otherwise that he has 
a right to enhance the rent. When it has 
been proved that he has such a right, 
then the question of the extent of the 
enhancement must be left to the Court 
as the final arbiter. In districts where the 
usage exists it is common knowledge that 
inamdars get what they can from their 
tenants and there is no fixed rate of enhance- 
ment. In any event the evidencejn the case 


amply bears out that statement. I take it 
from the evidence led before the Subordi- 
nate Judge oil remand that it was proved 
that the usage or custom to enhance existed 
in this disti'ict, but the measure of enhance- 
ment was not fixed, it varied very largely. 
It was, therefore, for the Court to decide 
what should be a reasonable enhancement 
of the original rent. The Appellate Court 
thought that five times the assessment 
should be paid by the tenant. We have 
had a number of these cases from Satara, and 
I do not know of any case in which the Court 
has allowed a higher rent than three times 
the assessment, unless it had been proved 
that a very' much higher rate of enhance- 
ment was customary in the district. In tliis 
case the evidence is by no means decisive 
with regard to the number of times of the 
assessment by which rent has been enlianc- 
ed. Witness Gurunalh Venkatesh Kulkarni 
of Rampur in his cross-examination cited 
an instance in which the rent was raised 
from Rs. 18-0 to as much as Rs. 1.5, but 
the inamdar said he took as rent twice or 
thri(^e tlie assessment. From the Ichataa 
produced by the Kulkarni of Simikeri the 
same rate appeared tobe a generous average. 
In the village of Ganjihal belonging to an- 
other inamdar four times the assessment 
was the highest rate of enhancement. It is 
not apparent, therefore, why on a considera- 
tion of the evidence the Judge enhanced 
the rent to five times the assessment. 

I think, therefore, that the rent in the case 
should not be increased to more than three 
times the assessment. To that extent the 
decree of the lower A})pellate Court will 
be amended. The appellant is entitled to 
his costs of the suit throughout as the plaint- 
iff sued for possession. 

Madgavkar, J. — I entirely agree. 
The view of both the lower Courts based on 
a quotation from Mr. Dandekar’s Law of 
Land Tenures was apparently that the onus 
wason the tenantto prove the extentof limita- 
tion of the rightof enhancement. As I under- 
stand the section, once the permanent ten- 
ancy is proved the concludingclause of s. 83 
of the Land Revenue Code clearly places the 
onus on the landlord of proving his right 
to enhance the rent In the present case 
he has tried to prove the right by usage in 
the case of other inam villages and other 
permanent tenants in the same village. 
I, therefore, concur in the order proposed 
by my Lord the Chief Justice. 

Z. K. Decree amended. 
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MADRAS HIGH COURT. 

Skconp Civil Appeal No. 1500 of 1!)22. 

April 23, 1925. 

Pre’^ent; — Mr. Justice Phillips. 

MARATH VKKTIL KALLIANI AMMA 

and otuePv.s-— Defendants Nos. 1 to 8— 

Appellants 

versus 

COCHIN SIRCAR, represented i;v its 

Dewaii Rao Bahadur P. NARAYA^ixV 
MENON xVVKRCAL and others — 
Plaintiffs and Defendant No. 9— 

Respondents. 

Malahov Law — Annblinvam uatovc of — 

Anubhavam. mauninif of—Couslnn-tion of 
sequeot vond\ivt of pnrli€.->-, v> ^ roncy of. 

In Malabar tlic word 'anuhluu nvi' may l»c ns^d 
witli reference lo teiiur<' of lnn<l. and it will tlien 
jjvima facie iiniiort an irrpdeonial)li‘ or it may 

bt* used with roffremv to spocilii' inoiu-y or irrain 
rent rliaiTjcd on tliy laud, and iiitliat it will not 

imply anv tenure in lavour of tlio uranl<‘c. ’p. op;. 

col ‘i.i 

Vtjthilingaiii Pilloi v. kuthirnrattah .\air. M. 
501; lt> M. L. J. 308: 1 M. L. T. 2t)0. .Uana Vilcnima 
V. Karnavan (jopolan Xair, 30 M. 203, I'ulhur 'ravwnd 
Kavnaian v. Mulhignllitr Kumavaii Unriclintt, -lO hid. 
Cas. 379, followed. 

Where tlie remuneration mentioned in an 
a 7 iubkavam deed is a deliuite quantity of "rain out 
of the produce of the lands, a strong presumption 
arises that only a rent charfce was irrantetl. fj6/d.j 

Although tlie circumstances atteinling tlio execu- 
tion of a document may he looked at to construe its 
contents in order to ascertain the intention of the 
parties at the time, subsequent assertions by the 
parties witli reference to that document cannot affect 
its meaning, [p. 317, col. l.j 

Second appeal against the decree of the 
Court of the Subordinate Judge, South 
Malabar, at Palghat, in A. S. No. 110 of 
1920 (A. S. No. 549 of 1920, on the file of the 
District Court, South Malabar), preferred 
against the decree of the Court of Addi- 
tional District Munsif, Palghat, in O. S. 
No. 376 of 1919. (O. S. No. 435 of 
the file of the Principal District 

Palghat). 

Mr. K. Kinshna Mciion, for the Appel- 
lants. 

Messrs. C. V. Ana7ithakrish7ia Aiyar and 
C. V. Mahadeva Aujar, for the Respond- 
ents. 

JUDGMENT . — The question at issue 
in this appeal is whether the demise evi- 
dence by Ex. VII creates a perpetual or 
irredeemable tenure of the land. Both the 
lower Courts have found that it does not 
do so, but it is contended that although 
the lower Appellate Court has applied the 
principles laid down in decisions of this 
Court, it has failed to have regard to any 
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other circumstances in the case. TJie rele- 
vant portion of the document is as follows. — 

“The patfam being one hundred and 
twenty ;x/rrt.s of paddy, out of the pattain 
of 120 of paddy, deducting GO paras 
allotted for a)iubkava7)i and deducting 30 
paras for assessment out of the remaining 
GO paras, tJie balance payable yearly is 30 
para.s of paddy.” 

The document is not described as an 
anubhnvaui deed, nor is there any mention 
oi auubhavam tenure. In construing these 
documents the law has Ijeeii laid down in 
Vytliitiurfani Pillai v. Kutinravattah Nair 
(1) as follows: — 

1 he ])oint to l)e l?orne in mind with 
regard to '<tnab}iavam' is that it may be 
used with reference to teiiuj-e of land, and 
it will then prima facie import an irredeem- 
able tenure, or it may be used with refer- 
ence to a specific money or grain rent 
charged on the land and in that case it 

will not imply any tenure in favour of tl e 
grantee.” 

That case has been followed in Mana 
Vik-ramn v. Karnavan Gopalan Nair (2) 
and Puthur Tarivad Karnavan v. Mutki- 
yallur Kinnaran Harichan (3). In this last 
case it was held that Avhere the remunera- 
tion mentioned in the deed is a definite 
quantity of grain out of the produce of 
the lands, a strong presumption arises that 
only a rent charge was granted. In this 
case, theiefore, where the anubhavam is 
recited as relating solely to the amount of 
60 paras of the produce there is a strong 
presumption that only 60 paras is of the 
permanent nature. It is suggested that 
the last recital in the document “you 
should pay also one fanaTu per year as 
adiTtiakazhicha shows tliat it is a perma- 
nent tenure of land. The rent fixed for the 
land IS 30 paras of paddy and this one 
fanam per year as adiTnaknzhicha must be 
something else, and I think that it could 
only refer to the nominal pa3'ment fixed in 
respect of the anubhavaTn of 60 paras, 

otherwise, there would reallj’ be no mean- 
ing in this last clause. The final question 
that remains is, whether this very strong 
presumption has been rebutted by the 
appellant. It is contended that the sub- 
sequent conduct of the parties forme very 
strong evidence as to the meaning of the 
document. I am unable to go so far as 

(1) 29 M. 501; 16 M. L. J. 358; 1 M. L. T. 290. 

(2) 30 M. 203. 

(3) 43 Ind. Cas. 379, 
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this. Although the circumstances attend- 
ing the execution of a document may he 
looked at to construe the contents of the 
document in order to ascertain the inten- 
tion of the parties at the time, suhsecpient 
assertions by one of the parties with refer- 
ence to that document cannot afrec't its 
meaning. Had there been agreement bet- 
ween the parties dtiring a long series of 
acts which could only be explained by 
regarding the doi:umont as an irretleem- 
able tenure, there might be some force 
in the contention, but here it appears that 
the landlord always maintained tliat the 
lease was to be renewed, d'he fact that 
the tenants set up a permanent right cannot 
affect the meaning of the document, i 
may add that the Subordinate Judge has 
dealt with this evidence and it is a (pies- 
tion of fact whether such evidence is sutli- 
cient to rebut the original presumption, 
and, therefore, the finding should not 
be interfered with necessarily in second 
appeal. The lower Appellate Court lias 
adopted the right principles of law in con- 
struing the document, and I think its de- 
cision is correct. 

A further point is taken that the notice 
to quit was insullicient. Both the lower 
Courts have found that it was sullicient, 
and apart from that, it is found that the 
tenant denied his landlord’s title, wlien he 
was asked to take a renewal. In the face 
of that, no further notice would be neces- 
sary. 

The second appeal accordingly fails and 

is dismissed with costs. 

V. N. V. Appeal dismissed. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Exf.cution of DEiUitsK Appeals 
Xos. 51 AND 55 OF 1925. 

October 20, 1025. 

Present: — Mr. Ashworth, A. J. C., and 

Mr. Neave, A. J. C. 

PIRTHIPAL AND ANOTHER— Plaintiffs 

— Appellants 
versus 

BHASKOR AND others— Defendants 
AND MUKESHAR XATH and others— 
Plaintiffs — Re.spondents. 

Civil Procedure Code (Act V of lOOS), 0. A.VI I, 
r. {d)-^Po,rtUiQn suit'^Commisaioncr appointed to 


make partition — Report, order varyiiuj — Appeal, ir/fC- 

tlicr lies. . 

No lii's an m'L r hv a C’i'Uit jjassrd 

und?r (i XXVI. r. 11 C. P. O . CMiilii miiiK 
\’aryiiiuc liie rv“))ort. of a ( to 
inako a jiaiiif ion. ^ , 

Diilhin C'llah Korr v. Ra'lha Dulari Kocr, 10 V 46. >; 

0 Ind. Uov- x. s.' ivfonvd to. 

I'ixecution appeal from an order of the 
Suljoi'ilinate Judge, Gonda, dated the Tlth 
August lu25. 

.Mr. .U. Ahmad (for IMr. Mohd. Siddi<}ue) 
and Mr. L. S. Missra, for the Kespondeiils. 

JUDGMENT.— These purport to be 
appeals from orders i>assed in a partition 
case. The Court had given a preliminary 
decree declaring the rights of the parties 
in the property to l)e partitioned. It had 
then appointed a (’ommissioner for appor- 
tioning the property in accordance with 
the preliminary decree. The Commissioner 
made recommendations as to the property 
to be apportioned to each ])arty. Jhe 
parties objected to his iiroposals and the 
Court has accepted or varied these pro- 
]>osals. These appeals are from the order 

of tlie Court doing so. 

The appeals were admitted by a Single 
Judge of this Court, l)ut we are of opinion 
tharit was by some oversight Xo appeal 
will lie against an order by a Court confirm- 
ing or varj’ing a report of a (.’ommissioner 
to make a partition passed under O. XX\ I, 
r. 11(0). Order XLIH r. 1 provides from 

what orders an appeal shall lie and orders 

uiiderO. XXVI, r. 11 (3) lind no place there. 
J'he ruling in l)ulhi)i. (iolah Koerv. Radha 
Dulari Koer (1) has been cited to us in 
support of a right to ai)peal. That ruling 
merely decides that there should be aright 
of appeal ag;iinst a preliminary decree in 
a partition case. It does not decide that 
there can be an appeal on a Court’s de- 
cision regarding the apportionment made 
by a Commissioner in pursuance of the 
preliminary decree. To allow an appeal 
in such a case would be tantamount to 
allowing an appeal against a judgment 
instead of against the decree based on a 
judgment. For these reasons we dismiss 

these appeals with costs. 

2 , K. Appeals dismissed. 

(1) 10 C. 4G3: 9 Ind. Dec. (x. s.) 753. 
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BOMBAY HIGH COURT. 

Secoxd Civil, Appeal Xo. 223 of 1023. 

July 31, 1025. 

Present :—Siv 'Sormd.n Mucleod, Kt., 
(^hief Justice, and Mr. Justice Madgavkar. 

G.'VNGARAM HARI TELI and others 

— D E FEN DA N T3 — A PPELLAN TS 

VC vsu s 

GAXESH PANDURAXG GHAXEKAR— 

Plaintiff— R es po x d i- n t. 

liombdij Land Revenue Code {Act T of 167U), s. Sd— 
Pei'niancnt tenant — Enhancement of rent — b'vuit trees, 
rent, U'hether van he. chanjvd for. 

A tenant who is allowed lixity of tenure under 
P. 8.1 of the Boinhuy Land Revenue Cod? cannot he 
regarded as a tenant to be rack-rented. \p. 310. col. 1.) 

W iicre a j^enuanent ti'nant iiuj'roves iiis land ))y 
growing fruit trees th(*reon, the assessment on tin* 
land will he increased, and consequently the land- 
lord s rent will be increased. But the landlord cannot 
get rent l)ased on the asses.sment and in addition rent 
for the fruit trees also. [i6id.l 

Second appeal from tiie decision of the 
District Judge, at Ratnagiri, in Appeal 
Xo. I ll of 1021, confirming that of the 
I* irst Class Subordinate Judge, at Ratnagiri, 
in Civil Suit Xo. 125 of 1920. 

^Ir. G. S. Rao, for the Appellant. 

Mr. P. B. Shingne, for Respondents Xos. 
1 and 2. 

JUDGMENT. — The plaintiffs sued to 
recover possession of the plaint lands and 
to recover costs and rents for three vears 
before suit 1917-18 to 1019-20. They claim- 
ed that the defendants were annual tenants, 
the tenancy being duly terminated on 
March 31, 1920, by a notice sent on 24th De- 
cember 1910. The rent claimed amounted to 
half the profits for rice lands, for grass lands, 
and for fruit bearing trees, and one-third 
profits for a'a?’A;as lands, this being alleged to 
be tlie practice for Dharekari villages like 
the plaint one. The case comes from Ratna- 
giri, but plaintiff is not a khot but an 
ordinary landlord. 

The Trial Court held that the defendants 
were perpetual tenants, and that plaintiffs 
were entitled to enhance to a reasonable 
extent, and that reasonable enhancement 
was four times the assessment for two years 
in suit, and for the others in which there 
was famine, only twice assessment was 
decreed. 

But in addition to the decree for en- 
hancement at four times the assessment, the 
Judge also decreed to the plaintiffs rent 
for fruit trees which were grown by the 
tenants on the land, and with regard to one 
jack-tree in Thikan Gayal, he held that the 
defendants were only annual tenants. 


The defendants appealed. The only varia- 
tion in the decree which the Appellate 
Judge made was in the order of costs. The 
Trial Judge had directed the defendants to 
pay plaintiffs costs and to the extent of 
half the costs of Pleader’s fee and plaint 
Court- fee, whereas the Appellate Judge 
directed that parties should bear their own 
costs in the suit and in the appeal. 

It would appear from the evidence that 
in this village there has been a constant 
conllict Ijetween the plaintiffs and their 
tenants. The plaintiffs have not admitted 
that tlie tenants had any right to any 
fixity of tenure. In some cases suits were 
filed and the rights of the parties were de- 
clared, and the rate of enhancement fixed 
by tlie Court or by compromiae. It ia 
dillicult to gather from the judgment of 
the Appellate Judge what in these particu- 
lar cases he considered would be a reason- 
able enhancement. It is quite true that that 
judgment only related to the suit years, 
thus leaving it open to the plaintiffs at 
the end of the period to again claim enhanc- 
ed rent at any number of times the assess- 
ment which they might be pleased to fix 
themselves. Butthe Appellate Judgethought 
3J times the assessment, which was the 
average for three suit years as fixed by the 
Trial Judge, would be a fair rate forenhance- 
ment. As a matter of fact the Trial Judge 
thouglit four times was a fair rate. It was 
only because the crops were poor in 1918- 
19, that a lower rate was fixed for that year. 

It is not a fact then that the Judge in the 
Trial Court considered that 3J times the 
assessment was a fair rate for enhancement. 
And it would appear from the words in the 
judgment of the lower Appellate Court 
‘‘After all the margin between and 3 
time* the assessment is very' narrow” that 
he did not desire to interfere with the judg- 
ment of the Trial Court because the differ- 
ence was so small only one-third of the 
assessment. As 1 pointed out in the argu- 
ment one thing is perfectly certain that if 
this judgment stands, the plaintiffs will 
certainly contend that it was decided by the 
Courts that four times the assessment was a 
reasonable rate for enhancement. 

It has been urged before us that what is 
a reasonable rate is question of fact. But 
even if one looks at the question from that 
point of view, I am by no means clear that 
the District Judge did not think that three 
times the assessment was a reasonable rate. 
Considering that error, as I have just point- 
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ed out, in the reasoning of the judgment 
of the lower Appellate Court, 1 do not thinh 
that plaintiffs should recover from the ten- 
ants for the suit years, or in any one year, 
more than three times the assessment. It 
must be remembered that these defendants 
and other tenants have been in occupation 
according to the evidence, of their lands for 
so long that the origin of theirtenure cannot 
be ascertained. For that reason they have 
been allowed fixity of tenure, and for that 
reason also, I am of opinion they are not 
to be considered as tenants to be rack- 
rented. But in addition to the rent of the 
land the Judge had allowed rent for fruit 
trees. He admits that these trees have 
in most cases been planted within tliirty 
years last, and no usage with regard to 
charging rent for them has grown up, 
there being disputes practically since they 
began to bear fruit. Now, if a tenant 
improves his land by growing fruit trees 
the assessment will be increased, and con- 
sequently the landlord’s rent will be increas- 
ed, But the landlord cannot also get rent 
based on the assessment and in addition 
rent for the fruit trees. For that there can 
be no possible warrant. Then as regards 
the jack tree, we cannot agree with the 
decision of the Court below. Tlie Appellate 
Judge says: “It is different however with 
regard to the jack-tree. Exhibit d in appeal 
No. 156 of 1921 deposes T had taken on rent 
one jack-tree in Thikan Gayal, cannot say 
from whom.’ It is clear that if he had 
taken it from a permanent tenant he would 
have said so.” There is no reason why any 
exception should be made with regard to 
the one particular jack-tree, wdiich will come 
within our decision that the tenants are not 
liable to payadditionalrentforthefniit frees. 

The result will be that the plaintiffs are 
given a decree for rent at twice the assess- 
ment for 1018-19 and three times the assess- 
ment for the other years, and as plaintiffs 
have claimed that defendants were annual 
tenants, and sought to recover possession 
and on that question have lost, they will 
have to pay the costs of the suit throughout. 
The same decision will govern the other 
companion appeals, except S. A. No. 220 in 
which the decree of the lower Court is con- 
firmed with regard to plot B and the land 
called ‘Dehan Mala,’ held to belong to the 
plaintiffs. 

The cross-objections are dismissed with 
costs. 

z. K. 


MADRAS HIGH COURT. 

Seojnl) Civi l Ai’!’i;.\l No. 1()12 of rJ22. 

A)n'il 21, 1925. 

l^rescnt: -Ml'. Justice I)eva<loss. 

NALAKAKKAN AMBALAM 
P L A I N Tl F F — A P P E L L.V N 1' 

Vei'SllS 

Sri KALLALAGAU DEVASTIIANAM 
THiiGUGH ITS M.vn'ager U KRISIINASWAML 
IYENGAR — Defendant — Respondf.nt. 

.\ladra.-i Sstatc.-i Land .Ic? (I of llKKS), s. (•>)-- 
lX*v;\i)lliiinain — Ltrson inij/itipcrlii njipointed viaiuKjcr 
uUcthcr landholder— Occupiiiun rijhls, jrani o/, lalt- 
(/(/ !/ ()/. 

\VJirrf» tliere is a manager or Irustco of a 

devasthnnam, a person wlio is ni'i»oinlcd ini]>roi)Prly 
in his place cannot he treated as the real trustee and 
allowed to vali'lly repicsent the deia:>thnn<nn . A 
person st> ajtpoinled i.s n<>t a landholder who is the 
owner of the estate for the jiuvposes of s. •!(> (5) of 
tile .Madras JCslnlos Land Act and a grant by him of 
occui)ancy rights in non-ryoO land belonging to the 
deia^thanaiii is not valid and docs not hind the 
institution, [p. iE^O.col. l.j 

{Second appt^al against the decree of the 
District Court, Madura, in A. 8. No. 146 
of 1921, preferretl against that of the Court 
of the Deputy Collector, Melur Division, in 
Summary Suit No. 14 of 1920. 

Mr. Umnastnni Iyer, for the Appellant. 
JUDGMENT. — The lirst point urged 
in this second appeal is that the District 
Judge was 7iot justified in finding that the 
land in dispute was old waste on the 
ground that the defendant deiosihanam 
did not raise the <iueslion specifically in 
the written statement. No doubt the writ- 
ten statement does not raise the question, 
but there is evidence on record to justify 
the finding of the learned District Judge 
and this being a question of fact, 1 am 
bound by that finding, l^ven though the 
point was not specifically raised in the 
written stati ment, in the i)leading or in 
issues, yet both the parties seem to have 
adduced evidence as regards that and the 
matter was evidentially argued before the 
learned Judge and he came to the conclu- 
sion that the land was old waste. That be- 
ing so, I do not think the plaintiff has been 
prejudiced by the finding of the Judge. 

The next point urged by Mr. Ramasami 
Iyer is that the plainiiif acquired occupancy 
right by reason of s. 46of the Estates Land 
Act. His contention is tliat one Sundara- 
ramaSastri was the trustee at the time and 
he took a nazzar of Rs. 175 and granted 
the land to the plaintiff with occupancy 
right. There is nothing specific in the evi- 
dence to show that Bundararama Sastri 
gave occupancy right. Granting for the 


Apjieal allowed. 
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sake of argument that he did intend to 
give occupancy right to the plaintiff, the 
question is whether he Jiad the right to 
dispose of the (Lcrasthanam land in a inan- 
ner prejudicial to the interests of Wiedcms- 
thanam. Sundararania Sastri h-'i)peued to 
be the acting manager on actrount of the 
suspension of the manager one Anantha- 
krishna Xaidu. Ananthakrishna Naidu 
filed a suit contesting the validity of the 
suspension order and the suspension of 
Ananthakrishna Naidu was held to be 
illegal by the Civil Courts. Daring the pen- 
dency of the proceedings in the Civil Court 
Sundararama Sastri placed the plaintiff 
in possession of the plaint land. That he 
received a 7ia.r.car is not seriously disputed 
though the defendant does not admit that 
proper pattahs were tendered to the plaint- 
iff. But the real question is whether Sun- 
dararania Sastri had the right to grant 
occupancy right over the devasthaiKim 
lands in favour of the plaintiff. Under 
s. 46 the landlord could confer occupancy 
right in respect of non- njuti land on receiv- 
ing 2}, times the rent. But cl. (5) of s. -16 
says ‘The sums payable under this section 
for the acciuisition of the occupancy right 
shall be paid to the landholder who is the 
owner of the estate or part thereof, and any 
application or proceeding under tliis sec- 
tion shall be made only to or against such 
landholder." Though the term landholder 
may for certain purposes include Sundara- 
rama Sastri who was collecting the rents 
and who was recognized by the Collector 
and the Board, yet in order to enable the 
r^Jot to get occupancy right under s. -16 the 
act must be the act of tiie landholder who 
is also the owner of the estate. Uuder the 
definition of the term “landholder" one 
need not be the owner of the estate in 
order to be the landholder, for a person 
authorised to collect rents of the whole or 
portion of the estate by virtue of any trans- 
fer from the owner is landholder Avithiu 
the meaning of the term landholder used 
in s. 3. But there are certain things which 
can be done only by the landholder who is 
also the owner. Section 200 is an example of 
this. 1, therefore, hold that though Suuda- 
rarama Sastri was landholder for certain 
purposes he Avas not the owner of the 
estate and he could not, therefore, liave 
given occupancy right to the plaintiff. 
The argument of I\h*. Ramasami Iyer is 
that somebody must represent the dcvas- 
thanam and, therefore, he must be taken 
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to be the owner. This contention overlooks 
the fact that Sundararama Sastri could 
not properly represent tlie devasthanam 
as its manager tor the time being, as the 
suspension of Ananthakrishna Naidu Avas 

Av b .invalid by the Civil Courts. 

When there is the proper manager or trus- 
tee, a person Avho is appointed improperly 
in his place cannot be tiie real trustee and 
cannot repre.sent the estate. That being 
so, the act of Sundararama Sastri in fa\’our 
of the plaintiff could not confer any right 
as against the devasthandm. In the result 
the appeal is dismissed with costs. 

Appeal dismissed 

z. K. 


CALCUTTA HIGH COURT. 

Okiginal Civin Suit No. 2056 of 1923. 

May 1, 1925. 

Mr. Justice Page. 

KAMJ OO MA riDMED — P lai.vtiff 

? '6 VS l( S 

HARIDAS Ml LUICK an*d others — 

Defbndan'ts. 

..5. (D, /ri/)id). 

-I ix), - Mndcucc Act <7 of s. f) I— Construc- 

tion ot ilnciimciit-Atjrcemait to Irasc premises— 
Present (knuse -Intent inn of parties ~Rc<jistration, 

l nrerjistered aqrcement, admis- 
siotfit!/ of~()raf endmer, whether can he adduced 

luonlorto come ivithin the pun’Uw of s. 17(2) (t) 
of the Ucftist ration Act an asjreemont must at least be 
one luuPn- which the parti-'s have a/yreed upon the 
terms whicli arc to be included in the formal docu- 
ment Ipv which, if and Avhen it is executed, a transfer 
of an mtcre.st in the property will be effected. Other- 
wise the agreement will amount merely tea contract 
to enter into a contract as to the term.s of which 
latter contract the parties are not already agreed, and 
such an agreement is not known to the law and is not 
recognized by it. [p. 321. col. 1 J 

Although under an agreement to demise the term 
of the lease is to commence at a future date or a 
formal document is to be subsequently executed be- 
tween the parties, it does not necessarily follow that 

Avill not operate as a present demise 
of the premises. U bother an agreement amounts to a 
present demi.^ or not depends upon the intention of 
the parties Avhich is to be gathered from the langu- 

age in which the agreement is couched, [p 324. col. 2: 
p. 32o, col. 1.] ' 

The plaintiff ^Qt the following letter to the de- 
fendant I do hereby agree to take by our personal 
settlement your liouse and premises No. 7, Bow- 

bazar Street on a lease for 21 A*ears under following 
terms : — “ 

(iv thousand rupees salami. 

(2J Rent Rs. 400 per month. 


fW I. 6 . 19^] 
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(.'D Ii.>th taxes, owner and occupier, should be paitl 
by in.'. 

v-ii Tliorousli repair will be done every live year.-'. 

(5) The period I'f lease will be settled from "t 
December 1921. " To tliis the defendant replied that 
he conlirnied the iilaintilY's letter and that all terms 
would be settled on the anreeincnt. Neither of the 
letters was registered. Snbsecpienlly the defendant 
sold the premises to other persons and the latter 
served a notice on the plaintitY to vacate the pro- 
mises. PlaintilT thereupon brought a suit for specilie 
performance of the agreement to lease the premises to 
him contained in the two letter.s : 

Held, tl) that the agreement containcil in the letters 
amounted to a present demise of tlie premises and 
created an immediate interest llierein and that the 
letters being unregistered were inadmissible in evi- 
dence by reason of the provisions of s. 1'.) of the 
Registration Act; []>. .■)25. col. 2.] 

(2) that oral evidence of the terms of the agreement 
was baire<l by the provisions of s. 91 of the 1‘lvideucc 
Act ; [p. dldi, col. 1.] 

(9) tliat the letters could not b > ndiuitlcd in evi- 
dence even for the. purpose of proving the terms of 
llie agreement in order to enable the plaintiiY to 
claim specitic performance of the agreement, [p. d29, 
col. 2.] 

[Case-law referred to.] 

Messrs. C. Banram, S. R. Das (Jr.) and 
Nagendra Natk Bose, for the PlaintilT. 

Messrs. II. D. Bose M. X. Kurijilal, B. C. 
G/iose and Dr. jB. Roy Ckowdkiinj, for the 
Defendants. 

JUDGMENT.— In this suit the plaint- 
iff claims specilie performance of an alleg- 
ed agreement to lease certain premises 
known as No 7, Bowbazar Street, Calcutta, 
and, in the alternative, damages for breach 
of the said agreement. 

It appears from the evidence that on the 
19th November 1921 an interview took 
place between the plaintiff and the lirst 
defendant, who was then the owner of the 
said premises, as the result of which the 
terms of the alleged a;reement to lease the 
said premises were embodied in the follow- 
ing two letters : 

Calcutta, 19-11-1921, 

No. 7 Bowbazar Street. 


Babu Haridas Mullick, of 46, Hidaram 
Bhnerji Lane. 

Dbar Sh’, 

I do hereby agree to take by our personal 
Betltltement your house and premises No. 7, 
Bowbazar ^reet on a lease for 21 years 
under following terms : — 

(1) Four thousand rupees salami. 

(2) Kent Rs. 400 per month. 

(3) Both taxes, owner and occupier, 
should be paid by me. 

(4) Thorough repaid will he done every 
five years. 

21 




(5) The period of lease will be settled 

from 1st of December 1021. 

(Sd.j Ramjoo Mahomed. 

Calcutta 19-11-1921, 

46. liidaraui Banerji's Lane. 

To Ramjoo Mahomed, Esq., 

No. 7, Bowbazar [Street. 

Dear Sir, , , i x- 

I do confirm your letter dated I9th No- 
vember 1921. All terms will be settled on 

the agreement. 

Yours faithfully, 

(Sd.) I laridas Mullick. 

At all material times both before and 
after the execution of tliese two letters, 
the plaintiff was in possession of the said 
premises. Neither of tlie letters of the 19t,h 
November 1921 was registered pursuant 
to the provisions of the Registration Act 
(XVI of 19US). On the 2ud March 1923 the 
first defendant sold tlie said premises to 
the other defendants whom I will call the 
Nan defendants, and on the 23rd April 
1923 the Nan defendants served a notice 
on the plaintiff* to quit the premises at the 
end of May 1923. , , . , a, . 

The defendants, inter alia, pleaded that 
the said letters did not amount to a con- 
cluded agreement to lease the said pre- 
mises, but, in the events that have happen- 
ed, 1 have not heard the defendant's evi- 
dence on that issue. In the course of the 
trial the two letters of 19th November 1921 
weie tendered in evidence on behalf of the 
plaintiff. Counsel for the defendants there- 
upon contended that if the said letters 
did not amount to a concluded agreement 
fora lease the plaintiffs claim must fail; 
oil the other hand, if the letters were 
tendered as documents embodying the 
terms of a concluded agreement to let the 
said premises for a term of 21 years as 
alleged, they contended that the said letters, 
not ° having been registered, were inad- 
missible uinler s. 2(7J, 17 and 49 of the 

Registration Act. 

‘•Section 2(7} — ‘Lease’ includes a coun- 
terpart, kabuliyat, and undertaking to culti- 
vate or occupy, and an agreement to lease." 

‘ Section 17 (1)— The following documents 

shall be registered • 

(6) other non-testimentary instruments 
which purport or operate to create, declare, 
assign, limit or extinguish, whether in pre- 
sent or in future, any right, title or interest, 
whether vested or contingent of the value 
of Rs. 100 and upwards, to or in immove- 
able property, 
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[d) Leases of immoveable property from 
year to year, or for any term exceediri^^ 
one year, or reserving a yearly jeiit." ° 

“Section 4y.—Xo document required by 
s. iMo be registered shall (a) ahect any 
immoveable property comprised therein, or 
(b) confer any power to adopt, or (c)’be 
received as evidence *of any transaction 
atrecting such property or conferring such 

power, unless it has been registered. ' 

Counsel for the plaintiif urged that the 
said documents were admissible on the 
following grounds: — 

{i) That the agreement contained therein 
did not amount to a present demise of the 
said premises, or create an immediate in- 
terest therein, but merely created a ri‘^ht 
to obtain a formal lease, and was within the 
exception set outin s. i7 

{ii) I hat the documents iu question were 
evidence of au agreement winch was cap- 
able of being speeitically pei'foi’ined to which 

the doctrine laid down in Walsh v. Lonsdale 

(1) applied : 

{iii) 1 hat they were not adduced as 
evidence of any transaction atlectin" im- 
moveable property, but as evidence^ of a 
personal obligation by the first defendant 
to execute a lease for the breach of which 
the plaintiif was entitled to damages. 

^ Jn support of his first contention t^unsel 
for the plainlill relied upon the decisions 
in Panchanan Basu v. Chandi Charan Misra 

(2) and Hemanta Kumari Debt v. Midnamir 
Zaviuidari Co. (3). In Panchanan BaL's 
case {2) Jenkins, C. J., stated : — 

In my opinion, the soUhnama here does 

not amount to a lease within the meaning 

of cl. fd; ofs. 17 of the Registration Act 
On a fair reading of the document, 1 think 
that no immediate interest was created 
there was no present demise, and the docu- 
ment V as merely an agreement to create 
a lease on a future day, the terms of which 
were to be defined "by documents to be 
thereafter executed. The case, therefore 
seems to me to fall within cl. (h) ofs 17 
of the Registration Act.” 

laHemanta Kvmari's case (3j Lord Buck- 
master observed: — 

The Registration Act of 1908 provides 
that ‘lease includes an agreement to lease, 

(IV (1882) 21 Ch. D. 9; 52 L. J. Ch 2- 46 L T fi‘8- 
31 \V. R. 1U9. .v,a. 10 1^. i. 

(2). 6 Ind. Cas. 413; 37 C. 808; 14 C. W. N. 874. 

T‘ ^ 46 J. A. 240; 37 M. 

A,J . J. 1117; 24C. AV. N. 177; (Jtt20)M 
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and by s. 17 enacts that leases must be 
registered, the penalty for nc>n-registra- 
tion being imposed by s. 49, which provides 
tliat, if not registeied, no document sJiall 
all’ect immoveable property which it com- 
prises or be leceived as evidence of any 
transaction affecting such pruperty. If the 
document in question can be regarded as a 
lease witliin the meaning of tiiis definition 
it could not be received in evidence. Their 
Lordships are of opinion that it cannot be so 
regarded. An ‘agreement for a lease’, which 
a lease is by the tJtatute declared to include, 
must, in their Lordships’ opinion, be a 
document which eilects an actual demise 

and operates as a lease Until 

the happening of that event it was impos- 
sible to determine whether there would be 
any lease or not. Such an agreement does 
not. in their Lordshi])s’ opinion, satisfy the 
mean in g of the i)hrase ‘agreement for a lease’, 
which, in the context where it occurs and 
in the Statute in which it is found, must in 
their oiiinioa relate to some document that 

creates a present and immediate interest 
in the land.” 

it becomes necessary for the Court, there- 
fore, to determine the meaning of tlie term 
“present demise.” It is well-settled that 
whether an agreement amounts to a present 
demise or not depends upon the intention 
of the parties which is to be gathered from 
the language in which tlie agreement is 
couched. _ *’ The single question is, what 
was the intention of the parties using 
those expressions? AVas it, that this agree- 
ment should confer the legal interest ; or 
was it not in their contemplation that there 
sJiould he another instrument to give that 
legal interest ?” [Per Lord Kenyon, C. J.,in 
Doc V. Ashbu7'ner (4)]. And “ if the words 
of the insti ument be ambiguous, we may call 
in aid the acts done under it as a clue to 
the intention of the parties” [Per Tindal, 

C. J., in Doe d. Pearson v. Ries (5).J 
Xow% the term “present demise" or “actual 
dt mise ” has a definite legal meaning, and 
in Older to asceiiaiu the true consti uction 
which is to be placed upon the terni it is 
necessai y to leler to s(<n)e of the cases in 
which the meaning to be attributed to the 
words “ present demise " has been explain- 
ed. 'Ihe earliest case to which 1 need 
refei is Maldon's case (0), in which the wotds 


(4) (1793) 5 T. R. 163 atp. 167; 101 E R. 93. 

(.5/ ,1832j8Bmg. 178 atp. 181; 1 U. & acott 259; 1 
L. J. C. P. 73; 13lK. R. 369. 

, (6; (1589J Cro. EUz. 78 fi. R. 299. 
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“you shall have a lease of my lands in 1) 
for 21 years, paying therefor 10 shilUugs 
per annum; make a lease in writing, 
and I will seal it” were held to be a 
good lease by parol; and that the making of 
it in writing was but for further assurance. 

In Baxter V. Broivnc {!) the agreement 

“ On the 2Sth of November 17G0, the said 
JohnAbrahall and Percival Lloyd entered 
into an agreement, .with the defendant 
Browne, whereby they agreed (inter alia), 
‘with all convenient speed to grant a lease to 
the said Browne of, and they did iherehy set 
and let to him, all that, etc.’ to hold for 21 
years from Candlemas then next, at the rent 
of £230 per annum, payable half yearly 

fr\ '' 

It was held that this was a good lease in 
prccsenti, with an agreement to execute a 
more formal and perfect lease in future. 
In Barry v. Nngent (tij the form of agree- 
ment was: , , . 

“ Be it remembered that J. Barry hath 

set and by these presents doth demise, etc., 
unto R. ILetc. for 21 years to commence the 
5th May or 1st November, whichever lirst 
happens after the said F. B. recovers the 
said land from ^1. O. The said R. F. co- 
venanting and agreeing on the foregoing 
conditions to pay J. B. £ 110 yearly and 
every year during the said term, etc leases 
with power of distress, and clauses foi 
re-entering, and all other clauses usual be- 
tween landlord and tenant, to be drawn and 
signed at the request of either 
soon as J. B. recovers the said lands from 

M. O., etc." 

The Court held that the document operat- 
ed as a present demise, as did the Court of 
King’s Bench in Poole v. Bentley (0) in 
which the agreement in suit was contained 
in a “ Memorandum of an agreement this 
12thof June 1806 between J. Poole and P. 
Bentley. The said J. Poole hereby agrees 
to let unto the said P. Bentley, and the said 
P. Bentley agrees to take of the said J. 
Poole, all that piece of land (describing it) 
for the term of 01 years from Lidyday 
next, at the yearly rent of £120 free 
and clear of all taxes etc., the said rent to 
be paid quarterly, the first quarter s rent 
within 15 days after Michaelmiis I'sOT. And 
that for and in consideration of a lease to 
be granted by the said J. Poole for the 

(7) (1775) 2 niftck W 96 E R. 573. 

(8) (1782) 3 Dougl. 179; 99 E. R. 601. 

^) .(1810) 12 East 168; 101 E. K. 06. , 
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said term of years, the said P. Bentely agrees, 
within ilie space of four years from the 
date liereof, to e.Kpeud and lay out in live or 
nmre houses of a thinl rate or class of 
building £ 2,000: and the said -J. Poole 
agrees to grant a lease or leases of the said 
land and premises as soon as the said live 
houses are covered in : and the said P. 
Bentley agrees to take such lease or 
leases, and to execute a counter-part or 
counter parts thereof. 'Phis agreement to 
be considered binding till one fully prepar- 
ed can be produced." 

Lord Ellenborough. C. J,, observed : — 

"The rule to be collected from all the 
cases is, that the intention of the parties, 
as declared l)y the words of the instrument, 
must govern the construction: and here 
their intention ai^pears to have been that 
the tenant, who wa.s to expend so much 
capital upon the premises within the first 
four years of tlie term, sliould have a pre- 
sent legal interest in the term, which was 
tobelunding upon botli parties: though 
when a certain progress was made in the 
buildings, a more formal lease or leases, in 
which perhaps the premises might be more 
particularly described for the convenience 
of underletting or assigning, might be exe- 
cuted." 

In Doe V. Groves (10) where by an instru- 
ment dated 7th Marcli 1798 A agreed to let 
to B certain premises from the 5th April 
1798 it was held that the words amounted 
to a present demise. Lord Ellenborough, C. 
J., observed ; — 

"If by the terms of this agreement it had 
been provided that there should be no 
entry until a lease was executed, I should . 
have had considerable doubts. 13ut as the 
case stands it does appear to me that the 
instrument must be considered as a pre- 
sent lease from the 5th of April 17:J8. From 
that period it has the operation of a demise, 
not depending upon the contingency of the 
party’s granting a future lease, which was 
a stipulation only for the better security of 
the lessee. It falls, therefore, within the 
case of Poo(e V. (9): and in Barry . 

v. Nugent (8) the Court thought, nolwith- , 
standing it was agreed that leases with the 
usual cdauses were to be drawn, that such 
a stipulation did not affect the words of 
present demise. Here the lessee might , 
never have the benefit of an executed lease: ; 
in the interim, therefore, this was anagree* 

ao) (1812) 15 E»st 214; 104 E. R, 837. ' ,, 




RAM-JOb MAHOMED 


ment to operate as a present demise, com- 
mencing immediately from the 5th of April; 

though a more formal lease was afterwards 
to be granted.'’ 

_ In Doe d. Pecmon x. Ries {o) Tindal. C. J. 
in the course of his judgment observed : 

agrees to take’ have been 
held^words of present demise from tlie case 
of Goodtitled. Eaticick v. Way (11) to the 
present time.” 

Bosanquet, J., added ; — “The question is, 
whether it was the intention of these pav- 
ties that the lessor of the plaintiff should 
take an immediate interest, or wait till the 
execution of a future lease. However desir- 
able it may be to hnd some certain criterion 
for ascertaining the intention of parties 
upon such occasions, the dilference between 
instruments is so great that none such has 
yet been discovered. The stipulation to 
graut^ a future lease has been considered 
insufficient for that purpose, for though a 
circumstance to be looked at, it is of 
itself inconclusive. The language adopted 
in the present instrument has always been 
held to import a present demise, and that 
inference is borne out by the acts of the 
parties.” 

In Gore v. Lloyd (12) Baron Alderson laid 
down the rule to be “that you must look at 
the whole of instrument to judge of the 
intention of the parties as declared by the 
words of it, for the purpose of seeing whe- 
ther it is an agreement or a lease. And, 
looking at the whole of this instrument it 
appears to me that it was not intended’ to 
gtve.an immediate right to the party to be 

from that moment and before the execu- 
tion of any lease, a tenant from a future day, 
but that the true construction of the instru- 
ment is, an agreement between the parties 
that at a future time one of them shall be- 
come, the tenant, provided certain things are 
intermediately done by the landlord or his 


agent, so as to put the premises into a 
certain state, which the agreement describes 

Where, indeed, by an 

agreement of this sort, one person agrees to 
tal^e certain premises at a certain rent from 
a certain time, and both parties sign the 
paper; looking at the whole of such an 
instrument together, nobody can doubt, 
that, though it contains no words of demise 
by tjhe- party who signs it as landlord, such 
an instcumeat would amount to a lease, 

(U) n787)lT. R. 7J5:<)9K.R. 1319. 
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because you cannot give effect to tlie signa- 
ture, unless by supposing that there is an 
implied agreement to demise, besides the 
express words by whicJi tiie tenant agrees to 

It appears to me, therefore, that 

there is an obvious distinction between the 
two cases, and that, upon the wliole, this 
instrument is not an agreement of demise, 
but it is an agreement that there shall be, 
under certain circumstances, at some future 
time, if certain things be done, a demise ; it 
is an agreement between the j'arties, the 
terms of which, undoubtedly, were to regu- 
late the future tenancy, if a future tenancy 
should exist.” 

Seealso perSargent. C.J.AaPurmanand' 
das Jiii'andas v. Dharsey Virji (13). 

_ Now, I do not intend in this case to con- 
sider the terms which an agreement must 
contain in order to come within s. 17 (2) (v) 
of the Registration Act. i)ut, in my opinion, 
such an agreement must at least be one 
under which the parties have agreed upon 
the terms which are to be included in the 
formal document by which, if and when it 

is executed, a transfer of an interest in the 

premises will be effected. Otherwise the 
alleged agreement will amount merely to a 
contract to enter into a contract as to the 
terms of which lattercontract thepai’ties are 
not already agreed. Such an agreement is not 
known to the law : see per Parker. J., in Von 
Hatzfeldt Wildcnbury v. Alexander (14) and 
Lord Stendale, M. K., in Rossdale v. Denny 
(15). It is not necessary forme, however, 
to embark upon a discussion of the mean- 
ing of this sub-section, because, having re- 
gard to the language used in the letters, I 
am clearly of opinion that the terms of the 
agreement therein contained amounted to a 
present demise of the said premises. In my 
judgment a lease of the premises was there- 
by created, although “if there be words of 
present demise, it is immaterial whether 
the instrument be called a lease, an agree- 
ment, or a memorandum of agreement ” [per 
Park, J., in Doe d. Pearson v. Ries (5) at 
page 184*]. 

The defendants contended that the words 
“all terms will be settled on the agreement” 
indicate that the matter was still in the 
stage of negotiation, and that on. to the 
19th November 1921 the parties had not 

(13) 10 B. 101: 5 Ind. Dec. (n. s.) 453. 

(14> (1912) 1 Ch. 2S4 at p. 28S; SI L. J. Ch. 184: 105 
L T. 434. ' * • • 

(15) 11921) 1 Cli. 57 at p. GO; 90 L. Oh. 20-1: L. 

T. 29^ 65 S. 5. 59; 37 T. L. K. 45, 

•Page of (1882) a "Bing .— 1 t’d.j ^ ^ 
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agreed as to what the terms of the lease 
should be. If that contention were held to 
be sound, and no concluded agreement for 
a lease had been arrived at, the plaintiff’s 
ease must fail. But, having regard to the 
language that was used, t am of opinion that 
the parties intended that the two letters 
should transfer to the plaintiff an immediate 
interest in the premises, and that if a formal 
Ifease were to be executed the further docu- 
ment should be settled on the terms set 
out in the plaintiff's letter, and would only 
be executed by way of further assurance. 

Mr. Bagrani, in support of his contention 
that the letters were admissible, relied upon 
the decision of Mr. Justice hdetcher in 
Satyendra Nalh liorc v. Anil Chandra (iliosh 
(I'G) and urged that as the term was to com- 
mence on a date subseciuent to that upon 
which the agreement was made it was not a 
present demise. In the course of his judg- 
ment Fletcher, J., observed ; — 

“The agreement is dated the lOth Septem- 
ber 1900 and provides for the grant of a 
lease to the plaintiff for a period of five 
years commencing from the next day, i. c., 
1st Assin 1313, .S’. On the day that the 

agreement was executed it was not to 
operate, nor could it have operated, as a 
persent deniise to the plaintiff; an(l the 
agreement also provides that the plaintiff' 
ehould get ‘proper Icahuliyat registered at 

his own costs soon.’ ” 

I regret that I arn unable to acquiesce ^ m 
the reasoning upon which that decision 
appears to be based. It is clear from the 
decisions to which I have refei red that, al- 
though the tennis to commence at a future 
date or a formal document is to be execut- 
. ed, it does not necessarily follow that the 
agreement will not operate as a j)re&ent 
demise Of the premises. With all due 
deference Mr. Justice Fletcher appears to 
have proceeded upon a mistaken view of tlie 
pneaning which is to be attributed to the 
term “present demise”, and to have based 
iiis conclusion on unsound premises. Neither 
in Hemanta Kumari Debt's case (3) nor in 
Panchana n Boses case{2) could the agreement 
.in suit on any reasonable interpretation of 
its terms be regarded as a present demise. 
But it is to be observed that Lord Buck- 
inilsier slated that “if the document in 
. question can be regarded as a lease within 

• the meaning of this definition, it could not 

4 • 

(10) 5 lud. CaB. 38; 14 €. W; N. 65.- 
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be received in evidence.” In the^ Port 
Canning and Land Improvement Co. y. 
Katijoni Debi (17) which was an appeal ill 
a suil for enhancement of rent, Mr. Ameer 
Ali, in deliverinir the judgment of the Privy 
Cotincil. (i!)';('i'\\‘d : — 

“In snppoit of her contention that the 
tenure then created was non-enlmncible, the 
defendant producetl a memorandum execut- 
ed by Eduljee Cowasjee, which she alleged 
set out the terms of tlie contract. To the re- 
ception in evidence of this memorandum 
the plaintiff company objected, contending 
that, as it was unregistered, it was inadmissi- 
ble under s^. 17 and 17 of the Indian Uegis- 
tration Act. The Subordinate Judge over- 
ruled the objection holding that it was 
neitliera lease nor an agreement for a lease, 
but only a mcmoiandum relating ton pre- 
vious and completed transaction by which 

the tenure holders had obtained possession 
of the lands, ff'he learned Judges of Ihb 
High Court take the same view. Their 
Lordships are unable to concur with the 
judgment of the High Court on this point 
infaceof the admission by Kamtrahi Chakra- 
varti, one of the tenure-holders, that he got 
into possession under the memorandum, 
which he regards as his lease. Being un- 
registered, it is inadmissible in evidence, 
and no effect can be given to it.” 

vSee also Purmana}iddas Jiicandas v. 
Dharscif Virji (13), Narayanan Chetty v. 
Muthiali Servai (18). Dnrga JArisad Singh 
V. Rajendra Narain Bngehi (19), Nanak 
Chand v. Muhammad Zahnr-ud-Din (20). 

I hold, therefore, that the agreement con- 
tained in the two letters of the IDth Novem- 
ber 1921 amounted to a present demise of 
the said premises, and created an immedi- 
ate interest therein. The two letters have 
not been registered, and, therefore, are in- 
admissible as evidence by reason of the 
provisions of s. 49 of the Registration Act. 

The plaintiff further contended that, in- 
asmuch as the agreement was contained in 
more documents than one, none of the docu- 
ments need have been registered. In my 
opinion there is no substance in this conten- 
tion. In Port Canning Land, Investment, 


(17) 5:nnii. Cas. 522; 24 C. W. N. 3(>0; .37 M. L. J. 
578- 17 A. L. J. 1061; 1 U. P K. (P. C.) 91; (1920) 
M \V. N. 100; 11 L. W. 290 (P. C A 

(18) 8 Ind. C:iB. 520; .35 M. 03; 9 M. L. T. 142; 21 M. 
L. J. 41: ll910y M, \V N. 743. 

(19) 4 Ind Pas. 713; 37 ('. 293; 10 C. L. .1. .570. 

(20) 73 Ind. Cas. 927; 4 L. 14; 5 L. L. .1 .257; (1924) 
A. I. 27. 
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l^eclamation and Dock Co.v. Smith (21j Sir 
Montague E. Smith, in delivering the judg- 
ment of the Privy Council, observed : — 

“A question was raised, whether the letters 
did not form an agreement which should 
have been registered under the Indian Regis- 
tration Act; l)ut their Lordships think that 
the High Court was perfectly right in hold- 
ing that the letters did not require registra- 
tion. They do not amount to a lease or an 
agreement for a lease, but are evidence of a 
contract of a special character, not coming 
within any of the delinitions found in the 

Registration Act." 

1 gather from that judgment that if the 
documents in question had come within the 
provisions of the Registration Act their 
Lordships would have held that it was 
incumbent upon the party producing them 
to prove that they had been duly registered : 
see also Boyd v. Kreig (22) and Morgan v. 
Fernandez (23). 

It is conceded by learned Counsel on be- 
half of the plaintiff that if these documents 
are inadmissible in evidence it is not open 
to him to adduce oral evidence of the terms 
of the said agreement by reason of s. 91 of 
the Evidence Act. Counsel further con- 
tended that the documents in suit were not 
tendered as evidence of any transaction 
affecting the premises. Rut, in my opinion, 
it iti so clear that an agreement which creates 
an immediate interest in immoveable pro- 
perty “affects" such property within s. 49 
of the Registration Act, that I do not think 
it necessary to discuss the plaintiff’s conten- 
tion to the contrary. It is, I think, enough 
that I should mention that such a conten- 
tion vyas raised : See Narayanan Chetty v. 
Muthiah Sercai (IS), liidted, it can only be 
on the assumption that the premises in suit 
were affected by the agreement that the 
plaintiffs impleaded the Nan defendants 
who are assignees of the reversion from the 
1st defendant. Counsel for the plaintiff 
then contended that the equitable doctrine 
propounded by Jessel, M. R., in Walsh /. 
Lonsdale (1) formed part of the law in India, 
and that even if the documents in question 
were inadmissible as evidence of a present 
demise under s. 49, these documents were 
admissib le as evidence of the terms of an 
’agreement which was capable of being 

. (21) 1 I. A. i2t at p. 143; 21 W. R. 315; 3 Sar. P. C. J. 
359 C ) - 

(22) 17 d. 518;^ Ind. Dec. (n. s.) 905. 

(23) . 3? Ind. Cas. 439; 30 IH. L. J. 519: 3 h. W. 370: 
1916) 1 M, W. N. 373; 19 M. h. T. 377, 
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speci!ically performed to the same effect 
under which agreement the plainliff: was in 
possession of the premises; oee Bibi Jawa~ 
hir Kumar i v. (Jhatterput Singh (24), Bur- 
jorji Cursetji Pantkaki v. Muncherji Kuverji 
('25 k Ne mai Charan Dhubal v. Kokil Bag 
(2i}), Kedar Nath Joypuoria v. Poorasundari 
Dasi (27), Syam Kishore De v, Lhnesh Chan- 
dra Bhattacharjee (28). Now, it is unntces- 
saiy in this case to discuss to what extent 
the doctrine of Walsh v. Lonsdale (1) can 
be held to apply to a transaction relating to 
land in India. I am inclined to agree Avith 
Wallis, (J. J., that the words “agreement to 
lease" which were included in the definition 
of a lease at least so far back as the Regis- 
tration Act of 18GG, long before the enact- 
ment of the Transfer of Properly Act, were 
intended to guard against the possibility 
that the Courts in India might otherwise 
extend the same degree of recognition to 
agreements to lease that is extended to them 
pursuant to equitable principles in Eng- 
land: per Wallis, C J., in Swaminadha Mu- 
daliarv. kaniaswami Mudaliar (29). But 
in this case the matter does not arise for 
consideration. 1 am clearly of opinion, how- 
ever, that an unregistered document inad- 
missible under s. 49 cannot be admitted as 
evidence to prove the terms of an agree- 
ment to the same effect in circumstances to 
Avhich the doctiit^e of Walsh v. Lonsdale 
(1) may be applicable. I agree with the 
aigument of Dr. Rash Behary Ghose in the 
case olNemai Charan Dhabal v. Kokil Bag 
(26) “that the ca&eis really one in which the 
plaintiff is endeavouring to evade the opera- 
tion of the Registration Law, and by falling 
back upon a pretended anteiior oral agree- 
ment to use and give effect to two docu- 
ments, which, if they exist, cannot be receiv- 
ed in evidence, and Avhich, if they could be 
received in evidence, could not legally, 
being unregistered take effect as against 
registered documents relating to the same 
property". In the case of Sanjib Chandra 
Sanyal v. Santosh Kumar Lahiri (30), Mr, 

(24) 2C. L. J. 343. -l 

(25) 5 B. 14; ; 3 Ind. Dec. (n. s.) 96. 

(26) 6 C.534: 7 C. L. K. 48/; 3 Shome L. R. 252; 3 
Ind De-. (n. s.) 347. 

(27) 0 Ind. Cas 634; 11 C. L. J. 548. 

(i8) 551ud. Cas. 154; 24 C. W. iv. 463; 31 C. L. J. 
75. 

(29) C2 Ind. Cas. 554; 44 II. 399 at p. 402; 40 M. b. •!. 
lfil;13L. W. 327; il921i M. W. N. 145; 29 M. L. T. 
152. 

(30) 69 Ind. Cas. 877; 49 C, 507 at p. 522; 26 C W, 
K. 329; (1922) A. 1. R. (C.) 436,1 
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Justice RaTikin observed that “the decisions 
of tlie Judicial Committee in the case of 
Hemanta Kumari Debt v. Midtiapore Zetnin- 
davL Co. (3) and Port Canning aitd L aid 
Improuemtnt Co. v. Katij'ini L)cji{ii'i 
it im'i ossible for to !mld tliir. tiie agrec- 
lueiit in this case can he pul in evidence or 
that its terms can be specilically enforced. 

If I admit ttie document at all, it seems to 
ms that 1 would lie receiving u as evidence 
of a transaction aft'ecting the property. If 
upon its true CDUstruclion, it is meant to 
take etfect as a present demise, 1 cannot 
treat it ai sometlung else or as evidence of 
a transaction dilYerent from ‘his in nature 

and so avoid the Statute. My opinion is 
that against the prohibition of the Statute 
jio estoppel avails and that there is nothing 
in Walsh v. Lons laic (1.) or the cases under 
the Statute of Frauds to cover the plainliJ 
in this case", lam of the same opinion; see 
also ULfatunnissa v. Husain Khan [<i\) and 
Harayanan Cbctty v. M utkiali t^ervai (Ibj. 

■ Oounsfl further contended that at any rate 
the letters were admissible as evidence of 
an agreement to grant a le ise for the breach 
of which the plaintitf seeks to recover 
damages. He urged that in such ciicum- 
stanc 63 llic (Jociuiiti III would not be adduced 
as evidence of a tra'isaction alYecting the 
premises, but as evidence of an agreement 
under which the defeii*iaiit coniiacted a 
personal obligation to grant a lease. In 
support of this coiit-ution Counsel lefeireil 
to the case of liaiaii of Venkatagiri v. 
Narayana lieddi i liis was a oecision 

of tlie Full Bench, aid \vas cited with ap- 
proval hy Fletcher, J. in K^itycnJras ctse 
(It)} and i)y Aiookerjee, J., la lUrnanta 
Kiimavi Dt'oi's cise inti case, mj 

doul)t, supports the view which Counsel 
for the plaintitf urged upon me. The 
suit was brought to recover damages 

for breach of an agreement to lease ceriain 

premises to the plaiiUilf, and in support of 
his claim for damages certain documents 
were tendered for the purpose of proving 
a personal obligation to grant a lease wliich 
the defendant had undertaken. Among 
the documents which were tendered were 
documents which affectei the property 
.within the meaning of s. 49 and were, 

- (31) 9 C. 520; 12 C. h. U’ 2)1; 4 Ind. D.*c. (n. s.) 

17 M, 45G; 4 M. J. 198; G Ind. Dec. (n. s.) 

■ . (33* 23 IndJ C. N* 47 nt p. 351; 22 

■.Cl b' 3 b. • . 
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therefore, inadmissible as evidence of a 
transaciion ulfecling the I'lemiscs. I’lie 
Full Beach iield that such docunifeiits were 
admissible in evidence in order to give 
eii'e.U. to liie agreement into which tlie de- 
ifudant had entered with the plaiulill; “'I'lie 
utaer unregistered documeiils that have 
been put in siiowing the terms of the lease, 
have not been put iii to enforce the lease, in 
wliich case they would not have been admis- 
sible as evidence as tliey would have been 
evidence of a transaction atfecting immove- 
able property, but they must be deemed to 
have been put in simply as evidence of 
the character of the breach of agreement 
by the defendant, and as a basis for calculat- 
ing the measure of damages, neither of 
which things can, in the least, affect the 
land lying in the village of Valamaid." 

In my opinion, with all respect to the 
learned Judges wlio were parties to that 
decision, tlie reasoning upon whicli it is 
based cannot be reconciled with the ratio 
decidendi of the later Full Bench decision 
of the Madras High Court in Narayanari 
Chetly's case Hd). 1 apprehend that 
tlie meaning which the Full Court 
attribute<l to tlie provisions of s. 49 in Rajah 
of Venkaiagiriv. Sarayana Ueddiijd'l) is in 
conllict witli the construction which consist- 
ently has been placed upon s. 49 by the 
High Courts of India for over 50 years. 
Upon the principle of stare decisis 1 should 
not be disposed to re-agitate tlie meaning 
which is to l>e attributed to the language 
used in s. 49, even if 1 were at liberty to 
do ^o, and regirded the prevailing opinion 
as being inaccurate: see Achoo Bayamah v. 
Dhany Ram (31), Stri Sesliathri Ayyengar 
V. Sankara Ayen{'S5j, Guduri Jagannadlian 
V. liapaka Ramonna (36), Woodoy Cliand 
Jana v. M undid (37;. Luckmeepat Singh 
Dongur v. A/nva Khyrat AH (35), Raju 
Bain V. Krishnarav Rarnchandra (3 »), Hai-~ 
ten V. Sheo Ram Lai (40), Mattongeney Dossee 
V. Ramnarain Sadichan (41), Kiishto Lall 
Ghose V. Bovamalee Roy (42), Venkalhayudu 

I 

(30 4 .M. H. C. R. 378 .it p. 379. 

(35) 7 M. H. C. R. 29G. 

(3G) 7 M. H. R. G. 318. 

(37) 9 W. R. 111. 

(38) 12 W. K F. B. 11; 4 B. L. R. F. B. 18. 

(30) 2 B. 273; 2 ln4. Jur. 762; 1 hid. Dec. (k. s.) 

(F)) 4 A. 232; A. W. N. (1882) 18; 2 Jnd. D(c. (n. s.) 

838. 

(41) 4 C. 83; 2 C. L. R. 428; 2 Ind. Dec. (n. s.) 54. • 

1 12 ) 5 C. Gil; 5 C.i L. 43; 2 Ind, Dec. (>'. s) ■ 

09T. ■ . 
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keddi(A^}^ Burjivan Virji v. Jam- 
.^ctji Naivroji /44). Purmaiiandhas Jitcandas 
V. Dharsey Virji [ 13), Ut/aiunnissu v. 
Hosain Khan (31), Narayanan Cluttij v. 
Muthiah Serrai (IS), and Sireemmvlu 
Naidu V. Rmnaswami Mndaliar The 

Full Bench decision of the Madras High 
Court in Swaminadha Mudaliar v. Rama- 
sxvam'i Mudaliar (29) is not an authority in 
the plaintitT’s favour, for tlie decision in that 
case turned upon wliether the document 
tendered in evidence was to Ije regarded as 
a present demise or not and Wallis. C. J.. 
stated that "if the Court determined that 
question in the atlirmative, we are still 
bound by tlie decision in Narayanan 
Chetty's t:ase { 18)." 

The case of Konda/d S)’i}ufa.'<a Charyulu 
V. GoUumukkala Vvnkataraju (46), in my 
opinion, was wrongly decided, and must be 
taken to have been overruled by the Full 
Bench in Narayanan Chetty'a case (18j. 
It is not inapposite in this connection 
to refer to the manner in which a change 
was made in the langiincre of s. 49 of the 
Registration Act of 1>:1> >iy the amending 
Act of 1871. Section 4U oi the Act of 1866 
x*an as follows: — 

"No instrument required by s. 17 to be 
registered shall be received in evidence in 
any civil proceeding in any Court, or shall 
be acted upon -by any public servant as 
defined in the Indian Penal C'ode, or shall 
affect any property comprised therein, un- 
less it shall have been registered in accord- 
ance with the provisions of this Act.” 

Now, to the decisions in Vellaya Pad- 
yachy v. Moorthy Fadyachy (47) and in 
Achoo Bayamah v. Dhany Ram (34) 
Scotland, O. J., was a party, and in a dissent- 
ing judgment in the latter case his L(ud- 
ship observed "that it appears to me that 
s, 49 should be read as if it had expressly 
said that no instrument should be received 
in evidence, etc., for any of the purposes 
specified in s. 17 unless registered. Upon 
this construction it is that I consider it in 
accordance with the intention of the Legis- 
lature to hold that an instrument which 
has the two fold operation of a simple 
contract or bond to pay a debt and a col- 
lateral mortgage security for the debt, as 
well as an instrument which purports to 

(43) 8 M,182: 3 Ind. Dec. (n. s.) 12G, 

(44) 9 B. 63; 5 Ind. Dec. (x. s.) 42. 

(43) 42 Ind. Cas.948;.33 M. L. J. 696. 

f46) ITM.L. J. 218. . . 

(47) 4 M. H. C. R. 174. 
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be an assignment of such contract and 
security, is admissible, in evidence for the 
purpose of proving the separate liability 
under the simple contract in respect of 
wliich^ registration was not required by 
s. 17;" and in the same year Peacock. C. J. 
in the case of Luckmcepnf Singh Doogur 
y. Mina Khyrat AH (38) said "we are of 
opinion that the document is admissible 
as a bond, simply for the purpose of en- 
forcing against the obligor personally the 
payment of the money secured l)y it; but 
that, without registration, it is not admissible 
as evidence to prove that the obligee was 
entitled to the security of the land. There 
are many cases under the tStamp Law, 
which enacts that documents arc. not to he 
admitted in evidence unless they are stamp- 
ed, in wliich such documents have been 
admitted for collateral purposes.” In con- 
sptiuence of these two judgments, [see 
Guduri Jagannadham v. Rapaka Romnnna 
(36)] 8. 49 was amended in 1871 so that the 
language should be that which is now 
found in s. 49 of the Registration Act of 1908. 
In 1878 the meaning to be attributed to 
s. 49 of tlie Act of 1871 fell for determina- 
tion in the case of Battongeney Dossee v. 
Rawnavain Sadkhan (41). In the course 
of the argument of Mr. W. 0. Bonnerjee 
learned Counsel referred to the passage in 
the judgment of Peacock, C. J., to which 
I have adverted, upon which Garth, C. J., 
observed: — "But in the case you have cited] 
the document was divisible in its nature, 
consisting partly of a bond, and partly of a 
mortgage; the loan and pledge cannot be 
separated in the document before us.” 
In the course of his judgment tlie leaired 
Chief Justice stated "the Court, [that is, 
in Luchmeeput Singh Doogur v. Mirza 


Khyrat AH (38)' 
that the genera 


seems to have consideied 
words ‘no document shall 
be received in any Civil Court' ought not 
to be read in their widest sense, but only 
as rendering the document inadmissible 
in evidence for the purpose of affecting the 
mortgaged property. The words of the 
present Act are different. Section 49 says, 
that ‘no document required by s. 17 to be 
registered shall (without being registered) 
be received as evidence of any transaction 
affecting any immoveable property com- 
prised therein.’ Now, in this case, the 
document is not divisible. It discloses 
one transaction only, and that the transac- 
tion which the plaintiff must necessarily 
prove for the purpose of making out 
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his case . . . Uie transaction was single 

and indivisible, and we think it is im- 
possible to say, having regard to the words 
of s. 49, that the instrument was admissi- 
ble in evidence for the piirpose of proving 
that transaction." In my opinion, the true 
interpretation to be (ilaced under s. 19 is 
set out in the judgment of Multusami 
Ayyer, J., in Sambayya v. Gangayya (18i in 
which his Lordship stated that "the test, 
therefore, is whether the transaction evi- 
denced by the tarticular instrument is 
single and indivisible, or whettier it really 
evidences 'two transactions which can be 
severed from each other, the one as creating 
an independent personal obligation, ami 
the other as merely strengthening it by 
adding a right to proceed against immove- 
able property. But it should. beremember- 
ed that it is not enough that there is an 
obligation to pay a sum of money, but that 
it is also necessary that the oldigation 
should have independent existeiice, and be 
in no way contingent t;r conditional on the 
breach of some obligation relating to im- 
moveable properly created by the same 
instrument, for the contingency or the con- 
dition and the obligation would then be 
l^arts of one indivisii>Ie transaction." Mr. 
Bagrain upon tin* assumption that the law 
was correctly stated by Ayyer, J., urged 
that upon the true construction of the 
letters of the 19th Novernbei^ the words 
“all terms will be settled upon the agree- 
ment" amounted to an independent personal 
obligation undertaken by tlie first defend- 
- ant to execute a lea-'C in his favour. But 
these words standing lyv themselves are al- 
togethertoo vague and indefinite to bear any 
intelligible meaning In order to prove 
the contract for the breach of which the 
claim for damages is preferred the plaintiff 
must needs prove that a valid agreement 
to lease on the terms set out in the two 
letters was concluded between the parlies; 
otherwise, ex coiicessis Ins claim must fail. 
15 it to admit the letters for that jnirpose 
M'ould lie to leceive them as evidence of a 
transaction wliich, in m.'* judgment, affects 
immoveable property, and to do so would 
be to act in direct violaticn of ihc pro- 
visions of s. 4 9. The matter, however, 
does not rest there, for assuming that it 
were to be open to the defendant to adduce 
in evidence the two letters of the 19ih 
November, I ask myself what is the breach 

(48) 13 M. 308; 4 Inti. Dec. (jT. s.) 936. ' '' 
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of tlie agreement therein, contained oi 
whichthe plaintiff complains. If the plaint- 
iff claims damages upon the ground that 
the defendant has failed to grant him a 
lease, the answer is that the terms of the 
documents amount to a lease. If his eom- 
plaint is that the defendant has refused or 
n-glected to execute a formal document of 
demise, the answer is that no such dccti- 
ment has been tendered to the defenr ant 
for signature, and that a formal doeumtnt 
would possess no more potency or validity 
than the two letters the terms of which 
must needs be embodied therein. If tlie 
l>laintiff contends that the breach of the 
agreement upon Avhi<*h his claim to dam- 
ages is founded is that the defendant has 
failed to register the two documents or a 
formal document to the same effect, the 
answer is tliat the flefendant undertook no 
such obligationlsee Ifiirjiuu (■a5r(44) 

and s. :i2 of the Registialuni Act j. Further, 
inasmuch as the plaintiff himself was 
entiiled and in a position to obtain registra- 
tion of the lease contained in the twodc- 
enments of the l!Uh November, and nevei- 
theless elected not to do so, what damages 
has he suffeied liy any act or omission in 
that behalf on the part of the defendant? 
Any damage which he suffered by reason 
of the non-registration of tho said documents 
would a). pear to be the result of his own 
negligence, and any lo=s which thereby 
may have accrued to him is due to his own 
default. 

Lastly, it is contended that, inasmuch as 
the defendant No. 1 admitted in his Avritten 
statement that the letters in question were 
executed, the ])laiiitiff is entitled to specific 
pei-formance of tlie agreement, therein con- 
tained, or to such other relief as in the 
circumstances may be meet and just, Avith- 
out tendering the documents as evidence, 
or proving the terms of the said agree- 
ment. In paia. o of the plaint it is alleged 
that "on the 19th November lOlM the plaint- 
iff Avrote and addressed a letter to the 
first defendant whereby he agreed to take 
a lease of the said premises for 21 years 
upon pavment of a salami of Rs. 4,llCD, 
ami a monthly rent of Ks. 400 increasing 
by \U. 2a per month per every seven years of 
the said period of lease both owner’s and 
occupier's share of the rates anti taxes pay- 
able to the Corporation being payable by 
the plaintiff’, thorough repairs to be execut- 
ed in respect of the said premises every 
five years, such lease to commence from let 
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December 1921. The first defendant on the 
lyth November 1921 wrote and atldressed 
a letter to the plaintiff whereby lie confirm- 
ed all terms which were contained in the 
aforesaid letter of the plaintill of even date 
to the said first defendant." The alleged 
admission is contained in para. 2 of the 
written statement which runs as follows; 
“This defendant admits having received the 
letter dated 19th November 1921 written by 
the plaintiff as also having written a reply 
on the same date to the plaintiff but as 
to the contents and an 3 "thing therein con- 
tained, this defendant will refer to the 
original letters when produced." In my 
opinion, all that the defendant admitted 
in para. 2 of the written statement was the 
execution of one letter and the receipt of 
another on the 19th November 1921. lie did 
not admit the contents of the letters, or 
that tiie same were slated correctly in 
para. 6 of the plaint. On the contraiy he 
required the plaintiff to produce the do- 
cuments if he desired to prove or establish 
the contents thereof. The admission to be 
found in para. 2 of the written statement 
does not, in my opinion, entitle the plaintiff 
to claim any relief in the premises without 
adducing in evidence the documents in 
question : See Burjorji Cursetji Fanthaki 
V. Muncherji Kuverji (25), Venkat.>ayudu 
V. Fapi Red di , Sambayya v. Ganyayya 
(48), Bisheshar Lai v. Bhuri (49). 

In these circumstances it becomes un- 
necessary for me to consider whether, and 
if so, on what conditions, the plaintiff' 
would be entitled to adduce such letters 
in evidence having regard to the provisions 
of the Stamp Act. 

For the above reasons, in my opinion, 
the suit fails, and must be dismissed with 
costs on scale No, 2. 

z. K Suit dismissed. 

(49; 5() Ind. Cas. 595; 1 L. 436; 2 U. P. L. R. (L.) 
147. 
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ASVATH NARAYAN ASTAPUTRE— 
'Z’ Plaintiff — Appellant 

versus 

CHIMABAI GOPALRAO SADEKAR— 
''■‘f * Defendant — Respondent. 

‘Pi ; Cvnfrmct Act {IX of J87S), Ch. s. 3c — Transfer 


y Property Act {IV of ISS*), $. r,S— Construction of 

-Sale or mortgage - Coni indent sale — Circjtm- 
stances surrounding transaction, whether can be con~ 
sid:red — Consideration, inadequacy of , effect of. 

Plaintiff borrowed Rs. lUU irom the defendant and 
executed a deed in favour of tlie detendant which was 
described as a sale-deed and whi(‘h recited that the 
plaiiuiff had borrowed the money an<l promised to re- 
pay it within two months together with inleivsl and 
that if he faile-l to re-pay it during the stii)ulHtcd 
time, tlien cei tain propej ty Ijelonging to liim would 
be considered to have been sold to the defeiulant in 
full satisfaction of the amount due ri?id that no right 
or interest in that properlv would lenuiin to the 
jilaintiff ; 

Held, that the deed e.xecuted by the jdaintiff evi- 
denced a contingent sale of the hind contemplated in 
Ch. Ill of the {.’ontraot Act, that is to say, it operated 
as an actual sale subject to the condition that it was 
not enforo ^abb^ if the plaintiff paid a certain sum 
within a certain time; if he juade that pa.vment tlie 
sale would l)c void under s. 3.3 of the Contract Act: 
if he did not make tliat pa^•ment the .sale would 
become enforceable under that section. {\k 3:5.3, col. 2.J 
lor the purpose of (ieterniiiiing the (juestion whe- 
ther a document is a d(?e<J of mortgage or a deed of 
sale the Court must consider the terms of the docu- 
ment itself and the surrounding circumstances, so far 
as they appear in evidence and are relevant, in order 
to determine whether tli? real intention of the parties 
in executing the document was to enter into a mort- 
gage transaction or a sale tran.saction. One of the 
main tests in considering the c[ueslion is the relation 
of the consideration mentioned in the dotuinient to the 
real value of the property transferred. Jf the former 
sum is gnjssly inadequate then it affords an indica- 
tion that the vendor did not intend to sell the land 
out and out. Put before thi.s view can be taken there 
must be reliable ground for holding that there has 
been an inadequacy of price, [p. 331, cols. 1 c'c 2.] 

Second appenl Iroiii ttie decision of the 
District Judge, Belgaum, in Appeal No. 182 
of 1922, reversing that of the Subordinate 

Judge, at Belgaum, in Civil Suit No. 301 
of 1920. 

Mr. G. N. Thakor, (with him Mr. Nilkant 
Atmaram), for the Appellant. 

Messrs. A. G. Desai and D. R. Manerikar^ 
for the Respondents. 

JUDGMENT. 

Fawcett, J. — Tlie only point that 
arises in this second appeal is whether the 
lovvei Appellate Court has erred in holding 
that the document Ex. 50 was a sale, 
and not a mortgage, transaction. In tak- 
ing this view it differed from the Trial 
Court which held the document to be a 
mortgage that could be redeemed by the 
plaintiff, who brought thissuit for redemp- 

1 1 3 years from the date of 
tlie document. The document has been 
translated in the judgment of the Trial 
Court as follows: — 

“We have borrowed from you the sum 
of Rs. 100 (in words Rs. one hundred) for 

our necessity. Be it so. The xate of 
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interest agreed on this is half-an-anna per 
rupee per niensem. Be it so. Now the 
period to re pay Uie same is iixed to be 
Williiii two inontlis from to-day, during 
which period we shall re-pay you the afore- 
said principal and die interest also and 
we shall tahe bach this deed. If for any 
reason we fail to pay tlie amount during 
the stipulated time, then in lieu of the 
aforesaid sum, the Government land Sur- 
vey No. 93, 5 acres 21 ijunthas assessed at 
Rs. 12, together with the pimpal tree 
stp-nding in my khata, is sold to you for 
the aforesaid amount in full satisfaction. 
Be it so. Accordingly you should occupy 
and use the land and go on paying the 
Government assessment. Noriglit, title and 
interest in the said land remains to me. 
We shall give a rajinama to Government 
and get the kkata of the land transferred 
from my name to tliat of yours. We shall 
not fail therein. This sale-deed is, there- 
fore, executed while in sound state of mind. 

Signed on 17th February 1891 of the 
Christian Kra Shake 1785 Kudhirodgari- 
nam Samvatsara Maejk SUudli 10th Mark of 
Havappa Bin Uniana Advekar." 

It is to be remarked that the words in 
this document translated as "is sold to you" 
do not give full force to the words in the 
vernacular, which contain the word "Lag- 
chat." This has the meaning of an "abso- 
lute" sale, as noted by the translator in the 
translation tliat has been prepared for the 
purpose of this appeal. On its face, there- 
fore, the document is one by which, in the 
event of the executant Iluvappa not pay- 
ing the sum of Us. 100, with interest at tiie 
rate mentioned in the document, within 
two months from the date of the document, 
the land mentioned in it was absolutely 
sold to Nageshappa Naik. d'he document 
has the heading "sale deed" and in its 
concluding sentence it is also referred to 
as a sale-deed. It has also been pointed 
out that the stamp paid on the document 
is one that was correct for a sale-deed 
under the Indian Stamp Act then in force 
viz., Act X of lfc()2, whereas a mortgage- 
deed or an agreement to sell only required 
a stamp of annas eight. But the appellant’s 
Counsel is, of course, correct in saying that, 
the above considerations are not in them- 
selves conclusive; and although we have to 
give them due weight, the main thing we 
have to consider is the terms of the docu- 
ment itself and the surrounding circum- 
stances BO far as they appear ^in evidence 
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and are relevant, in order to determine 
w'hether tlie real intention of the parties 
in executing this document was to cuter 
into a morigage transaction or a sale I rans- 
action. 

Tnere are two considerations, which are 
relied upon by tlie Subordinate Judge 
in his judgment as indicating that tlie 
document evidences a mortg.ige and not 
a sale, that can lirst lie disposed of. The 
first of these is that, as the land is describ- 
ed in the document as assessed at Ks 12, 
it might reasonably be expected to bring 
in an income of Rs. 40 to 50, and it would 
be absurd to suppose that such land would 
1)6 sold for Rs. 100 only. It is, of course, 
true that one of the main tests in considering 
a (lueslion like that now before us is the 
relation of the consideration mentioned in 
the document to the real value of the pro 
perty transferred, and if the former sum is 
grossly inadequate, then it affords an indi- 
cation that the vendor did not iiuend to 
sell the land out and out. But of course, 
before this view is taken, there must be 
reliable ground for holding that there has 
been an inade(iuacy of j)iice such as I refer 
to. In the present case no evidence has 
been adduced to show what were the net 
profits from the land that wore realized or 
probably realizible in or about the year 
18GI, wlien tlie document was executed. 
The Court in considering the question of 
probable net profits can of couise take into 
consideration the assessment of the land. 
For it has long been an im[joi*tant element 
in fi.xiijg assessments in tliis Presidency 
that it bears a certain relation to the 
feitiliiy and other circumstances of the 
land, and as a rough valuation the capital 
value of a piece of land is often taken as so 
many times the assessment. But I think 
that while this may be a fairly safe method 
cf calculating net profits of land that has 
been assessed at the original survey of 
about lb80 onwards, it w^ould be veiy dan- 
gerous to hold this equally applicable to 
assessments fixed some time prior to lbG4. 
I should lirst of all like to know what 
were the principles that guided the survey 
oflicers in fixing assessments on land at 
that time. In tlie absence of some evidence 
or work of reference to indicate this, I 
should hesitate to hold that it is a sa,fe 
basis to go upon in a case like the present. 
It is 10 my mind not unlikely that the 
assessment of Rs. 12 in force at the time 
of this document was relatively heavier 
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than what would have been imposed, if Mie 
assessment had been fixed on the })rin(;i- 
pies followed in the original survey, with 
due regard to loeal conditions and prices 
at the time when the assessment was fixed. 
Thus the plaint sliows that at the date of 
the suit the same land was assessed at 
Us. IG or only Rs. 4 more, and that seems 
to me to give some indication that the 
land was somewhat over assessed in ]Sii-h 
Consequently, I do not think that tlie Sub- 
ordinate Judge was justified in holding 
that the land couM not have l)een intended 
to have been sold for Ks. lOU, jilus the 
interest of Rs. lU, in ISGl. 

Then, secondly, the Subordinate Judge has 
relied upon the cpiestion of possession as 
being in plaintitY's favour, lie says: “List- 
Iv the land was to be tiie .vendee's I use 
the term for the sake of convenience) only 
if there be a default in tiie payment of the 
principal sum and interest, it was then 
only that the raji^unna u'as to be given 
and k/mta changed and the /c/iu/a of the 
land stood in the name of the son of 
Huvanna.” This last statement is one 
which is not supported by any evidence 
on the record. On the contrary, it seems 
to me to be contradicted by tiie extracts 
from the Record of Rights, Exs. Xos. 51 
to 5G, which show that this land at a parti- 
tion had gone to the share of a member of 
the Nagesh family, who sold it in 1902, and 
tliat in l909 the vendee Nageshrao brought 
a suit to set aside the sale and succeeded 
in it. That does not seem to have been 
controverted by the appellant's Pleader in 
the appeal to the District Judge. It was 
apparently taken as a fa'jt that Nageshrao 
had come into possession of the property 
sometime about the execution of the deed. 
Therefore, this point, in my ^opinion, also 
goes out. 

The main contention for the appellant 
is that the document says that there was 
a debt due to Nageshappa on which interest 
was to be paid and that the circum- 
stances show that the main idea was to give 
itie, land as security for the loan. But 
against this is the fact that, as the docu- 
Inent stands, there was no mortgage on 
the land in respect of the debt during the 
two months period referred to in the 
'document. If it had been intended that 
th.e land should be a security for this 
'debt during those months, then there would 
j oe pqthing easier than to express that by 

cannot accede^Jo the con- 
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tention jjut before us. that there was- an 
implied mortgage, as I think very niucU 
stionger circumstances are requisite for 
the Court to read such an implication into 
the teims of the document. Then comillg 
to what was to Jiappen on the expiry of the 
peiiod of two months in default of pay- 
ment, the document says that the land is 
to be absolutely sold to Nageshappa, he is 
to carry on the ra/n’rai of the land and 
the IS to be transferred to his name. 

Certainly so far. words could liardiy be 
clearer to show that the intention was to 
ha\e an absolute sale. It is sn.ggested 
that this is merely an ostensible sale, and 
that the case is one falling under cl. (r) of 
s. aSofthe Transfer otProperlv Act, namely, 
a mortgage by conditional .'^ale. It is. how- 
e\er, to inyminrl (piite clear that the case 
cannot fall under any of tho.se cases men- 
tioned in this particular clause. It is not 
one where the mortgagor ostensililv sells 
the mortgaged ])iopertyon condition that On 
default of payment of the mortgage-money 
on a certain date the sale shall bec( nie 
absolute. This is a case where, as a matter 
of fact, there is no mortgage of the property 
by the terms of the document during the 
two months’ period. Even if there had 
been a condition that within a certain 
period from the sale taking effect the sale 
should become absolute unless this debt Of 
Ks. 100 and interest were paid, it still could 
not be held to be a case covered by this 
cl. (c) for the reason given in Kandula 
\tnkmh V. Donga Pallai (1) which points 
out that to bring a case under this cl. (e) 
there must be an ostensible sale to begin 
with. Nor is the case one that can lie held 
to fall under either of the two other ces^s 
mentioned in cl. (c), namely, on condition 
that on such payment being made the sale 
shall oecome void, or on condition that on 
such payment being made the buyer shall 

transfer the property to the seller.' I thibk 

that at the most it could only be ttea'ed 
as an anomalous mortgage of the kihd 
referred to m s. 98 of the Transfer of Prt)- 
pert\ Act. But if that view is accepted, 
the further difficulty faces the plaintiff 
that according to the Madras High Couft 
there 13 no right of redemptiorl under 
s. to, which can be relied upon as 
superseding the express terms of the 
contract [see Paitt Miihamad t. Sheikh 
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Ddvood (2;.j But I do not consider it neces- 
sary to go into that ]Karticular ])oint be- 
cause I think lliereare no suliicient giouiids 
for holding that this document can l*e 
treated as a mortgage transaction. 

The appellant's Counsel relied upon the 
decision in Kola Venkatanarayana v. 
Vuppala Ratnam (3.' wldcli relates to a 
document somewhat similar to the one in 
the present case. Tliere the deefl contain- 
ed a promise to pay the principal with in- 
terest by a certain date and it was provid- 
ed that if there is failure to i)ay accord- 
ingly, the land shall !>e given u]* as if it 
was a sale. It was held that this document 
was a mortgage by conditional sale, but 
unfortunately in so far as I lie judgment 
of the Court proceeds upon the case being 
one falling under s. 58 (c) of the Trans- 
fer of Property Act, it is distinctly over- 
ruled by the subsequent case already men- 
tioned, and this ruling was in fact cited 
in one of the referring judgments at page 
593^. The authority of this case is further 
affected by the contrary decision of the 
same High Court in Biitchiraju v. Raina- 
Imgamurty (4j. A similar document was 
there held not to i)e a mortgage buttol)e 
a sale. That case has been distinguished 
in Kola Venkatanarayana v. Vuppala 
EaUiani (3j on the ground that the docu- 
ment was described by a certain verna- 
cular term, which denoted that there was 
a mortgage with an option to treat tlie 
transaction asa sale in certain events. But 
no such consideration can ai)p!y to the 
present case where, as already mentioned, 
the document itself is described as a sale- 
deed and t^e wording several, times, men- 
tions, it asale. Then 1 may also refer 
to the reasoning of Batchelor, J., in Karayan 
Ramkrishna v. Viyneshivar (Ja np Hedge (o) 
in support of my view that this document 
cannot be ta:eatedi as in any way a mort- 
gage by conditional sale under s. 58 (c) of 
the Transfer of Property Act, inasmuch as 
the preliminary requirements of a mortgage 
under s. are not satisfied. 

It is perhaps unnecessary to go into that 
part, of,' the J^udge's judgment, 

w&iph. discusses whether any interest in 

(2) 30 Ind. Cus. 300; 30 M. 1010; 18 M. L. T. 209; 
29, L. J, 525? (iOial Mi W. N. 852. 

W) 2.9 Ah 53h 
H.M, b- J. 33r. 

(54 3A ]nd{ O’aQ. Itt Purti.' !>. H. 250 at p. 255; 40 
13 . .:t ?H.-- • • • • • ' 
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the land was transferred bj' this document 
but I differ from him for the following 
reasons. He holds that it could not have 
transferred any interest for the purpose of 
securing iiayment of the. money advanced. 
No doul)t. so faras it is a contract for sale, 
it did not create any interest in or charge 
on the proper! V, in view of the express I'lo- 
visions of s. 5-1 of the Transfer of Properly 
Act. But the di.)cnment does not say that, 
if the amount is not paid on the due date, 
the executant will execute a regular sale- 
deed in favour of Nageshajqia, or words 
to tliat effect, but it states that on the 
default in payment, the land is actually 
sold in consicioralion of the amount due. 
Taking the wording of the document as it 
stands, it seems to me that the ]U' 0 ])er con- 
struction to put on it is (hat it evidences 
a contingent sale of the kind contemplat- 
ed in Ch. HI of the Indian Contract Act. 
It is an actual sale subject to the condi'- 
tion timt it is luU enforceable if the execut- 
ant Huvanna Advekar jiays a certain suni 
within a certain time. If he made that 
payment the sale would be void under 
s. 35 of the Indian Contract Act. If he 
did not make that payment, the sale was 
one which became enforceable by law under 
the same section, d'herefore. I do not sup- 
port this part of the District Judge's argu- 
ment. But I am of o])inion that there^ is 
nothing which shows that the intention 
of the parties was that the land should 
merely be taken by Nageshappa by way 
of security for re-jiayment of Ks. lOO plus 
interest. I Ihinh that the District Judge 
is correct in holding that the parties in- 
tended that there should be an actual sale 
and that nosunicieiit grounds have been 
siiown for our interfering with his decree. 

I would, tlierefore, dismiss the aiipeal with 
costs. 

Madgavkar, J.— The question in this 
appeal is wiiether the deed hhx. 50, is a 
mortgage or sale. The answer must be 
sought in the terms of the deed itself and 
the evidence of surrounding circumstances, 
to show in what manner, the language of 
the document is related to existing facts: 
Narasinyerji Gyanarjerji v. Parthasaradhi 
( 6 ). 

The word “mortgage” is not to be found 


(0) 82 Jad; CaH. 993; 17 M..729} (4924) A. I. 
220: 20 L. \V. 701; 10.0. &,A. L. K. 1172; 47 
8'J9; (1!>21) M. W. X. 915; 40 0. L J. 181; 
L. K. 1;29 C. W. N. 2t0; 51 1. A. 305; 20 
18; 23 A. U J. 101; L. K. G A. (l^ C.) U; 1 
681 (P. 0.). 
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in the deed whereas the word “sale" is 
stated three times, and it is registered as 
a sale and not as a mortgage The period 
of re-payment is two months under the 
deed itself and refers to a prior debt and 
it is not apparent that the debt was con- 
tinued thereafter. Whether the possession 
passed is not clear from the evidence and 
the Trial Court is in error on the point. 
The present suit is only brought after two 
transfers. 

There is no sufficient evidence of inade- 
quacy of price. The argument in the judg- 
ment_ of the Trial^ Court is in effect a 
surmise. It is difficult to appreciate its 
reference as to prices, the values and the land 
settlement in 18G5, about which there is no 
evidence on the record. Without referring to 
any of the numerous other cases it appears to 
me that the terms most resemble the docu- 
ment in ButcliivdjiL V. Ramalingamuj’tif (A). 

1 agree, therefore, that the document is in 
terms and appears to have been intended 
to be a sale and not a mortgage by condi- 
tional sale. The appeal, therefore, fails 
and must be dismissed with costs. 

z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision No. 40 of 1925. 

October 22, 1925. 

Present: — Mr. Ashworth, A. J. C. 

Babu JNARESH PRATAB SINGH— 

Applicant 

versus 

SITLA PRASHAD TEWARI and others— 

Opposite Party. 

Civil Procedure Code (Jet V of lOOS), s. Ilo, 
0. XLVII, r. 1 — Review, order refusing to grant — 
Revision, whether lies. 

An application to revise an order refusing to grant 
a review would be entertained only in the most 
exceptional cases. 

Application for revision against an order 
of the Munsif, Havali, Fyzabad, dated the 
23rd September 1924, refusing to review an 
order of that Court, dated the 7th November 
1923. 

Messrs. NaimatuUah and Naimullah^ for 
the Applicant. 

Mr. S. M. Ahmad^ for Mr. H. N. Das, for 
Opposite Parly Nos. 2, 3 and 4. 

Mr, S. M. Ahmad, for Opposite Part}' 

Nos. 1 and 5. 
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• * * is an application in 

levision in respect of an order of the lower 
Court refusing to review a certain judg- 
ment. The ground for refusing to review 
Its judgment given by the lower Court is 
that its judgment was a considered one, 
bu t based on the misapplication of certain 
rulings. The lower Court did not consider 
that in review it could revise its consider- 
ed^ finding even if wrong. I am of the 
opinion that the applicant has failed to 
mahe out that the judgment of wliich a 
review was sought was wrong because of any 
obvious mistake on the part of the Judge 
who wrote it. Apart from this, it is common 
ground tliat the applicant can appeal 
against the decree. It vvould.in my opinion, 
very seldom be proper for this Court in 
revision to compel a Court to review its 
judgment. There are thres general re- 
medies against a decree. One is review, 
one is appeal and one is revision. In this 
particular case it is clear that an appeal is 
the proper course, and that it would be 
most inconvenient to set a precedent of, 
allowing rsvision against an order ref us- 
ing a review. I am not prepared to say 
that in no case should an application for 
revision against an order refusing review 
be granted, but any such cases must be of 
very rare occurrence and this is not one 

of them. The application is, therefore, dis- ' 
missed with costs. 

Application dismissed. 


BOMBAY HIGH COURT. 

Original Civil JukisDimoN Appeal 

No. 54 OF 1925. 

August 5, 1925. 

Present:Sir Norman Macleod, 

Kt., Chief Justice, and Mr. Justice 

Coyajee. ; 

lb PI DUMJEE & Co. — Appellant 

versus 

N. H. MOOS — Respondent. ' 

Companies Act (VII o/ 1013), ss. S7, 10(h-Money 
boiv'owed by Company-Charge created on existing and 
f uture property -Registration, absence of, tffect of 
Person allowed to act as Directoi-, authority of—Out^ ■' 

sider dealing xvith Company, whether bound to search 
register. 

A limited Company which carried on the busineas h' 
of newspaper proprietors, printers, publishers, adver- 
tisers and contractors negotiated a loan with the 
spondent and executed an agreement which recited 
that the borrowers were possessed of, or otherwise well 

and sufficiently entitled to, "the imexpired reaiduaoi 



I 


[91 L C. 1925] PUDCMJflE & CO. v. n. h. moos. 



the term of ‘JO years in the laud and building 
thereon situate ai Dalai Strov-t, F«u t, Homhay, ami 
more parlieularly deserib.*d in the Seheduh* Jj* rel > 
and the engine, boiki', niaehiuery, I'lant, printing 
l^resses. fouiulary types, inipleinenls, tools s])eeiiieil 
in the list hereto aiinexeil and maiketl H and all fur- 
niture, papers, stoek-in-trade and other moveal)le pro- 
perty lixcd now lying and lacing or wliieh may 
hereafter be lixed aiul lying and l>eing on tlie said 
premises." The agrecnunt then went on to recite the 
advance of the loan at a demaml i*ramissory note and 
provided that on the Contpany executing within Uvo 
months fr«mi the dale of the agreement a hist 
mortgage “of the said prt»pcily ’ the lender shall 
extend the lime for re-payment t<* one year. It was 
also provided that ]K*nding the execution of the 
mortgage-deed the Company shall put the lender in 
possession of all its property (except the lease-holds 
and the goodwill) and that the Director or governing 
Director of the Company shall hold possession of the 
same on behalf of and as agent of the lender, and 
that the bi)rrower.s shall not sell, assign, transfer, 
hypothecate or otherwise deal with tlie same or any 
part thereof or with the business c»f the Company 
or the lease-hold premises or any .>f them without the 
consent in writing of the lender pcr.«onally : 

lleltl, that the agreement did mU operate to create 
a pledge of the Company's existing pnjperties but was 
intended to create a lloating charge on all the pro- 
perties of ihe Company, present juid future, exec])! 
the lease-liolds and the goodwill, within the meaning 
of s. lU:) of the Companies Act. and. lliat the charge 
not having been registereil in accoiaiaiice with the 
provisions of tliat section was void for want of regis- 
tration, [ p. .’137, col. 1-1 

Persons contracting with a Company are bound to 
know the constitution of the Company and its 
as given by Statute and tlie Memorandum and Arti- 
cles of Association. The appointment of the Directors, 
however, is a i)arl of the indoor management of the 
Company, and outsiders dealing with tlie Comiiany aie, 
not under a duty to search the register of Directors 
kept under s. b7 of the Companies Act to find ovit 
whether a person wlio has been permitted to act ris a 
Director of the Company for a certain length of time 
is also a Director de jure. [p. 3.’{7, col. 2; p. 338, col. 1.] 
Appeal against the judgment of Mr. 
Justice Kemp, dated the 27th March 1925. 
Mr. Collman, for the Appellant. 

Mr. Kanga, Advocate-General, (with him 
Sir Chimanlal Setalvad), forthe Respondent. 


JUDGMENT. 

Coyajee, J.—This is an appeal from 
a judgment and order of Mr. Justice Kemp, 
dated March 27, 1925. The material facts 
are these: 

On Kebiuary 9, )922, the respondent, who 
is the Receiver in High Court 6uit No. G88 
of 1917, lent and advanced to F. F. Gordon, 
Ltd., the sum of Rs. 2,00,000 under cir- 
cumstances more fully stated hereafter. An 
order for winding up the said Company was 
made on bepttmber 1, 1922, and an OlKcial 
Liquidator was appointed. On January 17, 
1923, the Receiver claimed to be ranked as 
a secured creditor for the said sum of 
2,00,000. The claim was investigated 


by the liquidator on !March 29, 1923, and 
he was of opinion that it was a just one; 
he, llierel'ore. "allowed the same as a jne- 
ferential claim subject to the sanction of 
the Court to the extent of moveables" ('ii 
the ground that the Receiver was a pledgee 
in possession. On April 7, the liquidator 
applied for directions, and *Alr. Justice 
Kemp, after hearing Counsel for tlie peti- 
tioning creditors, made an order in these 
terms:- -“The Receiver to rank as a secuu d 
creditor in respect of the secuiity for the 
amount of his piincq)al debt and interest . ’ 
The petitioning creditors now bring this 
appeal. 

F. F. Gordon, Ltd., ^\asa inivate Com- 
pany registered under the Indian Ccin- 
panies Act. 1^13, on March 3. 191(1. Its 
issneci ca]tital was Us. 2, (.0.200, consisting 
of 2,002 fully paid up sliaies (>f the nominal 
value of Ks. 100 each. T'wo tliousand 
shares were held by ^Ir. F. F. Gordon, and 
the remaining two by ^Ir. 11. lb Hyramjee. 
The main object of the C'cnijiany was to 
cany on tlie business of newspajier pro- 
prietors. and of newspaper and general 
printers and publishers, advertise] s, and 
advertising agents and contractors, and to 
acquire and take over as a going coticein 
the business of newspaper proprietoisand 
printers then carried on by F. F. Gordon 
and Co. at the Advocate of India Piinting 
Jh'ess in Bombay. lender the articles of 
the Company Mr. Gordon was its first govein- 
ing Director. In 1917. he left India and 
never returned. On September 9, 1920, Mr. 
Gordon executed a power-of-attorney (Kx, 
B) in favour of l\Ir. James Cunningham to 
act for him as “managing Director” of tlie 
Company and as editor of the Advocate of 
India, and in connection therewith to do 
‘’all things which may be necessaiy to 
manage the business.” 

The Company found itself in need of 
money. On Februaiy (i, 1922, Cunningham 
as the ^Managing Director wrote a letter 
(Ex. C) to the said Receiver intimating that 
they were prepared to mortgage to him the , 
plant, machineiy, goodwill of the conceru 
and the building lease as security against 
the loan of Rs, 2f lacs which was being 
negotiated. 

On February 9, three documents came 
into existence and they are important: (1) 
a resolution over the signature of Cun- 
ningham as “Chairman of the Board” aulhc- 
rising him to cariy out the arrangement 
set forth therein and to execute the pro- 
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missory-iiotes, the agreement and all other 
documents as might be necessnry to carry 
out the same (Lx. Dy {2} a deiii ind pro- 
missorymote for r.s. 2,(J0.00U in favour of 
the Receiver, signed by b’unningham as 
Director, and constituted attorney for .Mr. 

Gordon, and in his personal capacity (Kx. 

F.) and (3; an agreement between the 
Company and the Receiver, (.’unningham 
signing it as the Managing Director (Kx. 

G). On the same day, Cunningham wrote 
to the Receiver stating tiiat he had taken 
possession of the machinery, presses and 
all moveable property comprised in the 
said agreement as the Receiver's agent and 
would continue to hold tlie same as his 
agent (Ex. E). 

Op. these facts, the Iteceiver claims that 
he is entitled to a preferential charge over 
the moveables of the Company on the 
ground that he is a pledgee in possession. 

The petitioning creditors, on the otlier 
Irand, contend, brieliy, as follows.'— (D 
There is no pledge because there was no 
complete or effective transfer of possession; 

(2) Mr. Gordon himself had no authority 
to borrow money on a pledge; and in any 
event Mr. Cunningham had none; i3) the 
charge was intended to operate as a tloat- 
ing security on all its moveable property, 
present and future, and was void against 
the liquidator and also against the other 
creditors of the Company, inasmuch as the 
prescribed particulars of the charge together 
with the said agreement or its copy were 
not filed with the Registrar for registration 
as required by s. iOU of the Indian Com- 
panies Act, RJ13. 

The first question for consideratioji tiien 
is- - what is the nature of the transaction 
between the Receiver and ^Mr. Cunningham? 

For this purpose, a reference to the agi-ee- 
ment (Ex. G) is necessary. It recites 
that: — 

"The borrowers are possessed of or other- 
wise well and suflficiently entitled to the 
unexpired residue of the term of 20 
years in the land and building thereon 
situate at Dalai Street, Fort, Bombay, and 
more particularly described in the schedule 
hweto and the engine, boiler, machineiy, 
plant, printing presses, foundry type's, 
implements, tools specified in the list hereto 
annexed and marked B and all furniture, 
papers, stock-in-trade and other moveable 
property fixed now lying and being or 
which may hereafter be fixed and lying 

Widbeing on the said premises." 
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It then recites the loan of Rs. 2.00,000 on 
a demand promissory-note ; and provides 
that OM the Company executing within 
two months from the date of the agree- 
ment a Ihsi mortgage "of the said pro- 
perty the Receiver shall extend the time 
lor re-payment to one vear. By the 7th 
clause, which is material, it is provided:— 

I hat pending execution of tiie mort- 
gage-deed the borrowers siiall put the 
lender in iiossession of all property of the 
borrowers (except the leaseholds and the 
good^ylll) and the Director or governing 
Director ol the borrowers shall hold posses- 
sion of the same from to-day for and on 
behalf of and as agent of the lender and 
the borrowers shall not sell, assign, transfer 
inpothecate. or otherwi.se deal with the 
same or any part thereof or with the business 
of the Company or the leasehold premises or 

1 them witJiout the consent in writing 
of^the lender personally.” 

The eighth clause retiuired the Company 
foithwith to make an entry of the said 
agreement _ ill their register of mortgages. 

fills requirement was intended to satisfy 

tlie provisions of s. 123 of tlie Act; and an 
entry (it is admitted) was made accordingly. 
By the tenth clause it was provided that 
the borrowers should pass such resolutions 
of the Board and execute such documents 
for the proper security of the lender as his 
Solicitors might require. 

The agreement (I-Lx. G) shows in mjr 

opinion, that the parlies intended to create 

a charge upon all tJie t’ompany's property 
present and Inf-nvo .v . i t * 


and the goodw 


futyire. ^except the leaseholds 
Will. The recitals make it 


clear; the seventh clause speaks of “all 
properly of the borrowers iexcept the 
leaseholds and the goodwillj," and the 
eighth clause is appropriate to a transac- 
tion of such a nature. The transaction 
was intended to improve the business, and 
not to put an end to it. The business of 
the Cornpany was to continue to be carried 
on in the ordinary way. Its continuance 
involved the using up of various good* 

Company's stock-in- 

tiade including paper, type, etc The 
document does not speak only of the goods 
exi&Ung; it contemplates also the 
po^ibility of some of those goods being 
used up and- others taking their piace^ 
IHingworth v. Hoiildsworth (1). This ia not 
a case of specific goods being marked off 
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and given over to the Receiver. The posses- 
sion contemplated in cl. 7 was a tem- 
porary arrangement until a mortgage was 
executed. In the opinion of tlie learned 
Judge, however, the seventh clause created 
merely a pledge of the then property of the 
Company, except the lease-holds and good- 
will. He says: — 

“I think there was no necessity to go 
through any further formalities to evi- 
dence the handing over of possession, 
though the Receiver’s Counsel, who, how- 
ever, did not put the Receiver in the box, 
says’ such formalities were performed." 

On the question of transfer of possession, 
the parties are not in agreement. I he 
petitioning creditors say: 


"As a matter of fact, the Company con- 
tinued to carry on its business to^ the 
knowledge of the Receiver in the ordinary 
course, and to deal with and use up its 
stock of paper and other stock-in-trade, 
alleged by the said Receiver to have been 
pledged with him, in the ordinary couise 
of business as if there was no pledge, 
practically ignored the alleged pledge and 
treated the said goods as their own. None of 
the goods alleged to have been pledged was 
earmarked or set apart. The same continued 
to be on the Company’s premises. It is not 
contended that the Receiver was given any 
right to go to the Company’s premises and 
remove the goods at any time. (Papei 
Book, Part I, p. 10.) 

Mr. Gordon died in Edgland in I ebruaiy 
1922, and his sister, Miss Gordon, who 
claims to be the sole beneficiary 
Will, arrived in Bombay in July 1922. B’-h" 

erences soon arose between her and the 
Receiver (see the correspondence Ex, li), 
and then, sometime after July 2d, the 
Receiver’s Board as pledgee in possession 
(Ex. R) was affixed to the Company s build- 
ings. In the circumstances, tlie appellants 
are, I think, right in contending that there 
was no complete and effective transfer ot 
possession. 

In my opinion the parties did not create 
a pledge of existing properties; they intend- 
ed to create a floating charge on all the 
properties of the Company, ‘‘except the 
leaseholds and the goodwill," within the 
meaning of s. 109 of the Indian Companies 
Act, 1913 ; but the charge is void for want 
of registration. 

On the question wdiether Mr. Gordon 
himself had power to make a pledge, 1 am 
iuolined to think he had. But the pledge 
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was niatle not liy liim but by Mi. Cuniiiug- 
haiu. And 1 agree with the learned Judge 
ill iiolding tliat neither was the latter a lu'o- 
perly appointed Managing Director under 
the articles, nor could Mr. Gordon appoint 
him as liis constituted attorney to act as 
such in liis absence. 

'I'he Receiver, however, contends that (_ uii- 
ninghani being permitted tocarry on the Com- 
pany’s business as tlie Director, persons deal- 
ing withtheCom])any were entitled to assume 
that he was the Director de jure ; it did not 
matter to them that in fact he had not been 
duly appointed, for that was part of "the 
indoor management": Mahonijy. East Iloly- 
iord ;2). The appellants reply 

that : (1) s. of the Indian Companies Act 
reciuires every ('omtiauy to keep a legistei 
of the names of its Directors, to file with the 
Registrar a copy of it, and from time to time 
to file with him notice of any change among 
its Directors ; the Receiver was, therefore, 
effected with notice of such register, and 
if he had only taken the trouble to see it, 
he would have found that Cunningham was 
not a Director ; and (2) the Receiver had 
notice of the defect in Cunninghams 
authority, the promissory-note (Ex. F.) being 
sufficient to put him ou his guard. 

The evidence adduced in this case estab- 
lishes the fact that Cunningham was acting 
as the Managing Director of the Company 
from June 1920. He carried on its business, 
signed cheques, signed the correspondence, 
aifd corresponded with the appellants 
themselves as the Managing Director. He 
was therefore, permitted to be in actual 
possession of the Directorship, and the 
Receiver was entitled to assume that he 
was the Director dc jure. Was the Receiver 
then bound to search and look into the 
re^^ister (s. 87)? No doubt, persons contract- 
ing with a Company are bound to know, or 
are precluded from denying that they 
know, the constitution of the Company and 
its powers as given by statute and the 
memorandum and articles (Halsbury’s Laws 
of England, Vol. V, s. 495). Are they also 
affected with notice of all that is contained 
in the register of Directors kept as required 
bv s. 87 of the Act, which corresponds to 
75 of the Companies (Consolidation) Act, 
1908, (8 Edw. VH, c. 69) ? \ye are not 
refen'ed to any direct authority on this 
question. In my opinion, notwithstanding 
the provisions of s. 67, the appointment 

(2) aa75) 7 II. L.869; 33 L. T. 338; Ir. R 9 C ii 
306. 
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of a Director still remains part of “ tlie 

indoor management" of the Company It 
wuld hardly conduce to facility of ‘bLisi- 
ness if outsiders were compelled to search 
the register and find for themselves whether 
a person who was permitted to act as a 
Director of the Company for some lengfli of 
Ume, was also its Director dc jure. The 
Receiver was therefore, entitled to deal 
with Cunningham as if Im was a duly 
appointed Director. ^ 

The next question is, whether the Receiver 
had notice of the defect in Uunningham’s 

’ learned Judge says: — 

_ihe only argument on which the Recei- 
ver s position as thus considered can really 
be assailed IS that he did not go into the 
witness-box to swear he had no knowled<^e 

V authority; 

hut to this there is the obvious reply that 

the Receiver would scarcely deliberately 

close us eyes to the possibility of a Haw in 

the title when as an officer of the Court he 

was may ng so large a loan from the estate 
of which he was Receiver." 

^Yith great respect, that reply is not 
obvious. Nevertheless, I think, the appel- 
lants contention IS sufficiently answered by 
the learned Judge in the preceding para- 
graph of Ins judgment. The contention 
was that the promissory note, (Ex. F) should 
have put the Receiver on his guard That 

note was signed by Mr. Cunningham as 
the Director and also as the constituted 
attorney of Mr. Gordon ; nonetheless he 
signed It as the Director. And there is so 
far as 1 can see, nothing in that note which 
would lead the Receiver to doubt Cunnino-. 
hanis authority to sign it as the Director."^ 

The result is that the charge which the 
parties intended to create was void to the 
extent indicated in s. 109 of the Act 
As regards ground No. 11 of the memo 
of appeal, which relates to interest accruing 
due after the date of the winding up, it is 
sufficient to say that, as pointed out in the 
course of the arguments, the liquidator had 
allowed the claim to the extent of Rs. 2 00 000 
only (see Paper-Book, Part I, p. 4.), and 
therefore, that question did not arise in 
these proceedings. 

I would, for these reasons, allow the 
appeal. 

Macleod, C, J.— I agree generally with 

the judgment of my brother Covajee The 
document of February 9, 1922. did not 
create a pledge of specific assets belonging 
\o the Company in favour of the Receive^ 
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but created a floating charge on all the 
t.ompany s assets, and was, therefore, com- 
pu sonly registrable under s. 109 of the 
Indian Companies Act. 

I feel doubtful whether, owing to the 

peculiar constitution of the Company and in 

particular to the nature of the Memorandum 

ana Articles of Association, ‘‘he Receiver was 

not ])ut on inquiry as to the powers cf 

Cunningham to execute the agreement, but 

U is not necessary to form a definite opinion 
on that question. 

The respondent must pay the appellants’ 
costs in both Courts. 

Appeal allowed. 
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tivd I roceduve Code (Act V of JOOS) s 

C.lri. "w. 

ij^cree—fJca^ee based on coni^ 
to pa;, amount found due 

///« - Acknoivlcdgment-^Statc- 

not been settled%eTor^ have 

diSuleTanff agreed to compromise their 

and a depH nf declaratory decree in the suit 

embodied Ihf '''as drawn up. The decree 

fnto ^nd hi that counts should be looked 

There wa<i nn found due should be paid, 

was fix-pd K ^t^al taking of accounts, no amount 

.f "jr r 

nartv monpva decree to recover from the other 
qcc^uuTsT ’ the latter on the basis of the 

to^^in’ previous decree was only declara- 

pr?sem soft w executable and that the 

p™”' 

thfpanieVsun'^^^rf® governed the 'Telatiols between 

col. 2 ] ^ superseding the compromise deed ; [p. 341, 
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(■« thut the suit^ being; ot.e to 

1‘hmtt ‘ttn ITappni-l nmUite suit' was. consenuent- , 
^‘^\?o:;lp!;.uise‘'a;cl^'i- got 

ehaeaoteristi^^;n..h_of ,, p. 

i^;i.%‘a:tu;%p^^T‘:;s.e;'';;nrr|^ <. 

fho contract contained in the cotnproniise. p 

Whether an earlier eontract^is^s,;pert.ded. Jw ^ 

later eontraet on aeeotm £ ‘ xvlrcther the u 

the terms o the original contract. It ,, 

Is! howeverpossible to vary a ter.n of an original oem- 
tract bv a subsequent parol eontiat ni . e • j . 
as to keep alive the original contra, t 1 P, -d ^ 

Bl'itish and bennir)toni> iJa^ • -p.,. ,.)c j 'i' 122; 

Co ( 1023 ) A. C. IS; 92 h. J- K. H. C2, 1-S h. i. i- . r 

S|ilS^rC£ii§ ! 

rLntt'^^s to's^e'trS of limitation, (p. 330, 

‘^VppearaSinsl a decree of the Court 
of tL Subordinate Judge «"< 
Madura, in Ordinary Suit No, lo of £■££•’■ 
Messrs. K- dC Krishnaswavuj lye.i and 

!■' Rajacjopala I yer, for the Appellants. 

'Uv.A^. Krishnaswamtj Iyer, for the Re 
spondents. 

Soencer, Offg. C. J.-This suit was 
brou-hrify the Ibijah of Raninad in us 
caSy as hereditary trustee of certain 

who are the liira of A. L. - . KWl-nkMidi 

of the income of the village of 

for Fasli 1322 and for payment of the 

amount due according to the accounts oi 

Teh amount as may be due even if the 
lessees are not liable to render 

Two questions have been argued befor 

s; dS the pUintin;. tentetly Ite 

tion of the decree in O. b. No. / L ol iJU-, 
and (2) whether the suit is barred by limi- 

'"'Th'e compromise of the pavties was em- 
bodied wholesale in the decree of the Com t 

in 0 s No. 71 of 1902 which is Rn. A (m. 

One of its terms is that the parties should 
obtain a declaratory decree. Another term 
declares that in the matter of l^oohmg mto 
the accounts, the amounts found due should 
be naid. In that suit there has been no 
taking of accounts and no final decree 
the alounls due in rupees and annas, Ihe 

terms of the decree tvbich a Beach of 


'ir aT' koj 

nf l'U9 held to be capableJ ot execu 
tion are not i.lentical with the terms of 
Kx ’ V (’) 1 do not think that this deciee, 

y 0) is exec-utahle for the reliefs 
which ai^e souglit in the ..hunt in the 

'"TrUm ‘Wstion of limitation it is not 
di uted that the. ..hunt, having been 

nreseiued on 7th J nly 1919. the re-opeiung 
dav after the Madura Suh-t’ourt s vacation 
is in thne if the .daintitf lias six yeais 

under Vrt IK. from the date ol the decie , 

wSh was 15th July 1913 or from he 
'^^iS-d;' but the parties r^lUs 

Sa^^nT rS^S-ed!' ^^-'e^as 

an alteration of three months into two 
, ! n the later document in respect 
Tthr.ime for looking into the accounts 
af 1922. Whether an earlier contract is 

sunerseiled hv a later contract on account 

of a certain alteration depends on whethei 
parties intended to rescind tlie origmal 
rontiact. (See s. 02 of the Contract Act) 

Tt is nossihle to vary a term of an oiiginal 
contract tav a subsequent parol contract in 
Ih n wav as to keep alive the original 

contract.^ [See f 'Tn Uio 

' t 'case T ^^hhik ^that it is the decree 
’ Eh -overns the relations between tho 

mities^and the registered surrender deed 

' was only a step towards obtaining that 
• dem-ee it, therefore, seems to be impossible 
L 1 v,.f 1 u; tn the facts of this case, 

‘ We"" hiVuie authority of a Fall Bench 

' in Per'iasanii Mudaharv.SeetharamChetlial 

' . saving that Art. 120 is the proper 

Article for suits to enforce obligations 
® aiiy^Tn- out of decrees. But the fact must 
- , i.p lost sieht of that Art. 120 is a 

r residuary Article and can only be apphed 

En no other Article is ^oimd suiUble. 

In ordinary suits upon accounts the limita 
tion period' to recover money is three pars 

'■ "K,rASc.Tti.r.S' .'p‘p.; .f '“.™ 

[ claim as set oul in the Plmnl Jhe plaintill 

¥■r^T^ neriod has been extended by an 

[i LX.oSg»...a under s. 19. In E.v B a 


(n (1923) A. C. 43; 92 L. J. K. B. 62; 128 h. T. 422; 

28 Com- Ca-s. 265. 

12) 27 >1.243; 14 M U J. 61. 
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letter of IGth June 191R from Subrainania 
Iyer styling himself as llie agent to the les- 
>t,esof the Ranmarl Saniasthanam. he states 
that the arrears have not been paid no 
for the fcole reason that the rl. r,i.sin na-m 
accounts have not been setilecl. I nnder- 
staud this to be an acknowledgment that 
devastanani accounts have to be settled 
and that the arrears found to l)e due upon 
settling accounts will llien be paid up. 
d’he writer of this document, Subramajiia 
Iyer, had a general power-of-attorney 
C) executed in his favour bv the 
defendants in which he is described as 
the agent of all of them carrying on all 
correspondence necessary and conducting 
ail proceedings relating to the transactions 
concerning tlie devastatiam chatmm lands. 
It is argued that as Ekkakudi was under 
the personal management of the lessees 
the authority did not extend to that 
village so as to make him an agent of his 
principals capable of giving an acknowledg- 
ment of liability in respect of the rent 
due from I^kkakudi. I have read C 
and 1 find no words to limit the agent’s 
power to those villages which he actually 
managed. I am, therefore, of opinion that 
the acknowledgment under Ex. B was 
svilRcient to extend the period of limitation 
to three years from that date. The suit 
is. therefore, in time and the appeal fails 
and is dismissed with costs. ' 

Srinivasa Iyengar, J.— I agree 
with learned Chief Justice, but having 
regard to the importance of the two 
questions argued by the learned Vakil 
for the appellants in this case, I wish 
to add a few observations of my own. 
'File bar to the suit hy reason of the 
provisions of s. 47 of the O. P. C. depends 
on the terms of the previous decree, the 
question being whether the previous decree 
was executable in its nature. There was 
really no argument on the terms of the 
decree itself addressed to us by the learned 
Vakil for the appellants, and it seems 
to me that he merely contented himself 
with, referring to the judgment of Abdur 
Rahim and Oldfield, JJ., in A. 8. 
Nos. 373 and 374 of 1919 on the file of 
this Court. During the hearing of this 
appeal, everyone proceeded on the footing 
as though the decree before the learned 
Judges in those appeals was exactly 
similar in terms to the decree before us. 
But it was only accidentally that 1 dis- 
covered this morning that the decree 
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which these learned Judges had before 
tliem was materially rlilTerent in terms. 
Reading t [le decree in O. 8. Xo. 8y of 
l')l- wliie.il wa.s being construed bv the 
l'“irned J'i<Jga-a, 1 find that it is possible 
to C'.)nsinic ttiat decree as riot only contain- 
ing a tlireclion for taking the accounts, but 
also a diiectioii to i)ay the amounts that 
may be found due on the taking of the 
accounts. la ilie decree before us, a 
razinatna which was in Tamil is bodily 
engrafted and the Court did not even at- 


tem[>t to make a tianslation of the raziiuima 
into the Iviglish language. The transla- 
tion whicli has been placed before us is 
inaccurate in material particulars. In 
para. 4 of Ex. A (2) which is the decree 
from the translation, it would appear that 
there is a kind ot direction for tlie taking 
of the accounts because the words are 
“Accounts should he looked into within 
two months’. But in the original decree 
which is ill the 'Fainil language, refeience 
tt> the taking of the accounts is contained 
in a subsidiary clause and it cannot be 
construed as including a direction for the 
taking of the accounts. In this state of 
things it seems to me to he unnecessary to 
com^ider the decision of the learned Judges, 
in the other two appeals with regard to 
the document before us. Construing the 
present decree, 1 liave no hesitation in com- 
ing to the conclusion that the decree is 
not executable. No doubt the words referr- 
ing to the liability of the defendants to pay 
would be consistent with the decree being 
either directory or declaratory. But what 
we do find is that the decree proceeds to 
say that, if on the taking of the accounts, 
a balance should be found payable by the 
plaintiil to the defendants, the defendants 
sliould be entitled to recover it from the 
plaintiff. It could possibly not nave been 
contpiplated that the decree should include 
a direction executable in its nature in 
favour of the defendants to recover such 
inoneys from the plaintiiT. Mr. K. V, 
Krishnaswamy Iyer argued, no doubt, itmay 
be that defendants would not be able to 
have execution of the decree because they 
were not entitled to it, not having pleaded 
a set-off or counter-claim and having regard 
also to the form or the suit; but that is no 
reason why the decree should not be pro- 
perly construed as containing an execut- 
able direction. For the purpose of seeing 
whether the decree is executable or not, 
referring to the liability of the defendants 
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to pay the plaiiuilT, if the Vialaiice should 
be in their favoui heUia; in terms identical 
with the liability of the defendants to pay 
the plaintiff if the lialance should be in 
his favour, we cannot but regard it as being 
merely declaratory in its nature. 

With regard to the question of limita- 
tion, the learned Vakil for the appellants 
submitted that it was barred by limitation 
because it was a suit for compensation for 
breach of a contract not in writing register- 
ed, that the suit was based upon the terms 
of the agreement and the comjiromise 
decree should l)e treated for the purpose, 
of the present suit merely as a compromise. 
Mr. A. Krishnaswami Iyer, the learned 
Vakil for the respondent, put his case on 
three grounds. Restated that the suit was 
really a suit for conipensatii'n for breach 
of a contract in writing registered, namely, 
the deed of surrender and that, therefore, 
he liad six years within which to institute 
the suit. It is clear that there was a varia- 
tion of the contract as set out in the deed 
of surrender, a variation though only of 
one term regarding the period within which 
the account should be taken but nonethe- 
less a variation. l;nder s. 6*2 of the Con- 
tract Act, a contract which is altered by the 
consent of the parties need not be jierfonned 
which, I take it, means that the contract 
which is to be performed is not i he old con- 
tract, but the contract as altered. There- 
fore, a contract, the pei forinance of which 
could be enforced, would only be the con- 
tract as altered and that contract is not 
entirely in writing registered. Therefore, 
the contention that the suit should be 
deemed to be a suit on a contract in writ- 
ing registered cannot be upheld. Farther 
having regard to the circumstance that the 
deed of surrender itself contemplated the 
razinamah being entered into between the 
parties and such razinamah being made 
the rule of Court, it cannot be suggested 
that the parties contemplated that they 
should be bound by the terms of the deed 
of surrender even after they execute the 
razinamah by and between themselves and 
that is embodied in the decree. 

The second ground on which he stated 
that the suit was not barred by limitation 
was by reason of the acknowdedgment con- 
tained in Ex. B 1 agree with the learned 
Chief Justice that that is sutlicient to save 

the bar of limitation. 

The third ground on which he said that 
the suit was saved from limitation w’as that 
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the suit should he deemed as one on a 
decree, namely, the compromise decree in 
the jirevious suiP Xo doubt n compromise 
decree has g >t the features mid charac- 
teristics holii of a comprou.ise and a deciee 
and the <Luestiou really is whether the suit 
is l)a'ied on the deedarations eoiitained in 
a ]u*evious dcc'ree and should, theiidore, 
appropriately be called a suit upon a dtsuee 
or a suit in the contract contained in the 
compromise. Suits on decrees have been 
recognised iuthecase reported as yVcd/sr/cN 
Miid'ilia)- V. See(lia)‘aiiiii Chettiar [-) and 
the hegislatiue lias ahso recognised what 
are called suits upon judgments. 'I’hey 
arc called suits upon judgments, I take it, 
becau-e the English lawyers who w'ere 
respoiisil-ile for the enactments were more 
acquainted with the term judgments ac- 
cording to the English procedure than 
with the term decrees. In the Presidency 
Small Fause Courts Act, s. 19, suits on any 
judgment of a High Court are exfduded 
from the jurisdiction of the Ih'esidency 
Small Cause Ouirts and in the Provincial 
Small Cause Courts Act. Similarly a suit 
upon a foreign judgment as delined in the 
(V P. C.,or ujion a judgment oldained in 
British India is excluded. If decrees can 
be declaratory in their nature and suits 
can lie instituted for the purpose of en- 
forcing the rights and obligations declared 
by such decrees, I think the most appro- 
priate term to be apjilieil to sucli suits 
would lie that tliey are suits upon judg- 
ments or decrees. Hut for perhaps, s. 47, 
(\ Ik C., there may be many such suits. 
The cornfiromise having become merged 
into the decree, the suit Viased upon a com- 
promise so merged into the decree should 
properly be denominated only as a suit 
upon a'decree. Article 64 cannot apply be- 
cause it is an Article for the recovery of 
money on accounts stated between the 
parlies; and it seems to me that Art. 116 
cannot apply because the suit is not mere- 
ly on a contract between the parties. In 
the absence of any other appropriate Article 
to be applied to such a suit as this, the 
proper Article to be applied is, as was held 
in Z^t'?dsa7n/ Mudaliar v.Sectharama Chettiai' 
(2), Art. 120. Applying that Article, the 
suit is in time. 1, therefore, agree with the 
learned Chief Justice that the appeal fails 
and should be dismissed with costs. 

V. N. V. 

K. Appeal dismibsed. 
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BOMBAY HIGH COURT. 

Reference Xo. 1 of 1925. 

July 16, 1925. 

Preseiit : — Sir Xorman Alacleod, Kt., 

Chief Justice, and Mr. Justice Covajee. 

RAGHUXATH RITHKARAX— 
Plaintiff— Appellants 

The imperial BAXK of IXDIA, 
Ltd. — Defe.vdant. — Respondent. 

Bill of rxchangc — PaymoU (inilcr ynistukc of' fact 
■ — Notice to payee, absence *•/ — .IojojoH paid, whether 
can be recovered. 

Where a person accepts tl»e position of a drawee of 
a Bill of Kxcllan^i:e and honours the bill under a mis- 
take of fact, he «'sta i)li.shes for the time bein^ a 
mutual relationship between himself and the person 
to whom the payment is made and tins relation.ship 
casta upon him tlie duty to inform tlie latter within a 
reasonable time that h** has accepted that i>ositi"n 
under a mistake of fact. Where such jx rson gives no 
notice to the jjerson to whom the payment lias been 
made for a longtime after the discoverv of the mi.s- 
take, he is not entitled to recover the amount of the 
payment on tlie ground that the payment was made 
under a mistake of fact. [p. 314, col. 1.] 

Mr. Munshi, for the Appellant. 

Mr. Coltman, for the Respondent. 

JUDGMENT. 

Macleod, C. J.— This is a Reference 
from the Small Causes Court, Bombay, under 
8. 69 of the Presidency Small Cause Courts 
Act, 1882. The occasion for the reference 
■was due to the fact that there was a differ- 
ence of opinion between the Judges of the 
Full Court. 

The plaintiffs filed Suit No. 2024-30524 of 
1924 in the Small Cause Court to recover 
from the defendant, the Imperial Bank of 
India, the amount of Rs. 1,000, which the 
plaintiffs had paid to the defendant on 
December 22, 1921, under a mistake of 
fact. On that day four hundis were pre- 
sented to the plaintiffs by the defendant for 
sums aggregating Rs. 7,000. They were all 
written by the same person. Two of the 
hundis were drawn by Dhanraj Suganchand 
for Rs. 1,000 each. One of these was as a 
matter of fact not drawn on the plaintiffs. 
But by the carelessness of the plaintiffs this 
fourth hundi was treated as having been 
drawn on them, and so it was honoured. 
The plaintiffs on the same day made entries 
in their Nondh of these four hundis^ 
and it should then have discovered that one 
of the hundis^ out of the two which were 
debited to the account of Dhanraj Sugan- 
chand, was not drawn on the plaintiffs. . No 
memo of account was sent to Dhanraj 


Suganchand until the following November 
In his reply of November 10th 1922, he 
complained that he had been debited with 
Rs. 1,000 in excess of the true amount. 
Even then it was not until August 9th 1924, 
that notice was sent to the defendant de- 
manding back Rs. 1,000. The case came 
before the Chief Judge Avhosaid ; — 

“It is the essence of all negotiable instru- 
ments that in the case of any mistake what- 
soever, notice without any delay has to be 
given to the party from whom the amount 
is sought to be recovered, the reason being 
obvious, as in the meantime the position of 
the party may have been prejudiced. This 
has not been done in this case, and on 
this ground, if not on any other ground 
plaintiffs suit must fail. But ev’en on the 
facts, I find plaintiff’s have no case. Four 
hundis no doubt written in a similar hand 
are brought to them. Still the party taking 
down tlie particulars did not take even the 
ordinary precaution of reading the address 
of the drawee and took it for granted that 
the drawees were themselves, because de- 
fendant s man said so. This sort of want 
of precaution in a business man could not 
absolve him, especially where the party to 
whom the pa\'ment is made has suffered b^ 
such absence of caution." 

A rule was obtained from the Full Court, 
and after arguments, the Chief Judge ad- 
hered to his previous opinion. 

The Third Judge Mr. Chitre held that 
money paid under a mistake of fact could 
be recovered, provided there was no laches 
on tlie part of the party paying, and that 
there might be cases where on account of 
mutual relations between the parties, the 
pa,rty paying the money, though under a 
mistake of fact, was, by breach of duty, dis- 
entitled from recovering, referring to the 

case of Durrant v. Ecclesiastical CommiS' 
sioners (1). 


. * ALA LfLllO uaoc la 

ther on the facts there was any duty lying 
on the plaintiffs to inform the bank within 
a reasonable time that they had paid the 
/turtdi under a mistake of fact that they 
were drawees, when as a matter of fact they 
were not and no case is cited before us 
which is directly in point. 

The plaintiffs relied upon Durrant v. 
Eccl^astical Commissioners (1). In that case 
the defendants became owners in posses- 

parish of Crimple- 
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Bham on April 10, 187-1. The names of the 
persons for the time being oecupying the 
respective hereditaments subject to tithe 
were put down in the collecting book of the 
tithe owners agent, which was^iised bv the 
collector at the tithe audit. When Ilodg- 
kinson, one of these two persons, gave up 
his tenancy of the land in his occupation 
including a land called Stanks, the name of 
the plaintiff was substituted in the collect- 
ing book of the then Collector for that of 
Hodgkinson in respect of all the lands 
including Stanks. From that time until 
April, 1874, the Collector for the lessees, and 
afterwards the Collector for defendants, 
gave notices to the plaintiff, as an occupier 
of lands in the parish, to pay the tithe tor 
the lands that appeared by the collecting 
book to be occupied by him, without any 
knowledge on his or their part that the 
plaintiff did not occupy the land cal ed 
Stanks, or that the plaintiff was not liable 
to pay tithe for the same, being guided 
simply in ttie notices of audit by the list 
above mentioned. The plaintiff paid his 
tithe according to the notices, in ignorance 
that the amount specified in the notices 
included the tithe for Stanks not occupied 
by him. The tenant of Stanks, who was 
liable under an agreement with the land- 
lord to pay tithe, was not asked to pay for 
that land until after the plaintiff, in April, 
1877, accidentally discovered that he was 
paying tithe for land not in his possession, 
and refused to pay it any more. The ques- 
tion for the opinion of the Court was 
whether, under these circumstances, the 
plaintiff was entitled to recover back any 
and what part of the tithe so paid by_ him 
to the defendants ? Pollock, B, in giving 

judgment said (page 236*); — 

“I agree in the decision arrived at by the 
County Court Judge in favour of the plaint- 
iff. If the mistake, which was comnion to 
both parties, had been discovered within a 
certain time after the payment the defend- 
ants could have obtained the tithe from the 
tenant. The fact that the mistake was not 
discovered in time prevents this, and so 
alters the position of the defendants ; but 
there is no conduct on the part of the plaint- 
iff such as would disentitle him from re- 
covering in this action. In Cocks v. Master- 
man (2) the ground of the decision was 
that the banker should bear the loss, be- 
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( 2 ) (1829) 9 B. & C. 902; 4 Man & Ry. 67G; 8 L- J 
.'(o. 8.) 77; 109 E. R. 335; Dawson & Lloyd 329; 3. 


B 

R. 3C3. 


K. 
33 R. 


cause he had not done that which hankers 

are bound to do, "ivcn notice of the 

of the checpie when it became due. inis 

and other similar cases proceed upon the 

grvind of some mutual relation between 

the parties creating a duty on the part ot 

the phintiff. breach of which disentitles 

him fr-*m recovering. No 

facts exists here, and the plaintiff hayiio 

paid the money under a mistake of tact, is 

entitled to recover it back." ^ n of 

It is to be noticed on the facts of that 
case that the plaintiff could not derive from 
the notices served upon him any knowledge 
that he was being charged with tithe tor 
land which was no longer in his occupa- 
tion. What would have been the result 
if the notices had contained the actual men- 
tion of the lands alleged to be in his pos- 
session. including the lands called Stanks 
cannot be concluded from the judgment. 
But it was certainly said that "there is no 
conduct on the part of the plaintiff such as 
would disentitle him from recovering in this 
action." It might be inferred from those 

words that there might have been conduct 
on the part of the plaintiff which would dis- 
entitle him from recovering. I do not tiiinK: 
tha^ the facts in that case liear any resemb- 
lance to the facts in this case, as the cpies- 
tion here is whether there was any rela- 
tionship between the parties which would 
have cast a certain duty on the plaintiff, 
which, if he did not perform, would con- 
clude him from recovering. . 

The defendant relied upon the decision 
in London and River Plate Bank v. Bank 
of Liverpool (3) where it was held that 
' "When a bill becomes due and is presen^ 

ed for payment, and is paid in S^od faith 

and the money is received in good faith, it 
such an interval of time has elapsed that 
the position of the holder may have been 
altered, Ithe money so paid cannot be recover- 
ed from the holder, although indorsements 
on the bill subsequently prove to be for- 
geries." 

Reference was made in the judgment to 
the decision in Cocks v Masterman (2) 
where the simple rule was laid down in clear 
language for the first lime that (page 
• — 

"When a Viill becomes due and is pre- 
sented for payment the holder ought to 
know at once whether the bill is going to be 
paid or not. If the mistake is discovered at 


•Page of (1881) 6 Q. B. D.— [Eii.J 


r:!) (18991 1 O. B^7^|J L. J. Q. B. 80; 73 L. T. 473. 
*PagG of (1896) 1 Q. B. [Lti.j, 
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once, it may be the money can be recovered 
back; but ii it be not, and the money is paid 
in good faith, and is received in good faith, 
and there is an interval of time in which the 
position of the holder may be altered, the 
principle seems to apply that money once 
paid cannot be recovered back." 

Reference was also xn£L(\Q to I inperial Bcinlc 
or Canada v. Bonk of Hamilton ( t) where a 
cheque for five dollars certified by the Bank 
of Hamilton’s stamp was fraudulently alter- 
ed to 500 dollars and paid by the Bank of 
Hamilton to the Imperial Bank of Canada, a 
holder for value, under a mistake of fact, 
which was not discovered till the next day. 
The Imperial Bank of Hamilton sued to 
recover back 495 dollars from the Imperial 
Bank of Canada. It was held that notice of 
forgery was unnecessary, and the cheque 
for five dollars was not dishonoured; and 
accordingly the stringent rule laid down in 
Cocks v. Masterman (2) to the effect that 
notice of dishonour of Bill of Exchange must 
be given on the due date, did not apply. 
The rule could not be extended to other 
cases where notice of the mistake was given 
in reasonable time, and no loss had been 
occasioned by delay. 

In my opinion the fact that the plaintiffs 
accepted the position as drawees of the 
hundi, established for the time being 
mutual relationship between themselves and 
the bank, which cast upon them the duty 
to inform the bank within a reasonable time, 
that they had accepted that position under 
a mistake of fact. There can be no doubt 
that there had been gross carelessness on 
the part of the plaintiffs. They certainly 
had, when they noted the particulars in the 
hundi nondh, an opportunity of noticingthat 
they were not the drawees mentioned in the 
hundi in question. Then in the ordinary 
course of business they should have notified 
to the draAver that he had been debited with 
the amount of the hundi, when the mistake 
would have been discovered, as is shown 
by the fact that Avhen the drawer was noti- 
fied of the debit made against him,' he at 
once repudiated it. And then the further 
delay in sending notice to the bank has not 
been explained. If, as a matter of fact, the 
plaintiffs had three years from the date they 
discovered the mistake, then the question 
of delay would be immaterial. If the plaint- 
iffs are to be responsible for the delay, it 
must be delay which took place Avithin a 

(4) (1903) A. C. 49; 72 L. J. P. C. 1; 51 W. K. 289; 87 

.li. T. 457; 19T. L. R. 56 


short lime after the payment was made. 
It would seem contrary to all principles of 
Common Law that in cases of negotiable 
instruments mistakes of this kind should 
not be notified within a reasonable time. 
The fact that the party assumed the liability 
Avhich was not cast upon him by the docu- 
ment Avhich was presented to him for pay- 
ment, must, I think be taken as a ground for 
holdin"that lie was bound to notif)’’ the mis- 
take within a reasonable time to the holder 
of the document. I think, therefore, that 
the decision of the Chief Judge of the Small 
Cause Court Avas correct, and thecase should 
be returned to the Small Cause Court Avith 
this expression of our opinion. The defend- 
ants Avill be entitled to the costs of the 
Reference. 

Coyajee, J. — I am of the same opinion. 
Thecase stated for our opinion proceeds on 
the assumption that this is a suit for money 
founded on mistake. Where money is paid 
under mistake or ignorance of fact, the rule 
is that the person to whom it has been paid 
must re-pay it. In this case, hoAvever, the 
plaintiffs have, by their conduct, made it 
impossible to restore the parties to their 
original position; and this fact, in my opin- 
ion, ailords a good defence to the suit. The 
material facts are these. On December 22, 

1921, the defendant bank presented to the 
plaintiffs a hundi for payment. The plaint- 
iffs paid the amount without reading the 
hundi; had the}* read it they Avould have 
found that it was not drawn upon them and 
that they were, therefore, not liable to pay. 
They discoA-^ered their mistake in November 

1922, and it Avas not until August 9, 1924, 
that they gave notice of the mistake to the 
defendant bank and called upon it to re-pay 
the money. The plaintiffs took about eleven 
months todiscover their mistake. The hundi, 
af terit was paid, w*as retained by the plaintiffs 
and it* is difficult to understand hoAv, but for 
their own carelessness, the mistake remained 
so long undetected. Then, after the mistake 
Avas discoA*ered, they remained inactive for 
a period of about twenty months.’ This long 
and unaccountable delay has made it im- 
possible for the parties to be restored to 
their original position. By their . own 
negligence — or, as they prefer to put it, by 
a mistake of fact — the plaintiffs accepted 
the position of drawees of the hundi; they 
paid the money and retained. These facts 
are sufficient to cast upon them the duty of 
giving notice of their mistake to the defend- 
ant bank within a reasonable time. It may 
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be conceded that the stringent rule laid 
down in Cocks v. Mastei'man (2) is not 
applicable to this case. But the plaintiil's 
were bound to give the defendant bank in- 
formation of their own mistake in accepting 
the position of drawees of the hundi^ within 
a reasonable time. Their failure to do so 
has, in my opinion, disentitled them from 
recovering the money in this suit. 

55. K. Answer accordingly. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 303 oe 1921. 

July 24, 1025. 

Present: — Mr. Findlay, Officiating J. C. 

Haji WAIjI MOHAMAD — Pi-aintipf 

Apprllant 

versus 

BENGAL NORTH-WESTERN RY. CO., 

EAST INDIAN RY. CO., and BENGAL 

NAGPUR RAILWAY CO. — Dependants 

— Respondents. 

Railway Company -Cai'riafje of goo(U — Risk Note 
Exemption from liability — Burden of proof — Wilful 
neglect, meaning of . 

If a Risk Not© executed by a consignor exempts a 
Railway Company from all liability in respect of loss 
of the goods except in a certain special case, such as 
wilful neglect of the Railway Administration or theft 
by or due to the wilful neglect of the servants of 
the Railway Company, in case of the loss of goods, 
the burden lies on the consignor to prove that there 
was wilful neglect by the Railway Company or its 
servants or theft by its servants, [p. 31G, col. \.\ 

The term “wilful neglect" implies an intentional 
and purposeful omission to do a certain act. It is 
an even more extreme term than "gross and culji- 
able negligence" implying that an individual deliberate- 
ly refrains with his eyes open from doing an act 
or taking u step which it is hisdulv to take. fn. 3^0. 
col. 2.] 

Appeal against the decree of the District 
Judge, Bhandara, dated the 9th April 1924, 
in Civil Appeal No. 85 of 1923. 

Mr. M. B, Niyogiy for the Plaintiff. 

Mr. J. C. Ghosh, for the Respondents. 

JUDGMENT. — The plaintiff-appel- 
lant Haji Wali Mohamad sued the Bengal 
North Western Railway Co., East Indian 
Railway Co., and Bengal Nagpur Railway 
Co., for Rs. 1,570 being the value of part of 
a consignment of gur sent from Pachrukhi 
on 7th February 1922 for delivery to him 
at Railway Station Tirora on the Bengal 
Nagpur Railway, Some 244 packages of gur 


were, liowever, short delivered wlicn the re- 
mainder of the consignment was received by 
him on the 22nd of .May 1922. d'he con- 
signment was carried via Asaiis{)l on the 
East Indian Railway Co. 

The main facts of the case are clear 
from the judgments of the twolowei- Coui t.s. 
The Judge of the Fii>.t Court held that the 
plaintiif had given due notice of the suit, 
that there had been a strike of the niajority 
of the Indian servants of the East Indiati 
Railway Co., at Asaiisol from 14th l’ebruaj*\’ 
1922 to 11th April 1922, that the consign- 
ment had been delayed at Asansol because 
of this strike, that the 244 packages had 
been lost at Asansol about t)r subsetpient 
to the 15th of February 1922, and that the 
loss was due to the wilful neglect of the 
East Indian Rail way Co. and was not due to 
an unforeseen event or to a running train 
theft. The First Court accordingly' passed 
a decree for Ms. 75!) with proportionate 
costs. 

The defendants aj)pealed to the Court 
of the District Judge, Bhandaja, and that 
Court lield that due notice of the suit had 
not been given to the East Indian Railway 
Co. under s. 77 of the Indian Railways Act; 
in any event, therefore, the District* Judge 
was prepared to absolve the East Indian 
Railway Co. from the plaintiiT’s claim. On 
the real merits of the ease, however, he 
held that although the suit had ojigiilally 
been filed as one of damages for non-tlelivery 
of a part of the consignment, the jdaintilT 
had subsequently admitted that the loss 
of the goods occurred wliile tliey were in 
possession of the J'^ast Indian Railway Co. 
In any event, he held it proved tJiat the loss 
had occurred at Sansol. Accordingly it was 
for the plaintilf-appellant to prove that 
the loss was due either to tlie wilful neglect 
of the Railway Administration or to tlieJ’t 
by. or to the wilful neglect of, his servants. 
The District Judge, therefore, dilfered froin 
the First Court's finding that the mere fact 
of the Railway staff at Asansol having 
struck work amounted to wilful neglec? 
He accordingly dismissed the plaintiff's 
suit, and the latter lias now appealed to 
this Court. 

I have been referred by Counsel for 
the appellant to the findings of the First 
Court in paras. 12 and 13 of its judgment to 
the effect that there was some dela\' 
in locking up the wagons at Asan- 
Bol, and it has been suggested that the 
District Judge cofirnied these findings on 
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appeal. Bat the District Judge’s finding 
was dire3tly to the contrary, viz., that there 
had been no unreasonable delay on the 
part of the Railway staff at Asansol. xVs 
is obvious from the record, a state of some- 
thing approaching anarchy prevailed there, 
a mere fraction of the staff was on duty, and 
it was a matter of phj^sical impossibility 
for such a fraction to carry out in the nor- 
mal way their duties. Even thelocal Police 
force proved inadequate and military Police 
had to be requisitioned. There is, there- 
fore, in my opinion not only a total absence 
of proof that there had been wilful neglect 
on the part of the Railway Co., but any 
reasonable view of the evidence must be 
that such servants as remained on duty 
were doing all they could to cope with 

an impossible position. 

In the present case the goods were 
sent under Risk Note Form il, wherein 
the Railway Cos. were to be held free from 
all responsibility for loss of the consign- 
ment except for the loss of a complete con- 
signment or of one or more complete pack- 
ages forming part of a consignment due 
either to the wilful neglect of the Railway 
Administration, or to theft by or to the 
wilful neglect of the servants. I have been 
referred to the decision in Hanuniant Rao 
v. G, T. P. Railway Company (1) in this con- 
nection. But in the present case there was 
a clear admission made by the plaintiff on 
12th June 1923 that the loss, we are con- 
cerned with, had occurred at Asansol The 
case quoted, therefore, is of little help in 
the present one. Clearly the decision of 
Mittra, A. J. C., in the Agent, G. I. P. 
Railway, Bombay, v. Karaylal (2) applies 
here The Risk Note we are concerned with 
exempted the Railway Co. from all liabihy 
except in certain specified case.^a and the 
burden was clearly on the plaintiff of prov- 
ino' that there had been wilful neglect by the 
Railway Co. or its servants or theft by its 
servants. The case in East Indian Rail- 
way Co.,y,Jogpat Singh (3)issimilarly inap- 
posite here on the question of onus in view 
of the plaintiff’s admission that the loss 
had occurred at Asansol. Even if the 
burden of proving the negative, viz., that 
there had been no wilful neglect on the 
part of the Railway Co., or its servants, 


(1) 72 Ind. Cas. 333; 19 N. L. U. 50; (1923) A. I- R. 
(N ) 223 

(2) 48 Ind. Cas. 294; 14 N. L. R. 122. 

i3) 79 Ind. Cas. 126; 31 0. 615; 28 0. W. N. 1001; 
(1921) A, 1. R. (C.) 725, 


had rested on the defendants, the evidence 
on record as to the extraordinary con- 
ditions, which existed during the strike, 
would have been ample to have discharged 
the onus which rested on them, and I fully 
agree with the District Judge that there 
has been a total failure to show that there 
was any wilful neglect on the part of the 
Railway Co., by which the loss of the gur 
in question was caused. The question of 
the Ea'^t Indian Railway Co., not having 
been served with notice, therefore, becomes 
a some academical one, but I can see no 
reason for differing from the finding of 
fact which the District Judge arrived at in 
this connection. Clearly, the notice was 
not given within six months of the date of 
the delivery of the balance of the consign- 
ment. The Bengal North-Western Rail- 
way Co., wou'd liave undoubtedly been 
liable, in any event, for the plaintiff's claim 
liad he succeeded in the main part of the 
case: cf. Bengal and NorthAVestern Rail- 
way Co. V. Ilaji Mutsaddi (4) but, as I have 
already’ shown, the plaintiff fails in the 
main part of the case, 

1 may add as regards the term “wil- 
ful neglect" which has been alluded to in 
the course of argument, that this term 
implies an intentional and purposeful 
omission to do a certain act. It is an even 
more extreme term than gross and culpable 
negligence. It implies that an individual 
deliberately refrains with his eyes open 
from doing an act or taking a step, which 
it is his duty to do or to take. There has 
been nothing approaching even prima facie 
proof of any such wilful neglect in the 
present case. On the contrary, the evidence 
shows that the residuum of the Railway 
servants on duty were doing all they could 
to cope with an impossible and exceptional 
position of affairs at Asansol, a position of 
affairs which had become so serious as 
regards the breach of the public peace that 
recourse to the armed Police became ne- 
cessary. 

I find myself, therefore, in complete 
agreement with the judgment of the lower 
Appellate Court. The appeal fails and is 
dismissed with costs. I see no reason why 
the appellant should not bear the respon- 
dents’ costs in this Court and I order accord- 
ingly. Costs in the lower Courts as already 
ordered. 

G. E. D. Appeal dismissed^ 

(4) 7 lad. Cas. 160; 7 A. L. J. 833. 
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BOMBAY HIGH COURT. 

Second Civil Appeal Xo. 017 op 11)21. 

July 10, 1925. 

Present: — Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
RAMCHAXDUA TRIMBAK MAXTRl— 

Pl.AIXTlFP— A PPKLLANT 

versus 

DATTU RA1\IA PATIL and otheks - 
Defendants — Respondents. 

wBom^ai/ Land Revenue Code (Act V of a. -SJ — 

Landlord and tenant — Oriijin of tenanv;/ ~l*erma)icnt 
tenancy — Presu m))tion. 

Where it is found that the land comprised in 
a tenancy was waste laud bclonjjinf? to the ancestor 
of the lan'.llord in a certain year and that it was not 
cultivated at that time l>y any tenant, the prc.sumi)- 
tion laid down in s. 83 of the Jlombay Land Uevemu* 
Code cannot be rai.se<l in rcsj)ect of sm-h land. (p. 3 L , 
col. 1.] 

Second appeal from the. decision of the 
District Judge at Satara, in Appeal Xo. 233 
of 1923, reversing a decree of the Joint 
Subordinate Judge at Islampur, in Civil 
Suit Xo. 778 of l'Jl8. 

Mr. Bahadu^ji (with him Mr. A.G. Desai), 
for the Appellant. 

Mr. G. -S. R'lo, for tire Respondents. 

JUDGMENT.— The finding of the two 
lower Courts on the issue remanded under 
this Court’s judg;nent of March 25, 1924, 
is in the negative, that is to say that the 
defendants have failed to prove under the 
provisions of s. 83 of the Bombay Land 
Revenue Code that they are entitled to 
the presumption mentioned therein, so 
that they cannot be held to be permanent 
tenants with a duration of tenancy co- 
extensive with the duration of the tenure 
of their landlord. This negative linding 
is based on certain documentary evidence 
which, in the opinion of both the lower 
Courts, shows that the land in question 
was waste land belonging to the plaintiff’s 
ancestor in about the year 1851 and that it 
was not cultivated by any tenant, whether 
the predecessor of defendants Nos. 1 to 5 
or not, until at any rate some years later. 
This conclusion is not objected to by 
Dewan Bahadur Rao for the respondents. 
But he contends that the linding is not 
sufficient ground for saying that satisfactory 
evidence of the commencement of the 
tenancy is forthcoming. He relies upon 
the decision in Sidkanatk v. Chifeo (1), con- 
firmed in appeal in Chiicko v. Shidnath 
(2). He points out that the finding in 

(1) 63 Ind. Oag. 935; 2$ Horn. L. R. 533 

(2) 66 Ind. CnR. 315; 2 1 Uorn. L. R. 226; (1922) A. 1. R- 
(B.;25; 40 B. 687, 


cision, thereforCt only amounts to saying 
that, when a particular year can be indicat- 
ed as that in which the tenancy began, 
the case is excluded from those in which 
a presumption can be drawn under s. 83 
of the Bombay Land Revenue Code, fin 
points out that, if so, this is in contlicl 
with the decision to which I was a ivuty 
in Narayan v. Panduratig (3) and that 
the assumption in Pratt, J.'s judgment 
that in Sidhanath v. Chiko (1): "the time 
from which the tenancy was proved to 
have commenced was found not to be a 
particular year, but a period in or after 
the year 1805," is not justified by il;e 
record in that case. The latter comment 
appears correct, but that does not. in my 
oifinion, affect the main consideration on 
which the decision in Narayan v. Pandu- 
rang (3) was based. In botii the judg- 
ments of Pratt. J , and myself the main 
reason for holding that the presumption 
could not be drawn was that a certain 
period was proved within which the 
tenancy must have commenced, and tliat. 
there was no good ground for saying that 
a particular year was the outside limit 
contemplated by the Legislature in s. 83, 
in regard to proof of tiie commencement 
of a tenancy. As I have said in that 
case, 1 can see no logical basis for saying 
that you are justified in taking a number 
of months, but not justified in taking a 
number of years as sufficient. Dewan 
Bahadur Rao has suggested that the fact 
tliat the ordinary tenancy contemplated 
by the Bombay Land Revenue Code, is 
ail annual tenancy, supplies a reason for 
taking a year as the extreme period con- 
templated by the Legislature. But there 
is nothing in s. 83 to confine it to the 
case of annual tenancies, and if the 
Ijegislature had intended such a construc- 
tion we think it would have been more 
clearly expressed. I adhere to my previous 

decision, and, therefore, upon the findings 
of the lower Courts I hold that the main 
defence of the defendants fails and that 
they are not proved to be peinianent tenants. 

It is conceded by Mr. Bahadurji j'or 
the plaintiff-appellant that the objection 
as to proper notice not liaving been given 
is valid and that he is not, tlierefore 
entitled to the relief of ejectment that 

f3) 76 Ind. Gas. 71; 21 Bom. L. R. 83J; (1922)A I R 
(B.) 102; 17 B. 1. ^ ‘ * 
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that case was that the tenancy must liave 
begun in the year 1805 and that the de- 
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is sought in the plaint. Tlie plaintiff, 
however, included in the relief sought a 
prayer for a declaration that he and de- 
fendant Xo. (> were the rightful owners 
of the land. Mr. Bahadurji a.sks that a 
declaration accordingly should ]>e given, 
coupled with a further declaration that 
defendants Xos. 1 to 5 are merely annual 
tenants, who can he ejected after due 
notice as required by the Bombay Land 
Revenue Code. We, therefore, allow the 
appeal and grant the plaintiff the declara- 
tions above mentioned. We also, in ord(‘r 
to avoid further litigation, if possible, and 
as there is a prayer in the plaint as to 
mesne prohts, awartl, as other relief equit- 
able in the circumstances of the case, the 
plaintiff and defendant No. 6 mesne profits 
or rent from defendants Nos. 1 to 5 from 
the date of suit at tiie rate of Us. 41-11-0 
the rate mentioned in Exs. 47 and 48. 

As regards costs, tlie plaintiff has 
succeeded on the main ([uestion that has 
l^een the subject of this litigation but he 
has failed in his prayer for possession for 
a technical reason. In the circumstances, 
we think that a fair order will be that 
the appellant should get 2'3rds of , his 
costs throughout from defendants Nos. 1 to 
5. 

z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from 'Appeli^vte Dbcree 
No. 1273 OF Ui23. 

June 17, 1925. 

Present : — Justice Sir Kwart Greaves, 
Kt., and Mr. Justice B. B. Ghose. 
MAMIN KHAN and others— Plaintiffs 

— Appellants 
versus 


MOIZUDDIN KHAN ind others— 
Defen uaNTs — Respondents . 

Pleadings— Easement, suit foi — Plaintijf alleging 
easement in favour of himself and others- Easement 
established in favour of plaintiff alone Planitif, 

whether entitled to decree. 

If a plaintiff comes into Court and says that he as 
well as other persons have acquired a right of ease- 
ment over a certain land, and does not 
proving that the other persons have such nght, there 
is nothing to prevent him from succeeding m his 
claim if he can prove that he has used the 
way required by law for the purpose of acquisition of 

a right of easement, [p- 3*19, col. l.J 


Appeal against the decree of the Sub- 
ordinate Judge, Third Court, Mymensing, 
dated the 21th January 1023, afBrming 
that of the Munsif, Second Court, Netro- 
kona, dated the 20th August 1021. 

;br. Atu( Chandra (lUpta (with him Babu 
Radhika Ranjan (Riha), for the Appellants. 

Babus Braja Lai Chakravarti, Birendra 
Kumar Detj and Biraj Mohan Majiimdar, 
for the Deputv Registrar. 

JUDGMENT. 

Ghose, J.— Tills is an appeal against 
the jurigment and decree of the Subor- 
dinate Judge, Third Court of Mymen- 
singh, affirming the decision of the Munsif, 
Second Court of Netrokona. The suit was 
for declaration of a right of way brought 
by the jilaintiffs for themselves and for 
tlie general public of the village on the 
allegation that the plaintiffs as well as the 
villagers had used the land in dispute as a 
pathway for their daily necessary purposes 
for over hundred years from generation to 
generation with their cattle oiienly, peace- 
fully, without dispute and as of right. 
They, however, described tlie ^pathway as 
a gorat starting from a different village 
and leading to another over the disputed 
land. 

'J’he Trial Court found that there ^vas a path- 
way, The Munsif says “ I have no doubt on 
the evidence on the record that before the 
alleged obstruction the plaintiffs and people 
having homestead nearby had used the 
disputed land for various purposes for an 
indefinite length of time without any ob- 
struction. Defendant No. 1 had admitted 
that the plaintiff No. 1 and otheis 
pass on the disputed land when necessary 
to go from one homestead to another. Hence 
I find that the plaintiffs had been in un- 
interrupted enjoyment of the disputed land 
over 20 years." He, however, dismissed 
the suit on the ground tliat according to 
his finding the plaintiffs had used the land 
not as of right but b}’ sufferance only. It 
is difficult to understand what he meant by 
the word “sufferance" because easements 
by prescription are acquired only by suffer- 
ance of the dominent owner. The plaint- 
iffs appealed fiom that decree. The Sub- 
ordinate Judge affirmed the finding of the 
Munsif as regards the user of the disputed * 
^ land as a pathway by the plaintiffs and 
two or three villagers. It was also found 
by the Subordinate Judge affirming the 
decision of the Munsif that this was not a 
goraty but that this pathway over the dis- 
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puled land was a continuation of the yorat 
and the plaintilTs and two or three villa,e:ers 
used to pass over it with their cattle, 'I'liis 
was also admitted by the defendants wit- 
ness No, 1 who said that the plaintill's had 
a pathway to go to the yorat with their 
cattle over the disputed land. The Sub- 
ordinate Judge next considered the linding 
of the Munsif as to whetlier the plaintills 
had been able to prove that the pathway 
was used as of right, and having taken into 
consideration all the facts which were 
placed before him for the purpose of estab- 
lishing that the user was permissive he 
comes to this dehnite conclusion that the 
plaintiffs' user was as of right and not of a 
permissive nature. On this finding one 
would suppose that he would pass a decree 
in favour of the plaintiffs but instead of 
doing so he dismissed the suit on the 
ground that the plaintiffs having brought 
their suit on the allegation that they as 
well as the inhabitants of the village had 
the right of user over the disputed land as 
a way and they having failed to estal)lish 
the right of user of all the villagers the 
suit ought to fail even if the plaintiff's ha<l 
proved that they had the right of user as 
claimed by them. We do not consider that 
the proposition enunciated by the Sub- 
ordinate Judge is right. If a plaintiff 
comes into Court and says that he as well 
as other persons have acquired a right of 
easement over a certain land, and does 
not succeed in proving that the other 
persons had such right, there is nothing to 
prevent him from succeeding in his claim 
if he can prove that he has used the land 
in the way required by law for the purpose 
of acquisition of a right of easement. It 
has, however, been contended on behalf of 
the defendants-respondents that the land 
over which the right of way has been claim- 
ed is not defined and the findings of the 
Courts below are not definite as to the land 
over which the right of way has been 
found. From the passages 1 have cited 
from the judgment of the Munsif as well 
as of the Subordinate Judge it is quite 
clear that both the Courts found that the 
pathway was over the whole of the disput- 
ed land and we find that the disputed land 
has been depicted in the map of the Com- 
missioner who was deputed for the purpose 
of holding a local enquiry in the case. It 
cannot, therefore, be urged that the path- 
way claimed is in any way indefinite. On 
these grounds the decision of the Subordi- 
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nate Judge is set aside and the plaintiffs’ 
suit decreed declaring tliaf the pIuiiiiilTs 
have a liglit of way over the dispuled land 
(sliown in the Coniini.ssioner's niapj as 
claimed by them as an easeinenl. 

The (ilaintiffs are entitled to their costs 
in all the Courts. 

The cross-objection is not pressed. It is 
accord in gly d isinissed . 

Greaves, J. — 1 agree. 

N. ii. Civs.i-objcction dismissed. 


BOMBAY HIGH COURT. 

Second Civin Api'Eal Xo. J5(J of Iff-^I 

July 

Present: — iMr. Justice Fawcett and 


Mr. J ustice Madgavkar 
U A ( ' 1 1 A b I hV ( T I A X I J ASiV P PA 
KARVI US 1 1 FTTl — D efen d.wt — Appellant 


vcrsu.'i ’ 


XIXGAPPA KASAPPA LAKIIAXXAVAK 

dTAlNTIFF — IvE.'iPONDENT. 

Movt'jao^n' an'l iitovtiju-jcc Ivaj inaina fi /?(/ kalnilivat, 
effect of — Oiviu-rsltii) in mnrL<ja<jcd land, whether 
tra nsf erred. 

'j’iie of u rajirutina by a moitiia^oj- nf land 

in favour of tlio mori'^arrec*, anrl of a (auTesjioiulin^- 
kohnl'tyat lo CJovcrnniont by ilio mortgagee, do 
necessarily iiu})ly the c.xtinetion of the inoji'^a^^e and 
a tran.slVr of owm rship iji favour of the inoi("a"C(‘. 
The 4[ir,*stion as to the elToct of the rajinama and 
knhnlii/iit in eacli case nm.st (lojauid uj)on its own 
facts, 'I'ijc dociniuMits arc evidence the cHoetof wiiieh 
must be weighed in eni'h ease f)n the nicrils fp lot) 
eol. 2; p, aol.col. 2,J '' 

(Case-law reviewed, j 

Second appeal from tlie decision of the 
District Judge at Dliarwar, in Appeal 
No. 2o7 of IT22, reversing a decree of the 
Subordinate Judge at Jlitbli, in Civil Suit 
Xo. 335 of 1921. 


Mr. S.B. Jathar, for the Appellant. 

Mr. (j. N. Thakcr (with him i\Ir. S. V. 
Palckar), for Respondent Xo. 1. 

Mr. JL B.Gumnste, for Respondent Xo 3 

JUDGMENT. 

Fawcett, J.--Iu this case the plaintiff’s 
father mortgaged certain land to defend- 
ant Xo. Fs grandfather in the year iy7l 
witli possession. Two years after that the 

plaintiff’s fatiicr again mortgaged the same 
property for an additional sum of Rs. lOO 
to the same mortgagee. This document 
contains a term that the property should 
be enjoyed by the mortgagee for a period 
of 21 years in full satisfaction of 
the debt and after the completion of the 
said period, possession of the property 
should be restored to the mortgagor free 
of the mortgage charge. The plaintiff’a 
father died in 1877. Under the term that 
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I have just mentioned the property should 
have been given back to the mortgagor 
about 1894. Hut that was not done. In 
1909 the plaintil? brought a suit against the 
mortgagee’s representatives to redeem and 
recover possession of the land, alleging that 
it had been agreed the defendants should 
retain possession of the land for four years 
more after tlie term of 21 years had 
expired, and would then surrender it 
to his father, but had not carried out the 
agreement. In that litigation the main 
question that arose and was decided was 
whether thedocuraent of 1873 was a usufruc- 
tuary mortgage or a lease, and it was held 
that it was a usufructuary mortgage. The 
Trial Judge had found the deed to be a 
lease and dismissed the plaintiff’s suit, but 
the two Appellate (’ourts held that it was 
really a mortgage and the case was sent 
back for trial on the merits. Apparently 
that suit was not further prosecuted by the 
plaintiff and it was dismissed for non-ap- 
pearance. The plaintiff’s present suit was 
brought in 1921 to recover possession and 
mesne profits on the ground that defendants’ 
mortgage right had been fully discharged. 
The Subordinate Judge dismissed the 
plaintiff’s suit with costs holding that the 
equity of redemption under the mortgage 
had been extinguished by a subsequent 
passing of a rajinama and a kabuliyat. The 
rajinavia was passed by the plaintiff’s 
father to the mortgagee in 1877 and a cor- 
responding kabuliyat to Government was 
passed by the mortgages. Defendants Nos. 

1 and 2, who are the grandsons of the 
original mortgagee, and defendant No. 5, 
who is the purchaser of a portion of the 
plaint property from defendant No. 1, all 
setup this rajinama and kabuliyat as hav- 
ing extinguished this mortgage. 

The District Judge in appeal from this 
decision held that there was no transfer 
of ownership by the rajinama and kabuliyat 
and that the equity of redemption still sub- 
sisted. No other question, he says, was pro- 
posed, and he, therefore, granted the plaintiff 
a decree for possession with costs and an. 
order as to future mesne profits. 

Defendant No. 5 has appealed from this 
decision on the ground that the rajinama 
and kabuliyat have in law extinguished the 
equity of redemption. Mr. Jathar, in sup- 
port of this contention has drawn our 
attention to various rulings of this 
Court in regard to the effect of a 
fajinavia and a kabuliyat^ such as have 
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been passed in the present case, vi:.* 
Tai'achand I^irchand v. Lakshman Bkavani 
( U. I isJinu Sakhnram Phatak v. Kashinath 
Inipu Shankar (2), Venkaji v. Gopal (3) 
Jmam Ibrahim v. Hhnu (4j, Xarso v. Nayava 
(oj and Chandanimal \\ Bhaskar (b). He 

contends that the effect of all these cases 
but the last is that a legal presumption 
arises from the passing of the rajinama 
cUkI kabulii/at that a transfer of ownership 
IS intended to be etiected, and that accord- 
ingly It operates, just as if it was a sale 
to extinguish the equity of redemption. 
-^ 0 \v, no doubt, the earlier cases did rather 
go that way and in particular the case of 
I enkaji v. Gopal (3) is very similar to the 
present case. Also in Nar.,o v, Xac/ana (5), 

Beaman, J,, in his judgment takes the view 

that the passing of the rajinama and 
Kabuhijat is fairly conclusive evidence that 
a transfer of ownership has, in fact, been 
made. But in the last named case of Chand- 
ammal x. Maskar (Gj, Sir Norman Macleod, 
Chief Justice, and Heaton, J., who was a 
paity to some of the previous cases, held 
that It does not necessarily by itself amount 
to a transfer of the property, and that each 
case must depend upon its own facts. Speak- 
ing for myself, I think that this is certain- 

totake.than the 
, 1 ^ Court should at once presume 

that a tiansfer of ownership is intended if a 

Tdn have been passed. 

I do not think that there is any current 

h!stffv^“''h would 

^egal presump- 
tion aiises under s. 114 of the Indian Evi- 
dence Act such as the appellant's Pleader 

thp section only says that 

the Court may presume’ and the last ruling 

distinctly against its presuming that the 
rajinama and kpuliyat have the effect 
of ransferring the ownership of the pro- 
perty. Heaton. J., in his judgment in this 
case, says (page 143*; : - 

A rajinama and kabuliyat do not by any 

t^he the place of a sale- 
• J ■ ^hey only serve as documentary 
evidence of transfer, if that transfer can 
properly be inferred from the totality of 
facts proved; and these must usually at any 

J B. 91; 1 lud. Dec. {s. s.) 60 
9 - ® 

(4} 40 Ind. Cas. 68; 19 Bom. L. R. 329; 41 B. 510. 

ffii i??’ ^ 

(6) 5d Ind. Cas. 619; 22 Bom. L. R 140 

*Rage of 22 Bom. L. R. — [A'd.J ' " 
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rate comprise a good deal more than the 
rajinama and kabuliijat themselves." 

As I have already said he wns a party to 
someof the previous decisions, and consi(ler- 
able weight attaches to these remarks, lie 
certainly does not take a view that there 
is any presumption of the kind I have 
mentioned, because he says that tlie totality 
of facts proved must usually comprise a 
good deal more than the 7\tjinam(i and 
kabuliyat. In the present case the District 
Judge has considered the circumstances an i 
has come to the conclusion that the passing 
of the rajinama and kabuliyat was i>rob- 
ably due to the inconvenience that would 
arise in regard to the payment of assessment, 
which the mortgagee had undertaken to 
make, if the mortgagor Basapa continued 
to hold the khata of the land, and that 
there was no indication that they were in- 
tended to have any other elTect. That is a 
conclusion which, on the view of law that 
I have mentioned, he was entitled to take 
and it seems to me an entirely reasonable 
one. Therefore I do not think that there is 
any error of law which would justify our 
interference with this conclusion in second 
appeal. 

It has, however, been urged that in any 
case the suit is barred by limitation, because 
the mortgagee had given up possession in 
1894, and even allowing for the extra period 
during which the plaintilT in the previous 
suit of 1909 said it was agreed that the 
mortgagee should remain in possession, 
there had been over twelve years before 
the present suit was brought, in which the 
representatives of the mortgagee had adverse 
possession. But this is a point which 1 do 
not think we can now go into. It is not a 
point that has been taken in the memoran- 
dum of appeal, and, therefore, it cannot now 
be urged without the leave of the Court 
under O.XLT, r. 2, read with O. XLII, C.P.C. 
If the point of limitation had arisen on the 
face of the plaint, then, no doubt, there is 
authority for saying that leave should be 
given as a matter of course. But in the 
present case it appears to me that the point 
of limitation cannot be properly decided 
withoutsome evidence as to thecircumstances 
in which the mortgagee continued to have 
possession of the land subsequent to 1^94. 
Xo such evidence appears to have been 
given, and although the point of limitation 
was taken in the written statement of 
defendants Nos. 1, 2 and 5 no issue relating 

Vg it wets raised in the Trial Court. In the 
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Appellate (’curt also tlie District dudge 
said “no other ([ucsti(ni was pro])()sed.“ Bo 
that it seems to me clearly a case where 
we should not give leave for this i)oint to 
be taken, and, in any case, as it cannot be 
decided without the case being remanded 
for additional evitlence, it cannot succeed in 
second appeal. 1 would, therefore, ilismiss 
the appeal wit h costs. 

Madgavkar, J. -In the previous 
litigation between tlie i^arties tliis Court 
had disallowed the contention of the pre- 
sent appellant that the transaction was a 
lease aiul had uphehl the contention of the 
iTspoiulents that it was a mortgage. The 
ai)pellanl’s possession, therefore, remains as 
Tiiortgagee; and it was for him from the 
outset, if he relies on his possession having 
become adverse, clearly to plead the facts 
and the date when it so became. Having 
failed to do so, it is hardly open to him in 
second appeal to set up a contention of 
adverse possession and limitation. 

As regards the rajinama and kab}/[iyat, I 
would respectfully agree with the decision 
in Chandammal v. Bliaskar (0). They are 
evidence, the elTectof which must be weigh- 
ed in each case on the merits. In the 
present case the only other circumstance 
in favour of the ajipellant is the long pos- 
session. That is largely nullified by the 
death of the original mortgager in 1877 
within four years of the second mortgage. 
In the absence of evidence as to age or 
knowledge of tlie possession in the plaint- 
ill’s son by the mortgagor, that circum- 
stance coupled with the rajinama and 
kabuliyat is not enough to show that the 
parties intended to convert a mortgage 
into a sale. I agree, therefore, that the 
appeal fails and must be dismissed with 
costs. 

N. H. Appeal dismissed. 


LAHORE HIGH COURT. 

MtSCfSLLANEOUS SECOND OlVIL APPEaL 

No. 1246 OF 1923. 

Januaiy 19, 1924. 

Present: — Mr. Justice Campbell. 
MAYA RAM — Plaintiff —Appellant 

versus 

TULSI RAM AND OTHERS — Defendants— 

Respondents. 

Civil Procedure Cole I'.-lrf 1* of lOOS), 0. XLl, rr, 2>, 
Jo, J7 - Suit d-’cidvfl lot mcritu — A ly/ie- 

ther pennitssible Procedure. 

Where a suit has not been disposed o£ upon a preli- 
minary point, th^ Appellate Court has no power tg 
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r^inaud the suit under r. 23 of O. XLI of tlic C. Ih (’. 
Th‘‘ Court should decode the i'=sues arisinj? in the 
.>uit itself or if it requires further evidence it sliould 
pO'C-^od under r. 2o or r. 27 of (h XLI of the C*>de. 

Miscellaneous second appeal from the 
order of the District Judge, Amritsar, dated 
the 21st April 1923. 

Dr. Nand Lai, for the Appellant. 

Lala Niraiijan Dass, for the Respondents. 

JUDGMENT.~The learned Counsel 
on both sides agree that the learned Dis- 
trict Judge acted contrary to law in re- 
manding the case under O. XLI, r. 23, C. 
P. C. The decree was not reversed on 
appeal, nor was the suit disposed of upon a 
preliminary point and by iisingO. XLI, r. 23, 
the learned District Judge forced the re- 
sj)ondent to come to this Court on second 
appeal at a most inconvenient stage. The 
learned District Judge stated in his order 
that the evidence already on the record was 
probably sufficient for tlie proper decision 
of the two issues to which he referred, viz.. 
Issues Nos. 4 and 5. That being so he should 
have decided the issue himself, or, if he 
required farther evidence he should have 
proceeded under r. 25 or r. 27 of O. XU. 

I accept the appeal, set aside the order 
remanding the case under O. XLI, r. 23, 
and direct that the appeal be disposed of 
by the learned District Judge on all the 
points for decision. Costs in this Court 
will be costs in the appeal. 

z. K. Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 1368 OF 1923. 

June 24, 1925. 

Present: — Justice Sir Ewart Greaves, 
Kt., and Mr. Justice B. B. Ghose. 

Syed FAIZUDDIN ALI and another 
— Defendants — Appellants 

VCVSH s 

Mirza lYAHIYA SIRAJI— Plaintiff 

AND ANOTHER — Pro fol'ma Defendant — 

Respondents. 

Religious Endowments Act {XX of 1S63), s. lU — -Saii 
for declaration that resolutions passed at certain meet- 
ing are invalid nature of — J urisdiction of Court. 

A suit brought hy a member of a Committee con- 
stituted under the Keligious Endowments Act, against 
the other members for a declaration that resolutions 
passed at a certain meeting were invalid on account 
of proper notice not having been given does not fall 
within the purview of s. 14 of the Act but is triable 
under the ordinary law. 

Appeal against a decree of the District 
Judge, Murshidabad, dated the 12th Feb- 


ruary 1923, affirming that of the Munsif, 
Laibagh, deted the 3rd of September 1921., 

Mr S. R. Das (Advocate-General) (with 
him Babu Santimoy Majumdar and M. Md. 
Nurul Ilaque Choivdhuj'y), for the Appel- 
lants. 

Dr. Sarat Chandra Basak (with him 
Babus Hemendra Kumar Das, Amulya 
Charan Sen, Baranasibashi Mukkerjee and 
Charu Chandra Chowdhury for Babu7Vi?/a- 
natli Dutt), for Respondents Nos. 1 and 2. 

JUDGMENT. 

Ghose, J.— This was a suit brought 
by one member of a Committee of a 
religious endowment governed by the 
Religious Endowments Act XX of 1863 
against two other members forming the 
Committee for a declaration that resolu- 
tions passed at certain meetings held on 
the 3rd August, 2nd October and 25th 
October 1920 are ultra vires and invalid. 
The findings of fact are all against the de- 
fendants. It has been found that the 
notice given by defendants Nos. 1 and 2 to 
the plaintiff of the meeting that was to be 
held on the 3rd August 1920 was not pro- 
per, inasmuch as there was no agenda of 
the busine.ss to be done at the meeting 
sent with the notice. The learned Judge, 
therefore, held that the resolutions arriv- 
ed at the meeting of the 3rd August are 
invaild. Similarly, it is found that the 
other two meetings were also not legally 
held. 

The findings of fact are conclusive and 
no question can be addressed to us on 
behalf of the appellants with regard to this. 
The only question that was urged before 
us was that having regard to s. 14 of the 
Religious Endowments Act the Munsif had 
no jurisdiction to entertain the suit in the 
first instance, and special reliance was 
placed upon the phrase ‘neglect of duty' 
contained in s. 14 of that Act. In our 
opinion, this was not a suit for neglect of 
duty by any person with regard to a reli- 
gious endowment. It was an ordinary suit 
for declaration that resolutions passed at a 
meeting were invalid on account of proper 
notice not being given to a member of the 
Committee. The case, therefore, comes 
under the ordinary law and the Munsif, in 
our opinion, had jurisdiction to entertain 
the suit. 

This point failing, the appeal must be 
dismissed with costs.* 

Greaves, J.— I agree, 
z. K. Appeal dismissed. 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. 539 of 1921. 

June 23, 1925. 

Present: — Mr. Justice Fawcett and 
Mr. Justice Madg:avkar. 

NARAYAN KESHAV VAGLE -Plals t- 

iFF— A ppellant 

Kaji GULAM MOHIDIN— Defendant 
% Respondent 

Dekkhan Agriculturists' Rdief Act {XVII of iSTO'i, 
s. U —Mortgage suit bg benJiinidar, maintainabilily 
of — Accou??f, mode of taking of. 

Sj Ion? as a bza.inii.i jr's tiMasa''Tion do^s not roii- 
travene the provisions of any law tiie Courts are bound 
to give efiact to it and the benamidar is eutillod to sue 
upon its basis, [p. 3j3, col. 2.] 

The expression ••persons, if any, tlirough wliom tliey 
claim” ins. 12 of the Dekkluxn .V?riculturists' Relief 
Act, covers not merely the legal represjntativu of a 
deceased creditor or deceas;*d debtor l)ut also an 
assignee who has Ixought, or t)thervvis6 ai'([uircd the 
right, title and interest of either the original creditor 
or the original debtor. Therefore, tli-' section cannot 
be taken to ])rohibit a suit on a nu^rtg.ige by a 
benamidar. On the other hand, the provisions of the 
section must be observed l)y the Court in a suit by 
h benamidar just as much as in a suit by tlie real 
creditor. It is (juite possible for tlie Court to carry 
out these provisions in such a case, inasnuudi as the 
actual creditor can be examined and called upon to 
produce his accountt as a witness, [p. .'151. col. 1.] 

Second appeal against the decision of the 
First Class Subordinate Judge, A. P., at 
Ratnagiri, in Appeal No. 237 of 1923, con- 
firming that of the Second Class Subordi- 
nate Judge, at Dapoli, in Civil Suit No. 121 
of 1922. 

Mr. P. V. Kane, for the Appellant. 

Mr. P, B. Skingne, for the Respondent. 

JUDGMENT. 

Fawcett, J. — I'he plaintiff has sued the 
defendant to recover a certain sum of 
moneyas due on a simple mortgage bond, 
passed in 1910 by defendant No. 1 and his 
father, whose other legal representatives 
have been joined as defendants. Defendant 
No. 1 opposed the suit contending that he 
was an agriculturist, that he and his father 
had no dealings prior to this bond with the 
plaintiff, and that the latter was a benami- 
dar iov one Shamdin Jagannath Marwadi, 
who had got the bond executed in favour 
of the plaintiff with the object of avoiding 
his liability to account under the Dekkhan 
Agriculturists’ Relief Act in regard to the 
previous transactions between him and the 
defendant, lie also pleaded that the Mar- 
wadi's dues were mostly paid off, and that 
no fresh consideration was paid when the 
bond in suit was passed. The Trial Court, 
on a consideration of the evidence, held that 


the defendant was an agriculturist within 
tlie meaningof tlie Dekkhan Agriculturists' 
lielief Act and that the ])laintilY was a 
benamidar for this Marwadi, the bond 
being passed in the plaintiff’s name as a 
mere cloak to avoid liability to render an 
account under the Dekkhan Agriculturists' 
Relief Act in resjiect of the ]>revious deal- 
ings which the mortgagors had with the 
Marwadi. He accordinglv dismissed the 
suit and ordered the parties to bear their 
respective costs. 

The First Class Subordinate Judge, on 
ajipeal by the plaintiff, took the same view 
and dismissed the appeal with costs. 

A second appeal has been admitted and 
the contention put liefore us is that there 
was ail error of law in the decrees of the 
lower Courts for the following reasons. It 
has been ruled by the Privy Council in 
Gur Xaraifun V. Slieo LalSitigh (l)und in 
various other cases, such as, Rarji Ap))aji v. 
MaJiadev Bapuji (2) and Ilamcbandra Vilhal 
V. Gajanan Saraijan (3), that a benami* 
dar can maintain a suit on a mortgage, 
so that, when a mortgage is executed osten- 
sibly in favour of A though really B 
is tlie mortgagee, A may sue the 
mortgagor on the mortgage, and the 
real mortgagee will be bound by the 
decree as I'cs judicata against him. Their 
Lordships of the Privy Council in Guv 
Naratjan's case (1) at page 574* said : “So 
long, therefore, as a benamidar's transaction, 
dues not contravene the provisions of the 
law the Courts are bound to give it effect.” 
So that there is a Ciualification to this general 
principle, r/.r,that a benami transa'-tion 
must not contravene the provisions of any 
law. Thus in the case of Ramckandra 
VitJtal V. Gajanan Xarayan i'S) it was 
contended that the principle in ques- 
tion did not apply to that partieular case, 
because tlie iirovisions of s. 294, C. P. C. 
of 1382, had been contravened in so far as 
the decree-holder had not obtained leave 
to bid or to purrhase the property in ques- 
tion at a Court-sale. It was, however, held 
that there was no such bar to the principle 
being applied to the facts of that case Mr. 
Shingne for the respondent has admitted 
the general principle laid down in these 
rulings, but contends that the provisions 
tl) 49 liid Cas 146 C. 566; 46 I. A. 1; 17 A. L. .7 66- 16 
M. \j. J. 6S; U L. \V. iVVo: 2.1 C. \V. N. 521; 1 U p’ L 
K. (l\ C.) 1: 12 Bur, L. T. 122 (P. C.\ 

^2) 22 B. 672; 11 Inti. Dec. (N s.) 10:0. 

(3) 56 Ind. Cas. 319; 11 B .152; 22 Bom. T>. R. 296. 

^Page of 46 C.— • 
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of the Dekkhan Agriculturists’ Relief Act do 
Dot permit of a suit by a htnamidar where 
the object of the suit is to luevent the 
application of the provisions of iljat Act 
in regard to taking an account from the 
commencement of the transact icns between 
the parties. He points out the provisions 
of s. 12 of the Act which requires the Court, 
if the amount of the creditor’s claim is 
disputed, to examine both the plaintiff and 
the defendant as witnesses, unless, for 
reasons to be recorded by it in writing, it 
deems it unnecessary so to do, and to inquire 
into the historv and merits of the case from 
the commencement of the transactions be- 
tween the parties and the persons (if any) 
through whom they claim, out of which tlie 
suit has arisen. It was suggested that this 
implies that the plaintiff should be the 
original creditor, and that the section does 
not, therefore, contemplate a henamidar 
being the plaintiff. Against this view% 
however; is the fact that the section cannot 
be supposed to prevent the plaintiff being 
an assignee of the original creditor. Such 
a case, I think, is clearly contemplat- 
ed by the words “persons if any through 
whom they {i. e., the parties) claim.'’ That 
expression suffices to cover not merely the 
legal representative of a deceased creditor 
but an assignee who has bought, or other- 
wise acquired the right, title and interest 
of either the original creditor or the original 
debtor ; and such a construction was in 
fact given to these words in Waghuji 

V. Bapuchand Jethiram (4) which was a case 
of an assignee from an agriculturist. There- 
fore, the suggestion that s. 12 must be 
taken to prohibit a suit on mortgage by 
a benaviidar cannot, I think, be accepted ; 
but, on the other hand, the provisions of 
that section have to be observed 
by the Court in a suit by a henamidar just 
as much as in a suit by the real creditor. It 
is quite possible for the Court to carry out 
these provisions in such a case, because 
the actual creditor can be examined and 
called upon to produce his accoimts as a 
witness, just as well as if he was a partJ^ 
If the henamidar in any way obstructs such 
an inquiry, then of course other considera- 
tions may arise. But in the present case 
there is no reason to anticipate any such 
obstruction, as the Marwadi creditor was 
in fact examined in the lower Court and 
produced certain accounts. There should, 

^4} 7 b. 520; 4 InU. Dec. (x. s.) 351« 


therefore, be nothing to prevent the Court 
from continuing the inquiry required by 
s. 12 by fui tlier exandnation of the Marwad'i 
and his accounts froin the commencement 
of the Uaiisactions between him and the 
mortgagor. Accordingly there is, in my 
opinion, no sufficient ground for saying 
that the Dekkhan Agriculturists’ Relief 
Act itself prevents tlie application of the 
general principle laid down by the Privy 
Council. 

It, was further contended by Mr. Shingne 
that the agreement being made with the 
object of preventing the full inquiry con-' 
tenifflated by s. 12 of the Act, it was one 
in Iraud of the law', and so void under s. 23 
of the Indian Contract Act. That section, 
nc doubt, covers the case of an agreement 
the consideration or object of which is of 
such a nature that, if permitted, it would 
defeat the provisions of any law. But in 
this particular case, for the reasons which 
I have already given, although an attempt 
was made to defeat the provisions of s. 12 
of the Dekkhan Agriculturists’ Relief Act, 
3'et that attempt will not be successful, if 
the Court carries out our order. P’urther- 
more, the agreement, which really had that 
object, is an agreement between the benami- 
dar and the Marwadi and not the agreement 
contained in the mortgage bond which is 
the transaction with which the Court has 
to do. Therefore, I do not think that there 
is an}' force in that particular conten- 
tion. 

I Avould, therefore, hold that there has 
been an error on the part of the lower 
Courts in dismissing this suit and not fol- 
lowing the particular principle which I 
have mentioned. At the same time, al- 
though the point was apparently taken in 
ground No. 3 to the memorandum of the 
appeal to the low’er Appellate Court, these 
particular rulings cannot have been brought 
to the notice of that Court, otherwise the 
IHrst Class Subordinate Judge would surely 
have dealt with the question that arose. 
Consequently, it is virtually a point taken 
for the first time in second appeal, and this 
affects the question of costs. I think, there- 
fore, that the decree of the lower Appellate 
Court must be reversed and the suit re- 
manded to the Second Class Subordinate 
Judge at Dapoli for considering Issues 
Nos. 3, 4 and 5, with this addition that the 
‘amount due' must cover the amount 
due on taking the account as be- 
tween the Marwadi Shamdin and the 
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original mortgagors in the manner provided 
by s. 12 of the Dekkhan Agriculturists’ 
Relief Act. 

The appellant must bear all the respond- 
ents’ costs except the costs of this appeal, 
which respondent No. 1 should bear. 

Madgavkap, J, -The question in this 
appeal is whether the i)laintifE-appellaut 
henamidar is entitled to a mortgage decree 
against respondent No. 1 mortgagor agri- 
culturist. Both the lower Courts have lield 
that the appellant is a hcnainidar for 
the mortgagee, one Shamdin Jasannath 
Marsvadi, and that the latter has assigned 
his right to the appellant in order to avoi<l 
liability to give accounts under the Dekkhan 
Agriculturists' Relief Act and on this 
ground have dismissed the suit. 

It is argued for the appellant that a 62 - 
namidar can sue and obtain a decree. For 
the respondents it is contended that an 
assignment, preventing the ajiplicalion of 
the Dekkhan Agriculturists’ Relief Act, 
is in a sense a fraud on the law, and, there- 
fore, the suit rightly failed. 

It is now well-established that unless the 
assignment is in contravention of the law, 
a benamidar is entitled to succeed: Gm' 
Narayan v. Skeolal Singh (,1). And in so 
far as the benamidar s transaction does not 
contravene the provisions of the law, the 
Courts are bound to give it elTect. It is, 
therefore, for the respondent to show what 
law, if any, the transaction has contravened. 
In the absence of any express prohibition 
of assignments of claims against an agri- 
culturist, the view of the lower Courts is 
difficult to accept in its entirety. It has 
been held by this Court that even a mort- 
gagee purchaser in execution of a Court 
sale without the leave of the (vourt claim- 
ing through a benamidar for possession 
need not fail: Ramekandra Vitknl v. Oaja- 
nan Narayan (3). On the other hand, an 
agriculturist assignee is held to be entitled 
to the benefit of ss. 12, 13 and 14 of the 
Dekkhan Agriculturists’ Relief Act. Annaji 
Waghujiv. Bapuehand Jethii‘a)n (A). It has 
been also held by this Court that a benamidar 
can maintain a suit in his own name as the 
realplaintiff : Ravji Appajiv. Mahadev Bapuji 
( 2 ). A fortiori a mortgagor agriculturist who 
has aright under s. 12, Dekkhan Agricultur- 
ists’ Relief Act, to ask the Court to go into 
the entire account and ascertain the actual 
amount due under the account, cannot lose 
that right by the simple process on the 
mortgagee’s part of an assignment, as in 
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the present instance; and if the benamidar 
assignee is unable or unwilling to furnish 
such account, tlie suit might fail. Hut that 
is not the case in the present instance. 
Shamdin, the original mortgag<‘e, is a wit- 
ness in this suit, and it was the duty of 
the Court, as laid down by e. 12 of the 
Dekkhan Agriculturists' Relief Act, to 
examine Shamdin and his account and as- 
certain the amount due. The agreement 
as between the appellant the assignee and 
Shamdin, is not in contravention of the pro- 
visions of any Act. Subject to the taking 
of account under s. 12 from Shamdin, the 
appellant is entitled to a decree for such 
aiTiount, if any, actually found due. 1 
agree, tlierefore, with the order proposed by 
mv learned brother. 

z. K. Appeal allowed. 


MADRAS HIGH COURT. 

Skcond Civil. Appeau No. 1021 of 1922 

April 28, 1925. 

Prc.'^ent: — Mr. Justice Phillips. 
ARLIjANAXDAM [-^ILLAl -Plaintiff — 

Appellant 

VC vs US 

MALAYA PILLAI NADAN and otiieus- 
Defendants Nos. 1, 2, 1 and 5 ~ 

Respondents. 

Madra'i B.Hate.i Land Act il of lOOS), s. 
rf'vjz hij ryot without landlord's permission — Revenue 
sale —Suit on morOyi^^e against purchaserSale, valid- 
itif nf —liurden of proof. 

Wliero a p.’rsoii i)urrliase(i certain properties in a 
rail sale under the .Madras Estates Land Act, in a suit 
on a inort^^ai^e executed prior to the sale by the ryot hnl 
without th<5 landlord's i)crmi3sion. the pl.aintifT con- 
tended that the nait sale was vitiated by irregularitie.s 
and was iuvaliil : 

ilrld, (1) that the mart^a^e effected without the 
landlord's i)ermis3ion was not binding ou the purciiaser 
in the revenue .sale, unless the sale were held to bo 
iiivali'l; (p.35G, col. 2.J 

(.) tliat tlie ljurden of proving the invalidity of tlio 

sale lay on the pl.aintifif. [ibid.] 

The principle, that the burden i.s on the landlord 
who relics on a special procedure to prov'e every condi- 
tion ne’es^ary for the validity of the sale is inappli- 
cable to such a case as tlio above where it is the pur- 
chaser and not the landlord whose rights are sought 
to be limited by imposing on him a mortgage to which 
ho would not be liable if the sale had been nronerk' 
conducted [ibid.] ^ ^ ^ 

Dnrasnmy Pillaiv. Mutkusamy Moopayi, 27 M 9l- 
A[. L. J. -179, distinguished. ' ’ 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge 
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Madura, in A. S. No. 59 of 1921 (A. S. No. 
1U6 of 1921, Madura District Court), prefer- 
red against that of the f’ourt of tlie District 
Munsif, Tirumaiigalam, in O. S. No. 128 
of 1920. 

Messrs. T. Ai umarthatha PHIai and A”. V. 
Srhiivasa Iyer, for the Apiiellant. 

Messrs. C. V. Anantakrishiia Iyer and 
K. V. Venkata Subi’ahnianya I yer, tov the 
Respondents. 

JUDGMENT.— In this suit the 
plaintih-appellant seeks to enforce a mort- 
gage on the plaint land \viiich originally 
was in occuiiation of the first defendant 
and which was afterwards sold in a rent 
sale to the third defendant and by him 
transferred to the second defendant. The 
fourth defendant is the landlord. 

The mortgage was not effected with the 
permission of the landlord and consequent- 
ly under s. 125 of the Estates Land Act it 
is not binding on a purchaser in a revenue 
sale. The second defendant is, therefore, in 
no way bound by the mortgage unless it is 
established that the revenue sale was 
invalid. The plaintiff made certain al- 
legations in his plaint to the elTect that 
the sale was invalid because it was con- 
ducted collusively and fraudulently, that 
there was no proper notice by beat of tom 
and tom and that his mortgage right was 
not announced at the time of the sale or in 
the sale proclamation. 

When the issues were framed, issue No. 
2 was framed on this allegation as fol- 
lows: — 

“Whether the rent sale under which the 
second defendant claims is invalid for all or 
any of the reasons alleged in the plaint?” 

Although the issue was framed in this 
way, the District Munsif appears to have 
allowed the plaintiff to adduce evidence as 
to the alleged irregularities in the conduct 
of the sale, such as that the time and place 
of sale were not in accordance with the 
sale proclamation, and the District Munsif 
held that the sale was not invalid and dis- 
mi^ed the suit. 

In appeal it was contended that the 
plaintitf had proved these irregularities 
and that was argued before the lower Ap- 
pellate Court, and the lower Appellate 
Court held that the plaintiff had not proved 
these additional irregularities and decided 
that there was no evidence as to the exact 
time when the sale commenced, or as to 
the exact distance from the noticed place 

ai sale to the' place where the sale was held. 


It is now contended here that the burden 
is upon the fourth defendant, the landlord, 
to prove every condition necessary for the 
validity of the sale and reliance is placed 
on Dorasamy Pillai y. Muthxisamy Moopan 
(1).^ It was nodonbt held in that case that 
it is for the landlord, wlio seeks to avail 
himself of the special procedure by way 
of distress provided for by tlie Act, to 
show that the requirements of the Act 
have been complied with. I do not think 
that there is any need to (piestion this 
proposition of law but even if it is applic- 
able to the facts of this case, of which I am 
very doubtful, I do not think that in the 
circumstances, the plea can be taken now. 

An issue was framed as to certain allega- 
tions and no others, and consequently the 
defendant had no opportunity of adducing 
evidence to prove that the sale was con- 
ducted properly with reference to the 
time and place mentioned in the sale pro- 
clamation. The plea that second defend- 
ant failed to prove all the facts neces- 
sary to prove a valid sale has never 
been raised until this second ap])eal and, 
therefore, if relief were to be given to 
the plaintiff, it would be necessary to 
re-try the case from the beginning. As 
a matter of fact the evidence in the case is 
not before me, but evidently the positive 
evidence for the plaintiff was insufficient to 
prove any irregularity in the sale as held 
by the lower Appellate Court. I see no 
reason now for re-trying the case de novo. 
As a matter of fact, it appears to me that 
in this case the fourth defendant who is the 
landlord, does not seek to avail himself of 
the special procedure by way of distress 
or sale provided for by the Act. It is the 
purchaser whose rights are sought to be 
limited by imposing on him a mortgage to 
which he would not be liable if the sale 
had been properly conducted. The land- 
lord has but a very small interest in the 
matter, for it merely means that he has 
one tenant instead of another and there is 
nothing to show that that would benefit him 
in any way. The second defendant under 
3. 125 is entitled to the whole property 
free of this mortgage which the plaintiff 
deliberately took without getting the 
sanction of the first defendant’s landlord, 
although he ought to have known that such 
a mor'gage would not be an encumbrance . 
binding on the property. In this view I 

a) 27 M. 01; 13 M. UJ.170. 
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do not think that Dorasamy Pillai v. 
Mutkusamy Moopan (1) is applicable. In 
either event, 1 think that the lower Appel- 
late Court’s decree must be upheld. 

The second appeal is dismissed with costs 
of the second respondent. 

V. N. V. Appeal dismissed. 

N. H. 


BOMBAY HIGH COURT, 

Original Civil Jurisdiction Appeai. 

Xo. 113 OP 1924. 

REFBRENra Xo. 40 of 1923. 

July 14, 1925. 

Present;— Sir Norman iMacleod, Kt., 

Chief Justice, and .Mr. Justice Coyajee. 

N. H. MOOS — Appisllant 

versus 

The government of BOMBAY— 

Res poNDisNT 

Land acquisition —Acquisition of toka lands — Re~ 
assessment, liability to— Compensation, determination 
of. 

To acquire a piece of land under the Land Acquisi- 
tion Act is not necessarily the same thing as to 
purchase the right of fee simple to it. but means the 
purchase of such interest as clogs the right of Govern- 
ment to use it for any purpose they like. Where, 
therefore, Government has no proprietary interest in 
the land to be acquired but has only a right to levy 
assessment, with the additional right to increase the 
assessment according to certain conditions, the land 
can be notified for acquisition and the market-value 
of the free-hold can be ascertained under the Act, 
whereupon the value of the tenant’s right can be 
determined and the balance of the compensation 
money handed back to Government, [p. ,3.57, col. 2.] 

When a plot of toka land which is liable to be re- 
assessed by the Government after some j’ears is pro- 
posed to be acquired compulsorily, tlie only question 
to be determined for the purpose of awarding com- 
pensation to the tenant is what proportion of the 
rack rent of the land would be taken l)y the Govern- 
ment on a re-assessment. The determinatitm of this 
question is a matter of speculation but the Court 
is entitled to presume that the Government would 
deal fairly with the tenant in occupation who has been 
paying a comparatively insignificant rent. [p. 357, 
col. 2; p. 358 col. 1.] 

(Case-law referred to.) 

Mr. Velinker (with him Mr. Khergam- 
valla), for the Appellant. 

Mr. Kanga, Advocate-General (with him 
Mr. Coltman), for the Respondent. 

JUDGMBNT, — In this case there had 
been a consent award deciding that the 
value of the land to be acquired w'as 
Rs. 2, 60,000. The only question then left 
was the apportionment of that sum between 


Government and the claimants who were in 
occupation of the land as toka tenants. An 

is. sue was raised whether Government were 
entitled to acquire their own interest in the 
toka land. In Clovern merit of Bombay v. 
Esufall A),\[ was held that to acquire a 
piece of land under the Land Acquisition 
Act was not necessarily the same thing as 
to purchase the right of fee simple to 

it, but means the purchase of such in- 
terest as clogs the right of Government to 
use it for any purpose tliey like. Accord- 
ingly, if Government had no proprietary 
interest in the land to be acquired, but had 
only a right to levy assessment, witli perhaps 
the additional right to increase the assess- 
ment according to certain eoudition.^. still 
the land could he notified for acquisilion, 
and the market-value of free-liold ascertain- 
ed under the Act, when the value of the 
tenant’s rights could be ascertained, and 
the balance of the compensation money 
handed back to (4overnment. That decision 
was followed in Mangaldas Gii'dhardas 
V. Assistant Collector, Ahmedabad (2). We 
see no reason for distnrl:)ing the decision 
of tliis Court on this ],)articular point by 
referring the matter to a Full Bench. The 
only ground relied upon for such a re- 
ference was the fact that other High Courts 
have taken a different view from that taken 
bj’ this High Court. That, in our opinion, 
is not a sufficieut ground to make a refer- 
ence to a Full Bench, unless we are of 
opinion that in the interests of the public, 
the decisions of this Court should be re- 
considered. 

The next question was what proportion 
of the compensation money should bo 
awarded to Government as the value of 
their rights to re-assess the land in 1929. 
That question has been frequently before 
this Court, and particularly in what is 
known as Pasta's case [MadJiavdas Gokuldas 
Pasta V. Government of Bombay (3)], 
Government of Bombay v. Moos (4) and, 
lastly, Government of Bombay v. Khanderao 
Hamchandra Talpade (5). 

Really the only question in dispute is 
what proportion of the rack rent of land 
would be taken by Government in 1929. 

(1) 5 Ind. Gas. 621; 12 Horn. L. R. 34: 31 B. 618. 

(2) 61 Ind Gas. 581; 23 Bom. L. R. 148; 45 B. 277. 

(3) (1612) F. A. No. 147 of 161 1, dcc’ided by Scott, 0. 
J and Batchelor. J . on April 10, 1912 (Unrep.) 

(4) 82 Ind Ga.s. 6U; 21 Bom. L. R. 471; (1922) A. I. 
R. (B.) 251; 47 B. 218. 

(5) 77 Ind. Gas. 137; 25 Bom. L. R. 794; (1923) A. 1. 
R. (B.)417. 
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That, as we have always pointed ont, is a 
matter of speculation, but we are entitled to 
presume tluit Government will deal fairly 
with the tenant in occupation paying up to 
that time a comparatively insignificant 
rent, since Government have declined to 
make any announcement what tlieir policy 
will be in re assessing toka land in 1929. 
The learned Judge seemed to consider 
that in Government of Bombay v. Khande- 
rao Ramchandra Talpade (5), we laid 
down a universal rule that the increased 
rate of assessment in 1929 would be 4 
per cent, for the purposes of calculat- 
ing the tenant's interest at the time of 
acquisition. We had no intention to lay 
down any universal rule, we merely stated 
that we considered that for the purposes 
of that particidar case the prospective rate 
of assessment should not be higher than 
4 per cent. In other cases it might be 
equitable to fix it at a lower rate. As a 
matter of fact the decision in Kkanderao's 
case (5) was extremely favourable to Govern- 
ment. 

In this case we are entitled to consider 
the area of the land, its position, the nature 
of its user, and all other circumstances 
Avhich would relate to the possibility of 
Government fixing the assessment in 1929 
at a particular figure. There was no neces- 
sity, as far as we can see for all the evidence 
which was taken on a purely hypothetical 
question in the lower Court, the only ques- 
tion being what would be a fair division of 
the rack rent between the Government and 
the tenant. In this case, we think 3 per 
cent, would be the proper rate. Accord- 
ingly on that basis, according to the table 
provided for us by Mr. Velinker, we alter 
the deduction from the value of the free-hold 
to a sum of Rs. 66,809. That is the money 
that will go to Government, while the 
balance of the money will go to the claim- 
ants. The claimant to get 6 per cent, 
interest on the difference between Rs. 78,371 
and Rs. 66,809 from the date they handed 
over possession. Each party to bear its 
own costs in both Courts. 

2 . K. Decree modified. 


CALCUTTA HIGH COURT. 

Appk.vl from Appellate Decree No. 2668 

OF 1922. 

June 18, 1925. 

Present : — Justice Sir Babington 
Newbould. Kt., and Mr. Justice Graham. 
RAM CHANDRA GOPE—Plaiktiff— 

Appellant 

versus 


Srimati PARAMESWARI GOPINI and 

OTHERS- - Defen PANTS— Respondents. 

App*:al — Redemption suit—Prelimhiary and final 
decrees— Appeal agai^ist preliminary decree after pass- 
ing of final decree, whether competent. 

\Vhcre a i)rfliininary decree in a redemption suit 
is followed hy a final decree, an appeal filed against 
the former decree after the passing of the latter 
decree is not maintainable if no appeal is preferred 
against the latter decree. 

Kuhida Rrosnd Choivilhiiry v. Ramanand Patnaik, 

(U Ind. Cas. 1)23: 33 C. L. J. 411; 25 C. \V. N. 776; 48 


C. 1033, followed. 

Atul Chandra Singha v. Kunja Hehari Singha, 30 
Ind. Cas. 321; 22 C. L. J DO. distinguished. 

Lakshmi v. .Uant Devi, 12 Ind. Cas. 664; 37 M. 29; 10 
M. L. T. 437; 21 M. h. J. 1063, dissented from. 

Appeal against a decree of the Addi- 
tional District Judge, Noakhali, dated the 
6th June 1922, reversing that of the Addi- 
tional Munsif. Sudharam, dated the 3rd 


August 1920. 

Babu Bepin Chandra Bose, for the Appel 


lant. 

Babus Hem Kumar and Bhupendra 
Krishna Bose, for the Respondents. 

JUDGMENT.— The plaintiff brought 
a suit out of tvhich this acpeal arises to re- 
deem a mortgage on the allegation that he 
had purchased the equity of redemption 
from the mortgagor, Parameswari. The first 
Court passed a preliminary decree directing 
the plaintiff to pay into Court Rs. 200 within 
seven days from the date of the judg- 
ment and that the principal defendant mort- 
gagee would thereupon re-transfer the pro- 
perty to the plaintiff free from the moi't- 
gage and from all incumbrances created 
by defendant No. 1 and put the plaintiff 
in possession of the property. The plaint- 
iff duly paid the money into Court and a 
final decree was passed on the 13th August 
Iy20. On the lOth September 1920 Parames- 
waii filed an appeal against the preliminary 
decree only. In that appeal she was success- 
ful and the judgment and decree of the 
lower Court were set aside. 

It is contended on behalf of the appel- 
lant that the appeal to the lower Appel- 
late Court is not competent as there was no 
appeal against the final decree. The deci- 
sion of a Division Bench of this Coxirt in th 
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case of Kulnda Prasad ChowdJiurii v. Rama- 
7iand Patnaih (1) supports the contention 
that no appeal against a prelinunary decree 
is maintainable when no appeal is preferred 
against a final decree passed before the 
filing of the appeal. On liehalf of the 
respondents our attention has been drawn 
to a decision of another Bench of this Court 
in Atul Chandra SingJia v. Kunja PeJiari 
Singha (2). But in that case the linal 
decree was made after the ap[)eal was pre- 
ferred to the lower Appellate Court. It is 
true that in the case of Lakshmi v. Marn 
Devi (3), the Madras High Court has taken a 
contrary view but we are bound l)y the de- 
cision of this Court. 

We accordingly decree this appeal, set 
aside the judgment and decree of the lower 
Appellate Court and restore the judgment 
and decree of the Munsif decreeing the suit. 

The appellant will get his costs in this 
Court and in the lower Appellate Court. 

2. K. Apjjeal allowed. 

(1) 61 Ind. Cas. 923; 33 C. L. J. 411; 25 C. W. X. 
776; 48 C. 1030. 

(2) 30 Ind. Cas. 321; 22 C. L J. 90. 

(3) 12 Ind Cas. 001; 37 M. 29; 10 M. L. T 437; 21 M. 
b J. 1063, 


MADRAS HIGH COURT. 

SflCONu Civil ArPB.^i. No. IGllO of 1922. 

July 22, 1925. 

Present: — Mr. Justice Phillips. 

PENTAKOTA SOMI NAIDU ano 

oTiiERS— D efendants Kos. 2 'lo 6 — 

Appellants 

versus 

PENTAKOTA SITARAMAYYA— 
Plaintiff — Respondent. 

Transfer of Property Act {JV of 18S2), s. 6 — 
Hindu Law-Family ari'angement — Division of 
deceased divided brother's properties between s^n'viving 
brother and sons of predeceased brother during life- 
time of widoiu — Transfer of spes succefsionis — Suit 
for possession by brother after widow's death, main- 
tainability of. 

After the death of a divided brother, his properties 
were divided between his surviving brotiierand the 
sons of predeceased brother and were taken posses- 
sion of by them without objection by the widow of 
the deceased who obtained a maintenance nllownnce 
under the arrangement. After the death of tlie 
widow the surviving brother brought a suit against 
his nephews for recovei’y of i)os 806 sion of the proper- 
ties in their possession claiming as reversioner of the 
deceased brotljer : 

Held, (b that what was dealt with by the plaintiff 
and the defendants under the arrangement was the 


ju'operty il-^vlf and not a spes iurci'S.^lonl.^, siinv 

a'‘tual poss?.=;sion of the properties wa.s takiMi by tho 
respective parlies ; Tp col. 1 1 

.2) that the arrangement was binding on the )»biint- 
ifY who was a partvto it and that liis suit was not, 
th 'vefore. m aiutainalde. lihid] 

Kanh'ii Lnl v. /L-/; be/, 17 Ind. Ca^. 207; 10 A 187; 
22 C. \V. !)U; 8 1> W. 212- 21 M 1. 210; .3,-) 
M b. d t.-)'.), lOA. .T ,s2V 1018, M, W. 700; 
28 (\ 1, J. .3)1;.-, P. I, \V 2J1; 20 B un. L U. lOlS; 
15 I, A. 118(1*. C.b relied on. 

Secoiul appeal aGTiinst, a decree of the 
('’ourt of the Additional Subordinate Judge, 
Vizagapatam. dated the llth April 1922, in 
A. S. No. 15 of 1920 (on the file of the District 
Court, Vizagapatami, ])referred against 
that of the ('ourt of the District Munsif, 
Vizagapatam. dated tlie 17th October 1919, 
in O. S. No. 069 of 1017. 


^Ir. N. I’. R(ij(i<jaj)ahi Sastry, for the Ap- 
pellant. 

Mr. r. Snryanarayana, for the Respond- 
ent. 

JUDGMENT. — d'he plaintiff in this 
case, one Somi Naidu and the father of the 
defendants were brothers who effected a 
partition in 1808. This case relates to the 
share which fell to Somi Naidu. He died 
in 1900. leaving a widow. In 1007 the 
plaintilT and the defendants entered into an 
arrangement under which they partitioned 
Sami Naidu’s share and agreed that the 
defendants shouhl pay a certain sum to the 
widow, who lived till 1911. She appears to 
have taken no objection to this arrangement. 
The plaintiff now seeks to recover the pro- 
perty allotted to the defendants under this 
agreement of 1907, and it is contended for 
the ai)pellant3 that he is barred from doing 
so by reason of this agreement and reliance 
is placed on a decision of the Privy Council 
in Kanhai Lai v. Brij Lai (1). In that case 
one Kanhai Lai who subsequently became 
the reversioner of a widow Ram Dei claimed 
whole properly which fell to the widow as 
reversioner. Before the reversion fell in, 
there was a litigation between the parties, 
Kanhai Lai claiming to be the adopted son 
of one widow and setting up that her 
husband was divided from his brothers. 
These disputes were compromised in 1892 
and certain properties fell to each of the 
disputants Kanhai Lai, Ram Dei and two 
other widows. It was held by the Privy- 
Council that Kanhai Lai was debarred by 


(1) 47 Iiul. Crj.q. 207; 10 A. 487; 22 (b W. K. Oil; 
8 b. W. 212; 24 U. b. T. 230; .35 M. b. J. 4.59; 
(1918) M. W. N. 709: 28 (’. b. J. .391; 5 P. L. W. 
294; 20 Bora. L. R. 1018; 15 I. A. 118(P. C.) 
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reversioner. The appeal must be allowed and the plaint- 
I he Suboi dinate Judge declined to apply iffs suit dismissed with costs throughout, 
this decision of the Privy Council to the v. n. v. Anmal Mowed 


present case on the ground that Kanhai 
Lai did not enter into the oonipromise as 
reversioner, presumably’ holding tliat in 
this case the plaintiff entered into Ihis 


z. K. 


arrangement, with defendant as reversioner. 
There is nothing in the documents. Exs 1 
or 1-A to show that plaintiff was acting in 
his capacity as reversioner nor is there Any- 
thing to show that he intended to or did 
transfer his spcs succ€ssio7ii>f as has been 
held by the, lower Appellate Court. What 
was transferred was the plaint property and 
not only was it transferred by the docu- 
ment but actual possession was given by the 
plaintiff to the defendants and that posses- 
sion has continued ever since. Even if the 
plaintiffs title to the property were bad, 
there is no legal objection to his transfer- 
ring such title. He not only did this, but 
he also transferred his i)03sessory title and 
gave effect to the latter by transferring 
possession. There is, therefore, no question 
of the transfei of a iiiei’c -s’pr.s" succ?ssionis. 
Had he purported totiansfer only his right 
to the property, it, no <loubt, might be 're- 
garded as the tiansfer of his spea succa^siovis 
which was the only right he had then in the 
property. Inasmuch as he did transfer 
physical possession it is something more 
than a transfer of spes successionis. The 
Privy Council decision cannot, therefore, be 
distinguished on this ground. In other res- 
pects it appears to me to be clearly applic- 
able. In KatihaiLaVs case (1), it was held that 

all the interest which he held in the pro- 
perty of the family in 1892, namelv, when 
the compromise was entered into, was the 
mere possibility of becoming the immcdiaEe 
reversioner. Notwit hsianding this, it was 
held that the compromise was not the mere 
transfer of a spes successionis and was conse- 
quently binding on Kanhai Lai. Here too the 
plaintiff had no other legal right to the pro 
perty at the time he executed Ex. 1 but suc- 
ceeding to the estate, but he had the 
possibility of possession of the property 
and purported to transfer that. Now 
he seeks to set aside that arrangement. 
That arrangement was entered into by the 
members of the family, and the real owner 


BOMBAY HIGH COURT. 

Appeal from Order No. 29 of 1924. 

July 17. 1925. 

Present : — Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 

A AMAN TRDIBAK JOiSHI and others— 

Defendants — Appellants 

versus 

CHANOI DAMODAK SHIMPl and others 
— Plaintiffs— Respondents. 

Rt’tiiMntjion Act (XVI „/ putSi, .s\ I7~Contmct Act 
[7.Yo/ J), Si, J/U — Construction of document — 

Agreement to I'c-conrey — Moy'fgage- -Rcgisti'ation, necei’ 
sity of Legal representatives of parties, whether 
hound. 

The predecessor-in-titie of the plaintiff sold a cer- 
tain hou.se by a registered deed of sale to the predeces- 
sor-in-title of tlie defendant for Rs. 2.000, On the 
same day the vendee executed an unregistered agree- 
ment in favour of the vendor whereby he agreed to 
re*convey the house to the vendor provided the latter 
paid the purchnse-monev to him. The agreement 
contained the following recital “After 11 years 
if you pay Hs. 2,000 I shall re-convey the pro- 
perty. If you do not pay me in time Rs. 2.000 you 
have then no right for re-oonveyance. There is 
no rent for the house and no interest for the sum. 
lou should not require account for rent and I 
shall not require interest for money. I shall recover 
and enjoy rent in lieu of interest. You should pay 
me Rs. 2.000 as per term os loan without interest:” 

Held, {\) that the agreement executed by the vendee 
in favour of the vendor was not in the nature cf a 
mortgage but was merely an agreement to re-convey 
and_fell within the purview of cl. fv) of sub-s. (2] of 
s. 17 of the Registration Act and, therefore, did not 
require registration ; [p. 364. col. 1.] 

1 2) that the legal representatives of the original 
parties to the agreement were bound by the terms of 
the agreement, [lin'd.] 

Appeal from an order of the District 
Judge, Nasik, in Appeal No. 22 of 1922, 
reversing a decree passed by and remand- 
ing the suit to the Joint Second Class 
Subordinate Judge at Nasik, in Civil Suit 
No. 250 of 1921. 

Mr. P. B. Shingne, for the Appellants. 

Mr. G. N. Thakor (with him Mr S. Y, 
Abhyankar)^ for Respondents Nos. 1 to 4. 


of the property was an assenting party and JUDGMENT 

jrl fPl it. It is Fawcett, J.-This litigation arises out 

imt now open to the plaintiff to go behind of a transaction on September 28 1911 On 

that arrangement and seek to deprive the that date one Damodar Ramchandra passed 
defendants of the share allotted to them, a registered sale-deed in favour of defendant 
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No. I, Shankar. By th? terms of that deed 
there was an absolute sale of the plaiiitiirs 
property by Daniodar to Shankar. Chi the 
same day the vendee Shankar passed an 
unregistered agreement to Daniodar that he 
would re-convey the property to the vendor, 
provided the latter paid the purchase-nioney. 
nanielv, Rs. '2.0U0. to him within a period of 
11 vears. Damodar is now dead, and on 
May 12, 1921, his legal representatives, 
namely, the plaintitf No. 1. his daughter and 
plaintiff No. 2 his widow, assigned tlieir 
rights underthat transaction in favour of the 
plaintift's Nos. 3 and 4 by a registered deed 
of that date. On September 2. 1921. that 
is to say, within the period of 11 years 
mentioned ill the agreement of Septembei 
28, 1911. the plaintitYs Nos. 1 to 4 brought 
a suit to obtain specihe performance of this 
agreement and for possession. In the plaint 
it is stated that the plaintilTs believed the 
sale transaction to l)e one in the natuie of 
a mortgage. Tl.ey claim that even ii it is 
not so regarded they have a right to demand 
re-conveyance and possession on the strength 
of that agreement, which has lieen recorded 
as Ex. V2. The main contention put for- 
ward in the defendants’ written statement 
was that the agreement to re-convey. being 
unregistered, was inadmissible in evidence. 
They also raised oiher objections which are 
sufficiently indicated by the issues that 

were fiamed. Tiiese are : — 

1. Whether the agreement relied upon is 
admissible in evidence l)eing unregisteied 

2. Is the suit maintainable ? 

3. Whether the agreement is a personal 
contract and heirs of Damodar are not en- 
titled to sue under il? 

4 Whether the plaintiff No. 1 is not pro- 
perly represented? 

5. What decree will be passed . 

In his judgment the Subordinate Judge 
states that Issues Nos. 1 and 2 were first 
framed for trialas preliminary issues. But 
the I’leacler for the plaintiffs urged that the 
case should be tried on its merits also, and 
hence the other issues wereframed. No evi- 
dence appears to have been adduced except 
the production of the requisite documents, 
and the question, therefore, whether Ex. 
12 requires registration, was left to be decid- 
ed purely upon its construction. It is in 

these terms:— , . • m » p 

“ K.(ivQ.tTi(iTfi(i Shake 1833 Aswiti Sliud<i t> 

Thursday dated 28th September l9Vl passed 
to Damodar Ramchandra Shet Shimpi by 
Shankar Mahadev Dharane to the effect that 
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YOU passed in mv favour and registered a 
sale deed of your house bearing 

No. 188 in Trimbak After taking Rs 2 OOO 

within 10 years from the said date, I shall 
pass a re-conveyance of the said house and 
re^^ister it. I will not plead any excuse oi 
olbection. If yon do not pay the said sum 
within 10 years, this agreement is of no 
effect after‘10 years and after 10 yrars 
no re-convevance will be passed. If within 
10 years that is to say when the Sin hastha 
vear is over, you re-pay the Rs. _,0(A) to 
me vou have the right to have tlie house 
re-conveved. After 10 years yo^ have 
right to*^get a re-conveyance. This agree- 
ment is passed voluntaiily. 

Signature of Vendee, 

Attestations, 

Postscript. After 11 years that is to say 
within one year after the coming 
vear if vou pay tlie said Rs. 2,0U0 
1 shall re-convev the property. If you do 
not pav mo in time the Rs. 2,000 you have 
then no right for re-conveyance. There 
is no rent lor the house and no interest 
for the sum. \ou should not lequiie 
account of rent and 1 shall not retpiire 
interest for monev. I shall recoverand enjoy 
rent in lion of interest. Ymi should pay 
me Rs. 2,000 as per teini as lean without 
interest. This agreement is passed volun- 

tarily." i 

Signature of the \ endee. 

The Subordinate Judge held that the 
postscript in this document cle^arly led to 
the inference that the transaction was in. 
the nature of mortgage, and after referiing 
to the judgment of Macleod, C. J., in ±Ja/a 
Khandapa v. Sadashiv Han Ctnvati (1) 
held that the agreement, being unregister- 
ed, was inadmissible, and that the suit was 
not maintainable. Issin^s Nos. 3 and 4 he 
decided in favour of the plaintiffs. How- 
ever on his findings as to the document 
Ex. 12, he ordered that the suit should be 

dismissed with costs. 

An appeal was made by the plaintiffs to 

the District Court. It held that, inasmuch 
as the plaintiffs were suing for specific 
T.erformance of the agreement to re-convey. 
which is not a remedy open to a moitgagor, 
they could, under tlie ruling in Mtr Gazi 
V Miya Mi (2) proceed towards ob- 
taining such relief, as Ex. 12 separately 

considered was a document which did 
not require to be registered. Accordingly 

il) 6t InH. Tas. 294;23 Bom. L R. 103G. 

(2 23 Ind. Cas. 132; 38 B. 703; 10 Bora. L. R. 582. 
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the District Judge reversed the decree of 

the lower Oourt and remanded the suit for 

disposal on the merits, after givin both 
parties an opportunity to adduce further 
evidence. 

1' lom this order of reniaiul the jiresent 
appeal has been brougi.t, and the lirst 
question obviously is wlielher the docu- 
ment Ex. 12 is one that is inadmis.-ible in 
evidence as being a document required to 
be registered under s. 17 of the Indian 
Kegistration Act, and. therefore, failin'- 
under s. 49 of that Act. As I have already 
mentioned, the LSubordinate Judge on the 
construction of its terms held it to be in the 
nature of a mortgage. The District Jud'-e 
so far as I understand his judgment, lias' 
not given a definite ruling as to whether it 
IS a document indicating a mortgage or is 
merely an agreement to re-convev tacked on 
to an ordinary sale-deed. He thinks that, 
follow ing .l/i r Ofi^i V. Miyci i2) a decision 
which has not been overruled, the Court.s 
should treat Ex. 12 as nothing more than 
an ordinary agreement to re-convev, which 
IS exempted from registration. lUirCu-i's 
case (2) was, as the judgment shows, one 
wheie tlie intention of the p<irties was to 
have a mortgage transaction. But it was held 
that the subsequent agreement separated 
entirely from the conveyance, was nothing- 
more than an ordinary agreement to sell and 
that, as such agieeinents were expressly 
exempted from tlie operation of s. 17(1) (6) 
and (c) by the exception now contained in 
cl. (v) of sub-s. (2) of the same section, 
there was nothing to prevent the plaintiff 
getting a decree for re-conveyance and 
possession of the property. Tliis decision 
has been the subject of some comment in 
Bala Khandapa v. Sodashiv Ilari Chivati 
(1), where it is stigmatised as a veiy 
extieme case. It was also remarked that 
it should not be the policy of the Courts 
torecognise transactions of this kind which 

are ineffect mortgages, unless they are carri- 
ed into effect by proper documents, and that 
where the second document is one which 
has the effect of really changing the sale- 
deed into a mortgage and is for property 
above Rs. 99, it should be carried out by a 
registered document. It might, in my 
opinion, have been necessarj^ to refer to a 
h'ull Bench whether the decision in 
ilfir Gazi v. Miya Ali (2) is correct. Butin 
the present case Ido not think that this 
question really arises. For it seems to me 
that on the verj’ clearest authority the 
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Fx. 12, must be held not to 
evidence a mortgage transaction but to be 
a mere agreement to re-convey conditionally 

on a particular payment within a certain 

time, attached to an absolute sale. I refer 
to the Privy ('ouncilcase of Bhagwan Sakai 
V. Lhaepran Din (3). It is a curious coincid- 
ence that the document in that case con- 
tained exactly similar stipulations to those 
contained in tlie postscript to the present 
document, which have been relied upon as 
indicating that the transaction was really 

in the nature of a mortgage. These are as 
follows : — 

“ There i.s no rent for the house and no 
interest for the sum. You should not re- 
quire account of rent and I shall not require 
inteiest for money. 1 shall recover and 
enjoy rent in lien of interest. You should 

pay me Rs. 2,0UU as per term as loan without 
interest. 

In the document, which was under con- 
sideration in the Privy Council case, there 
were similar terms, namely : — 

“ During tlie aforesaid term 1 shall 
remain in possession, collect the rent, enjoy 
the profits, and be liable for loss; the vend- 
ors shall have no concern whatever. 1 
shall not claim interest from the vendors, 
nor will they demand profits from me after 
the expiry of the term." 

Also in that case the two documents were 
passed on the same date. Their Lordships 
had to consider whether the document 
created a mortgage, as the lower Courts 
had held, purely upon a construction of the 
two documents. The case is, therefore, 
entirely on all fours with the present case^ 
and their Lordships were very emphatically 
of opinion that the transaction should not 
be treated as a mortgage transaction, as had 
been held in the Courts below, but that 
the second document was ireielj’ a contract 
reserving to the vendor a right to re-pur- 
chase the property sold. It seems to me 
that that decision is conclusive on the dis- 
pute as to the nature of the document, 

Ex. 12, and that it must be held to be not 

in the nature of mortgage but to be merelv 
an agreement to reconvey. It is not as if 
the parties had adduced any evidence, 

which might indicate that the transaction 

was clearly in the nature of mortgage — 

showing that the price of 
Ks. ^,UtU had no proper relation to the real 
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value of the propert}^ sold. Consequently 
it is, in my opinion, unnecessary to consider 
the effect of Mir Gazi v. Miya Ali (2) in 
dealing with the present case. 

The only question that can arise is whe- 
ther, treating it as a mere agreement to 
re-convey, the document is one that requires 
registration as falling under cl. (h) of suh- 
s. (1) of s, 17 of the Indian Registration 
Act, or whether it is exempt from such 
registration under cl. (v) of sub s. (2; of that 
section, Mr. Shingne for the appellant did 
in fact contend that it did require regis- 
tration, even treating it as a mere agree- 
ment to reconvey. Personally 1 think that 
there is considerable force in that conten- 
tion. It is not a case of an isolated agree- 
ment to sell given by an owner several 
years after he has acquired title to the 
property. It is a case of a contemporaneous 
agreement to reconvey, forming part of 
the actual transaction by which the owner 
acquires title. And obviously it seems 
desirable thattherecords of the Registration 
Department should in sucli cases contain 
both the documents to show what is the 
real title that has passed to tlie vendee 
or mortgagee, as the case may be. But 
of course one cannot decide the legal 
point whether the document requires re- 
gistration merely on a ground of expediency 
such as I have mentioned. There is, how- 
ever, a strong consideration in favour of 
the view that at any rate in such a case the 
agreement to re-convey should be registered. 
For ithasbeen ruled in Bapu Apnji Potdarv. 
Kashinath SadobaGidmire (4), tliat an agree- 
ment to sell attaches a fiduciary obligation to 
the owner who gives such an agreement, that 
the person in whose favour the agreement 
is passed has a fiduciary interest in the 
property, and that the owner who is given 
that document is a trustee, as is in fact laid 
down in the Specific Relief Act and the 
Indian Trusts Act. The effect, it was held, 
was to qualify the provisions of s. 54 of the 
Transfer of Property Act, which says that 
a contract for sale of immoveable property 
does not of itself create any interest in or 
charge on such property. The contraiy view, 
which alone of all the Indian High Courts 
the Madras High Court once held, has since 
been overruled in Vizagapatam Svgar Devc- 

lopement Co. v. Muthurama Reddiih). There- 

(4) 39 Inci. Caa. 103; 11 13. 438; 19 Bom. L. K. 100 
(F. B ). 

(5) 76 Ind. Cas. 886; 46 M 919; 46 M. L. J. 528; 
(1921) A. I. K.(M.; 271; 33 M. L. T. 53; (1924; M. W. N. 
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fore, it can be contended, in my cipiniou 
forcibly, that in such a transaction 1 he .‘-ccond 
document is one which does not na ii ly give 
a right to obtain amd her doeunu nt Mich as 
is covered bv cl. (v) but whioli lias the 
elTect of 'iiniiling" the title which would 
have passed nnOcr the first dncmmut for 
sale, if it were unacon.paiiied by tlie second 
tlocument, just as it limits it if it imlicales 
that the tiansaclion was really a moi l gage. 
That is a question which, in my oj)inion. 
might have been pro).)erly rei'ened for 
decision to a Full Bench, if there was no 
strong authority to the contraiy. But, al- 
though most of the cases wlii<-h deal with 
tliis cl. (v) are cases not of contemporaneous 
documents like the kind nowin (picstion 
but of an entirely sejnirate agreement to 
sell, vet there are cases which deal with 
two such documents passed at the same 
time and where it has been held that tliat 
the second agreement does not reiiuire 
registration. For instance in ScDigaii-a v. 
fluchaiigowda \iV), where there was first of 
all a registered sah‘-deed and secondly an 
unregistered document saying “ I shall 
without any objection give up your land at 
any time you may ask to give up,” it was 
held that the second document did not 
require registration as, even on the assump- 
tion that in terms it fell within s. 17 (I) 
(6) or (c) of the Indian Registration Act, it 
would clearly be savetl by tlie cl. (v) of 
sub-s (2) ancl was, therefore, admissible in 
evidence. That is a ruling which certainly 
goes against the contention 1 am consider- 
ing. In Rajangam Ayyar v. Rajangam 
Ayyar (7) tiie Privy Fonncil considered 
the elTect of a memorandum of partition 
among the meiubers of a joint Hindu 
family, wliich provided among oilier things 
that ” from this day forward each party 
sliall enjoy the propeities in the schedule 
allotted to his share” and further that 
pending tlie execution of tlie later deed 
contemplated, “this itself shall be in force.” 
The Madras High Court held that in view 
of these iirovisions the document did not 
come within s. 17 (2) fvjof the Indian Regis- 
tration Act, but the Privy Council in their 
judgment at page 381* say that tliis docu- 
ment “is not one by itself creating, assigning, 

(6) 82 lud. < us. 533; 48 B. IGG; 25 Boin. L. K. 1207* 
(1924; A. 1. K. (li.; 174. 

^7; 69 liul. Ca.s. 123; 1C M. 373; 31 M I, T. ^36: -4 
U. l\ L. a. {V. O.) 85; 16 L. W. 615; ri'.l22) I. [i. 
(B. C.) VG6; 27 C. \V. N. 561; 44 .\1. 1,. J. 745; 37 C. h. 
j 435; 21 A. L. J. 4G0; 50 I. A. 1 34 (P- C.). 

♦Page of 46 M. — [Fd.j 
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limiting, or extingusliiiig any right or inlnr- 
est m immoveable property; it mcielv 

rreates a right to obtain another document 
which will, when executed, create a right 

m the person claiming the relief" and 
accordingly they held that the document 
was admissible in evidence so far as it 
went. In view of that ruling it certainly 
seems to me hopeless to expect a Full 
Bench to give effect to the view to \vliir*h I 
am personally inclined. It is more a matter 
which the Legislature can remedy if it 
thinks fit. Therefore, following the "eneral 
current of aiUhorites as to the intel-preta- 
tion of cl fv), I think tliat we must hold 
that this document, Ex. 12, is a document 
which IS exempted from registration under 

cl. fv) and that accordingly it is aflmi‘=sible 

in evidence. 

Ihe District Judge lias ordered a remand 
for the decision of the suit on its merits 
But the learned Counsel and Pleader for 
the parties in this appeal could not point 
out any other question that remains to be 

considered. The Subordinate Jud"e as I 
have already mentioned, found the remain- 
ing two issues in favour of the plaintiffs 
and although Mr. Shingne did cutest in 
his arguments the finding that the agree- 
ment Ex. 12 was one under which the 
heirs of Damodar had a similar ri^ht to 
re-purchase and to sue under it vet°it is 

quite_ clear that the Subordinate' Judge’s 

decision is the only one possible The 
document itself contains nothing to indi- 
cate that the intention of the parties was 
that Damodar alone should have a right of 
re-purchase and the illustration (a) to s. 37 
and s. 40 of the Indian Contract Act suffice 
to show that this is among the class of 
cases where, m the absence of evidence of 
a contrary intention, the legal representa- 
tives have a nght to require performance 
or are bound by the promise to perform • 
cf. Tody. Lakhmidas Purshotamdas (t<). 
This is no doubt a case of purchase of im- 
movable property and not one of the sale 
of goods but the same consideration applies 
as there is nothing in the nature of the’ 
transaction to imply that merely a personal 
option was conferred. It is not a case where 
the document specifically limits the on 
tion of re-purchase to the vendor and his 
heirs as in Sitnl P^irshad v. Luchmi Pnrshad 
(9) or to the vendor and his descendants as 


CHANT,! PASIODAn SHIMPI. j^gi { 

ii^Lmnt ^ stipulation against as- 

Tn fir \ I- ‘here was 

in JimndaSinoh v. Wahid ud- din (W) Ac- 

shv fo? n ’ “hjP'on. ‘here is no neces- 

the fnln The questions raised in 

It IS obviously undesirable to extend this 
bhgation unnecessarily. I would, therefore 

ents ' 1 Plaintiffs-respond: 

r iht nf acquired the 

fendan/ the heirs of de- 
endant ^o. 1 (appellants Nos. 2, S and 4) 

to execute a registered deed re-conveviiJ 

the property m suit to tliem upon pay^en't 

it f-i and providing 

that f ,i,ey fad to do .so, action may be 

tahen in accordance with the provisions of 

■ : r. -M. C. I . ( . f would also allow 

re-con™ice‘.°"''‘''" "Pon such 

riie plaintiffs have succeeded and there- 

S”, i'’”- m! I . 

costs of plaintilTs and their own crcts 

w''his''own'"' 3 must also 

Deal ills own costs, if any. 

Dm September 28, 

1.111, the predecessor-m-title of the plaint- 

lits-respondents passed a registered sile- 

orie prede“cessor1n.(it!e 

ot the defendants-appellanfs and took 

Jnmgistered"'’ 

imiegistered agreement, Ex.l2,tore-con- 

T??inn® ''■’’“h is worth over 

increased bva post- 

3 to obfa®’'"" respondents 

-ued to obtain specific performance of the 

second agreement and for posse-=sion and 
were resisted by the appellants on the 
.ground that the deed fV i 9 i 

missible [or want of registration. The Trial 
Court upheld this contention hut the DF- 

sfft tLZl the remanded the 

suit though the Trial Court had found on 

Speak ^^^^n'innts Nos. 1 and 2 

th J^o faintly urged in appeal (hat 

which^the'^t"^ personal contract cn 

wmcn the a.csignors cannot sue has Iren 

sufficiently disposed of in the judgment of 

Z point as 

to the admissibility of Ex. 12, it is 


(8) 16 B. 441; 81nd. Dec. (n. s.) 377. 

• (9) 10 0. 30: 10 I. A. 129; 13 C. L. R. 382- 7 Tnrf t 
549; 4 Sar. P. C. J. 470; 5 Ind. Dec. (n. s ) 2I (P 
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argued for the appellants that the transac- 
tion is one of mortgage and that in any cose 
Ex. 12 limits the right under the sale-deed 
and, therefore, iscompulsorily registrable on 
the grounds of policy stated by Macleod, 
C. J y in Bala Khandapa v. Sadashiv llari 
Chivati (1). For the resiiondents it is 
contended, firstly, that the transaction is 
not a mortgage ; secondly, that even if 
this Court holds it a mortgage, the 
second deed is not compulsorily registr- 
able, any more than the deed in Mir 
Gazi V. Mia Alt (2) ; and, thirdly, if this 
Court prefers the view in the former de- 
cision to the view in the latter, the matter 
should be referred to a Full Hench rather 
than the question decided against the re- 
spondents. 

The question whether registration iscom- 
pulsorj’^ or otherwise depends iq^on whether 
the document Ex. 12 falls under s. 17 
(1) (6) or whether it falls under s. 17 (2) (v) 
of the Indian Registration Act, that is, 
whether it does or does not itself create, 
declare, assign, limit, or extinguish any 
right, title and interest of the value of 
Rs. 100 and upwards to or in immovealde 
property but merely creates a right to 
obtain another document. 

These documents are of frequent occur- 
rences in this Province as well as in other 
parts of India. The question raised liy 
them has usually been defined to be whether 
the two documents evidence a single 
transaction of mortgage hy conditional sale 
or whether the second document evidences 
an agreement to re*convey, separable from 
the first sale and sale-deed. And the answer 
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legal, of the parties, partly perhaps from 
the fact cl. (1) d>) and cl, (2) (vi of s. 17 
of the Indian Registration Act are not 
contradictory nor, taken togethei', exhaustive. 
There may be a third category of documents 
which create a right to obtain another 
document but do not merely create it or 
which also limit a right. And documents 
such as the one in suit may be argued to 
fall under it and to be excluded from tlie 
category of cl. (2) (v), I'^ach party generally 
puts forward the interpretation which suits 
itself. Ihtherparty may be out of })ossession. 
The period, if any, specilied in the second 
agreement may or may not liave expired. 
Tims in the last case (li the Madras High 
Court held that it was an agreement to 
re-convey while their Lordships oftlie Privy 
Council held it was a mortgage by condi- 
tional sale as in Balkislicn Dub-v. \V. F, 
Lcggc. (12;. The otiier view of the transaction 
was taken in cases of somewhat similar docu- 
ments ill Bliapican Sakai v. Bha<jtvan Dm (3) 
and in Jhanda Singh v. \V ahid-ud-Din (11) 
though in both these cases the two deeds 
were passed on the same day. This fact is 
not. therefore, of itself, decisive, anymore 
than in the cases of Saindev Satiashet v. 
Dliondit Sudask iv (i-i) or Mutkvvelu Muda- 
liar V. Vf/thili nga Mndaliar (15). 

In the ])resent case little evidence other 
than the document itself lias been i)roffered. 
The learned Pleader for the appellant relies 
on para. 8 of the plaint wiiere tlie plaintiffs 
say that they believe tiiat tlie sale-deed 
passed to defendant Xo. 1 is in the nature 
of a mortgage. That, however, is not 
sufficient as the subsequent words of the 


depends upon the intention of the parties, 
as expressed in the language of the docu- 
ments themselves in the light of the sur- 
rounding circumstances, Balkiskcn Das v. 

W. F. Legge, {\2), “suclr as. ..is clearly re- 
quired to show in what manner the language 
of the documents was related to existing 
facts Narasingerji Gujangerji v. Paiiu- 
ganti Parthasaradhi (13). 

The answer is not always easJ^ The 
difficulty arises partly from the lack of 
definiteness of the intention, actual and 

(12) 22 A. 11!); 2 lio:n. L. R. 523; 27 I. A. 5S; 1 C. W. 

X. 153; 7 Sar. P. U. J. GOl; 9 IqcL Dec. (N. a.) 1130 

(P. C ). 

('ISj 82 Iiid. Cas. 99,3; -17 M. 729; at p. 7.31; 27 Ho;n. 
L. R 4; (1921) A. I. R. (P. C.) 22G; 20 L. \V. 701; 10 O, 
<te A. L. R. 1172; 47 M. I.. J. 809;{1924) M. \V. X. 915; 
40 C. L. J. 481; 29 C. W. M. 21G; 51 I. A. 303; 23 P. R. 
R 18; 2.3 A. L. J. IGl; L. K. 0 A. (P. C.) 41; 1 O. W. 
034 (P. 0.). 


same paragraph of the plaint proceed “even, 
if it is not so regarded, yet plaintiffs have a 
right to demand a sale-deed and possession 
on the strength of the agreement." Tlie suit 
is, therefore, in the alternative. Tlie de- 
fendants appellants did not in their written 
statement expressly allege that the tran- 
saction was a mortgage nor did they ask 
for an issue on this point, nor lead evidence 
to show that it was a mortgage. The Trial 
Court, it is true, thought that words in the 
postscript of the agreement such as interest 
and rent proved the mortgage nature of the 
transaction. But the main object of the 
postscript was to increase the terms from 
ten years to eleven and the rest of the 
recital and the particular words therein are 

(U) 58Iml. C;i3. 490; 22 Rom. L. R. 979; 44 B. 901 

ho) 50 ind. C/QS. 2U5; 12 M. 107; 9 L. W. .365; 25 Af 
L. T. 332; (1910; 51. W. X. 393; 30 51. L. J, 385 (F. B./' 
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incidental rather than an essential part of 
tlie contract. Tlte lower Appellate 'ourt 
has held that it was Jiothing more than an 
ordinary agreement to re-eonvey, for rea- 
sons which, apart from the reference to the 
decision of Mir Gazi v. Mia Ali (2) are not 
very clear. It appears to me on the 
whole that the transaction is not proved to 
be a mortgage. 

On this view of the transaction, we are, 

I think, l)ound by the current of decisions of 
this Court that at least in the case of a 
transaction, which is not a mortgage, a deed 
such as Ek. 12 even thougli it may be 
argued to limit the right of the purchaser 
is not compulsorily registrable ; Sanrjawa v. 
Hachawjoivda dJ)- Nor, as I understand 
the judgment in Bala Khandapa v. Sada~ 
shiv Ilari Ckituli O), does the decision 
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as to render advisable an alteration in the 
law which would make them compulsorily 
registrable— these, I conceive, are matters, 
for the Legislature rather than for the Courts, 
to consider and to decide. 


z. K. 


Order accordingly. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Secoxd Civu Appeal No. 55 of 1925. 

September 15, 1925. 
Pre.9ent:— Mr. Simpson, A. J. C. 
LALTA SINGH-Plvi N’TIFF No. 1 — 

Appellant 


itself go the length argued for the appel- 
lants, its ratio decidendi being that the 
transaction in that case was a mortgage, 
tliough there are observations as to the 
desirability of registration which go further. 
But as 1 have held in the present case that 
the transaction is not proved to be a mort- 
gage, it is not necessary to cmsider how 
far it would have been difficult for us to 
follow the decision of Beman, J., in Mir 
Gazi V. Mia Ali (2j in case it had been held 
to be a mortgage. 

I agree, therefore, that the document 
Ex. 12 is admissible and the plaintilTs- 
respondents are entitled to the relief sought 
and under O. XLl this Court should pass 
a decree in their favour instead of the 
decree of remand of the lower Appellate 
Court. 

As to tiie point of policy raised in 
arguments and touched upon in the judg- 
ment in Bala Khandapa v. Sadashiv Hari 
Chivati (1) as was said by Lord Davey, 
“Public policy is always an unsafe and 
treacherous ground for legal decision.” 
Janson. v. Driefontein Consolidated Mines^ 
Limited^ (16) referred to in Skrinv^asdas 
Lakshminarayan v. Ramchandra Ram- 
rattan Das (17). Whether these agreements 
to reconvey obtained from the vendee by 
the vendor do not incidentally cloud and 
unsettle the title of subsequent pur- 
chasers of the property and destroy much of 
the value and purpose of registration so 

(16) fl902) A. 0. 481 at p. 500; 71 L. J. K. B. 857; 

87 L. T. 372; 51 W. R. 142; 7 Com. Cas. 268; 18 T. L. 
K. 796. 

(17) 52 Ind. Cas. 546; 41 B C atpp. 21, 33; 21 Bom.L. 
R. 788. 


i^ei'sus 

LACHHMf KUER and others — 
Plaintiffs and FATEH SINGH 

AND OTHERS — DEFENDANTS — RESPONDENTS. 
Civil Procedure Code {Act V of WOS), 0. XXII. 
r. o I lauitijj ^ death of — Rix^al claimaixts— Order of 
substituUon not passed separately -Subslitution em- 
bodied in judgment and decree—Appeal by unsubsti- 
tuted claimant, whether competent. 

If a Trial (^ourt instead of deciding: the question of 
substitution between rival claimants to a deceased 
plaintift by a separate order disposes it of in the 
judgment and embodies it in the decree, the procedure 
does not warrant an appeal bv the unsuccessful 
claimant, as the order of substitution, if passed pro- 
perly as an interlocutory order, would not have been 
open to appeal, and consequently the claimant being 
not party to suit, would have had no right to appeal 
from the decree as well. [p. 367, cols. 1 & 2] 

Bam Milan Singh, 20 Ind. Cas. ' 
898; 16 0. C. 3 j0, Duni Chand r. Arja Xand, 28 Ind. 
Cas. 68<.^ 13(A. L. J, 381; 37 A. 272 and Vithu v. 
Lkima, lo B. 145; 8 Ind. Dec. f.v. s.) 97, referred to. 

Bai, 28 A. 109; A. W. N. 
(190o; 206 and Tota Ramv.Ishur Das, 9 xV 445- A. 

. N (1887; 76; 5 Ind. Dec. (s.s.) 733, disting- 
uished. 

Appeal against the decree of the Third 
Additional District Judge, Lucknow (at 
Hardoi), in Appeal No. 190 of 1924. dated 
the 17th December 1924, reversing that of 
the Muusif, Hardoi, in (hvil Suit No. 195 of 
1922-23 dated the 2l3t December 1923. 

Mr. M. IPaA-im, for the Appellant. 

Messrs. H. Hnseinsnid Manni Lal^ for the 
Respondents. 

JUDGMENT,— The is a second civil 
appeal. The course which the litigation 
has taken is unusual. One Qanga Singh 
filed a suit as mortgagee against his mort- 
gagor for possession as mortgagee. During 
the pendency of the suit the plaintiff died 
and there were two sets of claimants to be 
substituted. One was Lalta Singh, the 
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present appellant. He was Ganga_ Singh’s 
brother. The others were plainlilYs Nos. 2 
and 3, now respondents Nos 1 and 2 Thev 
are GangaSingh’s daughters-in-law. In their 
original application they claimed by sur- 
vivorship. Three weeks later they set np a 
custom (which of course was necessary, 
because females are not members of a joint 
Hindu family) and, at the same time, they 
set up an oral ill. Before the case 
could proceed to judgment, the mortgagor 
admitted the claim and merely asketl to be 
exempted from costs. 

It is urged on behalf of the appellant 
that it was obligatory on the Munsif to have 
tried out the question who was entitled 
to represent Ganga Singh in the suit as a 
separate matter, and to have i)assed an 
interlocutory order on the point. If he had 
done so, the result would have been an 
order of substitution. Such an order is not 
appealable. However, the Munsif disposed 

of the question of substitution in his judg- 
ment and embodied the result in a decree. 
His decision was in favour of the appellant 
Lalta Singh. Plaintills Nos. 2 and 3, the 
daughters-in-law, filedanappeal against this 
decree on the sole ground that tliey, and 
not plaintiff No. 1. were the true representa- 
tives. The learned District Judge admitt- 
ed the appeal, went into the merits and 
upset the decision. 

The appellant comes here on second 
appeal, and his main ground is that the first 
appeal did not lie, that the District Judge 
acted without jurisdiction, and that the 
Munsif’s decree must be restored. It is ad- 
mitted by respondents’ Counsel that an order 
of substitution of names, passed as such, is 
not appealable. It is an interlocutory order 
and the appeal must be from thefinal decree 
[Bj'ij Mohan Singh v. Rani Milan Singh (I), 
JJuni Ckand v. Arja Nand (2).] It is urged 
for the appellant that, if tlie Munsif had 
followed what appellant considers to be 
the proper procedure, then the interlocutory 
order could not have been appealed, and 
the appeal against the decree itself could 
not have been made by the present respond- 
ents, because they would not have been 
parties to it. Their remedy would have 
been a separate suit, which would have been 
against the plaintiff, if he had obtained 
mortgagee possession. They could not have 
brought a separate suit against the defend- 
ant, because if the plaintiff failed they 

Cl) 20 Ind. Cas. 898; 16 0. 0. 350. 

i2) 28 Ind. Oas. 687; 13 A. L. J. 381; 37 A. 272. 
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failed with him, lie ‘having sued in a 
ri'presentativc capac-it y. 

I agree lliit this represents cori'-'ctly 
what woLihl have Irippcned if 1 Ih‘ .Munsif 
had pa^soil a s -paralc iuleilocutoiy dc(u-ee. 
But lie did not do so. aa 1 tlie question 
before me is whether tlie District Judge 
had jurisdiction to jiass the order whicli lie 
passed. The case is very similar to Brij- 
mohan Singh v. Milan Si'nghil). In that 
case, as in this, a jMaintilY had died and 
there were two claimants to rejircsent him. 
The Munsif decided the (piestion and, on 
the same day as his order for suhstitutioii 
was made, the case was settled in Court 
and a decree was passeil in favour of those 
plaintiffs. Then the rival (daimaiiL appeal- 
ed against the order of substitution. 'Idie 
appeal was admitted and the onler of 
substitution cancelled. On second ajjpeal 
it was ileclared that tlie learned Sub- 
ordinate Judge had no jurisdiction because 
no appeal lay from an order of substitu- 
tion. Idle only di.stiaction between tliat case 
and the one before me i.s that in tlie jiresent 
case the Munsif irregularly joined in one 
the order of subsliiulion and the linal 
decree itself, d'he same thing took place 
in V ithu V Bhinia (.3). In that case also tlie 
plaintiff’ died and rival claimants applied 
to take his iMace. d'iie 8ul.)ordiiiate J udge 
admitted both, hear<l the suit and then 
made a decree determining tlie rights 
between tlie co-plaintiff’s. One of the two 
co-plaintiff’s aiipealed, making the other 
alone the respondent, and the Appellate 
Court amended the decree and gave the 
appellant a decree. On appeal tlie order 
was set aside. It was said that llie subordi- 
nate Judge was clearly wrong in adjudicat- 
ing by his decree between tlie rival claims 
of the two co-plaintiff's in the record, and 
the District Judge ougiit not to have allow- 
ed one iilaintilY to appeal against tlie other 
or to have decided the rights of tlie dilYerent 
plaintiff’s inter sc. I have been referred also 
to Barsolani Rao v. Janici Bai (4). On the 
other side 1 am referred to Tota Ram v. 
Ishur Das (.3), but I cannot see that that 
case has any bearing on the question, I am 
also referred to Ayija Mudalivelan v. Veera^ 
yce (Oj, but that decision is distinguishable 


(Z) 15 B. 115; 8 Ind. Dec. (s*. 9.) 07. 

\\) 28 A. 100; A. W. N.ri005) 20G. 

(5; 0 A. 115; A. W. N. (1887) 76; 5 lad. Dec. (n. s.) 

733 

(6) 58 Ind. Gas. 498; 13 M. 812; (1920) M. W. N. 467 
12 L. W.I88;39M. L. J. 218. 
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because the result of the order in that case 
was that the whole of the litigation came 
to an end. The order, therefore, would be 
regarded as a decree, and as such appeal- 
able. 

The appeal, therefore, must succeed, and 
the judgment and decree of the learned 
District Judge must be set aside as having 
been made without jurisdiction. The 
result will be to restore the decree of the 
learned Munsif. The appellant will get 
the costs of the appeal in this Court. 

N. H. Appeal allowed. 


VfiNKATAKRISHNifiR V. SECkETARY OJf STaTB FOR INDIA, [91 I. C: 192^ 

if! against the Secretary of State for India 
in Council and the President, District 
Board, Kuuinad for certain declarations and 
for recovering damages. The plaintiff is 
the hakdar of the ]\Iangamnial Chatram 
and of certain inam lands attached to it. 
Through the said lands passes a District 
Board road Xo. 11, namely, tlie road from 
Thenkasi to Madura. The dispute be- 
tween the parties relates to the eastern 
avenue of trees on the side of the said 
road. The dispute between the parties re- 
lates to the ownership of the ground of 
the avenue and of the trees. On a perusal 
of the pleadings in the case it is clear that 
the plaintiff says that he is the owner of the 


MADRAS HIGH COURT. 

Seconu Civil Appeal Xo. 309 of 1924. 

July 15, 1925. 

Present: — Mr. Justice Ramesam. 

M. VENKATAKRISHXIER— Plaintiff 

— Appellant 
versus 

The secretary of STATE for 
INDIA IN COUXCIL represented by 
The collector of RAMNAD at 
MADURA AND another — Defendants 
Nos. Iand 2 — Respondents. 

Civil Procedure Code (Act T of l!J(JS), s. W — Notice 
of suit — Disclosure of ground of complaint -Xotice, 
suMciency of. 

The object of requiring notice of an intended suit 
under s. SO of the C. P. C. is merely to inform the 
defendant substantially of the ground of complaint. 
The notice must not be too strictly or too narrowly 
construed. It must not be construed as a pleading. 
It need not set out all the details and facts of tlie 
case which the plaintilT intends to prove. The notice 
must be considered sullicient if it substantially 
informs the defendant of llie nature of the suit intend- 
ed to be filed, fp. 3G9, col. l.J 

Jones V. Bird, (1«22) 1 D. & Aid. 837; 106 E. R. 
1397; 1 Dowl. & Ry. -197; 21 R. R. 579, Secretary of 
State for India v. Perumal Pillai, 24 M. 279; 11 M. L. 
J. 117, Jehangir M. Cursetji v. Secretary of State, 27 
B. Ia9: 5 Bom. L. R. 30 and Dales v. Municipal Com- 
missioners of Madras, 14 iki. 386; 5 Ind. Dec. (n. s.) 
270, relied on. 

Second appeal against a decree of the 
District Court, Ramnad at Madura, in A. 
S. No. 199 of 1922, preferred against that 
of the Court of the District Munsif, 
Srivalliputtur, in O. S. No. 481 of 1920. 

Mr. Watrap Subrakmanya lyevy for the 
Appellant. 

The Government Pleader, for the Re- 
spondents. 

JUDGMENT* — This second appeal 

arises out of a suit brought by the plaiut- 


ground and avenue and as the result of it 
also of the trees growing on it. He also 
as a corollary claims the right to plant 
fresh trees at any place he likes on the 
avenue either in substitution of fallen trees 
or at other places. The defendants claim 
that the avenue is part of the road and as 
such the surface is vested in the District 
Board. But the first defendant claims the 
right to the sub-soil. It is obvious that 
the root of the difference between the 
parties is one relating to ownership. The 
right to cut the trees is merely an auxili- 
ary of the title subject to one small excep- 
tion which will be mentioned later on. 
The District l\lunsif has dismissed the suit 
on the ground that the notice issued by the 
plaintiff prior to the suit was not sufficient. 
On appeal tlie District Judge held that the 
only relief to which the first defendants 
attention was directed was the declaration 
of the plaintiff’s title to plant new trees 
on the roadside within the limits of the 
plaintiff's inam lands and to enjov their 
usufruct. He held that the suit ought not 
to have been dismissed so far as this de- 
claration is concerned and as for the rest, 
as the other reliefs were not mentioned 
in the notice he held the suit was rightly- 
dismissed. In the result he partially re- 
manded the suit for trial. Plaintiff files 
this second appeal. 

As I already pointed out the right to 
cut the trees is alleged only as the result 
of the right to the land itself. The notice, 
Ex. 1, certainly alleges that the inam lands 
and the avenue trees standing on the side 
of the road belonged to the petitioner: see 
para. 2. Paragraph 9 says that the public 
road does not include the roads passing 
through the inam village. Paragraph 10 
says that the I’oad is subject to rights of 
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ndividuals. Paragraph 11 says that it s 

unjust to prohibit him from i)lanting trees 

in his own inam. It is true that para. 13 
mentions that he wants a declaraion as to 
the right to plant new trees. But for this 
fact that he mentioned only one declara- 
tion in para. 13, there would have been 
no trouble. However the ciuestion now is 
whether this is a proper notice according 
to law. In Jones v. Bird (1) it was said 
with reference to a similar section that 
the object of such a section is merely to 
inform the defendant substantially of the 
ground of complaint. This was referred 
to with approval in Secretary of State for 
India v. Perumal Filial (2); in Jchanyir 
M.Cursetji y. Secretary of State (3) it was 
said “these notices must not be too strictly 
or too narrowly construed. They must not be 
construed as if they were pleadings and that 
they need not set out all the details and facts 
of the case which the plaintiff intends to 
prove, and that the notice must be consider- 
ed sufficient if it substantially fulfils its 
object in informing the parties concerned 
generally of the nature of the suit intended 
to be filed." The cases in Jones v. Bird ( 1) 
and Secretary of Stale for India v. Perumal 
Piiiai (2) Avere followed. In Kales v. Muni- 
cipal Commissioners of Madras (4). Collins, 
C. J., and Shepiiard, J.. observed adopting 
the language of Pollock that “we must 
import a little common sense into notices 
of this kind", though in that case the 
question was regarding the address of the 
plaintiff. I, therefore, think that the notice 
is substantially sufficient in so far as the 
prayers resting upon the plaintiff’s owner- 
ship of the land are concerned. The 
cause of action is stated to be the order 
of Government of 10th August 1916 and 
the attitude which the defendants have 
now taken up was taken up in that order. 
Therefore there is no surprise to the defend- 
ants. 

There are only two matters which require 
to be specifically dealt with. One is prayer 
(c) which relates to lopping off the bran- 
ches where they cause the damage creating 
shade. In So far as this prayer rests on 
plaintiff’s ownership of the land and the 
trees there can be no objection. But the 
Government Pleader apprehends and 

(IJ (1832; 1 B. & Aid. 837; 105 13. R. 1397; 1 Dowl. 
&Uy. 497; 21 R. R. 579. 

(2) 24 M. 279; 11 U. L. J. 117. 

(3) 27 B. 189; 5 Bom. L. R. 30. 

(4) 14 M. 386; 5 lad. Dec. (s*. a.) 270. 
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rightly that the plaintiff may probably 
claim a right to cut off the branches even 
if his ownership is not established on the 
ground that the defendant is not entitled 
to cause damage to his croj'is by over- 
shadowing trees. 1 agree with the learned 
Government Plea^ler in thinking that this 
cutting should not be regarded as alleged 
ill the notice and there is no reason wliy 
the notice should be so construed as to 
cover a claim of this kind. Therefore 
prayer (c.) of the ])laint if it is urged in re- 
spect of trees found to belong to the de- 
fendant would certainly be disallowed. 

The only other point which rectuires to 
be speciftcally tlealt with is the claim for 
damages in prayer (/). It is now conceded 
that it is not intended to be urged against 
the Government the first defendant. It 
is enough to record this admission. So 
far as the District Board , is concerned, the 
notice given to them, Ex. 2 does not men- 
tion this as one of the reliefs but in para, 
3 of 13x. 2 plaintiff mentioned that some 
windfallen trees were sold by the Local 
Fund Authorities and the sale-proceeds 
were appropriated by them under orders 
of the Collector. 1 think this allegation of 
the appropriation of the proceeds relating 
to the ownership of the plaintiff is enough 
to constitute a notice to District Board. It 
is unnecessary to discuss the question 
whether the act of the second defendant 
in appropriating the proceeds falls within 
the language of s. 156 of Act \ of 1884 and 
requires notice: ride Syed Ameer Sahib 
V. Venkatarama (5). 

With these remarks the Avhole suit will 
be remanded to the District Munsif s Court 
for trial and disposal according to law. 
The plaintiff Avill be entitled to refund of 
Court-fees both in this Court and in the 
lower Appellate Court. Costs will abide 

the result. , 

The memorandum of objections of the 
first defendant will be dismissed Avith costs 
of plaintiff. 

y V Ca6*c remanded^ 


S II. 
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PRIVY COUNCIL, 

Appeal from the Oudh Judicial Commis- 
sioner's Court. 

Jiil.v 30, 1925. 

Present: — Lord Suinner, Lord Llanes- 
burgh, Sir John Edge, Mr. Ameer Ali 

and Lord Salvesen. 

/vuar MA PA PRASAD and nTiiERS — 
Plaintiffs— Appellants 

versus 

Kitar XAGESHAR SAHAI and others — 

D E F FA' D A N TS — R E S PO N D I- N T S . 

Jliiidu Law — Widou'— Revi:r.ii(>ncr.-<, position of— -Suit 
tnchallennc <tct of nddoiv—Hcs iwUcuUi-^Cii il Proce- 
dure Code [Act r of y.9DN), .V. //, iCxpl. Vl~Oudh 
Estate-^ Act (/ of ISd'J), s. }.i.A~<)ndh E.itates [Amcud- 
vnent) .[cf [ill of Vt — Bciiuest in contruventioH 

of prorisiojis- of Act, effect of - per:iounl law, applic- 
ability of — Priv]! Council jnd(jm€nt.t, authority of. 

Lnder tlie Hiiuiii Lmv tlie reversionerfi posscs.s iii- 
d i \ 1 1 1 ^ calL^d a .spes succeis.'iionis, tliat is 

to say. the bare possibility of succeedin^? to the estate 
of tlie last owner in ease the widow dies leaving: anv 
one of them stirvivinj? entitled to take immediate 
possession after her, unless the husband has left the 
power to her to adopt a son. But the .vpes is common 
to all the reversioners and so is the danger from any 
act of the widow against the interests of the rever- 
sioners. The right to sue to set aside that common 
danger is given for reasons of policy and conveni- 
ence to the person, who, if the widow died at the 
moment, would take the estate. But the result of 
such a suit, favourable or otherwise, affects the rever- 
sioners as a body and operates as res judicata in anv 
subsequent suit brought by any of the reversioners 
to challenge the act of the widow! Explanation VI to 
s. 11 of the C. P. C. covers a case of this kind and bars 
fresh litigation on the same cause of action, unless the 
previous litigation was collusive or was vitiated bv 
fx-aud or laches on the part of the reversioner then 
suing in conducting the suit or in asserting his rever- 
sionary right, [p. 374. col. 2; p. 375, col. 1 J 
Section G of the Oudh Estates 'Ainezxdment) Act of 
1!)10 which adds s. 13-A to the Oudh Estates Act of 
1861) is not retrospective and does not validate a be- 
quest wliich had ali'cady failed, [p. 37G, cols. 1 & 2.J 
Where a bequest of property which is subject to 
the provisions of the Oudh Estates Act of 1869 is 
made in contravention of the provisions of the Act 
and the devisee obtains the property under the be- 
quest and acquires a title thereto, the property 
passes out of the purview of the Act and becomes 
subject to the personal law of the person acquirin*^ it 
[p. 376, col. 2.] ® 

It is not open to the Courts in India to question 
any principle enunciated by their Lordships of the 
Privy Council, although they have a right to e.xanune 
the facts of a case before them to see whether and how 
far the principle on which stress is laid applies to the 
facts of the particular case. Nor is it open to them, 
whether on account of “judicial dignity" or 
otherwise, to question a decision of their Lordships on 
any particular issue of fact. Any ai)plication for 
review of judgment on grounds permissible by law 
only lies to the Judicial Committee itself. Id 377 
col. 2.] ’ 

Appeal from the decree of the Court of 
the Oudh Judicial Commissioaer (Mr 
P^niels and Mr. Lyle, A. J. C j.], dated the 


2nd March 1922, reversing that of the 

Subordinate Judge, Imcknow, dated the 

31st Januarv 1920. 

« 

!\lcssrs. -1. M. Dunne and W. Wallach^ for 
the Appellants. 

51essrs. De Gruyther and J. M. Parikhf 
for the Respondents. 

JUDGMENT. 

Ameer Ali. — This litigation relates to 
two propertie.s named respectively Bara- 
gawn and Wali, one situated in the District 
of Hardoi and the other in Kheri, in the 
Province of Oudh. Both belonged to one 
Raja Fateh Chand, who died in 1873, After 
the annexation of Oudh they were re- 
granted to Fateh Chand and his name was 
included with regard to the Hardoi pro- 
perty under List II and in respect of the 
Kheri property under List V, prepared 
under Act I of 1869 (the Oudh Estates Act). 
To these lists reference will be made more 
particularly later on in this judgment. 

The following genealogical table will 
explain the position of the parties in this 
case : — 


RAM SEWAK RAM 


( , 

Ram Dhan Lul Pram Dlian Lai Narain Dhan Lai 

I * I 

Gulab Rai ( ' Rajah Fateh 

I Majlis Rai Dhanpat Rai Chand 
Xaiibat Rai I ! (died 4th 


Kanliaiva 

LaC 


Raja Durga October 


Prasad. 


1873) 


Malik Chand Tikait 

Rai 

Janki Prasad. 


~ 1 
Chandika 

Prasad. 


( 


Madho Prasad 
(dead). 


Mata Prasad, 
plaintiff. 
Xo. 1. 


Kesho Prasad. 


( 


Amir Chand (died 
25th November 1887) 

I 

Kiiar Narindra Bahadur 
(died 18th June 1905) = 
Musammat Jagrani Kuar 
(widow) 

(died 1st August 1917) 


I 

Wazir Chand 

(died 11th November 1887) 

I 

R ini Chandra Kuar 
(widow) 

(died 19th March 
1015). 


N'ageshar Sahai, (defendant- 
respondent No. 1). 

Claiming to be the adoi)ted son. 


Mata Prasad, the plaiatilf Xo. 1, claims 
possession of the properties ia question ou 
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various grounds, which will he set out 
later. Tlie second plaintilf is tiie assignee 
of Mata Prasad of a share in the two estates. 
In this judgment wherever the t)huutitf is 
mentioned it refers to Mata Prasad. 

Act I of 1800 came into force in January 
of tliat year ; and in ^larch following Kaja 
Fateh Chand purported to make a W ill, 
under which he devised the Kheri property, 
in other words the Wali estate, to his 
eldest son, Amir Chand ; and the llardoi 
property, the Paragawn estate, to the 
younger son, Wazir Chand. ISo far as 
appears on the record, Amir Cliand and 
Wazir Chand appear to have been placed 
in possession of the two estates respectively. 
Raja Fateh Chand died as already stated in 
1873; but the Will he had made in 180J 
was never registered under the provisions 
of s. 13 of the Act, which requires a Will in 
favour of a younger sou of the talwidar 
whose name does not appear in the third 
or fifth of the lists mentioned in s. 8 to be 
registered within a certain specitietl time. 
This section will be referred to later, (.’oiise- 
quently, it is not dis[>uted, that the bequest 
to Wazir Chand, the younger son, was 
invalid and inoperative, lie, however, re- 
mained in possession of the llardoi estate 
until his death on the llth November 1887. 

Amir Chand, the eldest son of Fateh 
Chand, had died two months earlier, W’.,on 
the 2()th iSepternber 18-57 ; as the \\ ill in his 
case did not re<iuire registration tlie devise 
in his favour was valid in law and o])erative. 

Wazir Chaiid left him surviving a widow 
named Oliandra Knar who appears, on his 
death, to have taken po.sse^ssiou of the llar- 
doi property, (diaiidra ICuar died on the 
19th of March l!)15. 

On the death of Amir Chand, as already 
stated, his son and heir, named Narindra 
Bahadur, succeeded to the Kheri estate. 
In 1897 he brought a suit against the widow 
of Wazir Chand for a declaration of his 
own title as regards the llardoi estate and 
for possession of the property. To the 
particulars of his claim their Lordships 
will refer more fully later on. It is suHi- 
cient at this stage to say tliat he based his 
title to the Baragawn estate on the allega- 
tion that it was subject to the provisions of 
Act I of 1869 and that he was entitled to it 
in preference to Chandra Knar, Wazir 
Chand’s widow. In the alternative, he 
alleged that, even if the estate was not 
gover.ied by the provisions of the Act and 
was subject to the Hindu Law, pure aud 


simple, the property devolved on him on 
the death of ^Vazll• Chand his uncle as 
they were joint and undivided at Wazir’s 
death The Suboniinate Judge in that case 
held that the property was subject to the 
provisions of Act I of 18G9 aud tliat the 
liluiutifF, Narindra liahadur was entitled to 
it in preference to Chandra Knar. He 
accordingly decieeil the plaintiu's claim. 
On appeal to the Judicial Commissioner’s 
Court it was held that the property in dis- 
])ute was not subject to Act 1 of ISGi). The 
decree of the Subordinate Judge was ac- 
cordingly reversed and the case was re- 
manded for the purpose of deciding whe- 
ther the claim of Narindra Bahadur was 
well-founded on the alternative ground, 
namelv, that under the law of the Mitak- 
shara, to wliich llie jiarties were subject, he 
was entitled to the i>roperty. 

Before tlie trial on tlie remaml the parties 
compromised the dispute and a decree was 
made on the 2Ucli December 1899, in accord- 
ance witii the settlement at which they 
had arrived. Reference will be made later 
to the terms of the settlement, as one of the 
(luestious raised in the jiresent litigation 
relates to the power of Chandra Knar to 
enter into that compromise. 

Narindra Bahadur died on the l8th June, 
1905, leaving him surviving his widow, 
Jagrani Knar. Shortly after his death 
Jagraiii Knar propounded a Will alleged 
by her to have been executed by Narindra 
Bahadur on the 23rd October 1904, giving 
her power to adopt a son to him. 

On the 3'Jth April 1906, one Raja Durga 
Prasad, claiming to be a reversioner of 
Narindra Bahadur, brought a suit against 
Jagrani Knar in the Court of the Subordi- 
nate Judge of Kheri for a declaration that 
the Will propounded by her as the Will of 
Narindra Bahadur was a forgery and that 
he was entitled to the estate by virtue of 
his reversionary right. Durga Prasad's suit 
had a cliequered career. Jlis claim was 
dismissed by the Subordinate Judge on 
the ground that the Will was genuine and 
had been duly executed by Narindra Baha- 
dur. The decree of the Subordinate Judge 
was reversed on appeal by the Judicial 
Commissioners, who held, chielly as it 
appears, on suspicion, that the Will was not 
genuine. They accordingly decreed the 
claim of Raja Durga Prasad. 

Jagrani Knar appealed to His Majesty in 
Council from the decree of the Judicial 
Commissioners, and on the Srd Deeetaberj 
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1913, it was held by their Lordships on a 
careful examinati(ni of the evidence relatin'? 
to the execution of the Will tlmt it was 
fully est iblislied to ije the act (jf Xariadta 
Bahadur. The decree of tlie Appellate 
Court was aci'ordingly set aside and that of 
the Subordinate Judge dismissing the suit 
of Durga Prasad was restored. 

Narindra Bahadurs Will having been 
thus finally declared to be valid, Jagrani 
Kuar, in conformity with the power entrust- 
ed to her by her deceased husband, adopt- 
ed on the 22nd May, 1914, the defendant 
^SJageshar Sahai as the son of Narindra 
Bahadur. 

On the 20th of April, 1918, llie present 
suit was instituted by j\lata Prasad and his 
assignee, plaintilY No. 2, in the Court of the 
Subordinate Judge of Hardoi for the pos- 
session of the two estates lying, respective- 
ly, in the Hardoi and Kheri Districts, with 
a declaration regarding Mata Prasad’s title. 

It is desirable to notice brielly the allega- 
tions on which the claim is founded and on 
which the long and ingenious arguments in 
the course of the trial mainly rest. 

In para. 12 of the plaint it is stated that 
the Baragawn and Wali (Sarawa) Estates 
“are subject to Act I of 18G9,’’ and that 
the plaintilY, Mata Prasad, as the oldest 
member of the senior branch, is entitled to 
them with their appurtenances. In para. 
13 he claims alternatively that even if Bara- 
gawn “be not deemed” subject to the Act, he 
is entitled to thesame by virtue of thecustom. 

The reason of this alternative claim will 
be clear as tlie judgment proceeds. 

He asked, accordingly, for a declaration 
that the adoption of Nageshar Sahai was 
invalid and that the Will under which 
Jagrani Kuar purported to make the adop- 
tion was false. 

The first defendant, Nageshar Sahai, is, 
as already stated, the alleged adopted son 
of Narindra Bahadur. The other two 
defendants are the sons of Narindra’s sister, 
who acquired title to certain portions of 
the estate under his Will. Both sets 
of defendants dispute the title of the 
plaintiff Mata Prasad. Nageshar Sahai 
further contends that the plaintiff’s claim 
is barred by the rule of res judicata 
arising out of the decision in Raja 
Durga Prasad's case and consequent^'' 
in respect of theHirdoi estate, it is not 
maintainable. With regard to the asser- 
tion that the Baragawn estate is subject 

jp Act I of 1869 the . defeadaate further 
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contend that the Will of Fateh Chand, 
executed in March, 1809, under which the 
te.stator had ])ui'p:)ited to devise the 

II ii'dol estate to Wazir Chand was never 
regiolei'ed and c.un.sequently it had gone 
out of the operation of Act 1 of 1S09 and 
succession so far as that property was con- 
cerned, was governed by the general pro- 
A'isions of the IJindu Law. They also de- 
nied the exi.steiice of anv custom such as 
the plaintiff alleged in paras. 12 and 13 
of his plaint. 

In answer to the defendants’ allegation 
that the Will of Fateh Chand was not opera- 
tive as it was never registered, the plaint- 
iff averred that if the Will of 1809 was 
invalid there was a prior Will made in 1800 
the terms of whicli were formulated or 
embodied in the village administration 
papers, called iv(ijib-ul-arz\ and he claimed 
that effect should be given to that Will. 

He further urged that even if the estate 
went out of the operation of Act I of 1809 
in consequence of the non-registration of 
the Will it was brought back under the 
Acton the passing of the Amending Act 

III of 1910. The arguments insupportof 
this contention have occupied a great deal 
of the time of the Courts in India and of 
this Board. 

Their Lordships, however, propose to 
confine their attention to the principal con- 
tentions advanced before the Board. 

The Subordinate Judge of Lucknow, be- 
fore whom the case came on for trial raised 
a large number of issues which he has dis- 
cussed at considerable length in his judg- 
ment. In dealing with the plea of res 
judicata based ou the decision in Durga 
Brasad’s suit he adopted what appears to 
tiieir Lordships an unprecedented and ir- 
regular course; he refused in fact to be 
bound by the decisions of the Judicial 
Committee. To show the mistake into 
which he has fallen their Lordships con- 
sider it desirable to refer to two passages 
in his judgment: — 

“Granting on the basis of these authorities 
that the widow represents the entire estate 
which consists of herself and the rever- 
sioners, I am unable to see how it follows 
that one reversioner in a suit against the 
widow represents the entire body of the 
reversioners. The commonly accepted posi- 
tion of the reversioners is that one does 
not claim through the other. Obviously, 
therefore, the judgment in a suit between 
one reversioner and any other personj 
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widow or some other person, does not stand 
as a bar to the trial of the same question 
as between another reversioner and tlie 
same person on the other side in another 
suit. I do not see how this principle is 
changed in this particular case before me. 

The basis of this general ])rinciple is 
that the title of one revei-.sioner is quite 
separate from and independent of tiie title 
of any other reversioner. It is all the more 
so in the present case as the (list plaint- 
iff's title has originated in a special legisla- 
tion of the Act III of 1910 of llie I’nited 
Provinces Council, the Act amending Act 
I of 1809. Pie was not one of the reversioners 
at any rate immediate reversioners of the 
property at tlie time the suit was brought 
by Dnrga Prasad, lie had no title as a 
reversioner. His title arose on the passing 
of the Act in the year 1910. It passes niy 
comprehension how a person can be said 
to be debarred from settingup a title in 
a suit, when that title had no existence 
at the time at which any other litigation 
took place concerning the property to which 
the title relates. To my niiml the present 
suit could hardly l)e said to be barred 
even if tlie j-u'esent plaintiff No. 1 had him- 
self been the plaintiff in place of Durga 
Prasad. The requirements of “litigating 
under the same title would be wanting for 
constituting the bar of I'ea jiidir-ata." 

The reference at the end of the passage 
quoted to Act III of 1910 appears futile, 
for the cause of action and the charge res- 
pecting the genuineness of Narindra 
Bahadur’s Will are the same as in the pre- 
vious case. 

On this reasoning he refused to be bound 
by the decision of the Board in Vcnkata- 
narayana Pillay v. Subbammal fl). 

Regarding the genuineness of Narindra 
Bahadur’s Will, the authenticity of which 
was declared by the Judicial Committee 
in iyi3 the Subordinate Judge expressed 
himself as follows; — 

“I have never entertained any doubt on 
the question and I have no hesitation in 
holding upon this issue that the trial of 
the genuineness of the Will of Narindra 
Bahadur is not barred by the judgment in 
the case between Durga Prasad and J agrani.” 

And again : — 

“The conclusion at which the learned 

(l) 2<1 Ind. Cas. 293; 12 I. A 125; .38 M. 108; 17 M. b. 
T. 435; 20 M. L, .1. 535; 17 Bom L. R. 1C8; 19 C. W. N. 
141; 2 L. W. 590; (1925) M. W. N. 555; 21 C. L. J. 515 

l\ C.l. 


.Subordinate Judge and their Lordships of 
the I'rivy Council arrived on the evidence 
in that case is not warranted by the evi- 
dence in this case which besides exfosiiig 
the jmsition of Ivhuda Makhsh and (langa 
Prasad, is contiued to the actual execution 
of the Will and falls far short of the evi- 
dence produced in that case of tlie intention. 

lie held accordingly that the ]>laiutilY’s 
claim was not alTected by the bar of re.-,’ 
jiulicata, either as to the representative 
cliai acter of Durga Prasad’s suit or by the 
Hoard's decision on the issue of fact relating 
to the genuineness of tlie Will of Narindra 
Bahadur, and that he had esiablislied his 
title to the Kheii estate. 

He held, however, that, as the Will of 
Fateh Chand was ino])erative as regards 
the llardoi estate, not having been register- 
ed under the provisions of s. 13 of Ac,t I 
of IHG9 and s. 13 in) of Act 111 of 19LU was 
not retrospective, the estate was not brought 
back under tlie Act of 1809 as the plaint- 
iff contended. He held, therefore, that 
Mata Prasad failed (oestal)lish any title to 
the same. He accordingly decreed the 
IjlaintilT's claim in respect of the Kheri 
estate and dismissed his suit with regard 
to the Hardoi property. 

Both parties appealed to the Court of the 
Judicial Commissioner of Oudh. The learned 
Judges of the Appellate Court were of 
opinion, as their Lordships think rightly, 
that the plaintiff's claim was in fact res 
judicata and, therefore, liable to be dismissed 
in respect of the Kheri property. They 
further held, in agreement with the Subordi- 
nate Judge that the Hardoi estate was 
never under Act I 1809 and was not brought 
back under the Act by anything contained 
in the later Act. They accordingly dismiss- 
ed the whole suit. 

From this decree the plaintiffs have ap- 
pealed to His Majesty in Council. On the 
arguments before the Board, the first ques- 
tion for determination centres on defend- 
ants’ plea of I'es judicata in other words, 
whether the proceedings in the suit of Raja 
Durga Prasad form a bar to the jiresent 
action by Mata Prasad. 

it has been contended before their Lord- 
ships, as it was before the Subordinate 
Judge who accepted and gave effect to the 
argument that the reversioners have eacli 
an independent cause of action, and as none 
of the reversioners derive title from the 
others, the result of a suit against the widow 
and her assignees brought by a reversioner, 
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presumptive or otherwise, does not Lind 
the others, nor can the suit he considered 
as brought in a representative capacity. The 
same argument, tliough clothed in‘ other 
words, was presented to their Lordships in 
the case of Vcnkatayiarayana Pillai v. 
Subhammal (It, where tlie governing 
principle applicable to a suit brought 
by a reversioner in the lifetime of 
the widow to get rid of a common appre- 
hended danger to the interests of the 
general body of reversioners, was set out at 
length. In re affirming the rule enunciat- 
ed in that case their Lordships desire to 
observe that so long ago as 1808 Sir Barnes 
Peacock, then Chief Justice of Bengal, in- 
dicated in the Lull l^ench case of AWnb; 
('hundrr Clnickerbyth/ v. Isfuiir Chunder 
ChHckerbii(ty{'2), the position of the presump- 
tive reversioner seeking to get rid of any 
act of the widow during her lifetime which 
jeopardised the common interests of the 
reversioners. Act VJIl of 185') Avhicli was 
then in force governing procedure, contain- 
ed no such provision as was embodied in Ex- 
planation V tos. 13, Act X of 1877, and after- 
wards reproduced in Exi)lanation VI s. 11 of 
Act XIV of 1882 and Act V of 1908. The 
words “cause of action,” therefore, needed 
judicial interpretation. Sir Barnes Peacock’s 
dicta deserve attention. The main ques- 
tion in the case referred to was whether 
adverse possession as against the widow 
barred the rights of reversioners. The 
language of the Chief Justice in dealing 
with the point is important. He says first : 

“ but reversionary heirs presumptive have 
a right, although they may never succeed 
to the estate, to prevent the widow from 
committing waste.” 
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referring not to a new cause of action accru- 
ing to the reversionary heirs personally and 
individually, but to the cause of action 
which accrued to tlie heir or representative, 
for the time being, of the deceased.” 

The principle enunciated in l^enkatana- 
ra}/a7ia Pillai v. Subbammal (1) which was 
followed in Javaki Awmal v. Karaijana- 
sami (3) is logically sound and 

“salutary, to use Loixl Blanesluirgh’s 
expression in the judgment in Kesho Prasad 
SiyKjh V. Shea Pragash Ojha f-L. 

Keversioners possess individually what 
has been called a spes succcssioy}iH the bare 
possibility of succeeding to the estate of 
the last owner in case the widow dies leav- 
ing anyone of them surviving entitled to 
take immediate possession after lier, unless, 
of course, the husband has left the power 
to her to adopt a son. But the spes is com- 
mon to them all ; so is the danger by the 
widow s act against tlie interests of the re- 
versioners. The right to sue to set aside 
that common danger is given for obvious 
reasons of policy and conv'enience to the 
person, who, if the widow died at the 
moment, would take the estate. But the 
result favourable or otherwise, affects the 
reversioners as a body. 

As pointed out in the case of Yenkaiava- 
rayana Pillai \\ Suhhammal (1) Explanation 
A I to 8. 11 of the C. P. C. covers exactly 
cases of the kind under consideration and 
bars a fresh litigation on the same cause 
of action. 

The learned Judges of the Judicial Com- 
missioner s Court in their very able judg- 
ment, have set out, in clear terms, the 
considerations on which the principle is 
founded. 


He then goes on thus .* — 

“It is said that the reversionary lieirs 
could not sue during the lifetime of the 
widow, and that, therefore, they ought not to 
be barred by any adverse holding against 
the widow at a time when they could not 
sue. But when we look at the widow as a 
representative, and see that the reversionary 
heirs are bound by decrees relating to her 
husband’s estate which are obtained against 
her without fraud or collusion, we are of 
opinion that they are also bound by limita- 
tion, by which she, without fraud or collu- 
sion, is barred. When, therefore, we construe 
the words ‘cause of action’ in the Statute 
of Limitation, we must consider them as 

(2) 9 \V. R. 505 at p. 509; B. h. R. Sup. Vol. 1008. 


It has been contended on behalf of the 
plaintiff that the suit by Durga Prasad was 
incompetent inasmuch as he Avas not at 
the time the presumptive reversioner to 

®^hadur. This contention could 
only have been advanced on a misconcep- 
tion of the facts. Jagrani Kuar, the defend- 
ant in that suit, appears to have taken the 
same objection that Durga Prasad had no 
right to maintain the action. The Subordi- 


IQQ. Las. Ihi; 43 1. A. 207; 39 M. 6.31: 20 M. L 
1. 168: 31 iM. L. J. 225: 14 A. L. J. 997: (1916) 2 M. W 
N. 18S: 20 C. W. N. 1323; 18 Bom. L. R. 856; 24 0. L. J 
309; 4 L. W. 530 (P. C.) 

t“ 51 1. A. 381: 1 O. W. N. 640; 47- 

^ ^lA-- I- ^ 247; 10 0. A A. L.’ 

R. IlOo; 40 C. L. J. 461: 46 A. 831; 23 A. L. J. 168; 27. 

^ 6 A. (P. C.) 1; 29 C. W. N. 606; 21 

L. u . 29o (P. C.). 
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nate Judge in the suit of Diu’ga Prasad 
states first the ground of the claim in these 
terms : “The plaintiff (Durga Prasad) is 
one of the reversioners to Xarindra Bahadur 
and Wazir Chand and as such his interests 
to the said property will sutfer if the Will is 
allowed to stand, and so he has instituted 
the present suit, seeking (arnong others) 
the following declaratory relief, ri^., that 
the Will propounded isa forged document. 
The learned Judge then proceeds to^ deal 
with the objection, viz., Durga Prasad s in- 
competency. Reference to the pedigree 
would show that the _ persons standing 
nearest in degree to Narindra Bahadur were 
at the time Chandika Prasad and Durga 
Prasad. The learned Subordinate Judge, 
therefore, says in his judgment : “The sale 
deed by Chandika Prasad in favour of the 
plaintiff (Durga Prasad) is evidence suffi- 
cient to show that he is unable to sue for 
want of funds, and, so the plaintiff is 
entitled to sue." 

This finding was never, so far as their 

Lordships can see, impugned in the Judi- 
cial Commissioner’s Court or before this 
Board. 

Mata Prasad, the plaintiff in the present 
suit, is a remote sapinda of Narindra Baha- 
dur.' He was in existence at the time when 
Raja Durga Prasad brought his^ action. He 
was aware, as his brother Kesho P^rasad 
swears, of the institution of the suit. There 
is nothing to show that the litigation be- 
tween Raja Durga Prasad and Jagrani Knar 
was collusive or vitiated by fraud or lardies 
on the part of Durga Prasad in conducting 
the suit or in asserting his reversionary 
right. Nothing of the kind is proved or 

even alleged. ^ 

The Subordinate Judge dismissed Durga 
Prasad’s “ claim for a declaration of the 
forgery of the Will.” But he declared it 
to be invalid and inoperative in respect of 
certain bequests in favour of the defend- 
ants other than Jagrani Knar. On appeal 
to the Judicial Commissioner's Court, the 
decree of the Subordinate Judge affirming 
the due execution of the Will by Narindra 
Bhadur was reversed, but it was restored 
by this Board on the 3rd December 1913, 
which found the Will to have been duly 
executed by the defendant’s husband with 
the power of adoption. 

On a review of all the facts, their Lord- 
ships are of opinion in concurrence with 
the learned Judges of the Appellate Court, 
that the suit by Durga Prasad against 
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Jagrani l\uar for a declaration that the 
Will of Narindra Bahadur was false and 
fabricated, was brought by iu his 

capacity of the presumptive reversioner, 
and as sucli the decision in that suit binds 
tlie plaintilr. Mata Prasad. His claim as 
re"ai-ds the Ivlieri estate is clearly barred. 


Assuming that theclaim as to tlie Bara- 
gawn estate iu the llardoi District is not 
so barred, the question of the plaintiff s 
title to this property has to he considered 
from a different point. He contends, in 
the first place, that, even if the Will of 1809, 
was invalid for want of proper regi'^tration, 
he could fall hack upon the Will of 1^00, to 
which reference is made in the document 
of 1809. Bevond this there is absolutely no 
evidence of the fact tliat Pateh Chand had 
made any bequest to Wazir Chand in 1860. 
Reference has been made to a number of 
documents called irajib-ul-nrz, but they 
are not statements l)y I^'nlch ('hand himself. 
They contain statements by some of his 
agents, all of wliom S]teak of the mode of 
descent customary in the family. The 
Hardoi estate granted to Fateh Chand was 
placed in List II. This list includes the 
tahn/War-s who.se estatfs, according to the 
custom of the family, on or before the 13th 
p'ehrnary, 1856, ordinarily devolved upon a 
single heir. The purport of the statements 
contained in the ivajih-id-arz simply refer- 
red to the fact that the })articular estate 
which was held by Wazir Chand was 
descendable to a single heir and nothing 
more. Whether it was descendable to a 
single heir or not. the bequest being invalid 
owing to want of registration, left the pro- 
perty open and out of Act I of 1869. It 
was conceded in the Appellate Court that 
unless the plaintiff could show that the 
property came back under Act I of 1869 by 
virtue of the provisions of Act III of 1910 
the plaintiff had no right to the property. 
Section 13 of Act T of 1869 is in these 

terms: — . 

“ No taluqdar or grantee, and no heir or 

legatee of a or grantee, shall have 

power to give or bequeath his estate, or any 
portion thereof or any inteiest theiein to 
any person not being cither 

(1) a person who under the provisions of 
this Act or under the ordinary law to 
which persons of the donor’s or testator’s 
tribe and religion are subject would have 
succeeded to such estate or to a portion 
thereof or to an interest therein, if such 
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taluqdar or grantee, heir, or legatee had 
died intestate, or 

(2) a younger son of the taluqdar or 
grantee heir or legatee, in case the name 
of such fa/uf/dar or grantee appears in the 
third or the fifth of the lists mentioned in 
section eight, 

except hy an instrument of gift or a Will 
executed and attested not less than three 
months before the death of the donor or 
testator, in manner herein provided in the 
case of a gift or Will, as the case may 
be, and registered within one month from 
the date of its execution.'* 

The amendment Avhich was made by Act 
III of 1910, called theOudh Estates (Amend- 
ment) Act of 1910, s. 6, runs thus: — 

“ 6. After s. 13 of the said Act, the follow- 
ing section shall be inserted, namely ; — 

13-A. No taluqdar or grantee, and no heir 
or legatee of a taluqdar or grantee, and no 
transferee referred to in s. 14, and no heir 
or legatee of such transferee, shall have 
power to bequeath his estate, or any portion 
thereof or any interest therein — 

(1) (a) to a person who would have succeed- 
ed to such estate, portion or interest under 
the provisions of this Act applicable to such 
estate, had the person so bequeathing died 
intestate as to his estate, at the time when 
the bequest took effect, 

(6) to his daughter, 

(c) to a son of his daughter, or 

(d) to a younger son, 

except by a Will duly executed and attested; 

(2) to a person who might, in the absence 
of other heirs, have succeeded to such 
estate, portion or interest under the provi- 
sions of this Act applicable to such estate, 
had the person so bequeathing died 
intestate as to his estate, at the time 
when the bequest took effect, except by 
a AVill duly executed and attested not 
less than three months before the death 
of the testator and presented for registra- 
tion within one month from the date of its 
execution and registered ; 

(3) to any person other than a person 
mentioned in els. (1) and (2), except by 
a Will duly executed and attested not less 
than three months before the death of 
the testator and registered according to 
the law for the time being in force relating 
to the registration of assurances, but pre- 
sented for such registration within one 
month from the date of its execution.*’ 

As the learned Judges of the Judicial Com- 
missioner’s Court point out, that section is 


not retrospective and does not validate a be- 
quest which had already failed. It would be 
anomalous, to say the least, to suppose that 
the J.egislaUire intended by Act III of 1910 
to revive rights that had disappeared in 
consequence of the failure of the bequest 

m 1SG9 when other rights had been created 
in the meantime. 

Section 21 of Act III of 1910 showsclearly 

that nothing in that Act has the effect which 

IS contended for by the plaintiff. Section 21 
says; — 

I nless there is something repugnant in the 
saving clause, subject or context 

(a) section 2, sub-s. (Ij of this Act, with 
the exception of — 

(i) clause (b) of the definition of the 
word '‘estate”; 

(n‘) the words “a or mother” in the defini- 
tion of the word “heir”; 


sections 6, 4, 7 and 8 of this Act, 
shall operate retrospectively; but nothing 
ntained m the said sections shall affect 
in s P^^^ing at the commencement of this 
n . or shall be deemed to vest in or confer 

person any right or title to 

portion thereof, or 

ny interest therein, w'hich is, at the com- 

vested in any other 

rAfnin ■'vould have been entitled to 

^ been 

upr^nn’ OF title of Buch Other 

containpH^* ^ affected by anything 

contained in the said sections.” 

that opinion the contention 

Act III of 1910 the 
to A(S once more subject 

L failb. substance. With 

to the Hindu La^ hec&me subject 

twMi^ \Ur' compromise be- 

^^sTuvsIm" ■ Chandra Kuar 
right to widow had no 

roTso ^ 1869 .vhen it was 

Bahadur between Narindr* 

canadur and Chandra u ,i„.» tb 


Bahadur nu between Nari 

25th Novembe^Ysoq''^^ ‘ 

parties in dispute He 

and successirm taluqdari propertie 

Act I of ISfiq o*' will be governed b 

entitled Narindra Bahad. 

al^'to Ranf Ph" 

«ani Chandra Kupwar repiaji) 
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ing in possession of the properties in ques- 
tion. 

By para. 3 he further agreed that he shall 
not by any deed or Will alienate the said 
immoveable property or his rights in it as 
long as the said Rani Sahiba remains alive, 
but if he does so that alienation shall be 
null and void. 

It is contended that Chandra Kuar had 
no right to enter into the compromise. 
Their Lordships are of opinion that the 
learned Judges of the Appellate Court in 
India are right in regarding it as a family 
settlement which was “prudent and reason- 
able” under the circumstances, to use the 
language of Lord Phillimore in the case of 
Ravifiuvivan Prasad V. Sliyam kitnidri (ii). 

Narindra Bahadur’s suit had been decided 
in his favour by the Subordinate Judge. 
On the appeal the Judicial Commissioners 
had reversed his judgment and remanded 
the case for the consideration of the second 
part of the claim. The matter was still 
open to another appeal. Under those cir- 
cumstances, in order to avoid a long litiga- 
tion and the creation of further burden on 
the family property, (Miandra Kuar entered 
into a compromise acknowledging Narindra 
Bahadur's right to the inheritance after her 
death, he on his side binding himself not 
to alienate the property during her lifetime. 
As stated already, the settlement arrived 
at between the parties appears to their Lord- 
shipsto have been both prudent and reason- 
able in the circumstances of the case, and 
the plaintiff has no right to question it now. 

Narindra Bahadur was, in their Lord- 
ships’ opinion, the nearest agnate of Wazir 
Chand, and if the property was subject to 
the provisions of the Hindu Law, as their 
Lordships find, whether he was joint or 
separate from Wazir Chand, he was entitled 
to the property on the death of his widow. 
The compromise, in fact, gave effect to this 
rule of the Hindu Law. The acknowledg- 
ment of the widow that the property was 
subject to Act 1 of Ufi9 would not affect 
the rights of the parties on the basis of 
the law governing the succession. 

The adoption of Nageshwar by Jagrani 
Kuar, although it took place in 1914, takes 
effect from the death of the father, to whom 
he is adopted, and, therefore, there was no 

(5) fi9 Ind. Oas. 71; 44 I. A. .*512; .31 M. L. T. 200; 3 
P L T. 749; (1922) A. I. U. (P. C.} .3r>G. 1 Pat. 741; H> 
L. W. 956; 21 A. L. J. 18; 9 0. & A. L U. 175; 27 C. • 
N. 269; 37 C. L. J. 350; 4t M. h. J. 751; 25 Bom. h. It. 
G34(P. CJ. 
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intervening time during which it could be 
said that tlie proiierty was not lield liy any- 
one. It may be noted here that luMh the 
Courts ill India have negatived the phdiit- 
ifY’s allegation of tlie allegation coiilained 
ill paras. i2aiid 13 o[ Ids i)laiiit. 

In view of tlie }>eculiar course a<lopte(l by 
the Subordinate Judge in dealing with this 
case, and in order to prevent other Coiiits 
in India from falling into the same error, 
their Lordships think it desirable to jioiiil 
out that it is not oj>en to the (.’uurts in 
India to question an\' principle enunciated 
by this Board, although they have a right 
of e.xamining the facts of any case before 
them to see whether and how far the ]U‘inei- 
ple oil whicli stress is laid ajiplies to tlie 
facts of the ^larticular case. Xor is it ofien 
to them, whether on account of “judicial 
dignity” or otherwise, to question its deci- 
sion on any particular issue of fact. Any 
application for review of judgment on 
grounds permissible by law only lies to the 
Judicial Committee. 

With tliese remarks their Lordshii)S desire 
to express their entire concurrence with the 
judgment of the Judicial Commissioner's 
Court. Tiiey will accordingly humbly 
advise His Majesty that the plaintilf's 
appeal should be dismissed with costs. 

z. K. Appeal dismissed. 

Solicitors for the Appellants: - -The Solici- 
tor, India Office. 

Solicitors for the Respondents: —Messrs. 
T. L. Wilson cO Co. 


MADRAS HIGH COURT. 

Second ('’ivil Appeal No. ^31 op 1924. 

August 12, 1925. 

Present : — Mr. Justice Phillips. 
liao Bahadur M. N. G(3VIN1)A RAO 
AVEROAL TP,usTEK PIRANMALAI etc. 
DEVASTHANAM—Pl.^intife— Appellant 

versus 

CHINNATHAMBI PILLAI— Defenda.st — 

Respondent. 

Limitation Act (IX of lOOS), Sch. I, Arts. 13L Utt — 
Permanent lease of temple properly— Suit hi/ succeed- 
ing trustee — A'-ticle applicable - Starting point of 
limitation -Madras Estates Land .4<’/ (I of lOOS)^ 
s. J6—"!iringiii:/ into cultivation", meaning of Land 
lying fallow, whether "waste land". 

The e.xpression ‘bringing into cultivation" in a. 26 
Madraa Kstates Land Act, means cultivating land 
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>vhicli had not previously been cultivated r i- at v 
rate had not been cultivated for a lonjx poii<Mi. ijjM 
mere fact that land has been fallow for some y ars 
cannot cc^nstitute it as “waste land” within the meaning 
of that section, [jj. 378, col. 2.] 

A manager or trustee of a Hindu temjile is not “a 
trustee to whom property has been conveyed in trust” 
within the meaning of Art. 134 of Seh. I to tlie Limita- 
tion Act. fp. 378. a)l. 2; p. 37!), col. 1.) 

A suit by a trustee of a Hindu temple to s'*t aside 
a permanent lease of trust property by a jueoeding 
trustee is governed by Art. 144 of Sdi. 1 to the 
Limitation Act and the peric'd of limitation runs not 
from the date of the permanent lease hut from llie 
date of the accession of the plaintiti trustee t«) hi.s 
office, [p. 370, col. 1.] 

Miihoyned v. (ianapati, 13 M. 277; 4 Ind. Dec. (n. s.) 

Sathiannina fihovdti y. Sar<n‘(in<tlKiffi Ainmdl 18 
M. 2GG; 4 AI. L. J. 223; G Inti. Dec. (s.s.t 533 and Vidi/a 
Vuriithi Thivtka Swtnni<ial v. Bdlus-aiiii Ain/ar G.") Ind 
Cas. ir.l; 11 M. 831; d02f) M. W. X. 140;'41 AI. L. J. 
34G: 3 r. V. L. R. ll’. P.i 02; 15 L. \V. 78; 30 M. L 
T.Gi;; 3 W L. T. 215; IS 1. A. 302; 20 (V W. X. 537- 21 
Bom. L. R. (;20; 20 A. L. J. 407; (l!i22i A. I. R. il'. (' ) 
123 (R. C.). relied on. 

Second appeal against a decree of tlie 
District Judge, Ramnad at Madura, dated 
the 27th August 1923, in A. S. No. 853 
of 1921, preferred against that of the 
Court of the Special Deputy Collector, 
Manamadura. dated the 2()th July 1921, 
iu Summary Suit No. 185 of 1918. 

Mr. T. L. Venkataraina Aiyai^ for the 
Appellant. 

Mr. Rajah Aiyar, for the Respondent. 

JUDGMENT.— The plaintiff in this 
case is the manager of the Piranmalai 
Devasthanam and he sues to recover rent 
in respect of certain lands belonging to 
the Devasthanam which were granted on 
a permanent lease at a favourable rent by 
one of his predecessors. The lower Appel- 
late Court has held that the suit is barred 
by limitation because the starting point 
of limitation under Art. 134 is the date 
of the transfer which in the present case 
was more than 12 years before suit. Jle 
has come to this conclusion on the ground 
that the lease was void ah initio as the 
trustee of the Devasthanam liad no right 
to grant a permanent lease of the trust 
properties and that, therefore, the period 
started from the date of the lease. The 
appeal was also opposed by the respondent 
on the ground that the lease was justifi- 
able under s. 26 of the Estates Land Act, 
that is to say, because it was a lease 
granted for the purpose of bringing waste 
land into cultivation. Although the lease 
recites that this land was overgrown, that 
the irrigation source was out of repair 
and that the land was uneven, it does not 
appear that the land was waste land within 
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the meaning of s, 20. I agree with the 
District Judge that “bringing into cultiva- 
tion ’ means cultivating land which had 
not previously been cultivated or at any 
rate iiad not been cultivated for a long 
period. The mere fact that land has been 
fallow for one, two or even for four years 
cannot constitute it as waste land within 
the meaning of that section. Otherwise 
land lying fallow for even one year would 
conie within the definition. 

_ The main (luestion is whether the suit 
IS barred by limitation. The lower Appel- 
late Court has held that the permanent 
lease being invalid must be deemed to 
have been invalid from the date of the 
alienation and that, therefore, the limitation 
period must be calculated from that date, 
the possession of the lessee being adverse 
from that date. In this conclusion I think 
the District Judge is clearly wrong, d'he 
point was decided in Mahomed v. Gava- 
pati (1), in a case precisely analogous to 
the present and it was there held that 
the period of limitation ran not from llie 
date of the permanent lease but from the 
date of the accession of the plaintiff 
trustee to his office. This was followed 
in bathianama Bharati v. Saravanabani 
Ammal (2). In Vidya Varnthi Thirtha 
bicamigal v. Balusami Ayyar (3) the same 
point \\ as decided with reference to a Mutt 
and Madadhipathi or Pandarasannadhi of 
that Mutt. Although in that case the 
religious institution in question w’as a 
Untt a perusal of the judgment shows 
clearly that their Lordships draw no dis- 
tinction between a Mutt as such and other 
Hindu religious institutions. The two 
cases, I have cited above, are referred to 
m their Lordships’ judgment and referred 
to with approval. The basis of the de- 
cision 13 that ordinarily trust property 
belonging to Hindu Religious institutions 
IS not vested m the so-called trustee who 

is not in the position of an express trustee 
as understood in English Law. As the 
property does not vest in him, Art. 134 of 
the Limitation Act is not applicable 
because the property has not been con- 
ve}ed or bequeathed in trust and after- 

iD 13 M 277; 4 Ind. Dec (n’ s ) 905 
^^(2) 18 .M. 266; 4 .M. L. 223-! Tiod. Dec. (s. s.) 

a922) A f k'. (A cTi23V 
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wards transferred by the trustee, as the 
manager of the institution is not a trustee 
within the meaning of the Article. Ihat 
is the view taken l)y their Lordships, is, 
I think, clear from the passage in the 
judgment at page 847*; “From the above 
review of the general law relating to Hindu 
and Muhammadan pious institutions, it 
w'ould prima facie follow that an aliena- 
tion by a manager or superior, by what- 
ever name called, cannot be treated as 
the act of a 'trustee' to whom property 
has been ‘conveyed in trust’ and who by 
virtue thereof has the capacity vested in 
him which is possessed by a 'trustee in 
the English Law.” 

For the respondent it is urged that Vidtia 
Varutlii Thirtha Sa'innif/al v. Balnsfoiii 
Ayyai' (3) does not apply to the present 
case but he is not able to point out any 
principle on which a distinction can be 
drawn. Reliance is placed on another case 
of the Privy Council in Subhaiya Panda- 
ram V. Muhammad Mustapha Marcayar 
(4), but that was a case of a specific tiaist, 
and consequently it was held that Art. 134 
was applicable. I am clearly of opinion 
that Art. 131 is not a{)plicable to the jiresent 
suit. 


rights in the property. The questun de- 
cided was that one particular clula had 
by adverse ]iossession acquired a right of 
nianagement as against the representative 
of another cliJa. That is not the point 
here. The itoint has been dealt with in 
Ja(iadi)ulni Sath Hoy v. llemania Kinnari 
Dehi l7). In that case property belonging to 
an idol had been alienated and the alif na- 
tion occurred during the minority of the 
trustee. The contention raised there was 
that this minority of the plaiiititY was of 
no avail, inasmuch as time had begun to 
run as against the idol. This contention 
was negatived by their Lordships on the 
ground that the idol had no i^ower to luing 
a suit except through the trustee. Con- 
seciuently there could be no (piestion of 
a suit being barred inasmuch as it could 
not have been brought at an earlier date. 
Tlicre is. therefore, no reason why, even 
if Art. Ml is a])]>lied, the decision in 
Mahomed v. (ianapati (1) should not ajqdy. 
Following that decision 1 must reverse the 
decree of the District Judge and restore 
the decree of tlie Deputy Collector with 

costs, throughout. 

V. Appeal allowed. 




It is then argued that under Art. 144, 
the suit w'ovdd- be barred, the contention 
being that from the date of the aliena- 
tion there was possession adverse to the 
idol and consequently tliat after 12 yeais 
of such adverse possession the suit is 
barred. This is the view expressed in an 
obiter dictum in Ramrup Gir v. Lai Chand. 
Marivari (5) and the proposition is sought 
to be supported by Damodar Das v. Lakhan 
Das (G). The former case seems to be 
directly opposed to the Madras decisions 
and, therefore, I need not further consider 
it. As regards the case in Damodar Das 
V. Lalchan Das (C) the facts show that the 
dispute was between two chelas or trustees 
and in so far as the idol w'as concerned 
it w'as not held that the idol had lost any 


\ 


(p 74 Ind. Cas. 102; 46 M. 751: 21 A. L. J. 7;t0; 

fl923) A 1. U. (P. C.t 175; -15 M. L. J. 5b8: 25 Horn. P. 
R. 1275; 18 L, W. 1)03; at)2l) M. W. N. 65: 28 C. W. 

K. 493; 2 Pat. L. H. 104; 33 M. L. T. 285; IOC. i.. 3. 20; 
50 T. A. 295 (P. C.). 

(5) 67 Ind. (M3. 401; 1 Pat. 475; 3 P. h T. 352; 
(1922) A. I. U. (Pat ) 2 43. 

(0) 7 Ind. Caa. 2 40; 37 C. 885- 14 G. W. N 889; 4 2 C. 

L. J. 110; (1910) M W. N. 303; 7 A. L. J. 701; 8 M. b. 

T. 145; 20 M. L. J. 024; 12 Horn. L. R. 632; 37 I. A. 117 
(P._CA 

•page of 44 M. — [Bd.] 


(7) 3”^ (' P^O- 8 O. W X. 80'.); 6 Boin. L. R. 705; 1 
A. L. J- :U’I. A. 203; SSur P. C. .1.098 (P. C.\ 


LAHORE HIGH COURT, 

Civil Rf.vision’ No. 492 of 1923. 
January 18. 1924. 

J^resent :—My. Justice Moti Sagar. 

The Firm GURDITTA SHAITHARI 
CHAND THRoroH MOOL RAJ and JAGAN 
NATH — Plaintiffs— Phtitionf-ks 

versus 

RAM LAL— Defendant— Respondent. 

Cii’il Procedure Code (Act V i‘f lUOS), s. tlo-lteii- 

sion~ Brror of 

A mere orror of law is not nccess-anly an illegality 
an<l is not an excivise l»y a Omit of a jurisdiction not 
vested in it by law s«* as to entitle the lier.son aggrieved 
to applv for revision. 

IVtition for revision of a deciee of the 
Senior Suboi-diiiate Judge, Jhelum, dated 
th^ cSth March 1923. 

Dr Nand Lai. for the IVtilioners. 

Mr. Ranak ('hand, for the Respondent. 
JUDGMENT. — The sole qne.<Jtion for 
determination in this case is whether the 
transnclion in dispute was of a wagering 

nature. The learned Senior Subordinate 
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Judge has lield on the authority oiDo.shi 
Talakshi v. Shah Ujamsi Velsi (1), that the 
transaction ^Yas of a -wagering nature, and 
that it could not, therefore, form the basis 
of a suit. Tlie plaintiff has come up for a 
revision to this Court and it has been 
urged on his behalf that the authority 
relied on was not api)licable and that the 
judgment of the learned Senior Subordinate 
Judge was erroneous. 

A preliminary objection is taken on 
behalf of the respondent that the order 
passed by the learned Judge of the Court 
below is not illegal, and that a revision on 
a mere error of law is not competent. A 
large number of authorities have been cited 
which fully support the respondent's con- 
tention, and it is now well-settled that a 
mere error of law is not necessarily an 
illegality and is not an exercise l>y a Court 
of a jurisdiction not vested in it by law so 
as to entitle the person aggrieved to apply 
for revision. The preliminary objection 
])revails and I dismiss the petition. 1 make 
no order as to costs. 

z, K. Iievi$io)i rejected. 

(1)21 IT. 227; I Uoin. L. Jt. 7t“(>; 12 ln<l Dec. ( n. s.) 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree Xo. 

2249 OF 1922. 

June 23, 1925. 

Present: — Mr. Justice Pearson 
and Mr. Justice Chakravarti. 
Sreemati Chowtlhury ]\1AHESWARI DEI 

— Plaintiff— Appellant 

I'ersus 

GAURHARI MAITY— Defendant- 

Respondent. 

Civil Procedure Code (Act T' of 1908), s. 11— Land- 
lord and tenant— Ex parte decree for rent, whether 
operates as res judicata as to rate of rent. 

An ex parte decree is as much binding upon a 
defendant as any other decree is. The mere absence 
of a party does not affect the binding force of such a 

decree, [p- 383, col. l.j u 

The decision in a previous rent suit whether 

ex parte or inter parties, operates as res judicata in 
a subsequent suit for rent even for a different period, 
if it decides any question which arises in the suitor 
if it omits to decide any question which should have 
been decided, if objection were taken by a party, [p. 

383, col. 2.] 

It is, however, always open to the defendant in a 
subsequent suit for rent to show that there has been 
subsequent variation in the rate of rent from that 
on the basis of which a previous suit was decreed, [p. 

384, col. 2.] 

(Case-law discussed.) 
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Appeal against a decree of the Addi- 
tional District Judge, Second Court, Midna- 
pur, dated the 12th June 1922, modifying 
that of the Munsif, Danton, District Midna- 
pur, dated the 2-i.tli August 1921. 

Babu Bepin Chandra Basn, for the Appel- 
lant. 

Mr. Bepin Chandi’a Mallik and Babu 
Kasha Prasun Chatterjee, for the Respond- 
ent. 

JUDGMENT.— This is an appeal by 
the plaintiff and arises out of a suit brought 
for recovery of arrears (-f rent. The main 
question whicli arises for decision is what 
is the effect of certain ex parte rent-decrees 
obtained by the plaintiff’ against a tenant 
who held the land before the defendant 
purchased the tenancy in execution of a 
decree for rent obtained by the plaintiff, 
the landlord against the previous tenant. 
The facts as staled by tlie plaintiff appear 
to be these. One Annapurna held the lands 
in suit as a ralijat with right of occupancy 
under the plaintiff at a rent of Rs. 10*(» 
annas per year for 8 biyhas and odd of land. 
That Annapurna sold the holding to one 
Bhagirath in the year 1900, but Annapurna 
continued to be the recorded tenant at the 
time when a suit for arrears of rent was 
brought and decreed c.!' pai'te against her in 
1908. This decree, it appears, was for rent 
for a number of years and the rate of rent 
claimed was Rs. 10-6 annasayear. This de- 
cree was satisfied. On tlie 30th August 1911 
the plaintiff obtained another decree for 
rent for a number of years against Anna- 
purna at the same rate of rent and put the 
holding to sale advertising the same a* 
bearing a rental of Rs. 10-G annas a year. 
The holding was sold on the 15th December 
1911 and the present defendant purchased 
the same and obtained the usual sale-certi- 
ficate. In the sale-certificate the rent of the 
holding was stated to be Rs. 10 G annas a 
year. The plaintiff then brought the pre- 
sent suit for rent for the years 1322 to 1325, 
claiming rent at the rate of Rs. 10-6 annas 
per annum for the same arfa. 

The defence of the defendant was that 
the rent payable for the holding was Rs. 
5-1 anna a year and not Rs. 10 G annas as 
claimed by the plaintiff. 

The plaintiff amongst other evidence 
relied upon the ex parte decree passed in 
the year 190S and also the decree passed 
in the year 1911 in execution of which the 
defendant purchased the holding. The de- 
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fendant, on the other hand, relied upon an 
entry in the Record of Rights publislied in 
the year 1917, in which the rent was record- 
ed at the rate of Rs. 5-1 anna. Defendant 
further contended that the c.v })artc decrees 
relied upon by the plaintiff were nut admis- 
sible in evidence, at any rate they were not 
binding against him as res judicata. 

The Court of first instance decreed the 
suit of the plaintiff and lield that the rent 
payable was Rs. 10-fi annas a year. There 
was an appeal against that decree by the 
defendant and the Court below remanded 
the case for a fresh trial specially on the 
ground that the statement in the sale-certi- 
ficate did not operate as an estoppel against 
the defendant. The learned Munsif after 
this remand came to the same conclusion as 
he had arrived at before and gave a decree 
to the plaintiff at the rate claimed. Against 
this decree the defendant again appealed 
and the lower Appellate Court has reversed 
the decree made by the Munsif and given a 
decree at the rate of Rs. 5-1 anna as alleged 

by the defendant. The lower Appellate (’ourt 
pointed out that the entry in the sale-certi- 
licate, as has already been held, was not t-on- 
clusive against the defendant. I’he learned 
Subordinate Judge further held that the 
ex parte decrees did not operate as res 
judicata, nor did they furnish any evidence 
as to the rate of rent payable Ijy the defend- 
ant. Against this decree the plaintiff pre- 
ferred this second appeal and the main 
question which I have already stated is as 
to the effect of the ex parte rent-decrees 
in the present case. It appears that there 
is a good deal of divergence of opinion in 
this Court as to the effect of ex pay'te rent- 
decrees in a subsequent trial for tlie re- 
covery of rent against the defendant or his 
successor-in-interest. It would serve no 
useful purpose to discuss the numerous cases 
in which the quest i<)n arose and divergent 
views were ent(‘rtained l)y tlie Court. The 
first case that 1 wish to refer to is the Full 
Bench case of Mahai’ajah Beer Chunder 
Manlck Bahadoor v. Ram Kishen Shaw (1), 
in which Sir Richard Couch in delivering 
the judgment of the Phxll Bench in a short 
judgment which he (lelivered, stated the law 
as follows : “We are of opinion that the 
decree is a<lmissible in evidence. The ques- 
tion of its value, when admitted, is to be de- 
termined by the lower Courts. The defend- 
ant has alleged that it was obtained fraudu- 
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lently. It does not appear that he gave any 
evidence of this, and it will be for the 
Court to say whether there is any evidence 
in support of that allegation". It should 
be ))ointed out that in that case tlu' [)laiiitilt 
claimed rent for the year li’7;) and relird 
upon an ex parte decree obtaineil for the 
rent of l*i7S ami the question arose as t o 
whetlier that decree was admissible in evi- 
dence in proof of tiie rate of rent payable by 
the defendant. This ex p<trte decree, it 
further api)ears, war. not executed, d'his 
judgment of the Fvdl Bench clearly laid 
down that an c.r parte decree was admis- 
sible in proof of the rate of rent payable 
by the defendant and that the value 
of the decree would depend U])(Ui tin' 
circumstances of tiie particular case. The 
l)inding effect of the decree would dei)end 
upon as to what it really decided. This 
Full Bench decision was relied u))on by Sir 
Richard Clartii in tlie case of Bir Chunder 
Maniekija V. Ilnrish Chunder Dass (2), the 
same case which was remanded by tliis 
Court by their judgment in the Full Bench 
case to which 1 have already referred, ddic 
case came on before Mr. Justice Ainslie who 
was also a party to the Full Bench case 
and he held that the ex parte decree was of 
no value, because the cpiostion as to the 
rate of rent was decided without enter- 
iuGf into anv discussion thereof. Tliere was 
an appeal under cl. 15 of the Letters 
Patent, and Sir Richard Garth in delivering 
the judgment of the Appellate Court quoted 
tlie words of Sir Richard Couch to which I 
have already referred, and Sir Richard 
Garth stated tlie effect of the judgment of 
the Full Bench to be this; "That an ex 
parte decree is prima facie iov purposes of 
evidence as good as any other decree, and as 
binding between the parties upon the mat- 
ter decided by it. But, that if the defendant 
could show, as he said he was prepared to 
do, that the former decree was obtained 
by fraud, or that it was irregular, or con- 
trary to natural justice, or the like". The 
learned Chief Justice later on in the judg- 
ment stated the law in these words ; “The 
Judge pronounced the decree to be of no 
value as evidence, merely because it had not 
been contested by the defendant. In this 
we consider he was quite wrong : a decree 
obtained ex parte is in the absence of fraud 
or irregularity, as binding, for all purposes, 
as a decree of a contested suit. If it \yere 

(2) 3 C. 383; 1 C. L. K. 385; 2 lad. Jur. 913; 1 Lnd. 
Dec. (s. 8.) 830. 


(1) 23 \V K. 128; 11 13. L. K. 370. 
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not 30, a defendant in a rent suit might, 
always by not appearing, and allowing the 
judgment to pass against liim wiiiiuut re- 
sistance, prevent the i)laintiir I'roin ever 
obtaining a detinite judgment as to what 
is the proper amount of rent due from him 
to his landlord. 

“If a defendant does not think it 
worthwhile to contest the suit but allows 
the plaintiff’s evidence, anti the judgment 
passed upon it, to go unquestioned, he has 
no right afterwards to dispute the correct- 
ness or the value of the judgment, merely 
because he chose to absent himself from 
the trial. 

“Of course if any fresh circumstances 
had arisen since the former decree was 
made, which would justify on the one hand 
an abatement, or on the other hand an 
enhancement, of the rent decreed in a former 
suit, the Court would be bound to take 
such circumstances into consideration ” 

Sir Richard Garth finally decided this 
case on the ground of rea ./au/erda and on 
the principle of the case of Nobo Door(ja 
Dossee v. Foyzbux ChomUiry (3j and that 
case lays down that “Even assuming that 
the judgment in the former suit were not 
binding between the parties as an actual 
estoppel, it would atiord such cogent evi- 
dence between them upon the point, tliat 
the Judge in this suit (in the absence of 
some entirely fresh materials) would be per- 
fectly right in acting upon it”. 

The Full Bench case as explaind by Sir 
Richard Garth laid d(>wn that the decree was 
admissible in evidence and would be bind- 
ing only as to the question which it really 
decided in passing the decree. The determin- 
ation of the question as to what was decided 
must depend upon the circumstances ofeach 
case and the value of the decree as evi- 
dence would depend upon that question. 
It would appear that the matter had been 
settled by the decision of the Full Bench 
and the subsequent judgment of Sir Richard 
Garth’s explaining what the Full Bench 
had really decided. But unfortunately it was 
not so. The controversy again broke out and 
the question was referred to the Full Court 
in the case oi: Modhusudun Shaha Mundul 
V. Brae- (4) iji which the Referring Court 
divided the questions which were referred 
under four different heads. Firstly, whe- 
ther an ex paste decree for arrears of rent 
operates so as to render the question of the 

(3) 1 G. 202; 24 W. R, JW3; 1 Ind. Deo. (.v. a.) 120 . 

16 C. 300; S lad. Dec. (n. s.) 107. 
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rate of rent res judicata between the parties; 
secondly, whether it so operates, if the rate 
of rent allege 1 by the plaintiff is recited in 
the decree without any express declaration 
that the rate of rent so alleged has been prov- 
ed ; thirdly, whether it so operates, if the 
rate of rent alleged is expressly declared by 
the decree toliave been proved; and, fourthly, 
whether an ex parte decree operates so as 
to render any question decided by the 
dcQYQQ res judicata in the absence of proof 
that such decree was executed. Before I 
discuss the effect of the judgment of the 
Full Court, I should Iik(‘ to point out at the 
outset that the previous decrees relied on 
by the plaintiff as ?’es‘ judicata in that case 
were cx parte decrees made by the Deputy 
Collectors and not by tlie Civil Courts. 
Those decrees were for very small sums not 
amounting even to one year’s rent. The 
condict of decisions to which reference was 
made was of decisions and decrees of Civil 
Courts. The Full Court after pointing out 
that fciir Richard Garth in his final judg- 
mentof the case referred to the Full Bench, 
had held that the decree was res judicata 
between the parties. It should be remem 
bered that Sir Richard Garth was well 
aware that the Full Bench had only decided 
that the decree was admissible in evidence 
and its value would depend upon the cir- 
cumstances of each case and his observa- 
tions must be read as deciding the question 
as to the value to be attached to the ex 
parte decree relied upon in that case and 
not as a general proposition. The learned 
Cliief Justice pointed out in that case that 
the defendant had failed to show that the 
decree was obtained by fraud, and further 
pointed out that the defendant brought 
forward only materials consisting of the 
evidence which the defendant might and 
could have brought forward if he had so 
pleased in the former suit and for which he 
offered no excuse for not producing on that 

occasion. As 1 have alreadv stated four 

•> 

questions were referred to the Full Court, 
and in the order of reference it was pointed 
out that the third question did not, strictly 
speaking, arise in that case. Therefore, 
with all deference due to the learned Judges 
I should not be guilty of any disrespect, 
if 1 point out that any decision on that 
point would not be strictly a decision which 
would be binding as overruling the decision 
of the Full Bench, although as an ex- 
pression of opinion by the Full Court, it 
is entithd to tUa respect which is due to 
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such pronouncement. The first question, 
it will appear, was limited to the question 
as to whether the decree, with regard to 
rate of rent, was rc.s* judicata between the 
parties. The second question was, what 
was the effect of a recital in the decree as 
to the rate of rent in the absence of any 
decision on that point. In answering these 
questions the Full Court basedtheir decision 
upon the ground that it is possible for the 
defendant in certain cases to show tliat the 
decree for the rent might have been sup- 
ported on the ground that tlie decree for the 
rent claimed could have been made with- 
out determining the rate of rent payable, 
and this appears clearly from the following 
passage : “We think this argument well- 
founded. We think that, if at the liearing of 
such a suit, the plaintiff were to prove that 
the amount claimed by him as rent was 
actually due, although he did not establish 
the rate named by him in his plaint, he 
might nevertheless be entitled to a tlecree. 
That such a case might possibly arise is 
obvious. If it might, it follows that the 
statement of the rate of rent in the i)laint 
is not necessarily an allegation so material 
that the determination of it in the alhnna- 
tive is involved in the act of the Court 
in making a decree.” So far as the decrees 
which the Full Court had to consider, they 
were decrees, as I have stated, pa.ssed by a 
Deputy Collector, who had no jurisdiction 
to make any declaration as to the future 
rent payable and the decrees were not even 
for a year’s rent. All that their I^ordsliips 
pointed out was that neither a recital in 
the decree of the rate alleged by the plaint- 
iff unless that question was decided, nor a 
declaration as to the rate of rent if no such 
declarations were prayed for in the ])laint 
would operate so as to make the matter res 
judicata in the absence of a decision on 
the point. It appears, therefore, clear 
that all that the Full Court decided was 
that the decrees in these cases did not 
operate as res judicata as to any question 
which was not shewn to have been decided. 
The Full Bench laid down the same law. 
The broad proposition laid down by Sir 
Richard Garth was that an ex parte decree 
is as much binding upon the party as any 
other decree is ; the mere absence of a party 
does not affect the binding force of such a 
decree. This is a proposition of law which 
was not dissented from by the Full Court 
and has been followed in subsequent cases 

»her tie deciaioa of the Full Court. Sir 


Lawrence Jenkins in the case of Mahomynnd 
(iowhar Ali v. Samir-udHlin S}icil:h (o) 
by quoting the decision of the Judicial 
C’ommillee in the case reported as Jikj- 
<jO(lu)nba Dossee v. Tarahant Baunerjee ((>) 
held that it is impos.%ible to allow the 
ai)))ellant to take advantage of defendant’s 
absence on that occasion to re-oiien any 
question which either was exi)ressly de- 
cided or must be determined in a decree. 
The learned C’hief Justiee pointed out that 
these observations apply e(iually to a suit 
as to ai\ ap|)eal. In the very recent case of 
SJiib Cbandra v. Lakhi Prit/a (iii/ia (7), after 
considering numerous cases on the y)oint 
.Mr. Justice Suhrawardy and Mr. Justice 
Duval laid down as follows: “It, therefore, 
follows that the decision in a previous suit 
for vent, whether ex parte or inter }>aiics 
ojjerates as res judicata in a subsecpient 
suit for rent, even for a different period, if 
it decides any question which arises in the 
suit or if it omits to decide any (pieslion 
which ought to have been decided, if 
objections were taken by a party". Altliough 
the question for determination in this suit 
arose in a different form, the principle 
applies equally to a suit for rent as is indi- 
cated in a passage I have quoted above. 
The result of these decisions seems to me 
that the decree even though it is e.r parte 
is as good and as binding between the 
parties as a contested decree. It has been 
lield repeatedly that an ex parte rlecree for 
rent is conclusive upon the question as to 
the existence of the relationshii) of land- 
lord tenants lietween the parties at the time 
of the decree. See the ease of Ilirarnnoy 
KiniLar Saha v. Ramjaii Ali Deivan (8). 
This view is based on the same piinciiile 
as was laid down in the Full Bench case 
above referred to. 

J’here is no reason why the same prin- 
cii)les should not apply to the decision in 
an ex parte decree as to what was the rate 
of rent at which the decree was made. In 
a contested decree, express issues are 
raised on the i>leading3 of tlie parties or 
otherwise, but in an ex parte decree the 
Court must necessarily be taken to have 
decided questions which were necessary for 
supporting the decree made in the case 
and to that extent the decree must be 
taken to have decided such questions 

(.1) 22 Ind. Gas. ;}83: 18 C. W. X. Xl 

1(5) r, 0. K. 1-21; Bald. 212 (P. C.). 

(7) 8.3 lad. Gas. 12;}; 2i) G. \V. X. 233; 40 C L J 
3J7: (11)25) A. I. K. (C.) 427. 

{H) 2'J hxi. Qxi. 031; 20 U. W. N. 43; -13 G. 170. 
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hen a previous ex parte decree for rent 
of a previous yeai-, or years, is put in evi- 
dence, authorities shov that it is admissible 
in evidence. The questions, therefore, in 
each case must arise as to what effect should 
be given to such a decree, ami that ques- 
tion must be determined by the circum- 
stances of each case. The Full Court pointed 
out that there may be a case in which a 
decree for renpnay be explained to have 
been passed witliout determining what tlie 
rent payable for each year was. The e.r parte. 
decrees filed in the present case are, there- 
fore, admissible in evidence. 

Let us now examine the circumstances of 
this case and determine what really was 
decided^ in making these decrees. ' The 
plaintiff claimed rents for several years and 
the aggregate was arrived at by adding 
rent at the rate of Rs. 10-0 annas a vear. 
The decree, therefore, in that case could 
not have been made unless the Court 
found that the rent payable for these years 
was at the rate of Ils. 10-0 annas a year 
and the calculation was made on that 
basis. The defendant in the present suit 
says that the rent was ]iayable at the rate 
of Us. 5-1 anna even in those years, as that 
was the rent payable by him in the year 
1888, as appears from the Road Ce.ss Return 
relied upon by the defendant. If the de- 
fendant did appear in those rent suits, 
lie might have avoided the decree passed 
ex parte against him only by proving that 
the rent was not Rs. lO-O' annas each 
year as was claimed, but R'^. 5-1-anna per 
year as alleged by the defendant. This 
issue was not expressly raised, because 
the defendant did not appear. If he did 
appear, it would have been his duty, if 
he wanted to avoid the decree, to raise 
that issue and prove it; and he now seeks 
to prove it by evidence Avhich would have 
been available to him then. According to 
the rules, which I have quoted, as laid 
down in the Full Bench case of Bir Chandra 
Manikya v. Haris Chandra Das (2) and 
subsequently laid down in the judgment 
of Sir Lawrence Jenkins, the defendant 
cannot improve his position by merely 
absenting himself at the time of the trial 
of the previous suit. In the present case 
the defendant did not establish that the 
decrees were obtained by fraud, nor did 
the defendant establish that the decrees 
were or could have been obtained, as 
was pointed out by the Pull Court, with- 
out the determination of the question 
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as to what the rent payable each year 
was. As 1 have already pointed out, the 
effect or the value of each ex parte decree 
must be determined with reference to the 
circumstances of each case. The present 
case, I have already indicated, is within 
the rule laid down by the Full Bench and 
also recently laid down by Mr. Justice 
Suhrawardy and Mr. Justice Duval. The 
limitations i)ointed out in the judgment of 
the Full Court do not apply to the present 
case. The defendant in the present case 
is trying to do now what he might and 
ouglit to have done when the previous e.r 
parte decrees were passed. These decrees 
could not have been passed for the amounts 
decreed, if the defendant had appeared and 
proved, as he now intends to do, that the 
j’eiit payable each year was at the reduced 
rate. I might point out that the lower 
Appellate Court has held that the e.c parte 
decree of 1908 does mention the rate of 
rent. I may also point out that the decree 
for rent for a particularly specified period 
cannot and does not contain a declaration 
by implication what the future rent would 
be. It is always open to the defendant, 
as was pointed out by Sir Richard Garth, 
in the Full Bench decision, to show that 
there has been subsequent variation of the 
rent. In the absence of evidence of such 
variation, the Court of facts is entitled to 
find that the amount of rent payable per 
year was the same at which the ex parte 
decree was passed. In the present case, 
all that the defendant stated was that the 
rent was all along payable at the rate of 
Rs. 5-1 anna and not at the rate of Rs. 10-6 
annas. No variation of rent subsequent 
to the ex parte decree was set up, nor, as 
I have already stated, any attempt was 
made to show that the decrees were obtain- 
ed by fraud; the entry in the Record of 
Rights is thus shewn to be wrong. The 
result would be that in the absence of 
such evidence, the defendant will be bound 
to pay rent at the rate of Rs. 10-6 annas. 

It would be unnecessary, therefore, to send 
the case back for a determination of the 
question as to the rate of rent payable by 
the defendant. We follow the course 
adopted in the case of Bir Chandra Manikya 
V. Haris Chandra Das (2), 

The decree of the lower Appellate Court 
is set aside and that of the first Court is 
restored with costs in all Courts. 

M. B. 

z. K. 


Appeal decreed. 
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MADRAS HIGH COURT. 

Criminal Arreal Xo :^2(W)K 1924. 

November 27, 192l. 

Present: — >lr. »histice AVallace and 
Mr. Justice Madhavan Xair. 

The public PROSKCUTOK, MADRAS 

— Arpellant 
versus 

KIMIDIANNAM XAIDU and others 
— Accused — Respondents. 

Penal Code {Act XLV of 1S60), ss. JI. Ali-V. U*. D. 
lascni\ whether public servant — Assault on public 


servant. 

The (lefiiiilion of a juililic servant in s. LI of the 
Venal Code includes every otUccr in the service or pay 
o£ Government, [p. 385, col. 2.] 

A P. W. I), lascar who is carried on tlie regular 
establishment of the Department and whose general 
duty is to carry out the orders of his superior othcci, 
the’local overseer and who in the course of his duties 
is carrying out a function of Government. nanicK, 
the distribution of water from public channels, is a 
public servant within s. 21 o^ the Venal Code. ^ [dud. J 
Rcq. V. Ramajirav J ivbajirav, 12 li. H. C. H. 1, 
Queen v. Xnchimuttu, 7 M. 18; 1 Weir 27; 2 Ind. Det*. 
(N. s.) 508 and Xazamuddinx Queeyi-ICniprcss, 28 C. 
311; 1 C. W. N. 798, considered. 


Appeal under s. 417 of the Cr. P. C., 
189S, against the acquittal of the aforesaid 
accused by the Stationary Sub-Magistrate, 
Palakoiida, in C. C. No. 418 of 1924 on 
his file. 

Mr. J. C. Adam, Public Prosecutor, for 
the Crown. 

Mr. B. Jaoannadha Doss, for the Accused. 


his life. 'I’lie accused were trie<l by the 
Stationary Sub-Magistrate of Palakoiula and 
a^'quitted. The grounds of acipiittal are 
lirst that a P. M'. D. lascar is not a |)ublie 
servant within tlie meaning of s. 354, 
Indian Penal Ctide; secondly that, even il 
he is, this lascar was not discharging the 
duties of his oHice at the time of the 
assault; and thirdly^ that the CJattaman- 
galapuram iieople were not entitled to water 
that morning. Tlie Public Prosecutor 
challenges each of these three points. 

As to tlie first point we think the lower 
Court is clearly wrong. The definition of 
a public servant in s. 21 of the Indian 
Penal Code, in which sense, of course, the 
words are used in s. 353, includes every 
ollicer in tlie service or pay of Cxovernmeiit. 
A P. \V. 1). lascar. it is clear from G. O. 
No. SiOAV, dated the 2Sth March 1893, is 
a person carried on the regular establish- 
ment of the P. W. 1). llis duties are 
various, he taking his orders generally from 
the local overseer. The accused contend 
that, even so. he is not an ollicer, and 
referred us to a case in Rey. v. Ramajirav 
Jivbojirar (1) which restricts the meaning 
of the word ’'ollicer” to a person employed 
to exercise to some extent a delegated 
function of Government. Put even that 
ruling extends the definition to one whose 
duties are immediately auxiliary to those 
of some one armed with authority from 
Government. The case reported in. 


JUDGMENT.— This is an appeal by 
Government against the acquittal of five 
accused persons who were charged with 
offences under ss. 180 and 354 of the Indian 
Penal Code. The appeal as regards the 
former charge is not pressed, and we are 
concerned only with the offence undei s. 

353, Indian Penal Code. 

The prosecution case was that P. \V. Xo. 
(), a P. W. D. lascar went to enforce an 
gigreement regarding the distribution of 
water for irrigation between the two villages 
Gattaniingalapuram and Chinnamangala- 
puram, which both take water from the 
Venkajikma channel; that, oii a complaint 
from Gattamangalapuram people that 
Cliinnamangalapuram people had deprived 
them of their agreed turn, he went to 
open the sluices for Gattamanghlapuram, 
but when he went and got into the channel 
to 1 open the doors, apparently the sluices 
were plank sluices, the accused set upon 
him and pushed him down into the channel 
?i.ad threatened to beat him and take away 


Queen y. NaehimuUu (2) does not help the 
accused, as that was a case of a carter 
temporarily employed by the P. W, D. In 
yazamuddin v. ueen- Empress (Z), a Bench 
held that the dictum in Rey. v. Ramajirav 
J ivbajirar (1). is too narrow and that a 
salt peon, whose (luties were not defined but 
whose general duty was to carry out the 
orders of his superior officer, was a public 
servant if then the lascar in the course of 
his duties was carrying out a function of 
Government, namely, the distribution of 
water from public irrigation channels — and 
we tliink lie clearly was — undoubtedlj* he is 
Government for the purposes of that par- 
ticular function and is, therefore, a ‘'public 
servant”. 

The next question is whether he was act- 
ing within the scope of his duties. It is 
argued for the accused and ap]>arently 
accepted by the lower Court, that because 

(1) 12 B. H. G. U. 1. 

v2) 7 M. 18; I 'NVeir27; 2 Ind. Dec. (s. s.) 508 

'3) 28 0. 344: 4 C. W. N. 708. 
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there was an agreement between the vil- 
lager'j as to the periods within which each 
should take water, therefore, it was no 
business of the lascar to see that tliis agree- 
ment was carried out; that is, the accused 
pleaded that in etYect, Government had 
banded over their duties in this matter to 
the villagers themselves. The lower Court 
seems to base this view on Ih\s. A and F. 
Exhibit A is simply a note by the Sub Divi- 
sional Ofhcer laying down the terms of the 
agreement and bearing the signatures of 
representative villagers. There is nothing 
in it or in the evidence to indicate that the 
charge of the distributing mechanism, the 
plank sluices, was taken away from the 
P. \V. D. authorities and handed over to 
any villager. Exhibit F is merely a note 
to the \ illage Munsifs that the new arrange- 
ment is to come into force from a par- 
ticular Sunday. It is notable that, in 
Ex. F, there is no direction to the Village 
Munsifs themselves to carry out the 
arrangement. The accused did not, and 
cannot, before us, suggest who was put in 
charge of this distribution, if the P. \V. 1). 
Subordinates were superseded. It is perfect- 
ly clear tiien that the duty of distribution 
was not given to any one else by the P. W. 
D. and this is also borne out by the evidence. 
Prosecution Witness Xo. 1, the overseer, says 
that P. W. X’o. O’s duty was to regulate 
the distribution of the Venkamma Channel 
water, which at the time of the olTence was 
to be distributed between the two villages 
according to the agreement in Ex. A. Xot 
a single question was put to him in cross- 
examination to suggest that tlie distribu- 
tion business had been taken awav bv him 
from his subordinate and handed over to 
any non-official. We are satisfied that the 
lower Court is quite wrong in concluding 
that P. W. Xo. 6, in regulating the dis- 
tribution of water at the lime of the olTence, 
was not acting within the scope of his 
duties. 

The third point, it appears to us, has 
been found by the lower Court in favour 
of the accused on an entiie misapprehen- 
sion of facts. Under the arrangement in 
Ex. A the week was divided as follows; 2^- 
days for Chinnamangalapurain, days 
for a hamlet of Chinnamangalapuram, and 
three days to Gattamangalapuram. and the 
turn was to commence on Sunday the 13th 
May. The lower Court assumes that Chin- 
namangalapurm was to begin the week 
fmd on this assumption calculates that it, 


was the turn of Chinnamagalapuram on 
the day of the olTence, 17th June 1023, and, 
therefore, the lascar had no right to give 
water to Gattamangalapuram on that day. 
But the Sub ^Magistrate has entirely over- 
looked the evidence that Chinnamangala- 
I)uram had previously deprived Galta- 
mangalpuramof two of its three days’ water 
in the week and that that was the very 
reason why the lascarhad to goarid alterthe 
distribution. It is preposterous for Chin- 
namangalapuram to contend that, althougli 
they had stolen two of Gatiamangala- 
puram’s days, the}’ were yet entitled to 
keep their own days as well, on the prin- 
ciple of “heads I win and tails you lose.” 
I'lie lascar's obvious duty was to see that 
Gattamangalapuram got their three days’ 
water in the week, whatever week-days 
thoee three days might be when the wrong- 
ful avtion of the other parly had dis- 
a! janged the weekly order. The sojindness 
of tlje Sub-Magistrate’s finding tliat, be- 
came Gattamangalapuram got vater given 
them bv the Overseer oii his visit on 12lh 
June 1923, therefore, theii’ turn expiied on 
15lh June, 1923, depends entiiely on whe- 
ther Gfittamangalapuram got water on the 
13ih and 1-Uh after the Overseer left, a 
I-oint vilh which he nowheje deals and on 
which the evidence is all to the contrary. 

The prosecution witnesses, villageis, are 
probably going loo far, when they claim 
iliat the days for Gattamangalapuram were 
Sunday, ]\Ionday and Tuesday; but the 
real question is whether they were not 
entitled to water on that particiilar Sunday; 
and all are agreed that, forthree or four days 
prior to that day, Chinnamangalapuram 
had deprived them of water, and that they 
had none. The defence answer to the 
charge, namely, that there was no agree- 
nient at all, really makes their case so 
much the worse, because then there can 
be no doubt that the P. W. D. were in 
charge. Their plea that Gattamangala- 
puram is not entitled to any water unless 
there is enough to carry water over the 
dam X'o. (1) is no answer at all in the 
face of the agreement. Ex. A, and it merely 
indicates that Chinnamangalapuram people 
were sulTering from a guilty conscience in 
the matter. 

We are, therefore, satisfied that it was the 
lascar’s duty to distribute water to Galta- 
mangalapuram on that Sunday and that he 
Was doing so when the accused interfered. 

The prosecution witnesses are agreed 
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that accused Nos. 1 and 2 pushed the 
lascar down and that accused Xos. 3, 4 and 
5 threatened him with sticks. There is no 
reason to disbelieve these witnesses, espe- 
cially the independent evidence of the lascar, 
who has no motive for complaining falsely 
against the accused. Accused Xos. 1 and 2 
have attempted to prove an alibi but the 
evidence is much too vague for proof. We 
are satisfied that all these accused did 
use criminal force to the lascar, who is a 
public servant while he was acting in the 
discharge of his duties. They have, there- 
fore, committed an offence under s. 353 of 
the Indian Penal Code. We, therefore, 
reverse the acquittal of these accused and 
convict them of an offence under s. 353 of 
the Indian Penal Code. 

As regards the sentence, in view of the 
long delay in presenting the prosecution 
case, and tlie time which has now elapsed 
since the offence, a heavy sentence is not 
called for, particularly as this case had 
been brought up chiefly as a test case in 
order to obtain a ruling as to the legal 
position of P. W. L). lascars. We think it 
is sufficient to impose a fineofks. 20 on 
each of the accused; and do so according- 
ly, and we direct further that, in default 
of payment they will undergo simple im- 
prisonment for two weeks. 

Two weeks’ time after receipt by the 
lower Court of this judgment will lie 
granted to respondents within which to pay 
the fine in the lower Court. 

V. N. V. 

z* K. Accused convicted 

and fined. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

CiVTL Revision No. 128 of 1925. 
September 16, 1925. 
Present:— U t. Dalai, J. C. 
FATIiiH BAHADUR and anotiier — 

Appellants 


versus 

ABDUL RAHEEM and another— 

Opposite Party. 

Criminal Procedure Code (Act V of ISOS^ as L 
mB-Penal Code (Act XLV of 186ol as fSr Ji 
Oomplamt by Munstf exercising powers of Small Cat 
t/ourt — Appcalt -forurn of. 


Where a Munsif invested with Small Cause powers 
makes a eomplaint under s. ITt) of the (h. P. C\ for 
the prosecution of persons in respect of onenoes under 
ss. K)? and 471 of the Penal C'o<Je, an a|»]>eal from 
such an order lies under s. 17CH of the Cr. P. C. to 
the Court of tlie District Judge and nut to the Court 
of the Subordinate Judge. 

Application for revision against an order 
of the First Subordinate Judge, Bahraich, 
dated the 4th May 1925. 

Mr. Naim Ullah, for the Appellants. 

i\Ir. Asghar Hasnii^ for the Opposite 
Party. 

JUDGMENT. — This is an application 
in revision by the scribe Fateh Bahadur 
and the witness Abu Mohammad to a docu- 
ment which is alleged to lie forged. The 
Judge of Small Causes at Baliraich lias made 
a complaint to the District Magistrate of 
Bahraich for the prosecution of the appli- 
cants under ss. 471 and 467 of the Indian 
Penal Code. An appeal is allowed from 
sucii a complaint under s. 476 B of the Cr. 
P. C. The Appellate Court is described in 
cl. (3) of s. U'5, Cr. P. (’, 

The applicants here put in an appeal in 
the Court of the Sessions and Subordinate 
Judge of Bahraicii. He refused jurisdic- 
tion as he had obviously none under the 
provisions of the law already referred to. 
That provision says tliat in the case of a 
Civil Court from whose decree no appeal 
ordinarily lies that Court shall be consider- 
ed to be subordinate to the principal Court 
having ordinary original civil jurisdiction 
within the local limits of whose jurisdiction 
such ('ivil Court is situate The Court of 
Small Causes is such a Court, so it is sub- 
ordinate only to the Court of the District 
Judge of Gonda. 

The learned Counsel argued that this was 
not a Court of Small Causes but one ivhere 
a Munsif is invested with such powers. 
There is no such distinction in the Pro- 
vincial Small Cause Courts Act. The Local 
Government may in writing establish a 
Court of Small Causes at any place under 
s. 5 and appoint a Judge of that Court 
under s. 6. That is the only method 
of creatinga Court and appointing a Judge 
to it. That Judge may perform any other 
function but when he presides in the Court 
of Small Causes he is a Judge of the Court 
of Small Causes and nothing else. Now- 
here is any provision made in this Act for a 
Munsif especially empowered to exercise 
such powers 

I desire, however, that the applicants 
shall have their appeals heard by a Goui^ 
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having jurisdiction because it is obvious 
that they ha^^e m^de a bona fide niisiake. 
The Judee of Small Causes describes him- 
self in his complaint as a ^lunsif. As Munsif 
his decrees are ordinarily ai)pealuble to the 
Sessions and 8u Inordinate Judge of Bah- 
raich. It is a pity that Counsel are more 
prone to litigate on rulings than on a 
common sense view of any subject. The 
course the applicants’ Counsel ought to 
have adopted in the lower Court would 
have been to admit an obvious mistake 
caused by the ordinary procedure prevail- 
ing in Bahraich and request the District 
J udge of Gonda to transfer the appeal to his 
own [ile or to move this Court to do so. 

I set aside the order of the lower Court 
and transfer the appeals of Fateh Bahadur, 
Abu Mohammad and also of Abdul Hasan 
who has not applied to this Court to the 
Court of the District Judge of Gonda. He 
is requested to hear the appeals as if they 
had been property filed in his Court 
originally within the period of limitation. 

As the respondent Abdul Rahim, who 
desires prosecution has been damnified in 
costs through a mistake, however, excusable 
of the applicants I direct that Abdul Rahim 
shall receive his costs upto to-day of both 
the Courts from the applicants Fateh Baha- 
dur and Ahw Mohaminad. These costs may 
be recovered as if they were decreed. 

z. K. Order set aside: 


MADRAS HIGH COURT. 

Criminal Rbvision Cask No. 271 of 1924. 
(Criminal Revision Petition No. 227 

OF 1924.) 

December 12, 1924. 

Present: — Mr. Justice Wallace and 
Mr, Justice Madhavan Nair. 

In re APPASWAMY IYER— Accused 

— Petitioner. 

•t C%*iminal Procedure Code (Act V of 1S9S), ss. Wo, 
JJitO-^Penal ('ode (Act XLV of I8t>0), s. I9J-^anction 
for prosecution for perjury — Trial, conunencement 
pf-rrAnmndm^nt of effect af^Trifil, legttlity 

of. 
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Snnetion for the prosecution of an accused person 
for the oHence of perjury was granted to a private 
iridividual under s. IHo t;f the Cr. P, and the trial 
uf the acf'use<l comnu-nced under the provisions of 
tl'nt Code. Jl' fore tlu* trial was concluded the Code 
wa.sauu.nded and the procedure with regard to sanc- 
tion for prosecution was abolished ; 

Held, that the trial was not affected by the amend- 
ment of tlic Code inasmuch as the Court having 
taken cognizance of the case lawfully its jurisdic- 
tion to try the case to its conclusion was not ousted 
by the subs;;quent amendment of tlie Code. fp. 389, 
cols. 1 X' 2. 1 

Per U'a//u re, -f. - Once a Court is projierly seized of 
a case no amendment of the law except an amendment 
whiclj takes away its jurisdiction to try the case, can 
affect tlic Court s authority to proceed with the trial, 
tp. 380. col. 2.] 

The confie(}uence of an amendment of procedure 
is not that all matters properly begun under the old 
procedure collapse and have to be begun again under 
the new )*rocedure, hut that tliey shall be continued 
under the new procedure from the time wlien the new 
procedure came into force, [ihid.] 

The necessity of a sanction order for the initiation 
of criminal proceedings is a mere barrier which has to 
be crossed before a (.‘ourt, rea:)jes the .stage of trial 
and once that barrier has been crossed the jurisdiction 
of the Court to try the case is not taken away by the 
fact that the procedure with regard to the crossing of 
that barrier has subsequently been abolished or 
altered. li6i(f.J 

Per .UarMaran A'air, J”. — A trial which has been 
properly begun oa a sanction order granted to a 
lirivate individual under the provisions of the Cr. 

1^. C. before its amendment cannot be regarded as 
having been vitiated by an alteration in the procedure 
with regard to the initiation of proceedings laid down 
in the amended Code. [p. 390, •ol. 1.] 

Petition, under s. 439ofthe Cr. P. C., 1898, 
praying the High Court to revise an order 
framing charge, dated the 5th March 1923, 
in C. C. No. 37 of 1923, on the file of the 
(Jourt of the First Class, Sub-Divisional 
Magistrate, Usilampatti, and for quashing 
aT proceedings in the said C. C. No. 37 of 
1923. 

Mr. P. S. Narayanasu'ami Iyer, for the 
Petitioner. 

The Public Prosecutor, for the Crown, 

ORDER. 

Wallace, J. — The question raised in 
this revision petition is whether, when a 
criminal Court has taken cognizaiice of an 
offence for perjury before the amendment of 
the Cr. P. C. on a sanction order to a private 
individual granted before the Code was 
amended, but has not completed the trial 
before the amended Code, which abolished 
all such sanctions, came into force, the trial 
can go on without a fresh complaint under 
the amended provisions of s. 476, Cr, P. C. 
The point is one of first impression and is 
act very easy to decide. The . petitioner ia 


Tn re ai>pa!5\vamy ivrr. 


[91 T. O. 1925] 

the accused in the perjury case. The lirst 
Court had refused the sanction. The lower 
Appellate Court granted it. The petitioner, 
moved the High Court to revoke that sanc- 
tion after the amended Code came into 
force. The High Court held that, under tlie 
amended Code, such an application would 
not lie and dismissed it. The petitioner 
complains tliat the amendment of the Code 
should not have been used to deprive him 
of his opportunity of moving that the sanc- 
tion ought to be set aside and that, if the 
amended procedure is to govern iiis case, it 
must be held to govern it from the begin- 
ning. Had a complaint been put into the 
lower Court under the new Code, the peti- 
tioner would have had a right to appeal to 
this Court. As the lower Court’s order is 
merely one granting his sanction the peti- 
tioner, by the amendment of the Code, is 
now left without a remedy in the nature of 
appeal or revision against that order. That, 
however, is not the point really before us 
now; it has beensettled already by the High 
Court’s order. The point before us now is 
whether the trial which has been properly 
begun on a sanction order must now be 
dropped owing to the amendment of the 
Code. Our attention has been drawn by 
both sides to two recent rulings of this Court 
— neither of them, however, is exactly on all 
fours —which arereported as Nataraja Filial 
V. Rangaswam'j Pillai, (Ijand Sesha Aiyar 
V. Public Prosecutor (2). In the latter case, 
a Bench held that the production of sanction 
was a mere matter of procedure. There the 
application was to revoke a sanction granted 
under the old Code. The learned Judges 
referred to Nataraja Pillai v. Lianga- 
sawmy Pillai (T) aiidagreed with the view 
there expressed, that no party had a vested 
right of appeal or revision in the matter 
of getting a sanction revoked. Nataraja 
Pillai V. Rangaswamy Pillai (1) was the 
converse case in which the party moved 
the High Court to grant a sanction which the 
lower Court refused. I was a party to 
that decision. Nataraja Pillai v. Ranga- 
swamy Pillia (1) looks at it from the stand- 
point of a complaint while Sesha Aiyar 
v. Public Prosecutor (2) looks at it from the 
standpoint of an accused, but there is no 
essential difference in the conclusion, that 

(n 77Ind. Cas. 297; 47 M. 381; 40 M. L. J. 274; 
ly L. W. 358; 25 Cr. L. J. 301; (1921) A. I. R (M.) 
057. 

( 2 ) 81 Ind; Cas. 100; 19 L. W. 463; 34 M. L. T. 353; 
(1924) A. I. R. (M.) 485; 25 Cr. L. J. 702. 


the matter is one entirely of procedure, and 
it is plain that the old s. 195 did not draw 
any appreciable distinction between the 
position as accused or complainant, of the 
parties inthe matter of moving tlie High 
Court either to grant a sanction refused or 
to revoke a sanction granted. 

In order to decide as to whether a trial 
founded on a sanction and properly begun 
on a procedure which has been altered by 
the amended ('r. P. C. can now go on, it is 
essential not to confuse “cognizance' with 
■jnrisdictinu.' Once a Court is i)roperly 
seized of a case, 1 do uot see that any amend- 
ment of law e.\cept on amendment which 
lakes away its jurisdiction totry the ollence, 
can all'ect the Court's authority to proceed 
with the trial. To hold that an amendment 
of the procedure of trial under the Code 
auUunatically brings to an end all trials 
founded on the original procedure — which 
is really the contention of the petitioner — is 
not a conclusion which appears to me justi- 
fied either in law or in common sense. The 
consequence ofan amendment of procedure 
is not that all matters properly begun under 
theold i)rocedure collapse and liave to be 
begun again under the new procedure, but 
that they shall be continued under the new 
procedure from the time when the new 
procedure came into force. If that were not 
the intention of the Legislature, 1 think it 
was bound to have said so. Cognizance 
founded on a sanction order was merely a 
barrier which had to be crossed before a 
Court reached the stage of trial and once 
that barrier bad been crossed 1 do not see 
Avhat authority short of interference by a 
CkHH't of Appeal or Revision empowered to 
cancel the sanction order, or legislation ad 
hoc can reverse the process. This is the 
view taken by a learned Judge of this 
Court in Cr. M. P. No. 606 of 1924 and this 
alsotheviewstated, although without reasons 
in Muthiah Goundan v. Chinna Nallappd 
Goundan (3) to which also I was a party. 

The petitioner appeals to some observa- 
tions of mine in Nataraja Pillai v. Ran^ 
gaswamy Pillai (1) that “Obviously the 
Court has power to discharge or acquit an 
accused person of a charge which requires 
previous sanction, if, in the course of the 
trial and before judgment is pronounced, it 
is brought to its notice that no sanction has 
been obtained, and I can see no difference V)e^ 
tween such a case and a case where the sanc- 

(3) 83 Incl. Cas. 702; 19 L. W. 392; fl924) M. W. N 
358; (1921) A. 1. R. (iM.) G15; 25 Cr. L. J. 142. 
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set aside during the trial,” but these reall> 
do not help him, because, in such a case the 
prosecution was either not propeily be^un 
at all under the old procedure, or, if it had 

properly begun under the old procedure it 
has also properly come to an end under the 
old procedure by the revocation of the sanc- 
tion. AVhat the petitioner sought to do in 
that case A^as to rev'ise the old procedure 
after the new procedure had conieinto force. 
1 can, therefoi e, see no reason to interfere in 
revision in this case and dismiss the petition 

MadhavanNaip, J.— The facts of this 
case are not disputed. Sanction under s. li'5 
of the old Cr. P. O. to prosecute the peti 
tioner for perjury was refused by the first 
Court. The Appellate Courtgranted thesanc- 
tion. An application filed by the petitioner 
to l6^ok6 tli3,t s3nction nftcr tli6 3111611(1601 
Code came into force, was dismissed by the 
High Court on the ground that under the 
amended ('^ode such an application would 
not lie. Proceedings against the petitioner 
began on the sanction granted under the 
old Code, but were not completed before 
the amended Code came into force, and 
now a charge has been framed against liim’ 
for an offence under s, 193 of the Indian 
Penal Code. The present petition is to 
revise the order framing the charge and 
for quashing all prt)ceedings against the 
petitioner in connection with the charge 
on the ground that such proceedings are 
bad in law inasmuch as those were started 
without a written complaint by the Court as 
is now required under the nevv Cr. P. C. 

The point arising for our own considera- 
tion is whether the trial which has been pro- 
perly begun on a sanction order granted to 
a private individual under the old Code 
and the charge framed against him should 
now be considered had in law, because of 
an alteration in the procedure laid down 
by the amended Code. The learned A'akil 
for the petitioner has relied upon two deci- 
sions of this Court, namely, Nataraja Pillai 
V. Rangaswami Pillai (1) and Sesha Aiyar v. 
Public Prosecutor' (2) in support of his 
argument. In Nataraja Pillai v. Rangas- 
wami Pillai (1) an application was made to 
theHigh Court to set asidean order revoking 
a sanction granted under s. 195 of the old 
Cr. P. C. It was held that such an appli- 
cation does not lie after the amendment 
of the Code and that no party has a vested 
right of appeal or revision in getting a 
sanction order revoked, la ^Sesha Aiyar y 
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Prosecutor (2) it was held that 
an application made to the High Court 
after the amended Code has come into 
force^ to revoke a sanction granted under 
6. 195 of the old Code is not maintainable. 


expressed the view 
of a sanction for the 
specified offences was 
procedure” and also 


The learned Judges 
that “the production 
cognizance of certain 
purely a matter of 
held, following Nataraja Pillai v. Ranga- 
swarmi Pillai (1), that no private parly has 
a vested right of appeal in a sanction 
niatter which would be preserved in spite 
of the amendment of the law.” Relying 
on these decisions it has been argued 
that, since the grant or the revocation of 
sanction is purely a matter of procedure 
which is affected by an alteration of the 
law, the proceedings commenced in pursu- 
ance of a sanction granted under the old 
Code are also bad in law in view of the 
alteration in the, procedure laid dowm in 
the amended Code, ft appears to me that 
neither of the two decisions above referred 

to deals with the question now raised be- 
fore us. 

On the otlier hand, the decisions in Muthia 
Gonndan v. Chinna. Nallappa (Joundan (3) 
and Cr. Al. P. Xo. Co6 of 1924 brought to our 
notice by the learned Public Prosecutor 
have a direct bearing on the question and the 
latter one suggests the correct principle to 
be applied in the present ca.«e. In Muthia 
Goundan v Chinna Nallappa Gouvdan (3), 
the learned Judges, Ramesam and Wallace, 
e.^press their view that ‘the new Cr. 
P. C. amending Act’ does not affect the 
complaint filed under the Act before the 
amendment. In Cr. M. P. Xo. ticfi of 1924 it 
was held by Krishnan, J., that “the amend- 
ment of the Cr. P. C. did not affect complaints 
a.lready filed on sanction properly obtained. 
8. 1 95 requires the sanction only to enable the 
Court to ‘take cognizance' of certain offences 
and. once the case is launched and cog- 
nizance has been taken by the Magistrate, 
the fact that he commits the case to the Ses- 
sions for trial does not affect the question.” 

It seems to me that this decision lays 
down the correct principle. The produc- 
tion of sanction, which is purely a matter 
of procedure, is a pre-requisite of certain 
prosecutions, [see Sesha Aiyar y. Public Pro- 
secutor (2)]. Sanction is required only 
to enable the Court to take cognizance of 
certain offences and, when once the case 
is launched and cognizance has been taken 
by the Magistrate of any offence, nothing 
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short of an amendment which specifically 
takes away the jurisdiction of the Court to 
try the oifence, can affect the right of the 
Court to go on with the trial according to 
law. 

In my view, an allcialiou in ihe law of 
procedure relating to the grant of sanction 
cannot invalidate proceedings validly begun 
under the old procedure. If the intention 
of the Legislature, was to annul such proceed- 
ings also, then it would have expressed 
such intention in appropriate language. 
Applying the principle indicated in Cr. 
M. P. No. 606 of 1924, I would hold that the 
proceedings of the Magistrate in this case 
are not ultra r/resand illegal. 

1 would, therefore, dismiss this petition. 
V. N. V. Petition dismissed. 

Z. K, 


LAHORE HIGH COURT. 

Criminal Petition No. 1673 of 1923. 

February 22, 1924. 

Present: — Mr. Justice Scott Smith. 

GHAZA ALI — Convict— Petitioner 

re y'sus 

EMPEROR— Rksponhest. 

Criminal Procedure Code (.-Icf V of Ii}9S),s. 31,2— 
(iniination of accused — Accused examined after ixami- 
nation of some witnesses for prosec.ution —Examination, 
alisence of , after close of prosecution case —Trial, le<jnl- 
ity of. 

The word “shall” in s. 312 of the Cr. V. C. makes 
th3 duty imposed on tlie Court of questioning the 
accused generally on tlie ease, after tlie wilne.sses for 
the prosecution have been examined anfl before he is 
called on for his defence, mandatory and nut merely 
discretionary, [p. 35)1, col. 2.] 

Where an accused i)erson is examined after only 
a part of the prosecution evidence has been recorded 
and is not examined again after all tlie witnes.ses 
for the prosecution have been examined, there is no 
compliance witli the provisions of s. 312 of tlie Cr. P. 
C. and the whole trial is vitiated, ^p. 31)1, col. 2; p. 392, 
col. 1.] 

Petition for revision of an order of 
the Sessions Judge, Lahore, dated the 31st 
July 1923. 

Lain. Nawal Kiskore^ for the Petitioner. 

The Government Advocate, for the Re- 
spondent. 

JUDGMENT. — The petilioner having 
been convicted by a Magistrate of mi offence 
under s. 308 of the Indian Penal Code 
and sentenced to two years’ rigorous im- 
prisonment and to a fine of Rs. 10 ' and his 
appeal having been dismissed by the Sei- 
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sions Judge he lias come up to thi.s Court 
on the revision side It i.s urged on his 
liehalf that liis trial wa^ illegal as lie was 
not (luest.ioaed generally on the case after 
1 lie witnesses fortlie prosecution had l>eeu 
examined and before he was called on for 
his defence, in accordance with tlie piovi- 
sion of s. 342 (1) of the Cr. P. C. The record 
shows that his statement was recorded after 
two of the witnesses for the prosecution 
liad been examined. The charge was then 
framed against him and on a subsequent 
date three more prosecution witnesses were 
examined, and after that the evidence for 
the defence was heard. The Court, however, 
did not question the petitioner again 
after the prosecution evidence had been 
recorded as laid down in s. 312 of the Code. 
The word ‘shall' in this section makes the 
duty imposed on tlie Court of questioning 
the accused generally on the case after the 
witnesses for the prosecution have been 
examined and before he is called on for 
his defence mandatory and not discretion- 
ary. 

Jn Mitarjit Singh v. Emperor (1) where 
the accused had been questioned by the 
Magistrate after the examination-in-cliief of 
the- prosecution witnesses and before theie 
had l>een any cross examination at all, and 
after the subsequent cross-examination they 
were not questioned again, it was held 
that the trial was liad. Tliat case was 
distinguished in Byrne v. Emperor (2). 
That was a case where the accused was 
examined after all the witnesses for the 
prosecution had been examined and cross- 
examined at considerable length and be- 
fore the charge was framed though he was 
not examined after a furtlier lengthy cross- 
examination, and it was held that, the trial 
was not bad and that s. 312 of the Cr. P. C. 
could not be interpieted as conveying a j)er- 
emptory direction if the Court had already 
questioned the accused before tlie charge, 
when the case for the prosecution had 
been closed and the witnesses for the 
prosecution had been cross examined. The 
present case is distinguishable from that 
repoi ted as Byrne v. Emperor (2) liecause 
in tlie present case the accusMl . was ex- 
amined after only a part of the prosecution 
evidonc ' had been recorded and was not 

• fli 63 Ind.Cas. 825; 6 P. L. J. 611; 2 P. 1. J 
(P.)22) Pat. 7; 22 Cr. L. J. 697; (1922) A. I. li. (Pat ) 
15S. 

(2) 81 Ind. Cas. 337: 4 L. 61; 1 P. W. R. 1923 Cr • 
(1924) A. I. R. (L.) 84; 25 Cr. L. J. 801. 
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examined again after all the witnesses- .for 
the prosecution had been examined. 

Under the circumstances I must hold 
that the petitioner has been prejudiced by 
the procedure adopted by the Magistrate 
and i allow the revision and set aside his 
conviction and sentence, and direct tliat 
he be re tried from the point when the 
evidence for the px’osecution was closed. 
There is no necessity to recoifl the evi- 
dence far the i^rosecution over again, but 
the accused should he examined upon the 
whole case and should be allowed to produce 
any further witnesses he may desire. 
The Magistrate will then write a fresh 
judgment deciding the case. 

z. K. Revision allowed. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 592 of 1924. 

(Criminal Revision Petition No. 494 of 

1924P 

April 16, *1925. 

Present : — Mr. Justice Devadoss. 

ABDUL ALI SAHIB and another — 
Accused Nos. 1 A 2 — Petitioners 

versus 

AMIRUDDIN alias SABU SAHIB 
— Complainant — Respondent. 

Penal Code {Act XLV of ISCtO), ss. 3o'J, Pur- 
chase of land from ostcJisibLe owner — Possession under 
bona tide claim of right — 06^tn<cno« — Assault — 
Offence. 

Where a person who had an ostensible title to a 
piece of land sold it to another and the latter under a 
6oha fide claim of right took possession of the land 
and ploughed it and in maintaining possession against 
a rival , claimant assaulted the obstructor : 

Held, that there being no certainty that the obstruc- 
tor was the owner of the land, and the accused 
having acted under a bona fide claim of right, no 
offence either of trespass or assault was committed 
by him. 

Petition, under ss. 435 and 439 of the Cr. 
Pj C., 1898, praying the High Court to 
revise the judgment of the Court of the 
Sub-DivisionaL Magistrate, Cuddalore, in 
O. S. No. 6 of 1924, preferred against 
that of the Court of the Second Class 
Magistrate, Gunjee, in C. S. No. 324 of 
1923. 

Messrs. PJthiraj and T. E. Ramabhad- 
rachari, for the Petitioners. 

Mr. K. Ramasviami Goundan, for the Re- 
spondent. 
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ORDER. — This is an application 
revise the order of the Sub-Divisiona 
Magistrate of Cuddalore. The petitioners 
have been convicted of trespass and assault 
under ss. 447 and 352, Indian Penal Code, 
and sentenced to pay line. The contention 
of Mr. Ethiraj for the petitioners is that the 
petitioners acted in the bona fide exercise 
of their civil right in ploughing the field in 
question and that their act does not amount 
to an oifence. There is a good deal of evi- 
dence on both sides but there is the out- 
standing fact that the property belonged to 
Kathifabi under the sale-deed executed by 
Hatiz on 29th September 1886 which is 
marked Ex. 1. The petitioners claim under 
Kathifabi ; she executed a sale-deed on 
11th December 1922, Ex. 7, to one Mali 
Hasan Saheb. The complainant's case is 
that he got an oral sale from his mother-in- 
law Kathifabi of the whole property and 
has been enjoying the property for forty 
years. It may be that his case is true, but 
when a person who has an ostensible title 
sells a land to another and that man goes 
and ploughs it, it cannot be said that he 
commits criminal trespass. There is a bona 
fide claim of civil right on the part of the 
petitioners and their act in ploughing the 
field in question is not an offence under 
s. 447. 

If the land was the land of Kathifabi then 
the act of the accused would not amount to 
an ofTence. In the state of evidence it can- 
not be said for certain that the complainant 
is the owner of the land and, therefore, the 
conviction of criminal trespass is bad. 

As regards assault, that also depends 
upon the question whether the complainant 
Mras entitled to the land or the petitioners. 
If the petitioners were entitled to the land 
they have a right to plough it and if a person 
objects to it, an assault of the kind now in 
question would be justified in maintaining 
possession of the land. 

I set aside the conviction and sentence and 
direct the fines, if paid, to be refunded. 

V. N. V. Conviction set aside. 

z. K. 



ED — 


[91 1. 0* 1925^ visHNoo n'aixaram v. 

SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Criminal Revision Application No, 152 

OF 1925. 

August 20, 1925. 

Present :—Uv. Kennedy, J. C., and 
Mr Rupcband Bilaram, A. J. C 
VISHisR')0 NAI-XARAM— Acccsni 

Applicant 
versus 

DIPCHAND SITALDAS— Complainant- 

Opponent. 

Criminal Procedure Code (Act P IS9S\ (h XL, 
as.oOd, rm-Civil Vrucedure i<uic (.UN I of l.HKS , 

0 XXV L r. I — rommi.s-su>)j for examination ot uil- 

nesH. u'hen to be ismied Discretion of L^url. 

The issue of a commission to c.vanune a n ilncss ib 
not a very satisfactory mode of proceeding either m 

civil or criminal cases. On the one hami the Lomt luis 
no opportunity of noting the demeanour of the wit- 
ness and on tlie other of controlling irrelevant and 
unnecessary or harassing cross-examination the 

witness. Ip. col. 2.) i i; 

Chapter XL of the Cr. IV C. ounfers a wuh' .h- 
cretiou on the Court to issue Commissious hu the 
oxaminatiou of witnesses but such <l.scre_tinu shouhl e 
sparinftlv exercised and only in cases of real haidship 
and inconvenience having due regard to the prejudice 
which is likely to be thereby caused to the opponent. 

^'^\l'garding the groumls on which a t’riminal Court 
may issue a Commission to examine a witness 
within its local limits, in ordinary cases the provisioms 
of O. XXVI, r. 1 of the C. V. C. may he accepted as a 

safe guide, [ibid.] . 

Application to revise an order of t he 
District Magistrate, Nawabshah, dated llie 

19th March 1925. 

Mr. Partabrai D. Pnnwani, for the Appli- 
cant. . , A 

Mr. Motiram Idanmal, for the Opponent. 


ORDER.— In this case the learned 
District Magistrate of Nawabshah has ac- 
cepted the recommendation of the i ryiiig 
Magistrate and has ordered a commission to 
issueunder s. 506, (?r. P. O. for. the examina- 
tion of the IMahant of Halani who resides 
within afew miles of the Trying Magistrate s 
Court house. The Mahant is an important 

prosecution witness. The complaint has been 

filed by one of his followers under s 500, 
Indian Penal Code against the accused who 
is the Editor of a vernacular paper publish- 
ed at Hyderabad Sind and is based on 
certain comments made by the accused in 
respect of a letter alleged to have emanated 
from the Mahant. 

The grounds on which exemption from 
the personal appearance of the Mahant in 
Court Avas sought and which apparently 
■weighed with the learped District Magis- 


DIPCHAND 5ITAJ.DA3, 

trate was that theMahaid conuiumds a lai ge 
following of respectable IHiulus bi*th inside 
and outside Sind and that his giving evi- 
dence in Court would be derugatorv and 
humiliating both tohimand to his following. 

The accused has now come to us iii re- 
vision. It is true that he has hied this 
apiilieation nearly four months after the 
order and that the explanation oheied by 
him for the delav is not satisfactory. We. 
however, think that the iioint at issue is 
one of considerable importance and one in 
which we should condone the delay. 

The issue of a coininission to examine a 
witness is not a very satisfactory mode o 
proceeding either in civil or cnnunal 
cases. On the one hand the Court ha^^ no 
opportunity of noting the demeanour of 
the witness and on tiie other of controlling 
irrelevant and unnecessary or harassing 
cross-examination of the witness. ( hap- 
ter KL of tlie Cv. P. C.. no doubt, eonlers a 
wide discretinii on the Court to is>ue com- 
missions but such dismetion should, in oui 
opinion, be sparingly exercised ami only in 
case of real hardship and inconvenience 
having due regard to the prejudice which 
is likely to be thereby caused to the op- 

^ The powers conferred on a Civil Court by 
O XXVI, r. 1. C. P. C\, whicli provide for 

issueofa commis.sion to examine ^yltnesses 

residing within the local limits of the C ourt 
are more specihe and limited tliau those of 
S9 505 and 506. C’r. P. C., whicli refer to 
commissions to examine witnesses generally 
whether residing within the junsiliction oi 
the Court or not. Without in any way 
crystallising the grounds on \yluch a 
Criminal Court may issue a commission to 
examine a witness living within its local 

limits we think that in ordinary case the 
provisions of U. XXVI i; 1, C. F. t . may be 
accepted asa safe guideby a Cnminal ( oiiit. 
This rule provides for issue, of a commis- 
sion xvliere the witne.vs is either exempted 
under the Code or where he cannot attend 
the Court on account of sickness or intirm- 

'^V’nder this rule pardanishin ladies and 
women who lead a life of seclusion liave 
been exempted from personal appear- 
ance except in cases where the Presiding 
Judge considers it extremely desirable to 
obseive the demeanour of such witnesses 

and orders that they be examined by him 

personally. Provision is also made under 
the rules dispensing with the presence of 
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(lovernment officials required to "ive 
formal evidence. We arc not aware of a 
Mahant, however high Jiis position be, 
being examined on commisson i)v a Civil 
Court under this rule except where he 
has been exempted by a special notifica- 
tion issued by Government. An attempt 
was made on behalf of this witness to 
secure for him that privilege but it was 
refused. We think that under the circum- 
stances it was not a wise exercise of the 
discretionary powers vested in the learned 
District ^Magistrate to grant to him the pri- 
vilege which he was not able to secure 
from Government. We accoi-dingly set aside 
his order. 

The learned Pleader for the accused has 
stated that the accused has no objection if 
the learned Trying Magistrate examined the 
witness at his private residence. We have 
no doubt that if the learned Magistrate who 
is a Hindu can conveniently do so he will 
grant this concession to the witness. 

z. K. Application allowed. 


MADRAS HIGH COURT. 

Ckiminal RErisio.N Cask No 908 of 19iM. 
Criminal Revision Pktition No. 75'j of 

1924.) 

March 20, 1925. 

Present: — Mr. Justice Davadoss. 

In re DYTA 8EETHARAMA YYa^ 
Ac('USiD — Petition BR. 

Criminal Procedure Code (.lei V of ISUS), ss. Id. 
Sd' — lie.nch of Muyislrates— Chairman differing from 
majority - J udyment of Court, how to be written — 
Proce.du re. 

Where the Chairmnn of a Reneh of Magistrates is 
oppose^ to the majority of the lieuoh. and is not pre- 
pared to write a judgment fur the majority, one of the 
majority ought to write the judgment and tliat should 
form part of the record, so that, the High Court in 
revision may know th? reasons for the opinion of the 
majority. 

Petition, under ss. 435 and 439 of the Cr. 
P. C., 1898, praying the High Court to revise 
an order dated the 4th September 1924of the 
Court of the Session, Guntur, in Criminal 
Revision Petition No. 14 of 1924. praying 

that the order of the First Class Bench Court, 

Bapatala, dated the 25th June 1924, in C. C. 
No. 88 of 1924, may be referred to the High 

Court for orders. 

Mr, K. Ramasivami Gounder for Mr. xV. 
Balasundaram^ for the Petitioner. 

The Public Prosecutor, for the Crown. 
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ORDER.— Th isisanapplication torevise 
the orfier of the First Class Bench Magistrate 
of Bapatala. Two of the Magistrates found 
the accused guiltyunder s. 352, Indian Penal 
Code, but the (Chairman of the Bench wrote 
a dissenting judgment holding that the ac- 
cused was not guilty. No reasons were 
given for finding the accused guilty and 
therefore, there is no judgmert as required 
by law. 1 think, the conviction ougJit to be 
set aside and seeing it is a petty case, it is 
not worth while sending the case back for 
a re-trial The fine, if paid, will be refund- 
ed. I must here indicate my view, that in 
eases wherever the Chairman of the Bench 
Magistrates is opposed to the majority and 
where he is not prepared to write a judg- 
mentfor thernajority, one of the .Magistrates 
oughttqbe asked to write the judgment. 

, -U* if he hajipens to 
differ from the majority would write only 
his view of the case, whether it be for con- 
viction or acquittal ; and the rest of the 
Magistrates would not be in a position to 
place on paper their reasons for their opin- 
ion. In such eases the rule ought to be that, 

V here the Chairman is opposed to the 
majority of the Bench, one of tlie majority 

write the judgment 

fk of the record, so 

that, the Court in revision may know the 

leasons forthe opinion of thernajority. 

' • • Co7^r^c^io7? .Set aside. 

z. K. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT, 

Ckiminae Refei:f,n( k No. i68 of 1925. 

August 17, 1925. 

Present:-Mv. Kennedy. J. C., and 
Mr. Rupchand Milaram, A. J. C. 
EMPEROR — PuosEccaoR 


S 

Ge 


D withers— Accused. 

/WiMy of Gambling Act (IV of ISS7), 

tion of ^ ^niprisonment in lieu of fine, dura- 

nnlw of.ss C.5and 67 of the Penal Code 

la^w ■ like ' tlfe intlicted under a special 

law, iiKe tne Gambling Act and, therefore, the 

which can be award- 

respect cf an offence under s. 5 
of the Gambling Act is one week only. 
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Qucen-Empresa V. Yakoob Sahib, 2’3 M. 238; 1 \\ eir 
32; 8 Ind. Dec. (N. s.) 170 and (^ueen-Emj>r>:e.<i v. 
Venkata, 2 Bom. L. K. 1081, relied upon. 

Reference made by the Additional 
Sessions Judge, Hyderabad (Sind). 

Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Crown. 

JUDGMENT. — Four gamblers, Radlio, 
Hosho Shah, Jessoand Rijliu, were convict- 
ed >ind sentenced by the Citj’ Magistrate, 
Hyderabad, under ss. 4 and 5 of the Gambl- 
ing Act. Rijhu alone appealed against his 
conviction and sentence to the Additional 
Sessions Judge, Hyderabad. The learned 
Judge was of the opinion that the sentence 
awarded to him and to the other accused 
persons in lieu of fines imposed on them 
was not in compliance with the provisions 
of s. 65 of the Indian Penal Code. He has 
himself dealt with the ca.se of Rijhu and 
has referred the case of the remaining 
three accused persons to us. 

Radho has been sentenced to jiay a fine 
of Rs. 100 or in default to suffer one month’s 
rigorous imprisonment. Hosho Shah has 
been sentenced to pay a fine of Rs. 120 
or in default to undergo months’ rigorous 
imprisonment and Jesso has been sentenc- 
ed to pay a fine cf Rs. 160 or in default to 
undergo two months’ rigorous imprison- 
ment. 

We think the learned City Magistrate 
was clearly in error in awarding sentences 
in excess of one week or llhofone month 
which is provided by s. 5 as a substantive 
punishment which could be inllicled under 
that section. It is clear from s. 10 of the 
Indian Penal Code and s. 25 of the General 
Clause.s Act that the provisions of ss. 65 
and 67 of the Indian Penal Code equally ap- 
ply to punishments inflicted under a Special 
Lavvlike tl.e Gambling Act: (^ucev-En\pres.<> 
V. Yakoob Sahib (1), and Queen- Eni or ei-i 
V. Venkata (2). Section 65 deals with cases 
where the olTence is punishable either with 
imprisonment or fine or both. While s. \\7 
refers to offences punishable with fine only. 
The offence under s. 5 of the Act is punish- 
able with imprisonment of one month or 
with fine, and the maximum sentence which 
could, therefore, be inllicled in lieu of fine 
is one week only. 

We accordingly order that the sentences 
awarded by the learned City Magistrate in 
lieu of fine should be limited to one week’s 
rigorous imprisonment only in case of each 


of the three accused persons and we set 
aside .so much of the order as directs them 
to undergo rigorous imprisonment in excess 
of tliat period. 

z. K. Order accordingly. 


MADRAS HIGH COURT. 

FULL BENCH. 

Criminal Revision Case No. 392 of 1024. 

(Cui.MiNAL Revision Petition Xo. 32J 

OF 19_'4). 

December 7, 1921. 

Pre-icnt: Sir Victor Muiray Coutts Trotter, 

Kt., Chief Justice, Justice Sir Charles 
Si)encer. Kt., Justice Sir Kumaraswami 
, Sastri, Kt., Mr Justice Beasley and Mr. 

Justice Srinivasa Iyengar. 

RAM A KRISHNA I YFR— Petitioner 

versus 

SITHAI AMMAL— Counter-Petitioner 

— Resfondhnt. 

Critninal Pmcclure Ctfde (.-hT V of ISOS), ss. 103, 
It7t> — (icncnil Clausts Act (.V of lSt>7), s tJ Sanction 
to proseente - Amemlincnt of Code -Jiight to ntoie 
superior Court for recocolion of sanction, whether 
taktn awaif. 

\ Magi»trate ^jranted sanotidii for llie proseciilion 
of the ao<-Lssecl h-r an onViice under s. 211 of the 
Penal (.\)de an<l a (Munplaint was liU-d before a coin- 
l)?tenl Ma^islraU* jmrsiiaul thereto before the amend- 
ment of s. Ih.) of the Cr. P. C. by Act XVJIl of ll)2;i. 
ThereaflvT the accused nmved the District .Maj^istrate 
to revoke the sanction under siib-s. ((),' of s. PJ5 of the 
old (’r. P. C. : 

Held, that notwithstanding the amendment r>f the 
Code and the re-construction of the whole procedure 
with reganl to sanctions, the Distri«*t Magistrate 
had Jari.sdietion to ejiterlain the api)lication of the 
accus.-d and to revoke the .sanction granted by the 
lower Court if it ai>peared to him tliat on the merits 
tlie sanelion should not have been granted. []> 3‘Jb, 
col 1.] 

Alterations by a new Act in the form of jirocedure 
are ahvay.s rcirospceiivo, \inless llicre^iw some good 
reaso.n wljy lliey sliould not l)e. (p. 31)7, col. 1.] 

Put if the new Act touches a right in e.Kietence at 
the ]>assing of the Act, it cannot beheld to act re- 
trospectively unless a clear intention to that cn'cct is 
nmnifested. [p. 397. col. 2; p. 398, col. l.J 

A riglit of appeal is only by Statute. It is not in 
itself a necessary part of the i)rocednre in an action 
but is the. right of entering a Supreme Court and in- 
voking its aid and interposition to redress the error 
of tlie Court below, [p. 398, eol. 1) 

The power to appl> to a higher Court to revoke a 
.sanction by an inferior Court is not a mere matter of 
procedure but is a substantive right and by virtue of 
8. C of the General Clauses Act such right is unafTect- 


(1) 22 M. 238; 1 Weir 32; 8 Ind. Dec. (n. s.) 170. 

(2) 2 Bom. L. R. 1081. 


ed by a change in the law relating to sanctions, [ibidd 
Gardner v. hucas, (1878) 3 A. C. 582, Aitoi'ney-- 
General v. Sillem, (1864) 33 L. J. Bx 209; 10 H. L. 0. 
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704; 10 Jur. .s. s.; 140; U) L. T. i;U; 4 X. R. -Ji). 11 

K. R. 120'V 12 W, R. Oil; 13"^ K. K. 3S2 and Colonial 
Su'fa'' I-ieiining Co. v. fnin>i. {1'40.”)) A C. 30'J; 71 

L. '.f 77; 02 1. T, 738; 21 T. L. Ji. r)i:>. rolirjd on. 

liaoH V. Bapn, 11 hid. (.'as. 303; 3‘.l M. 730, 11 M. 

R. T.'307: (1012) :M. \V. X. 100; 22 M. L. J. llO; 13 ('c. 
L. 3.209. rcf^'rred to. 

Petition, under ss. 435 and 43o of tlie 
Cr. i-*. C , IS'diS, praying tlie iiigli Court 
to revise an order of the Court of the 
District Magistrate, 4’anjore, dated the Hh 
May 1924, in C. M. P. >vo. 2 of 1924, pre- 
ferred against that of the Court of the 
Stationary Second Class Magistrate, Kum- 
bakunani, in M. C. No. 9 of 1023. 

Mr. Srinicasa CiOpaUwhari, for the Peti- 
tioner. 

The Public Prosecutor, for the Crown. 

ORDER, 

Coutts Trotter, C, J. — In this case 
the Sub- iMagisi rate of Kutnbakonain gave 
leave to the petitioner before us, one Rama- 
krishna Iyer, to prosecute the respondent, 
a woman called Sithai Annual, under s. 2li 
of the Indian Penal Code for bringing 
against him’ a false charge of daeoity. 
The respondent thereupon went before 
Mr. Shield, who was then the District 


Magistrate of Tanjore and he passed an order 
on the 11th September 1923, the new Cr. P. 
C having come into force on the first of tiie 
month. The learned District Magistrate 
came to the conclusion that there was 
nothing for him to do. He was asked to 
revoke the sanction and he said ‘T am not 
going to revoke the sanction, there is no- 
thing in it". It is admitted that the com- 
plaint had been filed before the 1st of 
September 1923. In that view we have 
found from the records lie was wrong — but 
that being his view and he presumably not 
being properly instructed on the facts, he 
supposed that no complaint had been filed 
before the new Statute came into operation. 
He first outlines the procedure relating to 
such a complaint and says it would be re- 
gulated by the new Code. In point of fact, 
as we have already said, he was misinformed 
about that and the complaint had in fact 
been filed before the operation of the new 
Code. Mr. Shield having done nothing, the 
matter was brought before his successor as 
District Magistrate of Tanjore, Mr. Hood, 
and Mr Hood after pointing out the in- 
correct assumption on which his predeces- 
sor had acted, disallowed the prosecution 
and revoked the sanction that was granted, 
rightly holding that he was not revising the 
order of his predecessor Mr. Shield because 
the petitioa was not considered by Mr. Sbield 


and there was no order of Mr. Shield to 
revise. It is now sought to be said before us 
that that action of Air. Hood was illegal and 
witliout jurisdiction and that the sanction 
granted by the Second Class Magistrate of 
Kuml.'akonam must stand. It is best to 
begin with a citation of the material 
sections of the old and new Codes. 
Under the old Cr. P. C , s. 195. thfe 
machinery for dealing wdth certain 
offences of which the one in question in 
this case was one w'as that, before the 
prosecution could be launched, it was an 
essential condition precedent either that 
the previous sanction of the Court should 
have been obtained, obviously by one 
of tlie jiarties or that the Court should 
siio motu make a complaint, and by sub- 
s. (()J it is provided that "any sanction given 
or refused under this section may be 
revoked or granted by any authority 
to which the authority giving or rei- 
fusing it is subordinate; and no sanction 
shall remain in force for more than six 
months from the date on which it was 
given: provided that the High Court may, 
for good cause shown, extend the time". The 
new Code envisages an entirely different 
state of things and for all practical pm^ 
poses it abolishes sanction entirely. It 
provides a substitute, for the condition pre- 
cedent is not the sanction but a complaint 
in writing by the Court before which such 
proceeding as the matter arose out of it 
is tried or by the Court to which that 
(^ourt is subordinate. The argument put 
before us is this, that as the complaint in 
this case was filed before the coming into 
operation of the new Code and as the sanc- 
tion required by the old Code was dispensed 
with and abolished by the new Code, there- 
fore, it abolished the power to revoke the 
sanction which was conferred by the old 
Code: and it is said that that must be so, 
because this power to invoke the Court to 
interfere with the sanction of the Court 
below is not a right vested in anybody bat 
a mere matter of procedure. That undoubt- 
edly was definitely held by a Bench of this 
Court in Nataraja Pillai v. Rangaswami 
Pillai (Ij. It is said that there is another 
authority in favour of the present appel- 
lant, which is Sesha Aiyar y. Public Pro- 
secutor (2). We do not think that that deci- 

(U 77 Ind. Oas. 297; 47 M. 384; 46 M. L. J. 274: 19 
R. W. 358; 25 Cr. L. J. 361; (1924) A. I. R. (M9 
657. 

(2) 81 Ind. Cas. 190; 19T,.AV. 463; .34 M. L. T. 353; 
(1924) A. I. R. (M.) 585; 25 Cr. L..J. 702. 
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sion under the circumstances in which it 
was given really applies to this case at all, 
because it is quite apparent from the con- 
cluding sentences of ^Ir. Justice Krishnan s 
judgment, which was the only one that was 
pronounced in the case, that the Court was 
under the misapprehension that the pro- 
secution in that case had been launched 
after the new Code came into force. Tlial 
is a supposition which we now know to be 
■wrong and we are not prepared to say 
that we should differ from the decision in 
the case ; but as it was based on an in- 
correct supposition, the decision is not 
really before us and does not give us any 
assistance one way or the other. 

What are the principles guiding such 
matters as this? The line of distinction is 
very clearly laid down in a series of i^lnglish 
cases of great authority which we respect- 
fully follow and the distinction drawn is 
between a matter of substantive right and 
a matter of mere procedure. The main 
cases that have been referred to are Gardner 
V. Lucas (.3) and Attorneij'GeneraL v. 

Sillem (4). 

Their Lordships in Gardner v. Lucas (3) 
lay down the general principle that rules of 
procedure are always retrospective in their 
operation unless there is good reason why 
they should not be. 

Lord Blackburn says : “The general 
rule, not merely of England and Scot- 
land, but, I believe, of every civilised 
nation is expressed in the maxim *nova 
constitutio futuris formam imponere, debet 
non pra'teritis' — prima Jacie any new law 
that is made affects future transactions, not 
past ones. Nevertheless, it is ([uite clear 
that the subject-matter of an Act might be 
such that, though there were not any express 
words to show it, it might be retrospective. 
Eor instance, 1 think it is perfectly settled 
that if the Legislature intended to frame a 
new procedure, that instead of proceeding 
in this form or that, you should proceed in 
another and a different way; clrearly there 
by-gone transactions are to be sued for and 
enforced according to the new form of 
procedure. Alterations in the form of 
procedure are always retrospective, unless 
there is some good reasonor other why they 
should not be. Then again I think that 
where alterations are made in matters of 


(3) (1878) 3 A. C. 582. 

-1 (1804 33 L. J. Ex. 209; 10 H. L. C. 701; 10 Jur 
(N-. a.) 446; 10 L. T. 434; 4 N. K. 29; 11 K. R. 1200; 12 
W, K.641; 138 R, R. 382. 
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evidence, certainly upon tlie reason of the 
thing, and 1 think upon the aiithoi itit-.^ 
a Iso .7 hose arc relrosi)ective wlietlR-r civil 
or criminal. 

"But where the elYect wouhl be to alter a 
transaction already entered into, where it 
would be to make that valid wliieli was 
previously invalid, to muke an instrument 
wiiich had no elYeetat all, and from wliich 
the partv was at liberty to depart as long 
as he pleased, binding 1 think the prn/m 
facie constructitm of the Act is that it is 
jiot to be retrospective, and it woidd reciuire 
strong reasons to show that is not tlie 
case. The l.onl President has ])ut in- 
stances which show the reason and object 
for this ruling. We must apply the ordinary 
rule in considering Statutes, and say it is 
not retrospective ft>r such a purpose as 
this, there being no evidence of an inten- 
tion’upon the face of the language to make 
it retrospective.” 

The other rule is best illustrated by the. 
decision of the Privy Council in Colonial 
Sioiav Hejini n(f Co. v. Ircinij (5). l hat was 
IX case in which the (qiinion of Iheii Lord- 
ships w-as delivered by Lord iMacnaghten 
and he lavs down the principle in langu- 
age so clear that 1 cannot possibly do 
better than adopt it ; 

"As regards the general principles appli- 
cable to the case, there was no controversy. 
On the one hand, it was not disputed that 
if the matter in question be a matter of 
procedure only, the petition is well-founded. 
On the other hand, if it be more than a 
matter of procedure, if it touches a right 
in existence, at the passing of the Act, it 
was conceded tliat, in accordance w'ith a 
long line of authorities extending from the 
time of Lord Coke to the present day, the 
appellants would be entitled to succeed. 
Tlie Judiciary Act is not retrospective by 
express enactment or by necessary intend- 
ment. And, therefore, the only question is, 
was the appeal to His Majesty in Council a 
ri"ht vested in the appellants at the date 
ofthe passing of the Act, or was it a mere 
matter of procedure? It seems to their 
Lordships that the question does not admit 
of doubt. To deprive a suitor in a pending 
action of an appeal to a superior tribunal 
which belonged to him as of right is a 
very different thing from regulating pro- 
cedure. In principle, their Lordships see no 
difference between abolishing an appeal 

(5) (1905) A. C, 369; 74 L. J. P. O. 77; 92 L. T. 738; 

21 T; L. R. 513. 
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altogether and transferring the appeal to a 
new tribunal. In either case lliere is an 
interference with existing rights cuntrary 
to the well-known general principle that 
Statutes are not to be held to act retrospec- 
tively unless a clear intention to that etlect 

is manifested.” 

There is one other passage which I should 
like to quote and it is from a judgment 
of Lord Westbury in the well-known case 
of Attorney-General v. Sillem (4) and it is 
quoted in Stroud’s Judicial Dictionary, 2nd 
Edition, Volume I at page “The* right 
of appeal is only by Statute. It is not in 

itself a necessary part of the procedure in 
an action but is the right of entering a 
Supreme Court and invoking its aid and 
interpositions to redress the error of the 
Court below. It seems absurd 'to denomi- 
nate this paramount right pai-rof the prac- 
tice of tlie inferior tribunal.” 

Now turningagain to the Indian authori- 
ties what do we find? The learned Judges 
in Nataraja Pillai v. Ranyaswatni PilUii 
(1) seem to me to base their observations 
on the following passage in the judgment 
of Sir Arnold White, C. J., in Bapu v. 
Bapxi (G): “V'e think, however, the power 
conferred on this Court by s. 193 (6j of the 
Cr. P. C. is not a part of the appellate and 
revisional jurisdiction of this Court con- 
ferred by Chapters XXXI and XXXII of 
the Cr. P. C.” 

It follows therefore it was concerned 
with the question of what was the proper- 
procedure. However, the matter is not 
directly before us, though Sir Arnold 
White, C. J., was quite right in thinking, 
that the power conferred was not a part of 
the appellate revisional jurisdiction, under 
Chs, XXXI and XXXII of the Code. 
But that is not the question we have to 
determine. The question we have to 
decide is whether this was a right of 
entering the superior Court and invoking 
its aid and interposition to redress the 
error of the Magistrate's Court below and, 
therefore, it seems to us, that, on principle 
and those very weighty authorities, we ought 
to hold that this is not a case of procedure 
but it is a case of a real right to invoke the 
aid of a higher tribunal. We are also of 
opinion that those principles are really 
involved and carried out by s. 6 of the 
General Clauses Act X of 1897, because 
what that section says is this : 

(6) 14 Ind. Oas. 305; 39 M. 750; 11 M. L. T. 367; 
a912) M, W. N. 499; 22 M, L. J, 419; 13 Cr. L. J. 
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“Where this Act, or any Act of the Gover- 
nof-General in Council or Kegulation made 
aUer the commencement of this Act, repeals 
cHi\ enactment hitherto made or hereafter 
to be made, then, unless a dillerent inten- 
tion appears, tiie repeal shall not — 

_ (n) ie\ive anytliing not in force or exist- 
ing at the time at which the repeal 
takes effect ; or 

{/>) affect the previous operation of any 
enactment so repealed or anything duly 
done or suffered thereunder; or 

. I* privilege, obligation 

01 liability acquired, accrued or incurred 

under any enactment so repealed ; or 

{fl) * * + ’ * 

_ (e) affect any investigation, legal proceed- 
ing or remedy in respect of any such right, 
privilege, obligation, liability, penalty, for- 
feituie or punishment as aforesaid and any 
such investigation, legal proceeding or 
lemedy may be instituted, continued or 
enfoiced, and any such penalty, forfeiture 
or punisliment may be imposed as if the 
lepealing Act or Kegulation had not been 
passed. 1 hat is the shortest method of 
dealing with this matter, namely, to base 
our decision on the words of that section 
but as in our opinion, a very important 
legal principle is involved, we have thought 
It better to state that principle with refer- 
ence to the pronouncements of the very 
eminent Judges whose judgments we have 
quoted. Mr. Srinivasagopalachariar conced- 
ed that, apart from the question of jurisdic- 
tion, he could not argue that Mr. Hood’s 
order was not right in other respects. 

The result will be that this petition is 
dismissed. 

Spencer, J., Kumaraswami 
Sastri, J., Beasley, J. and Srini- 
vasa Iyengar, J.— We agree. 


V. N. V. 
Z. K. 


Petition dismissed. 
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MADRAS HIGH COURT. 

CkimIinal Uevisiom Cask OSL of ID-M. 
(^CiiiMiNiL IvEvisiox Petition' No. 573 

OK 1924.) 

April 22, 1925. 

Present: — Mr. Justice Krishnan 
DENEPUDl NARASAYYA and ANoniEii— 

Petitioners 

VC 7'SHS 

CHIGCLURI VENKIAII and others— 
Counter-Petitioners Nos. 1 to 10, 18 to 
22, 24, 20, 27 and 29 to 40— ResP()noents. 

Criminal Procedure Code (Act \' •>/ /N."N'. *■. /i /. 
procetdiu'js under — Likelihood of hreach of iieuec, 
absence of — Procedure — Proceed inijs droj>pcd — ot ice. 
to parties, ichetker necessar;/ — Oi’der concerning dis- 
posal of properly — I urisdiction of Magistrate. 

Wlierc aft(‘r i»ro(‘ee<liu^s nro starloH umlor s. 115 
of the Cr. P. C. the .Miigistralo salisliocl tli.it a 
likeliliood of a hreacli of tlu* pcaoA either did not 
exist or that it lias ceased to exist, it is his fluty to 
drop the pr ice ‘dings and to with'haw from intei fering 
witti the rights of the jiartics in the projierty. An 
order dropping the jiroeeedings in such a ease is n<>t 
liable to be attacked on the ground that notice was 
not given to the parties to show the existence of a 
likelihood of a brcacdi of the peace, (p. »>*.)!>, (ail. 

Manindra Chamlra Saudi v. Ikirada Kaiita ('how- 
dhury,',\0 C'. 112; (5 C. W. N 11" and Cothipathi 
narayana v. Aukenceil Prad, bl Ind. (.’as. (»2G; 2b 1 j. 
W. 5S;1GM P. .1. :>Gj; 17 M. 713; 25 Cr. P. J. •j 7S; 
(1921) A. 1. R. (.M.) 705, relied on. 

After drojiping the. proceedings, tlie Magistrate is 
functus o^/tcio and has no jurisdiction to pass any 
further orders in regard to the disposal of tlie sale- 
proceeds of the crops on the property which liad been 
attached pending the prooeeding.s. The proper pro- 
cedure in .sneh a ease in to keep the amount in de- 
posit to enable the jiarly entitled to it to get a decree 
of a Civil Court establishing his title (hereto, [p. 109, 
col. 1.) 

Clienya Reddi v. Ramaswamy Goundan, 27 Ind. Cas. 
152; 1 L. \V. 1032; 16 Cr. P. J. 101 and Satesa Saicker 
V. Haghavacliariar, 85 Ind. Cas. 250; 20 P. W. 924; 
(1925) A. P K. (M.) 327; 2G Cr. L. J. 512, followed. 

Mahalakshmi v. Subl)arayadu, 71 Ind. Cas. 447; 17 
P. \V. 429; (1923) A. I. R. (M.) 472; 21 Cr. L. .1, 783, 
distinguished. 

Petition, under ss. 435 and 439 of the Cr. 
P. C., 1898, prajung the High Court to 
revise an order, dated the 7th June 1921, 
of the Court of the Sub-Divisional Magis- 
trate, Masulipatarn, in Miscellaneous Case 
No. IG of 1923. 

Messrs. V. L. Ethiraj and K. Venkata- 
rama Raju, for the Petitioners. 

Mr. V. Ramadoss,ioT the Respondent. 

The Public Prosecutor, for the Crown. 

ORDER.— This is an application to 
revise certain proceedings passed by the 
Sub-Divisional Magistrate, Masulipatarn, in 
connection with an application filed by 
the petitioner asking the Magistrate to 
take action under s. 145 of the Or. P. 0. 


Tlie Magistrate stating that he was 
salislied that there was a dispute likely 
to ciuse a breach of llie peace, passed a 
jueliuiiiiai y oider under s. 115 and direct- 
el the parlies to attend his Court and to 
lile written staleinenls of their resiiective 
claims as regards the possession of the 
sui>ject-niatter in dispute. Al a subscviu- 
ent stage, the Magistrate became satisfied 
that there was no likelihood of a breacdi of 
the peace and lie, llicrefore, dioiiped the 
proceedings, and [)assed no ordeis under s. 
145 regarding possession of the properly. 

The first ])oint taken before rue in revision 
is that the .Magistrate was not entitled to 

drop proceeding.s without giving an opi)or- 

tunity to the petitioner to show by evidence 
that iheie was a likelihood of the l)reach 
of the i^eace and the Magistrate's conclusion 
that there was no likeliliood of tin* breacli of 
the peace from information leceived was 
incoirect. If. is contended that, wilhout 
an oppoitunily being given to the ]xiilies 
to show the existence of the likelihood 
of the breach of the ])eace, a Magisliate 
who hasslaited proceedings under s. 145. 
Ci. P. C., cannot cancel or drop them. 
This does not seem to me to be the law 
at all; for, as ])ointed out in Munivdra 
Clicnidra Xandt v. Parada Kanta Chow^ 
dfinrtj (1), where this very question was 
raised ami considered, “a i)arty to a pro- 
ceeding under s. 145 is not in the position 
of a plaintitT in a civil suit who lias set the 
Court in motion and has a right to require 
a decision upon the questions raised by liim. 
If a Magistrate either refuses to make an 
order under sub s. (1) of s. 145, or, having 
made such an order, subsequently cancels 
it on the ground that a dispute does not 
exist likely to cause a breach of thepeace, no 
private person has any status, inouropinion 
to contest the proprietyofliis refusal to mai;e 
an enquiry into the question of possession.” 
It must be borne in mind that proceedings 
under s. 145 are not taken in the interests 
of private i)artie=^ but for the preservation 
of the public peace and if the Magistrate 
is satisfied that the likelihood of the breach 
of the peace either did not exist or that it 
has ceased to exist, it is the proper duty of 
the Magistrate to drop proceedings, under 

8. 145 and withdraw from interfering with 
the rights of the parties in the property. 
The case of Manindra Chandra Nandi v. 
Barada Kanta Cliowdhury (1) in which this 


(1) 30 0. 112; 6 C. W. N. 417. 
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very ([uestion was raised and decided by a 
I^euch of that Court —Calcutta High Court 
— is against the contention raised by the 
petitioner. Tiiat ruling has been followed 
in this Court by Spencer, J., in Ootliipathi 
Suryauaraiiana v. Ankenecd Prad (2j and 1 
am prepared to take the same view. I do 
not think it is open to a party to come up 
here and say that the Magistrate had no 
business to drop proceedings on the ground 
that there was no likelihood of a breach 
of the peace without giving him an oppor- 
tiinitv to show that there was such a likeli- 
hood. It is the Magistrate’s duty to be 
satisfied that there is no breach of the peace 
in his district. If he is so satisfied, it is 
not for a private party to object. Clause (5) 
of s. 1-43 provides for a special case where- 
as the Magistrate is proceeding with the 
trial of the ([uestion of possession the parties 
to the proceedings or even other persons 
who are interested are given the right to 
show that no dispute likely to cause a breach 
of the peace exists or has existed. The ex- 
istence of this clause does not take away 
the power of the Magistrate himself to 
drop proceedings if he is satisfied that there 
is no further likelihood of the breach of the 
peace. This first objection, therefore, fails. 

The main point in the case, however, is 
as regards the order passed by the Magis- 
trate aljout the deposit in Court. While 
the proceedings were going on in his Court, 
the property seems to have been put under 
attachment and the crops seem to have 
been sold and certain moneys realised 
were deposited in Court. The Afagistrate 
has passed an order directing the deposit 
to be given over in the main to the counter 
petitioner excepting a small sum iof 
Rs. 5—8 to be paid to the petitioner before 
me on proving his title. On this point, 
it has been contended before me that, 
having dropped the proceedings under 
s. 145, the Magistrate is functus officio and 
has not jurisdiction to pass any further 
orders in the case. That contention is 
supported by two decided cases in this 
Court, Chenga Reddi v. Eamaswamy Goundan 

(3) and Natesa Kaicker v. Raghavachariar 

(4) . On the contrary, there is a case in 
Gotkipathi Saryanarayana v. Ankeneed 

(2) 81 Ind. Gas. 626; 20 L. W. 58; 46 M. L. J. 565 ; 
47 M. 716; 25 Or. U J. 978; (1924) A. I. .R (M.) 
795. 

(3) 27 Ind. Gas. 152; 1 L. W. 1032; 16 Gr. L. J. 
104. 

C4) 85 Ind. Gas. 256; 20 L. W. 924; (1925) A. I. R. 
(M.) 327; 26 Or. L. J. 512. 


Py'ctd (2) which says that a Magistrate 
inay pass orders directing that the 
income or profits obtained by sale of the 
crops on the land should be given over 
to the person who raised the crops or from 
whose po.ssession the property was taken. 
As pointed out in Chenga Reddi v. Rama- 
‘Sivamy (3) and Natesa Naicker v. Raghava- 
c/mr/ar (4) it is this very point that is in 
dispute in a proceeding under s. 145, as to 
who was in possession of the land, and, if 
the Magistrate is not going to make an 
enquiry to find out who was in such pos- 
session on the ground that there is no 
further likelihood of tlie breach of the 
peace, and drops proceedings, it seems to 
me to be hardly correct for him to 
say that the sale-proceeds of the crops 
should be handed over to tlie person 
wlio raised the crops. That means that 
the Magistrate has to come to a conclu- 
sion as regards the very question that he 
is not going to consider. I am inclined 
to follow the rulings in Chenga Reddi v. 
Ramaswamy (3) and Natesa Naicker v. 
Raghauachariar (4) in preference to that in 
Mahalakshmi v. Subbarayadii ( 5 ). I notice 
that in Mahalakshmi v. Subbarayadu (5) 
the counter-petitioners were not repre- 
sented and the order was in favour of the 
petitioner who apparently made out the 
crops had been taken from him. The 
Alagistrate had directed that the money 
should be kept in deposit to enal)le the 
party entitled to it to get a decree of a 
Civil Court to show his title. It seems to 
me that that was the proper order in the 
case. I think it is not right for the Magis- 
trate after dropping the proceedings to 
make any further orders. He must leave 
the parties to settle their rights in the 
manner they think best to do, in the mean- 
while holding his hands. In this case, 
therefore. I set aside the order of the 
Magistrate directing payment of the money 
deposited to the counter-petitioner. The 
money will be kept in deposit in Court 
till one or other of the parties produces 
a decree of a Civil Court to show his righi 
to that money, and, on the production of 
such a decree the money will be paid to the 
party entitled to it. 

With this variation the petition must be 
dismissed. 

V. N. V. 

2- K. Petition dismissed. 

(5) 74 Ind. Gas. 447; 17 L. W. 429; (1923) A. 1. R. 
(M.) 472;24Cr. L. J. 783. 
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MADRAS HIGH COURT. 

Appeal Suit No. 17.1 of 1923. 

April 1, 1925. 

Present : — Sir Victor Murray Coutts 
Trotter, Kt., Cliief Justice, and Mr. Justice 

Krishnan. 

NELAKANTI SUNDAUASIVA ROW 

AND OTHERS — PLAINTIFFS NoS. 3, 4 AND 2 

— Appellants 

IVATUARY VIYYAMMA and others - 
Defendants Nos. 1 to 20— Respondents. 

Hindu Law -Life-estate holdc}-, alienation hij - 
Subsequent surrender to reversioner —Rever;>ioner, u'lic- 
tker can question alienation— Evidence Act (I of IS7J). 
s.'JJ -Partitioji lists, Jion-produclion of —Oral evidenev, 
admissibility of. 

Wliere a reversioner obtains the estate through 
surronder by a Hindu widow or other life-estale- 
holder, he is not entitled during lier lifetime to 
question alienations made by her prior to the surronder. 
Kspecially where the surrender is eft’ecled for the 
j)urpose of defeating alienees for consideration, the 
rule tiuit till the swrrenderer dies, her acts cannot 
lie questioned by the surrenderee, is a just and 
equitable one. p. 402, cols. 1 & 2.] 

Subbamrna v, Subrahmant/am, '12 Inch Cas. SI.*!; 30 

M. 1035; 30 M. L. J. 200 and Sinjaram Chettiur v. 
Kali/anasundaram Pillai, 26 Ind. Cas. 1; (1014‘ M. ^V. 

N. 735; 1 L. W. 687, followed. 

Vaidyanatha Sastri v. Savithri Aiiitnal, 42 Ind. Ca.s. 
215: 4l‘M. 75; 33 M. L. J 387; (1017) M W. X. 653; 22 
M. 1 j. T. 275; 0 L. W. 512, distinguished. 

Where in a partition between two Hindu daughter.^, 
two lists were drawn up for the properties as divided 
and mention was made in tlieni of the right of 
survivorshij) having been extinguished and on a 
question arising whether the right of survivorship 
was extinguished or not, the lists were not pro- 
duced: 

Held, that the lists constituted only a piece of evi- 
dence and though non-produotion of them might go 
to shake the weight of the evidence, it did not prevent 
(Aher and oral evidence being given. It was not a case 
to which s. 92 of lire livideuce Act applied, [p. 401, 
col. 2.] 

Appeal against a decree of the Court of 
the Additional Subordinate Judge, Coca- 
nada, in. O. S. No. 28 of 1921. 

Mr. B, Sati/anarayana^ for the Appel- 
lants. 

Messrs. D. Appa Row, (i. Lalcskttianna 
and C. Rama Row, for the Respondents. 

JUDGMENT.-' Ttvo points are raised 
for decision in this appeal. The first 
question we have to decide is whether when 
the two sisters Viyamma (the first defend- 
ant) and the deceased Peramma divided 
their women's estate, they did so merely 
with a view to convenient enjoyment retain- 
ing the right of the survivor to take the 
whole on the death of one of them or whe- 
ther such right of survivorship was expressly 
excluded by agreement between the parties, 

26 
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It is not denied that it was open to tlie 
sisters to do either, in a manner binding 
between themselves. J'lie ([uestion i.s one 
of fact and the learned Subordinate Judge 
lias held that the light of survivorshii^ was 
expressly excluded. 

'The properties originally belonged to one 
Peravva. He died without male issue and 
he had no co-parceners, llis estate, thcre.- 
i’ore, passed to his widow Rajamma. She 
died 25 years ago and the estate then pass- 
ed to Perayya's two daughters, Viyamma 
and Peramma, they taking a joint daughter s 
estate for life. It was these ladies that 
divided the estate. There is no partition 

deed but the division is admitted bv all 

% 

parties, the only dispute being whether the 
right of survivorship between themselves 
was retained or expressly given up. The 
Subordinate Judge has accepted the 
evidence for the defence on the point, 
in preference to the contrary evidence for 
the plaintilT. The docuiiieiils he has refer- 
red to though not very conclusive, support 
the defence version so far as they go, as 
pointed oul by liim. No reason has been 
shown for us to take a difTerent view of 
the evidence in appeal. It was, however, 
elicited from one of the witnesses tliat two 
lists were drawn up for the properties as 
divided and mention was made in them of 
the right of survivorship having been exting- 
uished. Now it is contended that these lists 
not being produced, oral evidence cannot 
be allowed in iiroof of the transaction. The 
partition and the arrangement to extin- 
guish the right of survivorship were both 
made oially and the list, if any, will only 
be one of the pieces of evidence in favour 
of it. Non-production of it may go to the 
weight of the evidence but does not pre- 
vent other evidence being given. It is not 
a case to whicli s. 92 of the b]vidence Act 
applies. We acce'pt the finding of the Sub- 
ordinate Judge that the right of survivor- 
ship was expressly extinguished when the 
partition was made. 

The second question raised is one of law. 
The plaintiff claims the suit properties 
through the 2nd defendant who is the 
nearest reversioner to Perayya, to whom the 
surviving daughter Viyamma has executed 
a deed of surrender Ex. XVI. lie contends 
that by virtue of the surrender the 2nd 
defendant has become entitled to the whole 
of the Perayj'a's estate and that he is not 
hound by any arrangement made between 
the two sisters. This is a question on which 
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we are concluded by authority in tliis Court 
cilicl unices 6 diflpr from it oiirl r 6 f 0 r 
the question to the Full Beiicli, ue are 
bound to /ollow it. 'J’iie ruling in Sniuimma 
V. ^ubmhmajufdm (1) is exactly in point 
and ^ lays down that when a. reversioner 
obtains the estate through the surrender 
by the life-estate-holder of her estate, he is 
not entitled to question lier alienations 
during her lifetime but must wait till 
her death to do so. It was urged for the 
appellant that this case is no longer good 
law after the ruling of the Full Bench in 
I auhjanatha Sasln y. Savithri AinmaL (2) 
■^^hich held that in the case of an adoption 
by a w'idow the right of the adopted son to 
C[uestioii the widow's alienations accrued at 
once, overruling the decision in Sreei'anndu 
y. Kristavuna {S) which was relied on as 
an authority in Stibbanima y. Subrainnanyam 
fl). The ruling in Vaidanatha Sastri v. 
Savithri d auna/ (2) cannot, however, be taken 
as shaking the authority of the Subbainma 
y. Snhrakmanyam (1) when we find 
two of the learned Judges on the Full 
Bench, the late Chief Justice Wallis and 
Kumaraswami Bastri. J., expressly referring 
to and distinguishingit. The Chief Justice 
had affirmed the same proposition in 
Sivgaram Cliettiar v. Kcilyaiiasiindaraiii 
Pillai (4). A ruling to the contrary in C. 
M. A. No. 322 of 1919 was cited to us in an 
unreported decision of Oldfield and Sesha- 
giri Iyer, JJ., where it was held that a 
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claim from the last male holder and not 
from the widows. 

A® Knuiaiaswami Sasln, J., points out in 
\ id yanatha Sastri v. Savithri Ammal (2j, 

justified in recognising the 
light of surrender by the widow, to impose 
conditions on her power based on con- 
siderations of justice, equity and good 
conscience. \\ Jiereas in this case the sur- 
render was etlected for the purpose of 
defeating alienees for consideration, the 
rule that till the surrenderer dies, her acts 
cannot be questioned by the surrenderee 
seems to be a just and equitable rule. I 
would, therefore, follow the ruling in Sub- 

bamma y. Subrahwanyam (1) and hold that 
the plainliii is not entitled b}'" virtue of the 
surrender deed, Ex-. XVI, to question the 
alienations of Peranima in favour of the 
defendants till \ iyamma dies and the joint 
life-estate comes to an end. 

In this view, it is not necessary to con- 
sider whether the surrender is an invalid 
^ansaction in the circumstances of this case. 
Both the points taken by the appellant 
failing the appeal must be dismissed with 
costs of respondents Nos. 5 to 20. 


V. N. V. 

N. n. 


Appeal dismissed. 


reversioner claiming by surrender from a 
widow was in the same position as a person 
adopted by a widow and could at once 
challenge the widow’s alienations, but this 
case besides being unreported, was not 
followed by Wallis, C. J., and Oldfield. J., 
himself, when it was cited to them in the 
case reported as Raja Gopala Surya Rao v. 
Suryanarayana Jagapathi (5) Oldfield, J., 
practically went back on his former judg- 
ment. In this state of authority lam not 
prepared to differ from the ruling in Sub- 
bamma v. Sithrahmanyam (1) above refer- 
red to, on a supposed analogy between the 
case of a son adopted by a widow and rever- 
sioner claiming by virtue of a surrender by 
the widow on the ground that both of them 

(1) 32 Ind. Cas. 813; 39 M. 1033; 30 M. L. J. 260. 

(2) 42 Ind. Cas. 245; 41 M. 75; 33 Al. L. J. 387; (1917) 
M W. N. 653; 22 M. L. T. 275; 6 L. W. 542. 

(3) 26 M. 143; 12 Al. L. J. 197. 

(4/ 26 Ind. Cas. 1; (1914) M. W. N. 735; 1 L. W. 
687. 

(5) 64 Ind. Cas. 488; 41 M. L. J. 208 at p. 211; 14 L. 
■\V. 29; (1921) M. W. N. 431. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Kevisiox No. 317 of 1924 

July 29, 1925. 

PresenL—Ur. Findlay, Officiating J. C. 
KAGHOBA — Plaintj ff — Applicant 

versus 

GOBI AND ANOTHER — DEFENDANTS — 

Non- Applicants. 

Limitation Act (IX of lOOS), s. W— Partial pay- 
ment of debt -Endorsement signed by debtor on bon<jL~ 

lAmitation^ whether extended — Acknowledgment hy 
agent. 

Partial payment of a debt due under a bond 
accompanied by an endorsement sigried by the 
debtor amounts to an acknowledgment of the liability 
under the bond and gives a fresh starting point for 
limitation under s. 19 of the Limitation Act. 

I amulapati \ enkatakrishniah t. Kondamudi Sub- 
dara^Mdu. 36 1nd. Cas. 240; 40 M. 698; 3 L. \V. 576; 

Mohan Lai v. Oanesh Ram, 

48 Ind. Cas. 724, relied on. 

An acknowledgment by an agent c ann ot extend 
the ()eriod of limitation unless he is authoidxed by 
his principal to make it on his behalf. 
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Application for revision of a decree of 
the Small Cause Court, Balaghat, dated the 
3rd September 1924, in Civil Suit Xo. ()i)7 
of 1924. 

Mr. M. D. Khandek-ar, for the Applicant. 

Messrs. Atmaram BhagwaJit and iS\ A. 
Gadgay^ for the Non-Applicants. 

ORDER. — In this order 1 tlispose of 
Civil Revision Cases Nos. 317 and 320 by 
the same applicant Raghoba against the 
same non-applicants Gopi and Musammat 
Kamabai. The grounds of revision are 
practically identical in either case. On be- 
half of the plaintitf-applicant it is urged 
that the theory that the payments of 
Rs. 55 and Rs. 80 respectively were tmuie 
on the two bonds and endorsed on the 
backs thereof, towards interest as such, 
was given up. What has been urged instead 
is that these endorsements amounted to 
fresh acknowledgments of liability, and 
therefore, gave a fresh standing point for 
limitation within the meaning of s. 19 of the 
Indian Limitation Act. In each case the 
endorsement was made in the handwriting 
of the plaintiff's Mukhtyar and defendant 
X'o. I’s thumb-impression was taken 
underneath. The absurdity of the pre- 
vious allegation that the payments were 
made towards interest as such is patent 
from the fact that when the payment of 
Rs. 80 was made, only a lesser amount was 
then due for interest in the case of the bond 
in Suit Xo. 697 of 1924. 

As regards the contention that the en- 
dorsement in question combined with the 
fact of the two payments gave a fresh start- 
ing point under s. 19 of the Limitation Act, 
reliance has been placed on the decision in 
J^aTmdapatiVenkatakrMniah v. Kondavmdi 
Sfibbarayudu (1). The facts of that case 
are very similar, apart from the fact that two 
payments on one day had therein been made 
by the debtor. In Second Appeal Xo. 118 of 
1918 [Mohan Lai v. Ganesh Havi (,2)], decided 
on 30th September 1918, Drake-Brockman. 
J. 0., dealt with an analogous question and 
followed the Madras case quoted. The real 
point for decision in the present case is whe- 
ther theacknowledgmentsof these payments 
authenticated by the thumb-impression of 
defendant No. 1 amount, either in express 
terms or by reasonable construction, to an 
admission that the debt or part thereof is 
due from him in either case. The payments 

(V 36 Ind. Gas. 240; 40 M. 698, 3 L. W. 576; U916) 2 
M. W. N. 256. 

(2) 48 lud. Cas, 724, 


made have not fully satisfied either bond> 
and, had this been the intention of the 
]>arties, a specilic reference tlnueto would 
undoubtedly have appeared in the endorse- 
ment. 

The only reasonable im])lication to l)e 
put on the endorsement is that the defend- 
ant Go])i by affixing Ins thumb-impression 
thereto admitted by implication that the 
balance due under each bond was stillowing 
by him. As against Goi)i (defendant Xo. 1), 
therefore, the suit was, in my opinion, wrong- 
ly disrniSvSed. 

In the case of defendant Xo. 2, even al- 
though Gopi is her husband, there is no 
proof that he had authority to make the 
acknowledgment on her behalf and 1 am 
of opinion that as against Musainmat 
Kamabai no fresh starting point of limita- 
tion cm arise in the cdrcuinstances of the 
present case. 

It is clear, however, that the rate of Rs. 3 
imposed hy the bonds in case of default 
was a penal one and it seems to me that the 
original rate of Rs. 2 per mensem gives 
the plaintiff all the reasonable compensation 
he is entitled to in the circumstances of the 
case. The lower Court’s judgment is, there- 
for, reversed in so far as tlie dismissal of 
the suit against Gopi is concerned, and in 
tlie case of Civil Revision X'o. 317 of 1924 a 
decree for Rs. 122-1 1-9 w'ill issue. Thenon- 
applicant Gopi will bear the plaintilT's costs 
ill the lower Court in proportion to the sum 
now decreed. A corresponding decree for 
Rs. 147-10-8 will also issue in Civil Revision 
X'o. 320 with a corresponding order as to 
costs. The non-applicant X'o. 1 will bear the 
applicant's costs in these revision applica- 
tions in proportion to the amount of the 
decrees now passed. 

G. R. D. Order accordingly. 

N. 11. 


MADRAS HIGH COURT. 

OriginalSide Appeal No. 46 of 1924. 

February 6, 1925. 

Present Sir Victor Murray Coutts 
Trotter, Kt., Chief Justice and Mr. Justice 

Krishnan. 

B. R. SAWMY RAO — Appellant 

versus 

F. H. WILSON, The OFFICIAL 
ASSIGNEE OF MADRAS— Respondent. 

Civil Procedure Code {Act V of 1008), 0. II, r. 2 

Mortgage-Separate pi'oiisions for payment of intereet, 
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and principal - Suit to recover interest— Xo demand for 
pnncipnl — Injcolvency nf mortfia(jnr— Application htj 
Onicinl Assignee t'> tlrclare mfo-towjc inoperntire, u-hc- 
thcr maintainable. 


\\ there is n provision in n mort.^ngo-de'd for 
the payment of interest different from that i)rovi<lin.g 
for the payment of the prii'^ipal, making two iiidc- 
l)endent covenants, and a personal action is brouglit 
on the covenant for the payment of interest and a 
decree is obtained, that would not prevent a subse- 
ipient suit being brought for the recoverv of the 
principal. To such a case O. II, r. 2 of the C. P. C. 
has no application. It can appl}' only if at tlie date 
of suit both the principal and interest have become 
payable, [p. 106, cols. 1 & 2.] 

Kishen Xnrain Pal Mai, 72 Ind. Cas. 187; 50 I. 
A. U5: 1 L. 32; (1022) A. I. K. (P. C.) 112; 4-1 M. L. J. 
123; 25 Horn. L. K. 220: 32 iAl. L. T. 41; 27 0. W N. 
NU2; 18 L. 311; 50 C. 126; 6 P. W. R. 1023; 0 O. A. & 
L. K. -188 (P.C.) Muhammad Ilaliz V. Muhammad 
Zakariya, 65 Ind. Cas. 70; 41 A. 121; 40 I. A. 9- 20 
A. L. J. 17; 26 C. W. N. 207; a022) M. U’. N. 80; 35 0. 
L. J. 126: 42 M. L. J. 248; 15 L. \V. 377: 24 Bom. L. R. 
341: 30 M. L. T. 224; 3 P. L. T. 279; 1 P. W. R. 1922; 
(1022) A. I. K. (P. C.) 23 (P. 0.), followed. 

L nder a mortgage-deed, interest was payable every 
month. The deed also provided for payment of prin- 
cipal and interest whenever demanded, and in default 
tlie mortgagee was entitled to proceed against the 
mortgaged property. A suit was brought in the 
Small Cause Court for interest due and a decree 
was obtained. At that time no demand had been 
made for payment of principal. The mortgagor sub- 
sequently became an insolvent, and an application was 
made by the Official Assignee for a declaration that 
the mortgage had by virtue of O. II. r. 2 of the C. P. C. 
become inoperative : 

Held, (I) that the principal not having become pay- 
able on the date of the suit, O. II, r. 2 had no applica- 
tion to the case; [p. 4(.6, col. 1.] 

(2) that the bar arising out of O. II, r. 2 applied 
only to a second suit by the mortgagee and did not 
entitle the Official Assignee to make an applica- 
tion in the insolvency proceedings for a declaration 
that the mortgage had become inoperative. [i6jd.J 


Appeal against an order of Mr. Justice 
Waller, dated the 15th April 1924, passed 
ill the exercise of the Ordinary Original 
Insolvency Jurisdiction of the High Court, 
in T. P. No. 195 of 1923. 

Messrs. Grant and Greatorex, for the Ap- 
pellant. 

Mr. V. Varadarajah Mudaliar^ for the 
Respendent. 

JUDGMENT. 

Coutts-Tpotter, C. J. — This raises 
a matter of some little interest. The learn- 
ed Judge came to the conclusion to which 
he felt himself constrained to come with 
obvious and natural reluctance. I confess 
that I do not see any particular difficulty 
about this case when the documents are 
looked at carefully. 

The case gives rise to a question as to the 
construction of O. II, r. 2, an enactment 

peculiar to Indian Law and an enactment 


ASSIGNEE OF AIADRaS, [91 1. 0. l325] 

the supposed benelit of which I have never 
been able even to guess at or to make the 
slightest suggestion of what benefit it 
Avould be to any body at all. The elTect of it 
is saiil to be that the mortgagee in this 
suit having sued for an instalment of un- 
paid interest on his mortgage was to be 
held hereafter debarred from recovering 
the principal. I’hat would not carry the 
respon lent all the way because what he 
lias done here is not to raise this matter 
by way of defence to a suit on the mort- 
gage or any thing of the kind but to go 
boldly to the Court of Insolvency and ask 
for a declaration that the mortgage is dead, 
cancelled. In any event whatever be the 
true effect of O. II, r. 2, he cannot goto 
that length and if it were necessary to 
decide on that ground alone, I should he 
prepared to allow this appeal on theground 
that the learned Judge had no jurisdiction, 
on an application of the Official Assignee, 
to make any such declaration. However, 

I think it can be decided on a better 
ground than that. 

The line of demarcation between the two 
clauses of cases that arise is clearly drawn 
by the judgment of the Privy Council in 
the case of Kishen Narain v. Palmal (1) and 
what the Board says is this; “ If the plaint 
originally brought came to be properly 
interpreted as claiming only a personal 
relief in respect of the unpaid interest, the 
appellant’s case would be on surer ground”; 
and further “it does not appearto their Lord- 
ships that if the mortgage had provided, as 
mortgages always do in this country, for 
an independent obligation to pay the 
principal and the interest, that in a suit 
brought to obtain a personal judgment 
in respect of the interest alone, the rule 
would have prevented a subsequent claim 
for payment of the principal." That is 
the guiding principle that the Board has 
laid dowm for us. Now what of this in- 
strument ? It seems to me perfectly clear 
that there is an independent covenant 
for the payment of the interest and that 
the principal actually becomes payable 
not on failure to pay a current instalment 
of interest, but on failure to comply with 
the demand to pay the interest and prin- 
cipal due together. There is no proviso 
here which I quite agree might make all 

(1) 72 Ind. Cas. 187; 501. A. 115; 4 L. 33; (1922) A. 

I. R. (P. C.) 412; 44 M. L. J. 123: 25 Bom. L R 220 ; 32 
M. L. T. 41: 27 C. W. N. 802; 18 L. W. 341; 50 0. 128; 8 
P. W. B. 1923, 9 0. & A. U R- 198 (P. C.). 
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the difference, that the failure to pay an 
instalment of interest shall make the 
whole principal amount due. I take it 
though it is not necessary to decide the 
point, that in such a case very likely O. II, 
r. 2, might apply. But, as 1 say, here 
there is an independent covenant to pay 
interest audit is on that I have scrutinis- 
ed the pleading in the Small Cause C'oui t 
suit veiy carefully and it is quite obvious 
that. the suit was brought on a personal 
covenant and a personal covenant alone 
to pay interest and the plaint care- 
fully abstains from asking for any sort of 
charge upon or other remedy against the 
mortgaged property; and the defence was an 
unsuccessful attempt to force the plaintiff 
into the position of saying that he was 
claiming in a matter which involved an 
adjudication as to immoveable property— 
an attempt which properly failed. 

Then the next thing— and it is apparently 
the ground on which the learned Judge 
went in making this order— is that the 
letter of the 28th of December 1921, which 
demanded the interest was of itself also a 
demand for the principal. That argument 
is one that I fail to appreciate. It is no 
use setting out the letter; there is an un- 
questioned demand for the interest and 
what follows is a warning that, if that 
demand is not complied with, the V^akil 
will be instructed to recover not only 
the interest but the principal. How a 
threat to make a demand can he construed 
as being in itself a demand, I donot under- 
stand and I am free to sa.y on that part 
of Mr. Aingar’s argument tliat 1 have been 
totally unable to follow it. 

On these grounds I think tliat the learned 
Judge’s order is wrong and must be re- 
versed with costs here and below on the 
Original Side scale. 

Krishnati, J. — Thisisanappealagainst 
an order passed by Waller, J.. sitting on the 
Insolvency Court, on an application made 
by the Official Assignee to have a mort- 
gage in favour of the appellant before us, 
declared invalid. 

The learned Judge has passed an order 
in those terms. The reason given for the 
order is this: The mortgagee, it seems 
brought a suit in the Bmall Cause Court, 
Madras, for the interest due, under the 
mortgage bond, for some months. It is 
claimed that because of that circumstance, 
the mortgagee’s right to sue for the prin- 
cipal is barred by O. II, r. 2 of the C. P. C, 


and, therefore, the Official Assignee i-s 
entitled to be given a declaration tliat the 
mortgage is defunct. To start with, tlu-re 
is the difficulty in the way of this aiipiica- 
tion that O. H.'r. 2. does not apply unless 
the mortgagee brings a suit to enlotce 
his mortgage as the rule merely l>ats a 
second suit The question vill arise only 
in a second suit brougiit ly the mortgagee 
and not in an application brought by the 
Official Assignee in the Insolvency Uourl 
as nqu'esenting the insolvent mortgagor. 
In the second place, if we look at the mort- 
gage bond, it clearly contains separate 
covenants as regards payment of interest 
and of principal. It provides tliat the 
mortgagors “shall pay the interest of the 
said debt, every month, within the 5th of 
tliat month, commencing from the 5th of 
the current month, ^lay 1921. ’ It tlieii 
goes on to provide that the mortgagors 
and their heirs shall pay the principal 
amount, Hs. 5.000 and the interest due 
therefore, to the mortgagee or his heirs 
whenever demanded. It is quite clear 
that here we have two independent cove- 
nants; and it leaves it open to the mort- 
gagee to call in his mortgage-money 
whenever he likes or to leave it under mort- 
gage with tlic mortgagors: but the right 
to get the interest every montli is speci- 
ficallj^ provided for and requires no de- 
mand whatsoever, for interest is payable 
independently of demand on the 5th of 
everv month. Tiie sentence that follows 
these two clauses in this mortgage-deed 
is this; “In default of our paying so, you 
and your heirs shall legally proceed upon 
us and on our heirs and on the mortgaged 
properties mentioned in the Sch. ^ A 
below and on our other properties and shall 
realise the amount." It is contended that 
the words “In default of our paying so" 
should be taken to mean “in default of our 
paying either the interest in the first clause 
or the principal amount and interest as in 
the second clause on demand. I am un- 
able to agree with this contention. I think 

the words “in default of our paying so" 
clearly has reference only to the second 
clause, namely, on the failure to pay the 
amount of the principal and interest after 
demand. No demand ivas necessary to 
bring a suit for the interest. A suit for 
interest was brought by the mortgagee in 
the Small Cause Court not against the pro- 
perty itself but to get a personal decree 
against the mortgagors. The fact that he 
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brought that suit before demanding the 
principal cannot prevent a subsequent 
suit being brought for the principal amount 
after demand. If, as lield by Waller, J., 
a demand had already been made for the 
principal money before the suit in the 
Small Cause Court had been brought and 
the principal amount and interest had 
both become payable by the time, O. II, 
r. 2 -would apply to the second suit by 
the mortgagee; but that contention fails 
in this case because I agree with the 
learned Chief Justice that Ex. B does not 
amount to a demand for the payment of 
the principal amount at all. It is as ex- 
plained by his Lordship only a threat that 
proceedings would be taken through a 
Vakil for the purpose of recovering the 
principal as well if the interest is not 
paid; the Vakil if he is instructed will have 
to take the necessary steps under the bond 
to realise the money and the first step which 
he would have to take would be to make the 
necessary demand under the deed ; so that 
with all respect to Waller, J., Ex. B cannot 
be construed, in my opinion, as tantamount 
to a demand for the principal. In this view 
at the date when the Small Cause Suit was 
brought the principal amount of the mort- 
gage money had not become payable, the 
mortgagee not having exercised his option 
of calling it in. Order II, r. 2, then would 
not apply even in the case of a second suit 
on the mortgage. 

The point whether O. XXXIV, r. 14, has 
not got a bearing on this question has not 
been argued and, therefore, I do not wish to 
express any opinion on that point. 

The law^ as to the applicability of O. II, 
r. 2, has been laid down by the Privy 
Council in the cases referred to before us, 
namely, Kishen Narain v. Pal Mai (1) 
and Muhammad Hafiz wMuhammad Zakar- 
iya (2). In the latter case, as Lord Buck- 
master explained where there is a provision 
in the mortgage-deed for the payment of 
interest different from that as to the pay- 
ment of the principal, making two inde- 
pendent covenants, if a personal action is 
brought on the covenant for the payment 
of interest and a decree is obtained, that 
would not prevent a subsequent suit being 
brought for the mortgage- money and O. II, 

(2) 05 Ind. Cas. 79; 4-1 A. 121; 49 I. A. 9; 20 A L. J. 17; 
26 C. W. N. 297; (1922) M. 'VV. N. 89; 35 C. L. J. 126; 42 
M. L. J. 248; 15 L. W. 377; 24 Bom. L. R. 341; 30 W. L. 
T. 224; 3 P. L. T. 279; 1 P. W. R. 1922; (1922) A. I. R. 
(P. C.) 23 (P. C.). 


r. 2 would hii\e no application. That is 
exactly the case here. Order II, r. 2, will 
apply only if at the date of suit both the 
principal and interest had become paj'able. 

In tliese circumstances, I agree with the 
learned Chief Justice that this appeal must 
be allowed wdth costs as against the Official 
Assignee. 

v. N. V. Appeal allou'cd. 

Z. K. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appkai. No. 22 ok 1924. 

June 50, 1925. 

Present: — Mr. Kennedy, J. C.,and 
Dr. DeSouza, A. J. C. 

GANGARAM GHANSHAMDAS— 

Appellant 

I'E'VS H ti 

GIRDHARIMAL CHETANMAL— 

Respondent. 

Limitation Act (IX of 190S), s. lJ~Time requisite 
for obtaining copies — Due diligence — Sum not legally 
payable, delay in payment of, effect of. 

In calculatinf? the time requisite for obtaining a 
copy of the judgment or decree appealed against 
under s. 12 of the Limitation Act the Court has to 
consider whether the appellant has acted with due 
diligence, but by due diligence it should not be 
understood that a party should in order to obtain 
the necessany copies be ready and willing to pay any 
sums which are not legallv leviable from him. [p. 
407. col. 2.] 

Appeal from the judgment and decree of 
the Joint Judge, Sukkur, dated the 9th June 
1924. 

Mr. Kundanmal Dayaram, for the Appel- 
lant. 

Mr. Tolcsing K. Advani^ for the Respond- 
ent. 

JUDGMENT. —In this case a curious 
point of limitation arises as to whether the 
appeal was filed in time in the District 
Court. The District Court held that the 
appeal was time-barred and dismissed the 
appeal. It appears that thp Trial Court 
delivered its judgment on the 10th May 
1923, and that the appellant who was the 
original plaintiff applied for a copy of the 
judgment and the decree on the 6th June 
1923. A copy of the judgment was deliver- 
ed on the 9th June 1923, but a copy of the 
decree was not prepared in the office till 
the 15lh June 1923. The reason for the 
delay was that the defendant had failed to 
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pay the co^ts of makin," true copies of 
certain exhibits which haH been produced 
by him so that the record could not be com- 
pleted in time and eventually the plaintilT 
on being pressed by the clerk was made to 
pay the costs of copying the exhiint^, as 
otherwise the clerk refused to prepare the 
decree. The amount of costs was paitl by 
the plaintiff on the 12th June. The decree 
was prepared on the 15th June and on the 
same day a copy of it was made ready for 
delivery to the plaintiff. It appears that a 
deficit of six-annas was still owing from the 
plaintiff and the copy of the decree though 
it was ready on the loth June was not 
delivered to him till the 19th June, when 
the plaintiff deposited the deficit of six 
annas. 

The learned Joint Judge considered that 
the plaintiff could claini exemption only 
up to the date when the copy of the decree 
was made ready, ric., upto the 15th June and 
not ui)lo the date of its actual delivery to 
him,b€.. 19th June. Heheldthathe {plaintiff} 
was entitled to claim exemption for the 
period between7th June and 15th June 1925 
as being the period retpusite for obtain- 
ing copies of the judgment and the decree. 
On this basis of calculation he was of the 
opinion that the period for filing the appeal 
expired on the 18th June 1923, and as the 
Courts remainetl open, before vacation, till 
the *20111 June 1923, he held that there was 
a delay of three days in filing the appeal, 
and that there was no reason to condone 
thi.^ delay. 

The circumstances under which the 
plaintiff was compelled to pay the costs of 
preparing the copies of Exhibits filed by 
the defendents are not satisfactorily ex- 
plained. It is difficult to say that the 
plaintiff was under a legal liability to pay 
these costs. The plaintiff had to pay them 
because unless they (the costs) Avere paid 
by somebody the clerk refused to prepare 
the decree. The plaintiff’s necesssity was 
the clerk’s opportunity. The plaintiff ap- 
parently paid a certain sum on account 
towards these costs on the 12th and failed 
to pay the balance of six- annas till the 
19th June. The learned Joint Judge has 
held that the plaintiff had failed to exercise 
due diligence because he did not jiay all 
the costs on the 15th June, and this argu- 
ment is re-iriforced by Mr. Tolasing on 
behalf of the respondent Avho argued that 
the plaintiff, if he thought he Avas not liable, 
should have paid under protest, or at any 


rate brought the matter to the notice of tlie 
Judge in Chambers. Hut we are unable 
to say that so long as the legal li;il)ili!y of 
the plaintiff to pay c >sts of j.)repariiig copies 
of the defendant’s exhibits, is not estal)li>li- 
ed there were any laehcs on his part because 
he failed to I'jay tliese costs. Xo <lonl)l the 
learned eJuilge points out that tlie )tlaintiff 
must shoAv tliat he has acted witli clue dili- 
gence, but by due diligence it should not be 
understood that a party should be ready 
and willing to pay any sums which are not 
legally leviable from him. 

It is not clear from the record on what 
account the deficit of six-aniias Avas due. 
But as the learned Judge has proceeded on 
the assumption that the deficit Avas in 
respect of costs of preparing copies of ex- 
hibits we think that the vieAv that there was 
Avant of diligence on the part of the plaint- 
iff cannot ))e sustained. 

We, therefore, hold that the delay in 
filing the appeal in the District ('ourt should 
be comloned and we excmse. the dela\ . We 
reverse the decree of the h'irst Ap )ellute 
Court on the preliminary point of imita- 
tion and recriand the appeal for disposal 
on the merits. The costs Avill abide the 
result. 

p. B. A. Appeal allowed. 

z. K 


CALCUTTA HIGH COURT. 

Appeal prom Okder No. 258 of 1923. 

June 23, 1925. 

Present .--—Justice Sir l^wart Greaves, Kt , 
and Mr. Justice B. B. Ghose. 

NHIPATI NATH BHATTACHAKJEE- 
J udgment-Debtor — Appellant 

I'C VSllS 

JATINDRA KUMAR DAS— Decree-Holder 

— Respondent. 

Civil Procedure Code (.-let of 1908), 0. .VAV, 
rr. 06, VO Execution of decree — Sale-proclamation, 
non-publication of --Irrcfjularity — Waiver. 

Noii-i)ul)licatif>n of the sale-proclamation is not an 
illegality but is an irregularity which can he waived 
by the ju(lginciit-debU)r. [p. 408, col. 2.j 

In order to be bound by waiver, a person must be 
aware of what exactly he is waiving and what riglit 
he is giving up. 

Appeal against an order of the Sub- 
ordinate Judge, P'’ifth Court, Dacca, dated 
the 4th April 1923. 

Mr. Sarat Chandra Roy Chowdhury and 
Babu Girija Mohan Satiyal, for the Appel- 
lant. 
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Rabu Iiajettdva i'haiidva (luhn^ foi' the 
Respondent. 

JUDGMENT. 

Greaves, J. -This is an appeal by the 
judgment-debtor Xn. 4 from an order of the 
Fifth Subordinate Judge of Dacca, dated 
the 4th April 1923. The application before 
the learned Subordinate Judge was to set 
aside the sale of the properties of tlie judg- 
ment-debtor on the ground that there had 
been irregularity in the sale and that no sale 
pioclamation was issued in the case. This 
is liow the matter was opened to us, as the 
argument proceeded it was urged that the 
failure to publish the sale-proclamation was 
not merely an irregularity but an illegality 
and that the sale was, therefore, vitiated. 
The debt due to the decree-holder if 
Rs. 7,000 and odd and it is said that the pro- 
perties of the judgment-debtor which were 
sold for just over Rs. 1,000 were in fact 
worth upwards of Rs. 27,000. 

Now, the facts are set out quite clearly 
and succinctly in the judgment of the learn- 
ed Subordinate Judge. He states that in 
January, R)22, the decree-holder applied for 
execution of the decree and that after the 
sei'vice of the notice the appellant tiled an 
objection in the month of April 1922 to the 
sale. Then it appears that in May 1922, he 
gave up a portion of his objection' and two 
days later, namely, on the 8th May, the objec- 
tion case was dismissed for non-prosecution. 

It further appears that on that day, namely,- 
the 8th May. the appellant before us and 
other judgment-debtor who has not appeal- 
ed, asked for a long time to make a pay- 
ment and waived fresh sale-proclamation 
and also all irregularities in the previous 
sale proclamation. Thereupon the learned 
Judge gave them three months’ time in 
which to discharge their indebtedness to 
the decree-holder and he fixed the 8th 
August 1922 as the date of sale. It appears 
that he also indicated at that time that if 
some substantial payment was made on ac- 
count of the debt he would be prepared to 
favourably consider any further application 
for extension of time. No payment, however, 
was made and the sale took place on the 
12th August the properties being purchased 
by the decree-holder on that date for 
Ks. 1,065. It appears that when the applica- 
tion to which this appeal relates was made to 
the learned Subordinate Judge the decree - 
holder expressed his willingness even then 
to give up the properties if he got his 
money and that he was prepared, moreover, 
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to give time to the judgmeul-debtur to mak® 

the necessary payment in discharge of the 

decree. Even this concession, which was 

offered by the decree holder, apparently, was 

not acceptable to the appellant and he 

relied on what he considered his strict right, 

namely, to have the sale set aside on the 

ground that there was no sale-proclama- 
tion. 

Now, it seems to us that the learned Sub- 
ordinate Judge has quite rightly held that 

on the failure to publish the * sale-proclama- 
tion there was an irregularity that could be 
waived by the judgment-debtor and that 
it has been waived in the present case. We 
have, therefore, to consider in this appeal 
whether the order of the learned Subordinate 
Judge of Dacca in refusing to set aside the 
sale is a wrong order. 

Now, there was a return by the peon of 
publication of the sale-proclamation but it 
appears from the evidence given on behalf 
of the appellant that there was, in fact, no 
service of the sale-proclamation. This is 
spoken to by no less than 5 witnesses who 
gave evidence on behalf of the judgment- 
debtor, namely, Avitness No. 2, Avitness No. 3. 
Avitness No. 4, witness No. 5, and witness 
No. 6 who state that no sale-proclamation 
Avas served on the properties sold. No 
evidence Avas given on behalf of the decree- 
holder to contradict this and I think, there- 
fore, Ave must accept that there Avas, in 
fact, no publication of the sale-proclamation. 
Now, is this an illegality as is suggested 
on behalf of the appellant or is it merely an 
irregularity ? I feel myself no doubt that it 
is not an illegality but it is an irregularity 
which can be AA*aived by theljudgment-debtor. 
The question, therefore, is, has there been 
a AA’aiver by the judgment-debtor in the pre- 
sent case of this irregularity ? It is suggest- 
ed that this is not so and that the judg- 
ment-debtor did not know at the time he 
waived the irregularity that there had been, 
in fact, no service and no publicationof the 
sale-proclamation. Now, theie is no doubt 
that to Avaive anything, you must be aware 
of Avhat 3mu are waiving and you cannot be 
held bound by anj’ waiver unless you are 
aware of what exactlj’ you are waiving and 
Avhat rights you are giving up. I think, 
there is no doubt in the present case that at 
the time the appellant waived any irregu- 
larity in the service of the sale-proclama- 
tion, he was fully aware of the facts of the 
case. This being so, it seems to me that the 
learned Subordinate Judge was perfectly 
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correct ia holding that he could not inter- 
fere having regard to the fact that there had 
been waiver by the judgment-debtor of any 
irregularity that might have taken place in 
connection with the sale-proclamation. Then 
it is suggested that there has been fraud 
and that there could be no waiver of fraud. 
There is no doubt, I think, that if facts 
were concealed by the decree-holder at the 
time of the waiver the judgment-debtor 
would not be bound by any waiver if he 
was ignorant of the fact owing to fraud prac- 
tised by the decree-holder. But I confess 
that I have listened and listened in vain to 
discover what was the fraud upon which the 
appellant relies. The nearest approach tiiat 
•was suggested was the so-called false state- 
ment in the return by the peon with regard 
to the service and publication of the sale 
proclamation. But there is no proof that 
this was instigated by the decree-holder so 
it cannot be deemed rvidence of fraud on 
behalf by the decree-holder. Then it is 
suggested that the entries with regard to 
the value of the properties must have been 
false to the knowledge of the decree-holder 
and that this is a fraud practised by him on 
the Court and on the judgment-debtor. It 
does not seem to me that this is so even if 
the properties were under-valued. 1 do not 
think this is a fraudulent action on behalf 
of the decree- holder so as to entitle the ap- 


The record may be sent down at once. 

Ghose, J.—l agree. 

K. Appeal (lis)aisscd 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Second CiViu Appeal No. 19 oe 1021. 

JunejlO, 1925. 

I*rcsent : — ^Ir. Kennefly, J. (h, and 
Dr. I)e Sou /. a, A. J. C. 

HYDERABAD MUNTCIBAUTY— 

Appellant 
VC vs u s 

HAKUMAL .wo oTiiEUs— R espondents. 

Municipal lax, non-collection of — Abroqatio7i of tax. 

Whoro there is a valid rule duly fjamed by a 
Municipality and duly sanctioned lyr th« levy of a 
certain tax, there can be no tacit or infoiential 
abrogation of the tax, e.g., by non-colleclion of the 
tax for a length of lime, ami so long ns the rule is 
there it may he enforced at any time without Uirther 
ceremony orwiliiout obtaining new sanction. \p. 410, 

col. -.1 

Appeal from the judgment and decree of 
the District Judge. Hyderabad (Sind), dated 
the 18th March 1024. 

Captain C. C. Lends, for the Appel- 
lants. 

Mr. yiotiram Ramchand, for the Respoiid- 


plicant in the circumstances to the order 
which he seeks, namely, to set aside the 
sale. 

It may be very unfortunate for the judg- 
ment-debtor that the properties which lie 
alleges to be worth upwards of Rs. 27, GUO 
have been sold at just over Rs. 1,00U. But 
after all, it seems to me, that he has had 
abundant opportunity to produce the money 
and to pay to decree-holder had he desired 
to do 90. The three months given him from 
April 1922 until the sale of the 12th August 
of that year do not seem to have been 
utilised by the j udgment-debtor in any at- 
tempt to pay off the debt or to pay any sum 
whatsoever on account thereof. Consequent- 
ly it seems to me that he must be liable for 
consequence of his own act and if as 1 think 
there is no fraud and if as 1 think there is 
no illegality we should not be justified in 
the circumstances of the case in interfering 
with the order of the learned Subordinate 
Judge and setting aside the sale. 

The result is that the appeal fails and is 
dismissed with costs. Hearing-fee J gold 
mohurs. 


ents. 

JUDGMENT.— We find it somewhat 
dilhcult to appreciate the reasons why 
the Court of the first instance and the 
Appellate Court decided this suit in tlie 
manner in which they have done. The 
question stripped of unnecessary delail is 
a very simple one. The Hyderabad Munici- 
palil.v levies octroi from persons residing 
within Municipal limits and has issued 
rules to enable it to do so. These rules 
for the purposes of the present litigation 
must be supposed to be valid and to have 
received sufficient sanction. One of these 
rules is r. 12 which requires all addressees 
of parcels liable to octroi duty coming by 
post inter alia to pay the octroi duty on 
such articles. The present plaintifi's were 
called upon to pay octroi duty upon cer- 
tain articles which they had received by 
post and they brought a suit to have it 
declared that the demand of tbe Munici- 
pality is vltra vires and for an injunction 
directing the Municipality not to levy the 
octroi on jjostal articles. Both Courts, name- 
ly, the First Class Bub-Judge of Hyderabad 
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and the District Judge granted a declara- 
tion to the plaintih's and gave them the 
injunction prayed for. And the .Alunici- 
pality now cornea liere in appeal. 

As we have said tliere is apjiarently a 
valid rule duly framed by the Alimicipa'lity 
and duly sanctioned requiring cei tain per- 
sons to pay octroi on postal articles. If that 
rule be still in force and ha.s not been 
abrogated, it is impossible for persons who 
receive i)ostal articles legally to refuse to pay 
such octroi on them as may be due under 
the octori rules. But the allegation of the 
plaintiffs is that there has been an abroga- 
tion of that rule. In vain we invited The 
plaintiffs to point out any resolution of the 
Municipality formally abrogating the liabili- 
ty of the inhabitants to pay octroi on postal 
articles. But they say that tliere has been 
a tacit or inferential abrogation. We are 
not at all clear what is meant by a tacit 
and inferential al)rogation of a tax' or how 
it is possible for those who are responsilile 
for the financial management of the Munici- 
pality to abrogate a tax tacitly and inferen- 
tially seeing that they cannot impose one 
tacitly and inferentially. But we suppose 
the plea is that owing to the conduct of the 
Municipality ill failing to collect this tax 
for some time, it would not be ecfuitable to 
allow them now to collect it. 

A short history, therefore, of the trouble 
may be given. It appears that for a long 
time there was a custom by which iiostal 
articles entering Hyderabad were examined 
and assessed whilst still in the custody of 
the Post Office and that the addressees were 
expected to pay the octroi before taking 
delivery. Now this was apparently used 
either accidentally or intentionally as 
a means of giving trouble to the Post 
Office, and Government, therefore, said if 
the Municipalities persist in examining 
articles at the Post Office (as they were 
in strict law entitled to do, because it 
was the agents of the Post Master 
General who actually brought the articles 
within the Municipal limits), then in that 
case the Government would prohibit levy- 
ing of octroi on postal articles under the 
special powers given to Government by the 
Municipal Act to rescind obnoxious taxes. 

Alarmed at this threat, the Municipality 
ceased to require that the goods should he 
examined at the Post Office and neglected 
to put into force the provdsions of para. 12 
and the rules thereunder. The result was 
that for some months no octroi was levied 
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on postal articles. As may reasonably be 
supposed the result of this was that all per- 
sons living inside Municipal limits who 
wished to import small and valuable 
aj tides otherwise subject to octroi import- 
ed tliem thimigh the Post Office thus escap- 
ing octroi, riiereupon the Municipality be 
thought themselves of r. 12 and proceeded 
to enforce it. From this short narration, it 
would seem that the ^lunicipality never 
tacitly or inferentinlly abrogated this tax. 
All that they did was to abandon a parti- 
cular means of levying this tax. That is 
to say they gave up their right or claim 
to examine the articles at the Post Office. 
But the rate-payer was still bound under 
the r. 12 himself to go and make a declara- 
tion of the value of any postal article 
which arrived and was subject to octroi. 
It may probably be the case that the 
rate-payers did not do their duty and it 
may be that the Municipalily was negligent 
in not compelling them so to do their duty. 
But there has been no abrogation of the 
lule calling upon the rate-pa 5 *ers to pay 
octroi and as the rule is there it may be en- 
forced without further ceremony or without 
obtaining new sanction. 

The fact that the officers of the Munici- 
pality sometimes in correspondence loosely 
called this disuse of a means of collection 
an abrogation of the tax in no way changes 
the legal position. 

As regards the arguments for convenience 
we have nothing to say. It may be that 
the Municipality has been negligent in not 
enfoicing the rule and it maybe that they 

induced hopes to spring up in the minds of 

^ 1 ? that they would be 

able wholly to avoid the paj^'ment of the 

octroi. And it is quite likely that the 
line IS unenforceable in practice and it 
may well penalize the honest Avhile benefit- 
iiig the dishonest, and it is likely that 
shoit notice given may cause some persons 
to suner. Bat all these things are matters 
ofpoIic\’. They are not matters which should 
concern ourselves and there is much to be 
said as far as the question of policj’’ 
^es upon both sides. For instance while 
the extremely rapid introduction of the 
notification of the intentions of Munici- 
pality to enforce r. 12 may cause in some 
respect a hardship to some individuals yet 

necessary in the interests 
K public. Because if a longdate 

had been given every body would have hast- 
ened to import articles subject to octroi 
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before the said date arrived. But as we have 
already said the question of convenience or 
policy of the Municipality is not a question 
for us. It is a matter between the Munici- 
pality on one side and the Government on 
the other or the Municipality on the 
one side and the electors on the other. All 
that we have to do is to ascertain 
whether the plaintiffs have succeeded 
in proving that they are no longer bound 
by the provisions of r. lli and the ancillary 
rules of the Municipal bye laws. And we 
have no hesitation in saying that they are 
so bound and that, therefore, the Munici- 
pality cannot be prevented eby us from 
collecting octroi on postal articles. 

The result, therefore, is that we set aside 
the order of the lower Court and dismiss the 
suit with costs throughout. 

Before the decree is issued the Munici- 
pality must pay deficit amount of Court-fee 
of Rs. 35. 

P. B. A. 

2. K. Appeal alloiced. 


CALCUTTA HIGH COURT. 

Appeal prom Appeli..\te Decree 
No. 201 OF 1923. 

July 3. 1925. 

Present: — IVlr. Justice Cuming 
and Mr. Justice Chakravarti. 

Srijut MANOHAR DAS MAIIANTA 

— P LA I N'T I F F — A P P E L LA N T 

versus 

BROJENDRA LAL DAS and others 

— Defen HANTS— Respondents. 

Bengal Land Revenue Sales .let {XI of IS-'df), s. ol , — 
Sale of estate — Allowance charged upon estate — Encum- 
brance, what is-Xotice, (piestion of, whether arises — 
Suit to recover allowance— Recun'ing liability -Limi- 
tation. 

Tli'J fact that an allowance had been received out of 
certain lands for a long period from several succc.s- 
sive owners is j)roof of the grant of a j)cri)etual 
allowance charged on such lands, [p. -11:2. col. 2.) 

Mana Vikrama v. Karnavan Gopalan .Vair, 30 M. 
203, followed. 

An encumbrance is a right to or interest in land 
which may subsist in any third pe.rson to tlie 
diminution of the value of the land and not inconsist- 
ent with the passing of tlie fee in it by a deed of 
conveyance. [i6id.| 

The period of limitation for a suit for the recovery 
of money where the liability to pay the money is 
recurring, ari.sing every year, runs in respect of the 
amount of each yearly payment from the time wlien 
each yearly amount falls due. The mere failure to 
sue for the money for any particular year for more 
than twelve years would not bar a suit for the 
recovery of an amount which falls due subsequently. 
[p.413, col. 1.] 


BROJBBDRA LAL DAS. 

In a sale under s. 54 of tlie Hcngal Laud lieveinie 
t^ales Act. no question of the, notice of an eneuin- 
brance arises. [i6id J 

Appeal against a decree of Ihe Subordi- 
nate Judge, dated the 2(lth Augu.'-t 1922, 
reversing that of the Munsif, I'drsl Court, 
Burdwan, dated the IGth December 1921. 

Mr. Sarat ClKUidra Pose, Dr. Diottrlco Xoth 
Mitm and Babu iS'nrendva Krishna Pose, fur 
the Appellant . 

Messrs, llara Prosad Chatterji and 
Samarendra Kumar Dull, Babiis Mritijun- 
joy Chatterji, Biraj Mohan Majinndar, 
Kali Kinkar Chakravarti , Shislti)- Kumar 
Ikinerji and Tarakeswar Kath Mitra, for 
tlie Respondents. 

JUDGMENT. 

Cuming, J. — This aiipeal arises out of 
a suit for recovery of Its. 615-2-5 
by the sale of Mou::a Jonardanpur which 
belongs now to defendants Nos. 12 and 13. 
The case of tlie plaintilT who is the Mohanta 
of the gadi of Rajgunj Asthal is that this 
property is charged with a yearly payment 
to him of Rs. 129-1-1-1 kanl. (hie Baidya 
NathTewari who was the predecessor of 
defendants Xos. 3 to 11 promised to pay 
Rs. 120 (.s'/ccY/; per year to the then Mohanta 
Udhadlias for the expenses of the idols of 
the Asthal and as security for the jiayment 
of the said annual amount lie first of all 
promised to make over 101 bighas of land. 
This land, however, not lieing demarcated 
it was not made over to the Mohanta. But 
subsequently a partition having taken place 
between Bai<lyanath Tewari and the heirs 
of his brother Gopinatli Tewari under tlie 
partition deed it was i)rovided that the 
predecessor of defendants Xos. 1 and 2 
should pay to the Mohanta at the rate of 
Rs. 120 (sicc(t) per annum from tiie income 
of Jonardaiijiur. This amount was paid 
for many years to the ^lohaiita by the pre- 
decessors of defendants Nos. 1 and 2; and 
at one time the predecessor of the plaintiff 
obtained a decree for arrears of lids money 
against the predecessor of defendants Nos. *1 
and 2. At the time of the partition Touzi 
No. 21 within which was comprised tlie 
Mouza Jonardanpur was divided up amongst 
the CO sharers and separate accounts were 
opened. That portion of the touzi which 
contained Jonardanpur was sold in January 
1907 for arrears of revenue and was pur- 
chased by defendants Nos. 12 and 13. The 
plaintiff contended that as only a share of 
the estate was sold it was sold with all the 
encumbrances and that this payment of 
the annual amount of Rs. 120 {sicca) was an 
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encumbrance and the purchasers were still 
liable to pay this amount. The case of 
defendants Xos. 12 and 13 with whom we 
are now concerned would seem to be that 
there was no charge on the proj)erty, that 
if so, this charge was not an encumbrance 
and lastly that they were purchasers with- 
out notice and, therefore, they were not 
liable to pay the money. 

The first Court decreed the suit. He held 
that a valid charge was created on the pro- 
perty and that this charge w'as not ex- 
tinguished by the revenue sale. In appeal 
the learned Subordinate Judge held that 
a valid charge was created on the ijropert}’- 
by Baidya Nath Tewari the predecessor of 
defendants Nos. land 2. lie, however, held 
that as the defendants w'ere purchasers with- 
out notice that charge was not enforcible 
against Jonardanpur in their hand and he 
farther found that the charge created on 
Jonardanpur by E.x. 4 was not an encumbr- 
ance within the meaning of s. fi4 of tlie 
Revenue Sale Law. He further found that 
the plaint itfs case was barred by limitation, 
because he liad not brought his case within 
12 years from tlie date of the purchase at 
the revenue sale. 

The ])laintiff has appealed to this (’ourt 
and he contends that the charge created 
by Baidya Natli Tewari is an encumbrance 
and that, therefore, as defendants Nos. 12 
and 13 purchased at the revenue sale only 
a share in the estate under s. 54 of Act XI 
of 1859 they purchased it burdened with 
the charge, and secondly he argues that the 
suit is not barred by limitation. It is a suit 
to enforce payment of money charged on 
an immoveable property and the liability 
was a recurring one and limitation runs 
from each period for which the money was 
due. The respondents who are traversing 
both these points, however, contend that 
no charge whatever was created on the 
property. I shall deal with this point first 
of all, because obviously if no charge was 
created on the property by Baidya Nath 
Tewari then there is nothing more to be 
said and the plaintiff’s suit must fail. Both 
the lower Courts have found that a valid 
charge was created on the property. No 
doubt there is no document which speci- 
fically charges Jonardanpur with the pa}'- 
ment of this Rs. 120. The only document 
that we have is the Ex. 4 in which it is 
stated that in the place of the land which 
he (Baidya Nath Tewari) promised to the 
Mohanta Rs. 120 a year would be paid from 


the income of Jonardanpur. There i 
further evidence that this amount had 
been paid for more than lUO years. The 
lower Courts have, I think, rightly followed 
the princii)le laid clown in the case of Mana 
\^ikrama v. Karnavan Gopalan Nair (1). 
There it was laid down that the fact that 
an allowance liad been received out of 
certain lands for a long period from several 
successive owners is proof of a grant of a 
perpetual allowance charged on such lands. 
This principle, 1 think, may be applied to 
tlie present case. This money was being 
paid for more Ilian 100 years which the 
land must liave obviously passed through 
a number of hands. i think the lower 
Courts were entitled to draw an inference 
from this that there was a charge, on 
Jonardanpur to pay to the Mohanta every 
year the sum of Rs. 120 (sicca). 

I shall now deal with the two points 
raised hy the appellant. The appellant 
contendsthat this charge is an encumbrance 
and that, therefore, the purchasers at the 
revenue sale purchased the property burden- 
ed with this encumbrance. As" far as I 
can see a charge of this character is 
an encumbrance on the land. Bouvier iti 
his Law Dictionary wliich is referred to 
in the case of Prodyote Kumar Tagore v. 
Kakhol Ghandra Sarkar (2) defines an 
encumbrance as “any right to, or interest in, 
land which may subsist in a third person to 
the diminution of the value of the land and 
not inconsistent with the passing of the 
fee in it by a deed of conveyance’’. It seems 
to me that this definition exactly covers the 
present case. This liability to pay Rs. 120 
ev'ery year to the Mohanta is an interest 
in the land which subsists in the Mohanta 
to the diminution of the value of the land. 
Obviously the land in suit is of less value 
on account of the burden. 1 have, there- 
fore, no hesitation in coming to the finding 
that this charge on the land is an encum- 
brance and that Jonardanpur having been 
sold as part of the estate, under s. 54 the 
purchaser took the land burdened with the 
liability to pay Rs. 120 (sicca) to the pre- 
sent plaintiff. 

With regard to the question of limita- 
tion that has been decided by the learned 

bubordiiiate Judge against tlie plaintiff he 
seems to^ hold that as the monej’^ has not 
been paid for more than 12 years the claim 


(1) 30 M. 203. 

s/c 32^'^' ** 
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is entirely barred. Incidentally 1 niay 
point out that this question of limitation 
was not argued, nor pressed in the C nirt 
of first instance. The learned Subordinate 
Judge is clearly wrong in the hnding he 
has come to on this point. The suit is a 
suit for recovery of money due and the 
liability to pay this money is a recurring 
liability arising every year and the period 
of limitation runs from the time when each 
yearly amount fell due. The mere failure 
to sue for the money for any particular 
year for more than 1*2 j^ears would not bar 
a suit for the amount which subseciuently 
became due. 

A further point raised by the respondents 
is that they are purchasers without notice 
of the encumbrance. In a sale under s. 54 
of Act XI of 1859 no question of notice 
arises. 

The result, therefore, is that this appeal 
succeeds. The decree of the lower Appel- 
late Court is set aside and that of the 
Court of first instance restored. 

The appellant is entitled to his costs both 
here and in the lower Appellate Court 
from defendants Nos, 12 and 13. The other 
respondents will bear their own costs of 
this appeal. The order of the lower Appel- 
late Court as to the costs of the defendants 
other than defendants Nos. 12 and 13 will 
remain unaltered. 

Chakravarti, J.— 1 agree with my 
learned brother in the order which he pro- 
poses to make in this case. I shall add 
only a few words. Defendants Nos. 12 and 
13 purchased at a revenue sale a separate 
account which amongst other properties 
consisted of a Ttiouza called Jonardanpiu. 
They purchased, therefore, theil/ou^a Jonar- 
danpur and under the provisions of s. 51 
of the Revenue Sale Law they took it with 
all the encumbrances existing upon the 
property. The plaintiif by this suit wants to 
enforce payment of a certain sum of money 
by the sale of Mouza Jonardanpur. Now, 
the sole and real question in this case is 
“was there any encumbrance upon Jonar- 
danpur when it was sold for arrears of 
revenue?” An encumbrance is a burden 
upon a property and ordinarily it dimi- 
nishes the value of the property in question. 
Now, it appears that the predecessor of 
defendants Noa. 1 to 11 dedicated 101 
bighas of land within Mouza Jonardanpur 
in favour of a certain Thakur of which 
the present plaintiff and his predecessors 
w'ere she^baits as Moliantas. It appears that 


BROJENDEA LAL DAS. -113 

it was not found possililc to deinar(*ate 101 
/u'j/Arii-so dedicated It further a])]>ca!s from 
ivirtition deed executed hetw(‘en the owners 
of t lie original jirop'-riy that Jonar- 

danjuu' was assigned liy the partition to 
the predecessor of defendants Nos 1 and 2 
with a burden of leaving Us. DO (slcra) 
out of the income of Mouza Jonardanpur 
ill lieu of the said 101 bigJias of land. 
Apparently it was with the assent of the 
]iredece=sor of the plaint ill. As it appears 
that subseiiuent to (he date of that paitition 
that is 1808 the sum of money had been 
all along paid by the predecessor of defend- 
ants Nos. 1 and' 2 and in fact by defend- 
ants Nos. 1 ami 2 themselves and received 
by the plaintiff and his jiredecessors. It 
also appears that in the year 18()7 a decree 
was obtained by the predecessor of tlie 
present plaintiff against the then holder of 
the Mouza Jonardanpur for the amount of 
Rs. 120 (6’/ccu) then as Rs. 129 and odd in 

Comijany’s coin. The charge mentioned in 
the ]>artition deed was enforced by a 
decree of the Court. In the circumstances 
both the Courts have held that Mouza 
.lonardanpur was held by defendants Nos. 

I and 2 subject to the burden of iiayment 
of Rs. 129 and odd to tlic plaintiff. 

It has been argued by the learned Ad- 
vocate who appears for the respondents 
that no cliarge was created in favour of 
the Thakur of which the plaintiff is the 
shebait. I agree witii my learned brother 
that it is clear that there was a liability 
created upon this property of Monza Jonar- 
danpur for the payment of Rs. 129 and odd 
ill favour of the Thakur. In the days when 
this transaction took place no formal deed 
was necessary for the creation of a charge 
in favour of a Thakur in the way of debut’ 
ter. From the circumstances which 1 have 
stated it is quite clear that the income of 
Jonardanpur to the extent of Rs. 120 {sicca) 
was assigned for the sheha and ]mja of the 
Thakur. Whoever was the holder of this 
Mouza Jonardanpur was liable to pay this 
sum out of the income of the mouza. In 
my opinion, therefore, there was a valid 
charge upon this property created in the 
manner stated above. This certainly was 
a burden upon the property when it was 
sold for arrears of revenue under s. 54 of 
Act XI of 1859; the defendants Nos. 12 and 
13 when they purchased the property pur- 
chased it subject to that burden and, there- 
fore, as minus the income which was 
dedicated in favour of the Thakur. With 
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these few words I agree with my learned 
brother in the judgment which he has just 
delivered. 

z. K. Appeal allowed. 


MADRAS HIGH COURT. 

Appeal against Order No. 233 of 1923. 

January 7, 1925. 

Present: — ^Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

LINGAM VEERA RAGHAVA RAO— 
Petitionbr — Defendant — Appellant 

VC VSH S 

.MALLAPRAGADA GL:RUNATHA RAO 
— Decree-Holder — Respondent. 

Civil Procedure Code 1' of 1008', .s*. 4^, O. XXI, 
rr. -jS, (in — Execution of decree— Attachment —Claim 
proccediu'js -Scope of enquiry — Profjerty liable under 
decire, effect of —Omission to implead party — Xotice, 
want of, effect of —Appeal — Prejudice. 

The enquiry under O. XXI. r. 58 of tlie C. 1’. C. is 
designed to cover cases wliere a third party comes 
forward with a claim to the property attached on the 
ground tliat it is not attachable as the property of 
the judgment-debtor or liable for the decree, [p. 115, 
col. 2.] 

In sucli an emiuiry the Court can release the pro- 
perty from attachment only if the conditions laid 
down in r. GO of O. XXI of the C. 1*. C. are found. 
Where, however, a party admits that the property 
attached is the property of the judgment-debtor in 
his hands and liable for the decree, lie cannot maintain 
an application, under r. 58 of O. XXI. An attachment 
cannot be raised at the instance of such a person 
merely on the ground that the decree-holder by a 
mistake omitted his name from the e.xecution petition 
where it is found that in prior proceedings he had 
been made a party and had admitted the liability of 
the property in his Jiands. 

In considering whetlier the legal representative of 
a judgment-debtor is entitled to maintain an appeal 
under s. 47 of tlie C. P. C. against an order of the 
K.xecuting Court merely on the ground of want of 
notice, the Court must consider whether that want of 
notice has in anj* way itrejudioed the appellant. 

Appeal against an order of the District 
Court, Ganjam, at Barhampore, in E. A. 
No. 166 of 1922, in E. P. No. 16 of 1920, in 
O. S.No. 6 of 1903. 

Mr. C. Sambasiva Rao, for the Appellant. 

Mr. Y. Suryanai'ayana^ for the Respond- 
ent. 

JUDGMENT.— This is an appeal 
against the order of the District Court, 
Ganjam in a claim petition under O. XXI, 
r. 58. The circumstances briefly are as 
follows: The plaintifl sued in 1903 for the 
recovery of certain lands, the chief 
defendant being oneSubbaRao, the second 
defendant in the case. He got a decree 


which was confirmed by the High Court 
on appeal in 1909. He got delivery in 
1911 and in 1913 he Bled E. P. No. 67 of 
1913 for mesne profits due under the decree. 
8ubba Rao died while the appeal was 
pending and his mother was brought on 
record as his legal representative. She died 
before the execution petition was filed. In 
the execution petition, the brothers of Subba 
Rao were added as legal representatives 
and the father of Subba Rao, the third 
defendant in the suit was also made a 
counter-petitioner. The assets of Subba 
Rao in their hands were attached. On 
3rd November 1914, this execution petition 
was struck olf the file with directions to 
the decree-holder to renew it after the 
appeal against the first Court’s order was 
disposed of finally by the High Court, On 
16th November 1915 the decree-holder put 
in another E. P. No 59 of 1915 against the 
same parties. In that execution petition 
the brothers claimed the property as the joint 
family property of themselves and Subba 
Rao. This claim was dismissed by the District 
Judge and by the High Court also on 23rd 
January 1920 and those decisions declared 
unequivocally that the property was Subba 
Rao’s separate property. This execution peti- 
tion was dismissed on 18th November 1921 
as the decree-holder elected to proceed with 
a fresh execution petition which he had 
filed. This was E. P. No. 16 of 1920 put 
in on 28t(i April 1920 for the same relief 
against the same property, and the property 
was attached as the property of the judg- 
ment-debtor, Subba Rao, in the hands of 
the counter-petitioners on 25th July 1922. 
To this execution application, for some 
reason or other, the third defendant, the 
father of Subba Rao, was not made a party. 
Taking advantage of this, he put in a 
claim petition against the attachment on 
the ground that he had had no notice. The 
hearing of this claim petition went on pari 
passu with a petition by the decree-holder 
to add the third defendant as a party in the 
execution petition. The District Judge 
dismissed the claim petition and added 
the third defendant as a party to the 
execution petition on 23rd April 1923. 
Against the order dismissing the claim 
petition the present appeal is filed. He 
has not appealed or moved in revision 
against the order adding him as a party 
to the execution petition, although in the 
course of the hearing before us, he contended 

that that order was contrary to law because 
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tlieCoui’t could not bring him on in the exe- 
cution petition more than 12 yeard after the 
date of the decree. We are iiere, however, 
strictly confined to dealing with the ai)()eul 
against the order on the claim petition. 

Now, the High Court's judgment on 23rd 
January 1920 made it clear to both parties 
that the true legal representative of Subba 
Kao was his father the third defendant. 
The third defendant does not deny that 
the propQi't}* attached is the estate of 
Subba Kao in his hands and that it is 
liable to be proceeded against in execution 
for the decree amount. His claim, there- 
fore, is not that he holds this proi)erty in 
any right of his own, l:)ut only as ilie legal 
representative of the judgment-debtor, and 
the ground on which he pul in his claim 
petition E. A. No. 100 of 1922, was not 
that the property w'as not that of the 
judgment-debtor and not liable for the 
decree, but the purely technical one that, 
the holder of the assets of the judgment- 
debtor, had not been brought on record 
in the exe(mtion petition and given notice 
therein. 

The District Judge went elaborately into 
the case and dismissed the claim petition 
on two grounds, first, that the third defend- 
ant had already in a counter put in by 
him in E. P. No. 67 of 1913 on 18th Decem- 
ber 1921 as guardian of two of the brothers 
of Subba Kao, defendants Nos. 36 and 37, 
declared that he had no right to the proiier- 
ty, and was, therefore, estopped from now 
putting forward the contrary; and second, 
that the estate of Subba Kao was sufficiently 
represented in the execution petition for 
purposes of execution by the brothers of 
Subba Kao even though they were not the 
true legal representatives. 

As to the first point, it was disclosed dur- 
ing the course of the argument before us 
that the District Judge was in error in sup- 
posing that the counter of defendants Nos. 
36 and 37 was put in by the third defendant. 
They were then actually majors and put 
in their counter as such. The statement 
therein that their father has no right what- 
ever to the property, therefore, was not 
made by the father at all and cannot form 
an estoppel against him. 

As to the second point, the question 
whether the placing on record of a wrong 
legal representative will bind the estate in 
such execution proceedings was gone into 
to some extent before us but we stopped 
the argument on that point as it seemed to 
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US Tuinecessary to go into it further for the 
decision of the case. 

We are of opinion th U the third defend- 
ant’s present i)etition was unsu^itainal)le 
under (). XXI, r. bS. Tlie enquir\' under 
that Order is designed to cover cases where 
a third i>arty conies forward with a claiin 
to the projierty on the ground that it is 
not attachalde' as the pro[)ertyof the judg- 
ment-debtor or liable for the decree. Now, 
the third defendant has all along admitted 
and admits now that this pioiierty is the 
property of the judgment-debtor in his 
hands and liable for the decree. In such 
an emiuiry the CVnirt can release the i)ro- 
jicrty from attachment only if the conditions 
of r. 60 are found; and that is not the 
present case at all. The Court could not 
then ill law under this enquiry allow the 
third defendant's claim. 

The petition of claim, however, was put 
in also under s. 47 of the (.’. P. C., and iios- 
sibly the question of want of notice might 
falfto be considered if it is taken to be a 
case under that section; but, in considering 
whethei' an ajiiieal from an order under that 
section should be allowed merely on the 
ground of want of notice in the execution 
lietition, the Court must consider whether 
that want of notice has in any way prejudiced 
tlie aiJpellant. In the present case we cannot 
conceive how it has ])rejiidiccd the appel- 
lant, nor is he able to suggest to us of what 
benefit it would have been to him if he had 
got the notice. He admits that the property 
is liable for the decree and has admitted 
it all along. He has been a party to two 
previous execution proceedings in which 
the property, which was in his possession 
all along, was attached as the assets of 
Subba ilao and he raised no objections 
to that, because he obviously could not, and 
has never denied thatjhese.assets were liable 
for the decree. So far back as 23rd April 
1923, he was added as a party to this execu- 
tion petition and he has not yet soug:ht to 
have that order set aside. He is obviously 
now endeavouring merely to take advantage 
of a mistake made by the decree-holder in 
omitting his name from the execution 
petition- -a mistake which, in view of his 
attitude throughout, cannot in any Avay 
pi'ofit him, or get rid of the cardinal fact 
that the jn'operty attached is liable for 
the decree, unless the decree-holder's claim 
is barred by time. His own claim, there- 
fore, is obviously unsustainable, for, even 
if he was on record in E. P. No. 10 of 
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1020 no plea which he could raise would 
avail him. The only object of putting him 
on record and giving him notice is to give 
him an opportunity to put forward any 
claim wliich he has in his own right to the 
property or any question of limitation 
barring the execution petition. As to the 
former he was in no better i.^osition than 
he had been when he was on _ record in 
the two previous execution petitions; and 
as to the latter, there is no (luestion of 
E. P. No. 16 of 1920 being time-barred. 

No question of the continuance of attach- 
ment in E. P. No. 67 of 1913 for the bene- 
fit of E P. No. 16 of 1920 need be raised 
here. In E. P. No. 16 of 1920 there was a 
valid fresh attachment on 25th July 1922and 
E. P. No. 16 of 1920 was not time-barred. 

We can, therefore, see no reason to inter- 
fere with the order of the lower Court and 
dismiss this appeal with costs. 

V. X. V. Appeal dismissed. 

z. K. 


CALCUTTA HIGH COURT, 

Appeal fkom Appell.vte Decree No. 23 

OF 1923. 

June 29, 1925. 

/''reseat:— Mr. Justice Cuming and 
Mr. Justice Chakravarti. 

Kumar BIRENDRA NATH ROY 

BAHADUR— Plaintiff— Appellant 

versus 

ANADI PRASANNA DUTTA— 
Defendant — Respondent, 

Landlord and tenant— Rent-decree, ex parte, against 
executor, whether binding on legatee . . . 

An ex parte decree for rent obtained against the 
e.xecutor of an estate, which decides that the relation- 
siiip of landlord and tenant subsists between the 
parties, is binding upon a legatee in the absence of 
proof of fraud, or of the fact that the estate was not 
properly represented by the executor in the previous 
suit on the ground that his capacity as an execu- 
tor had come to an end before that suit was brought, 
or that there has been a change of circumstances 
subsequent to the decree which has made the decree 
ineffectual, [p. 417, col 1.1 , o u 

Appeal against a decree of the bub- 
ordinate Judge, Pabna, dated the 18th of 
July 1922, reversing that of the Additional 
Munsif, Serajgunj, dated the 30th of June 

Mr. Mahendra Nath Ro%j and Babu P/ia- 
nindra. Lai Maitra^ for the Appellant. 


[91 I. 0. 1925] 

Bahna Brojo Lai Chakravarti and SantB 
moy Majuvidar, for the Respondents. 

JUDGMENT. 

Chakravarti, J. — This is an appeal 
by the plaintilY ancl arises out of a suit for 
rent. The plaintiffs case shortly stated 
was this : that originally there was a jotc 
in the name of one Ram Lochan Chatterjee 
bearing a rental of Rs. 40 that the jote was 
subsequently sub-divided into 3 jotes^ one 
bearing a rental of Rs. 20 representing an 
8-annas share of which Satish Uhandra 
Dutta was the tenant, the other jote of a 
1-annas share was held by Saroda Nath 
Dutta at a rental of Rs. 10 and the other 
jote of 4-annas share bearing a rental of 
Rs. 10 was held by the predecessor of the 
present defendant Anadi Prasanna Dutta. 
The defence of the defendant was that the 
plaintilY was not the only owner of the land 
for which this suit for rent had been brought 
but that the defendant was the o\\'ner of 
tlie land as zemindar. He further pleaded 
that there was no relationship of landlord 
and tenant between the parties. 

Now, it ajipears that the Court of first 
instance gave a decree to the plaintiff and 
oil appeal by the defendant the learned 
Bubordinate Judge has reversed that decree 
and dismissed the plaintiff’s suit. The 
present appeal is against the judgment 
and decree of the learned Subordinate 
Judge dismissing the suit. 

Now it appears that the learned Munsif 
found that the estate of the defendant’s 
predecessor was in the hand of a lady called 
Subhadra as executrix to the estate of her 
husband and the defendant is the owner of 
the estate now as a legatee under the Will 
of his father. The Court of first instance 
found upon the evidence that Subhadra 
had been paying rent for the jote before. 
That in the year 1916 three suits were 
brought by the plaintiff against the three 
defendants tenants whom I have described 
before and that the suit which was brought 
against Subhadra as the executrix to her 
husband’s estate was decreed ex parte for 
rent in the year 1916. The learned Munsif 
further found that the prox>erty in suit 
belonged to the plaintiff and gave a decree 
for the rent. The learned Subordinate 
Judge went first into the question of title 
and he was not satisfied that the plaintiff 
has proved his title. After finding that 
the learned Subordinate J udge deals 
the ex parte decree which the plaintiff 
obtained against Subhadra, and as to that 
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all that he sa5'S is “It is not, therefore, quite 
clear whether Subhadra represented the 
defendant’s estate at the time when the 
ex parte decree in the rent suit was obtained 
by the plaintiff." In that view the learned 
Subordinate Judge gave no effect to the 
ex parte decree obtained against Subhadra. 
Now, it appears to us that when it is not 
disputed that Subhadra was the executrix 
of her husband’s estate and was in posses- 
sion of the estate of her husband and was 
paying rent to the plaintiff in the previous 
years and the ex parte decree was obtained 
against her as an executrix the ex parte 
decree would be prima facie binding upon 
the defendant. It does not matter whether 
the decree was ex parte or a contested 
one. It is nonetheless binding upon the 
defendant. But the defendant was en- 
titled to show that the decree was not 
binding upon him on the ground that 
the estate was not properly represented 
by Subhadra on the ground that her capaci- 
ty as an executor had come to an end be- 
fore that suit was brought. The onus of 
proving that fact which was specially 
within the knowledge of the defendant 
was clearly upon him and upon the 
evidence which he has adduced the 
learned Subordinate Judge was notable 
to come to a definite finding to the 
effect that the estate was ^ not repre- 
sented by Subhadra. There is no other 
ground upon which the defendant seeks to 
gat rid of the effect of the ex parte decree 
against him. That being so we think that 
the defendant is bound by the ex parte 
decree. It is clear that the decree 
did decide the question of the rela- 
tionship of landlord and tenant between 
the parties. The defendant has made no 
attempt to show that the decree was obtain- 
ed by fraud or that thei'e was any change 
of circumstances subsequent to the decree 
which made the decree ineffectual. In the 
absence of any such finding we think the 
decree is binding against the defendant. 

In this view we think the judgment of the 
learned Subordinate Judge is wrong and 
that the judgment of the Munsif ought to 
be restored with costs both of this jCourt 
and of the lower Appellate Court. 

Cuming, J.— I agree. 

z, K. Appeal allowed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 572 of 1925. 

June 25, 1925. 

Present: — Justice Sir lOwart (Ireaves, Ki’,, 
and Mr. Justice B. B. Clliose. 

L. K. COCNSKLL — Petitioner 

VC )*SHS 

Srimati SUKUMARI DIOVI — Opposite 

Partv. 

Lanillord and tenant — Lease included in lease, 

whether actually deinised--Tcst - Intention. 

Tlte mere fact that a certain i)li)t of land which is 
in actual e.xistence is comprised in an agreement of 
tenancy i.s not conclusive that tliere was a ;;cnuino 
letting of that jilot or that it was the intention of 
the parties that the plot slionld he included in tlie 
demise The real test in <nalcr to determine wliethcr 
there was a demise c-f the plot is wln tlier there 
was a genuine intention on the jiart of the lessor 
that the lessee should be put in possession of the 
j>lot as part of th.* demise, [p. 118, c >1. '2, p. lit), col, l.J 

Rule against an order of the C’ourt of 
the President of the Calcutta Improve- 
ment Tribunal, dated the 4th April 1925, 
in Revision Case No. 98 of 1921, i)referred 
against that of the Court of the Controller 
of Rents, Calcutta, dated the 8lh August 
1924. in Standard Rent (^use Nc. 278 of 1924. 

^Ir. A. xV. Ckowdkury (with him Babu 
Iliralal Ganguly), for tlie Petitioner. 

"Mv. B. Chalcarvarty (with him Sir P. C, 
Mitter and Babu Hiralal Chakravarty), for 
Opposite Party. 

JUDGMENT. 

Greaves, J.— This Rule was obtained 
at the instance of the petitioner L. R. 
Gounsell against an order of the President 
of the Tribunal, dated the 4th xVpril 1925, 
refusing to fix a standard rent in respect 
of the premises referred to in the petition 
on the ground that they were outside the 
provisions of the Calcutta Kent Act. 

The facts are these. On the 30th November 
1922 a lease was entered into between Suku- 
mari Devi of the one part and Lionel Rose 
Oounsell, the petitioner of the other part. 
By the lease the upper fiat of No. 0 Rawdoa 
Street and the out-offices thereof together 
with a piece and parcel of land for 
“pleasure garden" situate at Mudi Shah- 
nagore within the jurisdiction of the Tolly- 
gunge Municipality were demised to the 
petitioner for a term of five years from the 
Ist December 1922 to the 30th November 
1927 at a clear monthly rent of Rs. 450, 
The other provisions of the lease are not 
material for the purposes of this application. 
The schedule to the lease sets out in detail 
the demised premises. The first item in 

the schedule is the at 6Rawdon Streep 
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the second item is a plot and parcel of land 
situate at Mudi Shahnagore ^iihin the 

limits of the Tollygunge Municii>alit v Iviii--- 

111 Division 5 , Siib-dJ vision S, being* iioicN 
hig No. 57, Dilii 5o giauis. Police station 

lollygunge, measiiiiijgabout more 

or less, hounded on the north and west bv 

land of Jadunandan Lala on the east by 

land of Lakhi Bibi and on the south bv a 
common passage. 

The dispute between the parlies realiv 
arises with regard to the second item c'f 
land contained in the schedule. The land- 
lord contends that there was a genuine 
demise not merely of the upper Hat of iSo (i 

Rawdon Street but also of the 10 cot las ot 
land at Tollygunge and that consequently 

the Rent Controller has no jurisdiction to 
fix the standard rent of the premises. The 
petitioner, on the ether liand. contends that 
there was no genuine letting of tJie 10 
cotias- of land at Tollygunge and that the 
real tenancy is of ihe u[.q.er tlatof the pre- 
mises No. 6 Rawdon Street and that cou- 
sequtntly, the juiisdicticn of tiie Rent 
Controller has nut been ousted. The matter 
came before the Pant Controller in the 
month of August 1924 and no evidence was 
adduced before him on behalf of the land- 
lord. Apparently, his legal adviser left the 

Court without cross-examining any of the 

■witnesses called on behalf of the petitioner. 

was called befoie 
the President of the Tribunal on behalf of 

the landlord. The evidence consisted of 
two persons employed by the Luebund of 
the petitioner but their evidence has not 
been accepted by the President of the 
Tribunal and both the Rent ConuolJer and 
the President of the Tribunal have accepted 
the evidence which was given on behalf of 

the petitioner befoie us. The Rent Con- 
troller found that the relationship of land- 
lord and tenant did not exist as regards the 
Tollygunge plot and he states that this had 
not been challenged but he relies fer this 
finding on a judgment of the Munsif in 
certain civil proceedings between the 
parties. 1 understand that judgment was 
put in evidence as an exhibit before the 
Rent Controller but we think that it is 
better that this judgment should not be 
relied on for the purposes of this case. The 
sister of the petitioner gave evidence before 
the Rent Controller and she stated that the 
plot of land in Tollygunge could not be 
traced. In the lesult, the Rent Controller 

jylying, I think, on the passage in the 
1 ’ 


sokcmari DEvr. [91 p iggg 

Munsif s judgment, to which I have refer- 
red, found that the letting merely extended 
to the u()per ilat of No. b Rawdon Street and 
accordingly, he has lixed a standard rent 
for the i)iemises of Rs. 259 per month in- 
clusive of taxes. If he had jurisdiction then 
no question arises so far as we are concern- 
ed with regard to the standard rent that has 
been fixed. The matter was taken before 
the President of the Tribunal at tlie instance 
of the laiidlord and he raises as the second 
issue this; "Does tlic tenancy of the 
ojiposite party include anything besides the 
upper Hat of No. 0 Rawdon Street? Is the 
flat a premises within the meaning of cl. (e) 
of s. 2 of the Rent Act? if not, can any 
standard rent be fixed for it ? With regard 
to the second issue the President stales 
that it is admitted that the lease under 
whicli petitioner holds the Hat covers 
also some laud in Tollygunge and he states 
that the case of the petitioner was that 
alihuugh the land was mentioned in the 
lease iie had never been put in possession 
of it. Ihe President goes on to stale that 
the petitioner had sworn to that and that 
he accepts his testimony on this point. 
Ihen he goes on to state that the contention 
of tlie tenant, that is to say, the petitioner 
A\as that as the lessor lias not put him in 
possession of the plot of land it could not 
be said to have been let to him and he seems 
to have arrived at a conclusion in favour of 
the landlord on the ground that he finds 
comprised in the lease this plot of land in 
lollygunge. He states that no other ground 
was laised by the petitioner other than that 
he had never been put in possession of this 
land. He then states that the petitioner 
used the word ‘'mythical" with reference to 
theland and that fie also stated that he had 
obtained informatiomabout its location so 
that it could not be said that it was 
fictitious. 

.f learned President 

of the Tribunal I do not think that these 

two reasons dispose of the case. Ihe mere 

fact that we find comprised in an agreenrient 
of tenancy a certain plot of land is not con* 
elusive that there was a genuine letting of 
that plot or that it was the intention of the 
parties that that should be included in the 

demise and 1 also think that the mere fact 

that the land itself existed is not suflBcient 
to dispese of the case. Whether the land 

existed or not is not a question 
which we can ueciue but 1 am prepared to 

assume for the purposes of this judgment 
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that there is a plot of land corresponding in 
general particularly with that set out in the 
lease hut even so I do not think that this 
disposes of the matter. I think, the real 
test to be applied is this. Was there any 
genuine intention on the part of the lessor 
that the petitioner should be put in posses- 
sion of this piece of land as part of the 
demise, that is to say, was it really his in- 
tention that the lease should extend as well 
to the land at Tollygimge as to the upper 
flat of No. 6 Rawdon Street. Turning to 
the evidence on behalf of the petitioner 
which has been accepted by both the Rent 
Controller and the President of Tribunal we 
find that again and again the petitioner was 
asking both before the tenancy to be shown 
the land and after the tenancy to be shown 
the land and to be put in possession thereof 
and when we find that there is no attempt 
either to indicate the land or to put] tlie 
petitioner in possession of it I think the 
conclusion is inevitable that it was not 
really the intention of the lessor to include 
this in the demise but that he merely put 
it in to the lease as an attempt to evade the 
provisions of the Rent Act with regard to 
the upper flat of the premises No. 6 Rawdon 
Street. 

For these reasons, therefore, I think, that 
the judgment of the President of the 
Tribunal is not correct and that \ve ought 
to restore the judgment of the Rent Con- 
troller who, I think, rightly held that he 
had jurisdiction in the circumstances to fix 
a standard rent in respect of the upper flat 
of No. 6 Rawdon Street. 

The result is that we make the Rule 
absolute and the petitioner will be entitled 
to his costs— hearing- fee 5 gold viohurs. 

It appears that the President of the 
Tribunal having decided the question of 
jurisdiction against the petitioner stated 
that the other issues need not be considered. 
The matter, therefore, will go back to the 
President of the Tribunal in order that he 
may deal with the issues other than the 
Issue No. 2 which deals with the question 
of jurisdiction. 

Ghose, J.— I agree. 

z, K. Rulemade absolute. 
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BOMBAY HIGH COURT. 

Original Civil Jurisdiction Suit 

No. 023 OF 11)22. 

July 28, li)25. 

Present: — Mr. Justice (’rump. 

RAMCHANDRA RAMVALLAPll 

AND OTQKliS — PLAINTIFFS 

versus 

CJOMTIBAI AND OTHERS — Defundants. 

I n.sura)ice, marine — Time polici/- Warranty of sea- 
wortliine.^s—Tremium, non-paifinent of — Suit to recorer 
lossefi, mnintainabHiti/ of. 

Un a time policy of marine in.suiiiiice there is no 
warranty of seaworthiness, [p. 1-0. c<.)l. 1.] 

The non-payment of the premium <luo under a 
policy of marine insurance affor<ls no <lefc'nce to the 
underwriter in answer to a suit by the assured to 
recover losses, [p. 12U. col. 2.J 

Mr. Atnin (witli him Messrs. CoLtman, M. 
C. Sctalvad and Munshi), for the Plaintiffs. 

Mr. Binninej (with him Mr. BaJiadurji), 
for Defendant No. 1. 

Mr. Vyas, for Defendant No. 4. 

JUDGMENT. — The plaintilfs have 
filed this suit as the owners of a vessel 
called the Fatehichair to recover from the 
defendants as underwriters the sum alleged 
to be due on a policy of marine insurance 
effected on the above vessel. Defendants 
Nos. 1 and 4, who appear and contest the 
suit, have raised a variety of defences 
which will be found embodied in the 
thirteen issues that have been raised in 
the suit. In most of those defences there 
is little or no substance and I do not find 
it necessary to discuss them at any length. 

The plaintiffs’ case is that the policy was 
a time policy for two hundred and eighty 
days and that the ship sailed from Jam- 
nagar in September 1919 with a cargo of 
rice and proceeded to various ports, finally 
arriving at Busrah about the beginning of 
the month of January 1920. The details 
of the voyage as far as Busrah are not 
necessary for the purposes of the present 
suit. After the vessel left Busrah, it is 
said, she proceeded to Fao, and after leav- 
ing Fao she encountered bad weather and 
was driven ashore on the coast of the 
Persian Gulf near a place called Mastafa. 
There she became a total loss and the 
tfaptain and the crew made their way to 
Linga, whence a telegram was sent to the 
owners in Bombay, and from Linga they 
proceeded via Karachi to Jamnagar, the 
home port of the vessel in question. 

That is in brief the plaintiffs’ case, and 
turning to those issues which are of minor 
importance and which embody defences, 
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wliicli might well have l)een omitted hav- 
ing regard to thf' evidence in the rnse. I 
will make the following reinajks. The 
first issue is: Whether the plaintilTs are 
owners of the vessel FatehL-hai r. As to 
that, it is sufficient to say that ihei'e is the 
evidence of a partner in tlie plaintiIVs' iiiin 
that ttiey purchased the vessel. That evi- 
dence is supported l)y extracts from Ins 
accounts showing payments made to^vards 
the purchase piice. There is the evidence 
of tlie ca[>tain who swears that the plaintitys 
were the owners. 'I'here is liie evidence of 
tlie broker who elTected the ptdicy and of 
the ])lainliffs’ miDum and there is also the 
fact that the defendants, the underwriters, 
accepted the plainlitYs' firm as the owners 
of the vessel wljen lliey elTected the insur- 
ance. d'here is also oltur evidence "which 
it is unnecessary to di.-cu.^s. Against all 
that there is nothing upon the recoid to 
suggest that any other prison was the 
owner of this craft; and, therefore, there 
can be no doubt that the first issue must 
be answered in the affirmative. 

The second issue is: Whether the plaint- 
iffs had any insurable interest; and the 
finding on that follows the finding on the 
first issue. 

Then, another point has been taken that 
the vessel was not seaworthy, and that too is 
one which possesses no substance whatever. 
It is settled law that on a time policy theie 
is no warranty of seaworthiness, and in any 
case it would be for the defendants to show 
that the vessel was not seawoill.y. The 
evidence of the captain at least implies 
that she was seaworthy and theie is i.olhiug 
w’hatever to the contrary. 

'i’hen, again, an issue is raised: Whe- 
ther the vessel was lost by tlie perils 
insuied against. Precisely what is under- 
stood by that issue I do not apprehend. 
No argument has been advanced before me 
upon the point, and seeing that the vessel, 
if the stoiy told before me is true, was lost 
by the perils of the sea, there is nothing in 
that defence. It was further denied that 
the vessel was lost in the manner alleged 
in the plaint. As to that, there is no room 
for reasonable doubt in the light of the 
evidence recorded. The tindal JusubAbu 
gave a very lively and apparently truthful 
account of the voyage and of the manner 
in which the vessel was lost. I see no 
reason whatever to decline to accept the 
story told by him. I believe it to be true; 
fmd the only criticism made was that 


wliereas in the plaint the date of the loss 
was given as February 20, 1920 a calcula- 
tion of llie dates given by the tindal in his 
evidenee would bring the date to somew here 
al)out Februaiv 7. Well, that is a discie- 
l‘aney which perhaps would have been 
avoided if a little care had been taken to 
arrive at the precise date; but it is one 
which is immaterial and docs rud detract 
in anv wav from the truth of tlie storv told 
by the tindal. In other respects, no criti- 
cism lias l^een made on this man's evidence 
and I accept it as true. It clearly shows 
that the ship met bad w'eatlier the third 
day after she left Fao, that bad weather 
got w’orse and at a certain point when a 
squall was approaching the crew endeavour- 
ed to take down the sail and while they 
were doing so the pulley on the mast 
jammed and the mast was carried over- 
hoard. They were obliged to cut it loose 
to avoid further damage and to bring the 
shij) to anchor. After some time the 
anchor cable broke and the ship drifted 
towards a rock and during the night on a 
falling tide the ship was practically broken 
up. I Ho not feel any reason to doubt that 
the ship was so broken up as to lose her 
character as a ship and, therefore, there 
was an absolute total loss. Enough has 
been said to show that the questions raised 
in the fourth, fifth and sixth issues must 
also be answ'ered in favour of the plaintiffs. 

The real point in this case, in fact the 
only arguable point, is as to the question 
of the premium. First, it is argued that 
no premium has been paid and from this 
it is further argued that the plaintiffs, the 
assured in this case, are not entitled to 
recover anything on the policy. These two 
questions, that is whether in point of fact 
the premium was paid and whether if it 
was not paid the result is as contended for 
by the defendants, are closely interconnect- 
ed. In my opinion it makes no difference 
w’hether the premium was in fact paid or 
not; and I will approach the question which 
arises from that point of view'. It is, I 
understand, conceded that under the Eng- 
lish Law relating to marine insurance the 
non-payment would afford no defence to the 
underwriter on a suit by the assured to 
recover losses. The matter is compendiously 
stated in Halsbury’s Laws of England, Vol. 
XVII, Art. 692, and I will cite a short 
passage: — 

‘'Unless otherwise agreed, where a marine 

policy is effected on behalf of the assured 
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by a broker, the broker is directly respon- 
sible to the insurer for the preiniuin, and 
the insurer is directly responsible to the 
assured for the amount which may be 
payable in respect of losses or in respect 
of returnable preaiium. Where a marine 
polic}^ effected on behalf of the assuied by 
a broker acknowledges the receipt of the 
premium, such acknowledgment is, in the 
absence of fraud, conclusive as bet\yeen the 
insurer and the assured, but not as between 

the insurer and broker.” ^ . 

It must necessarily follow from that that 
in a suit between the assured _ and the 
underwriter, no question can arise as to 

the payment of premium. 

The matter will be found further dis^cuss- 
ed in Arnould on Marine Insurance, > ol. 1, 
(10th Edition), page 155. The judgment of 
Bayley, J., in the case of PoiDtr ;v. Batcher 
(1) is there cited. The passage runs as 

follows: — - 

“According to the ordinary course ot 

trade between the assured, the broker, 
and the underwriter, the assured does 
not, in the first instance, pay the pre- 
mium to the broker, nor does the latter 
pay it to the underwriter. But as between 
the assured and the underwriter the 
miums.are considered as paid. The under- 
writer, to whom, in most instances, the 
assure«l are unknown, looks to the broker 
for payment, and he to the assured, l ie 
latter pay the premiums to the liroker only, 
and he is a middle-man tietween the assured 
and the underwriter. But he is not solely 
agent; heJ is a principal to receive the 
money from the assured, and to pay it to 

the underwriters.” i- i • 

That practice has now been embodied in 

the English Statute Law in s. 51 of the 

Marine Insurance Act. 

That is, in brief, the law upon this 
point in England, and no doubt that law 
rests upon a long course of usage, and it 
cannot be assumed that the same course ot 
usage is applicable to marine insurance m 
Bombay of the nature of that now before 
us. Blit before coming to the evidence in 
the case, there are various considerations 
which may be set out as indicating that in 
all probability the law is the same. In the 
first place it is extremely likely that the 
practice of marine insurance in Bond^ay is 
borrowed from the English usage, bo far 

(1) {1B29) 10 n. & G. .129 atT- 339; 5 Man. & Ry. 
327', 8 L, J.-K. H, (o. s.) 217; 109 E. R. b-; ->1 R- 


as I am aware, marine insurance is of a 
western birth and has been adopted from 
English sources; it is thus by no means 
improbable that the English usage will be 
found to prevail in Bombay. In the second 
place, this contention is not, as far as my 
knowledge goes, a new one. I am aware 
from at least one case that has been before 
me that it has been asserted before and 
though in that case the dispute was settled 
and *^no decision was arrived at, there it 
was practically admitted that the usnge 
was as is now alleged. Further, there was 
a suit as regards the payment of the pre- 
mium upon this very policy between the 
assured and the broker; and Mr. Justice 
Pratt, who decided that suit, judicially le- 
co^nised the usage in Bombay to be the 
same as in England upon this pomt. (See 
judgment February 2, 1^23, inSuitNo. 40. )I 
of 1922). Next, the wording of the policy 
itself susrgests that that is so. T.he fifth 
clause of the policy is as follows:— ”Tho 
insurance premium in respect of this vessel 
has been debited to the account of Thakar 
Tulsidas Ramdas,” this Thakar Tulsidas 
Ramdas being the broker who brought 
about the policy. Why that clause should 
be inserted as one of the conditions of the 
policy is not clear unless the parties re- 
co’^nised it to have some effect and tiie 
onTy effect that it could have would be that 
the debiting the premium to the broker 
was held as between the underwriter and 
the assured to be equivalent to the pay- 
ment of the premium. 

Next, it is material with reference to 
this matter to invite attention to the con- 
duct ot the defendants themselve.s before 
the suit was filed. If the non-payment of 
premium were so obvious and so glaiing 
a fiaw in the plaintiffs' case as lias been 
suggested in the argument before me, one 
wmdd have anticipated that no sooner a 
claim was made the underwriters would 
have replied ; ” My dear Sir, you cannot 

seek to recover on this policy because no 
Tiremium was paid. As a matter of fact 
nothing of the kind was said. The plaintiff 
firm on receipt of the news of the loss of 
the vessel communicated that news to the 
underwriters on March 2, 1920, and on April 
7 1920, they wrote to the underwriters 

calling upon them to pay their quota 
of the loss. On August 10, 1920, the plaint- 
iffs wrote again saying that they had been 
verbally requested by the broker to furnisli 
the underwritersjwith papers about the 
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loss of the vessel and asking for details 
papers required. It is in evidence 
that no answer was received to any of 
these letters or to the reminder which was 
sent on September 19, 1920. The matters 
rested there until on July 23, 1921, the plaint- 
iffs addressed the underwriters through 
their attorneys calling upon them to 
pay the amount of the policy. On July 28, 
1921, for the first time we get a statement 
of the case for the defendants upon this 
point. First they say that the policy does 
not apply to the voyage referred to. Next, 
they deny the wreck. Thirdly, they say 
that the goods on board the vessel were 
not the goods covered by the policy. Then, 
they say they have not been furnished 
with the necessary papers and they go on 
to make a detailed demand for certain 
documents. In that letter from beginning 
to end there is not one word about the 
non-payment of the premium : and that 
tacit admission on the part of the defend- 
ants is a further corroboration of the 
usage which is now set up. But the matter 
does not rest here. 

There is in the case a very fair body of 
apparently truthful testimony for the 
plaintiffs upon this point and not one line 
of evidence for the defendants to contra- 
dict it. Ghellabhai Hansraj, a partner in 
the plaintiffs’ firm, says that the underwriter 
looks to the broker for the payment of 
premium. That is his experience as an 
insurer of several vessels. Then, we have 
very a reliable witness Mathuradas Kanji, 
who is both an owner of vessels and an 
underwriter of considerable experience. 
He says : 

“The underwriter looks to the broker 
alone for the payment of the premium. If 
the assured fails the })roker is bound to pay 
the premium.” 

He then goes on to say : — 

“ If a policy is effected and a ship is lost 
before the premium is paid the under- 
writer is responsible. If a policy for 
280 days is effected in September 1919 and 
the ship is lost in February 1920 the non- 
payment of premium does not release the 
underwriter of his liability. The actual 
payment of premium does not affect the 
liability of the insurer.,’ 

Then again he says : — 

“ If the insurer does not pay the assured 
has no claim against the broker ; that is as 
far as payment of loss is concerned. If the 
ship ia not lost the insurer can sue the 
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broker for the premium whether the assur- 
ed has paid the broker or not. I know 
many cases in which the broker has been 
compelled to pay. I never go to Court and 
cannot remember instances.” 

Tulsidas Ramdas, who was broker in this 
case, supports this position. He says 

“The assured pays the premium to the 
broker. That is the invariable practice... 
The underwriter looks to the broker for 
his premium.” 

Then, there is the evidence of Narandas 
Chathurbhuj, the Munim of a firm of under- 
writers, and he states : — 

“ We do not keep any account in the 
name of the assured. Our account is in 
the name of the broker. In case of loss the 
amount is debited to the broker. I have 
never heard of any case in which any 
objection was raised to paying loss on the 
ground that the premium was not paid.” 

Healso says that “he cannot give instances 

in which the underwriter has paid loss 

when the broker has not paid the premium 

in the month of Shravan,'^ That of course 

because no instance of the kind has occur- 

red. Then, we have the evidence of Jivan- 

das Ramdas, an insurance broker of twenty 

years’ standing, and he too says that the 

underwriter looks to the broker for his 

premium, and he gives instances in his 

own practice where the assured having 

failed, he himself as broker had to pay the 

premium to the underwriters. He also 
says : — 

“If there is an account between the 
underwriter and the broker the account may 
run on, but if the underwriter insists on 

being paid at Shravan the broker is bound 
to pay.” 

Now, ^ if all that evidence is taken to- 
gethei, it seems to me to establish almost 
conclusively that the practice in this matter 
in Bombay is equivalent to or identical 
with the practice which the English Law 
has recognised in the passages which 1 have 
already set out. I really do not feel that 
there is any doubt though so far as I am 
aware the inatter has not been judicially 
decided in these Courts as between the 
underwriter and the assured. That being 
so IS there any reason why the Court should 
refuse to give effect to this usage? 1 can 

see none. 

It was argued that supposing the pre- 
mium was not paid by the broker there 
would be no consideration for the contract. 

aad that, therefore, the contract would be 
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bad as provided in the Indian Contract 
Act ; but that argument, I think, rests upon 
two fallacies. First, s. 1 of the Indian 
Contract Act specifically exempts any us^ge 
■or custom of trade ; and secondly, I fail to 
see liow it can be said that there is no 
consideration for a contract such as this. 
The consideration for the contract is the 
broker’s undertaking to pay the premium, 
and that consideration, though it moves 
from a third person, is good consideration 
as the law stands in India. Therefore, it 
appears immaterial to me in this case to 
consider whether the broker Tulsidas Ram- 
das did or did not i)ay the premium to the 
defendants. If he did not, they have their 
remedy against him. If he did, cadit 
qucRStio. But in no case is the right of 
the assured to recover the loss affected in 
any way. 

it follows necessarily from what I have 
said that the plaintiffs are entitled to re- 
cover the amount claimed in their plaint. 
Therefore, there must be a decree against 
the first defendant as prayed in cl. 1 of 
the prayer of the plaint, and decree against 
each of the remaining defendants as prayed 
in cl. 2 of the prayer. 

The defendants' attorneys to refund 
R-i. 53J pill by the plaintiffs to the defend- 
ants. 

Tiie costs of the suit to include the costs 
of the commission. 

z. K. Suit decreed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2181 

OF 1922. 

June 21, 1925. 

Present:— Mr. Justice Cuming and 
Mr. Justice Chakra varti 
MONOHAR MUKHERJEE— Plaintiff- 

Appellant 

versus 

SURESH CHANDRA MUKHERJEE and 
I OTHERS — Defendants — Respondents. 

Will, constT^ction of — Identification of property — 
Appeal, second — Question of fact. 

Where the words of a devise are plain and the 
only question is as to the identification of the 
property referred to, the question is not one of the 
construction of a doc\iment, and cannot be argued in 
second appeal, [p. 121, col. 2.] 

A Will reeiteci that certain rooms on the northern 
and southern .side of a particular building were set 
apart for the residence of tlie servants in connection 
with the liiirary and thi servants in connection with 
the baithahhhana 


Held, that the northern and soutliern rooms wer^ 
assigned for the joint use of the servants of tho 
library and ihe haithakkiiana. and that it was not tin? 
intention of the testator to assign the northern rooms 
for the use of the servants of the library and tlie 
.southern rooms for the use of the servants of the 
baithakkhana. [p. 125, col. 1.] 

Appeal against a decree of the District 
Jtidge, Hoogly, dated the 31st May 1922, 
reversing that of the Subordinate Judge, 
Second Court of that District, dated the 31st 
July 1920. 

Dr. Dwarka Nath Mitra and Babu 7/ira 
Lai Chakravarti, for the Appellant 

Babu ffaradhan Chatter jee, for the Re- 
spondents. 

JUDGMENT. 

Cuming, J. — In the suit out of which 
this appeal has arisen the plaintiff sued for 
recovery of possession on establishment of 
title of two rooms and a certain varandah. 
The ca.se of the plaintiff was that these 
rooms together \vith a very large property 
belonged to Babu Joy Kissen Mukherjiof 
Uttarpara. This gentleman had three sons 
Kara Mohan, Raja Peary Mohan and Raj 
Mohun. Hara Mohan had two sons Rash 
Behari and Shiv Narayan. During Babu 
Joy Kissen Mukherji’s lifetime the three 
sons Hara Mohan, Peary Mohan and Raj 
Mohan acquired considerable properties of 
their own and these properties were manag- 
ed by Babu Joy Kissen Mukherji in con- 
junction with his own property. About 9 
years before his death Babu Joy Kissen 
Mukherji in 1879 executed a Will by w'hich 
he dedicated certain of his properties to a 
library. In this Will he set out in detail 
which of the properties under his manage- 
ment belonged to his sons. It is admitted 
that any property dealt with by him as 
his own is his own property. The plaintiff’s 
case is that these two disputed rooms be- 
longed not to Babu Joy Kissen Mukherji 
but to Hara Mohan and from Hara Mohan 
came to his sons Rash Behari and Shiv 
Narayan. Rash Behari apparently got into 
financial difficulty and two Receivers were 
appointed to his properties. It is the plaint- 
iff’s case that he purchased this property 
from the Receivers of the estate of Rash 
Behari Mukherji. The purchase was made 
by the plaintiff in 1915. The case of the 
plaintiff is that he never got possession of 
this properly after his purchase. 

The defence was that the property be- 
longed not to Hara Mohan but to Babu 
Joy Kissen and that it was by him de- 
dicated to [the use of the Uttarpara 
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and that the T’ttarpara 
had all along been in pos- 
session of it. 

The Trial Court held that the property 
belonged not to Babu Joy Kissen Mukherji 
but to his son Babu Hara Mohan and on 
that finding he decreed the plaintiff’s suit. 
On appeal tbe learned District Judge held 
that the property in dispute was dedicated 
by Babu Joy Kissen Mukherji to the Uttar- 
para Public Library, that it belonged to 
Babu Joj’^ Kissen Mukherji and not to his 
son Hara Mohan and that the property in 
dispute had all along been in the possession 
of the T ttarpara Public Library being occu- 
pied by the library servants. 

Dr. flitter on belialf of the appellant lias 
urged first that on a proper construction 
of the ill it should be held that the pro- 
perty belonged to Hara Mohan and secondly 
assuming that the property belonged to Babu 
Joy Kissen it had not been dedicated to the 
library but it had been devised by the Will 
of Rash Beliari. 

With regard to the first point. Dr. Mitter 
argues that where the Will talks of brick 
built kitchen, stable and the rooms for 
Durwans on the northern and southern side 
of the building as being set apart for 
the residence of the servants in connection 
with the library and the servants in con- 
nection with baithakkhana on the upper 
floor of the library it means that the 
rooms on the north of the library were 
for the residence of the servants of the 
library and that the rooms on the south 
of the library, two of which are these 
disputed rooms were for the use of the 
servants of the kaithakkhava. It is suffi- 
cient to say that I do not think that the 
words bear this construction. The words 
in themselves ai e perfectly plain and they 
do not specify- that the rooms on the north 
are for tbe servants of the library and 
the rooms on the south are for the servants 
of the baithakkhana. What the AVill says 
is that the rooms on the north and the 
south are for the use of the servants of 
library and of the baithakkhana. It seems 
to me that even if the learned Advocate’s 
arguments were correct it would not help 
his case materially. Both the parties ad- 
mitted that Babu Joy Kissen only dealt 
with his own property and did not deal 
with the property of his sons. Therefore, 
if he dealt with these disputed rooms it 
must be because these rooms were his ow’n 
property. I have no hegit^tioQ in holding 
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that tlie interpretation of these words by 
the learned District Judge is the correct 
one, and that the rooms to the north and 
the soutli of the library were set apart 
for the use of the servants of the baithak- 
khana and the library. It has not been 
denied that these rooms in dispute are 
included in this expression rooms to the 
north and the south of the library. This 
clearly indicates that these rooms were 
the property of Babu Joy Kissen Mukherji, 
and were not the property of Hara Mohan 
Mukherji. Otherwise as I have pointed out 
Babu Jo\’ Kissen Miiklierji would not have 
dealt with it. 

The second ground put forward by the 
appellant is that even assuming that they 
belonged to Babu Joy Kissen Mukherji 
they were not dedicated to the library 
but they were devised by the Will to 
Rash Behafi. In other words, it was 
devised for the use of Rash Behari’s ser- 
vant, I have already held that these pro- 
perties were not allotted exclusively to the 
use of the baithakkhana but were allotted 
to the use both of the library and also of 
the baithakkhana. 

Lastly the appellant has urged that these 
properties actually formed part of the pro- 
perties of Hara Mohan and to support this 
contention he relies on certain statement 
in Sch. ka in which the properties of 
Hara Mohan are detailed and he relies on 
the following words “within Boro Pergana 
south-western side of the said compound 
of the library of kismat Uttarpara east of 
thepublicroad moknrrari jama Hand together 
with built rooms and pucca shop house and 
godowns about 3 cottas." 1 he learned Dis- 
trict Judge has not been able to identify 
the pioperty herein described as being 
identical with the property now in dis- 
pute. It cannot be said that this is a 
question of construction of the document. 
The words are perfectly plain and the only 
question is to what property they refer. 
That cannot be construed as a question of 
construction of a document and, therefore, 
cannot be argued in second appeal. 

The result is that the appeal must fail 
and is dismissed with costs. 

Chakravarti, J. — I agree that this 
appeal should be dismissed with costs. 

It is necessary for the purpose of the 
disposal of this second appeal, to say this: 
one of the questions raised in the suit 
was as to whether the property now in 

dispute belonged tp Babu Joy Kiaseu. 
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Mukherji orto his son Hara !Mohan Mukherj L 
As to this the learned^ District Judge 
differing from the finding of the learned 
Subordinate Judge has found on the evi- 
dence that the property originally ^ did 
belong to Babu Joy Kissen Mukherji and 
not to his son Hara Mohan. Assuming 
therefore, as found that the property did 
belong to Babu Joy Kissen Mukherji the 
plaintiff put his case in the alternative 
that by the Will of Babu Joy Kissen 
Mukherji the rooms in dispute were given 
to the sons of Babu Hara Mohan Mukherji. 

I agree with the construction which the 
learned District Judge has put upon the 
part of the Will which refers to this pro- 
perty. In order to construe the Will as 
suggested by the plaintilT the learned 
Subordinate Judge read the word ^'Dakshin 
to mean not what it ordinarily means, 
namely, the southern direction, but some- 
thing else. That is a construction which 
Dr. Mitra who appears for the appellant 
did not submit before us as a proper con- 
struction of the word. The learned Doctor 
contended that in order to arrive at a 
true construction of the words we ought 
to read the word ‘^respectively" in the 
sentence dealing with this property, that 
is, he contended, that the northern rooms 
were assigned for the use of the servants 
of the library and the southern rooms 
that is the rooms in dispute were assigned 
to the use of the servants of the owner 
of the baitfiakkhayio, namely, Babu Rash 
Behari Mukherji. In my opinion we cannot 
introduce a word which is not there when 
the clause in the Will can be well construed 
as it stands without the addition of any 
other words. I do not think it ispeiniis- 
sible to construe a Will by unnecessarily 
adding a word. 1 think the clause cleaily 
means that both the northern and southern 
rooms were assigned for the joint use of the 
servants of the library and also of the ser- 
vants attached to the services of the baithak- 
khava. 

Apart from the question which 1 have 
discussed there is a finding by the District 
Judge that the rooms now in dispute had 
been all along in the pos.session of the 
Dttarpara Public Library. That being so, 

I think this finding alone was sufficient for 

the dismissal of the plaintiff s suit. 

In this view I think the appeal is conclud- 
ed and the plaintiff’s suit has been rightly 

dismissed. ^ ■ j 

2 ^ Appeal dxsmxssea. 


BABU LAL V. RaMPHEU SiNGH. 

OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Atphal No. 30 of 15)25. 
SeiUember 11, li)25. 

Present: — Mr. Dalai, J. P. 

BABU LAL AND ANOTHER— Defendants— 

Appellants 
re rsus 

RAMPHER SIXGII and others — 
Plaintiffs — Respondents. 

Limitation Act ilX of VJtiS), IJ- -U'n./M/ opplica- 
tion for copy of decrcc-Subscpicnt correct npplicution 
— Time, exclusion of. 

Ju<l<Xinent in ii caste wms on l.’Uli of May. 

Copv was applied for ou 21)1 li May without meiitiou- 
inji the date of the iu<l"iiicul. It was n-turned on 
2:Uh with the unused stainji h'l- the con.-et entry. 
Another application for cop.'’ P"’ 

July with tlie same uuuscmI .stamp, ami tlic c 'j)y 
/jraiifed on lUth .Inly. Appeal was tiled on iMlli .Inly. 
The limitation for the appi'al was .'I'.) days : 

Held, that the lime taken for the pn'parati'm (d the 
c<jpy was cloarlv from the .»rd of July to lOfli of .Tuly 
and' not from 2olh May to 10th July and the appeal 
was beyond time. 

Second appeal against an order of the Dis- 
trict Judge, Fyzabad, dated the ICth Octo- 
ber 1924, affirming that of the Additional 
Sub-Judge, Sultanpur, dated the I3th 
May 192t. 

'Slv. J. K. Bntterji, forthe Appellants. 
I^Iessrs. JI. Jliisein and (Luipat Sahai, for 
the Respondents. 


JUDGMENT.— The petition of appeal 
was dismissed by the lower Appellate Oourt 
on the ground that it was filed beyond time. 
The judgment of the Trial Oourt was passed 
on 13lh of May. so the 30 days expired on 
the 12th of June. Eight days weie taken in 
supplying a copy bringing tlie period up to 
20th of June, which fell during the vaca- 
tion. so the appeal ought to liave been filed 
on the 3r-l of July. It is argued here that 
the period for the preparation of the copy 
should Vie taken from the 2(>th of May 1924 to 
the lOtii of July 1924. There is no ground 
for this indulgence. Wlieii the application 
for copy was tiled on ^fith May 1924 the 
date of 'the judgment was not given, so 
the stamp paper was returned by the 
munsirimto the applicant Babu Lai under 
date 29Lh May 1924 'fliere is an endorse- 
ment on the stamp "Returned unused to 
Babu Lai. signed viunsarim 29th May 
1924". Subsequently another application 
with the same unused stamp was put in on 
3rd of July 1924 and the copy was given to 
the applicant on 10th of July 1924. The 
time taken for the preparation of the copy 
W£is clearly from the 3rd of July to the lOtfi 

4 
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of July and not from the 26th of ]\Iay to 
the 10th of July. 

The learned Counsel for the defendants- 
appellants here read a letter from his friend 
in Fyzabad to the elfect that the learned 
District Judge was entirely wrong and that 
when the copy of the ilunsifs judgment 
was brought to the Pleader at Fyzabad 
there was the entry of 26th May 1924 only 
on the copy as the date on which the ap- 
plication was made and no entry of 3rd July 
1924. There is no affidavit to support this 
statement in the letter from the Pleader. 
The entry 3rd July appeared on the back 
of the copy and there is also the endorse- 
ment regarding the return of unused stamp 
which ought to have warned the Pleader in 
Fyzabad. This entry of return must have 
been made because when the stamp paper 
was not used, it had to be returned to the 
applicant according to rules. Without such 
return the applicant could not have known 
that it was not possible to grant him a copy 
or that is why another application was made 
on 3rd July 1924. It was his negligence 
that in the first application the date of the 
delivery of judgment of the MunsiPs Court 
was not given. There is no question of a 
mistake of any officer of the Court mislead- 
ing either the Pleader or the appellant. In 
fact when the appeal was taken to the 
Pleader it was beyond time. The Pleader's 
want of knowledge of Babu LgI's first 
blunder maybe due to his negligence in not 
examining the copy properly. As regards 
the knovvledgeof Babu Lai there can be 
no question that he knew all the facts. An 
appeal which ought to have been filed on 
the 3rd of July was not filed till the 24tb. 
There is no reason whatever to excuse 
this long delay of three weeks. 

No circumstances exist entitling the 
appellant to the benefit of the provisions 
of s. 5 of the Limitation Act. 

I dismiss this appeal with costs. Costs 
will include Rs. 25 to be paid to Babu 
Nageshar Prasad Vakil of Sultanpur who is 
guardian of the respondents Samala Prasad 
and Mangal Prasad. Notices were issued 
to these respondents and so the guardian 
had to appear here. This sum of Rs. 25 
may be recovered by the Pleader by exe- 
cuting a decree to that amount. 

H. Appeal dismissed. 
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BOMBAY HIGH COURT. 

Second Civil Appeal No, 505 op iy:?3. 

July 10, 1925. 

Present: — Mr. Justice Fawcett and 
Mr. JiLstice Madgavkar. 

DODBASAPPA DHARMAPPA— 

Plaintiff — Appellant 

V6 V fills 

PRADHANAPPA VEN KAPPA .\n*d others 

^ , — D E FE N I) A .VTS — R ES ro X D E X TS . 

(Act V of 100, S). (). VI, r. 4, 
-d' A’.V/, r. 0(> — ICxt'riidim of decree 

—-bale Suit by auction-purchimcr to rccoa r a- 

ston from judgmeut-ilchlor --Framl, fdca of, u-hcther 
can be raised in defence - Particulars of fraud — 
PleaduKjs—Jssues, how to be framed — Procedure. 

1 *^ wlio iias allowed an auction 

sale or liis j)roperty ine.xecution of the fieoree ])ass-ed 

against him to lie contirmed is not flcharicd frf'm 
setting up a defence of fraud in the condu(*t of tlie sale 
in answer to a suit brought again.st him l»v the auction- 
purchaser to recover possession of the properlv. He 
must however, give full particulars of the' fraud 
alleged by him and on which he relies, fp. 1:^7. col. 2.] 

* . 1 ■ 1 . a Court should frame issues 

m a suit are laid down in r. 3 of O. XIV of the C. 

. L/. and the Court ha« no power to take the case 
out of the hands of the parties and to make f<.r any of 
them a case which he has no intention of making for 
dimself. In framing issues the Court shouM not travel 
outside tho pleadin^^s an<l averments of the parties, 
[p. 428, cols. 1 20 ^ 

^ ^ourt ha.« power under r. a of 

^ frame additional issues, but 

the additional issues authorized by this rule are such 

as may be necessary for the determination of the 
matters in controversy between the parties, and it ia 
ij intention of the Legislature that the .hidgo 
should travel outside the actual averments and 
counter-averments of the parties. But the Court must 
consider the case made by a party and not the case 
as moulded by the astuteness of the Judge. The mere 
fact that the parties are given an opportunity of 
adducing additional evidence in regard to the issues 
fi^amed by the Court itself which are md based upon 
the pleadings of the parties does not suffice to vali- 

coM^^^ adopted by the Court, [p. -l.-U. 

A person who is charged with fraud should, when 
he IS examined m Court a.s a witnes.s. be eross- 
examined m regard to the allegations of fraud and 
Ills explanation taken into consideration in arriving at 

a decision upon the point, [p. 43), col 2.1 

charge against a bidder at an 
auction-sale that he and those who have acted in con- 

vftnf'T! ^ acted in such a manner ns to pre-i 

vent the best price being obtained for the propertv 
does not of itself amount to a cnarge of fraud, nor 

430 concert invalidate the sale to him. 

Second appeal from the decision of 
the Assistant Judge, Dharwar, in Appeal 
No 33 of 1920, confirming that of the 

No 246 Oadag, in Civil Suit 

Mr. G.N Thakor (with him Mr. D. K 
Afanenfra?*), for the Appellant. 
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Messrs. R. A. Jahagirdar and *1. G. 
Desai, for the Respondents. 

JUDGMENT. 

Madgavkar, J. — The plaintiff-ap- 
pellant Dodbasappa purchased the right, 
title and interest of defendant No. 3 Bhid- 
dappa and defendant No. -1, Pundappa, in 
the land in suit in execution of a money 
decree against them in favour of Rangrao 
in Suit No. (>2 of 1905. The sale was con- 
firmed and the appellant got the sale cer- 
tificate in 1907. The present suit is for 
possession. Uefendants-respondents Nos. 1 
and 2 refuse to give him possession on the 
ground that they are in possession as mort- 
gagees and that the mortgage has not ex- 
pired. The suit is also resisted by de- 
fendants Nos. 3 and 4 on the ground that 
the appellant has been guilty of fraud in 
execution. Both the ■ lower C’ourts have 
upheld the respondents' plea and dismissed 
the suit. The plaintiff appeals. 

The precise issues found in both the lower 
Courts were that the execution had proceed- 
ed without notice to respondent No. 4 and 
that the appellant was guilty of this fraud 
as well as of misrepresentation to the Court 
at the time of sale that there was a mort- 
gage of Rs. 2,500 on the property, whereas 
the actual mortgage amount was less, lie 
thus induced the Court to confirm the sale 
though the price realized was Rs. 325. 

Four main points are taken in the appeal 
for the appellant. (1) The respondentshaving 
failed to pursue their remedy to^ set aside 
the sale as laid down under O. NXI, r. 90, 
cannot now set up the present defence with- 
out first setting aside the sale by way of 
application or suit. f2) Respondent No. 4 
failed in his pleadings to givethe necessary 
particulars of the fraud; and the fraud held 
proved was based on a new case set up by 
the Trial Court and not raisedby respondent 
No 4. (3) The findings of fraud were based 
not upon the legal evidence but were sur- 
mises arrived at t‘y irregular procedure. (4) 
As in any case, defendant-respondent No. 3, 
who was admittedly an owner of the nor- 
thern half, had not defended the suit, as 
against him at least, the appellant s claim 
should have been allowed. 

It is contended lor the respondents that 
in the judgment appealed against no serious 
objection to the procedure in the Trial 
Court appears to have been taken that the 
appellant consented to certain previous de- 
positions being put in and that, therefore, 
the findings of the lower Courts should be 
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accepted; and although as regards misrepre- 
sentation as to the amount of the mortgage. 
Issues Nos. 8 to 11 were raised by the 'frial 
Court at a late stage, ample o)>'' rtunity was 
given to both sides to adduce videnc(‘, and 
the a))pellant was, tlierefore n no way jue- 
judiced. In view of our cou .dusion on the 
other points, it is not necessary to exjuess a 
definite opinion on the lirst contejition of 
the appellant. Rut, speaking for myself, it 
appears to me to be too wide a proposition 
that a defence is barred V)ecausea suit might 
be barred, or that a judgment-debtor, wlio 
has allowed the sale to be conlirmed, can- 
not subseciuently set up a defence (T fraud, 
as in the i')resent case. 

In this appeal it is necessary to (*nter into 
some detail ns to the aclual tiial and of the 
]deadings. In his written statement, Kx. 
15, respondent No. 3 set ni) 'h, lirstly’ 

collnsion between the aj^pellant and re- 
spondents Nos. 1 and 2, secondly, ([)ara. 0), 
absence of notice of 1 he excention ]>roceed- 
ings, and thirdly, agieement between the 
decree-holder Rangrao and t he apiiellant to 
purchase the property for a small amount. 
Apart from t lis, no ])articular fraud was 
alleged. Order VI. r. 4, is clear that the 
appellant was entilleil to ])articulars of the 
misrepresentation and framl set up to resist 
the title ordinal ily vesting in him under s. 
()5, C. P. C. — a )Mincii)le emphasised by 
Ijord Selborne, L. C-. in Wallingford v. 
Mutual Socienj (Ij. 

These particulais of fiaud vere only 
added in the respondents' evidiuice, lix. 37. 
What the precise collusion consisted of had 
not been even set uj) and, therefore, lie 
refers pre^-'umably to the collusi(m set ui) by 
respondent No 3, in the previous Suit 
No. 40 of 1912, that was decided against 
respondent No. 3 in the judgment Kx. 58. 

Ajiart from its vagueness the case of col- 
lusion as between the appellant and respon- 
dent No. 3 may l)]ieiiy be dismissed as 
having been I'es judicata in the litigation 
between the two parties concerned, when it 
was raised by respondent No. 3 as plaintiff; 
and even if jirovc-d, it would hardly suffice 
for the sale to he set aside by the jiarties 
concerned six years after the event, simi- 
larly no particulars were given in the plead- 
ings of the alleged collusion between the 
appellant and respondents Nos. 1 and 2 Jn 
the written statement the only substantial 
ground alleged is the absence of notice. It 

(1) (1880) 5 App. Cas. Gso at [>. B07; jO L. J. U. IJ 
49; 4.VL. T. 258; 29 W. K. 81, 
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would have been preferable perhaps if the 
second issue in the d'rial Court had been 
dedned and confined to this allegation of 
fraud instead of its being generally framed 
as was the case, namely, “Is this Court sale 
fraudulent and illegal as alleged by defend- 
ant No. 4?” However, that may be, the trial 
proceeded on Issues Nos. 1 to 7 as originally 
framed. Thereafter the learned Subordi- 
nate Judge in his anxiety to do justice tbe- 
tween the parties felt that a perusal of the 
record of the execution proceedings was 
necessary and adjourned the case in order to 
enable him to send for the record and to 
deliver judgment. He sent for the record 
and went through it, evidently with very 
great care. It appeared to him that other 
suspicious circumstances, not brought to his 
notice, in the pleadings, existed; and there- 
upon suo motu he framed Issues Nos. 8 to 11 
and adjourned the suit to enable both sides 
to offer evidence if they chose. The oral 
evidence actually preferred consisted of 
Rangrao and his clerk Hanmant. They were 
merely called pi'o foi'ma and their former 
evidence in Suit No. 46 of 1912, instituted 
by defendant No. 3, was put in by consent. 
The learned Subordinate Judge then came 
to the conclusion (1) that the alleged notice 
served upon respondent No. 4 was never 
served; (2) that the appellant in conspiracy 
with Rangreo and his clerk Hanmant 
fraudulently represented to the Court that 
it was duly served; and (3i that at the time 
of the sale tiie appellant had deliberately 
misrepresented to the E.xecutiiig Court that 
the mortgage was for Rs. 2,50J instead of a 
smaller amount. 

Conceding the w'ide powers under O. XIV 
with regard to the framing of issues, there can 
be no question, I think, on the record that this 
issue of misrepresentation of the mortgage 
amount was an issue completely outside the 
pleadings and was raised by the learned 
Subordinate Judge himself on a perusal 
of the record of the execution proceedings, 
which he himself had sent for and which 
neither party had put in. The materials, 
on which the Court may frame issues, are 
clearly laid dowm in ( 3 . XIV, r. 3 ; and 
these issues were outside the rule. In his 
very anxiety to do justice, the learned 
Subordinate'judge followed the course re- 
probated by this Court in Naro Hari v. 
Anpurnabai (2) and took the case altogether 
out of the hands of the litigants and made 

(2) 11 B. 160n at p. 164; 11 Ind. Jur. 261n; Unrep. 
P. J, B. U. O. (1874-75) 235; 6 Ind. Dec. (n. s.) 1Q5. 
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for the respondent a case which he had no 
intention of making out for himself, 
^loreover, the findings on these issues are 
based on inferences or rather on surmises 
founded on certain circumstances in the 
execution records before the learned Sub- 
ordinate Judge, particularly the endorse- 
ment as to the mortgage amount of Rs, 2.500 
on the sale proceedings, K\. 54. 4’his 
endorsement, however, was signed not by 
the appellant, but by one Hanmant Balaji, 
who was one of the bidders. In the verna- 
cular record there is no admission of the 
appellant that he had made anj'- such re- 
presentation to the Court, in the English 
record this admission is immediately fol- 
lowed by a retractation. Under the C. P. C., 
the vernacular record is more authoritative. 
^Moreover, it is no part of the duty of a 
bidder to inform the Court of tlie existence 
of the amount of incumbrance: and it ap- 
pears to us, therefore, that this issue should 
never have been raised and that in any 
case the inference against tlie appellant as 
based on the irregular procedure cannot be 
supported. 

It remains to consider the only sub- 
stantial ground, namely, the absence of 
notice to respondent No. 4. Here again, on 
the evidence produced, both the Courts 
have arrived at an adverse conclusion 
against the appellant similar to that stated 
above. The l^ailitf Balkrishna, who has 
made the affidavit of proper service on the 
summons, E.x. 47, has not been called. 
Hanmant A’enkaji, the karicunol Rangrao, 
who accompanied the bailiff to identify 
respondents Nos. 3 and 4, was called but 
not a single question has been put to him 
ill regard to the service or the alleged con- 
spiracy of which he alone would be the 
direct agent along with the bailiff. The 
record of his evidence put in is silent on 
the matter of service, and the f.;rther evi- 
dence is entirely directed to qtiite a differ- 
ent point than the point now in issue. 4’he 
same observations apply with reference to 
Rangrao and the appellant. The learned 
Subordinate Judge has arrived at his con- 
clusion mainly on the basis of the applica- 
tion, E.X. 52, by Rangrao for time to present 
Hanmant before the Court. This ground 
is clearly insufficient as a Pleader's karkitn 
need not necessarily always be present in 
Court. In any case these are all ques- 
tions which ought to have been put to 
Rangrao and Hanmant. Yet without a 
single q^ueatioq to either, both the Courts 
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have in fact held proved a conspiracy on 
the part of Kangrao, his karkun and the 
bailili and the appellant in addition, to 
make a false representation of^ service 
which was never effected. The Trial 
has a^^ain followed a course reprobated by 
their^Lordsliips of the Privy Council in 

Bal (JangadharTllakv.Shriniwas Pandit {6). 

Haninant, it should be observed, stated that 
respondent Xo. 4 was present at the sale 
We are of opinion that respondent iNo. 4 
has failed to prove absence of service, much 
less the fraud and conspiracy set up, and 
that the procedure and the inference of the 
lower Courts on this point cannot be sup- 

not necessary to consider the ques- 
tion of collusion as between respondent 
No 3 and respondent No. 4, with 
regard to their dealing with the pro- 
perty in the sale-deed, 38 of 1303, 
and the sale-deed and re sale_ of half in 
1907 except to observe that this course oi 
dealings between the two respondents 
Nos. 3 and 4 inter se is not easily reooncile- 
able, with the present contention of re- 
spondent No. 4 that he was on hostile terms 
with respondent No.Sandhadnoinforma- 

tion of the execution or the sale. 

As regards the value or the small price 
paid by the appellant, there is one element 
Wich does not find place m the judgments 
appealed against. Till 1918, the auction- 
purchaser could not obtain possession of 
the property by reason of the right to pos- 
session for another twelve pars of the 
mortgagees, respondents Nos. 1 and inis 
period and the interest on tp purchase 
amount accumulating would, to a certain 
extent, reduce the amount paid, pd might 
together with the comparatively smaller 
value twelve years ago of the land purchas- 
ed, explain to some extent at all epnts, the 
price obtained in execution without the 
necessity of fraud or conspiracy of the kina 

l^would, therefore, allow the appeal. 

Fawcett, J.— I agree with my learned 
brother’s view, overruling the first conten- 
tion of the appellant’s Counsel, and holding 
that the defence as to the sale ping a 
nullity is not necessarily barred pcaup 
defendant No. 4 did not pe to set the sale 
aside within the time allowed by law or 


29lnd Cas. 639; 39 B. 441 at p. 461; 17 Bom. 
VR 527 13 A L. J.570; 19 C. W.N.729: 22 0. L. 

P 29 M u J. 34; 18 M. L.T. 1^1915) M. W. N. 
4&4;’2 L. W. 611; 42 1. A. 135 (P. C.). 


take the other remedies available to liim 
in execution under the C. P. C. The deci- 
sions of this Court in Shankar Dajj v. 
Dattairaya Vinayak (4) and Mahadev 
Karayan y. Sadasiiiv Keshav {5) show tliat 

such a defence can be set up, even though 
it rests on a claim, which could not be set 
up by the same person as a plaintiff'. It 
is unnecessary to consider this point furthei, 

because I agree that the appeal should be 

allowed on other grounds. 

Assuming that the defence that the sale 
by which the plaintiff' obtained his title 
to the land is vitiated by fraud or illegality 
can be set up, it is necessary to see what 
exactly is the fraud or illegality that is 
pleaded by defendant Xo. 4. So far as 
illegality is concerned, although in para. 8 
of the written statement defendant No. 4 
savsthat there were many legal defects in 
the sale by which it was rendered null 
and void, the only actual illegality specified 
is that notice had not been duly served 
upon him in the prior execution proceed- 
ings. Under the ordinary rule that fraud 
or’^iilegality must be specifically pleaded 
and particulars given, that is the only 
illegality that was really raised by his 

pleadings. ^ ^ 

In regard to fraud the allegation in 

para 7 is very vague and merely says that 
the plaintiff managed to get the property 
for a siDflll amount, without the knowledge 
of defendant No. 4 and with fraudulent 
intent. That plea in itself would not really 
raise a case of fraud as it should be plead- 
ed But we can take into consideration 
the fact that the plea of fraud was devei- 
loped during the trial and is taken by the 
Subordinate Judge in considering issue 
No 2 to be the allegation that the plaintiff 
deceived defendant No. 3 by persuading 
him to believe that he (the plaintiff) would 
purchase the property for a small sum with 
a view to re-sell it to defendant No. 3, 
whenever he retunied the amount with 

There is also an allegation of collusion 
between the plaintiff and defendant No. 3 
for defrauding defendant No. 4 of his half 
share in the land. The latter part of this 
allegation has not been found proved, as I 
read the Subordinate Judge’s judgment, 
but he did find that the plaintiff induced 
defendant No. 3 to consent to the final bid 


( 4 ) 63 Incl Cas. 248; 45 B. 1186; 23 Bom. L. R. 
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(5) 59 Ind. Cas. 118; 22 Bom. L. R. 1082; 45 B. 45, 
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that he made at the auction, representing 
to him that he would re-convey the land to 
defendant Xo. 3 as soon as the amount was 
paid, and that since the plaintitf never 
intended to kee|> his promise and other 
bidders were prevented from raising the 
price as a result of this misrepresentation, 
the Court sale was fraudulent and illegal. 
The Assistant Judge in appeal has held 
that the depositions of Kangrao and 
Hanmarit in tlie previous Suit Xo. 4(J of 
1912 show that the bidding at the sale was 
low, because there was an understanding 
that the plaintiff should purchase the land 
at a low price and then re-convey it to 
defendant Xo. 3. But this is not made 
the basis of his final order and it appears 
to me to be incidentally referred to. His 
final conclusion is one confirming the find- 
ing of the lower Court that the confirma- 
tion of sale was due to fraud practised on 
the Court and that the plaintiff was a 
party to this fraud. However, even assum- 
ing that such collusion is a finding of fact 
on which the lower Courts’ decrees are 
partially based, it is, in my opinion, quite 
clear that those findings are not supported 
by admissible evidence and have been 
arrived at in a manner that is clearly 
opposed to the provisions of the law as to 
res judicata^ and as to the method of ob- 
taining a reversal of a conclusion arrived 
at in a trial. This particular collusion or 
understanding was the subject-matter of 
the Suit Xo. 46 of 1912 between defend- 
ant No. 3 and the plaintiff, and the finding 
that that understanding was not proved is 
clearly res judicata as between th e 
plaintiff and defendant No. 3, who 
were the principal persons concerned 
in the alleged arrangement. The Sub- 
ordinate Judge, therefore, so far as de- 
fendant No. 3’s portion of the laud is con- 
cerned, clearly had no jurisdiction to arrive 
at a contrary finding to that which had 
been come to in the previous suit. No 
doubt it was open to defendant No. 4, who 
was not a party to that litigation, and was 
a prior assignee as to his half of the land, 
to set up this alleged agreement or collu- 
sion and prove it. But such proof must 
obviously be based on something more 
than mere consideration of the testimony 
of some of the witnesses in the previous 
litigation. The Subordinate Judge, in his 
exercise of such jurisdiction, was virtually 
acting as if he was a Court of Appeal from 

the Subordinate Judge rrho tried the prior 
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suit, and he was deciding that appeal not 
on all the materials of that suit but on 
two particular depositions w^hich were given 
in that suit and which had been put in 
in this litigation, without any further cross- 
examination of the two witnesses in regard 
to the matter. He was not in such a good 
position as the Subordinate Judge, who 
tried the suit of 1912 and who had the 
witnesses before him, to decide the ques- 
tion ; and he had, in my opinion, no power 
to decide that the collusion and agreement 
set up were proved merely on the scanty 
materials that satisfied him and the Assist- 
ant Judge. There has, in my opinion, been 
an error in regard to the fundamental rules 
on which an issue can be decided in a suit, 
and the findings, so faras they affect defend- 
ant No. 3, offend against the law of res 
judicata. 

It is also further open to question whe- 
ther in any case the agreement or collusion 
set up would amount to fraud. For it has 
been held by their Lordships of the Privy 
Council ia Mahomed Mira Ravuthar v. Sav- 
vasi Vijaya RaghunadhaGopalar(i^) that“the 
charge against a bidder that he and those 
who have acted in concert with him have 
acted in such a manner as to prevent the 
best price being obtained does not of itself 
amount to a charge of fraud, nor will proof 
of such concert invalidate the sale to him.” 

It seems to me that this ruling would 
apply to the present allegation, but it is 
unnecessary to go into this because, on the 
grounds I have already given, the findings 
of the two lower Courts can clearly not be 
accepted and should be interfered with in 
second appeal. 

Then as regards the fraud that has been 
actually found by the Subordinate Judge 
on the additional issues, raised in Ex. 63 
and confirmed by the Assistant Judge in 
appeal, I entirely agree with my learned 
brother that in raising those issues the 
Subordinate Judge was acting without 
jurisdiction and against the fundamental 
principles as to how a suit should be tried 
and determined, which have been laid 
down by the Privy Council in the leading 
case oiGoree Monee Dossee V, Juggut Indro 

Narain Chowdhry J). I give all credit to 
the Subordinate Judge for being actuated 
by a desire to do justice in the case, and 

(6) 23 M. 227; 2 Bom. L. R. 640; 4 C. W. N. 228; 27 

f ^ Sar. P. C. J. 661; 8 Ind. Dec. 

(X. s.) 561 (P. C.). 

(7; 11 M. I. A. 1; 2 Sar. P. 0. J. 207; 20 E. R. U 
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I also do not in any way desire to limit 
the power that a Court has under O. XIV, 
r. 5, C. P. C., to frame additional issues. But 
the additional issues authorised bv this 
rule are such as may be necessary for deter- 
mining the matters in controversy between 
the parties, and that I think is a clear in- 
dication that it was not the intention of 
the Legislature that the Judge should 
travel outside the actual averments and 
counter-averments of the parties. My learn- 
ed brother has already referred to the 
remarks on this point in Xai'o Hari v. 
Anpurnabai {‘2) and 1 may further tlraw 
attention to the observation in that judg- 
ment that what is to be considered is the 
case made by a party and not the case as 
“moulded by the astuteness of the Judge." 

I think that is very applicable to the pre- 
sent case. The Subordinate Judge on a 
perusal of the record has made out a 
case for defendant No. 4, which he never 
set up and never intended to set up, be- 
cause apparently it was not within his 
knowledge that the representation had been 
made which is mentioned by the Subordi- 
nate Judge who confirmed tlie sale. And 
this applies all the more to a case like 
the present, where the additional issues 
are framed after the whole trial has been 
finished and the case is reserved merely for 
judgment. The mere fact that the parties 
were given an opportunity of adducing 
additional evidence in regard to the fur- 
ther issues does not suffice to validate a 
procedure opposed to tlie law laid down 
by the C. P. 0., and the Privy Council 
in the .matter. No doubt there are ex- 
ceptions when a Court is justified in 
holding a thing invalid on a ground which 
has not been pleaded. An instance of such 
an exception is afforded by Sumjmull 
Nagoremvll v. Triton Insurance. Company 
Ltd. (8) where the Privy Council says : — 

“No Court can enforce as valid, that 
which competent enactments have declared 
shall not be valid, nor is obedience to such 
an enactment a thing from which a Court 
can be dispensed by the consent of the par- 
ties, or by a failure to plead or to argue 
the point at the outset [Nixon v. Albion 
Marine Insurance (9)J. The enactment is 

(8) 8C Ind. Cas. 515; 27 Bom. L. R. 770 at p. 773; 23 
A. L. J. 105; (1925) A. I. R. (P. C.) 83; (1925) M. W. N. 
257; L. R. G A. (P. C.) 66; 52 C. 408; 29 C. W. N. 893; 
49 M. L. J. 136 (P. C.). 

(9) (1867) 2 Ex. 338; 36 L. J. Ex. 180; 16 L. T. 568 ; 
15: W. R. 964, 
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prohibitory. It is not confined to affording 
a party a protection, of which he may 
avail himself or not as he pleases. It is 
not framed solely for the protection of the 
revenue and to ))e enforced solely at the 
instance of the revenue ollicials, nor is ihe 
prohibition limited to cases, for which a 
penalty is exigible." 

Clearly this is not a case wliich comes 
under the above category. The Privy Coun- 
cil have frequently drawn our attention 
to the undesirability of upsetting titles 
which appear to be valid on the face of 
them in execution proceedings of C’ivil 
Courts, and the law provides a limited 
period and a limited method for obtaining 
a cancellation of a Court sale, so as to 
upset the title based upon it. In any case 
I agree with my learned brother that the 
finding about this misrepresentation is 
based on surmises which clo not afford a 
proper ground for holding it proved that 
the plaintiff was a party to this alleged 
fraud. There has been a further disregard 
of the ordinary requirement that a person 
who is charged with fraud should, when 
he is examined in Court, be cross-ex- 
amined in regard to it and his explana- 
tion taken into consideration. But, apart 
from that, it seems to me that the lower 
Courts were clearly not justified in consider- 
ing this particular (luestion of fraud, which 
had not been raised in the pleadings or 
evidence of defendant No. 4 and which is 
not a case of fraud prohibited by Statute in 
the public interest. 

Then, as regards the finding that the sale 
was illegal because no notice had been 
served upon defendant No. 4, it seems to 
me that this is not a case like that of Kkia- 
rajmal v. Daim (10) or that of Shankar 
Ddji V. Dattatraija Vinayak (4). In cases 
of that kind there is no proper representa- 
tion of the party or they have not been 
parties to the proceedings in which the sale 
takes place. And even if there had been an 
objection that a person was not a proper 
legal representative, the Court had never 
applied its mind to the matter. But in this 
case a notice was ordered to issue to defend- 
ant No. 4 and thebaililf made a return that 
it had been duly served by fixing it upon 
the house, where defendant No. 4 was liv- 
ing at the time. The Court naturally 
accepted this report, which was supported 

(10) 32 C. 296; 7 Bom. L. R. 1; 9 C. \V. N. 201; 2 ■ 
A. L. J. 71; 1 C. L. J. 584; 32 1. A. 23; 8 Sar. P. C. J. • 
734 (P. C.}. 
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by the anidavit of the bailiff. Even assum- 
ing that it is true that, as a matter of fact, 
defendant Xo. 4 was not in tliat house and 
that the notice was not propei'ly served, still 
this is no sutlicient ground for now saying 
that the sale by which the plaintiff obtained 
his title, was a nidlity on that account. I 
think there can be no clearer authority on 
this point than that provided by a very 
similar case in Paresh Xath Mullick v. Ilai'i 
Charan Deij ('ll). There it was alleged that 
the decree was a nullity because the 
summons had not been served upon the 
party contesting the validity of the sale, 
which arose out of a decree. In subsequent 
proceeding it was actually held that the 
summons had not been served and the e.r 
parte decree was set aside. But the question 
still remained wlietherthe sale was a nullity 
on that account, and Sir Lawrence Jenkins 
in his judgment, at page (127,* says : — 
“Therefore, those conditions were estab- 
lished which entitled the aggrieved defend- 
ant to have the decree set aside under 
s. 108. But though the decree was thus set 
aside in September, Iy0t5, the Court could 
not have passed its decree in 1903 without 
holding that the summons had })een duly 
served : that is the condition laid down by 
s. 100 of the C. P. C. of 1882. So we have 
this position, that the Court wrongly, as 
events have subsequently shown, found that 
though the defendant was not present the 
summons had been duly served. The pur- 
chaser w’as entitled to rely on that finding. 
He had not the opportunity or the means of 
questioning the propriety of the decision at 
which the Court had arrived when it deter- . 
mined that the Conditions were established 
entitling it to pass an ex parte decree; and 
the Court should have much hesitation in 
visiting a purchaser at one of its sales with 
the consquences of an irregularity or defect 
of procedure wliich was not discovered by 
the Court, or its officers, and \vas not 
apparent on the face of the record.” 

Those remarks apply appositely to the 
present case, where the Court could not 
proceed to order a sale unless it found 
that notice had been duly served on defend- 
ant No. 4. I am quite aware that in this 
case it is alleged that the plaintiff himself 
procured an improper service, but that 
aspect of the case is not supported by anj^ 
actual evidence and is based on pure 
(11) 10 Ind. Cas. 361; 38 0. 622; 15 C. W. N. 875; 

14 G. L. J. 300. 

" •I'age of C.— [£d.J 
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surmises from a perusal of the record in the 
execution proceedings, so it is not a finding 
wliich can, in my opinion, be held to have 
been arrived at on proper materials. 

Accordingly, in my opinion, the case is 
not one like those considered in Khiaraj- 
mal x. Daiiti (10) and Malkarjun v. A^'ar- 
hari (12). I think, therefore, that the 
decrees of the lower Courts are vitiated by 
substantial errors in the procedure provid- 
ed hy the Code or any other law for the 
time being in force, which has led to error 
in the decision of the case upon the merits. 

I am very reluctant to interfere in cases 
where two Courts have held that fraud has 
been established. But in determining 
whether there has or has not been any 
fraud, the lower Courts have gone outside 
the proper foundation for determination of 
such a question, and there has been sub- 
stantial error, which, I think, necessitates 
our interference. I agree, therefore, in 
allowing the appeal. 

We accordingly reverse the decrees of the 
two lower Courts dismissing the plaintiff's 
suit and his first appeal with costs and sub- 
stitute a decree in favour of the plaintiff for 
possession of the land in suit as prayed and 
directing an inquiry as to mesne profits from 
the institution of the suit until delivery of 
possession to the plaintiff or the expiration 
of three years from the date of this decree, 
whichever event first occurs. The Sub- 
ordinate Judge should, after ascertaining 
the amount of such mesne profits, pass a 
final decree in accordance withO, XX, r. 12, 

C. P. C., as to the amount of such profits. 

The plaintiff-appellant must get his costa 
throughout from defendants Nos. 3 and 4, 
each being jointly liable for the costs of 
the appeal to this Court. 

z. K. Decree reversed. 

(12) 25 B. 337; 2 Bom. L. R. 927; 5 C. W. N. 10; 27 
I. A. 216; 10 M. L. J. 368; 7 Sar. P. C. J. 739 (P. C.). 
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— Couj’f, other, power of, tu grant permission for sale of 
propertu — Rules of practice of High Couit -Rrivy 
Council, intcrfereyice 6//. 

When a suit for administration of an estate is 
before a Court competent to entertain it and to order 
that accounts should be taken in the suit, no other 
Court would ordinarily liave power to ^rnnt permission 
for the sale of property which forms part of the estate. 

[p. 435, col. 2.] 

Where, however, according to the rules of iiraetice 
of a particular High Court in India, it appears that 
a Court other than the one before ’vhom an adminis- 
tration suit is pending wouhl liavn power to grant 
permission for the sale of property which forms part 
of the estate, the Privy Council will not inter[ei|e 
with the operation of such rule of practice, [p. 135, 
col. 2- p. 130, col. 1.] 

Appeal from a decree of the Chief Court 
of Lower Burma, dated tiie 11th July 10-2. 

Messrs. G. Late re nec and L’ F. W. Bealcijy 
for the Appellant. 

Messrs. G. Lowndes and E. B. Uaikes, for 
the Respondents. 

JUDGMENT. 

Sir John Edge.— This is an appeal from 
a decree of the 11th July 1922 of ^ the Chief 
Court of Lower Burma, in its Civil Appel- 
late Jurisdiction, which affirmed a decree 
of the 9th June 192U of the Chief Court in 
its Original Civil Jurisdiction. The parties 
totheappeal are Ma Chit Su,^a defendant, 
who is the appellant, and the National Bank 
of India, Limited, who was the plaintilT, and 
Maung Myat Thin, the first defendant, who 
are the respondents. 

The suit was brought against Maung 
Myat Thin and the Bank of Bengal for a 
decree for specific performance of a con- 
tract to sell immoveable property in 
Rangoon. The appellant, who is the mother 
of Maung Myat Thin, was on her own 
application brought on the record on the 
iBt March, 1920, as a defendant. The Trial 
Judge gave the plaintill a decree for speci- 
fic performance. From that decree Ma 
Chit Su appealed. The Appellate Court, 
by its decree, dismissed that appeal, and 
from that decree of dismissal this appeal has 
been brought. The questions in this appeal 
are— (1) Whether there was a completed 
agreement for the sale of the propert}^ , (2) 
whether the alleged agreement to sell the 
property was not subject to a condition 
that any litigation relating to the property 
should be settled before the agreement 
could take effect; and ^3) whether the 
agreement to sell was within the scope of 
the authority of Maung Myat Thin. 

The facts of the case are as follows 
Maung Myat Thin was the eldest child of 
Mating Shwe Oh and his wife Ma Chit Su. 

Waupg Shwe Oh died on the 5th June, 1906, 

2a 
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leaving his wife Ma Chit Su and his nine 
children surviving him. At the time of 
his death the property in question in this 
suit belonged to Maung Shwe ()li and his 
brother Maung Shwe Coh jointly. They 
had carried on luisiness in ]uii'tneit'hip. 
Onthe 17th March, 1907, I.etters of Adminis- 
tration were, on the aiiplication of this 
appellant, Ma Chit Su, granted by the 
District Court of Amherst under the 1 re- 
bate and Administration Act, 1881, (Act \ 
of 1881) to *Maung Myat Thin to administer 
the estate of his late father Maung Shwe 
Oh. After the grant of the Ijetters of Ad- 
ministration the business, which had been 
cari'iei-1 on by Maung vShwe Cfii and Maung 
Siiwe Ooh, was carried on by Maung Myat 
Thin as such administrator and Maung 
Shwe (loh in i)artnership. On the 12th 
June, 191.3, the partnership was by a preli- 
minary decree dissolved, a compromise was 
agreed to, and by a consent decree Maung 
Myat Thin became entitled as such adminis- 
trator to all the assets of the partnership, 
including the property in question, and 
became liable to all the debts of the part- 
nership with certain exceptions which are 
not material and need not be further refer- 
red to. On the 27th November, 1913, Maung 
Shwe Gob executed releases in favour of 
Maung Myat Thin of all the immoveable 
property of the partnership, including the 
property in question. 

As such administrator !Maung l\Iyat Thin, 
was indebted to the Bank of Bengal for 
moneys advanced. xVs security for the loan 
the title-deeds of the property in question 
had been deposited with that Bank on the 
7th May, 1901, which thereby acquired an 
equitable mortgage. Maung Myat Thin was 
involved in some litigation with members 

of his family. Early in 1914 an administra- 
tion suit was instituted in the Chief Court; 
of Lower Burma by Ma Chit Su on her own 
behalf and on behalf of her eight younger 
children against Maung Myat Thin and 
others for the administration by the Court 
of the estate which was in his hands. It 
will be remembered that Maung Myat Thin 
was then the administrator who had been 
appointed by the District Court of Amherst. 
On the 22nd November, 1916, Maung Myat 
Thin made a deposition in that suit for 
administration in the High Court, in which 
he stated : “ So far as I am concerned I 

consent to its" (the estate) ''being adminis- 
tered by the Court. I understand that the 
administration will be taken out of 
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hands." He was alluding to his rights as 
an administrator on his appointment by the 
District Judge of Amherst in 1907. On tlie 
22nd November, 1910, the High Court in 
the administration suit ordered that certain 
accounts should be taken and certain en- 
dpiiries made, and that the suit should stand 
adjourned for making a final decree until the 
accounts and inquiries had been taken and 
made. A final decree was at some time 
made by the Chief Court, but is not before 
their Lordships. It is true that the Chief 
Court had not been asked to appoint a Re- 
ceiver or to issue an injunction to Maung 
]\lyat Thin not to continue to act as an 
administrator under his appointment as an 
administrator by the District Judge of 
Amherst. The preliminary decree which 
was made by the Chief Court on 22nd No- 
vember, 1916, seems to have been a common 
form of such decrees in suits for adminis- 
tration in the Chief Court. It appears to 
their Lordships that it is advisable that that 
form of decree should be revised by the 
Court, now the High Court, so that there can 
in future be no question as to a conflict of 
authority between the High Court in an 
administration suit and a District Court 
which had appointed an administrator of 
the same estate. Such a conflict could not 
have arisen as it did in this case if the Pligh 
Court had either appointed a Receiver or 
had issued an injunction ; either would have 
determined any right which Maung Myat 
Thin had under his appointment as an 
administrator by the District Judge of 
Amherst. 

On the 27th April, 1917, Maung Myat 
Thin applied to the Court of the District 
Judge of Amherst for permission to sell the 
property in question, and on 26th June, 
1917, that Court granted to him permission 
to sell that property. That application was 
made under s. 90 of the Probate aud Admi- 
nistration Act, 1881, as amended by Act VI 
of 1889. 

On the 9th July, 1918, Maung Mj^at Thin 
on the introduction of the Bank of Bengal, 
called on Mr. Smith, the manager of the 
plaintiff Bank, and they discussed the terms 
upon which Maung Mj’at Thin would sell 
to the National Bankoi India, Limited, and 
that Bank would purchase from Maung Myat 
Thin, the property in question. After that 
interview Mr. Smith, on behalf of the Bank, 
on the 9tli July, 1918, wrote the following 
letter to Maung Myat Thin : — 


BANK 01’ INDIA, LTD. [9l 1 . C. 1925^ 

“ National Bank cf India Limited, 
“Rangoon, 9th July, 1918. 

“Messrs. Shwe Oh Bros. & Co. 

“ Dear Sirs, 

“ W'ith reference to your !Maung Myat 
Thin’s call to-day, 1 hereby confirm the 
arrangement whereby the Bank agrees to 
purchase the property No. Phayre Street 
and No. 62, 37tli Street, subject to a clear 
Title, for rupees one lac seventy-seven 
thousand, say Rs. 1,77.000- 

“ Your confirmation in writing of above 
arrangement is requested. 

“ I am, 

“ Yours faithful!}', 
“JAMES SMITH, 

“ Man ar/er.* 

In reply to that letter Maung Myat Thin 
sent the following letter : — 

“ No. 3, Phayre Street, 

“ Rangoon, 10th July, 1918. 

“ The Manager, 

“ National Bank of India, Limited, 

“ Rangoon. 

“ Dear Sir, 

“ With reference to your letter of tlie 2nd 
(.‘j(c) instant re house No. 3, Phayre Street 
and house No. 62. 37thStreet, I hereby con- 
firm the arrangement for sale of the above 
properties to your Bank for Rs. 1,77,000 
subject to settlement being effected of any 
litigation relating to the same properties. 

“ I am, yours faithfully, 
(Signed) “ MAUNG MYAT THI N 

The next thing which happened was that 
the lawyers who were acting for the Nation- 
al Bank of India, Limited, sent a requisi- 
tion on title to Maung Myat Thin. The 
third, fourth, fifth, sixth and eighth requisi- 
tions, which alone seem to be of any im- 
portance in this suit, with the replies, were 
as follows ; — 

“ 3. On 4th August, 1900, the property 
was conveyed to Maung Shwe Oh and Mg. 
Shwe Goh, who were heirs to Maung Shwe 
Oh. Have any claims been made by any 
persons other than Mah Hnin Get and 
Maung Myat Thin to share in the estate of 
Maung Shwe Oh deceased ? ” 

Reply . — “A suit for administration of Mg- 
Shwe Oh’s estate is pending in Chief 
Court. Commissioner is inquiring into ac- 
counts, etc., and I believe he will decide 
who are the heirs to the said estate." 

“ 4, In Mr. Myat Thin’s letter dated 10th 

4 July, 1918, the sale is confirmed ‘subject i<} 
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settlement being effected of any litigation 
relating to the pro];>erties. hat litigation 

is referred to in the sentence ? 

Reply—'' There is an application pending 
in Chief Court for execution of decree 
against Shwe Oh Bros. eS: Co., by Ma Them 
Zin, a decree-holder ; also there is the 
administration suit referred to in answei to 

question (3).” x , • 

“ 5. Are there any (and if so what) claims 

being made or threatened in respect of the 

above property? (Oive full particulais ) 

. 7 i:cp/y.— “ AVhether any claims will he 

made or not in respect to tliis property will 

depend on the finding of the Coininipioner 

referred to in answer to question (3). 

“ G Are there any (and if so what) per- 
sons likelv to obiect to the sale to the Aa- 

tional Baiik of India, Limited ?^ ’ ^ 

Pcep/y.— "Same answer as to Ao. o (pies- 

tion." . , , * 

"8. A certilied copy of the order giant- 

ing leave to sell must he furnished. 

Reply.—" 1 shall write to the Bank of 
Bengal to send the copy which is, I believe, 

with them." , ^ „ 

, On the 7th January. 19U), the bolicitois 

■of Maung Myat Thin informed Mr Smith. 

the manager of the National Bank of India, 

Limited, that he was unwilling to transfei 

the property in question to the Bank, as his 

mother was objecting to the sale. 

Maung Myat Thin had made full dis- 
closure to the National Bank of India 
Limited, of his position and of such light 
ashehad to sell the property m question, 
and that Bank accepted such title to sell as 
he had, and brought this suit 
performance, d'heir Lordships fmd that by 
the 10th June, 1018, Maung Myat Ihin and 
Mr. Smiih, as the manager and agent ot 
the Bank with full authority to act on behalt 
of the Bank, had come to a complete 
agreement for the sale of the property m 
question to the Bank The condition hat 

the agreement should be subject to a settle- 
ment of any litigation relating to the pi-o- 
‘perty before the agreement should take 
effect was a condition for the protection of 
Maung Myat Thin, and the National Bank 
of India, Limited, took the risk of any such 
litigation; there was no substantial litiga- 
tion which could prevent Maung Myat Ihin 
1 1 * 

' ^^Thmr Lordships have had some difficulty 
in arriving at a conclusion that Maung 
Myat Thin had power to sell the propeity 
without having obtained the previous per- 


MA CHIT SO V. NATIO.VAh BAN'K OP INDIA LTD. 


435 


mission of the Chief Court to do so. The 
suit for an administration of the estate iiad 
1)6611 6nt6rtdiinecl by the Cliief Court, and 
was j'cnding in that (.'onrt.and it isdiilicult 
for their Lordships to understand that the 

Legislature could have intended that vhen 
a suit for administration of an estate is 
before a Court competent to entertain it 
and to order that accounts should be taken 
in the suit, any other Court should have 
])Ower to grant permission for the sale of 
property part of the estate; but it appeals 
from the judgments in this suit of the 
(Miief Court that according to some rules of 
practice of the Chief Court the Chief 
Justice recognised a power of another Court 
to grant jiermission for the sale of property 

oftheestate beforethe Chief Court. 

Mr. Justice Young, who was the Inal 
Judge in this suit, and had been the Judge 
who had made the decree in the adminis- 
Iration suit, referred to Berry v. (libbons 
(1) as an authority that a judgment in 
Lngland for administration does not pre- 
veiU. executors from exercising a discretion- 
ary power vested in them except so far as 
its exercise contlicts with the order of the 
Court. The passage in Berry v. (iibbons 
(1) which Mr. Justice Young was consider- 
ing as applicable to the (jnestion before 
him was evidently a passage in the judg- 
ment of Lord Justice James at page 750* of 
the report. M hat Lord Justice James is 
there reported to have said was : 

“The doctrine of Us pendens has no 
bearing on the case, for a mere ad- 
ministration decree, no Receiver having 
been appointed, nor any injunction granted 
to prevent the executrix from dealing with 
the assets, would not take away her legal 
powers so as to invalidate the title of 
persons claiming under a disposition made 
by her in exercise of those powers. 

The passage in Lord Justice James's 
judgment to which their Lordships have 
referred must be read with a knowledge of 
what was then the statute law in Eng- 
land, and has no possible bearing on a 
case in India to which an Act of the 
Indian Legislature applies. 

Their Lordships hesitate to interfere with 
what appears to be a rule of practice of the 
Chief Court, and to declare that in this 
case the Chief Court ought not to have 
found that the Court of the District Judge 

(1) (1873) 8 Ch. 747; -12 L. J. Ch. 89; 29 L T 88; 21, 
W.K. 751. 

•Page of (1873; 8 Ch- — 
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of Amherst had power to grant to Maung 
Myat Thin permission to sell the property 
in question. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismiss- 
ed. The appellant must pay the costs of 
the appeal. 

z. K. Appeal dismissed. 

Solicitors for the Appellant: — Messrs. 
Light cO Fnltun. 

Solicitors for the Respondents: — Messrs. 
Sanderson, Lee dc Co. 


CALCUTTA HIGH COURT. 

Appeal from Appeli.ate Decree No. 214 

OF 1922. 

June 29, 1925. 

Present : — Justice Sir Babington 

Newbould, Kt.. and Mr. Justice Graham. 
NABIN CHANDRA DHAR and othehs — 

Plaiktiffs — Appellants 

-Jig 7*51/5 

ABDUL GOFUR and others — 
Defendants— Pespondents. 

Jurisdiction of Coui’t — Damaoes, whether can be 
awarded in excess of pecuniary jurisdiction. 

A Court has no jurisdiction to award damages in 
excess of its pecuniary jurisdiction. 

Appeal against the decree of the Addi- 
tional Subordinate Judge. Chittagong, dated 
the 18th June 1921, modifying that of 
the Munsif, Fatikchari, dated the 22nd of 
December 1919. 

Babu Narendra Kumar Das, for the 
Appellants. 

Dr. Sarat Chandra Basak and Babu 
Chandra Sekher Sen, for the Respond- 
ents. 

JUDGMENT. 

Newbould, J. — This appeal arises out 
of a suit which was instituted on the 29th 
November 1912. The plaintiff brought a 
suit for specific performance of a contract 
and other reliefs. The essential facts are 
stated in the former judgment of this Court 
dated the 12th April 1918. The only poiut 
that now arises is the amount of damages 
which should be granted to the plaintiff*, 
since he cannot obtain a decree for specific 
performance of the contract. The Munsif 
assessed the damages at the sum of 
Rs. 2,873 odd. On . appeal the lower 
Appellate Court has held that the Munsif 
could not grant a decree fora sum exceeding 


Rs. 1000, the amount which was the limit 
of the ]Munsif’s pecuniary jurisdiction. He' 
accordingly reduced the decretal amount to 
this sum. 

The main contention of the appellant is 
that since a Munsif in awarding mesne 
profits can award an amount in excess of 
his pecuniary jurisdiction there is no reason 
why he should not also grant a larger sum 
when assessing damages for breach of con- 
tract. In our opinion the two cases are 
clearly distinguishable. As has been point- 
ed out in the recent Full Bench decision 
of this Court delivered on the 15th June 
1925 the amount of mesne profits which 
may be recoverable cannot be valued even 
approximately at the commencement of 
the suit. But in the case of damages, they 
have been incurred before the institution 
and do not depend on events which may 
happen after that date. We do not think 
that the previous decision of this Court 
in this case was intended to in any way 
enlarge the Munsif’s powers. It came 
to no more than a direction to the Munsif 
that he ought to have held that the case 
was one in which damages should be award- 
ed under s. 19 of the Specific Relief Act. 
Suppose the Munsif, in the first instance, 
had decided the case correctly and held 
that the case was one in which the only 
relief that could be granted to the plaintiff 
was by way of damages he worJd not 
have given the plaintiff a sum exceeding 
the amount of his pecuniary jurisdiction. 
We see no reason why the Munsif should 
have given the plaintiff a decree for a 
larger amount because it was necessary 
that he should have a direction of this 
Court before he could decide rightly. 
The plaintiff when he brought the suit for 
specific performance should have contem- 
plated that it was possible that that relief 
might be refused and the Court of its oWn 
motion might decide that he was onlyenf- 
titled to damages for the breach of contract. 

If he thought that such damages ought to 
exceed the amount which the Munsif could 
award he could have brought the suit in 
the Court of the Subordinate Judge 
altering the valuation which in this suit 
was an arbitrary valuation. 

For these reasons I uphold the judgment 
and decrees of the lower Appellate Court 
and dismiss this appeal with costs. 

. Graham, J.— I agree. At One stagns 
of the hearing I was inclined to hold th'fft 

the decision of the Court of Appeal below 



['91 1. C. 1925] FIRM OF CH0TTH3TN'O SHflWASiNO V. SRCRETARY OF STATE FOR INDIA, 

was somewhat hard on the plaintiff-appel- 
^lant in view of the facts that his suit as 
originally framed had been brought in a 
Court of competent jurisdiction and that 
it had been remanded to that Court as the 
result of the second appeal to this Court. 

On further consideration, however, it seems 
to me to be clear that the unfortunate re- 
sult for the plaintitf that he has only been 
able to obtain Rs. 1.000 as damages instead 
of the sum of Rs. 2.873-12-10 decreed in the 
‘ Court of first instance has been due to his 
own fault. He might under s. 19 of the 
Specific Relief Act have asked for com- 
pensation for breach of contract. Ihe 
■ reason that he did not do so appears to 
have been that he did not wish to pay 
Court-fees on the larger sum. 

I agree that the appeal should be dismiss- 
ed with costs. 

Appeal dismissed. 
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evidence beinjf called at the li ial. Th'-uffli on the one 

han-l the refusal of the cniTicr to ijive open delivery 
affords no cause of action ai^ainst luni. on the othei hand 
the refusal of the consiccaee to take delivery ot the 
parcel unless open delivery was i^iven to him does 
not .lisentitle him to his claim for .lama^jes tho 

portion of the -oods actually lost or damage<l while 
in the custodv of the carrier, though he may not 
recover the los.s which is the direct result of his 
refusal to take delivery of the lemnimng goods. [p. 

/•’ / liu Co V Si'ijKil P'll, IJ linl. Cas. a.U), 14 C. 

I. 'j C '\y N. 3^9; C. 311. relied upon. 

daW::’ V. r;. /. /• /h/.. Co Ind. Cas. 448; 

11 A. L. J. T72, Si^crctartf i>f Stale for India ' • 
LaCDeoki Sandan, [u Ind. Cas. 312; J; 

f.a; (1922) A. 1- Ih ( C. ' 1 10!) 1 . - K. 1 -d .) and 

5ei (}a,vi<iji Cotton MilU-Co.. Ltd. v. hast Ind,an liu- 
Co (18 Ind ('as !)(U; 14A. 7(>:i; 20A. L.d, ,ld lU. 
P. i.. K. (A.) 222; (I922i A. I. K. (A.) 511, referred 

ill*. IlassomaJ M. Gut’hiixani, for the 

Plaintiffs. *i -n 

Mr. Choithram Dcwanmal, for the de- 
fendants. . . , 

JUDGMENT. — This is an action against 

the Secretary of State for India, forrecoveiy 
of the value of a bundle of cloth consigned 
to the plaintiffs by one Pitamberdas from 
Jnnp-.cihalu to Dabeii on the North M estern 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Suit No. 519 of 1921. 

September 16, 1924. 

Present; — Mr. Rupchand Pilaram, 

A. J. C. 

Firm of CHOITHSING SHEWASING— 

Plaintiffs 


versus 

The secretary op STATE for INDIA 
(NORTH WESTERN RAILWAY) by the 
^ DEPUTY TRAFFIC MANAGER, 

KARACHI— Defendants. 

Carriage of goods— Deliver, open, whether can be 
claimed-Damages, whether can he recovered. 

There is no obligation on a carrier of goods to gno 
open or examined delivery of the goods earned by 
him to the consignee. In the absence of an 
stipulation to the contrary, he does not undertake to 
do anything more than to tender the specific goods to 
' the coLignee at the proper time and the proper place 
and where he is not protected from loss, to make good 
• the value of such goods ae may have been lost or 
damaged while under his custody, and even J'^kere the 
consignee removes the goods without protest, it is 
onen to him to establish liis claim for damages, if 
be proved by reliable evideneb that as a 
matter of fact the loss or damage took place when the 
goods were in the custody of the earner, [p. 439, col, 

^’\vhore before taking delivery of his parcel from the 
carrier, the consignee suspects that a part of it.s eon- 
’S are cither ^damaged or lost, it is not unreason- 
ftble for him. to demand that open or examined 
delivfry X “ facilitates the 

aubseouent inquiry as to any claim for damages pre 
: forred alainet ‘ tUi carrier, and avoids unnecessary 


Railway. , ^ . 

The broad facts of the case are not m 

dispute Pitamberdas works as a commis- 
sion agent at Tatta. a few miles distant 
from the Jungshahi Railway Station. In 
compliance with the order received from 
one Khushaldas. a resident of the village of 
Gharo he packed a certain number of 
pieces of different qualities of cloth into 
an ordinary bundle stitclied with twine and 
on 29 th March 1920 forwarded it to the Jung- 
shahi Railway Station through a cartman, 
where it was handed over to a Railway 
clerk who passed a receipt Ex. 12, showing 
the weight of the bundle as one maund 
and twentv-two seers. The Railway receipt 
was made out in the name of the plaintifts, 
who work as muccadams or clearing and 
forwarding agents at Dabeji At the re- 
quest of the plaintiffs, the Railway staff 
at Dabeji re- weighed the bundle and found 
it to be short in weight by six seers or 12 
lbs The plaintiffs declined to take . deli- 
very pending further instructions from 
Khushaldas who arrived the next day and 
insisted on open or examined delivery of 
the bundle being given to him by having 
the bundle opened, and the contents 
checked with the invoice sent by Pitam- 
berdas to enable him to put in a claim 
for shortage. This the local Railway staff 
declined to do, and on a report made iq 
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the District TrafTic Superintendent, Karachi 
one Homer, Traffic Inspector went over to 
Dabeji to inquire into the matter. On 9th 
April 1920, the District Traffic Superintend- 
ent wired to Homer to give open delivery 
of the bundle “if admissible after check- 
ing with the original Homer, how- 

ever, declined to give open delivery to 
the plaintiffs, being of the opinion that the 
outward condition of the bundle was good, 
and. that under the circumstances open 
delivery was not admissible under certain 
Railway rules issued for the guidance of 
the Railway subordinates to which the 
public have no access. The District Traffic 
Superintendent supported the action of 
Homer and gave the plaintiffs a notice 
that if they failed to remove the bundle 
within a certain time, it would be sold 
uncler the powers vested in him under 
ss. 55 and 50 of the Indian Railways Act. 
As the plaintiffs failed to respond to this 
notice, the bundle was sent for at Karachi 
and after a further inspection by Barclay, 
the then Assistant Traffic Superintendent 
since deceased, it was opened by the Station 
Superintendent, Karachi and 'its contents 
sold by auction realizing Rs. 85 only. No 
inventory was, however, made by the 
Station Superintendent of the contents of 
the bundle, and there is no evidence to 
show what pieces of cloth were sold by 
him. The bundle was admittedly carried 
at Railway risk. 

The plaintiffs contend that the discre- 
pancy in the weight of the bundle at 
Jungshahi and Dabeji was due to a por- 
tion of the contents having been extracted 
in transit between the two stations, and 
that as the Railway Authorities had re-sold 
the contents of the bundle without making 
an inventory with the result that the Court 
cannot now determine which of the differ- 
ent pieces of cloth had been extracted, the 
defendant is bound to make good the value 
of the whole bundle. 

On the other hand, it has been contend- 
ed on behalf of the defendant, that the dis- 
crepency in the two weights was due to a 
difference in the scales at the two stations, 
that no portion of the contents were ex- 
tracted from it during transit that the 
outward condition of the bundle being 
good, they were not bound to give open 
delivery of the bxindle, and that the plaint- 
iffs cannot claim any thing more than 
Rs. 85 less Rs. C-14-0 due as wharfage and 

freight* 


The parties are at issue as to the outward 
condition of the bundle. 

The plaintiff Gajan and liis witness 
Khushaldas state that the bundle showed 
extrinsic signsof havingbeen tampered with 
that it was slack and appeared to have 
been opened at the seams from one end, and 
to have been re-sewn with black thread in 
place of tlie white twine with M'hieh the 

4 

wliole of the bundle had been originally 
sewn. According to Gajan’s evidence it 
would appear tJiat it was the outward 
condition of the bundle wliich excited hia 
suspicions and made him to ask for the 
bundle being re-weighed. Lekhomal, the 
Assistant Station ^Master, who re- weighed the 
bundle, denied that the bundle showed 
any outward signs of liaving been tamper- 
ed with, and states that tiie plaintiff askejd 
h>r the bundle being re-w’eiglied as often 
pieces of cloth are removed from bundles 
of cloth consigned through the Railway, and 
the plaintiffs were, therefore, particular to 
have the i^arcel of cloth re-weighed before 
taking delivery. His evidence that the 
bundle did not show any outwards signs 
of its having been tampered with, finds 
support in the evidence of the Station 
Master, Mangalsing, the report of the Traffic 
Inspector. Homer, and the notes made by 
the Assistant Traffic Superintendent, Barclay 
since deceased. 

The correspondence carried on by or on 
behalf of the plaintiffs by Khushaldas, the 
owner of the goods, with the Railway, is 
silent as to the bundle having been found 
to be slack or re-stitched at one corner 
with black twine. It is also not difficult 
for a thief removing a portion of the con- 
tents from an ordinary bundle of cloth 
covered with a gunny and sewn with 
ordinary twine to undo the twine and 
to re-stitch it with the same twine in such 
a way as to avoid detection. Under the 
circumstances, I am not prepared to accept 
the interested version of the clearing agent 
and the owner of the consignment that 
the bundle showed outward signsof having 
been tampered with and I hold accordingly. 

It does not, however, follow from this 
finding that the plaintiffs are out of 
Court. Mr. Choithram, the learned Pleader 
for the defendant, has contended that ^ 
the outward condition of the bundle did 
not show signs of its having been tamper- 
ed with, the plaintiffs could not claim 
open delivery, and have, therefore, no cause 
of action against the defendant.'^He baa 
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relied on the rulings in ficcret'trij of 
Statcfor Indio v. Sham Lol Deoki 

(1), Jwala Perskad v. G. I. P. Pu- ^ 
and Sri Gangaji Cotton Co., Ltd. v. h. 

I R Co. '3) in support of his contention. 

The plaintitTs’ cause of action in the 
present case is not the refusal of the 
Railway Authorities to give o|)en deliveiy 
of the'bundle. but in effect a claim for the. 
value of certain jiieces alleged to have been 
extracted from the bundle, and as tlie 

value of such pieces cannot now be ascer- 
tained on account of the act of the de 
fendant in auctioning the contents without 
making an inventroy, for the full value or 
the whole bundle, whether any pieces weie 
extracted or not is a question of proot 
depending on the particular circumstances 
of this case. As an abstract proposition 
of law, it may be conceded that there 
is no obligation on a carrier of goods to 
give open or examined delivery to his 
consignee. He agreed to carry goods from 
one place to another for hue. In ab- 
sence of any express stipulation to tne 
contrary, he does not undertake to do 
anything more than to tender the specific 
goods to the consignee at the proper time 
and the proper place, and where he is not 

protected from loss, to make good the 
value of such goods as may have been 
lost or damaged while under his custod\. 
The right of compensation accrues as the 
result of such loss or damage. Even where 
the consignee removes the goods wiUiout 
protest, it is open to him to establish Ins 
claim for damages, if he can prove by 
reliable evidence that, as a matter ot tact, 
the loss or damage took place when the 
goods were in the custody of thecariiei. 
E, 1. R Co. V. Sispal Lai (i). 

Where before taking delivery of his par- 
cel from the carrier, the consignee suspects 
that a part of the contents are either 
damaged or lost, it is not unreasonable 
for him to demand that open or examined 
delivery may be given to him. It facilitates 
the subsequent inquiry as to any claim 
for damages preferred against the earner 
and avoids unnecessary evidence being 
called at the trial. Though on the one 


a) 67 Ind. Gas. 312; 4 U. P. L. R. (L.) 65; (1922) A. 
I. R. (L.) 448; 109 P. L. R. 1919. _ 

(2) 21 Ind. Cas. 448; 11 A. L. J. i ^ri - i TI 

(3) 68 Ind. Oas. 961; 44 A. 763; 20 A. L. J. * 

P. L. R. (A.) 223; (1922i a. L R (A.) 514. 

( 4 ) 12 ind. Cas. 596; 14 C. L. J. 472, 16 C. >> . 


P29; 39 C. 311. 


open delivery affords no cause of action 
against him, on the other hand the refusal 

of the consignee, to take delivery ol the 
parcel unless 0 !>en delivery was given to 
him does not disentitle him to his claim 
for ’damages for the portion of tiie goods 

actuallylostordamaged while in the custody 
of the carrier, though lie may not recover 
the loss which is the direct result of his 
refusal to lake delivery of tlie remaining 

’^^In./fca/a Pi-rshad v. G. /■ /’- 

th'" plaintiffs suit failed as the lioxes 
were opened in t’ouit and it was found 
that there was no actual shortage lu 
the coiisigiinient. In the Secretary o-j 
State for India v. Sharna Lai Dcolci 
Samian (1) again tlie plaintiff was held 
entitled to recover tlie value ot the 
missing item though he could not recover 
the dih'erence between the cost of the le- 
maining articles and the price at which 
they had been re sold on account ot his re- 
fusal to take delivery of such articles. In 

Sri Oawioji Colton Milh Co. iJd v East 
Indian Hi/- Co. (.3) ahmittedly the hales of 
cotton in dispute had been despatched from 
Jaipur on the B B. and C. h Hy. to Mirza- 
pur on the K. I. K.v. The plaintiffs could 
not maintain a suit against tlie It. I K\ • 
in absence of proof that their cotton was 
damaged whili in the custody of the K. 

1, Rv. The K. 1. By. ollicials having de- 
clined to make a record of the condition 
of the hales of cotton, the plaintiffs treated 
it as a wrongful refuscil to dclivei the 
-oods and instituted a suit for damages for 
wrongful conversion against the E. 1-. Ky. 
Under the circumstances the plaintiffs were 

clearly out of Court. , rr 

In the present case the Railway omcials 

were entitled to stand on their legal rights 
and refuse to give open delivery to the 
plaintiffs, and if it could be proved as a 
fact that the real weight of the bundle 
when it was handed over at Jungshahi 
was one maund and sixteen seers, or that 
the contents of the bund e sold by the 
Station Superintendent tallied \yith those 
shown in the hijak, the plaintiffs would 
have no cause of action against the defend- 
ant and could not claim anything more 
than the sum realized at the auction. 

An attempt was made to prove that 
there are always discrepencies extending 
to several seers between the weights shown 
in the Railway receipts and the actual 
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weights of parcels sent through the Rail- 
way. This attempt, however, did not suc- 
ceed. Habib Ahmed, the Bunder clerk, who 
gave evidence by reference to his delivery 
books could not show any instance of a 
difference in the weights of small bundles 
weighing about one maund or one maund 
and a half exceeding a couple of seers at 
the outside except in the case of one par- 
cel of fresh fruit which showed a discre- 
pancy of four seers. This difference can 
easily be accounted for as a result of 
fresh fruit getting damaged or dried in 
transit. 

Hassanand, luggage clerk at Jungshahi, 
has given evidence that he had correctly 
shown the weight of the bundle in the 
Railway receipt. It also appears from the 
evidence that as thefts from parcels of 
cloth are not uncommon, the Railway 
Officials are careful to show correct weights 
of such parcels. Under the ciroumstances, 

, the onus w^as on the defendant to explain 
i this discrepancy of six seers or twelve lbs. 
.It is admitted that at certain intervals the 
scales at the dilferent Railway Stations 
are tested. If there was anything radically 
wrong with the scales at Jungshahi or 
Dabeji to account for this difference in 
weight, it was wdthin the po-wer of the 
defendant to prove by evidence of the test- 
ing officer or by evidence that other par- 
cels despatched about the same time also 


ed Rs. 422-11-0 in the suit, they have now 
confined their claim to Rs. 372-7-0 only. It 
is no doubt true that only some of the pieces 
of this bundle were extracted, but the 
Railway Officials have made it impossible for 
the Court to ascertain the value of such 
pieces on account of their having auctioned 
the contents "without making an inventory. 
They cannot take advantage of their own 
negligence, and claim that the plaintiffs’ 
suit should fail for want of proof as to the 
value of such pieces. I hold that under the 

circumstances the plaintiffs are entitled to 
the full value of the parcel, viz., Rs. 372-7-0. 

My findings, therefore, on the specific 
issues framed in the case, are as follows: — 

1. Did the parcel in question In the nfRnnative 
oontain the articles alle- 
ged by the plaintiffs? 

Jf so. what IS their value? Rs. 372-7-0. 

•>. \\ ere the plaintiffs entitled In the negative, 

to open delivery of the 
parcel? 

3-A. Did the defendant refuse In the affirmative, 
to give open delivery of 
the parcel contending 
that the outward condi- 
tion of the parcel was 
good? 

3-H,Was the outwards condi- (1st part) The out- 

^ ® not ward condition of 

K » and if so, is the de- the parcel was 

good, but certain 
P ^0 pieces had been 
rtnoT. ^®^^nd to give extracted from it 

P n delivery of the goods? with the result 


showed similar difference in weight. The 
defendants have given no evidence to ac- 
count for this discrepancy. Though no 
doubt the weight shown in the Railway 
receipt is not conclusive evidence against 
the defendant, there is a strong presump- 
tion that the weight shown in Ex. 12 was 
the correct weight of the bundle at the lime 
of despatch. In the absence of any evi- 
. ,dence to rebut this i^resumption, I hold 
that the correct weight of the parcel at the 
time of despatch was one maund and 
twenty-two seers, and that certain pieces 
of cloth weighing about six seers had been 
extracted from it wdiile in the custody of 
the Railway. The plaintiffs have examined 
Pitamberdas to prove that he packed and 
forwarded certain pieces of cloth of the 
total value of Rs. 372-7-0. His evidence 
finds ample support in the entries made by 
him in the books kept in the regular course 
of business and in the bijak sent by him to 
the plaintiffs along with the Railway' re- 
^,ceipt. I see no reason to disbelieve his 
evidence. Though the plaintiffs had claim-* 


aa any portion of the 
goods removed from the 
parcel as alleged by the 
plaintiffs? 

If so, did tlie alleged remo- 

goods take 
place before delivery- of 
t^he parcel should have 
been taken by the plaint- 
ins or afterwards 

If afterwards, is the defend- 
ant liable for it? 

If so, for what portion, if 

any of the goods removed 
from the parcel is the 
defendant liable? 


that its weight 
liad decreased by 
12 Ihs. (2nd part) 
Not necessary. 

In the affirmative. 


The pieces were 
removed before' de- 
livery of the 'pn reel 
was tendered ,to 
the plaintiffs at 
Dabeji. 

Does not arise. 

Ordinarily the de- 
fendant would be 
liable for the value 
of the pieces Vrhich 
were removed 
from the bundle, 
but under the cir- 
cumstances of the 
present case where 
the defendairt had 
auctioned the tTun- 
dle, without- mak- 
ing an inventory 
of its contents he 
is liable for*the 
whole aniolint* 
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8 Did the defendant sell the In the artinnative. 
parcel as allejyed in para. 

•1 of the written state- 
ment? 


■ 9 . 

10 . 


If 80 , what amount was The defendant 


11 . 

12 . 


• 13 . 
' U. 
• 15 . 


realised from sale? 

Are the plaintiffs entitled 
to more than tlie amount 
deposited by the defend- 
^ ant? 

If so, to what amount. 


realised Ks. 85. 
The plainlitYs are 
entitled to a de- 
cree for Ihs. 
372-7-0. 


Are the plaintiffs entitled 
to profits as alleged in 
memo. B filed with the [‘Given up. 
plaint? 

If so, at what rate. 

Are the plaintiffs entitled , The plaintiffs are 


to 'interest? 

If so. at what rate? 


entitled to in- 
terest at 0 per 
cent, per annum 
from date of suit 
till payment. 


16. There will, therefore, be a decree in favour of 
the plaintiffs for Rs. 372-7-0 (Rupees three hundred 
seventy-two and annas seven only) with interest at 
6 per cent, per annum from date of suit till payment 
and costs. 


Z K. 


Suit decreed. 


LAHORE HIGH COURT. 

■'Second Civil Appeal No. 2527 of 1921. 

May 8, 1924. 

Present:— Qiv Shadi Lai, Kt., Chief Justice, 

and Mr. Justice Malan. 
MUHAMMAD TUFAIL— Plaintiff 

— .^PPBLLANT 

versus 

' Mehr ABDUL MUNIM— Defendant 

— Respondent. 

Vendor and pur chaser— Sale—Declaraloi'y suit by 
reversioner— Considei-ation partly not found for neces- 
sity —Vendee, suit by, to recover amount from vendor 

— Actual loss, proof of. , , . j 

A part of the consideration for a sale was found 
not to be for necessity on the declaratory suit of a 
reversioner of the vendor. The vendee, who was in 
possession of ths property, thereupon sued the vendor 
for recovery of the amount not found for necessity. 
The vendor had adopted the son of the vendee: 

Held, that the suit must fail, as no loss had yet 
been suffered by the vendee, and it was quite possible 
that he would not suffer any in future as well, ns the 
adopted son, who would succeed the vendor, was not 


likely to enforce the declaratory decree against Ids 
own natural father. 

Khoumon Bibi v Shah Mali, 1 Ind. C'as. 6i>0; 111 
P. R. 1908; 13 P. L. H. 1909; 180 P. ^\^ R. 1908, dis- 
tinguished. 

Second appeal from a decree of tlie 
District Judge, Gurdaspur, dated the 25th 
July 1921. 

Mr. Abdul Aziz, for the Appellant. 

Mr. Sugar Chand and Sheikh Niaz Muham- 
mad, for the Respondent. 

JUDGMENT.— The defendant sold 
certain land to plaintiff for Rs. 4,500 on 
24th January 1916. The deed contained the 
words: — 

''Basurut zahur tanazah ke main har 
tar ah k a zimma-war hun." 

The defendant's brother challanged the 
sale, and got a declaratory decree to. the 
effect that Rs. 2,050 were not for necessity 
and that the sale should affect the deferid - 
ant's reversioners only to the extent of the 
balance Rs. 2,450. 

Plaintiff has now sued defendant for 
Rs. 2,350 10 0, on account of : — (1) Rs. '2,050 
the part of the sale money found not to be 
for necessity. 

(2). Rs. 305-10-0, costs in certain suits 
between the parties. 

The Trial Court dismissed the suit and 
plaintiff’s appeal was dismissed by the Dis- 
trict Judge. 

Plaintiff has now come up on - second 
appeal to this Court. This case may be 
distinguished from Khonmon Bibi v. Shah 
Mali (1), inasmuch as in that casei actual 
damages had been suffered, whereas here 
(as far as the item of Rs. 2,050 is concern- 
ed, the only point pressed in this Court) 
no loss has yet been suffered by plaintiff, 
and it is quite possible that he nev«er>will 
suffer any loss. Even if we^ assume that 
the stipulation in the deed is wide enough 
to cover the "'tanazah" which has occur- 
red that tanazah has had no conci<ete 
results adverse to plaintiff so far, and' may 
never have any such results. Plaintiff is 
in possession of the land which he bought 
from the defendant, and it is morel than 
probable that he will never be disturbed, 
as his son has been adopted by the^de- 
fendant vendor and is hardly likely, u-lien 
1 he succeeds, to enforce the ddelaratoTy 
decree against his own natural ufather. 
Counsel did not argue the claim'- to' the 
second item, costs of litigation. 

(1) 4 Ind. Cas. 690; 111 P. R. d^OS; 13 p, L ■ R 
1909; 180 P. W. R. 1908. *' ’ 
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The result is that the appeal is dismiss- 
ed with costs. Defendant’s cross-objections 
were not pressed, and are dismissed. 

Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal Xd. 8 of 1925. 

September 14. 1925. 

Preseat: Dalai, J. C. 

Thakar DUROA BAKHSH SIXGH— 

P r. A I X T I F FS — A P P E L L A X To 

re rsns 

JAGAXNATH SIXGPl and others — 

D E F E X i > .\ X TS — R ES PO X I> E X TS . 

Counsel, misiahe of~Client, effect on. 

The plaintiffs hrouj'la a .suit in respect of the sale 
of an entire mvlcr-pioprietary tenure hv the ricfend- 
ants. Their case was two-folVi. One tlial in realitv 
they were owners of 3 5lhs of the under-proprietary 
lioldinj? whicli was wrongly transferred by the defend'- 
ant vendors without any title, and, seeondlv that as 
regards the 2,5ths they had a rifjlit of i>fe-einption 
and desired to iiro-eni])t it on payment of a propor- 
tionate sum of consideration monev. The sale took 
place in Nov(>mbor 1922. In danuarv 1921. the 
Counsel for tlie plaintitTs took up the position that he 
would pre-empt the entire i>roperty on payment of 
the entire price. 1’he position being taken after the 
expiry of limitation for a pre-emption suit, the suit 
was dismissed. On second ai)j)eal : 

Held, (1) that it required neither wisdom nor 
knowledge of law on the part of the plaintiffs* Counsel 
to understand tliat a suit for pre-emption would he 
time-barred in January 1924; 

(2) that this blunder on tlie part of plaintiffs* 
Counsel could not deprive them of a decree if in fact 
the allegations made by them were true, and the suit 
should be decided in respect of the case of the 
plaintiffs as originally put forward. 

Appeal against a decree of the Addi- 
tional Sub-Judge, Rae Bareli, dated the 
23rd September 1925, affirming that of the 
Munsif, Dalmau, dated the 29th January 
1924. 

Mr. M. Wasim, for the Appellants. 

Messrs. Radha Krishna and TI. N. Das, 
for the Respondents. 

JUDGMENT. — There has been a lot 
of foolish talk and show of learning in this 
litigation in the Trial Court but the real 
issues between the parties have not been 
decided. The plaintiffs came to Court as 
pre-emptors and attacked the sale of 9lh 
November 1922. By this sale an entire 
under-proprietaiy tenure was sold. The 
case of the plaintiffs was two-fold. One 
that in reality they were owners of 3/5ths of 
the under-proprietary holding which was 


wrongly transferred by the defendant 
vendors without any title, and secondly, 
that as regards the 2/5ths they had a right 
of pre-emption and desired to pre-empt it 
on payment of a proportionate sum of con- 
sideration money. 

The defence was that the vendor defend- 
ant X^o. 5 owned the entire holding. The 
plaintiffs wei'e so keen to pre-empt the pro- 
perty tliat they were even prepared 
to pre-empt tlie property on payment 
of tlie full consideration money. This 
readiness, however, Avas not declared till 
the 7th of January 1924 when the suit 
would be time-barred if filed for the 
pre-ernption of the entire property. It 
is obvious that the plaintiffs through some 
understandable confusion in the mind of 
their Counsel took up the second position 
and were ready to pay the entire price. It 
required neither wisdom nor knowledge of 
law to understand that a suit for pre-emp- 
tion would he time-barred on 7th January 
1924 when the sale w'as effected on 9th 
N'ovember 1922. 

^ This blunder on the part of the plaintiff’s 
Counsel cannot deprive them of a decree 
if in fact all the allegations made them 
w’ere correct. 

1 he first question to decide is whether the 
plaintiffs are or are not owners of 3/5ths of 
the property in suit. If they are not owners, 
of course, the whole suit would fail because 
they desire to pre-empt only a portion of 
the property sold. If, however, the}^ are able 
to prove themselves to be owners of 3/5ths 

of the property then the vendor had a right 
to sell only 2/5ths and on the plaintiffs 
succeeding in their claim to a right of pre- 
emption they will be entitled to pre-empt 
2/5ths of the properU’. There is no dispute 
as to the sale consideration which is accept- 
ed by the plaintiffs who are prepared to pay 
proportionate price for the 2/5ths belonging 
to the vendor. 

I set aside the decrees of the two Subordi- 
nate Courts and remit the suit to the Trial 
Court under O. XLI, r. 23 fora proper trial 
after the framing of proper issues in the 
light of the observations made by me above. 

Costs here and hereto shall abide the 
result. 

Appeal allowed; 

Suit remanded. 
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LAHORE HIGH COURT, 

Second Civil Appeal No. 2346 of 19-3 

February 22, 1924. 

Present: — Mr. Justice Martineau. 

GHULAM NABl— P laintiff- Appellant 

versus 

THAKAR SINGH and otbers— Defendants 

— Respondents. 

Custom— Village ahndi—SHCcessw}) to nou-propyictor 
-Oitant coUauial. u’heOur kei^Prc-cmpno,,. ru,)a 

of—punjahPre-ewptiouAct(lof . . 

‘In the absence of a custom to the 
onlv a near collateral who can succ.'ed to the hous. 
of a village non-proprietor. Where no such custom ^ 

proved, a collateral in the seventh ^ 

emptasaleof a house by a non-propnetoi undo 

s. 15 of the Punjab Pre-emption Act. 

Karam Chand v. Ilakam huigh, <1 1 • H- 
relied on. . .1.,- 

Second appeal from a decree of tlie 
District Judge. Amritsar, dated the -btli 

Mr. Ghulam Ah/.std, for the Appellant. 

Lala HarDinjal, for the Respomleuts. 
JUDGMENT.— The plamtitT sues to 
pre-empt a house sold by defendants Nos. - 
to 4, who are weavers and non-proprietors 
of the village in which the house is situate, 
to defendant No. 1, who is a proprietor m 
- the village. The plaintiff is a collateral of 
the vendors in the seventh degree. The 
Courts below have agreed in 
that the suit fails, though on difterent 
grounds, the Munsif holding that no custom 
■ has been proved by which a A-amm is 

entitled to pre emption as against a village 
proprietor, and the District Judge holding 

that the plaintiff, not being a near collateral 
of the vendors, would not have been en- 
titled to inherit the house, and, therefore, 
has no riglit of pre-emption under seeUon 
1.5 (a) of the Pre-emption Act. The plaint- 
iff has filed a second appeal.^ _ 

The lower Appellate Court s decision is 
correct. There is no doubt that in the 
absence of a custom to the contrary it is 
onlv a near collateral who can succeerl 
to the house of a non-proprietor see 
Karam Chand v. Ilakam S-ingh (1) ana 
para. 238 (a) of Kattigan s Digest of 
Customary Law. No custom to the con- 
trary has been proved in the preseiit case^ 
and moreover as the lower Appellate Com t s 
finding that the plaintiff would have no 
• right of inheritance is a finding on a point 
of custom, the appeal cannot he entertained 
without a certificate under s. 41 (d) of fn® 
Punjab Courts Act. The objection that the 
question of plaintiff’s right to inherit the 

(1) 71 P. E. 1889. 


property was not put in issue has no force 
L'the first issue covers the point. It is con- 
tended that the vendors are governed l.y 
the r personal law and not by custom, hut 
this contention was not advancec m the 
f’ourts below, nor is it put forward m tl.e 
grounds of appeal in this Cinirt and I think 
It can hardly he doubted that the (luestion 
of succession to the house of a non-pro- 
prietor in a village is regnlated l.y custom. 

The appeal is accordingly dismissed with 

costs. . , , • • , 

Apjical disnitssed. 

iS • X t « 


madras HIGH COURT. 

T.ftters Patent Appeal No. 63 of 1924. 

March 12, 1925. 

Prcseid;— Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 
VFPPUIJ'RY S0MASI'NDARA:\[— 
Pi..\iNTiFF — A ppellant 

versus 

ill 1 IM IS ETTI KC N DATA’ A— 

Defendant— Respondent. 

icxecaion of <kc,-cc-A „ction 
abU ,,roperU,—Ju<lument-dcbtov. failure of, to object 
.-^Couiinnaliou of saU-I iirehaser. ri.jht,! ot- Jud'J- 
ment-debtor. whether bound - Judijment-deb or whethc, 
can resist i>urcli<iscr as defendant —(. iril liocediiie 

rnde (Act V of t>. XXI, r. itj. 

^ After a judgment-debtop, with full kiiowlodge of 
the execution proceedings and full opportunity of 
r ising an objection to the oiYect that the property 
souKlit to be s.dd in oxccuta.n is noii-transfcrab e. 
b 18 failed to raise that objection at the lime of the 
Inle it is not open to liim, or to a person elaimmg 
through him. after the conrirmatiou of the sale, to 
show that tl.e- property was inalienable. As between 
? e purchaser and the judgment-deddr.r. the proper^ 
vests in the purchaser on the date of the sale. [p. 41/ , 

coi 2.] • 1 1 

1 Case-law reviewed, j • . • i i 

In mich a case as the above., it is immaterial who 
ther the judgment-debtor impeaches tl.e .sale, as a 
phiintilf. or resists the suit of the pui'chaser as a 

defcndant.^LP^^lfi.coL^^^ applica- 

tion is ma<le to set aside a sale or where such appli- 
cation is made and disallowed, the Court is bound to 

TnVkean order contirming the sale and .t thereupon 
becomes absolute. Under s. 65 JAdiere property is 
flold in execution of a decree and the sale has become 
nhsolute the property vests in the purehascr. If the 
jurgment-deb'^tor^bjecU the sale and 

his objection is ovcrnilcd. he is bound by the decision 
of the Hxeenting Court. If being aware of the excou- 
tion proceedings and having mi opportunity to ob- 
iect he fails to do so, he is likewise bound by the 
order confirming the sale; in other words, he rs in 

effect in either case a party to the order by- which 
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the sale is confirmed equally witli the nncl ion-i'ur- 
chaser. and he cannot get behind it. [p. 115. i-ol. 2 ] 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Krishnan, dated the 
18th February 1924. in 8. A. Xo. 693 of 
1921, on the file of the High Court, pre- 
ferred against a decree of the District 
Court, Vizagapatam, in A. S. Xo. 469 of 
1918, presented against a decree of the 
Court of the District iMunsif, Yellainan- 
chilli, in O. S. No. 244 of 1917. 

Mr. C. Rama Rao, for the Appellant. 

Mr. K. Venkatarama Razu, for the Re- 
spondent. 

JUDGMENT. 

Venkatasubba Rao, J.— This is a 
Letters Patent Api>eal from the judgment 
of Krishnan, J. J shall briefly state the 
facts before discussing the question of law 
that arises. Perumal was the owner of the 
property and he mortgaged it to the de- 
fendant. It was then an unenfranchised 
inam. In execution of a money-decree ob- 
tained against Perumal, the property was 
subsequently sold in Court-auction Even 
then it was an unenfranchised inam. The 
plaintiff’s vendor became the purchaser at 
the Court-sale. 

This suit has been instituted to redeem 
. the mortgage in favour of the defendant. 
The defence is that the sale conveys to the 
plaintiff no title the property having lieen 
inalienable. The defendant has had to 
concede that on this hypothesis the mort- 
) gage in his favour is also invalid. He, 

* however, relies upon a sale made to him of 
; the property by Perumal subsequent to the 
; enfranchisement of the property. 

These facts cannot be disputed ; first, the 
property was inalienable on the date of the 
■' Court sale and consequently no valid title 
\ passed to the plaintiff; secondly, by reason of 
the subsequent enfranchisement, Perumal 
acquired a right which could be transferred 
and the defendant having then purchased 
,the property from the owner, acquired a 
good title. Krishnan, J., reljdng on these 
^ facts has dismissed the plaintiff’s suit. In 
»jcny opinion, the question is not what are 
Mithe true facts, but what is the effect of 
the Court sale, in other words, can Perumal 
. or the defendant who claims through him 
plead that the property was in factinalien- 
!on , the , date of the Court sale? If 
v-Perumal ,.is precluded from pleading that 
;; the!' land was inalienable, the defendant, 
who ‘claims. through him is equally barred. 

disputed before Krishnan, J., 
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that Perumal, the judgment-debtor, was 
aware of the execution proceedings that 
culminated in the sale and the argument 
apparently proceeded on the footing that 
though he had knowledge, he did not 
object to the attachment and sale. [The 
plaintiff’s learned Vakil before us suggest- 
ed that, as a matter of fact, Perumal put in 
a petition objecting to the sale and that 
his objection was overruled by the Execut- 
ing Court which thereafter ordered the sie 
of the property. The petition of Perumal 
and the order made thereon were not relied 
on in any of the lower C’ourts or before 
Krishnan. J. We do not think it necessary 
to decide w'hether this additional evidence 
should be received or not ; for, in opr 
opinion, it is immaterial whether an objec- 
tion was put forward wdiich was overruled 
or whether the judgment-debtor having 
knowledge of the proceedings refrained 
from objecting. I, therefore, proceed to 
deal with the ease on the footing that 
Perumal had notice of the proceedings and 
had an opportunity to object to the aUaqh- 
ment but did not put forward any objec- 
tion. 

The Court sale was held on the assump- 
tion that the propert3’ could be sold. Is 
Perumal or his representative the defend- 
ant now to be permitted to show that this 
assumption was w’rong and that in fact the 
property Avas inalienable ? In my opinion, 
there is a preponderance of authority ,in 
favour of the position that he ought not to 
be so permitted. 

The first case I shall refer to is Sheikh 
Murullah v. Sheikh Burullah (1). In execu- 
tion of a decree against the defendant, his 
property was sold and a stranger .became 
the purchaser. The latter transferred his 
right to the plaintiff and he brought the suit 
for possession. The defendant raised Jhe 
objection that the holding was non-trans- 
ferable by custom and the sale was, there- 
fore, bad. JVIitra, J., held that the defen^dant 
could have objected to the attachment 
under s. 244 and he not having done so, 
was precluded from resisting the purchaser 
after confirmation of the sale. The leaned 
Judge observes; “As between the pur- 
chaser and himself (the defendant) the.^tle 
to the property vested in the purchaser on 

the confirmation of sale.’’ Mitra, J.. hiys 
emphasis on this aspect, namely,, whether 
the judgment-debtor had knowledge erfitho 

(1) 9 C. W, N. 972. 
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execution proceedings that culminated in 
the sale. If he had, he -would be concluded 
by the order confirming the sale. If he 
did not have knowledge, it would be open 
to him to object to the sale in subsequent 
proceedings. Mitra, J., refers to Bliirain 
Ali Shaik Shikdar v. (iopi Kanth Shaha (2), 
■where what was apparently a contrary view 
was taken, namely, that the defendant 
could resist a purchaser although he had 
not objected to the attachment under s. 244. 
This case was distinguished on the ground 
that no question was raised in it. as to tlie 
effect of the knowledge on the part of the 
defendant of the execution proceedings 
leading to the sale. In Duvga Lharan 
Mandaly. Kali I'va.sanna Sarkar (,3) refer- 
red to with approval by Mitra, J., the learn- 
ed Judges were of opinion that knowledge 
on the part of the debtor was decisive of 
the question. To tpiote their words : If 

this question (whether the judgment- 
debtors were aware of the proceedings or 
not) be answered in the affirmative, then 
we are clearly of opinion that it is not open 
to them now to question the propriety of 
the sale that has already taken place. 
The view of Mitra, J., was affirmed in 
Letters Patent Appeal by ^laclean, C. J., 
and Pargiter, J., who expressly followed 
Duvya Charun Mandal v. Kali Prasanna 

Sarkar (3). • , j • 

This point was again considered in 

Dwarkanath Pal v. 7'arini Sankar Roy (4). 
The facts were similar to those in Slieikk 
Mumllah v. Sheikh Burullah (1) and 
learned Judges accepting the law as laid 
down by Mitra, J., express the view that 
Bhiram Ali Shaik Shikdar v. Gopi Kanth 
Shaha (2) had been sufficiently dealt with 
by that learned Judge in his judgment. 

Lala Ravi v. Thakur Prasad (5) is also a 
direct authority on the point. The facts 
are again similar to those in Sheikh MuiuP 
lah V, Sheikh Burullah (1) and the 
view of the law was again taken. J he 

principle is stated thus : * j i ^ 

“ As betw'een him (the judgment-debtor) 
and the auction-purchaser the sale has be- 
come conclusive and the auction-piirchaser 
has acquired a vested interest in the pro- 
perty sold.” 


(2) 24 G. 355; 1 C. AY. N. 396; 12 lad. Dee. s.) 
2G 0. 727; 3 C, W. N. 586; 13 Ind. Dec. (x. s.) 

%*) 31 C. 199; 5 C. L. J. pi: Ml 

47 Ind. Gaa, 947; 40 A. 680; lb A. L, J. 691i 


Here again tlie learned Judges advert to 
tlie fact that the judgment-debtor was 
aware of the execution proceedings and did 
not ol>ject. 

The principle underlying these four 
cases, namely, Durga Cha)-an Mandal v. 
Kali Prasanna Sarkar (3), Sheikh Muriillah 
v. Sheikh Burullah (1), Dwarkanath Pal v. 
Tarini Sajikar 7\o// (4) and Lala Ram v. 
Thakur Prasad (5) 1 may state thus: Under 
O. XXI, r. 92, C. P. C., wliereiio application 
is made to set a.side a sale or where such 
application is made and disallowed, tlie 
Court is bound to make an order confirming 
the sale and it thereupon becomes absolute. 
Under s. 05, wliere property is sold in 
execution of a decree and the sale has 
become absolute, the i)ropcrty vests in the 
purchaser. If the judgment-debtor objects- 
under s. 47 to the sale and his objection is 
overruled, he is bound by the decision of 
the Executing Court. If being aware of 
the execution ju'oceedings and having an 
opportunity to olqect, he fails to do so, he 
is likewise bound l)y the order confirming 
the sale ; in other words, he is, in effect, in 
either case a party to the order by which 
the sale is con fu med equally with the 
auction-purchaser, and he cannot get be- 
hind it. 

In mj^ opinion, this is the right principle 
and I am prepared to follow the four cases 
mentioned above. 

I have dealt with cases from which a 
definite principle is deducible. There are 
some other rulings which also negative the 
right of the juflgment-debtor, but which 
state the principle differently. Before dis- 
cussing these cases, I may refer to Pandu- 
rang v. Krishnaji (0), which is identical 
with the four cases cited above excepting 
that it makes no reference to the knowledge 
or want of knowledge on the part of the 
judgment-debtor although it decided that 
he was barred from contending in the suit 
that the sale was bad. 

In Gokulsing Bhikaram v. Kisansing Guru 
(7), the plaintiff was the purchaser at the 
Court-sale and the defendants were thejudg- 
ment-debtors in the previous suit. They had 
not objected in the execution proceedings 
to the attachment and sale. Could they now 
object? It was held, they could not. The 
reason is given thus ; — 

“ Though an auction-purchaser at a Court- 
sale in execution of a decree is not a party 

(Oj 28 B. 125; 5 Bom. L. K. 799. 

i7) 7 Ind. Gas. 457; 34 B. 546; 12 Bom. L, R, 539, 
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to the suit in which the decree was passed 
and though he is not a representative of 
either the decree-holder or the judgment- 
debtor for the purposes of s. 214, yet if the 
ciuestion raised by the judgment-debtor as 
to the legality of the Court-sale is virtually 
one between the parties to the suit, and if 
in the decision and result of that question 
the auction-purchaser is interested, the 
judgment-debtor ought not to be allowed to 

attack the sale in a suit." 

The learned Judges seem also to think 
that the result of setting aside the sale 
would affect a party to the previous suit 
and the (question was thus one virtually 
between the parties to that suit and ought 
to he decided under s. 244 : (see page 552* 
last senience). 

In Nadaviuni Naraiiana IijerKjar v. Veera- 
hhadra Pillai (8), the i)laintilY was the 
judgment-debtor in the previous suit. He 
sued to get the sale held in execution of the 
decreeagainst him, annulled. Wallis, J., ashe 
then was, observes that the plaintiff is barred 
from bringing the suit not by reason of 
s. 244 but by reason of general groimdo of 
policy which underlie that section. Krishna- 
swarni Iyer, J.. states the principle in a 
ditYerent way, for, according to him, the 
only mode in which the sale can be im- 
peached, is by an application to the Exe- 
cuting Court to set aside the sale. In his 
opinion unless a sale is set aside in the 
proceedings between the parties, the suit 
against the purchaser is not maintainable. 
With great respect, I am unable to under- 
stand the ground of the decision of Krish- 
naswami Iyer, J. 

It is, however, unnecessary to pursue this 
point further, as, in my opinion, as I have 
stated, the right principle is that which 
underlies the decision in Sheikh Murullah 
V. Sheikh Burullah (1) and the other three 
cases which I have mentioned above. 

In Venkataramana Chariar v. Meenatchi 
Sundararam Aiyer (9) a Bench of this 
Court approve of Bhiram AH Skaik Shik- 
dar V. Gopi Kanth Shaha (2). But I am 
not prepared to say that the learned Judges 
have taken a different view from that taken 
in the later Calcutta cases to which I have 
referred. In my opinion it must be taken that 
'Bhiram ' AH Shaik Shikdar v.Gopi Kanth 
Shaha (2) was understood by this Bench in 

. (8) 8 Ind. Cas. 429; 34 M. 417; (1910) M. W. N. 662; 9 
Id. L.T. 152; 21 M L. J. 928. 

'< (9) 1 Ind. Cas. 193; 19 M. L. J. 1. 

•Page of 31 B. — [Srf.] 

» • 


the way it was, by Mitra J., in Sheikh 
Murullfih V. Sheikh Burullah (1). 

It was strenuously contended by the 
learned Vakil for the respondent that where- 
as the judgment-debtor as a plaintiff can- 
not impeach the sale, lie maj^ as a de- 
fendant resist the suit. This distinction is 
artificial and I can find no justification for it. 
The case that was most relied on for this 
proposition, Bhiram AH Shaik Shikdar v. 
Gopi Kanth Shaha (2) cannot any longer be 
regarded an authoriW in support of it. It 
is true that Miller, J., in Thathu Naick v. 
Kondu Rcddi (10) accepts this proposition 
but on the facts of the case liis observa- 
tions seem to be obiter, for Sankaran 
Nair, J. the Third Judge to whom the case 
was referred on a difference of opinion be- 
tween Miller, J., and Abdur Rahim, J., points 
out at page 252* that the judgment-debtors 
were not aware before the confirmation of 
the sale, of the facts which were sought 
to be relied on to invalidate the sale. 
There is nothing in this case to suggest 
that the principle on which Sheikh Murullah 
V. Sheikh Burullah (1) rests is not sound. 

It was next contended that the sale of 
an unenfranchised inam is absolutely void 
and tlie plaintiff's suit should on that 
ground be dismissed. I cannot follow this 
contention. As I have said, we are not 
here concerned with the true facts of the 
case but only with the result of certain 
proceedings. Is the defendant to be per- 
mitted to plead that the land was inalien- 
able at the time of the Court-sale? The 
effect of the order confirming the sale is 
that the land can be alienated. The order 
is conclusive, and it must be deemed that 
there is an adjudication that the property 
can be sold. In this view, it is unnecessary 
to consider Raja of Vizianagoram v, Dan- 
tivada Chelliah (11), Vaddadi Sannamma v. 
Kodvganti Radhahhayi (12) and Narhart 
Sahu V. Siva Korithan (13) and other cases 
cited on this point. 

The appeal must, therefore, be allowed. 

According to our judgment the plaintiff 
has become the owner of the property and 
this assumes that the defendant is 
The District Munsif though purporting to 
decide Issue No. I has really decided Issue 

(10) 1 Ind. Cas. 221; 32 5L 242; 5 M. L. T. 248. 

(11) 28 M. 84; 14 M. L. .1. 468. ,, 

(12) 43 Ind. Cas. 935; 41 M. 418; 22 M. L. T. 532; 34. 

li. J. 17; (1918) M. W. N. 23; 7 L. W. 234 (F. BJ 

(13) 19 Ind. Cas. 881; (1913) M. W, N. 415;24 M. n- 
J. 462. 

•Page of 32 M.— L-^d.] 
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No. II. We have now reversed his decision on 
that Issue. Issues Nos. I, II, 111 and 1\ re- 
main to be decided. The decision on the lirst 
issue is reversed and the suit is remanded 
to the District Munsif's Court for disposal 
in regard to the other issues. The defend- 
ant will pay the costs incurred by the 
plaintiff in the first Court, the lower Ap- 
pellate Court and in this Court. 

There will be a refund of Court-fee on 
the memorandum of appeal in this Court 
and in the lower Appellate Court. 

Madhavan Nair, have had the 

advantage of reading the judgment of my 
learned brother with which 1 agree. The 
facts of the case have been clearly stated 
in that judgment and they need not be 
re-stated here. The jilaintifi is a transferee 
from the auction-purchaser and his suit 
is to redeem a mortgagee held by the 
defendant and subject to which the propeity 
was sold at the auction. The defendant 
pleads that the property being an 
land is inalienable and, therefore, the sale 
conveyed no title to the aiiction-imrchaser 
and further, that subsequent to the auction- 
sale the land was enfranchised by the 
Government in the name of the judgment- 
debtor, Perumal, and that he is now hold- 
ing it as the purchaser— from the said Peru- 
mal. The question for decision arising in 
these circumstances is whether it is now 
open to the defendant to put forward these 
pleas by way of resistance to the plaint- 
iff's suit for redemption. It may be stated 
at the very outset that arguments have 
proceeded on the assumption that for the 
purposes of this case the defendant may 
be taken to represent Perumal, the judg- 
ment-debtor, and that he claims through 
him It has also been assumed throughout 
the arguments that Perumal was aware of 
the execution proceedings and did not object 
to the same. It has also not been disputed 
that the defendant himself during the 
course of the execution proceedings put 
forward his mortgage interest and that the 
property was ordered to he sold su Inject to 

such interest. , , , 

The auction-sale was held on the assump- 
tion that the property sold was alienabh* 
Is it now open to Perumal or the defendant 
to plead that the properly is inahenaide . 
Ill my opinion the decision m Lai Ham v. 
Thalcur Prasad (5), Divarkanath Pal v. 
Tarini Sankar Hoy (4) and Pandurang 
Balajiv. K^nshnaji Govind (6) conclusively 
show that it is not open to him to raise 


V. BltlMISETTT KONDATTA. 

these contentions now. In Lai Ham v 
Thaknr Prasad (5). a house was sold by 
auction in execution of a decree obtained 
against the defendant in the case and it 
was purchased by the jilainlifi. When he 
failed to get actual possession, he instituted 
a suit for its recovery, but his claim was 
contested on the ground that the liouse was 
not liable to sale in view of the provisions 
ofs. fiO (c) of the C. P. 0. Tlie learned 
Judges held in tliat case that “after that 
sale and confirmation of sale, it was open 
to the defendant at this stage to ques- 
tion the validity of the sale and the title 
which the plaintilT had acquired under it". 
In the course of their judgment, the learned 
Judges observe as follows : — “ Under O. 
XXI, r. 9L^ after a sale has taken place and 
has been coidinned the auclion-j'mrchaser 
acquires a title to the property. In the 
present instance no objection to the sale 
was raised before it took j>lace or at any 
lime. It is not suggested in the pleadings 
that the defendant-judgiiient-debtor was 
not aware of the e.xecution i)roceedings. 
As between him and the auclion-purcliaser 
the sale has become conclusive and the 
auction-])urchaser has acquired a vested 
interest in the iiroperty sold. ..in the present 
case no objection having been taken and 
tlie sale liaving become conclusive as be- 
tween the parties, it is not o])en. in our 
opudon, to the defendant after the lapse of 
so many years' from the date of tlie sale to 
contend that the sale ought never to have 
taken place and conveyed no title to the 
purchaser”. This view is supported by 
the decision in Divarkanath Pal v. Tarini 
Sankar Hoy (^1;. In overruling the conten- 
tion similar to the one raised in the in-esent 
case, the learned Judges in that case refer 
with a}^proval to the opinion of ^Ir. Justice 
.Mitra in Sheik Murullah v. Sheik Burullah 
a) to the effect that “after a judgment- 
debtor with a full knowledge of the execu- 
tion proceedings and full opportunity of 
raising an objection to the eJYect that the 
holding was an occupancy holding and non- 
transferable, had failed to raise that objec- 
tion at the time of the sale, it was . not 
competent to him to resist the purchaser 
after the confirmation of the sale and that 
as between the purchaser and the judgment- 
debtor the title to the property vested in 
the purchaser on the confirmation of . the 
sale”. The apparently contrary opinion 
expressed in Ali Skaik Shikdarv, 

Gopi Kanth Shaha {2), in favour of the 
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view that the defendant could resist the 
auction-purchaser’s suit though he did not 
object to the attachment and sale had been 
sufficiently explained in the case in Sheikh 
Murullafi v. Sheikh Burullah (1) which 
has been referred to in Dwarkanath Pal 
V, Tarini Sankar Roy (4). The decision in 
Bhiram Ali Shaik Shikdai' v. Gupi Kanth 
Shaha (2) has, no doubt, been mentioned 
with approval in two Madras cases, viz.^ 
Venkataramana Chariai' v. Meenatchi Sun- 
daram Aiyer (2) and Thathu Naickv. Kondii 
Reddi (10), but as has l:»een clearly pointed 
out in my learned brother’s judgment there 
is nothing in these cases to suggest that 
the “ principle on which Sheikh Murullah 
V. Sheik Burullah^ (1) rests is not sound.” 
The decision in Fandurany v. Krishnaji 
(6) also supports the view put forward 
on behalf of the appellant. Applying the 
principle laid down in these cases, it 
follows that the defendant must be con- 
sidered to be bound by the order con- 
firming the sale in favour of the auction- 
purchaser and that it is not open to him 
to question the validity of the Court 
sale in the present case. 

The above conclusion is supported also 
by the decisions in Gokulsinq Bhikaram v. 
Kisansing Guru (7) and Nadumuni Nara- 
yana Iyengar v. Veerabhadra Pillai (8) 
which state that principle in a slightly 
different way. Li Gokulsingh Bhikaram v. 
Kisan Singh {!) it was held that the judg- 
ment-dObtors who had not objected in the 
course of execution to attachment and sale 
of the suit properties could not afterwards 
question the validity of the sale in a suit 
instituted by the auction purchaser. The 
learned Judges observe thus: — ” Though 
an auction-purchaser at a Court-sale in 
execution of a decree is not a party to the 
suit in which the decree was passed and 
though he is not a representative of either 
the decree-holder or the judgment-debtor 
for the purpose of s. 244, yet if the ques- 
tion raised by the judgment-debtor as to 
the legality of the Court- sale is virtually 
one between the parties to the suit, and if 
m the decision and result of that question 
the auotion-purchaser is interested, the 
judgment- debtor ought not to be allowed 
to etttack the sale in a suit”. In Nadamuni 
I^arayana Iyengar v. Veerabhadra Pillai (8), 
the plaintiff (who represented the judgment- 
debtor in the prior suit) sued to set aside 
Uio sale of a temple office which was made 
iv, woution proceedings in favour of the 


defendent-auction-purchaser. It was held 
Wallis, J., that he was precluded from 
bringing the suit by reason of “ the general 
intention of the Legislature ” as manifested 
in s. 244. The same conclusion was arriv- 
ed at by Krishnaswami Iyer, J., who states 
the principle thus : ” The auction-pur- 

chaser derives his rights from the sale 
which the party to the execution proceed- 
ing should not be permitted to impeach 
except by application to the Executing 
Court.” It seems to me that in all the 
above decisions which we have examined 
the learned Judges give effect to the broad 
principle that the proper place to raise 
objections to attachment and sale is the 
Executing Court and that the judgment- 
debtor who has had notice of the execution 
proceedings must be deemed to be bound 
by the order passed in such proceedings 
confirming the sale in favour of the auction- 
purchaser. As already pointed out it follows, 
therefore, that the defendant is now pre- 
cluded from raising his present contentions. 

In the view it is not open to the defend- 
ant to plead that the suit land is inalien- 
able inasmuch as he is bound by the order 
confirming the sale which amounts to an 
adjudication that the land can be sold, the 
question whether thejsale of an iinenfranchis- 
ed inam is absolutely void does not strictly 
arise in this case and the decisions cited 
in support of that contention viz.^ Raja of 
Vizianagaram v. Dantivada Chelliah (11), 
Vaddadi Sannamma v. Koduganti Radha- 
bhayi (12) and Narhari Sahu v. Siva 
Korithan Naidu (13), need not, therefore, 
be considered. 

In the result, I agree that the decision 
of Krishnan, J., should be set aside and the 
case should be remanded to the lower 
Court for disposal as pointed out by my 
learned brother. The defendants will pay 
the costs of the plaintiff up to date. 

Y. N. V. Ca5e remanded. 
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CALCUTTA HIGH COURT. 

Appral i'rom Api’kllati-: Dkcuhl: No. 3033 

or 1933. 

June It), 1925. 

Present: — Justice Sir Bubington New- 
boulH, Kt., anJ Mr. Justice Graham. 

DAMODAR PODDAR and anothi-k — 
Defendants — iVepellants 

VC u s 

JADUNATPl Dt^TT andotheus— 

P L A 1 N T I F FS - R ES PO N D E N TS . 

Evidence, ndmis.-iibilit;/ of -'Documents betirecn third 
parties — Recitals of boundaries, tchether admissible 
Admission of dociunent without objeclion in I'rinl 
Court, effect of. 

Kecitals of hr>undririof5 of otlior lnnd.«? in <loomn< nt-s 
between third i)art ie^ are not ailmissililu in ovid'MU i' 
either witli to a ruiesliou i»f bovuidarif.s or as to 

the nature of the land in dispute in the suit 

Pramatha Xath Choudhuri v. Krishna Chamlra 
Bhattacharjec , 8t Ind. (.'as. 420; 28 C. U . N. U>92; 
(1954) A. I. U. (('.) 10C7, followed. 

The mere fact that no objection is taken as to tlie 
admissibility of a doeuinent in the tirst Court wouhl 
not make it admissible. 

Appeal against a decree of the ( IfHciatiiig 
Subordinate Judge, Pabua, dated tlie 1st of 
April 1922, reversing that of the Munsif, 
First Court, Pabna, dated the 39t)i of June 
1921. 

Mr. Sarat Chandra Roy Choiidhury and 
Babu Dwijendra Krishna Dutta, for the 
Appellants. 

Babu Phanindra Lai Moitra for Babu 
Dinesh Chandra Roy and Dr. Radhahenodc 
Palf for the Respondents. 


JUDGMENT. — In this case the plaintiiY 
sued for a declaration that the land of the 
Cadastral Survey plot No. 321 appertained 
to his jote of S annas held by him under 
defendants Nos. 1 to 3. The suit was dismiss- 
ed by the Trial Court but on appeal that 
decision was reversed and the ])laintiiT was 
granted a decree. Against that decree 
defendants Nos. 4 and 5 have appealed. 
The land in suit is included within the 
brohmottar land of defendants Nos. 1 to 3 
and defendants Nos. 4 and 5 have been 
granted a lease of this land. The Record 
of Rights which was finally published in 
1914 records the land as being held by de- 
fendants Nos. I to 3 through their haryadar 
defendant No. 12. The lease to the appel- 
lants was- granted in 1323 B. S. The first 
Court held that the presumption arising 
from the entry in the Record of Rights has 
not been rebutted. The lower Appellate 
Court held to the contrary. 

It is contended on behalf of the appel- 
lants that in coming to the conclusion favour- 

29 


able to the plaintiff the lower Appellate 
Court has been directly inlluenced by the 
two documents which were not admissible 
in evidence. These documents are I'hx. 3 a 
fhitta and Kx. 1 a /cabuliynt. The cbitta, Fx, 
3, was prepared by an amiti under the 
direction of the superior landlord of tlie 
mouza within which these lands are. We 
are asked to hold that it was admissible in 
evidence on the ground that no objection 
was taken in the Trial Court as to its 
admissibility. This is no ground for allow- 
ingadoeument to be proved if the evidence 
is not admissible. It is contended on be- 
half of the respondents that cl. 2 of s. 32 
of the IN’idence Act makes this document 
admissible The lower Appellate Court 
has held tliat this entry in the record is a 
statement made by a deceased person as to 
what he found in the spot and which he 
liad to ascertain and record in the usual 
course of his business. We have some doubt 
whether the preparation of the chitta on 
belialf of a private zemindar can be said 
to be made in the ordinary course of busi- 
ness. But we certainly think that it was 
no part of the amin's liusiness to record the 
name of the person in occupation of the 
land. Tlie zcmiyidar thought that he had a 
right to survey tlie brahmottar\a.nd within 
his estate and had no concern with the 
person by whom the holding was actual- 
ly occupied. We hold that this document 
should not have been admitted in evidence 
or taken into consideration in deciding the 
jiresent case. 

The second document to which an objec- 
tion is taken on behalf of the appellants is 
a kahuliyat of Pous 1307, Fx. 4. This docu- 
ment was admitted in evidence because 
two of these plots are the boundaries of 
the disputed land. We have recently held 
in agreement with the decision in Pramatha 
Nath Choudhuri v. Krishna Chdndra Bhat~ 
tncharjee{\) that the recitals of boundaries 
of other lands in documents between third 
parties are not admissible in evidence either 
with regard to a question of boundaries or 
as to the nature of the land. It is suggested 
that a distinction can be made in the present 
case because the writer of the document 
and also the recipient of the kabuliyat were 
examined as witnesses. But the writer of 
the kabuliyat in his evidence stated nothing 
about Ex. 4 and the plaintiff’s witness No. 8 
gave no evidence as to the occupation of 

(1) 84 Ind. Cas. 120; 28 C. W. N. 1092: (1924) A I 
K. (C.) 1087. ■ • 
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the land at thfi time the kabuliyat was exe- 
cuted since he knew nothing about the 
land for more than 15 or lb years before 
he gave his deposition in ld2\. It cannot, 
therefore, be contended that this kabuliyat 
though ordinarily inadmissible is admissi- 
ble under special circumstances of this case 
as corroboration of either of these two 
witnesses. It is further contended on behalf 
of the appellants that the view taken by 
the lower Appellate Court as to the en- 
tries in the rent receipts having been prov- 
ed was a wrong view. That was a matter 
for decision for a Court of fact and we ex- 
press no opinion on this point. 

We allow this appeal, set aside the judg- 
ment and decree of the lower Appellate 
Court and remand the case for re-liearing of 
the appeal after excluding from the record 
and consideration the two documents Kxs. 3 
and 4. 

Costs will abide the result. 

Appeal allowed. 

H. Case remanded. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 223 of 1923, 

February 10, 1925, 

Present : — Sir Victor Murray Coutts 

Trotter, Kt., Chief Justice, Mr. Justice 

Phillips and Justice Sir Kumaraswami 

Sastri, Kt. 

APPASWAMI PADAYACHI— 

Petitioner 

vei'sus 

V. A. ETHIRAJULU NAIDU and 
ANOTHER — Respondents. 

Municipal Election — Local Rules — Election petitioi 
— Charges, amendment of — Civil Procedure Code (.-let 
V of IVOS), provisions of, application of. 

An Election Tribunal should be ^ided whenever 
possible in its procedure by the provisions of the 
C. P. C., and in a proper case with proper safe- 
fpiards it is competent to an Election Court to en- 
tertain an amendment to an election petition adding 
to the charges originally relied upon. 

Petition, under s. 115 of Act V of 1908, 
praying the High Com t to revise an order, 
of the Court of the Subordinate Judge, 
Mayavaram, in Original Petition No. 137 
of 1922. 

Mr. K. S, Jayarama lyer^ for the Peti- 
tioner. 

Mr. S. Muthiah Mudaliar^ for the Re- 

epondents. 
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JUDGMENT. 

Coutts Trotter, C. J. — Four points 
were taken in this petition The first was 
that the respondent here had no locus 
standi- as he was not on the roll of 
voters. What happened was that his name 
had been on the draft roll of one ward and 
w’hen the fair roll was made his name was 
put twice over in two wards, ward No. 2 and 
w'ard No. 3. When they looked through the 
roll, the Chairman struck his name out of 
W'ard No. 2 l)ecause it was in ward No. 3, 
and then apparently by an oversight or slip 
ofmemorj'lie struck his name out in ward 
No. 3 because it was in ward No. 2. He put 
it right by restoring the name to the proper 
waid, whichever it was. on the ground that 
under the rules what was done was a 
clerical error. It is ciuite unnecessary for 
us to say whether it is superabundently 
clear that this is a clerical error. We are 
inclined to think it is pretty clear that it 
was, but all that is necessary for us to say 
is that it w'as a matter entirely within the 
powerand jurisdiction of the learned Judge 
to deal with and he has dealt with it. 

The next point taken was that it was 
illegal under the Electoral Rules to add a 
fresh charge after the original charge had 
been filed. It is quite clear that the in- 
tention was that the Tribunal should be 
guided wherever possible, in its procedure 
by the provisions of the C, P. C. and it is 
obvious that it would be a great hamper- 
ing to the course of justice if, in a proper 
case with proper safeguards, the learned 
Judge were not allowed to entertain an 
amendment in accordance with the evi- 
dence. 

The third point was that a certain vote 
has been rejected by the Chairman who 
had done that w’hich we have held in a 
former case cannot be done, gone behind 
the roll and enquired into the qualification 
of an elector w'hose name was on the roll. 
The answer to it is that that was not what 
he did. A\ hat he really did was to treat 
this voter as having been guiltj’ of persona- 
tion and the matters about his having paid 
taxes and so forth aie apparently merely 
grounds given by the learned Judge for 
his position, and that being so, it is * 
mere finding of fact with which we cannot 
interfere. I am glad to be able to say 
that my learned brothers are quite clear 
that that is what the learned Judge really 
did mean to say because speaking for 

myself, that paragraph of the judgment is 
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to me absolutely unintelligible and I find 
it difficult to be sure as to what he did 
mean and what he did not. But it i^ quite 
clear, when that paragraph is read in con- 
junction with the pleadings tliat he only 
meant to decide a question of fact. That 
is the only possible interpretation. 

The fourth point made by the petitioner 
was that the learned Judge had refused 
to go into certain objections of his to 
certain votes. The objection was put for- 
■ward in this vague form in para. 13 of his 
written statement, “This respondent also 
understands and believes it to be true 
that in the matter of the counting of votes, 
some invalid votes have been improperly 
received and taken into account in peti- 
tioner’s favour and at the same time some 
valid votes in this respondent s favour have 
been improperly rejected and not taken 
into account." No particulars were given, 
no names were mentioned and the learned 
Judge declined to go into it, and rightly 
so because it would have involved an 
opening of all the ballot boxes and a roving 
enquiry over the whole range of votes. 
That was entirely within the discretion of 
the learned Judge and he very properly 
refused to exercise it in favour of the peti- 
tioner. 

The petition is dismissed w’ith costs. 

The memorandum of objections is dis- 
missed. 

Phillips, J . — I agree. 

Kumaraswami Sastri, J*--l agree. 

V. N. V. 

N. H. Petition dismissed. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree 
No. 1105 OF 1023. 

June 10, 1925. 

Present : — Justice Sir Bwart Greaves, Kt., 
and Mr. Justice B. B. Ghose. 

JNAN CHANDRA DHUPI 

AND OTHERS — DEFENDANTS — ApPEI.LANTS 

vei'sus 

RAY SATISH CHANDRA CHAUDHURY 
BAHADUR — Plaintiff— AND others Pro 
■forma Defendants— Respondents. 

Adverse, possession — Landlord and tenant — Service^ 
tenure — Assertion of title — Li7nitation, operation of. 

When a tenant enters upon land as a sendcc- 
tenure-holder, but subsequently asserts a title of his 
omi, the fact that the landlord does not sue to eject 


him within 12 years of such assertion, does not confer 
on the tenant any higher title tliau lie liad when lie 
entered into possession, col. l.J 

Appeal against a decree of the Subordi- 
nate dudge, Fourlh (’ourt, l\l ymensingh. 
dated the 22nd of December 1922, reversing 
that of the Munsif, First Uourt, Jamalpur, 
dated the 29th of August 1921. 

Mr. Aiid Chandra Gupta and Babu 
RadJiikn Raiijan Gnha, for the Appellants. 

Babu Jogesh. Chandra Ray (with him 
Babu Jatinditi Xath Sanyal), for the Re- 
spondents. 

JUDGMENT. 

Ghose, J. — This is an appeal from 
the judgment and decree of the Subordi- 
nate Judge, Fourth Court of Mymensingh, 
reversing the decision of the Munsif, First 
Court of Jamalpur. 

The plaintifi’s suit w'as for possession of 
2 3rds share of a certain piece of land and 
a tank by ejecting the defendant. His case 
was that the property in dispute was given 
to one Har Kishore, the father of the de- 
fendants as a service-tenure, free of rent, 
in lieu of service as -washerman. The 
Subordinate Judge finds that owing to no 
service being rendered the defendants -were 
trespassers and that they had no right to 
retain possession of the lands as against 
the plaintiff. It appears, however, that the 
plaintiff’s case was that the tenancy termi- 
nated with the death of Har Kishore, the 
last seivice-holder and the defendants had 
no right to be on the land. The Munsif 
dismissed the suit on the finding that it 
M’as the ancestral lakheraj land of the de- 
fendants. On appeal, the Subordinate 
Judge refers to certain documents dating 
from the year 1858 and comes to the con- 
clusion that the defendant Har Kishore 
and his father held the tank and the 
homestead rent free in lieu of service. The 
Subordinate Judge amongst other docu- 
ments refers to certain chittas oi the plaint- 
iff's sherista, the settlement khatian and 
the Municipal notice dated 1876, under 
whic'h the plaintiff’s predecessor was re- 
quired to clean the tank as owner and the 
Subordinate Judge accepts the evidence 
that the plaintiff’s predecessor had borne 
all the expenses for cleaning the tank. On 
all these findings, he has come to the con- 
clusion in favour of the plaintiff. It ia 
contended on behalf of the defendants, who 
appealed to this Court that the findings of 
fact lead to the only inference that the de- 
fendants held the lands in dispute as a per- 
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manent hereditary rent-free tejmre. The 
argument is that the origin of the tenure 
is not known. There has been long posses- 
sion by the defendants from the lime of 
their grandfather. T'he property was in- 
herited at least in one instance and there 
is no evidence that it Avas being held in 
lieu of service, and from these facts it is 
contended that it should be inferred that 
the defendants have a rent* free interest 
It was further contended that this right 
was set up in 1903 when a person named 
Jamal purporting to have taken a settle- 
ment of this property from the landlord 
brought a suit for ejecting the defendants’ 
father Har Kishore from the land and in 
that suit Har Kishore filed a Avritten state- 
ment claiming absolute viskar right to 
this property. With regard to the con- 
tention that it AA’as absolute iiiskai* we have 
to say that the circumstances j)roved are 
not suflicient to lead to that inference 
although the origin of the tenancy is not 
knoAvii. It appears from the old <loounicnts, 
Avliich the yubordinate Judge has believedi 
Avhat the nature of the tenancy Avas, There 
has been only one instance of the son 
succeeding the father and the Subordinate 
Judge has held that both of them held the 
land in lieu of service. On the other hand 
there is the eAudence of the settlement 
lecord Avhich according to the contention 
of the appellants means that the property 
Avas a grant with the burden of service, but 
that seems to be not conclusive. Because 
in one column it is stated thatit is lakheraj 
of Har Kishore and in the remarks column 
it is stated that it is held as chakran as 
Avasherman. That may mean that the pro- 
perty is not liable for any rent but it \Tas 
held in lieu of sei'A'ice to be rendered. It 
is, therefore, difficult for us to say that the 
finding of the Subordinate Judge is errone- 
ous. The allegation on the part of Har 
Kishore as to his absolute title to the pro- 
perty after disputes had commenced be- 
tAveen him and the plaintiff is of very 
little aA’ail to the defendants. The land- 
lord had gone against Har Kishore for some 
reason or other and at that time Har 
Kishore Avas asserting a title of his own. 

' The fact that the landlord did not proceed 
to eject him Avithin 12 years of such as- 
sertion of his right does not confer upon 
Har Kishore any higher right than Avhat 
. he had when he entered into possession of 
the property as a serAUce-tenure-holder 
'under the plaintiff. 
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^ In this view it cannot be said that the 
Subordinate Judge is Avrong in his conclu- 
sion and the appeal must be dismissed 
Avitli costs. 

Greaves, J, 1 agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Sk(om) Civii. Appital Xo. 1771 of 1922. 

August 5, 1925. 

Pre.sea/;— Mr. Justice Phillips. 

X’AMl LA KAMA! YA — Plaintiff — 

API’KLLANT 

NADIPIX'EXT AIHbVVYA alias 

S\AMAHUA^ L'HU ANDANOTHSk — f 

DsFSNDANTS XoS 2aM) 5 — KEbPONDENTS. 

ration Art (AT/ „f l!KhS), IT, '/J-Vn- 
re-fistereil iloanncut shoivin.j nominal nature of urior 
sale-died, (tdrnissihilitt/ itf 

An unregistered doonnu-nt wlddi merely shows lliat 
a rejjistereu sale-deed executed previous) v in respect of 
eertain immoveable property was only nominal in its 
nature is admissible in evidence inasmuch as it is not 
used as evidence of any transaction a/Tectinir immove- 
able i)roperty. [p 453. col. 2.J 

1 en-ar/ant/a NVs/ruc/iar/a v. Mulckumalla Chinniah, 
'Jo liul. C a.s. <21. followed. 

Pyduh Venkatachalapathi Garuv. Muthu i'eaH-ata- 
23 Ind. Cas. lOy; 26M.L. J. 151; (1914) 

i-' ' A*' I 'i Putti Svska Aiyar V. 

kuppachar, 49 Ind. Cas. 699; (19191 M. W. x\. 87; 10 L. 

. 1, •C M. L. 1 . 21)1, distinguished. 

yecond appeal against a decree of the 
Couit of the Additional Bubordinate Judge, 
Guntur, in A. 8. No. 23 of 1922 (A. S. 
Xo. 2bl of 1921, District Court, Guntur), 
preferred against that of the Court of the 
second Additional District Alunsif. Gun* 

No. 74 

of 1920 on the file of the Court of the 
Principal District Munsif, Guntur). 

Air. A. C. Sampath Iyengar, for the Appel- 
lant. 

Mr. I . Suryanarayana, for the Respond- 
ents. 


JUDGMENT. — The main question at 
issue in this appeal is Avhether a document 
marked as Ex. J is admissible in evidence, 
ine District Alunsif rejected the document, 
but It has been admitted by the Subordi- 
nate Judge. On the 9th October 1916, the 
^cond defendant executed a sale-deed, 
Kx. H, in favour of the plaintiff. The plaint- 
m claimed the lands sold in some execu- 
tion proceedings but his claina was dismiss* 
eu, and, therefore, he has brought this suit 
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to declare ids right under tlie sale deed. 
Defendants Nos. 'J and 3 contend that the 
sale to the plaintiff was a purely nominal 
transaction whicli was not intended to take 
effect and in order to prove this, they rely 
on this document Ex. J. The plaintiff says, 
amongst other things, ‘ I am entitled otdy 
to money, not to lands". 'I'his lecital wa.s 
made almost immediately after the sale- 
deed for the lands had been e.xecuted in 
plaintiff’s favour. I cannot i>ossil)ly con- 
ceive that. if the plaintiff liad really pin-- 
chased those lands, lie would liave made 
this statement immediately afterwards. It 
was, 1 think, clearly made in order to protect 
the second defendant’s interest, the sale- 
deed having been executed for the same 
purpose, namely, to protect the second de- 
fendant against ins creditors wljo were then 
jiressing him. I agree with tlie learned 
Subordinate Judge that Ex J is very strong 
evidence of the nominal character of K\. II, 

and 1 most certainly think that there is no 

% 

reason to set aside his tinding on this que.s- 
tion of fact, as it is justifiable on the evi- 
dence of Ex. J. If he is entitled to rely on 
Ex. J, his finding tliat the sale was only 
nominal would be justified and must be 
accepted. As regards the admissibility of 
Ex. J, the appellant-plaintiff relies on the 
Full Bench decision reporlefl as 
Venkatachalapatlii (laruv.Mutliu I'enArafu- 
chalapatki (1). He relies on the following 
passage: 

‘‘Assuming the iilaiiitiff is entitled to sue 
for possession on the ground (hat no title 
passed to the defendants under the sale- 
deed (Ex. A) in order to succeed he must 
show that by virtue of the unregistered 
letter, the sale-deed does not affect the 
immoveable property which is comprised 
both in the sale-deed and in the unregister- 
ed letter, in the way in which the sale-deed 
purport* to affect the property, and would 
affect the property if the unregistered letter 
had never been written. This being so, it 
seems to us the unregistered letter is relied 
on as evidence of a transaction affecting 
immoveable property and, being unregis- 
tered, is inadmissilile in evidence’’. 

The facts of the case are not given in the 
report but on reference to Mutha Venkata- 
chalapathy v. Pyimla Venkatachalapathy 
Garu (2) the judgment of the Division Bench 

(1) 23 Ind. Caa. 400; 26 M. 1. J. 151; (1011) M. W. 
N. 178; 1 L. W. 157. 

))»(2)17Ind, Cas.9S7: 2:i M. b. 3.052; 12 M. L. T. 
570. 


shows that the conflict in that case was whe- 
ther the document evidenced a sale or mere- 
ly a mortgage. There was no suggestion 
that the transaction was wholly nominal, tlie 
case on one side being that it was an out- 
right sale and the case on the other that it 
wa:. only a mortgage. In Mr. JustieeMiller’s 
judgment he oites the Full Bench case in 
RajtiJi of Venkafayirt v. Xaraijana Reddi 
(3) wliicii he summarises as folIt)ws "It 
does not matter that tlie document may 
have the Ldfect of proving a trairsaction 
affecting immoveable property, if it isused — 
for the inirpose of proving a transaction 
which does not affect immoveable i>roperty 
in any way. then it may he received in evi- 
dence". if the summary of tiiel-'iill Bench, 
judgment is correct, and I see no rea.son to 
think it is not, then it must he ai)pllcd to 
tlic present case wliere the fads are similar. 
\Vliat the defendants seek to do is to prove 
that there was a transaction, namely, the 
exemilion of a document wliich does not 
affect immoveable property l>ecause it was 
the intention of tlie parties that it should 
not do so. Therefore, in order to jirove that 
fact or that transaction, this unregistered 
document, Ex. J would be admissible in 
evidence. Tlie other case of this Court 
relied on by the plaintiff' is that reported as 
Puiii Se:<ha Aiyav \\ Kuppacher (1) where 
again there was a dispute as to the nature 
of tiie interests that passed and no question 
of the nominal character of the transaction 
was raised. There is a case exactly in point 
reported in Verraguntla Seshacharlu v. 
Miikkumalla Chirnjian (5) where it was 
lield that an unregistered document pur- 
porting to be a sale-deed was admissible in 
evidence, because it was thereby sought to 
prove that a prior sale-deed was not areal 
transaction. That is the very point at issue 
in this case and if that is correct, and it is 
nowhere dissented from, Ex. J. is clearly 
admissible in evidence. 

I have already found that if Ei. J is admis- 
sible in evidence, the Subordinate Judge’s 
finding that the sale-deed was merely 
a nominal transaction is justifiable and con- 
eeciuenlly tliis second appeal must fail and 
is dismissed with costs. 


V. N. V. 

z. K. 

Appeal dib-niisstd . 

Cp 17 M. -156. 1 .M. b. 3. 108; 6 Ind. Df<- (n, & i 

31C. 

(4) 40 Ind. Cas. 600; (1010) M. W. N. S7; 10 L. W. 1; 
26 M. b. T. 291. 

^^5) 25 Jad, Cafl. 721. . 
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MADRAS HIGH COURT. 

SircoxD Civil Appeal No. 1701 of 1922. 

-iiilv 17. 1925. 

Present:- — Mr. Justice Phillips. 

KUPPllSWAiMI MUDALIAR -Plaixtiff 

' -Appellaxt 

HS 

CHOKKALINGA MUDALIAR— 
Defexdaxt — Respoxdext. 

Limitation -'lei (IX of I90S), Sch. I, .Irf. /i,' — 
KjectmeyU suit base 1 1 on di.^possession — fjimitation — - 
Burden of proof. 

Article 142 of Scl>. I to tlie Limitation Act applies 
to a suit in ejectment based on <li9possession l»y tin* 
defendant. In such a ease the burden lies on the 
plaintiff to prove that he was in possession of the 
property in dispute within twelve years before the 
date of the suit. [p. 455, col. 2.] 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
East Tanjore at Mayavaram, in A. S. 
No. 65 of 1921, preferred against that 
of the Court of the Principal District 
Munsif, Tiruvalur, in Original Suit No, 365 
of 1917. 

Messrs. C. Narasimha Chariar and *V. 
Sundaresa Iyer, for the Appellant. 

Mr. S. V aradachariar^ for the Respond- 
ent. 

JUDGMENT* — The facts of this case 
are stated in the lower Appellate Couits 
judgment. Both the lower Courts have 
dismissed the suit as being barred by limi- 
tation applying Art. 142. There were three 
items of property in the suit and although 
an appeal is preferred as regards all the 
three, it is not now pressed as regards the 
third item, as admittedly the suit is barred 
by O. XXI, r. 63 so far as that item is con- 
cerned. As regards the other two items, 
the appellant’s contention is that Art. 144 
and not Art. 142 is applicable to this case. 
It is not disputed that if Art. 142 is appli- 
cable, Art. 144 cannot be invoked as it is 
merely a residuarj" article. The argument 
is that Art. 142 has no application to suits 
for possession based on title but that it 
refers only to suits based on possessory 
title, that is to say, that if a man has title 
and is in possession and is dispossessed, it 
is open to him to sue under Art. 142, be- 
cause he was in possession, for the restora- 
tion of that possession ; but he need not do 
that, but may bring his suit under Art. 144 
basing his claim on title as opposed to pos- 
sessory title. There is nothing in the article 
itself to support this contention nor does 
the point appear to have been considered 
in any of the cases cited before me, nor 
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decided one way or tlie other. The argu- 
ment seems to be put forward in order to 
get rid of the applicability of Art. 142. As 
against this argument 1 may refer to three 
cases decided l)ythe Privy Council, namely, 
Mohima Chnnder Mozoomdnr v. Mohesh 
Chunder Xcoyhi (1;, Mahammud Amanulla 
Khav V. Hadan Siv.gh (2) and Dharani 
Khatiia Lahiri v.Gabar AH Khan (3). It 
is clear that all these three suits were based 
on title and although an argument has 
been attempted to sliow that the title set 
up was a mere possessory title, I do not 
think it can be sustained, more especially 
as regards the case reported as Mahammitd 
AmaniiUa Khan v. Badan Singh (2). These 
three cases were held to be governed by 
Art. 142, and consequently if we accept the 
contention now put forward, it necessarily 
involves the conclusion that these three 
cases have been wrongly decided. Reliance 
is placed on other cases decided by the 
Privy Council in support of the argument 
put forward by the appellant ; Secretary of 
State for India v. Chelikani Rama Rao (4), 
Kuthali Moothavar V. Peringati Kunharan 
Kutty {b),Basanta Kumar Roy v. Secretai'y of 
State for India (6), Radha Gobind Roy Saheb 
y. Inglis {7)andSecreta7'ifof State for Indiav. 
Chelikani Rama Rao (4), the plaintiff was a 
person who claimed by reason of adverse 
possession. There was no suggestion that 
he had ever been dispossessed and, there- 
fore, it was clearly not a suit under Art. 142. 
In Kuthali Moothavar v. Peringati Kunha- 
ran Kutty (5) the plaintiff established his 
title to '.he land and also acts of possession, 
and against that the defendant set up other 
acts of possession which were not held to 
constitute adverse possession against the 
plaintiff. The question of dispossession 
does not seem to have been considered at 
all and, therefore, 1 cannot consider that 
this case is an authority for the conten- 
tion put forward. In Basanta Kumar Roy 

(1) 16 C. 473; IG I A. 2;i; 5 Sar. P. C. J. 321; 8 lud. 
Dec. (s. s.) 312 (P. 0. 

(21 17 O. 137; 16 I. A 148; 13 Ind. Jur. ,330; 5 Sar. P. 

C. 412; 23 P. R. 1890; 8 Jnd. Dec. {x. s.) 620 (P. C.I. 

(3) 18 Ind. Cas. 17; 25 M. L. J. 95; 13 M. L. T. 185; 
(1013) M. W. N. 1,')7; 17 C. W. N. 380; 17 C. L. J. 27.; 

15 Bom. L. R. 445 (P. C.) 

(4) 35 Ind. Cas. 902; 30 M. 617; 31 M. L. J. 324; 20 
C. W. N. 1311; (1016) 2 xM. W. N. 224; 14 A. L. J. 
1114; 20 M. L. T. 435; 4 L. W.486; 18 Bom. L. R lOC'U 
25 C. L. J. 60; 43 I. A. 102 (P. C.L 

(5) 66 Ind. Cas. 451; 44 M. 1*83; 14 L. W. 721; (1921) 

M. W. N. 847; 41 M. L. J. 650; 30 M. L. T. 42; 48 1. A. 
305; 26 C. W. N. 666; 24 Bom. L. R. 669; (1922) A h 
R. (P. 0.) 181 (P. 0.). 
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V. Secretarii of State for lyidia ((>) aiul 
Hadha Gobind Roij Saheh v. Inglis (7), there 
^va^ no (question whatever of dispossession 
and consequently Art. 142 would not apply. 
In none of these cases is any reference made 
to the three cases first mentioned clearly 
because the facts are quite different. The case 
in Mohima Chiinder Mozoomdar v. Mohesfi 
Chunder Neoghi (1) seemstome to be direct- 
ly applicable here. In Vasudeo Atmaram 
joshi V. Eknath Balkrishna Tliite <8). there 
is an obiter dictum of Heaton, »T., which is 
approved by a Single Judge of this (.oiut 
in Periya Jeeyangarsivami v. Mahomed 
Esoof Sahib (9): It is as follows : — 

“It was indeed urged that it is a general 
principle that any one suing in ejectment 
must prove possession within twelve years 
and the authorities seem to bear out that 
contention: but the reason for this is that 
possession is commonly the effective 
tion of title which is relied on and the 
cases accordingly deal with that particular 
kind of assertion of title. But it is not the 
only one ; there is another which in some 
cases is equally good ; and that is an 
assertion of title made in Court and 

established by a decree •, 

title) entitles to possession whether the title 
claimant has or has not been in possession 
within twelve years. 

This exception to the general rule does 
not appear to be applicable to the facts 
of the present case. We find morever, 
another remark in the same judgment. 

“I do not think that Art. 142 has any 
application to claims which neither in terms 
nor in substance are claims to possession, 
made necessary by reason of dispossession 

or discontinuance of possession. 

This judgment of Heaton, J. has given 
rise to the argument that in the pre.sent 
suit there wasno dispossession of the plaint- 
iff. It is not disputed that there was dis- 
possession of his predecessor-in-title nor is 
it disputed that the plaintiff can have no 
better rights than his vendor. If there had 
been no dispossession by the defendant, 
that is to say, if defendant had not come 
into possession by dispossessing the plaint- 

(6) 40 Ind. Caa. 337; 21 O. W. N. f.42; 1 P. T- W. 
593 32 M. L. J. 505; 15 A. L. J. 398; 2o C. L. J- 48/; 
19 Bom. L. R. 480; (1917) M. W. N. 482; 6 U W. 
117 22 M. L. T. 310; 44 O. 858; 44 I. A. 104 (I. 0 ). 

(7) 7 0. L. R. 364; 3 Suth. P. C. J. 809; Bald. 3/7 

8 Ind. Caa. C39; 35 B. 79; 12 Bom. L. R. 956. 

(9) 87 Ind. Caa. 386, 21 L. W. 398; (192o) A. I. R. 

(M.) 834. 
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ill's vendor or some other person, tlie 
plaintiff would have no cause of action 
against the defendant, for defendant would 
not be in possession if he had never dis- 
possessed anybody for there is no sug- 
gestion that defendant merely occupied 
the property when vacant. It is admitted 
in the plaint that he did come into unjust 
possession by dispossessing Vythilingam, 
plaintiff's vendor, and in the plaint itself 
the cause of action is said to have arisen 
on the llth of July 1905 the date on whicli 
the defendant unjustly took possession in 
pursuance of an order of Court. The suit 
is clearly based on this dispossession and 
the Article applicable is 142. Tliat being 
BO, the burden is on the plaintiff to prove 
that he was in possession .-within twelve 
years of the suit. Both the lower Courts 
have found that he has not proved this and 
this finding is not attacked here. 

On that finding this second appeal must 
fail and is dismissed with costs. 

V. Appeal dismissed. 

Z. K. 


PRIVY COUNCIL. 

Appeal from the Lahore High Ooqiit. 

July 28, 1925. 

[^resent: — Vicount Finlay, Sir John 
Edge, Mr. Ameer Ali and Mr. Justice Duff'. 
AHMAD KHAN and others— -Appellants 

versus 

Musammat CHANNI BIBI — Respondent. 

CustomSuccession — Non-anccstral py-nperty —Sistey' 
versus coHaterals— Khnttars of Attack Dintrict — Custom, 
proof of — Oy'cd evidence, value of — Acquired property, 
wkat is--Settlemcyit Oijicer, duties of. 

Among Kliattars of the Attock District a daughter 
or a sister is entitled to succeed to the acquired pro- 
perty of her father or brother in preference to near 
collaterals of the deceased, fp. 457, col. l.J 

Property which has never oeen held by the common 
ancestor cannot be regarded as ancestral property in 
any sense, [p. 459, col. 1.] 

A custom with regard to the rule of succession 
prevailing in a tribe or faniily may be proved by 
general evidence as to its existence by members of 
the tribe or family who would naturally be cognizant 
of its existence and its exercise without controversy. 

^ . t • • ^ 

^ In the Punjab the Settlement Officer in the early 
days of British rule combined in hie person both 
judicial and administrative functions. He had to 
investigate into the actual condition.s of the occu- 
pation of lands in respect of which the fjettlement 





AHMAD KHAV 7). THANNl BIBT. 


lin.cefflinsa ivpro instituted and to •^ivo . nVct t<. 
:isf(U‘laincd fafts in iiroordanta- with tlieiv.sidl of his 
* I • % * ‘ occ-irjtat ion Aras hv virtue fif anv 

right or title, [p. 457. col. 2.J 

Messrs. L. Dc Gruyther and E. B. Uaikes, 
for the Appellants. 

IMr. A. Majid, for the Kespondent. 

JUDGMENT. 

Mr. Ameer Ali. — This appealarises out 
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of a suit brought by the respondent Miisain- 
mat Olianni Bibi in the Court of the Dis- 
trict Judge at Attock, for the establishment 
of her title in respect of certain lands which 
she claimed by right of succession to her 
deceased brother Ali Waris Khan. 

The following tal)le will show the rela- 
tionship of the parties in these proceed- 


ings: 


ZULFIKAK KHAX 

Married to. Uasamwu? Sataro- Mahmud Khaii married Oolmr Hano 


r 


Ahmad Klian - Amir Khan Mohaim-d Klian 


Musammat Sahib Jan. 


<1. 1902 


( 

Mummviat I lain 
Khanam. 
d. 1915 


. r ■ 

Ivhan .Mulak 

I 

•Melmr K han 


( , . ' 1 
Ali ^\ aris Mu.'nimmat 

Khan. Ohanani, 

(1. s. p.. d. 1901, ]>laintifT. 

In flispute. 


'I 

M iimnnnot f 
Xnr Jehan, Jahan Khan Xawab 
d. s. l>. Mu.'iammat Khan 

Xur Bhari. 
defendant I 
Xo. 8. 


Khan.Mnlak. Jahan Dnd, 
• lefendanf dt'fendant 

Xo. 9. Xo. 10. 


Ruland Khan Hidavat Khan 

I 

Karani Khan 

'Muaanimat Nur- 
K hanuin, 
defendant 
Xo. 17. 


Aslam Kha!i = 
Musammat 
Channi, 
plaintifT. 


1 


Fateh Khan 


Bahadur Khan 


Xawab Khan 


Aluimed Khan, 
defendant 
No. 1. 




Slier \\\\nn = Miisammat 

Ferozc Jan 
defendant 
No. 2. 


I 


Nadu Khan, 
defendant 
No. 3. 


Lai lihan, 
defendant 
No. 4. 


f 


Dost Muhammad, 
defendant 
No. 5. 


Jahan Dad, 
defendant 
X’o. (}. 


Benarae Khan, 
defendant 
No. 7. 


( 


f 


Ali Mardan.Khan 


Abba.s Khan 


r 


Sultan. Khan, 
3 S. P. 


Jafar Knau, 
defendant 
No. M. 


( 


Muhammad 
Khan, 
defendant 
No. 12. 


Khushal . Khan, 
defendant 
No. 13. 


Fateh Khan, 
defendant 
No. 14. 


Khushal Khan 

4 

Ciluilam Muhammad 


r 


( 


Allayar Khan, 
defendant 

No. 15, 


Kali Khan, 
defendant 
No. 16. 


AuTia Ichan, 

d. 3. p. 
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Both trace tlieir descent from one Znlfikar 
Khan through his son Malimud Khan. 
Mahmud had two wives, named respectively 
Sataro and Gohar Bano. By Sataro he 
had three sons, respectively named Ahmad 
Khan, Amir Khan and Mohamed Khan. By 
Gohar Bano he had also three sons named 
Khan Mulak, Baland Khan and Hidayat 
Khan. 

It is in evidence that Mohamed Khan 
died in 1002, leaving him surviving two 
widows Musammut llahi Khanam and 
Musdmmat ^ur Jelvdn. The latter died in 
1905. By llahi Khanam, who lived until 
1915, Mohamed Khan liad a son, Ali Waris 
and a daughter, the plaintitT in this case. 
Ali Waris died in 1901: and the litigation 
relates to his inheritance. 

The defendants are the descendants of the 
brothers and half-brothers of Mohamed 
Khan. 

d'he parties belong to one of the agricul- 
tural tribes of the Punjab, called the 
Kliattar. 

The plaintiff whilst admitting the exist- 
ence in her tribe of a custom under which 
a daughter or a sister is excluded in favour 
of collaterals fron\ inheritance in respect 
of “ancestral" property, denies its ap])iica- 
tion to “self-ac(iuired juoperty." 

She states tliat there is no special or 
general custom prevailing in the Khattar 
tribe under whicli collaterals like the de- 
fendants deprive a daughter or a sister of 
the right of succession to property ac(iuired 
by the father or brother. 

The defendants plead that by the custom 
prevailing in the tribe or in the family, 
females are excluded from succession irres- 
pective of the character of the property 
whether it was ancestral or self-ac(iuired. 
The parties went to trial on that issue. 

There are two properties in dispute, one 
called Surag Salar, the other Khtuala. The 
Senior Sub-Judge of Attock before whom 
the case came for trial, found as a fact that 
Surag Kjilar was “selTaccpiired property" 
within the meaning of the custom alleged 
by the plaintiff, and that Khaiala, save and 
except 410 kanals of land, was “ancestral." 
But as regards the plaintiff’s claim he held 
that she had failed for absence of specific 
instances to establish satisfactorily the 
custom under which she claimed her 
brother’s inheritance. He accordingly dis- 
missed her suit in respect of both the pro- 
perties. 

The High Court of Lahore, on the plaint- 


4.) / 

ilT’s appeal, have given Ijer a drerre, i ii 
resi)ect of Surag Salar and tlie 1 10 kanals of 
Kliarala which appears to have be'cii ad- 
mittedly purchased by Mohamed Khan, 
and dismissed her suit regardinu (he an- 
cestral village of Khaiala. 

The appeal to this Board is by the de- 
fendants the collaterals who claimed tlie 
succession of Ali Waris in preference to 
Ohanni Bil)i the sister. 

The two points that have been raised 
before their Lordships really form the 
kernel of the case. 

Tlie first is: does Surag Salar, as has been 
found by the Courts in India, constitute in 
fact ‘‘self-actpiired i)roperty" within the 
meaning of the custom alleged? 

The (piestion whether Surag Salar was the 
“self-ac(iuired" property of the jilaintiff's 
father turns upon the construction of 
the revenue settlement which began 
in 1S52 and was completed in the year 
18(>.‘k The settlement was in fact made 
with Amir Khan and Baland Klian repre- 
senting tlie t wo liranches of Mahmud Khan's 
familv. 

The settlement papers make it perfectly 
clear that prior to the Settlement of ISti.'h 
the family of Mahmud Klian had no right 
in Surag Salar. That aliout the close of tlie 
Sikh rule his sons had forcibly ousted an- 
other family that iiad lieen settled at Surag 
Salar for over 10 years. As already stated 
they liad no title in the property; they had 
installed themselves there by force, and on 
the establishment of British rule in the 
Punjab, wlien settlement proceedings were 
begun they applied for settlement with 
them on the strength of certain advances 
or payments they had made to the Sikh 
Government The settlement proceedings 
lasted several years and concluded only in 
18()3. 

Ill the course of the proceedings a 
thorough inipiiry was made as to title and 
po.ssession. In the Punjab the Settlement 
OlTicer in the early days of Britisli rule 
combined in his person lioth judicial and 
administrative functions. He had to in- 
vestigate into the actual conditions of tlie 
occupation of lands in respect of which the 
settlement proceedings were instituted and 
to give effect to ascertained facts in accord- 
ance with the result of his enquiry whe- 
ther the occupation was by virtue of any 
right or title. There can hardly be any 
dispute that whilst the settlement proceed- 
ings were proceeding Mahmud Klian liad 
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rlied^ for the settlement was made with his 
sons. 

Before the Settlement OtTicer there were 
two partievS arrayed against each other as 
claimants to the property of Surag Salar. 
Clhazan Khan represented the family which 
had been in possession of Surag Salar for 
over 40 years. They were placed in the 
category of plaintitYs; whilst Amir Khan 
and Baland Khan ret)resenting the family 
of Mahmud Khan were the defendants. 
Both belonged to the tribe of Khattar. 

It is not necessary in this judgment to 
refer in detail to the proceedings which cul- 
minated in the settlement; it is enough to 
state the result of theenfp\iry embodied in 
robakav Ex. F-7. It runs thus: — 

“There is no doul)t that'the village origin- 
ally belonged to the plaintiffs. The de- 
fendants' possession is of 22 years' stariding. 
The defendants suffered a loss of thousands 
of rupees. If they had not made the village 
abad, it would have been tfjtally ruined. 
Now the point for determination is whether 
the plaintiff’s suit is enterlainable or not 
owing to their ejectment which took place 
22 years ago. So it is clear that the plaint- 
iff's suit has been pending since 1852, be, 
for the last 11 years. In other words, the 
defendants’ possession is considered to have 
existed since 11 years before the institution 
of the suit. The period is a period during 
which such a suit is cognizable. It is less 
than 12 years. lender these circumstances 
the plaintiff’s suit is cognizable. The 
plaintiffs are original proprietors of the 
village. As a matter of fact, the defendants 
have no concern with the inheritance. The 
plea of the defendants that they purchased 
the village is worthless. They produce a 
sale-deed which is also worthless because 
they previously made no mention of the 
sale, nor is there any proof in respect 
thereof, nor yet as to their possession before 
Sambat, 1898. The plaintiffs were continu- 
ously in proprietary possession before the 
said Sambat. The opinion of Munshi Hukam 
Chand, Extra Assistant Commissioner, is 
that either Ks. 10 per cent, should be fixed 
for the plaintiffs as taluqdari dues or the 
village held the parties property in equal 
half shares.” 

‘Ttis, therefore, ordered that the cultivat- 
ed land of one-half of the village be con- 
sidered as the property of plaintiff No. 1 
and that of the other half as the property 
of the defendants. The objection raised by 
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plaintiff No. 2 as to two wells that they 
were separately sunk by the plaintiffs and 
that they should he given to them or to 
plaintiff No. 1 is worthless, because if the 
defendants had not made them abad, while 
they were in possession fof the village) they 
would hav'e totally been ruined and useless. 
They are in working order. They should, 
therefore, remain the property of plaintiff 
No. 1 and the defendants in equal half 
sliares. 

Again, the proceedings before the Court 
of the Settlement Officer fKx. P-8) are in- 
structive: — 

“The plaintiff's ancestors again made the 
village abad after it had become desolate. 
They are, therefore, considered owners. 
Only the defendants’ possession, which is of 
20 years’ standing, is to be taken into con- 
sideration. But it is not worth consideration, 
because the plaintiffs, suit has been pend- 
ing since the beginning of the British rule. 
An appeal was filed therein in the Com- 
missioner's Court which remanded the case 
to the District Court for further enquiry 
which was made in this case. lender these 
circumstances, the ejectment for 12 years 
during the British rule is not worth con- 
sideration, because if a complete enquiry 
had been made at that time, the plaintiffs 
would have got their right. The defend- 
ants' possession is considered to have exist- 
ed since 8 years before the British rule. 
The Extra Assistant Commissioner has two 
proposals to me. One of them is that the 
plaintiffs should get Rs. 10 per cent, as 
taluqdari dues. Under the above circum- 
sances I consider the plaintiff’s right to be 
superior thinking that the defendants had 
been in actual possession since 8 years 
before the British rule, Tiie other proposal 
of the Extra Assistant Commissioner is 
that, in view of the fact that the defendants 
shared profit and loss, the village should 
be given to both the parties in equal half 
shares.” 

The final decision of the Settlement 
Officer concerning the half share settled with 
Mahmud’s family is contained infix. D-SU, 
as follows: — 

“The proprietors descended from Zulfikar 
Khan and Fateh Khan will collect the pro- 
duce of the entire laud, cultivated by them 
and by the tenants distribute it among 
themselves according to the shares shown 
in the khewat papers, and pay the Govern- 
ment revenue accqrding to ancestyal shares 
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in addition to Rs. 17 per cent, on account of 
cesses as under.” 

In their Lordships' judgment, the bettle- 

ment Officer having regard to the contlict- 

ing claims of the plaintiffs on one side and 
of the defendants on the other, made an 
equitable division of the property between 
the two sets of claimants. The plaintiiis 
(Ghazan’s people) had the original title by 
long occupation ; the defendants had ousted 

them to a considerable extent and had 

undertaken some liabilities 
the payment of revenue, etc. '1 he bettte- 
ment Officer, therefore, came to the conclu- 
sion that it would be eiiuitable to settle halt 
of the lands with the descendants of Gnazan 
Khan who were the plaintiffs in the pro- 
ceedings, and give the other half -o the 
descendants of Zulhkar Khan, buiag balai 
was thus in no sense ancestral property it 
had not been acquired by their ancestor 
ZuHikar or Mahmud Khan and handed 
down to their successors. The settlement 
was effected in fact with Amir l^han ami 
Baland Khan as representing the family ot 
Zulfikar Khan and the title of proprietors 
was declared to be with them for the family. 
The direction contained in document U-dJ, 
page 180, shows the character of the settle- 
ment with the defendants family. 

Their Lordships are clearly of opinion 
that the judgment of the Subordinate 
Judge and of the learned Judges of the 
High Court with regard to Surag balar is 

right. . - 

As regards the custom lu res])ect oi 

which the two Courts in India have ditfered, 
their Lordships think the Subordinate 
Judge was in error in putting aside the 
large body of evidence on the plaintill s 
side merely on the ground that specific 
instances had not been proved. 1 hey aie 
of opinion that the learned Judges of the 
High Court are right in holding that a 
custom of the kind alleged in this case 
may be proved by general evidence as to 
its existence by members of the tribe or 
family who would naturally be cognizant of 
its existence and its exercise without con- 
troversy. 

There is a large body of oral evidence 
establishing the custom, wholly unrebutted 
by the defendants who have relied exclusive- 
ly on the Riwaj-i-am. The Judges of the 
High Court have commented on these docu- 
ments, and their Lordships see no reason to 
differ from them. 

The Judges of the High Court have re- 


ferred to the eviiiencc of Sirdar Moham- 
med Hyat Khan, a distinguished officer of 
the Government, which if admissible, woiih 
be conclusive in the case; but it is ui-ged 
by the appellants’ Counsel that it cannot 
be VAit in evidence as it is not in compli- 
ance with the requirements of the Indian 
Kvidence Act I of iSTlb Their Lordsliips 
are not prepared to say that in the eircuin 
stances of the ca.se it was erroneous y a(l- 


mitted but assuming it is inadmissible it 
forms onlv one item in the mass of evKlence 
on whicli the iilaintift relied and wlueh 
has been thoroughly examined by the iligh 

Court. , , , • c 

On the whole their Lordshii)s are ol 

opinion that this appeal should lie dismiss- 
ed and they will humbly advise Lis 
■Majesty accordingly. The appellants will 

pav to the respondent the costs. 

y ^ Appcxil 

Solicitors for the Appellants : — Messr.s. 
Ford and Clu’>iter. 

Solicitors for the Respondent : —Messrs. 
Frauds and Jiavkcr. 


CALCUTTA HIGH COURT. 

Appeal from Apprllair Decree Ao. lJUo 

OF 1922. 

June 2G. 1925. 

Vresent • — Justice Sir Habington 
New bould, Kt., and iMi'- Justice Graham. 
JADUN'ATll GGll.V RAY .\ni) othkks — 

Appellanis 

versos 

ABDUL HAJKK and others— 

Respondents. 

lienq'il Tenanctt Act (VI II of ISS.t), s. tn -Land- 
M ini, I ,„m„t-K:ihn\iy,lt- 1 nlrrcst o„ .irriKu-s cif 
rent, rate of -Pcnaltij- Additional rent on excess area, 

“T'sUimlftion in r kahnliuat providing for the 
p.'xvment of intvreston arrears of rent at the rate of 
75 'ppr cent, per aiinvun cannot he regarded as penal. 

llndlord iuinK for arrears of rent, on the *’^^8 of 
•1 kabulinat execvited before the passing of the Uengal 
Tenanev Act. is not entitled to recover interest on 
arrears at a rate higher than that hxed by s. b/ of 

/vumar Banda- 

Flhayo%hi.,l C.S. i78: 11 C. 1,. .1, lOS; (025) A. I. 

U (C ) 722. followed. 

A kahuliyat providial for the payment of rent 
whicli was deseribed as khajana at a eiotain sum per 
annum an<l also for the payment of other sums on 
othor accounts* All these sums togethci with the 
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roni wovo inti, a ImI.iI sum uhirli was 

as itniKi i.r ina}<jti 2 >ivi. 'rijoii- was a 
stipulation in the kobiiHijat that excess i-cnt ilcfi>ijan'i' 
wouhl he payable for lauds sui)sequent )y fouini to 
be |•ultural)le; 

11' Id, that tlic additional rent payable for tlm 
execs., assessable area must be enlculated on tlie 
ba>is of the amount of the klutjtiim mentioned in 
hnhuliijut and not on the basis of tlie total rent 
mentioned therein. I {> col. 2.| 

Appeal against a decree of the District 
Judge, Noakhali, dated the 12th May 1922, 
modifying that of the ]\lunsif, First Court, 
Lakshipore, dated the 27th May 1920. 

Dabus Jogesh Chandra Ray, Svi'csh Chan- 
dra Taiuiidar and Mahcndra Kumar Gliase, 
for the Appellants. 

'S\i\ Bimala Charayi Deb and Babu Tara- 
L'esu'ar Mitra, for the Respondents. 

JUDGMENT. — This appeal arises out 
of a suit for rent and also for a declaration 
that the plaintiffs are entitled to additional 
rent for additional area. Only two points 
have been urged in this appeal. The first 
is that the lower Courts were wrong in 
refusing the plaintiffs’ interest at the rate 
of Taper cent, stipulated for in the kahuliyat. 
The second point is that the lower Appel- 
late Court is wrong in reducing the en- . 
hancement of rent which had been grant- 
ed by the first Court. Tlie kabuliyat in 
this case was executed in the year 1874 
before the passing of the Bengal Tenancy 
Act. The lower Courts have held that 
the stipulation for interest at that rate 
is penal and consequently instead of 
interest, allowed the plaintiffs’ damages at 
25 per cent. We are unable to agree with 
the finding that the stipulation for payment 
of interst at that rate is penal. But we hold 
that the plaintiffs' claim on this point failed 
on another ground. The kabuliyat in this 
case appears to be in all its essential terms 
similar to the kabuliyat which was con- 
sidered in the case of Annada Charan Ray 
V. Girindra Kumar Bandopadhaya (1/ In 
that case it was held that the stipulation 
for payment of interest at the rate of 75 
per cent, could not be taken to be penal. 
But though the ground of the decision of 
the Courts below was held to be unsustain- 
able that decision that the claim for interest 
could not be enforced, was upheld on a 
different ground. It M'as held there that 
as the Bengal Tenancy Act came into 
operation when the tenants did not 
acquire the rights of an occupancy raiyat 
the claim must be governed by the 

(r 87 Ind. Ca9. 178; 11 C. L. J. 453; (1S25) A. I. R- 
(C.)722. • V / 
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j>rovisions of the Bengal Tenancy Act and 
that iiiidor s. ()7 of the Bengal Tenancy 
Act the plaintiffs were not entitled to recover 
more interest than what was fixed by that ' 
section. We can see no ground on which 
the facts of the present case can be dis- 
tinguished from the facts of that case and 
following that decision we mtist hold that 
the claim for interest at the rate of 75 per 

cent, per annum on the arrears of rent 
cannot be enforced. 

As regards the second point urged the 
kabulijjat provides for payment of rent at 
Rs. 37-15-0 per annum and for payment 
of other sums on otlier accounts. These 
are all amalgamated into a fixed jama 
of l^s. 41-8-(5. The lower Appellate Court 
reversing the decision of the first Court 
on this point calculated the additional rent 
payable for excess assessal)lo area on 
the basis of a rental of Rs. 37-15-0. On 
consideration of tlie kabuliyat we thiiik 
that the lower Appellate Court was right. 

'vord used for describing the rent as 
Rs. 37-15-0 is khajana. The word referring 
to the total rent payable is used in another 
place as jama' and elswhere as malguzari* 
Now in the condition to pay excess rent 
for lands subsequently found to be cultur- 
able the word used is khajana and we think 
that this indicates that the excess rent was 
to be assessed on tlie basis of the khajana 
of Rs. 37-15-0 as found bv the lower Appel- 
late Court. 

The appeal is dismissed with costs. 

The cross-objection taken on behalf of 
the respondents is not pressed and is dis- 
missed. 

M e make no order as to costs in the 
cross-objection. 

2. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil ^Misclllaneous Appeal No. 15fi of 1924. 

January 8, 1925. 

Present: — Mr. Justice Devadoss and 
Mr. Justice Wallace. 

PONNUSWAMI NAICKl^R— Petitionee - 

Appellant 

t'ersus 

T. P. L. S. SUBRAMANIA CHETTIAR— 

Respondent. 

Ituolvencgj — Official Receiver, position of -Unteevred 
creditor, right of, to mairttain application. 

The proper ^ person to take proceedings under tie 
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Insolveacy Act ou bobalf of the, unsecured creditors 
is the Orticial Receiver or the Special Receiver whoso- 
ever is appointed. Tiie Receiver represents all tlie uu* 
sec'ured creditors and an unsecured creditor < ;uinot 
move the Court in insolvency unless the Receiver has 
refused to act in the matter. 

Where a Receiver applies U) the Insolvency (.'ouit 
to stop a sale of the insolvent’s property ami liie 
Court refuses the application, it is not competent to 
an unsecured creditor of the insolvent to maintain a 
fresh application for the same relief. 

Appeal against an order of the District 
Court, WestTanjore, dated tlie 2nd February 
1924, in L A. No. 11 of 1924, in 1. l\ No. 51 
of 1920. 

Mr. Watrap Subrahmanya Iyer, for the 
Apjjellant. 

Mr. N. S. Sriiiivatia I yc>\ for the Re- 
spondent. 

JUDGMENT,— The appelUnt is a 
creditor who consented to the composition 
which was accepted by the Court, lie has 
no right to object to the sale of the charged 
property by tlie District MunsiX's Court. 
The proper person to take proceedings 
under the Insolvency Act is the Otiicial 
Receiver or the Special Receiver whoso- 
ever is appointed. In this case the 
Special lieceiver did apply to the Dis- 
trict Court to stop the sale aiul his 
application was refused by the District 
Court. The appellant who is a creditor 
now applies in the District Court for the 
same relief which was denied to the Special 
Receiver. The Special Receiver represented 
all the unsecured creditors in previous 
proceedings and the order against him is 
binding on all the unsecured creditors. The 
respondent is a secured creditor and an 
unsecured creditor cannot move the Court 
in insolvency unless the Cfficial Receiver 
or Special Receiver has refused to act in 
the matter. Here he has acted and failed. 
The appellant is not competent to main- 
tain this appeal. The order of the learned 
District Judge is right. The. appeal is dis- 
missed with costs. 

V. N. V. 

z. K. App^L disnii.’ised. 


CALCUTTA HIGH COURT. 

Ai’peai. I'UOM Ai’I’KLLAh-; Dhcuki: No. 51!) 

ni- 11)25. 

June 25, 1925. 

I’rcb'c/it : — Justice Sir Ewart Greaves, Kr., 
and Mr. Justice R. R. Ghose. 
MirA'/AZWi RAIIAMAN alias 
Syed AZIZAK RAH AM AN— Diofenuant 

- -Appellan i' 
versus 

RAM CHANDRA IHIDDAR and others 

R LA 1 NT I FFS— ResPON I >EN TS. 

Liinitu(iou .UT {IX of P'lfS), s. pt —A€k-nou'lv(l'j"i- "i, 
irhetlur must lx: whircs-si'd In l■rt■dl^or Mortgfhje 
lii’ciliil III suU-dieil that mnrl>j<ij>: snlmist.^, > ffti't <•/. 

All ai:kii()wlt«l';im ut of liahilitv under s. 11' nl’ilir 
l.imilatiou .\ri need not lie nddre-^sed to the erodiior 
or to any i>uc reiiivaentint; liini. IGl?. col. 'J. 

hiiitni All V liaij li<iin Sulni, (' Ol-’l; D' 

W- X. G51: 3 (’- 1>- .1- j7(», ilissi-nfcd from 

Mi/lain>rc I i/<is<iiriiii/ Wijmnri/ Monihil i<ir \ . 1 co Pm/, 
II 1.' A. It).-' 11 (’ 8()1: 11 Iml dur. 31)7; 3 Sar. I ’ ( 
J.. .'>(); 7 Iiid. |)cc. (N. -s,} .3.31 (1* (V), referred l<>. 

Munirmn Sith \. Seth Uujicimnd, 33 1017 al 

10.58; 1 (' 1. J !U. S Bom L. R. .501; 10 W, X 87-1; 
1 .M, L. T. inO; .3 L. ,1. 32.5: IG M, 1>. d. .300. 2 X’ L. 
\l. 1.30; .3.3 I. A. l(i,5 ilV C. . foll..Wfd. 

A recital in a •«alc-dccd that there i.-> a 
suhsisliu^' on .some of the luopcrtics coinpiised in the 
ileed aimniuts to an acknowlt;(l<>uu‘nt of the mortuaAiii 
witliin llio m«*aninj; of s. ID "f tlic Liinitul ion Act. 
[iliid.] 

Appeal against a decree of tlie Sub- 
ordinate Judge, First Court, Rarisal, dated 
the ()th July 1922, modifying that of the 
IMunsif, Second Court, Rarisal, dated the 
30th Julv 1921. 

4 

Mr. llcramba Chandra (hiha (with liiui 
Babu Juan Chandra Roy for Babu Mukunda 
Lai Roy Choudhu ri), for the Appellant. 

Babu Surendra Nath Das (lupta, for the 
Respondent. 

JUDGMENT, — This is an appeal by 
defendant No. 7 in a mortgage suit. The 


mortgage is dated the 25th February 1911 
and is executed by defendant No. 1 in 
favour of the plaintiff. The last due date 
for payment under the mortgage was the 
13th April 1908. On the 2()th January, 1919, 
the martgagor executed in favour of de- 
fendants Nos. 2 to 15 a Icobala in respect of 
some of the mortgaged properties which 
refers to the mortgage as still subsisting. 
The suit was commenced on the 12tli 
April, 1920 and was brought against tlie 
mort'^’agor alone. Subse(iuenty, on the 22nd 
November, 1920 defendants Nos. 2 to 15 
were added as parties and it is contended 
by one of them — defendant No. 7 who is the 
appellant before us, that the claim is bar- 
red by limitation. Thd only (tuestioii that 
really arises is whether the statement coa- 
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tained in the kohala of the 2Gth January 
11)19 has the elTect of an acknowledgment 
so as to create anew period of limitation 
as from the 2Cth January 1919. 

It is argued before us on behalf of the 
appellant that this does not amount to an 
acknowledgment because it is not address- 
ed to the mortgagee and reliance is placed 
by the appellant on the case of Imam Ali 
V. Baij Nath Ram Salin (1). There, a Divi- 
sion Bench of this Court decided that an 
acknowledgment of a debt to be operative 
under s. 19 of the Limitation Act must be 
addressed or communicated to the creditor 
or to someone on liis behalf and in the 
judgment of the Court reliance is placed 
on a decision of the Judicial Committee in 
Mylaporc lyaswanuj Yapoory M udaliar v. 
Yeo Kay (2) Avhich, it is said, is an authority 
for the proposition that an acknowledg- 
ment within the meaning of s. 19 of the 
Limitation Act must be addressed to the 
creditor. On examination of the report 
in 14 Indian Appeal we do not think that 


was taken as a sufficient acknowledgmen 
under s. 19 of the Limitation Act. Clearly 
therefore, this case is an authority for the 
proposition that the acknowlpdgment need 
not be addressed to the creditor or to any 
one representing Iiim. It seems to me that 
the decision relied on hy the appellant in 
the case reported as Imam Ali v. Baij Nath 
Ram Baku (1) to which I have referred, 
cannot be taken to be good law in view of 
the statement contained in the judgment 
oi Maniram Seth v. Seth Rupchand (3) to 
which I have also referred. Consequently, 
we think that the Court below rightly 
held that the statement in the kobala of 
the 2Glh January 1919 amounted to an 
acknowledgment under s. 19 of the Limita- 
tion Act and that a fresh period of limita- 
tion ran from that date with the result 
that the suit was not barred by limitation. 

In this view, the appeal fails and is dis- 
missed with costs. 

z. K. Appeal dismissed. 


the passage relied on can be taken as an 


authority for the proposition for which it 


is cited and reference to a later decision 


of the Judicial Committee, viz., to the case 
of Maniram Seth v. Seth Rupchand (3) shows 
that it has there been expressly laid down 
by the Judicial (,’ommittee that having 
regard to the “explanation" given in s. 19 
an acknowledgment under s. 19 need not 
necessarily be addressed to the person 
entitled, that is, to the creditor. In that 
case, there had been dealings between one 
Motiram and Seth Rupchand. After Moti- 
ram’s death an application was made 
by Seth Rupchand and others for Probate 
of the Will of Motiram. Seth Rupchand ap- 
plying for Probate stated that there had been 
open and current accounts for the last five 
years between him and Motiram, and stated 
that the alleged indebtedness, that is to 
say any indebtedness that might be found 
on taking accounts did not afiect his right 
to apply for Probate. This was not an 
acknowledgment addressed to the creditor 
but merely a statement of liability for an 
indebtedness which might be ascertained. 
But although it was not addressed to the 
creditor or any representative of his it 

(1) 33 C. 613; 10 C. AV. N. 551; 3 C. L. J. 576. 

(2) U I. A. 168; 14 C. 801; 11 Ind. Jur. 397; 5 Sar. P. 
C. J. 50; 7 Ind. Dec. (x. s.) 531 (P. C.). 

(3) 33 C. 10-17 at p. 1058; 4 C. L. J. 94; 8 Bom. L. R. 
501;10C. AV. N. 874; 1 M. L. T. 199; 3 A. D. J. 525; 
16 M. L. J. 300; 2 N. L. K. ISO; 33 I. A. 1G5 (P. C.). 


MADRAS HIGH COURT. 

CiviL Miscellaneous Appeal No. 69 of 1924. 

February 10, 1925. 

Present: — Mr. Justice Venkatasubba Rao 
and Mr. Justice Madhavan Nair. 

SESHAMMAL AND OTHERS — DeFE.N'DANTS 

Nos. 1 TO 3 — Appellants 

X'QT^SLLS 

KUPPANAIYYANGAR and anothbr 
— Plaintiffs — Respondents. 

Civil Procedure Code (Act 1' of 190S), 8. 101, 
O. Xhl, r. J.'} — Remand, order of — Appeal — Grounds 
of attack—Evidence Act (1 of ‘ 1872}. ss. 50, 65-- 
Relationship, proof of-- Pa-mily conduct — Repute, 
denee of, whether admissible — Secondary evidence— 
Pedigree, proof of. 

On an appeal to tiie High Court from an order of 
remand by the first Appellate Court, the only grounds 
available to the appellant to attack the judgment are 
those which would be available to him in sec.jnd 
appeal, fp. 463. col l.J 

Venganayyan v. Ramasami Ayyar, 19 M. 422; 4 M- 
L. J. 263; 6 Ind. Dec. (n. s.) 1000 and Joseph Armugam 
Pillai V. Min-uga Pillai, 3 Ind. Cas. 283; 6 M. L. T. 
198, followed. 

A statement by a person that he derived bis 
information about the relationship existing between 
certain persons from a pedigree prepared by bis 
is inadmissible in evidence without the 
pedigree being produced ora foundation being Isi® 
for admitting secondary evidence of the contents of 
the pedigree, [p. 464, col. 2] 

Section 50 of the Evidence Act enacts a rule differ- 
ent from that prevailing in England. According 
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, • ui. to nn^nared bv this witness' father would 
m") tLr Kv.U...... certainly be a statement a, hnissiblo ju 

\ct is limited to opinion ns expressed by concliirt .md evidence llUtlci S. cl. U>) OI (1. ' . 

there is no other provision in the Art J unfoiLunatelv, this has not been itioduved. 

evidence of gencrnl repute would be lett < leasoil iias been ^-iven for admit- 

Ung secondary evidence of this .locumenb 

p 503; 11 M. L. T. 100 ; ODl'^M. V ^ ""/Vn jV Plaintiirs witness No. 1 sa\^ nothin^ 

^70; 9 A. L. J. 270 14 Bom L. noi-n| m- 30 further Oil this subject. 1 lie 

C. W. N. 529;5Bur. L. 1.0o;b.B.H. (bd-)I, U1.4J g^jm^j.jii^ate Judge observes that P. • 


I. A. 57 (P. C.). relied on. 

Appeal against an order of the bouit 
of the Subordinate Judge, \ ellore, in A. o. 
No 119 of 1922, District Court. North Arcot, 
in A. S. No. 39 of 1923, dated the 20th July 
1923. preferred against the decree of the 
Court of the District Munsif, Kaiiipet, in 
O. S. No. 099 of 1919. 


Mr. C. Pad7aa7ia6/(a /yenfyor, for the Ap- 

^ Mr. k. N. Rajagopala Sastri, for the 

Respondents. ^ i n: 

JUDGMENT.— The learned Suboid.- 

nate Judge has reversed the decision ot the 
District Munsif on the first issue. Ihe 
District Munsif has found that the plaint- 
iffs have not proved the relationship set 
up by them. The Subordinate Judge has 
found that the plaintiffs are the reversionary 

heirs of the deceased Knshnamachariar and 

has remanded the suit for trial of the other 
issues. Although the appeal has taken tlie 
form of a civil miscellaneous appeal (.ap- 
peal against an order of remand) the bub- 

ordinate Judge is a final Judge of fact and 
the only grounds available to the appellant 
to attack the judgment are those which 
would be available to him in second appeab 
see Venganayyan v. Ramaswami Ayyan {1} 
and Joseph Armugavi Fillaiv.Muruga i dmt 
(2). The question, therefore, is, is the judg- 
ment of the Subordinate Judge one with 
which we can interfere in second appeal . 
The argument on behalf of the appellant is 
mainly that there is no evidence in support 
of the finding. After carefully going 
through the judgment and the material on 
which that judgment is based, we agree 
with the appellant’s contention. 

The learned Subordinate Judge purports 
to act, firstly, on the oral evidence of three 
witnesses examined for the plaintitis. 
Plaintiff’s witness No. 1 says thus ‘ I do 
not know my grandfather or his brothers 
personally. My father had prepared a 
cenealogy for the relationship. I took: 

information from it". The pedigree 
(1) 19 M. 422; 4 W. b. J. 2G3; 6 Ind. Dec. {s. s.) 

^*^(2) 3 Ind. Cab. 263; S M. L. T. 198. 


No 1 was not cios.s-examined witli reter- 
eiice to his omission to produce thi.^ 
pedi'^Tce It is scarcely necessary to say 
that°the plaintiffs wlio einleavourod to 
make out tliat tlu-y were the reversion- 
arv heirs ^Ye^e bound to jiroduce this ])caig- 
ree, because according to the evidence oi. 

P \V. No. 1 that is the foundation oi tlieir 
case. \\Tthout the original of that ])edigree, 
p \q Ps evidence amounts to al)- 

solutely^ nothing. It i.s unnecessary to 

examine in detail the evidence of thesecond 
witness for the plaiiitilT. All that he says 
is this "Plaintilf's grandfather Knshnama 
Chari told me lliat he had three brothers 
when I was learning Veda at Pumiai. \\ lio 
are these three brothers lliatis not ex- 
plained. And what is the connection be- 
tween Krishnamachariar and Kuppan 
Iyengar? This is also not explained, tlis 
evidence, therefore, is of no use to the 
plaintiffs. Plaintilf's witns.ss No. 3 is a 
Naicken, whereas the parlies to the suit 
are Vaishnava ib’a/nnia.s. All that he says 
in his evidence is : Peotde say that 
plaintiffs are 1st defendant’s dayadis . 
The learned Subordinate Judge is ol 
the opinion that this is admissible but 
he seems to overlook the provisions 
of s 50 of the Indian Evidence Act. 
“Family conduct" to use a compendious 
expression, is admissible to prove le- 
lationship. But there is no evidence of 
family conduct here at all. Ihe illustra- 
tions to the section make the iioint very 
clear. Illustration A runs thus : 

The question is, whether A and B were 

married. ,, . , 

The fact that they were usually received 

and treated by their friends as husband 
and wife, is relevant. There is a casual 
observation in the judgment of their Lord- 
ships of tiie Privy (!)ouncil in Mi Me v. 
Mi Shive Ma (3): ‘Tn the absence of direct 


(3) 14 Ind. Cas. 475; 39 C. 492 at p. 503: 11 M. L. T. 
169‘ tl912) M. IV. N. 201; 15 C. L. J. 270; 9 A. Ij. J. 
270- 14 Bom. b. U. 204; 22 M. b. J. 3G0; 16 C. W. N. 
529- 5 Bur. b- T. 65; U. B. R. (1912) I, 111; 39 I. A. 57 

(P. C.). 
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proof consent may be inferred from the con- 
duct of the parties orestablished by reputa- 
tion". But a perusal of the judgment will 
show that the evidence which was accepted 
by the Privy Council was evidence of family 
conduct. As Messrs. AmirAli and WoodrofFe 
point out in their book on Evidence. Sec- 
tion ^ 50 enacts a rule different from the law 
in hmgland. According to English Law he 
says ‘‘(Jeneral reputation is admissible to 
establish the fact of parties being married. 
Accordingly, general evidence of reputa- 
tion in the neighbourhood, even when unsu])- 
porte(l by facts, or when partially contradicted 
by evidence of a contrary repute, has been 
held receivable in proof of marriage. The 
present section is limited tooi)inion as e.v- 
pressed by conduct, and there appears to 
be no other provision in the Act under 
whicii such evidence of general reputation 
would be receivable". We cannot construe 
the judgment of their Lordships of the 
Judicial Committee as laying down a rule 
of law completely at variance with the clear 
rule of the Indian Evidence Act. 

This then is all the oral evidence in sup- 
port of the pedigree put forward by the 
plaintiffs. It is noticeable that the 1st plaint- 
iff has not chosen to go into the box to sup- 
port the case set up. 

Turning now to the documentary evidence 
we have first Ex.-D. This is a previous 
statement made by the 1st defendant in 
this case. She deposed in O. S. No. 324 
of Iyi8, "Janaki Ammal is the wife of my 
senior father-in-law”. This is evidence of 
the fact that 1st defendant’s father-in-law 
had an elder brother whose wife was Janaki 
Animal. This proves nothing more. Whe- 
ther Janaki Ammal is the wife of Ilayalwar 
brother of Krishanamchariar or whether 
she is not, on this point, no light is thrown 
by this deposition. Then, the plaintiffs 
strongly rely upon Ex.-B. That purports to 
be a sale-deed by Janaki Ammal in favour 
of Vijaraghava Iyengar the father of the 
plaintiffs. It contains the following state- 
ment : — “Deed of sale in favour of Vija- 
raghayachariar son of Krishnamachariar by 
Janaki Ammal wife of Krishnamachariar’s 
younger brother Illayalwar". There is no 
evidence worth the name to establish the 
identity of Janaki Ammal of this document 
with Janaki Ammal referred to in the de- 
position of the 1st defendant. Granting, 
however, that the evidence is sufficient for 
this purpose, what do we have ? Exhibit B 
is an unregistered sale-deed. No doubt it 


[91 I. G. 181*$] 

comes from the custody of the plaintiffs. 
It is more than 30 years old, but is it really 
necessary that the presumption under s. 90 
should be drawn in favour of its genuineness? 
The Court is permitted to pn;sume that an 
ancient document produced from proper 
custody is genuine. But tlie circumstances 
of the case do not justify such a presump- 
tion being made. The District Munsif re- 
fused to make that presumption. The docu- 
ment is attested by two persons. We have 
been told nothing as to whether these per- 
sons are alive or they are dead. The docu- 
ment refers to a usufructuary mortgageand 
a kijehit and they have not been produced. 
In these circumstances, it is extremely 
dillicult to hold that ILx. B is genuine. As 
regards the kychit, we may observe that 
the District Munsif says in his judgment 
tliat the plaintiffs had “kept back" the 
kychif. The learned Subordinate Judge 
points out that the kijchit was filed but 
was not exhibited at the trial and was later 
taken back by the parties. An application 
was made to the Sub-Judge to make it 
evidence in the appeal but he refused to 
allow that. 

We were pressed in the course of the 
argument that we ought to receive this 
document in evidence. In the first place 
there is no application before us to receive 
additional evidence and, secondly, even the 
document is not before this Court. It is 
after all an unregistered mdjan document. 
The suggestion now made is, that ihekijchit 
would conclusively have proved the plaint- 
iff's pedigree. If that be so, why Avas it 
not filed in evidence ? As we have said, 
in the lower Court an attempt was made 
but unsuccessfully to obtain permission to 
file this document. AVe cannot in these 
circumstances comply with the request that 
we should permit the kychit to be received 
in evidence. 

There remains only one other matter 
and it is this. It is said that some of the 
properties Avhich were at one time in the 
possession of Krishnamachari are later 
in the possession of Kuppanna l 5 ’'engai‘ the 
propositus. It is true that distribution and 
devolution of family property is often very 
valuable _ evidence of “family conduct" 
under s. 50. But, in this case, the material 
is Avanting from Av^hich any inference in 
favour of the plaintiffs can be draAvn. It is 
possible that Kuppanna Iyengar purchased, 
as any stranger might have done, the pro- 
perty Avhich was once in the possession of 


[9l 1. G. 1925] suAu DEVI v. 

Krishnamachari. It is for the plaintiflfs to 
make out that there was devolution of pro- 
perty which would support their case. The 
statement of the learned Judge that the 
natural inference is that there was a family 
partition is not borne out by any evidence. 

For these reasons we are constrained to 
interfere with what is apparently a linding 
of fact and we reverse the decision of the 
Subordinate Judge and allow this appeal 
with costs. The result is that the suit is 
dismissed with costs throughout. 

V. N. V. 

7 K- Sait dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 125G or 1921. 

April 7, 1924. 

Present:~UT. Justice i\Iartineau 
and Mr. Justice Moti Sagar. 
Musammat SHAM DFVI— Defendant- 

Appellant 
VC rsus 

RAM NATH— Plaintiff— Respondent. 

Hindu Law -licUuious endowment— Succcsstoti- 

Moviination of successor - Shobait, power of. 

la the at)sence of any terms rosnlating .suroession la 
tlie trust deed, if any, or the usaj?e of the institution, 
the management of a Hindu religious endowment 
passes by ordinary rules of inheritance, unless such 
devolution is opposed to the purpose of the trust, and 
the shebait or manager is incompetent to nominate a 
successor by Will. [p. 40G, col. 2.] _ 

liajeshwar Mullic.k v. Gopeshwar Mullick, .o C. 
236; 12 0. W. N. 323; 7 C. L. J. 315, Goswami Purun 
Lalji V. Has liehavi Lai, 07 Ind. Cas. 328; d-l A. 5!I0; 
20 A. L. J. 527; 1 H. P. h. It. (A.) 119; (1022) A. I. It. 
(A.) 285, followed. 

Mancharani v. Pranshanker, 0 IL 208; C Ind. Jur. 
420; 3 Ind. Dec. (s. s.) 655, distinguished. 

First appeal from a decree of the Sub- 
ordinate Judge, First Class, Lahore, dated 
the 9th May 1921 

Lalas Jagan 'N ath Aggarwal oxid. Jagan 
Nath Bhandari, for the Appellant. 

Pandit Sheo Narain, R. B., and Mr. 
Kanwar NaraiUy for the Respondent. 

JUDGMENT.- -This is an appeal from 
a decision of Pandit Omkar Nath Zutshi, 
Subordinate Judge of Lahore, dated the 
29th May 1921, awarding plaintiff a decree 
for possession of certain houses and shops 
in the city of Lahore. The property is admit- 
tedly detatter and belonged originally to 
one Kadha Kishaa who dedicated it to 
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religious purposes by a deed of endowment 
dated the lOth Pkagan,Sambat 1899 (corres- 
pondin" to 2-lth February 1843). One 
Beliari Lai was appointed luaiiager of the 
endowed property, and lie was succeeded 
in the management thereof by his son 
Balak Ram. Balak Ram has now died and 
liie plaintill Ram Nath, wlio claims to be 
his adopted son, has brought this suit for 
possession, alleging that as an adopted son 
lie is also entitled to succeed to the man- 
agement liy the ordinary rule of inheritance. 
The defendant Musammat Sham Devi 
professes to he the widow' of the deceased 
and claims to be in iiossession under a 
Will alleged to have lieen executed in her 
favour on the Kith April 1917. The valid- 
ity and due execution of the Will are denied 
by the plaintilT and it is also denied that 
the defendant was lawfully married to the 
plaintiil's adopted father Balak Ram. A 
further contention is raised to the effect 
that, even if the Will was duly executed, 
the deceased under the law had no powder 
to make a testamentary disposition of the 
management of the endowed property and 
that the Willwas, therefore, wholly inopera- 
tive. The only relevant issues in the case 
with wdiich we are now' concerned are the 
following: — 

(1) Was plaintiff validly adopted by 
the deceased Balak Ram ? 

(2) I)i<l Balak Ram make a valid Will 
in favour of the defendant and did he 
possess any power under law' to make 
such a Will? 

(3) Was defendant lawfully married to 
Balak Ram and was she entitled to succeed 
to tlie management of the endow'ed proper- 
ty independently of the Will ? 

The Subordinate Judge found in favour 
of the plaintiff on all these issues and 
decreed the suit. 

It is clearly proved by the evidence that 
the plaintiff had been validly adopted by 
the deceased Balak Ram, and in fact the 
finding of the learned Judge of the Court 
below' on this point has not been seriously 
contested by the defendant in this appeal. 
The adoption is supported not only by 
the oral testimony of the witnesses pro- 
duced on behalf of the plaintiff but also 
by the admissions made from time to time 
by the deceased Balak Ram himself. We 
must accordingly hold that the adoption 
has been fully established and that there 
is no force in the first two grounds of 
appeal. 
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_ The question relating to the due execu- 
tion of the Will also does not admit of 
any doubt whatever. The execution is 
proved by large number of witnobse:^ wiiom 
there is no reason to disbelieve, and there 
can be no doubt that the deceased was in a 
free disposing slate of mind when the 
document is alleged to have been execut- 
ed. The finding of thelearned Subordinate 
Judge on this point is that the Will was 
executed under undue inlluence and that 
the defendant was exercising dominating 
inlluence oyer Balak. liam’s mind which 
prevented his bringing an unbiassed and 
free mind to the disposal of his property. 
This finding, in our opinion, is wholly un- 
supported by any evidence and caiinot, 
therefore, he accepted. The onus of prov- 
ing undue inlluence was clearly upon the 
plaintUY and he has wholly failed to dis- 
charge it. Wemust, therefore, hold that 
due execution of the Will has been clearly 
proved and that the Will is not bad by 
reason of any undue influence liaving been 
exercised over the deceased. 

The next question fur consideration is 
whether the defendant was lawfully married 
to the deceased. The decision of this ques- 
tion appears to us to be wholly uiineceosary 
as, in our opinion, the decision of the case 
turns really upon the detenninatiou of the 
question as to whether in law the deceased 
had or had not the power to make a testa- 
mentary disposition of the management of 
the endowed property. 

It is contended by Mr. Jagan Nath for 
the appellant that the onus of proving that 
the plaintiff as an adopted son was entitled 
to succeed to the management to the exclu- 
sion of defendant was upon the former and 
that he had wholly failed to discharge it. 
He further argues that in the absence of 
any provision in the deed of endowment as 
to the succession, and in the absence of 
any evidence on the record of any custom 
or usage in this institution regulating the 
devolution of the office of skebait, the 
defendant was entitled to remain in pos- 
session, and that the plaintiff’s suit should 
have been dismissed. Bandit Sheo Narain, 
on tiie other hand, contends that the onus 
was upon the defendant and that as she 
bad produced no evidence in support of 
any custom regulating the mode of succes- 
flion the plaintiff’s suit bas been rightly 
decreed. We have carefully considered 
this matter and have consulted the various 
authorities cited by the learned Counsel 
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in support of their respective contentions 
and the conclusion which we have arrived 
at is that the plaintiff’s contention is right 
and Ui itiiie defendant’s appeal must tail. 
I he rule of law relating to the devolution 
of trusts in such cases is thus stated by 
Mayne in para. 439 of his well-known 
fi’^atise of Hindu Law and Usage: — 

“The devolution of the trust, upon the 
death or default of each trustee, depends 
upon the terms upon which it was created, 
or the usage of each particular institution, 
where no express trust-deed exists. Where 
nothing is said in the grant as to the suc- 
cession, the right of management passes by 
inheritance to the natural heirs of donee, 
according to the rule that a grant without 
words of limitation conveys an estate of 
inheritance unless such devolution is incon- 
sistent with, or opposed to, the purpose 
tlie founder had in view in creating the 
trust.” 

Tliis rule is in complete liarmony with 
the principles of equity, justice and good' 
conscience and appears to us to be the 
correct rule which ought to be followed in 
cases of the present nature. The rule is 
not uiisupi)orted by authority. Jn the case 
of Rajeskwar Mullick v. Gopeshwar Mullick 
(1) it was ruled that shebait is a 
manager or quasi trustee for the benefit 
of the idol and has, therefore, no power to 
alienate the hereditary office of shebait- 
ship by Will. The High Court of Allah- 
abad has taken much the same view as the 
Calcutta High Court: Goswami Puran Lalji 
V. Ras Behari Lai (2). The case of Man- 
charam v. Pranshankar (3j, on which reli- 
ance has been placed by the learned Vakil 
for the appellant, is clearly distinguishable. 
It has not been shown in the present case 
that the devolution of trust according to 
the ordinary rules of inheritance is incon- 
sistent with, or opposed to, the purpose the 
founder had in view in creating the trust 
or that a different custom or usage pre- 
vailed in this institution. Indeed it is 
admitted that on the death of Behari Lai, 
the first incumbent , his son, Balak Ram, 
succeeded to the management of the trust. 
It would thus appear that the ordinary 
rule of inheritance prevailed in this insti- 
tution, it having been recognised without 
any challenge or objection for a very long 

(1) 35 C. 226; 12 C. W. N. 323; 7 C. L. J. 315, 

(2; 67 Ind. Cas. 328; 44 A. 590; 20 A. L. J. 527; 4 tf. 

P. L. R. (A.) 119; (1922; A. I. R. ,A.) 265. 

(3) 6 B. 298i ^ 126; 3 Ind, Dec. (K, s.} 655 
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period. We, tlierefore, agree with the learn- 
ed Subordinate Judge in holding that 
Balak Ram was incompetent to nominate 
a successor by Will to the managership 
of the property in suit, and that the docu- 
ment relied on by the defendant, even if 
she was lawfully married to the deceased 
was invalid. 

The result is that the appeal fails and 

is dismissed with costs. 

H Appeal dismissed. 


Prese nt 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Miscellaneous Appeal Nos^ 3G, 38 and 43 

OF 1925. 

August 31, 1925. 

— Mr. DeSouza, A. J. C., and 
Mr. Tyabji, A. J. C. 

In No. 3G of 1925. 

SALIGUAM -xVpi’ellant 

versus 

OFFICIAL RECKIVER— Respondent. 

Provincial Insolvency Act {V of I'JJO), ss. - 

Civil l^rocedure Code {Act V of 1008), s. I^S Adjndi- 
cation— Failure of debtor to apply for discharge within 
time fixed— Adjudication, whether must be annulled — 

Extension of time. . , , ^ 

Per Tyabji, A. J. C.— Although the language of s. 4J 
(a) of the Provincial Insolvency Act is mandatory 
that if a debtor fails to apply for an order onus- 
charge within the period specified by the C ourt in its 
order of adjudication the adjudication shall be annull- 
ed the Court has, under s. 27 (2) of the Act, ijower to 
extend the period within which the debtor must apply 
for his discharge, even after the original period bxed 
for the purpose has expired, with a view to enable the 
insolvency proceedings to bo carried through to com- 
pletion. [p. 469, col. 2; p. 470, col. l.J 

Per DeSouza, A. J. C.— Phe words '‘shall be 
annulled” in a. 43 (a) of the Provincial Insolvency Act 
are directory and discretionary and not mandatory or 
peremptory and it is, therefore, within the discretion 
of the Court in the circumstances of a particular case, 
where the debtor has failed to apply for his discharge 
within the time originally fixed, \yhether to annul 
the adjudication or to extend the time within ^which 
the debtor must apply for his discharge, [p. 470. col. 
2 .] 

Messrs. C. M. Loho, Dipchand Chandu- 
mal and Sri Kishindas H. Lulla, for the 
Appellants. 

Messrs. Kimatrai Bhojraj and Tahilr.am 
Maniram, for Opposing Creditor. 

Mr. Tolasing K. Advani, for the Opponent, 

JUDGMENT. 

Tyabji, A. J. C.— These are appeals 
from an order refusing an application 
lender s. 43 of the Provincial Insolvency 
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Act praying that the adjudication order 
against the insolvent should be annulled. 
Idle original petition for a<ijudicatioii as an 
insolvent was presented to tlie (^ourt in 
its insolvency jurisdiction as long ago as 
13th .March 1918. An order of adjudica- 
tion was thereupon made but not till the 
15th November 1920. 

In accordance with s. 27 (1.) it was specifi- 
ed in the order of adjudication that the debt- 
or should apply for his discharge within 2 
years of the order, i. c., on 15th November 
1922. The debtor did not apply for his 
discharge, as he was bound to do under s. 
41 of the Provincial Insolvency Act, which 
provides that the debtor shall within the 
period specified by the Court apply to the 
Court for an order of discliarge. 

On 22nd April 1925 one Saligram claim- 
ing to be a creditor of the insolvents, made 
the above-mentioned application for annul- 
ment of the adjudication order, purporting 
to be so under ss. 35 and 43 of the Provincial 
Insolvency Act of 1920 or s. 12 of Act 111 of 
l'iU7. The learned Judicial Commissioner 
in the exercise of his insolvency jurisdic- 
tion refused to annul-the adjudication order 
with the following remarks : — 

“As regards the annulment application 
I do not regard it as incumbent upon me 
to annul the adjudication even assuming 
that the insolvency is one to which the 
provisions of Act V of 1920 apply. Nothing 
can be received by the creditors except in 
insolvency and the object of the application 
is to defeat the body of creditors to the 
benefit of the insolvent and his friends. 
No doubt he is strictly bound to make his 
application within the fixed time. No 
doubt the Act goes on to say that the Court 
when asked shall annul it. But it is not 
intended by the Legislature that persons 
who have misbehaved should bo allowed 
to profit by their own misdeeds. It is clear 
to me that if this adjudication is now 
annulled it might work considerable benefit 
to the insolvent and possibly the opposing 
creditor Saligram but would work consider- 
able loss to the other creditors. And I 
think, therefore, it would be very improper 
for this Court to annul the adjudication on 
the grounds stated. The question as to 
failure to act under the Act if Act V of 1920 
applied may be decided later. But I do 
not propose myself to use my powers to 
benefit the insolvent for conduct which 
rather calls for punishment". 

The applying creditor as well as somQ 
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other creditors have appealed. The insol- 
vent himself has appeared before ns through 
Counsel and ^ve have lieard arguments (•n 
his behalf that the adjudication oider ought 
to have been and ought now to be annulled. 

The argument before us lias been in the 
main that the learned JudicialCcinmissioner 
had no discretion in the matter, and that 
the provisions of s. 43, Provincial Insolvency 
Act, being imperative, an annullment order 
should have been made as a matter of 
course. 

The provisions of s. 43 are in tlie nature 
of a penalty upon the insolvenet for failure 
to apply for his discharge. Yet it is the 
insolvent and a minority of the creditors 
that desire to invoke the penalty’ upon the 
insolvent, and the insolvent does so, not in 
a spirit of penitence, but because he says 
that the interests of the creditors, in the first 
instance, and ultimately his own will be 
best served in this manner. The Ollicial 
Keceiver with the concurrence of a 
majority of the creditors, on the other 
hand, opposes this application : not in 
a spirit of forgiveness, but because 
they fear the insolvent even if he ap- 
appears in a penitential garb, and consider 
that their interests will be best served if 
they can have the facilities of the Insol- 
vency Act for the purpose of getting or 
retaining possession of the insolvents’ 
assets; of proving their claims, of setting 
aside some of his dealings, or attempts at 
dealings with his property, which they 
say are fraudulent, and ultimately of hav- 
ing the assets equitably distributed amongst 
themselves. 

In these circumstances we have scrutiniz- 
ed with some care some of the proceedings 
during the years that have elapsed 
since the first attempt was made to bring 
the debtor to the Insolvency Court. In 
the result we have no doubt left in our 
minds that the creditors who support the 
Official Receiver have a sufficiently clear 
and correct conception of what is to their 
interest and that if these interests are to 
be served it would be disastrous to annul 
the adjudication order. The leai'ned Judi- 
cial Commissioner had arrived at the same 
conclusion. 

The question then arises whether s. 43 
leaves any discretion in the Court: whether 
it empowers us to act otherwise than by 
annulling the adjudication order. 

The.; operative part of s. 43 (1) with 
we are concerned is that the order of 
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adjudication shall be annulled. It was elabo- 
rately argued and authorities cited to show 
tliat tlipse words mean that the Court may 
annul the order. Sjjeaking for myself, I 
tJiink the words are (piite plain, and that 
their interpretation neither needs, nor 
gains by, tlie citation of authorities. lam 
unable to interpret these as meaning other- 
wise than that the adjudication shall be 
annulled. No paraphrase of these words 
can, it seems to me, explain them, or make 
their meaning clearer. The fact that in 
the corresponding s. 41 of the Provincial 
Insolvency Act the words are aiay ann7d is 
not Tinimportant. 

While I am opposed to interpreting this 
clause of s. 43 ta) otherwise than in its 
natural grammatical sense, I am equally 
opposed to ignoring the rest of the sub- 
section which lays down the condition pre- 
cedent when the operative words above re- 
ferred to are to come into force. 

Tlie conditions consist of two alterna- 
tives : — 

(1) The first is: — “if the debtor does not 
appear on the date fixed for hearing of his 
application for discharge or on such sub- 
sequent day as the Court may direct.” This 
evidently has reference to the day fixed 
by the Court under s. 41 for the hearing 
of the application for an order of discharge. 
(2) The second alternative is- “if the debtor 
does not apply for an order of discharge 
within the period specified by the Court.” 
This, no doubt, refers to s. 27 (1), which 
requires that the Court shall specify in the 
order of adjudication the period within 
w'hich the debtor shall apply for his dis- 
charge. 

The duration of this period must obvious- 
ly be so fixed as to permit the necessary 
proceedings in insolvency being carried 
through on the insolvent’s application for 

being discharged which s. 41 requires him 

to make, the Court may refuse to do so 
except on terms. The original period dur- 
ing which the application may be made may 
also be extended under s. 27 (2) if sufficient 
cause is shown. 

From the facts that have been stated it 
is clear that the time at which the question 
whether the insolvency should be discharg- 
ed (if at all), and on what terms, has not 
arrived, in the present case, as the proceed- 
ings that ought to be completed within the 

period referred to in s. 27- have not been 
completed. The insolvent is, no doubt, in 
our opinion; responsible for the state of 
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affairs but he nevertheless, more mindful 
of the duty imposed on the (^ourt under 
s. 43 than of that imposed on himself under 
s. 41, contends that the Court is hound to 
annul the adjudication order. The OiHcial 
Receiver, on the other hand, places before 
U9 the obvious suggestion that the insol- 
vency proceedings instead of being annul- 
led ought to have their period extended, 
and applies for extension of the period under 

s. 27 (2). 

objections are made to this ap- 
One of them is that the period 
fixed, having expired, the appli- 
now too late. This contention 
is opposed to Abraham v. Sookias 
(1) and Bhagwandas Bagle. v. Jlaji Abu 
Ahmed (2), which are themselves based 
partly on s. 148 of the C. P. C. that provi- 
sion being imported into insolvency pro- 
ceedings by s. 59 of the IVovincial In- 
solvency Act. Another futile objection is 
that the Insolvency Act, s. 27, gives the 
power of extendinglhe period to “the Court 
which by virtue of s. 3 of that Act means 
the District Court, and that we are now 
sitting with the High Court powers and 
that these circumstances somehow deprive 
8. 107 of the C. P. C. ofallelTect. Thirdly, 
it was argued that any extension of the 
period is meaningless in view of the fact 
that the insolvent has not, so far obeyed 
and has no intention hereafter of obeying, 
the directions of s. 41 and will never apply 
for his discharge. The reply is obvious. 
The period is sought to be extended not to 
enable the insolvent to follow the directions 
of the Legislature in spite of liis avowefl 
unwillingness to do so, but to enable the 
insolvency proceedings to be carried out 
in the manner most beneficial to the credi- 
tors. 

It is argued that the result of extending 
the period is that the words ‘'shall annul" 
are taken as meaning nothing else than “may 
annul." If by this argument it is meant 
that, on a'proper interpretation of the sub- 
section as a whole, the Court's hands are 
not tied down, but that (by reason of 
the control that the Court can exercise 
over the matters which form the condition 
precedent to the mandatory portion of the 
sub-section coming into effect) the Court 
can (in such a case as the present when the 
insolvency proceedings have to be prolong- 
ed, beyond the period originally fixed) exer- 

(1) 81 Ind. Caa. 581; 51 0. 337; (1924) A. I. R. (0 )777. 

(2) 16 B. 263; 8 Ind. Dec. (n. s.) 654. 
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cise iU discretion, then T rpiite accept 
this argument. But if, on the other had, the 
argument is meant to imply that the earlier 
portion of the sub-section is not to be read 
in connection with tlie rest of the section 
or that the powers given to the Court under 
the other provisions of the'Act are paralysed 
by the over whelming force of the word 
shall occurring in this sub-section then 1 
feeM)Ound to confess that tlie argument 
comes upon me as a novelty in the canons 
of interpretation, and I am unable to ac- 
cept it. 

In other words I am not aware of any 
reason why the sub-section should not be 
interpreted on the following basis : that the 
Legislature has laid down tliat the Court 
shall annul t lie order jirovided a certain event 
takes place ; but that the Legislature has at 
the same time given to the Court in certain 
indicated circumstances power over the 
event, so that the Court can, in the said 
circumstances, prevent the event occuring. 
In any case, it seems to me evident from 
the preceding consideration of the sections 
of the Act that tlie Legislature has done so 
in this instance. 

On the other hand, the appellant’s argu- 
ment in tliis connection can be of avail to 
him only if it is meant thereby that if “shall 
annul” means “shall annul" then the Court 
is thereby rendered incapable of exercising 
I>owers conferred upon it by other sections 
of the Act. This seems to me to be contrary 
to all principles of construction. 

The argument is, however, pursued fur- 
ther : it is said that at any rate once an ap- 
]>licatioii for annulling is made after the 
])eriod originally specified has elapsed, then 
tlie Court cannot exercise the powers of 
extending the period elsewhere conferred 
on it. But the limitation on the powers of 
the Court (if any exists) must be contained 
either within the section under which the 
powers are originally conferred ; or in the 
section in which the circumstances are re- 
ferred to by reason of wliich the alleged 
limitation comes into operation. There is 
no such limitation either in s. 27 or s. 43. 
To come from generalities to particulars. 
The appellant’s argument amounts to this 
that by the use of the word shall in s. 43 (1) 
the Legislature had introduced a proviso to 
8 . 27 to the effect that “the Court, though 
it has power to extend the y)eriod after the 
period originally specified has expired (s. 
148 of C. P. C.) yet it shall have no power 
so to extend it if an application has been 
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made unders. 43 (1) for Lavingthe adjudica- 
tion annulled, on the ground that the debt- 
or has not applied for an order of dis- 
charge within the said originally specified 
period*’. Much as I believe in the force of 
language, I feel that to put the weight of 
all the above provisions on the shoulders 
of the single word shall in s. 43 (a) is 
cruelly to words unbecoming a Court of 
Justice. 

In my opinion the proper order in this 
case is that under s. 27 (2) the period within, 
which the debtor shall apply [for his dis- 
charge, should be extended so that the 
operation of s. 43 is delayed until the in- 
solvency proceedings have had time to be 
carried to completion. 1 would accordingly 
extend the period for two years from this 
day. This will in all essentials be uphold- 
ing the order under appeal, and the appel- 
lant will pay the costs of the respondent in 
each appeal. 

The interim stay in the appeal is dis- 
charged. 

DeSouza, A. J. C,- T agree that this is 
not a case in which the order of adjudica- 
tion should be annulled in spite of the pro- 
visions of s. 43 (cl, 1) of the Provincial 
Insolvency Act V of 1920. The debtor has 
failed to apply for an order of discharge 
within the period specified by the Court in 
the order of adjudication. In such a case 
the section provides that “the order of 
adjudication shall be annulled”. The ques- 
tion arises whether these words make 
the annulment of the order of adjudication 
so clearly ex debito justicicc that the Court 
has no discretion in the matter. 

Normally it is the debtor who is penalis- 
ed by the annulment of the adjudication 
order. It was to protect the honest cre- 
ditors against the dishonest bebtors that 
the Legislature enacted s. 43 of Act V of 
1920. The penal consequences to the debtor 
which ensue on the annulment are specified 
in cl. 2 of the section. But this case is 
peculiar. There is here an inversion of the 
rules. As pointed out by the learned 
Judicial Commissioner if the order of 
adjudication is annulled the general body 
of creditors stand to be damnified. The 
dishonest debtor and his friends stand to 
be benefited. The consequences which are 
enacted in poenam of the dishonest debtor 
here redound to his advantage. He has 
made common cause with the appellant 
who is one of the creditors and invites 

ihoBQ consequences on himself. Should he 


be allowed to take advantage of his own 
misdeeds? 

My learned brother is of opinion that 
the words of the section are imperative 
and mandatory and that the Court has no 
discretion in the matter but to annul the 
order of adjudication if the debtor does 
not apply for an order of discharge within 
the period specified by the Court. But he 
is of opinion that even after an application 
for annulment is made on the lapse of the 
period the Court has power to enlarge 
the period under s. 27 (2) of the Act and 
on the merits he proposes to enlarge the 
period by a further period of 2 years. 

This was the view of Krishnan, J., \Valler, 
J. dissenting, in Arunagirn Mudaliar v, ^ 
Kandaswamy Mudaliar (3), who held that 
the power conferred by s. 27 (2) of the 
Provincial Insolvency Act to extend the 
time fixed for applying for discharge is not 
exhausted by the period originally fixed 
having expired and that there is nothing in 
the Act to prevent the Court from extend- 
ing the time after the period originally 
fixed has expired under s. 43 of the Provin- 
cial Insolvency Act. 

But Krishnan, J., felt that to make this 
position logical it most also be held that the 
words“shallbe annulled” mustbeinterpreted 
asdirectoryandnot mandatory and cited the 
analogy of the decision of the Privy Council 
in BadH Narain v. Sheo Koer (4) which 
was applied by the Bombay High Court in 
Bhugwandas Bagla v. Haji Abu Ahmed (2). 

To my mind it seems that if the words 
“shall be annulled ” are to be construed as 
mandatory and peremptory the only course 
open to the Court when it is moved to 
annul the adjudication in consequence of 
the insolvent's omission to apply within the 

time fixed is to pass an order of annulment, 
and if the order of adjudication has auto- 
matically to be annulled, there would be no 
proceeding before the Court in which to 
extend time. The power to extend time 
implies the power to keep the proceeding 
alive. And that implies that the Court 
has discretion to refuse to pass an order 
of annulment, in other words that the 
words “shall be annuled ” are to be com 
strued as directory and discretionery ana 
not mandatory or peremptory. 

( 3 ) 83 Ind. Cas. 955; 19 L. W. 418; 34 M. L. J. 170; 
(1924) M. W. N. 331; (1024) A. I. R. (M.) 635. 

(4) 17 I. A. 1; 17 C. 512; 5 Sar. P. C. J. 493; 8 lad, 
Dec. (N. 8.) 881 (P. C.). 
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In re Thurlow, Ex parte Official Receiver 
(5). Esher, M.R., in construing s. 20. sub s. 1, 
of the Bankruptcy Act 1883. said: — 

“ 'riie -word ‘ shall ' is not always absolute- 
ly obiigatcuy. It may be directory. It 
may uo doubt be alisolutely obligatory, but 
one would not be inclined to construe it 
to be so in the case of the Court of Bank- 
ruptcy, if he could avoid it. It appears to 
me that the Court of Bankruptcy is a 
Court to whose procedure the rule, that, as 
far as possible, mere technicalities should be 
brushed away in favour of what is fair and 

just, is especially applicable." ^ 

The Provincial Insolvency Act is based 
on the Ijaw of England. I think this is 
eminently a case where the considerations 
which weighed with Esher, M. R, should 
prevail. 'I'he circumstances are such that 
any reasonable person can see that the 
result of the annulment of the order of 
adjudication would be to defeat the general 
body of creditors and to enable the dis- 
honest debtor to reap the benefit of his 
fraudulent dealings. To construe the words 
“ shall be annulled " as if they were manda- 
tory would have the result of tying the 
hands of the Court in such a manner as 
might be' productive of great injustice. 

r would, therefore, refuse to annul the 
order of adjudication and would concur in 
the order proposed by my learned brother 

to extend the time within which the debtor 

shall apply for his discharge to a further 

period of two years from this day. 

7 K. * Order (iccordinglii. 

(.'i) (I8ii5) I Q. U. 721; fil b. .1. Q H. ;*-p' 

72 b. T. 012; 13 W. K. -lO.'V, 2 Manson laS; o'.) J- 1 . 

300. 
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р. Lyment of morigayc U'hirh cayinot y rhaUf lUjed 

effector. . , , jj 

Where a portion of the consideration foras;ile or 
family property is applied towards the payment of 
tlie amount due on a mortgage, the validity of which 

с. mhl not be challenged by the reversioners owing to 

the fact that none of the reversioners was in e.xi-stcnco 
at tile date when the mortgage was made, tlie ^alo 
canm.t also be challenged to the extent to whu ii the 
sale consideration has been applied in paying oh thy 
mortgage, [p. 174. col. b] i , . i 

Appeal from the decree of Air. Dalai, A. J . 
C and Mr. Simpson, A. J. C., Oudh. dated 
the 20th February 1923. printed as 83 Ind. 
Cas 810. reversing that of the Subordinate 
Judge, Gouda, dated the 30th June 1921. 

Messrs. A. M. Dinuie, S. Hyam and Bhaej- 
xvati Sath Brivastnva, for the Appel- 
lants. 

Messrs. L. DeGruyther and J . M. Pai’ikiL 
for the Respondents. 


PRIVY COUNCIL. 

Appeal from the Oudu Judicial Commis- 
sioner’s Court. 

July 23, 1925. 

Present : — Lord Sumner, Lord Blanes- 
burgh. Sir John Edge, Mr. Ameer Ali and 

Lord Salvesen. 

LAL BAHADUR a\d others — 

DeFES DAXTS —A PPELLaN 1 s 

versjis 

AMBIKA PRASAD and another—- 
Plaintiffs — Respondents. 

Ilinda Law — Joint family — AHtnation of family 
rop&rty -'Consideration, portion of, applied towards 


JUDGMENT. 

Lord Blanesburgh.— Two only of 
the questions which in this case were dealt 
with by the Trial Judge remain for con- 
sideration by their Lordships, and the facts 
which raise or surround them can be shortly 
stated. 

The respondents are members of a joint 
Hindu family governed by the Mitakshara 
Law. Ram Din. their grandfather, and his 
brother Pateshwari were in 1895 the manag- 
ers of the joint family property, and on 
the 0th August in that year they executed 
in favour of one Chote Lai, a predecessor- 
iu-interest of the present appellants, two 
mortgages the first, a simple mortgage of 
a portion of the ancestral family property 
to secure au advance of Rs. 2,0'J0 and 
interest ; the second, a usufructuary mort- 
gage for Rs. 8,000 upon another portion 
of ° he family property, namely, a 4-anna 
share in the village of TendwaTakya. 

Ram Din, one of these joint managers, 
had two sons, Awadh Behari and Jantri 
Prasad. In 1895 Awadh Behari was about 
13 years old, Jantri Prasad about 3. The 

respoudents-plaintiffs in the suit are sons 

of Awadh Behari. In 1895 they were still 
unborn. This, as will later appear, is one 
of the most important facts in ^the case. 
It follows from it that these two mort- 
gage-deeds have always been binding on 
the respondents. The only joint family 
estate to an interest in which they suc- 
cee<ied was an estate which to the extent 
of these two mortgages had already been 
alienated. 

On the 12th September 1901, Pateshwari 
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Din and Ram Din carried out the trans- 
action which it is sought in this suit to 
impeach, that is to say, a sale by regis- 
tered deed of the 4-anna share in the 
village of Teiidwa I'akya, already the 
subject of the usufructuary mortgage in 
favour of Chote Lai and in his possession 
as such mortgagee. The purchasers under 
the deed are by name Ragho, Bindra and 
Asharli Lai. It would appear, however, 
that they were one or some or all of them 
nominees of Chote Lai, whose interest in 
the purchase was throughout his life 
dominant. The sale is expressed to be a 
Bale to the purchasers of the property in 
suit for Rs. 14,000 free from encumbrances. 
Of the purchase money Rs. 2,105-3-9 are 
in the deed stated to have been paid to 
the vendors on its execution, while 
Rs. 11,894-12-3 are stated to have been left 
with the purchasers for the i)ui'pofe of 
making the pa 3 'ments, of w'hich the follow- 
ing is a compendious statement : — 

(1) Rs. 1,633-12-3 in satisfaction of three 
decretal amounts recovered against the 
vendors, and as to one for Rs. 290 by Chote 
Lai. 

(2) Rs. 2,261 in payment of interest then 
accrued on the simple mortgage of the 
'6th August 1895, held by Chote Lai on other 
family property. 

(3) Rs. 8,000 in satisfaction of the usufruc- 
tuary mortgage held by Chote Lai on the 
property sold. 

The result, it will be seen, was that of 
the Rs. 14,000 purchase-money, Rs. 10,551 
was retained by or paid to Chote Lai, the 
mortgagee in possession of the property pur- 
chased. 

It is now common ground that these 
sums were, in fact, retained or applied in 
the manner prescribed. As to the sum of 
Rs. 2,105-5-9 paid in cash to the vendors, 
it was given in evidence by the appellants 
at the trial that it was at the time repre- 
sented by the vendors to the purchasers, 
and it was said, truly represented that 
!the money was required by the vendors for 
payment of Government revenue, under- 
proprietary rent, the purchase of bullocks 
and household expenses, and that it was, in 
fact, so applied. 

Now, their Lordships are not insensible 
that this bare statement of the transaction 
suggests possibilities which invite inquiry. 
If, in fact, it was really one under which 
a mortgagee and decree-holder in posses- 
sion had obtained for himeelf in satisfac- 
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tion of liis decree and mortgage-debts 
a valuable ancestral property in consider- 
ation of a relatively trifling sum in cash 
paid to its joint managers, tlie transaction 
would not have belied its appearance as so 
stated. 

But there is no suspicion that the three 
decrees were not all of them valid and 
enforceable against the vendors. The re- 
spondents cannot be lieard to say that the 
two mortgages were not valid and subsist- 
ing. It is nowhere suggested in the evi- 
dence that the sale was disadvantageous 
in the sense that tlie ])urchase price did 
not represent the full value of the property 
sold; still less that it “was an inadeciuate 
price. Their Lordships on the evidence 
must take it that the price paid was a full 
price. Indeed, the only ground on which, 
in evidence, the sale was challenged hy 
the respondents was tliat the transaction 
was induced by no family necessity’, and 
was, for that reason, not binding upon 
them, and they analysed the manner in 
which the purchase-money was applied 
for.the'purpose of making good that position. 

Of the answers made by the appellants 
to this attack of the respondents two only, 
as has been said, remain for consideration 
by their Lordships. The first answer puts 
in issue the competenc^^ of the respondents 
to maintain the action at all. So far as 
Ambika Prasad is concerned the suit, the 
appellants contend, is barred by lapse of 
time; so far as Adita Prasad is concerned 
the suit is not maintainable at his instance 
for the reason, so it is said, that he was 
not in existence at the date of the sale- 
deed — he had not then been born. The 
second answer of the appellants goes to 
the substance of the matter. The sale-deed, 
they say, was, in fact, executed for the 
benefit and needs of the family and for the 
payment of antecedent debts, or, at any 
rate, so far as these were mortgase-debts, 

for the satisfaction of secured debts by 
which, assuch.the respondents were bound. 

Both of these contentions of the appel- 
lants were upheld b\' the Trial Judge, the 

Subordinate Judge of Gonda, who, on the 
30th June 1921, dismissed the respondents' 
suit with costs. On appeal both were re- 
jected by the Court of the Judicial Com- 
missioner of Ondh, which by a decree of 
the 20th Febi uary 1923*, set aside the im- 
pugned deed on terms which their Lord- 
ships need not at the moment pause to par- 

•See 83 Ind. Gas. 480.— fEd.j 
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ticularise. Against that decree the defend- 

ants appeal. . 

Their Lordships will deal first with the 
answer of substance which the appellants 
make to the suit. If this answer l>e well 
founded, the other issue, more teclmical 
in character and one upon which the Courts 
in India were actually divided, becomes 

academic. . 

Was, then, this deed binding on the 

respondents as having been made for the 
benefit of the family and for payment of 
antecedent debts? Was it any the less 
binding upon them even if the mortgaps 
were not antecedent debts, seeing that 
these mortgages were both of them un- 
challengeable by the respondents ? The pro- 
per answer to these ciuestions, the piice 
obtained for the proi)erty sold not l)eing 
attacked as inade([uate, depends upon 
the propriety of the i)urposes to which 
the whole ])urchase'inoney was here 
applied. Upon tliis the points at issue 
before their Lordships were few. Mr De 
Gruyther for the respondents agreed tliat 
the Us. l,()3;i-12-:i applied in satisfaction of 

the decrees against the vendors constituted 
an item of disbursement to which, in view 
of concurrent findings against him, he 
could now take no exception. As to tlie 
cash sum of Us. 2.105-3 1) pahl to tlie ven- 
dors, if the money was re(iuire<l ami 

applied for the purposes indicated, it was 

not suggested that a sale so far as neces- 
sary therefor was open to oi)jecti(m. It 
was contended, however, that tlierc was no 

sufficient evidence that the money had 
been so applied, and apparently tlie Ap- 
pellate Judges so thought. Their I.ord- 
ships, however, are not disposed on this 
point to interfere with the linding of fact 
of the learned Subordinate Judge in the 
appellants’ favour, m<ire especially because 
the learned Judges of the Appellate Court 
while not prepared to accept the learned 
Judge’s conclusions, did not base their 
judgment appealed from upon tlieir own 
view of this part of the case. 

Their Lordships agree that the evidence 
is somewhat vague, perhaps necessarily so 
after this lapse of time and after tlie 
deaths of the parties principally concerned. 
But the evidence is not, they think, insuffi- 
cient to support the learned Judges 
finding, and it is also, in their judgment, 
while considering its weight, proper to 
bear in mind that all the circumstances 
in connection with the sale were through- 


i < > 

AMBIKA PRASAD. ^ 

out known to the father and uncle of the 
respondents, who neither of them at any 

time, althougli now supporting the respond- 
ents’ in these proceedings, tlieinselves 
took any steps to iiniieach the sale on this 
or any other ground— a reserve all tlie more 
striking when accompanied, as it is, by 
the admission made by the respondents 
father in evidence tiuat his inaction was at 
all events partly attributable to the fact that 
he could at uo time prove that his father, 
a vendor, had spent the sale consideration 
after receiving it "in bad company or for 

illegal puri)oses." . , ■ , 

In the result, if the sale is to be impeacii- 

ed at all by the respondents it must be 
on the ground tiiat the payment of Ks, 2,-01, 
and Ks. S.OdO out of the iiurehase-motiey, 
the one sum in discharge of accrued inter- 
est on tlie simple mortgage of the (ith 
August 1S‘).3. and the other in discharge of 
tlie^ priu'-ipal secure<l by the usufructuary 
mortgage of the same dale, cannot .is 
a<^aiust the respondents bejustilied and the 
t^ned Judges of the Court of the JuJi- 
cial Commissioner have so held on the 
ground that these mortgage-debts, incurred 
as they were by the grandfather ol tlie 
respondents, were not “antecedent debts” 


iustifviug a subs(‘queiit sale of family 
lU'opertv for their tlie laiigu- 

‘i<*'e of the iudgmeiit in Sultfi U<ityi ( huit- 
dniv nil up Si n>ih il) these debts had not 
been “incurred irrespective of the credit 
obtainable from immovealile assets which 
(did) not iiersonally belong to him, but 
(were) joint family iiroperty”. Xor, inthe 
opinion of tlie learned Judges, was the 
position afieeted by the fact that the mort- 
fT.ore-debts in (luestion were both of them, 
as such, binding on the respondents. Now 
their iudgment was iu*onounced on the 
■>0th Feiiruary l'.)?3. and the learned Judges 
had not the advantage of liaving before 
them as their Lord.ships now liave, the 
explanation of the case of Saha Ram Chan- 
dra v B/u//) N/m//Ml) given by the board 
on Util November K)23, m the case of 
Brij R’aruin R<n v. Manila Prasad Rai (2). 

M -in Tn.l *^"0 It 1. .V I’iG. 2! C. \v. N. OOS; 

1 1!) Itom. L K. P-.S; 2H 

C l 1 I 3 M. 1-t. 11: 'h'lU M. W, N' 13'.): 22 .M. 
Vt Oh \V.213;31)A. -ir>7(P. 0.}. 

r ufflwl 1 A- t>l A. h. J. 5)31; Aii 

W \ -'v b 1> L T. 1; 2S (’. W. N, 2.s3; (1U21) M. W. 

V U8- I'I l W.'T2;2P:a. h, K H: I') <» & A. L. 11 

S-J-TlVi) \ I R tlV r.)r)0;33.M. I.. T. 157; 40 A. 5)5; 
vodw i: K. .500; nO^ N. 48; 41 

C. L. J.232(P. C.). 
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The effect of that explanation, in their that one of them is in that fortunate poai- 
Lordships judgment, is to show that in tion. 

the circumstances of this case both of the Their Lordships, however, refrain from 
mortgages of 1^95 were “antecedent-debts” pursuing this matter further. They will 
which would justify for their liquidation in agreement with the judgment appealed 
a sale of family property not otherwise from, assume, without deciding, that the 
improper. In the present case, however, suit was maintainable bv both respond- 

it IS not, in their Lordships’ judgment, ents. Even so, for the reasons already given 

necessary to invoke any such doctrine in it fails. * ’ 

order to counter the objection to the sale Their Lordships will accordingly hum- 
now being dealt with. Both mortgages, bly advise His Majesty that the appeal 
as their Lordships observe once more, were should be allowed and the judgment of 
binding upon the respondents. A sale of the learned Subordinate Jud^^e restored 
family property otherwise unobjectionable, The respondents musi pay to^ the 'appel- 
which resulted in the removal from w'hat lants tlieircosts here and below but the 
remained of it of the burden pi-o tanto of costs of adding Asharfi Lai as an apr^el- 
these encumbrances, cannot be success- lant must in accordance ^vith tiie order 
fully attacked by those so bound. It of the 25th July 1921 be paid by the 
follows that, in their Lordships' judgment appellants, and tliere will be a setoff as 
the sale in question is valid as against the regards these costs. 

respondents. ^ z. k. Appeal alloired. 

In these circumstances the other C|ues^ Solicitors for the Appellant* — ^Messrs 
tion, so fully dealt with in both of the Barrow, Rogers & Nevill 

lower Courts, need not now })e discussed Solicitor for the Kespondent —Mr E Dal- 

at length. Ihe position with reference gado. 
to it is that if the respondent Ambika 
Prasad w'as 21 years old or more at the 


commencement of this action, the suit, so 
far as he is concerned, is barred by lapse 
of time, and if the respondent Adita Prasad 
was not born at the date of the sale deed, 
that deed is binding upon him, and the 
suit impeaching it, so far as he is con- 
cerned, cannot be maintained. In other 
■words, in order to enable the respondent 
Ambika Prasad to maintain this suit he 
must not have been over, say, 21 at its 
commencement, and in order to enable the 
respondent Adita Prasad to maintain it. 
he muse not at the same date have been 
under, say, 14L What, then, were the 
respective ages of the two respondents 
at that date. On this point their Lord- 
ships are inclined to agree with the learned 
Subordinate Judge that it is not proved 
separately that Ambika Prasad was not 
over 21 ; nor is it proved separately that 
Adita Prasad w^as over 14L But there is 
strong ground for affirming that if Ambika 
was over 21, then Adita was over 14.V and 
that if Adita was under li}j then Ambika 
was also under 21. In other words, there 
was not between the two brothers an 
interval of so many as 6J- yearn. While, 
therefore, it may not be possible to say on 
the evidence with judicial certainty by 
which of the respondents the action is 
maintainable, the evidence does show 


CALCUTTA HIGH COURT. 

Appeals fro.m Appellate Decrees Nos. 2438 
OF 1922 AND 646 TO 649 of 1923. 

June 22. 1925. 

Present.*— Justice Sir Babington Newbould, 
KT.,andMr. Justice Graham. 

In’ No. 2438 of 1922. 

AHMAD AH AND ANOTHER— Defendants 
Nos. 1 AND 3 — Appellants 

versus 

MALHIUL ALAM OHOUDHimY— 
Plaintiff — Respondent. 

Transfer of Propertv Act (IV of ISSJ), s. 6 (e)— 
Revenue sale — Auction-purchaser, whether entitled to 
recover arrears of rent — Transfer of right to recover 
arrears of rent, validity of. 

Section 6 (e) of the Transfer of Property Act is no 
bar to the transfer of an estate with the right to 
recover arrears of rent due to the owner of the estate, 
[p. 475, col. 2.] 

A purchaser at an auction-sale held under Bengal 
Land Revenue Bales Act is entitled to recover mesne 
profits from tenants whose tenancies were not annulled 
till the institution of the suit, such mesne pre fits being 
limited to the amount payable bv the tenants as rent, 
[p. 475, col. 2.] 

^Durga Chunder Roy v. Koilas Chunder Roy, 2C. W. 
N. 43, Kocharla Sectamma v. Pillala Venkatarama- 
nayya, 21 Ind. Cas. 387; 38 M. 308; 14 M. L. T. 319; 25 
M. L. J. 410; (1913) M. W. N. 918 and Ram Ratan 
Kapali v. Aswini Kumar Dutt, 6 Ind. Cas. 69; 37 0. 5.VJ; 
11 C. L. J. 503; 14 C. W. N. 849. referred to. 

Appeals against the decrees of the Second 
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AHMAD AU V. MaDHIUL ADAM CHOUDHDRI. 


Subordinate Judge, Chittagong, dated the 

30th June 1922, reversing that of the 
Second Munsif, Satkania, dated the 22nd 
February 1921. 

Babu Narendra Kumar Das, for the Ap- 
pellant. 

Babus D. L. Kastgir, Nagendra Katli 
Bose and Shamadas Bhattacharya, for the 
Respondent. 

JUDGMENT,— These five appeals 
arise out of five suits which were heard to- 
gether in the first Court. These appeals 
from those decisions were also heard to- 
gether in the lower Appellate Court. The 
plaintiff-respondent in these appeals is the 
transferree of Sherjan Khan who purchas- 
ed an estate at a sale for arrears of revenue 
under Act XI of 1859 on the 4th :\Uy 1908. 
The plaintiff brought these suits to recover 
khas possession with mesne profits of the 
lands held by the different principal defend- 
ants in each suit as tenure-holders under 
the proprietor whose interest w'as sold at 

the revenue sale. AU the suits w*ere dis- 
missed by the Munsif who tried them. 
On appeal these decisions were reversed 
and the suits decreed. Against these 

decrees the principal defendants have pie- 

ferred these appeals to this Court. 

At the hearing of these appeals before 

us only three points were urged 

(1) That the defendants are occupancy 
raiyats and, therefore, not liable to be ejected 
from their holdings. 

(2) That if they are tenure-holders they 
are protected under the record exception to 
8. 37 Act XI of 1859. 

(3) That the mesne profits claimed lor 
the period before the plaintilf s purchase on 
the 14th November 1919 are not recoverable 

by the plaintilf. i. • 

On the first point the Record of Riglits is 

against the appellants and both the lowei 
Courts held that the presumption ari.^ing in 
the plaintiff’s favour from the entries there- 
in had not been rebutted. The appellants 
claim to be raiyats and not tenure-holders 
depended on their being able to prove 
descent from the persons who were recorded 
as cultivating the land at the time of the 
Maghi Survey. The finding that they could 
not prove tliis descent is one of fact wdiich 
we must accept in second appeal. 

On the second point it is contended that 
the defendants’ tenures have been in exist- 
ence since the time of settlement of the es- 
tate purchased by the plaintiff. The Munsif 
h«ld that the estate was settled in 1845 


and from the fact that the tenures were in ex- 
istencein 1890 has presumed that thetenures 
were in existence atthetiineofthesetlbnneiit. 
The learned Subordinate Judge lias refused 
to draw' this presumption. 'I'lie presum])- 
t ion as to the existence of the teiianey in 
1845 is a presumption cd fael. Me erninot 
hold that the lower Appellate Court com- 
mitted any error in law in refusing to draw 
this presumption. The rulings that have 
been cited on behalf of the ai>pellants at 
most show that a Court of fact might have 
drawn this presumption hut are no author- 
ity for holding that it was hound to do so. 

'The last point urged is based on the con- 
tention that s. (i U) of the Transfer of Pro- 
perty Act bars tlie transfer of the right to 
mesne profits by the auction purchaser 
to the plaintilf. Reliance is j)lace<l on a 
decision of this C.’ourt in Dinga ( hcntdra 
Roy V. K'iilas Chandra i 1) and of the 
Madras High Court in ScCamma v. Yen- 
katnratnaiiaijya (2). The former case might 
he distinguished on two grounds that wdiat 
had been transferred to the jilaintilf was^ a 
bare right to recover mesne profit.^. The 
plaintiff in the present ease as transferee of 
the estate with llie right to mesne i>rotits is 
in a wav in the strongest position. But we 
think that the argument advanced by the 
learned Vakil for the plaint ilf-resfiondent is 
sound. The decision of tliis Court in Ram- 
ratan Knpali v. Kumar Dutt (3), 

supiiorts his contention that Uie mesne pro- 
fits claimed by the plaintiff in the present 
suits are not, as they usually ang damages 
recoverable from a trespas.ser. The defend- 
ants’ tenures were not annulled until the 
plaintiff or his predecessor the auction' )ui- 
chascr exercised his option to annul t lem 
and this was not done until the institution 
of the present suits. The defendants were, 
therefore, not trespassers but tenants until 
the institution of the suits and the mesne 
profits recoverable will he limited to the 
amounts of rent payaiile by them as tenure- 
liolders. Section fi (c) of the Transfer of 
Property Act is no bar to the transfer of an. 
estate w'ith the right to rent due to the 
ow'ner of the estate. 

The appeals, therefore, fail and are dis- 
missed. In those appeals in which the re- 
spondent appeared he will get his costs. 

jr K Appeals dismissed, 

(1)2C. ^V. N. 13. 

2) 21 Iiicl. Cas 387;.38M. nOS; H M. L.T..319; 25 M. 
L. J. 410; (1013; M. W. N. 018. 

(.3;6Ind. Cas. 69; 37 C. naO; 11 C. L. 9.503; M C. 

W. N. 640. 
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TKCOME-TAX commissioner V. SHTVA PRASAD STNOH. 

LAHORE HIGH COURT. 

Second Crvir, Appeal Xo. 22 of 1921. 

December G, 1024. 

Present .-—Mr. Justice Abdul Raoof 


cind Mr. Justice Harrison. 
Musammat BIlAGWAXI’l -Plaintiff 

— Appellant 
versus 

THAKUR *MAL and others — Defendants— 

Respondents. 

Hindu Ijau' —( ri ft — f-a'i<inircd pri>',):i't i/ — Main- 
tcnanc(! of son's n-idou.'. 

A man lias aL.snIiite ris:Iit uivlei- lli- Hindu Law t.i 

dispose of liis st lf-ar'<|uired proix.-rtv in aiiv wav ho 
ohonses. and his sonN wldou- cannot follow i't in’ the 
hantls of tlie alieiioo or donee f<ir her niaintonunce. 

Hanoammnl v. h'chainmal , 22 M. .305- ‘J M L I 
M: 8 Ind. Doc. (n. .s.) 217, reforrod to. 

Second appeal from a decree of the Dis- 
trict Judge, llissar, dated the .‘Hst August 


Mr. .V. C. Mehra, for tlie Appellant. 

Lalas Kaushi Ram and Pahvant Ru/. for 
the Respondents. 

JUDGMENT. — This is a suit by a 
widow claiming from lier father-in-law and 
his three nephew.s to whom he ha l bequeath- 
ed by gift ceitiin immoveable * fu’opertv 
She claimed that this was co-parcenary pro- 
perty in which her husband held a share at 
the time of his death, and she was awarded 
a decree by the Trial Court against all the 
defendants. The nephews alone appealed 
and their appeal succeeded, it being found 
by the learned District Judge as a fact that 
the whole of the property in suit was self- 
acquired property of the father-in-law that 
he was fully entitled to do u’hat he wished 
with his own and that he had gifted it free 
of all obligation or charge to his nephews 

and that the widow could not pursue it in 

their hands. 

On second appeal before us Counsel con- 
tpds that although there is a moral obliga- 
tion on the father-in-law during his life- 
time to maintain his son's widowafter his 
death that moral obligation crystalizes into 
a legal charge against the self-acquired pro- 
perty left by him and inherited by his heirs. 
He relies on Rangamwal v. Echammal (ij 
in which it was held that even where the 
father-in-law has made a Will the widow 
can after his death pursue the property in 
the hands of the devisee. He argues with 
some force that by analogy she should be 
allowed to pursue the property in the hands 
of the alienees or donees on the reasoning- 

(1) 22 M. 305; 9 M L. J. 11; 8 lud. Dec. (n. s.) 217. 
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that it is ultimately the property from 
which she has to recover her maintenance 
and, although she has no legal right to re- 
cover it daring the father in-law’s lifetime 
and while the property is in his hands, if 
he alienates the whole of his property dur- 
ing his lifetime and his title in the pro- 
perty disappears, and she should be allowed 
on equitable grounds to realize her main- 
tenance from that same property when in 
the hands of the donees. 

Whatever may be said on widow's be- 
half on equitable grounds the fact remains 
that it is clearly estal)lished that a man has 
absolute right under the Hindu Law to dis- 
pose of his self-acquired property in any 
way he chooses. This being so, as the widow 
has no sort of right or control over his 
alienations during his lifetime, she cannot 
possibly be allowed to realize her main- 
tenance from the property which he has 
seen fit to sell or gift. This doubtless has 
the effect in this case of depriving the 
Avidow of her legal rights of maintenance 
before they are fully born, for during the 
father-in-law’s lifetime her rights are mere- 
ly in embryo, being nebulous moral rights 
which she cannot enforce. This is inevit- 
able, as any otherdecision would be irrecon- 
cilable with the all important proposition 
that a man may do what he wills with his 
own self-acquired property. 

We dismiss the appeal wdth costs. 

N. M. Appeal dismissed. 


PATNA HIGH COURT. 

Miscellaneous Judicial Case Xo. 136 

OF 1924. 

April 27, 1925. 

P/’esenf.-— Sir Dawson Miller, Kt., Chief 
Justice, and Justice Sir Jwala Prasad, Kt, 

INCOME-TAX COMMISSIONER, BIHAR 

and ORISSA 
vcvsus 

SHIVA PRASAD SINGH 

Income Tax Act (XI of 192S\ s. 12—Jharia W^er- 
Supply ActillloflOl!,), s. l^S — Bihar and Orissa Mining 
Settlement Act (IV of 1920), s. 2S — Income derived 
royalties on mining leases, assessment of — Cesses and 
rates, amount of, whether to be deducted. 

In arriving: at tlie taxable income derived bj an 
assesaee as the owner of royalties under mining leases, 
the assessee is not entitled to deduct cesses or ralA** 
imposed upon him as the owner of such royalti^ 
under the iTharia Water-Supply Act and the Bihar anp 
Orissa Mining Settlement Act. [p 478, col. 2.] 
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Babus Naresh Chandra Sinha 
Ghose, for the Asscssee. 

Mr. Sultan Ahmad, Government Advocate, 
for the Income-tax Commissioner. 


IN‘C0ME-TaK commissioner V. SHIVA PRASAD STMail. 

and B.B. 


JUDGMENT. 

Miller, C. J.— This matter comes be- 
fore us on a case stated by the Commission- 
er of Income Tax under s. GO (1) of the 
Income Tax Act. 1922. The assessee in tlie 
case is the Raja of Jharia who deiives a 
considerable income as the owner of royal- 
ties which he receives under mining leases 
of which he is the lessor, in the J liana 
coalfields. The question for our opinion is 
whether in arriving at the taxable income 
derived from that source the assessee is 
entitled to deduct certain cesses or rates 
imposed upon the owner of such royalties 
under tw'o local Acts, known as the Jhaiia 
Water Supply Act, 1914, and the Bihar and 
Orissa Mining Settlement Act, 19iO. 1 nder 

the former Act a cess is leviable within tlie 
area prescribed both upon the ovrneis of 
coal mines and upon the holders of royalties 
from those mines. In the case of mine- 
owners who are themselves working the 
mines the cess is a cess on the annual des- 
patches of coal and coke from the mine and 

would be payable apart altogether from 
whether any profit is derived from the actual 
working of the mine.^ In the case of a 
person receiving royalties from mines the 
cess is paid upon the royalities leceiyed a 
a certain rate which is determined by tlie 
Board with the approval of the Local ^Gov- 
ernment subject to a maximum of a pei 
cent, on the assessed amount of royalty. 
Under the latter Act of 1920 a somewhat 
similar rate is imposed under s. -3 liotli 
upon the owners of mines and upon persons 
who receive any royalty, rent or fine from 
such mines. In this case the assessment is 
based, in the case of owners of mines, on the 
actual output of their mines, and here again 
the assessment in the case of owners isapait 
from any profit that may or may not be 
derived from the working of the mine. In 
the case of Receivers of any royalty, rent or 
fine their assessment is calculated on a per- 
centage of road-cess payable by such per- 
sons. At present the amount is one-fifth, 
or 20 per cent, of the average yearly road- 
cess payable by such persons in respect of 
their royalties during the last three years. 

The only question which arises for deci- 
sion in the case is whether under s. 12 of 
the Indian Income Tax Act these cesses or 
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taxes can be deducted in arriving at tlie 
taxable income for the (if 

come tax. It was decided in 
of In the naitler Jyott l^nk?td 

Siiufh Deo (1), that income derivetl i'rom 
royalties came within s. 12 of tlie Income 
Tax Act which relates to income deriv- 
ed from "other sources" and not under 
s. 10 which applies to income under the 
head of “business". The deductions which 
may be made from the ditTerent classes of 
income mentioned ill tlie Act are stated in 
detail in the dilYerent sections dealing with 
the dilferenl heads <'f income, and umler 
s. 12 which applies to the )»resent case it is 
provi'led that the tax shall be itayable by an 
assessee under the head “other sources’’ in 
respect of income, protits and gain^ of every 
kind and from every source to which this 
Act ai>plics if not included under any of 
the preceding heads. By cl. (2.) of the 
section— and this is the important part of 
the enactment— such income, ))rofits and 
gains shall be crompiited after making 
allowance for any expenditure (not being in 
the nature of capital expenditure) incurred 
solely for the purpose of making or earning 
such income, protits or gains, provided that 
no allowance shall be made on account of 
any personal expenses of the assessee. Xow 
the only allowances or deductions whicli are 
permissible in the case of income derived 
from “other sources" referred to in s. 12 are 
those already mentioned in cl. (2) of that sec- 
tion, namely, any expenditure incurred sole- 
ly for the puri)ose of making or earning 
any income, prolit or gain. It is contended 
in this case that the de<luctions leviable 
under the two Bihar and Orissa Acts to 
which 1 have referred are expenditure in- 
curred for the purposes of making or earn- 
ing such income. The case of In the 
matter of K, M. Selected Coal Compa}nj of 
Manbhum (2j, was relied on in support 
of this contention. But tlie reasons for 
that decision do not ap])ly in this case. 
There the assessee wa.s the lessee of the 
mines and the income taxed was profits 
derived from business. The local taxes as 
already stated in such a case are levied on 
the output or despatches apart from the 
profits of the business and whether a profit 
is made or not, and must be taken into 


(\) 60 Ind. Ciis. 357; 6 P. L. J. 62; 2 P, L. T. 188; 
(1921) Pat 81. 

(2) 83 lad. Cas. 920; 3 Pat. 205; (192-1) A. I. K. (Pat.) 
670, 6 P. L. T. 376. 
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account in ascertaining whether there is 
a profit which is subject to income-tax. 

J’he present case appears to me to be 
governed by the principle adopted in 
the earlier case of In the matter of 
Raja Jijotl Prasad Singti Dao (1). In 
that case this Court decided that in 
determining the taxable income derived 
from royalties, cesses payable under the 
Cess Acts, that is to say, road-cess and public 
works cess, cannot be deducted in arriving 
at the taxable income under the head of 
royalties and the only question is whether 
there is any distinction between the case of 
a road-cess and the case of the cesses im- 
posed under these two Acts. In that case 
it was argued as has been argued here, that 
the taxes should be deducted in order to 
ascertain what was tiie actual income. It 
was pointed out, however, that the cess was 
leviable upon exactly the same income as 
the income-tax itself and following the case 
of Manlndra Chandra Nandi v. Secretary of 
State for India (3b which held that income- 
tax could not be deducted in order to as- 
certain the amount upon which the road- 
cess Avas leviable, this Court held that, 
similarly, you could not deduct the road- 
cess in order to ascertain the amount upon 
which the income-tax was leviable because 
both taxes were imposed upon the same 
income; and it Avas there pointed out that 
the liability to pay the road-cess resulted 
from the income having been made, and the 
payment of the cess eould hardly be said to 
form a necessary part in the earning of the 
income which must come into existence 
before the liability to cess arises, and, 
although the payment of cess Avas a neces- 
sary expense arising in connection Avith the 
ownership of royalty, it AA'as nevertheless in 
no sense an expenditure incurred for any 
purpose incidental to the making of the 
income. No argument has been adduced 
before us in this case which distinguishes 
the case of the cesses imposed under these 
Acts from the case of road-cess. It seems 
to me that in both cases the cess is imposed 
upon exactly the same income and the 
mere fact that income-tax is also impos- 
ed on that income is in itself no reason 
why the cesses should be deducted in order 
to ascertain the taxable amount of income 
any more than it is why the income-tax 
should be deducted in order to ascertain 
the amount of cess. I can see no distinction 

p) 34 0. 237; 5 0. L. J. 148. 


in principle between the present case and 
the case of In the viatter of Raja Jyoti 
Prasad Singh Deo (1), and in my opinion 
the Income Tax Commissioner arrived at 
a proper conclusion in the case which he 
slated for our opinion. 

Jwala Prasad, J, — The royalties 
derived by the owners of lands containing 
minerals give rise to the following taxes: — 

(1) Cess levied under the Cess Act (IX of 
1880, B. C.) as amended by the Bihar and 
Orissa Act I of 1910. That cess is a 
cess on the annual net profits derived from 
the mines contained Avithin the zemindatl 
in the shape of royalty, 

(2) Cess levied under the Jharia Water- 
Supply Act (Bihar and Orissa Act III of 
1914) on royalties deriv'ed from mines, and 

(3) A tax under the Bihar and Orissa 
Mining Settlements (Bihar and Orissa Act 
IV of 1920) assessed on the local cess pay- 

. t i zemindar who OAvns the lands 
in which the mine is situated. 

It is thus clear that the sources of the 
three taxes are the same, namely, the 
amount of royalty received by the zemindar 
and each of them is to be assessed irres- 
pective of Avhat is paid under the remain- 
ing two Acts. Therefore, the *’ payments 
made Avith respect to any one of the afore- 
said taxes cannot be taken into account in 
the assessment made for the tax payable 
under the other Acts. The result is that 
the taxes payable by the assessee in the 
presentcase under the Jharia Water-Supply 
Act as well as the Bihar and Orissa Mining 
Settlements Act cannot be deducted from 
the ro 3 ’alty received by him in assessing the 
tax paj’able under the Income Tax Act of 
1922. I, therefore, agree with the order of 
my Lord the Chief Justice. 

z. K. Order accordingly. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 3 op 1924. 

June 22, 1925. 

Presenf;— Justice Sir Babington New- 
bould, Kt , and Mr. Justice Graham. 
MAHENDRA NATH BHUNIA and 

OTHERS — J DDGMENT- DEBTORS — APPELLANTS 

versus 

ASHUTOSH PRADHAN and others — 
Dkcree- Holders — Respondents. 

Bengal Tenancy Act (VIII of 188S), Sch. Ill, Art, 
for declaration and recovery ofpceeeMi^^^ 


[91 1. C. 1^] 

Tenancy , d’.tiial of — Limitation — Civil Procedure Cole 
(Act V of P.m), b. XLI, r. dl~AppcUate judyment, 
contents of . 

Ill n jiulginont of iilHniiance it is not necessary for 
an Appellate Court to deal witlithe matter in dis- 
pute at tile same length as is’ould he necessary in a 
judgment of reversal. All that is necessary is that 
the Appellate Court should properly appreciate the 
point for iletcnnination on appeal and should aj^ply 
its mind to that point. 

The nature of a suit depends upon the allegations 
made in the plaint and not on the decree actually 

passed in the suit. , 

Where in a suit for declaration and recovery of 
khas possession the plaintilT denies the existence of 
any tenancy hetiveen him and the defendant, the suit 
does not fall ivithin the jiurview of Art. 6 of Sch. Ill 
to the Bengal 'ronancy Act. 

Appeal against an order of the District 

Judge, Midnapore, dated the 21st July 
1923, aflirniing that of the Munsif, Third 
Court, at Tainluk, dated the 25th May 1923. 

Bal)u Santosh Kumar Pal, for the Appel- 
lants. 

Babu A})iirba Charan Mukherjee^ for the 
Respondent. 

JUDGMENT.— This is an appeal 
against an order of the District Judge of 
Midnapur conlinning an order of the Munsif 
Third Court, Tamluk. The order was passed 
on an application for execution and the 
only objection taken by the judgment- 
debtors was that the application was time- 
barred under Art. G of the Third bchedule 
of the Bengal Tenancy Act. Both the 
lower Courts have over ruled this objec- 
tion. On appeal two points have been 
argued. The first is that the judgment 
of the lower Appellate Court is not in 
accordance with law as laid down in r. 31 
of O. XLI of the C. cP. O. The judg- 
ment certainly is very short. But halving 
regard to the simple nature of the issue 
to be decided in the appeal we are not 
inclined to hold that we should be justi- 
fied in setting it aside on this ground. 
The judgment is one of affirmance and 
in a judgment of affirmance, it is notnece^ 
sary for the Appellate Court to deal with 
the matter in dispute at the same length 
as would be necessary in a judgment of 
reversal. Our attention has been drawn to 
an early decision of this Court in Kulu- 
mutec Koer v. Jowahur Lall (1^ where the 
judgment of the lower Appellate Court is 
very similar to the judgment we have to 
consider and it was there held that the 
judgment was legally sufficient. 

The important point is whether the 
Appellate Court has properly appreciated 

(1)U W,R. 318, 
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the point for determination on appeal and 
whether it has applied its mind to that 
point. In the pre.seut case we have no 
doubt that the learned District Judge has 
properly appreciated the point of liiiiitation 
and has applied its mind to that iToint. 
The suit in which the decree sought to 
be executed was obtained was framed as 
a suit for recovery of /v7ni.v ]iossession of 
the disputed lauds on declaration of 
title thereto with an alternative prayer 
that if for any reason the plaintiff is not 
granted a decree for k}ias possession he 
should be given a decree for arrears of 
rent. The suit was compromised and a 
decree was granted declaring that ^ the 
defendant was a tenant of the plaintilf 
and that he was to pay him a sum of 
Ks. 200. 

The ciueslion is whether tliat suit was 
a suit between the landlord and tenant 
to whom tlie provisions of the Bengal 
Tenancy Act are applicable so as to make 
Art. (> of the Third Bchedule of that the 
Act applicable. In our opinion, tlie lower 
Courts were right iu holding that it was 
not. The nature of a suit depends on the 
plaint and not on the decree. On the plaint 
the suit was certainly not one brought by 
a landlord against a tenant. By asserting 
his right to khas possession the plaintilf 
denied the existence of any tenancy when 
the suit was filed. That being so, the 
lower Courts were right in holding that 
Art. G of the Third Bchedule of the Bengal 
Tenancy Act was not applicable to the pre- 
sent application. 

We, accordingly, dismiss tliis appeal with 
costs hearing-fee two gold mohurs. 

2 K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civin Appeal No. 1147 oe 1924. 

December 18, 1924. 

Present: — Mr. Justice Harrison. 

RUR SINGH— Mortgagee — Defendant 

— Appellant 
versus 

NAZAR SINGH— Plaintiff, and 
Musammat NARAIN DEVI— Defendant 

— Respondents. 

Custom — Widow — Husband's debt — Decree against 
widow— Ancestral jrroperty, alienation of — Necessity 
^Burden of proof. 


RUR SINGH V. NAZAR SINOH. 
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A mortgage of ancestral land of lior decvnaed Ims- 
IkuvI hy a widoAv, t‘> satisfy a <lecrce ]>assr(l against her 
for a del)t alleged to have heoEi C(aitraetod l.y her late 
liasl>an(l. is not hindiiig <ai the re\’ersion<'rs. unless it 
is sliown tlud she had sutiieicnt noressify to eronte the 
charge, that is. had no otlier means to satisfy llic 
decree. d'Jie Imrden to )>rovc the neccssitv lies heaviiv 
on tlie inortgag(‘c, 

I^’hambnl I)i vi v. .\iir<iin SiwjJi, I’d ln<l. Cas. 572- 3:) 
P. l\. 101.5; 103 V. W. K. Idlo; 8 P. L, li. lOlG. distin- 
guished. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the l6th 
January 1024, modifying that of the 
Suljordinate Judge, Second Class, Amritsar, 

Lala Baklishi Ram for Lala Din Dayal, 
for the Api)ellant. 

Mr. Dal Chand il/c/trc/, for the Kospond- 
ents. 

JUDGMENT, — III a suit brought b.v 
the reversioners of one AVadliawa Singh 
for the usual declaration regarding a mort- 
gage the District Judge has given a full 
decree to tlie eJTect that the mortgage will 
not affect in any way the reversionary 
rights of the plaintiff. The mortgagee ap- 
ppls, relying chieily on Devi v. 

Xara in Singh fl). 


KTRTTBASH DDBEV I’, INDIAN IRON & STEEL CO., LD. [9l t 0 19S5] 

some oral evidence to the effect that the 
lusb.md ouned some 50 to 60 bighas of 
aiid that he wasted some of it and the 
balance weiU to his widow. The area 
charged is 15 highas The evidence in re- 
buttal which shows that tVadhawa Singh 
disposed of the whole of his 50 or 60 
bxjkas IS obviously incorrect. I think this 
must be treated as the finding of fact and 
based on evidence meagre though it be. 

1 lie position, therefore is that it is not so 
tar from its being shown that the widow 
bad not other means to satisfy this decree 
except by charging the land, it has been 
shown that she had and that she had not 
siitticient necessity to create this charge, 
ine burden laj" lieavily on mortgagee and 
t think that It has rightly been held that he 
has failed to discliarge it. 

I, theiefore, dismiss the appeal with, 
costs. 

Appeal dismissed. 


^ The mortgage is made up of several items. 
Counsel has confined itself to the largest — a 
sum of Us. 1,400, the payment of which, he 
contends, was a necessity, inasmuch as it 
represented a sum decreed against the 
widow, tlie decree showing that she was 
sued on account of a debt alleged to liave 
been contracted by her late husband. No 
judgment has been put in and we know 
nothing more excei)t that a decree was passed 
and that it was not ex parte or by consent. 
Counsel contends that under the circum- 
stances Bhambul Devi v. Navain Singh {\} 
establishes his case. 

There are, howevei-, two distinguishing 
features in this case: 

(1) that tlie decree was not passed against 
the husband in his lifetime: and 

(2) that there is a finding of fact in the 
judgment of the learned District Judge 
that the widow had a considerable area 
of land and should have arranged to meet 
certain expenses out of the income. 

This I take to mean that she had. a con- 
siderable area over and above the land 
■which she mortgaged. Counsel states that 
there is no evidence in support of this 
finding. The evidence on this point is 
meagre and is certainly not the best, which 
could have been produced, but there is 

(1) 29 Ind. Cas. 572; 39 P. R. 1915; 103 P. W R 
■X915;8P. L.R, 1916. 


CALCUTTA HIGH COURT. 

Ai*pe.\ls kuom Appellate Decrees 
No.s. 2550 TO 2559 ok 1922. 

June 17, 1925. 

Justice Sir Babington 
Newbnulcl, Kt and Mr. Justice Graham. 
IvIRTIB ASH D DBUY — Pl.m.vtiff 

— ApPELI.AN'T 

versus 

IRON AM) STEEL 
COMPANY, Ltd., — Defendant— 

, ,, Respondent. 

Landlord and Jote." meaning of-Puf 

chaser o; permanent tenure, whether can build perma- 
funt stnictures--Appeal, second-injunction granted 
on pnduigs of Jact whether can be interfered with. 

^ special significance in 
Bengal and means one’s own cultivated land and 
includes a permanent tenure, [p. 181, col. l.j 
A purchaser of a permanent tenure has the right to 
build permanent structures on the land comprised in 
tJie tenure. 

'' ^^^^.^he grant or refusal of an injunction depends 

1 • Court will not in second 

. ppeal interfere witli an order granting or refusing the 
injunction, [p. 481, col. 2.] ® ® 

Appeals against the decrees of the Sub- 

1 Judge, Asansole (Burdwan), dated 

the 11th of May 1922, modifying those of 

the Munsif, Asansole, dated the 14th of 
March 1921. 

r Chandr'a Mukerji and Babu 

Jotis Chandra Sarkar, for the Appellant. 

^^•^•K.Chakravarti and Babu Panna, 
Lai Chatterjij for the Respondent. 


[9l I. C. 1925] 


KIRTIBASIT DUBRV ». IKBIAN' IRON & STRRL CO., tO. 
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JUDGMENT. -These four appeals 
arise out of four v^uils which were tiied 
together. Tlie plaintiiTs in lliese suits are 
the superior landlords of dilTerent shares 
and thedefendant Company is the purchaser 
of the interest of two tenants under the 
plaintiffs and their co sharers, d'he names 
of these tenants are Thakurdin aiul Chakar 
Hazra. Since its purchase the defendant 
company has erected luiildings on the land 
purchased by it. The princiital relief 
sought in these suits was a permanent in- 
junction restraining the defendant Com- 
pany from building on the land for a 
direction that the buildings should be 
removed. There was a further claim for com- 
pensation for use of water of a tank and h'l* 
/c/tas pessession. Except as regards one <tr 
two details which are new unimi»ortant the 
plaintiff's suit was decreed by the Court of 
first instance. On appeal one of the four 
suits was dismissed entirely and in the 
other three suits tlie oidy relief granted to 
the plaintiiTs was for damages for use of 
the water of the tank. These appeals liaye 
been argued on a single ])<)int and that is 
whether the defendant Comimny should be 
restrained by an injunction from building 
on the land in suit. 

So far as the land in Thakurdin's hold- 
ing is concei’ned we hold that the, rejection 
of the claim for an injunction necessarily 
follows from the finding that riiakunlin 
was the permanent tenure-holder. The 
learned Subordinate Judge in his judg- 
ment has discussed all the incidents of 
the tenancy and has giv-m good reasons 
for holding that it was a tenure. On 
behalf of the appellant this finding was 
attacked ordy on the giT'<Rd that the 
meaning of tlie word "nijjote" had been 
misunderstood. Our own experience is the 
same as that of the Subordinate Judge. 
Nij jote means literally one's own cultiva- 
tion, This has in Bengal a special signifi- 
cance and the fact that this expression is 
coupled with i\ie word 'khamar in s. 1 H> 
of the Bengal Tenancy Act supports this 
view although that section refers to the 
rights of ijroprietors and not tenure holders. 
As a purchaser of a permanent tenure the 
defendant Company has undoubtedly the 
right to build permanent structures on 
the land which was included in the hold- 
ing which they had purchased from 
Thakurdin. As regards the land of Chakar’s 
holding the question is on© of more diffi- 
culty. There is a concurrent finding of 


both the Courts below that the interest of 
Chakar was that of a ra/ya^ at fixed 
'The learned Subordinate Judge has held 
liiat under tlie terms of his tenancy Chakar 
was not restrained from building on the 

land. 

On behalf of the appellant our attention 
lias lieen drawn to an unreported decision 
of this Court in Appeal from Appellate 
Decree No. 138 of 1921 decided on the 8th 
June 1922. This is cited as an authority for 
h<)lding that a raiijdt whether he is an 
occupancy raiijat or one holding at. fixed 
rate of rent is not entitled to build on the 
land of his tenancy so as to render that 
land unfit for the pui'iioses of the tenancy. 
But tliat decision is not an authority for 
holding that in no case can a raiyat hold- 
ing at'fixed rent build structures on the 
land of his holding other than buildings 
which would be of the kind defined as 
‘improvement’ in s. 70 of the Bengal Ten- 
ancy Act. We have not to decide the gen- 
eral question as to the right of vaiyats at 
fixed rent to build on the land of their 
holding. What we have to decide is whe- 
ther on the facts found by the final Court 
of fact this is a case in which an injunction 


should be granted. The case cited on 
behalf of the appellant was one in which 
an injunction had been granted on the 
finding that the tenant had, as a matter of 
fact, rendered the land unfit for the pur- 
poses of his tenancy. As was pointed out 
in the judgment this finding was a finding 
of fact wiiicli was final on the (''ourt of 
second ap[)eal and the decision of the 
Judicial (''ummittee in the case of Han 
Mohan Misscr v. Sirrendya Namyan Singha 
(1) was cited in this connection. Wears 
in entire agreement that when an injunc- 
tion is granted on such a finding it cannot 
be reversed in seeond appeal. But in the 
present case the linding is to the contrary. 
The finding of the first Court was that the 
disputed land was settled for agricultural 
j)urpose.=. Though there is no express 
reversal of this finding it is obvious from 
the judgment of the lower Appellate Court 
that it did not agree that the disputed 
land of Thakurdin and Chakar was settled 
for agricultural purposes only. It has held 
that these two fixed raiyati holdings were 
not subject to any limitation. The men- 
tion of two raiyati holdings refers to 

(1) C 718; 12 C. W. X. 704; C C. F. J. 19; 9 Horn. 
I It 750' 17 N. L. J. 3C1; 2 M. L. T. 399; 34 I. A. 135 

a*. C.), 
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GUJAR KHAN V. GnULAM KHAN. 


[91 1. C. 1925] 


Chakar’s as well as Thaknrdin’s since he 
has dealt with this point on the supprsi- 
tion that Thakuniin ini;.dit he a ladder (-f a 
iixed holdincf if he weie not a per- 

manent tenuie-lioldei-. lie has fnither 


of the (.•ommon ancestcr was distributed necordingto 

tlio rule of jutijiKnul, tlu* Ijurcleii of lu'eving that the 
^vholt' M.h, 1 excludes the half Idcod is upon the 
j-’T-'-n v. iio nsMTls it. |i). l-;5. e,,l. :^.J 

('ll, ■•I'!,.' M >,!,<• irir.ad v. MohdinuKul Ilahhi^h, 4 P. R. 
I>:il ■ K. l;. . UillMwed. 


held that no re.'tiicted covenant apainst 
the building on the land can Ije ini'ertefl 
by im])lication. As regards the terms of 
the lease to Chakar there is no document 
and we must accept the lindince of tlie 
lower Ai>pcllate Court as to tlie terms on 
which Chakar took the lease as a iindiu" of 
fact. The hndin," is, therefore, contrary to 
the finding in tlie case cited tliat the de- 
fendant Company liad by building on the 
land not rendered the land unfit for the 
purposes for which the tenancy was created. 
There are other lindings of the learned 
Subordinate Judge whieh are binding on 
us in second appeal and would be a liar to 
the grant of the injunction souglit by the 
plaintiffs in these suits. He lias held tliat 
if the building of Chakar be regarded 
as waste it is of the class known as 
a meliorating waste. It being found that 
there was no covenant in respect of the 
building applying the principle enunciated 
in the decision of the House of Loj-ds in 
DohtrUj V. Allman (2), we must hold that 
on this finding no injunction should be 
granted by a Court in the exercise of its 
discretionary power. 

The result is that these appeals fail and 
are dismissed with costs. 

z. K. Appeals dismissed. 

(2) (1878) 3 App. Cas. 709; 39 L. T. 129; 2C W. K. 

513 . 


-V 'jn- -i il tn r:mnot lie luld to be c.stabl:shed 
ru> b- ■ »nse the ( vidr-nco inclines very slightly in 
f ivnui- rf tile jiers. n alleging its existence, fp. 18.4, cols. 
1 A 2.J - ^ ’ 


Secoml appeal fj-om a decree of the 
Di.-^ti-ict Judge, Attock at Camphellpur, 
dated the I'ifh June 11)21. 


Mr. .U. S. I!ha<jfif, fur the Appellant. 

Di’. Khalifa S!iiija-ud-L)i}>^ for Sheikh 
Ahdiil K. lb, for tlie Resjiondeiit. 

JUDGPvIENT,— Hahaflur Khan, a 
Fero;^al Khaltarof Tliatti Clujran in the 
P'ateh Jang Telisil of the Attock District, 
died leaving three sons, Clhulam Khan and 
Ali Khan by one wife and Oujar Khan by 
the othei. His land was mutated in favour 
of his three sons in e(iual sliares. Siib- 
sef|uently *\.li Khan died and his widow 
re-married. Mutation of .Vli Khan’s share 
was eifected by the Revenue Authorities in 
the names of Ghulam Khan and Gujar 
Khan equally. 'Ihe suit out of wliich the 
liresent second appeal arises was lu’ought 
by Ghulam Khan, who contended that 
under the rule of chundawaad mutation of 
his uterine brother’s share should have 
been elTected in his favour alone and that 
his brother of the half blood had no right 
to share in it. The Courts below have 
decidefl in favour of the plaintiff and 
decreed his claim Gujar Khan has filed 
a second appeal to this Court on a certi- 
ficate granted by the District Judge. 

Xow it is clear from the above that when 


Bahadur Khan died succession of hissons to 


LAHORE HIGH COURT, 

Second Civil Appeal Xo. 2043 of 

DJ 21 . 

April 24, 1925. 

Pj^esent: — Mr. Justice Scott-Smith and 

Mr. Justice Fforde. 

GUJAR KHAN— Defendant- 

Appellant 
?*6 VS Its 

GHULAM KHAN— Pl.vintiff— 

Respondent. 

Custom - Collateral succession --Pagwand v. chuoda- 
wand — burden of proof— Special custom, proof of. 

.In cases of collateral succession under the Punjab 
Customary Law, where it appears that the property 


his land was according to the rule of pag^ 
7caadand tlie question is whether the plaint- 
iff has proved the special custom set up by 
him, namely, that succession subsequently 
among the sons of Bahadur Khan is accord- 
ing to the rule of ckundawond. In the Custo- 
mary Law of Attock District by Mr. Kitchin 
the answer to question No. 2 is that the 
pagwand custom is almost universally pre- 
valent in the District. I’he first piece of 
evidence relied upon by the plaintiff was 
the Iqrarnnma Chakwar of the ilaqa 
Khatran prepared at the First Kegularsettle- 
ment in 1862. The answer given here was 
in favour of the defendant’s contention and 
against the special custom set up by the 
plaintiff, and the answer was supported 
by a specific instance but three lambardars 
gave a contrary opinion. The entry in this 


[91 I.O. 1925] 


A^AKt POTDAR V, MANQAL FOTDAR, 
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document, therefore, is partly in favour of 
the appellant and partly in favour of the 
respondent. The next piece of evidence 
relied upon the nlaiutilT was a judg- 
ment by I\Ir. Martineau. Divisional Judge, 
Kawalpindi, dated 2Gth May 1913 in the 
case of \V avis Kliciu v. MoJiaiuttied 

Khan and others, in which the custom set 
up by the plaintiff was found to obtain. 
Mr. Bhagat objects to this decision on the 
ground tliat it was an obiter dictum. In 
that case the first issue was whether the 
alienor had power to alienate his property 
without necessity and it was found that he 
had such a power. Under these circum- 
stances the finding on the second issue, 
namely, that the whole blood excluded the 
half blood was unnecessary, _ but all the 
same it is a piece of evidence in support of 
the custom put forward by the plaintiff. 
There as here the parties were Ferozal 
Khattars but they were living in a different 
district and we cannot think that this in- 
stance is of much use for the purpose 
of proving that a similar custom prevails 
in a village in the Fateh Jang Tehsil of the 
Attock District even though this Tehsil 
formed a part of the old Rawalpindi Dis- 
trict. The c.hundawand custom is one 
which frequently prevails in one family of 
a tribe and does not prevail in another 
family of the same tribe. Plaintiff also 
relied upon a mutation from village Karala 
dated the Mi of March 191G which is an 
exact instance of the rule set up by him. 
This instance is not of very much import- 
ance as the question of succession \vas sub- 
sequently made the subject of a suit which 
was under appeal when the present case 
was decided by the District Judge. Counsel 
are unable to inform us whether the suit 
has been finally decided yet or not. There 
is also on the record a copy of the judg- 
ment of Khan Bahadur Abdul Ghafur 
Khan, District Judge of Attock, in which 
the custom set up by the plaintiff was 
found to prevail in another family of the 
same tribe as that to which the parties be- 
longed. 

The learned District Judge considered 
that the bilance of evidence in the present 
case inclined, though very slightly, in 
the plaintiff’s favour and he laid special 
stress on Mr. Martineau’s judgment. In our 
opinion Mr. Martineau’s decision helps the 
plaintiff very little and we do not consider 
that a special custom can be held to be 

C5tabUslicd merely because the balaaco of 


evidence inclines very slightly in favour 
of the person alleging its existence. 

In Gliolam Muhammad v. Muhammad 
BahhMi (1) it was held that in cas^ s of col- 
lateral succession arising in the I unjab of 
which the decision is governed by custom 

and in which a portion of the ^ ^ 

common ancestor of the deceased and of tlie 
claimants is in dispute when it appeals, 
(a) that the iiroperty of the common 
ancestor was distributed according to the 

rule of chundau-and or 

(6) that the property of the common 

ancestor was distributed according to the 

Tide oi pagwand \ 

the Court may presume, until the contrary 
is proved, incase (a) that the whole blood 
excludes the half blood, and in case (/>) that 
the whole blood and half blood succeed 

tc)n^6tliGr, 

Following this it is clear that in t'le pre- 
sent case the burrlen of proving that the 
whole blood excludes the half blood m 
succession to the share of Ah Khan lay 
upon the plaintitY and, in our opinion, he 
has quite failed to discharge it. YY e, there- 
fore, accept the appeal and setting aside 
the order of the lower Courts dismiss the 

the suit with costs in all Couits. 

j, L Appeal accepted, 

fl) 4 P. u. 1891 (F. B.i. 


PATNA HIGH COURT, 

RiirisioNAL Civil. 

March '20, 19'>5. 

PreseaU — Justice Sir B. K. Mullick, Kt., 
and Mr. Justice Kulwant Sahay. 
ANAN r POTDAR— Appellant— Applicant 

versus 

MAXG-VL POTD.AR— Respondent. 

Cii-’ii Procedure Code (-let V of s. 161, 0. ^^,1, 

V () XIA'II r. I - Appeal— \on-piiyment of 

tirinany for default-AppUcatwn to 

^sH asile di^imissal, nature of-Hcview-I nherent power 

l‘)of O. XLlof theC. P. 0. luis no appUca- 
tion to the dismissal of an appeal for default of tlie 
appellant, otherwise than by non-appeaiance. [p. 484, 

""'"llnder a. 151 of the C. P. C. a Court has no inherent 
power to set aside its own orders whenever it c.xooses 

.\n ^appUoation to sel aside the dismissal of an 
ann-al for failure of the appellant to pay the printing 
costs within the prescribed period must be regarded as 

oiie for roviow unto r. 1 ot C. al' U or vue C. P. 


r 
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and does not fall within the j'urvicwof r. 10 of () \T T 
of the Code, [ibid.] 

1 lie expros.-siun lor ■•any other setheient reason " in 
r. 1 of (). Xl^\ il i f the C. \\ C. wouM ver a 

liere <111 a j'|).*lJaiU ivho.'^e aj'|) al Ins 1)-M n di.'Jini'^^sed 
for f.aihnv lo pay tli“ ja-intini;- costs witiiin tlic lime 
prescribe».l, is aid.* I > siiow that thei'c wa.'s i;ood ^rl•o^lnd 

for not paying tiie ]>ri]uiug co.^is witliia i.hc prescribed 
period, [ibid.] 

Mr. M.N. Pal for Air. ^fllham^)lad ViDuiSy 
for the Applicants. 

JUDGMENT. —TJie facts of this case 
are as follows; On the Ifdth AuvenilDer 
1924 this Bench made an order in hirst 
Appeal Ao. StJ of 1!)24 that unless the print- 
ing costs were deiiosited within four days 
the appeal should stand disnii.ssed without 
further reference to the Bench. The print- 
ing costs were not paid within the time 
prescribed and the appeal stood automati- 
cally dismissed on the 25th Xoveinher. 
On the 18lh Ifecemher 1024 an application 
was made by the ajipellant for permission 
to pay the deficit costs. The stami) ailixed 
upon the application is one of the value of 
Rs. 3 wliich would be the proper stamp if 
the application were regarded as one under 

O, XLjI, r. 10, of the (h P. C. If. liowever, 
the appellant is recpiired to lile an applica- 
tion for review of judgment, half the fee 
payable on the original memorandum of 
appeal is required and the application is 
insufficiently stamped. 

The earlier decisions of this Court pro- 
ceed upon the decision in Fativiuiiuisa v. 
Deoki Persltad (1} which held that an appli- 
cation to set aside a dismissal of an appeal 
for failure to file the necessary list must 
be regarded as one for review under 
O. XLA II, r. 1. This autlioritv would 
seem to govern the present case also and 
has been followed in the following cases; 

(1) Civil Review Xo. 36 of 1916, decided 
on theSth June 1917, by Roe and Jwala 
Prasad, J J. 

(24 M. J, C. Xo. 95 of 1918, decided on the 
20th June 1918, by Mullick and Thornhill 
JJ. 

(3) Review No, 31 of 1920, decided on the 
nth August 1920 by the Registrar as Tax- 
ing Officer. 

(4) M. J. C. No. 35 of 1924, decided on the 
30th May, 1924, by Das and Ross, JJ. 

( 5 ) Review No. 16 of 1924, decided on 
the 10th June 1924, by the Registrar as 
Taxing Officer. 

On the other hand the following cases 
since 1923 have taken the view that the 
appeal can be restored by an application 

I 
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under O. XLI, r. 19, read with s. 151 of 
the C. P. C.; — 

(1) Review X'o. 35 of 1923, decided on 
tne lOih April 1021, l)y Jwala Prasad and 
Poster, JJ. 

(2^ M. J. C. Xo. 24 of 1923 and Review Xo 
38 of 1923. decided on the 15th April, 1924, 
by Jwala Prasad and Adami, JJ. 

(3) Review Xo. 30 of 1924 decided on the 
20th Aovember, 1924 b\^ the Registrar as 
Taxing Officer. 

If the decision in Fatimunnissa v. 
Deoki Per-^had (1) is still good law, then 
the application under O. XLI, r. 19, 
does not lie. From the wording of the rule 
in question it is difficult to see how it can 
be applied to a case of default otherwise 
than by non-appearance. It may be said 
that the Full Bench decision of tlie Calcutta 
lligli (''ourt was made before the present 
C. P. C. when an order dismissing a case by 
default was considered to be a decree. But 
it does not ap[)ear that the change in the 
definition of <a decree really makes any 
difference for the purpose of tliis case. 

M'hat tlie party is really seeking is re- 
yer.^ial of an order, which, if it is not a decree, 
is certain)}* a judgment, and if the pro- 
visions for review do not apply, then there 
is no remedy at all given by the Code: Order 
XLJ, r. 19, certainly does not seem to be 
applicable. We think the Avords “for any 
other sufficient reason” in r. 1 of 
O. 'XLA II will cover the case Avhere there 
is ^ good ground for not filing the deficit 
printing costs. If it does not, then the 
appellant has no remedy and Ave do not 
think s. 151 of the Code becomes applicable 
in ever}* case in which there is no other 
remedy. It does not appear that a Court 
has inherent poAver to set aside its own 
orders Avhenever it chooses to do so. 

The application has to-day been stamp- 
ed as an application for revieAV and the 
necessary deficit fee has been paid. The 
fee will be kept in deposit and notice \A*ill 
issue upon the opposite party to shoAV 
cause AA'hy the revieAv should not be allowed. 

Z- K. Order accordingly. 

.^(i) 24 C. 3g0; 1 C. \V. X. 21; 12 lad. Dec. (x. s.) 
vOl (F* 13.^, 
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VADTCVa VTSWASUMDARA RAO V. VaXXAMU PAIDTQABA. 


LAHORE HIGH COURT. 

Second Civil Apteal Xo. 5-n of 1921. 

June 21, 1924. 

Present : — Sir Henry Scotf-Smitli. Kr., 
Oflicifitin" Chief Justice. 
KAJA RAM AND ornEK-— P laintiffs 

— Appellants 


versus 


BRIJ LAL — Defen;>ant- Respondent. 

Liynitation Act (IX of lOOS), s. JO — Xasemoit — 
0n»5. 

The onus of proving; all tlie poinls which arc nec;‘»- 
aary to establish an easement iiinler s. 2,> <if tlie 
Li.nitution Aet is on the person who asserts its cxist- 
enee. 

Ilari Mnhun Thakiii' v. Kls-yi n Sunthivi, 11 C. .32; a 


Ind. Deo. IN’, s.) 7!)2, ivferre<l to. 

Second appeal from a decree of the 
District Judpje, Karnal, dated the 19th 
November 1923. 

Mr. Shamir Chand, for the Appellant. 
Lala Fakir Chanda for the Respondent. 


JUDGMENT.— In the case out of 
Avhich this present second appeal arises 
the plaintiffs sued for a perpetual injunc- 
tion restraining the defendants from dis- 
charging water from three p.irnalas shown 
as F O and H in the plan of the record. 
In regard to the parnalas F and G the 
plaintiffs admitted that the defendant had 
been discharging rain water for a long 
time and that they have raised no objec- 
tion to this, but alleged that since a few 
years the defendant iiad begun to dis- 
charge the dirty water of his house also 
and they asked that he be restrained from 
doing this. As regards the pamiala H, they 
said it was a new one and asked that the 
defendant should be restrained from pass- 
ing any water through it. The First Court 
decreed the plaintiff’s claim but the Dis- 
trict Judge on appeal dismissed it. The 
First Court in finding for the iilaintiffs 
. relied chiefly upon some applications made 
to the Municipal Committee by the defend- 
ant’s deceased brother Lala Rasant Lai in 
1914 and 1915. The learned District Judge 
said that there was nothing in these peti- 
tions to help the plaintiffs and that the 
onus was on the plaintiffs which in his 
opinion they had failed to discharge by 
anything in the said applications. He did 
not discuss the rest of the evidence but 
said in general way that the weight of it 
was in favour of the defendant. 

The learned District Juiige also stated 
that it was unnecessary to go into the ques- 
tion of limitation. 

la this Court it is urged that the onus 


was really on the defendant to prove the 
existence of tlie easemetils olaimt'd by )iim 
over plaintiff's property. TIari Mohmi 
Tii'ilni)' V Siiudari (1) was cited. The 

hea^-not-^ there stiites that ‘‘the right to 
reslrain another from exercising ordinary 
proprietary rights over his own land is of 
the nature of an easement different from 
the ordinary rights of owners of land; the 
burden of proof would, therefore, lie upon 
the partv alleging such riglits." The de- 
fend:inl. here claimed certain riglits to 
pass water from liis hnnse on to the plaint- 
iff’s property. Ordinarily, no perso'i has 
rigid to interfere with another person's 
right to deal with his own propertv as he 
likes and. therefore. I flunk that the onus 
is certainly on the defen^lant to ])rove all 
tlie i)oiuls which are neces.siry to establish 
an easement under s, 20 of the Indian 
Limitation Act. 

I. therefore, accept the appeal and under 
O. XLI, r 23. O. P. C. remand the case to 
the lower Ai>pellate Court that it may 
decide the ajipeal up’^n the evidence on the 
record and in accoi-dance with the above 
remai’ks. Stamp in the Court will be re- 
funded anrl other costs will l)e costs in the 
case. 

N. ir. Anpzal accepted. 

(1) 11 C. 32; 3 In'l. Dj'o. n. 7t)2. 


MADRAS HIGH COURT. 

Appeal against Appellate Orders 
Nos. 55, 130 and 70 of 1923. 

July 21, 1925. 

Present: — "Mr. Justice Devadoss and 
Mr Justice Waller 

Sree Rajah VADIFVU VI8WASUNDARA 

RAO — Appellant 
versus 

VANNAMU PAIDIGADA and others 

— Respondents. 

Littiitation Act (IX of Sch. I, Arts. ISO, ISl — 

Civil ProreAure. Code (.-let V of JOGS), O. XXT, r. 05 
— Execution of de.creeSale — Auction-purchaser, ap- 
plication bt/, for (lelivei'y of possession— Limitation — 
Order for delivenj, whether can he treated as subsist- 
in'} till actual delivery —D at of Court. 

All application by the piir.-haser of imm«)voable 
property at a sale in exec-iti'.n of a decree for delivery 
of possession is Sf)vei-nefl by Art. ISO and not by 
Art, HI of »Sch. I t.) lire Limitation Act. Id 487 
col. 2.] 

Where on an auction- purchaser’s application for 
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tlelivery cf pofisossion of the property piircli^sed hj* 
him ilie Court makes an order directinsr delivery of 
possession, biit the order is iK't carried inlo ctrect 
owing to the default or ladies of the au'dion-purchaser. 
the Court i? justilicd in di>missing the auction-pur- 
chasers application witliout giving any notice to him, 
and on such dismissal theoi-der directing <leliverv of 
possession ceases to bo operative. If the auction- 
purchaser thereafter wishes to obtain delivery of 
possession, he must make a fresh application, and 
this application v.dll be governed by Art. 180 of .Sch. I 
to the Limitation Act. []>. -187. coi. l.| 

Rule 05 of (X XXI of the C. P. C. lays upon the 
Court the duty to make an ortler for delivery on an 
application by the anction-juuvliaser. Vnder that rule 
the Court is not bound to see that deliver}* is actually 
elTected, [p. 186, col. 2.] 

Appeals against the decrees of the Court 
of the Subordinate Judge, C’oeanada, in A. 
S. Nos. 27. 26 and 28 "of 1022, preferred 
against the orders of the Court of the Dis- 
trict Alunsif, Cocanada, in C. M. Ps. 
Nos. 1018, 1617 and 1620 of 1921, in S. C. 
Ss. Nos. 107, IOC) and 110 of 1916, on the 
file of the Court of the Deputy Collector, 
Head Quarters Division. Cocanada, respec- 
tively. 

!Mr. Kameswara Uao, for the Appellant. 

Messrs. I\ So)nasHiida rxm and P. Sali/a- 
narayana, for the Respondents. 

JUDGMENT. — The only ])oint involv- 
ed in this appeal is whether Art. 180 is 
applicable to an application by the pur- 
chaser of immoveable property at a sale in 
execution of a decree for delivery of posses- 
sion, or Art. 181. 

The appellant purchased property in 
execution of a decree and the sale was 
confirmed on 29th June 1918, The applica- 
tion out of which the present appeal arises 
was made on 30th July 1921. Both the 
District Munsif and the Subordinate Judge 
have held that the appellant’s application 
is barred by limitation under Art. 180 of 
the Indian Limitation xVet. It is contended 
by Mr. Kameswara Rao before us that an 
application for execution was made in 
June 1920 and the District Munsif ordered 
that the property sold should be delivered 
to the purchaser and that this order was 
not carried out by the Court and, therefore, 
should be considered to be in force. He 
urges that when a Court passes an order 
for delivery it is the duly of the Court to 
see that the delivery takes place and he 
relies upon the wording of O. XXI, r. 95 and 
contends that the words “the Court shall, 
on the application of the purchaser, order 
delivery to be made by putting such pur- 
chaser, or any person whom he may appoint 
to receive delivery on his behalf in posses- 


sion of the property ” lay upon the Court 

the dutv to make an order for delivery on 
• ► 

an api)licalion by the purchaser. The 
Court is not bound to see that delivery is 
actually elTected, lor delivety may not lake 
place Jiol withstanding the order of the 
Coui t by reason of a third person being in 
possession or by sonie resistance ofiered by 
a person entitled to object to delivery, or 
the delivery cannot take jilace owing to 
misdescription or wrong description or 
owing to the absence of the purchaser or 
liis man. In this case the application of 
June 1920 was dismissed as the warrant of 
delivery was returned unexecuted as there 
was no one to take delivery. The conten- 
tion that the order for delivery is in force till 
actual delivery takes place is not supported 
by the wording of O. XXI, r. 95, or by any 
decided case. The contention that when 
an order for delivery is made that order is 
to remain in force till actual delivery takes 
])lace is tantamount to saying that an order 
for delivery is a decree which can be kept 
alive by periodical applications. To uphold 
this contention would be to apply Art. 182 
to applications for delivery. Article 180 is 
clear in its terms, it gives three years’ time 
for making an application for delivery of 
possession from the date when the fale 
becomes absolute. When there is a specific 
provision applicable to the case, it is not 
proper to overlook that Article and apply 
Art. 181 of the Limitation Act which is a 
residuary Article applicable to cases not 
provided for elsewhere in the First Schedule 
to the Limitation Act or by s. 48 of the 
C. P. C. 

There is only one reported decision of 
this Court on this point Kandur Suhhayyd 
V. Venkatramayya Apparao Bahadur (Ij 
and the learned Judges, who decided that 
case took different views on the Cjuestion. 
Abdur Rahim, J., held that in a case like 
this Art. 181 is the proper Article to apply. 
His view is that when an application for 
delivery of possession is made and the 
Court passes an order for delivery, that 
order should be considered to be in force 
till actual delivery is effected and he holds 
that if the Court wanted to dismiss the 
application it should give notice to the 
applicant to show cause why the order for 
delivery of possession should not be dis- 
missed and that if no notice is given to 
the auction-purchaser to show cause why 

(1) 43 Ind. Gas. 155; (1918) M. W. N. il4; 7 L- W- 

16. 
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Article is clear in its terms. ^ 

warrant for extending the period of liimta 
tionl.y apph-ingArt. ISL to a "'h"® 

owing to the auction purchaser s oefanlt 

deliven- couM not be elfected. We hold 
th.it Art IS!) of the Limitation Act_ has 

been properly 
cnse and we 

costs. /T AT 

The point involved in ( . iM. 

of lt)23 is the same and the 
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his application should not be dismissed the 
dismissal should he considered as slielymg 
the petition for statistical purposes. W here 
the Court is unable to give ellect to its 
order by reason of the absence of tlm (leti- 
tioner, who is bounrl to be present in order 
to take deliverv, or owing to causes over 
which he has control, it is not the duty ot 
the Court to give notice to show cause wliy 
the petition should not be dismissed, it 
would be dilYerent if the delivery was 

obstructed bv the judgment-debtor; or it 
owing to anything that the judgment- 
debtor does or owing to causes which are 

bevond the control of the auction-purchaser, 

the deliverv is not effected, it may be said 
that the order for delivery remains in force 
and a subseciuent applicalion to execute 
that order is a valid application even it 
that application may he more than tliree yeais 
after the date of the sale being ma<le abso- 
lute Oldfield, J., look the view that Art. 
180 was the proper Article applicable to the 

case He ebserves at page 2bS'^, “it has 
been recognised in along series of cases 
\Thakur ^Prasad v. Abdul i/a-wni (O 

already referred to] that ‘a decree-holder s 
proceedings can only be held to be legal y 
continued when the iuterruptu)n to 
them was not occasioned by any fault ot 
his own, but either l)y the successful objec- 
tion of a judgment-debtor, or a third party, 
or by some obstacle interposed by the 
Court’" With very great respect we are 
unable to follow the reasoning of Ahdur 
Kahim, J., and we respectfully adopt the 
reasoning of Ohlfield, J. Oldfield, J., and 
Bakewell, J., held in a similar case that Art. 
180 was the proper Article api)licable to the 
ca.seC.M S. A. Ko. 75 of lOlf. Tlie decisum 
in Jii Mai v. Jwala Prasad (3) has no appli- 
cation to the present case. In that case the 

arrest of the judgment-debtor could not be 

effected as he concealed himself. It was 
held that the application was pending as 
the arrest could not be elfected owing to 
the conduct of the judgment-debtor. But 

where owing to the default or laches of the 
auction-purchaser, delivery of j^ossession 
could not be etfected. the Court would be 
justified in dismissing the application for 
delivery of possession even though an order 
for delivery has been made. Article IBO 
was enacted in the Act of 1908 and the 


applied to the 
di.smiss this 


facts of the 
appeal with 

S. A. No. 130 
judgment in 


this appeal governs that case a so. C. M- 
aS. A. No. 130 is dismissed with cobts toi 
tlie reasons given in our judgment in 

M. S A. No. 55 of 192... [ ■ 

No 70 of 1923 is dismissed without costs. 

y Appeal dismissed. 


( 2 ) 2;t A. 13; A. W. N. {100:)> 178. 
21 A. 155; A. W. N. (iS'JDj C; 


(3) 

809. 


(1899) C; 9 Ind. Dec. (s. e.) 


♦I’Se of (1918) M. W. N.-[AU[ 


LAHORE HIGH COURT. 

(-IViL \VVE\L No. 05/ OF lJ-0. 
October 22. 1925. 
present - — Mr Justice Campbell. 
LAKinil CHAND-Dkfend.-vn’t 

— Api’kll.\nt 

The Firm CHIIA JJF MAL-RAllAN 
L-VL TiiRoi'GH K.VTTAN LAL— I n.viNriFFS 
‘ AM) CllllAJJU RAM-Defesdant— 

ItKSPONDENTS. 

Limitatinn Art (IX of WOS) Sch. T Art. 89- 

Prinripnt (in‘l a-h''a~r)<ar lixrd tor sHtlemint of 
accoiua^-Accounts, suit for—LimUation, commence- 

"‘w'hm. n cl.te U fixe.i bot.vc-cn principnl and agent 
for the s •tlleinenl of accounts, limitation for a suit for 
aocountsln' the principal against tho agent begins to 
run from tlic date lixed and not from tlie date of tli^e 
last transaction entcrml into hy llic agent on behalf of 
the principal [p. 188, col.l-1 

S-cond appeal from a decree of the Dis- 
trict Judge. Delhi, dated the Ibth Decem- 
ber 1021, atrirming that of thf- Senior Sub- 
Judge, Curgaon, dated the Ibth June 19-4 
Lala Sardka Ram, R. S., forthe Appellant. 
:Mr Shamair Chand, for the Respondent. 
JUDGMENT.— In this case the lower 
Appellate Court has upheld a decree grant- 
ed to the Firm Chhujju Mal-Rattan Lai 
against Lakhmi Chand for 
them on certain transactions in which the 
dfd'endant acted as the plaintills commis- 
sion agent • + • j 

In second appeal the only point raised 

i^ whether the suit was within limitation. 
Both parties agree that the Article of th^ 
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^Limitation Act applicable is 89 and that the CALCUTTA HIGH COURT, 

in^o instituted on tlie 31st ^lay Appeal riio.M Appellate Decree No. 2050 

1923 snonlcl be shown to have been brought p ,)-)3 

■within three years of the termination ' of June 1!), ”1925 

the agency. The defendant-appellant's Prcsrnt:~'S\v JnsMee Ohakravarti 

agency terminated_ on HIFLV LAL nANr':RJI':i^ and others— 

tlic *^9th iMciy 19 l()<ii)cI tliat of tlio pUiint- Pi.aintiffs' ^Vpi^ei t \yTS 

iff-respondents is that it tei ininaterl on Isl I'rrsnif; 

of June 1920. The lower Appellate Court SCnFA'DRA NATH R\1?RANG\ 

upheld the plaintiff's contention on the axd m ur-,^ _ nFFt-Ni.AvT.s— H f.si'ondrnt.s. 

ground that the parties had agreed that the Cnint Frcx Act {\'li of .<■. r iyi)— Landlord 

account should he settled on the 1st of SuU fidaivpt l^nani and Or.‘?pa.s.'>vr, wonoy 

June although all the transactions of iiur- J /JcM' o/ o.vil, r. 

chase and sale into which the .^fendant " certain 

QTl 1 6r6Cl on 06]lcll L Ol the ]’)lninti flS lll i^ll t P <'1 sons v. Im u I'D t rcatoi 1 ns toiinnts of ( ho j)ln int iff find 

have been completed as alleged by the ^ nnotiic,- j.erson on tlir footing 

defendant on the 29th i\Iav 19*^0 * <loes not f;,il wiihin tho jHir- 

For the defendant-appellant it is argued 0,71 '''' 

that there is no proof of any agreement Where tlto Com t iin<l> iiiat tlu* ('unrt-feo i>ai(l on n 
that accounts should he settled on the 1st ptiint iasuHieitMit. it l<> givn mi ojiportunity 

of June, hut there is the sworn testimonv I? '’''I’l*' t lie suit properly and to pay 

nn tbia roonvrl rif nr>a fl^^ •» ‘ (V / necos-s.'iiy ( onrl-foos. It is not ]‘roper in such a 

on the lecoid of one [‘I Hie plamtllls to rase to rlismiss the suit on di.seoverv r.f the. fact that 

support the lower Appellate Court S finding tl.e Court-fee paid is not sullicient. [ibid.] 
on this point. The lower Appellate Court Appeal against a decree of the 8uh- 
has further accepted the jdaintills’ accounts ordinate Judge. First (.’’ourt, Hooghly, dated 
as correct and lias believed the statements the Sth of May 1923. reversing that of the 
of the witnesses produced liv tlieni to IMunsif, Third Cotirt at Serampore. dated 
depose to the nature of the transactions, the 31st October 1922. 

According to this evidence what took place Dr. Jada Kath Kanjilal and Rahu Subodh 
on the 29th May 1920 was that by that Charidra Dvtt, for \he Appellants, 
date the purchases and sales made by the Rabu Hira Lai Chakravarti, for the Re- 
defendant on the plaintiffs' behalf 'were spondents. 


equalized in quantity, that is to say, on that 
date the defendant had purchased for the 
plaintiffs 2J0O maunds of gram and had 
sold the same quantity. The 1st of June, 
however, was the appointed settling day 
and until that day was over it could not 
be said that the defendant had ceased 
to represent the plaintiffs as their agent 
and to do acts in that capacity. In view 
of the lower Appellate Court’s finding that 
the nature of the transactions was as alleg- 
ed hy the plaintiffs there can be no other 
conclusion hut that the agency did not 
terminate until the 1st of June. 

The appeal, therefore, fails and is dis- 
missed with costs. 

z. K. Appeal dismissed. 


JUDGMENT. — This is an appeal by 
the plaintiffs and arises out of a suit brought 
by them against thref defendants for eject- 
ment. The plaintiffs' ca.se was that the 
property in suit originally belonged to the 
father of these three defendants; and that in 
execution of a mortgage-decree against their 
father the property was sold in the veer 

1907 and purchased by the plaintiffs. They 

further alleged that after they had taken 
possession defendant No. 1 and the husband 
of defendant No. 3 two of the sons of the 
mortgagor judgment-debtor took a lease of 
the land in suit under a kabuliyat in the 
year 1919. Defendant No. 3 is the widow 
of the eldest son of the mortgagor. Defend- 
ant No. 2, the third son, did not join in the 
kabuliyat. But it appears that after the 
lease was granted to defendants Nos. 1 and 3 
defendant No. 2, as found by the Munsif, 
also came and lived on the land. The suit 
was constituted against defendants Nos. 1 
and 3 as an ejectment suit against tenants 
after the expiry of the term of the lease. 
The defendant No. 2 was not a tenant. The 
plaintiffs, therefore, in the plaint asked for a 
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declaration of their title as purcliaser in 
execution of the inortirage-tlecree and also 
asked for a decree against defendant No. 2 
as a trespasser. 

The learned r^lunsif found the plaintiif's 
title under the anciion-salc in execution of 
the mortgage decrte and also found that 
defendants Xos. 1 and 3 were tenants under 
the kabuliyat oi The learned :Mnnsif 

further found that defendant Xo. 2 was 
reallv licensee of the other defendants and 
had no title to the land and made a decree 
in favour of the plaintilTs against all the 

defendants. 

The lower Appellate Court on appeal by 
defendant Xo. 2 alone has dismissed the 
plaintiffs' suit on the ground that the suit 
was reallj' a suit for ejectment of all tenaids 
as contem])lated hy s. 7, cl. xi of the 
Court Fees Act and. therefore, the plauitills 
could get no relief against defendant Xo. ^ 
unless a suit pro]icrly constituted against a 
trespasser was brought. 

The learned Suhordinate Judge is correct 
in the vievv to the extent that the Oouit-fee, 
paid on tlie suit was as contemplated hy 
cl. xiofs. 7 of the Court Fees Act. Rut 
I have had the plaint read to me and 
1 have no hesitation in saying that llio 
plaint was one not strictly within the con- 
templation of cl xi of s. 7. I he suit 
asked for a declaration of title and also 
asked for a I’elief against defendant No. 2 
on the footing tliat he w.as a trespassei. 
The learned Mnnsif gave a decree to the 
plaintiffs apparently without any objec- 
tion as to the insufliciency of the Court-fee 
paid by the plaintilTs. 1 think the learned 
Subordinate Judge in view of the frame ot 
the suit should not have dismissed the suit 
on the ground that the Court-fee paid was 
ineufTicient. but I think he ought to have 
given an opportunity to the plaintifTsto value 
the suit properly and to pay the necessaiy 
Court-fee and disposed of the rnatter on tlie 
merits trying the suit as made in the plaint 

with the praj’ers contained therein. 

The result, therefore, is that I set aside 
the judgment and decree of the lower 
Appellate Court and send the case back to 
him to try the appeal on the merits after 
demanding proper Court-fees from the 
plaintiffs and when such Court-fee is paid 
he should dispo.se of the appeal according 
to law. 

In the circumst.ancos -^f this case 1 make 

no order as to the costs of this appeal. 
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Costs of the Courts below will abi<le the 
result. 

A ppeal allou cd 

V K Case remanded. 


MADBAS HIGH COURT. 

Se-:o.\'1) Civil Apceal Xo. 5^3 of 1922. 

March 11, 192'). 

Present .-—-Mr. Justice Ramesam. 
GADh:PALLT SEF THARAMASW AMI - 

Pl.-AINTIFF - Ai-rELL.\NT 

lersus 

Till-; SECRETARY of STATE for 

IXOIA I.X ('OUNCIL KEPRESENTED RV THE 

COLTMOCTOU of GODAVARI DISTRICT 

AN'I) OTHERS —DEFENDANTS — ReSPON'DEN J S. 

Ddiiuiiie C'iu.iC<l l>y wrotiyful act 
hy iKitiiral DanuKjrn, calculut ii }t 

of. !i.i of Soininol dainoyes. when to be oward- 

cd. 

Noiii'm il diiniase.s are iiitoiidpfl to bo awarded only 
whoro the plainliii bus .sustained damtinm s/?u' in- 
juvid. llial is, wlu n* a ri"ht of hi.s lias bec-n infringed 
but not so as to causa any .s nsilde damage, [p. ini, 
col. 2.] 

Wliore the plaintiff has sustuin'Ml damage by reason 
of tlie defcmlanfs wrongful act. allliough auch 
damage would not have be -n caused if the defend- 
ant's act hafl not been si renut li.-ne«! by natural causes, 
such as heavy rainfall, and it cannot be ascertained 
that any (l.‘linit * portion of (he damage eau.sed is due 
Bololvtofho intcrvcnli^'n (fth’ natural cause, llie 
olaiiitilT is entitled to r. r damages ealculaled nu 
the liasis of the actual los.-. suiY' i<*<l liy him. [[>. -11)1, 
cui. 2; p. 11)2. col. 2.] 

Secojid appeal against a decree of tlie 
('ourt of the Additional Subordinate Judge, 
Cocanada, in A. S. Nos. 5 and 9 of 1921, 
preferred against that of tlie Court of tlie 
District Munsif, Peddapur in O. S. No. 4G2 
of 1917. 

Mr. C. J^nma Rao, for the Appellant. 

Mr. K. Rama Murtki Jor the Respondents, 
JUDGMENT.— This second appeal 
arises out of a suit by the plaintiff for in- 
junction and for damages. The plaintiff 
is the owner of jiroyti land No. 784 in 
Peddapuram. This land was situated south 
of a tank called V^nkatapathiraju tank. 
The plaintiffs complained that the defend- 
ants exteiuled the tank towards tlie east, 
shifted the bye-wash of the tank from north- 
west to the north-east and in the year 1910 
bunded the bye-wash so as to enlarge the 
water-spread of the tank and cause sub- 
mersion to plaintiff's land, namely. S. No. 
781. Plaintiff claimed Rs. 1,000 as damages. 
The lirst defendant is the Secretary of 
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Slate for India and defendants Xos. 2 to 0 
are the ri/otwari tenants under Cioverninent, 
whose lands are by the laid: 

and whose lauds would Ije beucdlted by an 
increase of the water-spread of the tank. 
The District Mansif found tliat tlie tank 
proper should be contined to S. No. Tla and 
did not extend to S. Xo. 700 as contL-nderl by 
the defendants X'os. 2 to 0, that it was not 
possible to say when the bye-wash was 
changed from the we.^t to east, but tliat 
the western outlet, was closed as the result 
of the opening up of a road and that the 
eastern outlet was l)undedup by the defen- 
dants causing damage to tlie i)laint ilf. ID 
als > found that defendants X’os. 2 to t; 
were responsible for the opening u]) of the 
eastern outlet and that the lirst defendant 
was also responsible inasniucli ns he 
attempted to support the action of defend- 
ants Nos. 2 to 0 through Iiis olHcers, that the 
plaintilY sustained damage to the extent of 
one thousand rupees and accordingly gave 
a decree. 

On appeal, the Subordinate Judge finds 
in para. 3: ‘ All that we see from the records 
maintained l>y the Government is that 

Survey No. 775 is the tank bed 

The Government says that its tank 

is only in Survey No. 775. Tlie lied of 
the lank and the Lund must necessarily be 
confined to that number; but, as a matter 
of fact, we see that the tank extends 
some hundreds of feet l>eyond its eastern 
limits and all this length is covered by 
fields of private owners, the btnicl also being 
owned by them. The Government has not 
made any attempt to extend the tank bu7}d 
openly and as of right, but permitted the 
bed to drift for itself according to the 
whims and the caprices of the adjacent 
owners”. Finally he says in para. 10 tliat 
the tank has been in the present extended 
condition for over thirtj^ years at least. But 
from his earlier remarks, it is also clear 
that this expansion was neither propernor 
authorised by Government. He finds in 
para. 11 that the plaintiff cannot complain of 
the shifting of the bye-wash. In para. 12 
he then states; “The only question that 
remains for consideration is whether the 
defendants have bunded up the bye-wash 
and the damage complained of was caused 
directly by such bunding up”. Iq the 
course of the paragraph, he first refers to 
the plaintiff’s arzi dated the 30th October 
1916 ;Ex. T). Then, after referring to a 
Stream pf arsis showing the anxiety of the 
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I'laintiff, lie refers to the karnam's report 
Ev. T. (D dated the 30th October 1916 which 
showsliiata was really put up but 

was removed. Exhibit T (Jj says: “On in- 
siietUioa 1 found at that place, stakes, a 
yard Iiigb, were set with small palniyrah 
and dale trees, etc , laid across, for preventr 

ing the escape of water” 

“ (3a account of the said bund, the lands 
bord'-rin g C'li the interior of the tank are 
being sulimeiged and crops damaged . 
The S'lbordinate Judge tlien refers to 
I'kx V (2) dated the 9th Novemi>er 1916, a 
rep()iT to tlie Minor Irrigation Overseer 
wliicli also confirms the fact of the existen- 
ce of the bund across the bye-wash. The 
Siihoidinate Judge then states that the 
Minor Irrigation Over.seer found that the 
bimd which was still in existence at the 
time of the insi^eotiou was6inchas higher 
tlian the full tank level of the tank. His 
inspection was on the 6th of November. 
The Siihoidinate J udge then states: ‘‘Thus 
the higher level of the bund by 6 inche.s 
continued from 3Uth October to the 6ih of 
X’ovcmber”. Lower down he refers to a 
large number of arzis uyilo July 1917. 
Then he states: “But it does not appear 
that the bund was raised beyond the 4 
inches mentioned in Kx. A-3 until July 
1917.” lie then refers to the report of 
the Overseer on the plaintiff’s petition 
of the 29ili July. This report slated 
that tlie existing natural bye-wash was 
bunded up to a height of one foot. The 
Subordinate Judge then states: “what this 
F. T. L. was it is difficult to see. _ Presum- 
ably it had the effect of rot allowing more 
than 1 foot of waterover 784-A”. Hethenccn- 
clucled “From the mass of evidence all that I 
have been able to gather is that the bye-wash 
was originally bunded up in October 1916 to 
the extent of one yard by the owners of the 
adjacent fields but the bund was immediate- 
ly removed by the village officers, that_ the 
remnant of the bund removed was still 6 
inches high when the Minor Irrigation 
Overseer went and saw' it in the beginning 
of November 1916, that subsequently 
was a report again in the end of November 

1916 and when the Overseer again inspect- 
ed it he found 4 inches of the bund above 
the F. T. L., that he got the excess removed 
but under tlie orders of the Deputy Collect- 
or he had to put it up again, that in 

1917 there was again a bund put up 

was reported by the plaintiff and on wbicn 
under the orders of the Tahsildar action 
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\vas taken by the Overseer and the bund 
was removed so as to have only one foot of 
water on the beneln.-ial subnisersion land 
of784-A.” He then says: ‘We have to see 
what damages the I'laintilf sustained mainly 
by reason of the bund i.)ut up and removed 
from time to time". It is clear from his 
findings just quoted and also from the state- 
ment in para, it) of the judgment where he 
says: “The plaintiff cannot be compelled to 
be in perpetual fear of submersion and 
damage, and a duty is cast upon the liist 
defendant to keep his tank in such a po.«ii- 
tion as not to cause any damage to the 
plaintiff the adjacent owner. A mandatory 
injunction will, therefore, be necessary to 
have the F. T. L. fixed and the outlet con- 
structed by raising a masonry weir which 
would discharge the water accumulating 
beyond the permitted water spread.” The 
Subordinate Judge is of tlie opinion that 
there is a wronghd act on the part of the 
defendants whicli furnished a cause of action 
to the plaintiiVs suit and which has caused 
him damage. The Subordinate Judge dis- 
cusses the question of damages in paras. 13 
to 15. At tlie end of para. 13 he says “It 
is not possible to say what damage was 
caused by o/ these affencies. Jn the 

absence of pcsitive data, 1 cannot fix the 
entire liability upon tlie defendants . The 
agencies he refeis to in the sentence just 
quoted are other natural agencies, such as 
heavy rain, ovei llowing of a feeder channel, 
etc. In para. 1-1 he says : — ‘ But because of 
the abnormal rains which had direct access 
to the plaintiff’s fields and the plaintiff not 
having been able to show that the damage 
was mainly due to the overllow of the tank 
water and as there has been no wrongful 
act committed by the Government their 
attempts having always been to avert dam- 
ages, I must exonerate the first defendant 
from liability”. In para. 15 he says;— 
“With regard to the second portion, defen- 
dants Nos. 2 to (> are certainly wrong in 
having persisted in bunding up the tank 
first to a height of one yard then to a height 
of 6 inches and afterwards to a height of 
one foot. The damage caused by the rise 
of one yard would have been considerable, 
but it was immediately averted on the very 
day. The water of 0 inches depth was 
allowed to continue for more than a week 
and water of 4 inches was allowed to con- 
tinue for some months. The immediate 
cause of the whole damage does not appear 
Xo be this slight rise in level, but the plaint- 


iffis entitled ioclaimdamages to sonic e.vtcnt," 
From all the above sentences quoted by me, 
the Subordinate Judgeseemsto be of tlieoju- 
iiioii tliat the plaint ill has certainly sustained 
damages in tlie year IDili but that the damage 
could not have lieea wholly caused by the 
wrongful act of the defendants in opening 
up the bye-wash l)ut that other natuial 
causes inual have combined witli the wrong- 
ful act of the defendants in })roducing the 
damage. 

Accepting these findings of the Sub- 
ordinate Judge the question arises, whether 
the Subordiiiate Judge is right in giving 
nominal damages. In para. 15 he says; — 
“For the reasons discussed above in fixing 
the damages, I do not tliink that the plaint- 
iff would be entitled to much more than 
nominal damages”. His “reasons discussed 
above” were not for fixing the damage, but 
for finding out the causes of the damage. 
Nominal damages are intended only where 
the plaintiff has sustained damnum sine 
K/, that is, where a right of his has 
been infringed but not so as to cause any 
sensible damage. In the present case, the 
plaintiff has sustained damage. A perusal 
of the whole recoid in the case, beginning 
from Ex. dated 3bth October lOifi and 
ending with Ex. GOG. of l^5th August 1917 
along with oral evidence including most 
of the d-.dVndauts' witnesse.-^, leads only to 
one conclusion, namely, that the plaintiff 
lias sustained damage liy reason of the de- 
fendants’ wrongful act. it may be the 
wrongful act would not have caused damage 
to the i)laintiff if it were not strengthened 
by natural causes such as heavy rainfall 
in that year and the Subordinate Judge 
himself, as I have shown from sentences 
quoted from his judgment, practically 
means to find out the defendants’ acts 
strengthened by other natural causes, did 
cause real damage to the plaintiff; (See 
Ex. VVj. In such a case, I do not think 
that nominal damges is the proper relief 
to be awarded to the plaintiff. 

Mr. Lakshmanna relied on Mayne on 
Damages, page 572: “Where, however, the 
plaintiff had evidently sustained some 
damage, but tlie Jury, being unable to 
ascci tairi' the amount, found a verdict for 
the defendant, the Court permitted the 
plaintiff to enter a verdict for nominal 
damages.” The case cited viz., Feize v. 
Thompson (IJ has nothing to do with} the 

(1) (\S0i) 1 Taunt 121; 127 E.R. 776, 
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present case. That was a case in which an 


action was oron^ht to recover general 
average upon a policy of goods shipped on 
account of the piaintitf from Ainsteidain 
to London. The plaintiff proved a sum of 
600 guilders tohaveheen paid for a boat 
which was to be apportioned as general 
average but he did not make it snlli'^ienllv 
appear to what amount the defendjmt was 
liable to contribute. The Jury could not 
ascertain any given sum to be the propor- 
tion (.lue to the ])laintitY On the other 
hand, two cases are relied onby tlie apj^el- 
lant which are, 1 think, more relevant. In 
Municipal Corporation of tue Citi/ of 
Bombay v. Vamideo (2; tlie defendant was 
the Municipal Corporation of Honibav. It 
was there found tliat the Corporation 
erected some embankments and Ijridges but 
in carrying out the woi'ks had not taken 
sufficient care to avoid causing of damage 
to the plaintiff. The lower Appellate Court 
held that the work was negligently dt)ne 
in relation to adjoining ami neighboiu ing 
lands. In the year 18u7 there were heavy 
floods, the lloods were no doubt in the 
nature of a vis major Init the Kirst Court 
below held that the vis major was the 
sole or approximate cause of the damage. 
The lower Appellate Court found that the 
floods of 1896 were so exceihional and un- 
usual as to be classed under the category 
of vis major but not so exceptional such as 
by any reasonable man cannot be anticipat- 
ed. In the present case also, there was a 
rainfall in 1916 in Peddapuram slightly 
heavier than the preceding five or six 
years but not of such an exceptional 
character as could not be anticipated by a 
reasonable man. Such years of heavy rain- 
fall occasionally occur once in five or ten 
years. A glance at the plan shows that the 
contour of the extended tank is the 
contour of 100T8 marked in green line on 
the plan. ^It submerged not only special 
rate land 784-A but also a portion of land 
784B. It is true as remarked by Sidgwick 
(Vide Vol. Ill of Sedgiwick on Damages. 
Sect. 942, page 1948) ‘ Where it was shown 
that the land would have been flooded by 
natural causes, but the defendant s act in- 
creased the loss, the measure of damages 
was the increase of loss”. But in the pre- 
sent case the Subordinate Judge has not 
found that some definite portion of the 
damages sustained by the plaintiff would 


have l)een caused by the heavy rains of 
that year and tttiier natural causes even if 
the defeiKlaiits’ wrongful act had never 
exi-^ted. 1 understand his findings to mean 
that the damage sustained by the plaintiff 
was <.'ansed by all tlie causes put together, 
namely, the natural cau.ses and the defend- 
ants’ Avrougful act but that no definite 
poi tiou of it, can be assigned to any one 
cause i:' it existed alone, To such a case 
the principle of Municipal (Corporation of 
(he (fity of Bombay v. Vasiideo ('2), which 
itself jests on Fletcher v. Smith (.3;, applies. 
In the case before the House of Lords 
defendant diverted a natui'al water-course 
wliicii ran across and over his mine. The 
diverted watei-course was insufficiently 
constructed and on occasions of certain heavy 
rainfalls, the water Mowed overthe walls of 
tlie artiticial water-course and Hooded the 
plaiiitilY's mine. It Xvas found that the 
defendant knew that the water-course was 
not as ellicient as tlie old one, nor did he 
construct in such a manner that it would 
be capable of conveying all the water that 

might liow into it from all such lloods and 
rainfalls as might reasonabl\’ be anticipated 
to happen in that locality. The Jury’s 
answer was the rainfall was exceptional 
blit tlie new channel was insufficient. The 
insufficient condition was an insufficiency 
to cop<^ with rainwater not exceptional or 
in other words rainfall such as might 
reasonably be anticipated. Dn these find- 
ings of the Jury, the plaintiff got a verdict 
which Avas affirmed by the Court of Appeal 
and the House of Lords refused to inter- 
fere in the decision. I think the principle 
of that decision applies to the present 
case. I cannot, therefore, accept the conclu- 
sion of the Subordinate Judge thatthisis 
a case in which nominal damages only 
should be awarded to the plaintiff. 

It remains to be found, what are the 
damages sustained by the plaintiff. If 
the Subordinate Judge has given a find- 
ing on the amount of damages sustained 
by the plaintiff, but which I Avas unable to 
accept, I should call for fresh findings from 
the lower Court; but, as I have already 
pointed out, the Subordinate Judge has 
never addressed himself to the question of 
the amount of damages sustained by the 
plaintiff. What he said was that this is a 
case in which nominal damages only should 
be aAvarded. I, therefore, think, it is open 

(3) (I.S77} 2 A. C. 781; 47 L. J. Ex. 4; 37 L. T. 367; 26 
W. K, $3. 


(2) G Bom.L..K, 899. 
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tome either to find the amount of damages 
myself or to call for a fresh finding. I>ulh 
the learned Vakils for the parlies are will- 
ing that I should lind the ainounl of 
damages and thus avoid delay in the dis- 
posal of the case. The IMunsif has net 
referred to the evidence in detail. It seems 
to me, his decree for Rs. is excessive, 

as he practically accepted the pl.iintiif’s 
figure without any discussion. A bataria 
garden, belonging to the plaintilT is be- 
yond the green line, to which I have referr- 
ed to already. 1 do not think the ])laintilY 
is entitled to anj' damage for the loss of 
the hatavia trees. The plaintiff says: “The 
paddy crop was about to be tit to be harvest- 
ed and water gradually rose and croj) that 
might be a 'jarcc was hopeless!}' lost, 
before it was ctuile ripe. Two other garccs 
of paddy could liave been harvested from 
the rest of the land hut the harvesting 
was not possible as all that al.so came to be 
fully under water. The bataria and lemon 
and plantain and chillies i^lants all died, 
decaying in the water. Redgram to the 
extent of about 2 or 3 puRie.9 was thus lost ; 
horsegram to the extent of about 2, 3 

putties; chillies to the extent of ■!, 5 putties. 
Taking the smaller ligures, given by the 
plaintiff, it seems to me that the plaintiff is 
entitled to damages to the extent of Rs. 5()2. 
I my add that one sentence in para. 13 of 
the Subordinate Judge’s judgment is un- 
intelligible to me; “The plaintiff raised a 
small bund in his field 78i-A so as to con- 
serve water in that field." This bund is 
a small bund and caniiot operate where 
the general level of the water rises beyond 
its level. It can come into operation only 
when the water goes below tlie level (T the 
bund. To say that this bund has anything to 
do with the flooding of plaintiff’s land and 
the damage caused to it seems to be a 
piece of special pleading. The Subordinate 
Judge refers to it as one of the possible 
causes that had caused the plaintiff damage, 
but at the same time he was unwilling to 
say that all the damage is caused wholly 
by it. 

In the result. I partly allow the appeal 
and modify the lower Court’s decree by 
awarding damages to the extent of Rs. 502 
against defendants Nos. 2 to 6 only. It has 
been stated before me that the plaintiff and 
the first defendant had compromised the 
matter and that first defendant had issued 
orders about the maintenance of the tank to 
the satisfaction of the plaintiff; and I need 


not deal with that portion of the appeal, 
relating to the first defendant. Plaintiff 
will get proportionate costs tliroughout 
from defendants Xos. 2 to 0 on tlie amount 
he lias succeeded. Defendants will bear 
their own costs throughout. 

'I’he memorandum of objections is dis- 
mi.-sed but witliout costs. 


v. N. V. 
z. K. 


Appeal partly allowed. 


GAl-CUTTA HIGH COURT. 
Appeal i-unM Appell-vim- Decree No. 2048 

(IE 1923. 

June 22, 1925. 

]hrscnt:—'SU\ Justice Chakravarti. 

8H DIKII M(,>11ARAMDI— Deeexd.vnt — 

Appeel.wt 

versus 

SHRIKll ASMAT — Pe.mxtife axd RIII'PKII 

RA 1 1 A M .\ T -1 )EE EX n.\ xr— REhpox dexts. 

l,<indloyd uiid teuant -Abtindonment- X<>n-payment 
of rent, cf/cci of — Benoul Tertanci/ Act (VIII of iS^o), 
Sell. Ill, d - t-undlnrd and l> nant-~ Suit hj 

tenant to reem-er jfosseaaion <>f holdin<j-~lMndlard no 
partii U> oasUr —Lunitation 

The tJierc lias ln-cn an ahandon- 

rncMU of his Imhliii" liy a tenant is primarily a 
qmslion of fad depending on a nninbcr of ciromn- 
stamvs I" he laovcd in each i-ase. .Mere non-]mynicnt 
of rent is not sullii it at for eslahlishini' ahandonment 
of a joU hy a raiynt. That fad, however, when taken 
with other eirdiinstanees may rnahle the Conrl to c'-'ino 
to a conelusion oneway or the other aeeordinff to the 
eir<-uinslan(es <<f a particular case. [p. ID-l, col. 1,] 

Where in a suit hy a tenant for possos.sion ot his 
hohlinfc it is found that the landlord had no hand 
in the ou.ster and that ho recognised the tlefcndanl 
as a tenant after tlie latter hail entered into the land 
on hi-s own account and had kept the plaintilT cut 
of possession, the suit is out f<overned hy the two 
years’ rule of limitation laid down in Art. 3 of Sch. Ill 
to the Hen^i'al Tenancy Act. [Hid. \ 

Api^eal against a decree of the Subordi- 
nate Judge, Third Court, Alymensingh, 
dated the 20lh of April 1923, aflinning that 
of the Munsif, Third Court, Netrokona, 
dated the Olh of May 1922. 

Babus Raineyidra Chandra Hay and 
Vpendra Kumar Ray, for the Appellant. 

Babu Birtndra Kumar Dc, for the Re- 
spondents. ^ 

JUDGMENT.— This is an appeal by 
the defendant and arises out of a suit 
brought by the plaintiff for /c/ms possession 
of the land in suit on establishment of hia 
jote right. The defence of the defendant 
was that althought the plaintiff was the jote- 
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dar of the land in suit he had abandoned 
the land and that after he had left the 
village the defendant got a settlement of the 
land from the landlord and therefore, 
iightfiill\ in ]Jossersion. I’iie defendant 
also pleaded the special limitarionas ;* bar 
to the suit. Both the Courts have decreed 
the plaintiff's suit. 

In this second appeal the learned Vakil 
who appears for the defendant-appellant 
contends that the finding of th'^ lower 
Appellate Court that the plaintiff did not 
abandon the land was erroneous and in 
support of this contention cited the case of 
Gijbzr bhel kh v. Al i pudditi Sheikh (1) Xow 
the question as to whether there lias 
been an abandonment of the land hv the 
raiijat is primarily a question of fact 
depending no doubt upon a number of 
circumstances to be proved in eacli case. 
The learned Subordinate Jmlge has con- 
sidered the circumstances and has held tliat 
there was no intention on the part of the 
plaintiff to abandon the land and that 
e.'ccept that there was non-payment of rent 
for a number of years there was no fact 
which supported the plea of the defendant 
of abandonment by the plaintiff. Now the 
case cited by the learned Vakil shows that 
mere non-payment of rent is not sufficient 
for establishing abandonment of a jotc bv 
a raiyat. No doubt that fact when taken 
with other circumstances a Court of fact may 
come to a conclusion oneway or the otheV 
according to the circumstances of a particular 
case. Here the learned Subordinate Judge 
in spite of the fact that there was non- 
payment of rent for some years in the 
circumstances of this case has come to the 
conclusion that the plaintiff did not abandon 
his holding. In this view, I think, there is 
no error of law in the finding of the learned 
Subordinate Judge upon this question. 

The next point which was urged by the 
learned Vakil for the appellant is that the 
suit upon the findings was barred by two 
years’ limitation. 1 do not think that this 
contention is sustainable. The learned 
Subordinate Judge has clearly found that 
the landlord had no hand in the ouster and 
that the defendant was recognized as a 
tenant after life had entered into the land 
on his own account and kept the plaintiff* 
out of jiossession. This ground also fails. 

The result is that the appeal is dismissed 
■with costs. 

z. K. Appeal dismissed. 

(1 j ol Ind. Ca.^. 356; 30 C. L. J. IS. 
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MADRAS HIGH COURT, 

Oricixai. Side Appe.\l No. 17 of 1923. 

Alan-li 5, 1925. 

Justice Sir Ivumaraswami Sastri, 
_ Kt.. and !\rr. Justice Krishnan. 

N. M. K. NAdAPPACUKlTY AXD 
o r u ]•: p. s - - D E i- ic .\' d a x ts — p p r r > r. a x ts 


rosii’? 

A . A. A. K. FI K.M— Plaintiffs — 

ReSPON* DENTS. 

Act in Of r,6. til, Sich.l.Art. 1 

— Liinitdt ion ,lcf (/.V of I!) — Unstamped 

d ciinncnt, almtssion <>/, Oy Trial Coiii't — Appeal^ 
. I d mission, whether ci n be questioned — Acknowledge 
ment — Statement or correctness of accounts, whether 
li able to stamp duty. 

\V lyre an iHislainpod flocnnu'nt has been admitted 
ill evi'Inic • l>y til * Trial tiie aclrni.ssion is not 

«»p ‘11 to (['I 'stioTi in apjioal which i.s merely a con- 
tmnatiua of the same pro.'aoflins:. The Appellate 
Cvj'irt e.ui only send tie' (locuiU'Mit on for the 
c Election of th • penalty, if any. payable in respect 
of th'* (locum ‘lit. [p. (■ (1 l.j 

Sitaram v. linm Prosa l Rum. 22 Tnd. C.is. 85S; 18 C. 
W . X. G.)(; l!) C. Iv J. Sr an I Ahmad Riza v. Abid 
Ilusiin. ;V) Ind. C\s. 11; .‘IS A. -11)1: 18 Bom. L. 

U GDI; It A. 1.. J. la:)!); 2 ) M L T IIT- 21 (V L.J. 
501; lOlG) 2 M. \V. X. 518; 21 W. X. 2G5; 5 L. W. 
15:'.;1 P. I>. W. 00: 15 I. A 2G1 (P. C.). relied on. 

therein reply to a letter .«;.‘ndin? a statement of 
aeoaunts. the di'btor .st'U:‘.s that the account sent is 
(‘orrect. the reply amounts to an acknowledgment 
within tlie meaning of .s. 19 of the Limitation Act, 
but is not such an acknowledgment as is contemplated 
in Art. 1 of S ‘b. i to the .Stamp Act and is not, 
therefore, liabh' to stamp duty. [i6id.] 

Appeal from the judgment and decree 
of Rlr. J ustice Coutts Trotter, dated the 
20th of December 1922, and passed in 
the Exercise of the Ordinary Original 
Civil Jurisdiction in the High Court, in 
0. S. No. 911 of 1921. 

Mr. S. Jagodesa Iyer, for the Appellants. 

Mr. C. Xarainasami Mudaliar, for the 
Respondents. 


JUDGMENT. 

Kumaraswami Sastri, J,— This is 

a suit by the plaintiffs for the recovery of 
Rs. 17,919-11-1 with costs and interest due 
in respect of dealings between the plaintiff 
firm and the first defendant. The second 
and third defendants are the sons of the 
first defendant and they are members of a 
joint undivided Nattukottai trading family* 
Tneonly point now taken in appeal is 
^yhether Ex. E is an acknowledgment of 

which recpiires to be stamped and, 
therefore, ought not to have been admitted 
in evidence. There is no other defence to 
the plaintiff's action. The learned Chief 
Justice who tried the case overruled the 
plea that Ex. E requires a stamp and admit- 
ted it in evidence. We think that we canaol 
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in appeal go into the question ^vhether it was 
rightlj^ or wrongly admitted. Section oh of 
the Stamp Act is clcnr. It says that, wlu-re 
an instrument lias laen admitted i.i evi- 
dence, such admission sliall not exce])t ns 
provided l)y s. hi, he ealle<l in t|U*'sli>'ii at 
any stage of the same suit or iiroceetling 
on the ground that the instrument was not 
duly stamped. Section hi docs not touch this 
case. Where a document has heeu admitt- 
ed by the Trial d udge in evidence, we do 
not think that it is open in appeal whieli is 
merely a continuation of the same ]>iocecd- 
ing to question that admission. 1 need 
only refer to Sitaraiu v. Horn Prosiul lutm 

(1), Ahmad Raza v. Aldd Husain (2). 
As regards any penalty to be recovered 
the law provides the proper inocedure. It 
is open to the Appellate C'onrt to send 
the document on for the proper colleciion 
of penalty. 1 do not think the letter is 
one falling within the detinition of an ac- 
knowledgment. It is wiitteii in reply to a 
letter sending a statement of account I'ix. \'\ 
and states that the account sent is^ correct. 
Galstain v. Iliitchisoyi (3j and Surjimull 
MurlidharChandicIc v. Auanta Lan Damaut 
(4) are in point, d’here are no merits in 
this appeal. It fails and is dismissed with 
costs 

Krishnan, J,— In this case the plea 
taken in appeal is that the claim is barred 
by limitation because it is contended the 
acknowledgment relied on, VjS. I'j, should 
not have been admitted in evidence as be- 
ing unstamped. It is not now denied tliat, 
if admitted, Kx. E would be a proper ac- 
knowledgment under s. 19 of the L/imilatioii 
Act to save the bar of limitation. It was 
originallj' pleaded lyv the delendant that it 
was not such an acknowledgment hut the 
argument has not been urged before us. 
The sole (|uestion argued belore us is that 
Ex. E should not have been admitted as 
it is not stamped. It was contended that 
under Art. 1 of the lirst Schedule of the 

Stamp Act it requires a stamp of one anna 

and under s. 35 it could not have been ad- 
mitted even on payment or penalty and the 
document should have keen kept out of the 
record. Even if we assume for a moment 


(1) 22 Iiul. Ciis. 85S; IS C. Vi. N. G97; 11) C. h. J. 8«. 

(2) 35) Inrl. Caa. 11; 33 A. 4*31; 18 Horn. k. K. DDl; 

14 A. L. J. 2.)M. 1. T 147; 21 C l... I oJl; 

(1010) 2 M. W. N. 518; 21 C. W. N. 2oo; a L. W . 1 j3; 
1 P. h W. 00: 43 I. A. 201 (P. C.). 

(3) 15 Ind. Cas. 270; 30 C. 780; 10 C. . N. Olj 

(4) 74 Ind. Cas. 1020; 40 M. 918; 45 M. L. J. 3J.); 18 
XjAV. 485; (1023; M. \V. X. 743; (1924; A. I. K. (11.) 352. 


tliat this argument is correct, such an 

argument as that could not be addressed 

to the A)>pcllate Court, tlie document 

li.’iviiig been nlivadv Julmitted in evidoice 

by leason of s. .‘jti of the Stamp Act. liat 

scrlion cleaily bars sm-h an atlem)>t in 

ai')peal to keej:* out a document which has 

alroadv been atlmilled and acted on hv 
« • 

tho'l'iial Court. Apart from tliat, 1 am 
inclined to liold tliat the document does 
lud really re<juire a stamp at all, for it is 
n(jt an acknow ledgment which in the words 
of Art. 1 was obtained in oialer to supply 
evidence of the debt; for there is jilenty 
(T other evidence on the jilaintilbs side in 
their aceounl-books. Tiiis was clearlv an 
ordinaiy acknowledgment so that the 
parlies might not subsequently dispute 
the correctness of the amount which had 
been arrived at as the balance due on the 
])articular date. It was not a document 
wliicli was reciuired by the iilaintilTs for 
the purpose of proving the existence of the 
debt itself. I'liat being so, tJie plea taken 
cannot succeed. On the meiits the defend- 
ants have no kind of defence at all. In 
these circumstances 1 agree that this appeal 
fails and must he dismissed with costs. 

Appeal dismissed^ 

V. X. V. 

Z. K. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Finvr CiviL Aiu^kai, No. 13 or 1924. 

ISeiiteniber J, 1925. 

Prey< )it : — Mr. Wazir Hasan, A. J. C. 

S U K A J N A K I N — P l.\ i K t i vi' — 

Apcellaxt 

versus 

OCRCIIARAN PKA8AD and others— 
Dli’EXDants — Respondents. 

liiii'ht Low— Joint /amili/- Sale hy manager of 
family property — beueft to family— Future and con- 
tinuous loss, prevention of. 

A .salo o£ family property by Ihc manager of a joint 
Hindn faniil.v will be xiphepl not only in eases in 
wliioh the objoet of the sale is to relieve the estate 
of au actual pressure or to avert danger but al.so in 
cases wiiere a benoiit is to be conferred upon the 
estate. What eoustitules benefit to the estate must 
vary according to the circumstances of eaeli ease. 
W'hVre, however, a sale of family i»roperty i.s intended 
to avert future and continuous los.s to the family, the 
sale must b - held to be for the benelit of the family 
[p. 407, cols. 1 & 2.] 
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First appeal against a decree and judg- 
ment passed by the Sub-Judge. T^artab- 
garh, dated the loth Xovember 

Mr. Radlia ATrus-Z/uu. for the Aiipeiiaut. 

Mr. (.7.x. Missra, for Ue.spoudeut No. 1. 

JUDGMENT.— This is the plaintih’s 
appeal. It arises out of a suit hu' re- 
covery of certain sluires of zemindai-l lu’o- 
perty situate in villages Sarai Shankar, 
Gharauli and Delilamou, Pt*rganna Patti, 
District Partabgarh. 

The plaintilT is a minor. His brother was 
Ram Charan. Ram Charan was made de- 
fendant No. 3 to the suit, out of which 
this appeal arises. Ram Charan was killed 
during the pendency of the appeal in this 
Court. His name has consequently been 
struck olY the record of the case. On the 
3rd March 1922 Ram (’iiaran sold the pro- 
}>erty in suit to defendants Nos. 1 and 2, 
Gurcharan and Sardar Saran Singh res- 
pectively under a sale-deed of that date. 
Babu Hira Singh wa.s added as defendant 
No. 5 to this suit on the ground that he 
claimed to be the real purchaser of the 
property in question. Another defendant 
No. 4 to this suit was M iisayynnat Kailash 
Kaur. She obtained a decree for pre-emp- 
tion in respect of the sale of 3rd March 
1922. The ostensible consideration as 
stated in the sale* deed is the sum of 
Rs. 4,000. 

The plaintiff’s case is that he and his 
brother Ram Charan constituted a joint 
Hindu family ; fliat the property in suit 
was joint property of the family, that the 
defendant Ram Cliaran effected the sale of 
the 3rd March 1922 without any considera- 
tion and without any legal necessitj^ and 
that consequently the sale was not binding 
on the plaintiff, and he was entitled to 
recover the property in suit from the hands 
. o£ the defendants. In defence to this suit 
it was admitted that the plaintiff and Ram 
Charan were members of a joint Hindu 
family governed by the law of Mitakshara 
and that the property iu suit was joint 
family property. It was pleaded that the 
sale in question was for consideration 
inasmuch as the sum of Rs. 4,000 was paid 
in cash to Ram Charan and that Ram 
Charan made the sale for the benefit of the 
family. The lower Court has upheld the 
defence and dismissed the suit. 

On the question of consideration the 
plaintiff's case as disclosed by the evidence 
is that the real consideration for the sale in 

question was Re. 1,000 only and that that 


was the only amount which the defendant 
Ram C’liaraii received from the vendees. 
I’he ivcitals in tiie sale-deed and endorse- 
ment mule by t he Registering Officer, 
I'.owevci’. show that the vendees paid the 
sum of Us. 4,0U0 to Ram Charan. In expla- 
nation of this the plaintiff's case is that 
l^ani Chaj'an liad sent Rs. 3,0U0to be shown 
at the registratif'ii of the document as 
paid to him. The evidence in support of 
this part of the plaintiff’s case lias been 
discredited by the Trial Judge, and 
nothing has been urged iu appeal to induce 
me to disagree with the opinion of the 
learned Subordinate Judge on this question 
of fact. 

On file question of legal necessity the 
case put forward by the defendants is that 
the share of the property situate 

in villages Shankar Sarai and Gahrauli was 
a constant source of loss to the family; 
that tlie representation made by Ram 
Charan was that he had decided to sell 
tiiat propertv to prevent loss in future and 
to buy with the sale-proceeds fresh property 
near the residence of the family. The 
family lives in villnge Dehlamou, and a 
small property situate in that village was 
included in the sale- deed for the purpose 
of enabling the registration of the deed at 
the Partabgarh Registration Office. The 
learned Subordinate Judge has accepted 
this case of the defendants as true. On 
the basis of the recital in the sale deed in 
question he holds that the necessity for 
the sale represented by Ram Charan to the 
purchasers was the same as pleaded b}’ the 
defendants. He further holds on eviclence 
that there was always difficulty in manag- 
ing these 7 )ieces of property and there was 
consequently always a loss ; that there was 
no si 7' or khudkasht in those villages; that 
better properties were available nearer 
home ; and that as a matter of fact property 
worth about Rs. 1,250 was purchased by 
Ram Charan near the family house. These 
findings are not disputed in appeal before 
me. The learned Subordinate Judge holds 
that in the circumstances Ram Charan was 
justified as a prudent manager to effect the 
sale in question. 

In appeal before me it is contended as a 
pure proposition of law that the facts found 
by the learned Subordinate Judge do not 
establish legal necessity which always con- 
notes a pressure on and a danger to the 
estate. According to law, there can he 
“ benefit to the estate ” apart from legal 
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This argument 
“ benefit to the 
I am uaa\)le to 
of the learned 


necessity as so defined, 
makes “ necessity ” and 
estate” convertible terms. 

■uphold this argument 
Pleader for the appellant. In the case of 
HunoomanpersaiUi Panday v. Babooee M un- 
raj Koonwerec (1) their Lordships of the 
Privy Council state the law bearing upon 
the case under consideration in the follow- 
ing words : — 

“ The power of the manager for an infant 
heir to charge an estate not his own, is, 
under the Hindu Law, a limited and quali- 
fied power. It can only be exercised 
rightly in casfe of need, or for the benelit 

of the estate Actual pressure on the 

estate, the danger to be averted, or the 
benefit to be conferred upon it, in the 
particular instance, is the thing to be re- 
garded.” It is thus clear to my mind that 
dsale by the manager of joint Hindu family 
property will be upheld not only in cases 
in which the object of the sale is to relieve 
the estate of any actual pressure or to avert 
a danger, but also in cases where a benefit 
is to be conferred upon the estate. The 
ariswer to the question what constitutes 
benefit to the estate" must vary according 
to the circumstances of each case. After 
referring to Hunobmanpersaud Pandcy's 
cast (1) and to two other cases, Lord Atkin- 
son in delivering the judgment of the 
Privy Council in the case of Pdlaniappa 
Chelty V. Deivasikamomj Pandara Sannadhi 
(2) said: ” No indication is to be found in 
any of them as to what is, in this cbn- 
nfebtion; the precise nature of the things to 
be included under the description ‘benefit 
to the estate.’ It is impossible, their Lord- 
ships think; to give a precise definition of 
it applicable to all cases, and they do not 
attempt to do so. The preservation, how- 
ever, of the estate from extinction, the 
defence against hostile litigation affecting 
it, the protection of it or portions from 
injury or deterioration by inundation, these 
and such like things would obviously be 
benefits. The difficulty is to draw the line 
as to ^vhat are, in this coilnection, to be 
taken ds benefits and what not." The 
learned Pleadef for the appellant relied on 
the quotation given above, as if it contained 

(1) G M. I. A, 393; 18 W. R. Slrt; Sevcstro 253n; 2 
Suth. P. O. J. 29; 1 Sar. P. 0. J. 552; 19 E. R. 147. 

(2) 39 Ind. CaB. 722; 44 I. A. 147; 21 C. W. N. 729; 
15 A. L. J. 485; 1 P. L. W. 697; 33^ M. L. J. 1; 19 
Bom. L. R. 567; 22 M. L. t, lj(1917) M. W. N. 507; 26 
U. L, J. 153i id M. 709; 6 L. W. 222 (I*. 0.); 
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an exhaustive list of benefits to the estate. 
To my mind it is not so. It is only illus- 
trative. In the case before me, I am clearly 
of opinion that the sale in (luestion was 
intended to confer a benelit on tlie family 
estate inasmuch as future aud continuous 
loss to the family was to be averted there- 
by. In the case of Ishani Dasi v. Itajend ra- 
nath Jash (3), a Bench of the (’alcutta High 
Court held that a transaction entered into 
by the guardian of a Hindu minor was 
valid if it appeared that larger sacrifices 
would have been inevitable if it had not 
been effected. I am, therefore, of opinion 
that the decision of the lower C.^ourt on this 
point is also correct. 

The appeal fails and is dismissed with 

costs. , , 

Appeal dismissed. 

(i) iS Iiul. Cas. 303; 23 C. W. N. 858; 23 U. L. J 
250. 


MADRAS HIGH COURT. 

Appeal against Oiidkr No. 433 of 1923. 

February 7, 1925. 

Present:— Mr. Justice Wallace 
and Mr. Justice ^ladhavan Xair. 

ALLA VIHASWAMl— Defendant No. 3 

— Appellant 
versus 

POLAVARAPU NAYUDAMMA and 
OTHERS — Plaintiff AND Defendants Nos. 1 

AND 2 — Respondents. 

Res judicata— IVirfou’. suit o'jainsl — Reversioners^ 
whether bound by decision —Widow not impleaded in 
representative character— Pleas in opposition to 
hiterests of reversioiiers— Jurisdiction to entertain 
subsequent suit, abseJice of, effect of. 

Where a Hindu widou' in whom her husband s 
estate has vested represents the estate in a litigation 
to which she is a party, the decision in such 
litigation, fairly and honestly conducted, given for 
or against her *will bind the reversioners, but thi.s 
rule can be applied only if the widow does; as a 
matter of fact, represent the estate in the litigation. 
Ip 499, col. 2. 1 

If, for instance, she litigates in as.sertiou o-f an 
absolute right inconsistent willi her rexuesentativo 
character, slie cannot in any sense of the word be 
said to represent the estate or the interest of tho 
reversioners in such litigation, and a decision given 
therein upholding such contention of hers cannot 
be held to be binding on the reversioners, [p. 500, col. 

^\kivanunga case (A'a^a77ia Natchier v. Rajah of 
Shivagunga), 9 M. I. A. 539; 2 AN . R. P. C. 31; 1 Suth 
P. C.J. 520; 2 Sar. P. C. .1, 25; 19 E. R. 843 (P. C.); 
Pcrlabnarain Singh v. Trilokinath Singh, 11 C. 186; 

11 1. A. 197; 8 Ind, Jur. 697; RaUque & Jacktion’s P. Oj 
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^ 0 . 86; D Iiid. Dec. (n. s.) 883 (P. C.) and Risal Shigh v. 
Balu'ant Singh, 48 Iiid. Cas. 553; 40 A. 593 at p. 604; 28 
C. L. J. 519; 24 M. L. T. 361; 9 L. \V. 52- 23 C W N. 
320: a919; M. W. X. 155; 3G M. L. 3. 597: 21 Bom. L. 
R. 511; 45 I. A 168 (P. C ), followed. 

Altliongh the imiIp of rds judicata ns enacted in 
s. 11 of the C. P. C. is not strictly ap]'lical)le to 
such a case inasinncli as, the reversioners <io not 
claim under the widov/. tlie decision in a prior suit 
for or against tlie widow wouhl he binding on the 
reversioners only if tlie Court which decided the j)rior 
suit would have liad jurisdiction to entertain tlie 
subsequent suit to which the reversioners are parties, 
[p. 499. col. 2; p. 5U0, col, 1.} 

.Ui>tr Raghohardial v. Shea Uaksh Singh. ^ 43.); 12 

C._L. R. 520; 9 I. A. 197; 7 Ind. Jnr. 107; 4 Sar. P C. 3. 
395; Retique Ja<‘kson's P. C. No. 70; 4 Ind. Dec. (s*. s ) 
941 (P. C.). Ran Uahailur Singh v. Lucho Koer 11 ('. 
301 at p. 309; 12 I. A. 23; 4 Sir. P. (’. J. 602; 9 liul. Jur. 
202; 5 Ind. Dec. (N*. s.) 96) (P. C.i. D’irii/a Cheftiar v. 
Sahapathg M udal iar.^jA M. 65 and Risal Singh v. lioR 
want Singh, 48 Ind. Cas. 553: 40 A, 593 at p. 604; 28 C. L. 
J. 510; 24 M. D. T. 361; 19 I.. W. 52; 23 C. W. N. 326; 
(1919) M. \V. N. 155; 36 M. D. 3. 597; 21 Horn. L U. 
511:^45 I. A 168 (I*. C.;. relied on. 

55 here a widow iv. is impleaded as a f).arty to a suit 
not in her capacity as representative of the estate 
which would aft'Twjrds devolve upon the reversioners 
but as a beneficiary unrler the \\*ill of lier ileeeas 'd 
husband according to the terms of which the rever- 
sioners were disinlieriled and the wi<low sot up a 
case in direct opposition to the interests of the rever- 
sioners: 

Held, that a decision in the suit that the alleged 55'iil 
was genuine was not binding on the reversioners in a 
subsequent suit. [p. 500, col. 2.] 

Appeal against an order of the District 
Court, Guntur dated the 20th August 1923, 
in A. S. No. 330 of 1922, preferred against a 
decree of the Court of the Subordinate 
Judge, Bapatla, in Original Suit No. 73 
of 1921. 

Mr. Ch. Rarjhava Rao^ for the Appel- 
lant. 

Mr. S. Varadachariav, for the Respond- 
ents. 

JUDGMENT. — This isan appeal by the 
3rd defendant against an order of remand 
made by the District Judge of Guntur in 
A. S. No. 330 of 1922 on his file which arose 
out of an original suit instituted in the Sub- 
ordinate Judge’s Court of Bapatla. 

The relationship between the parties to 
the suit is shown in the following table: 


ALLA VIRASWAMI V. POLAVARAPn NATDD^MilA. [51 I. C. 19^5] 

One Nayudamma by his first wife, the 2nd 


r ^ 

6ubbayya 3rd lst = Nayudamma = l3t wife, 

defendant defendant 

2nd wife. 


f 


^ ( 
Daughter 

(died). 


Daughter (died) 
plaintiff. 


2nd defendant. 


plaintiff is the daughter s son of 


defendant being his mother's sister. The 
. 1st defendant is Xayiidamma’s 2nd wife 
and tlie 3rd defendant her brother. The 
suit is for a declaration that a AVill alleged 
to have been left by X'ayudamma in favour 
of defendants Nos. 1 and 3 is not genuine, 
that lie (plaintiff) as the daughter’s son is 
entitled to the properties of Nayudamma 
after the death of the widow (1st defendant) 
and of tlie daughter (2nd defendant) and 
that the alienations made by defendants 
Nos. 1 and 2 would not be binding on the 
plaintiff' after tlieir death. The Subordinate 
Judge dismissed the suit on two prelimi- 
nary grounds, viz., (1) that the suit is barred 
by rea judicata by reason of the prior de- 
cision (O. S. No. 100 of 1913 of the District 
Munsif's Court of Ongole ; A. S. Nos. 72 
and 71 of 1915, Additional Sub-Court of 
Guntur) and (2) that the suit is barred by 
limitation. On appeal, howe5'er, to the 
District Judge, he held that there was no 
bar by res judicata. He also Jield that on 
the evidence on record it would not be 
held that the suit was barred by limitation. 
He, therefore, remanded the suit to the 
First Court with a direction to consider the 
question of limitation afresh in the light of 
any further evidence that the parties may 
be willing to offer, and if it comes to the 
conclusion that the suit is not barred by 
limitation then to proceed to dispose of the 
suit on the merits. Against this order of 
remand 3rd defendant has filed the present 
appeal ; and the learned Vakil who appears 
for him has argued before us that the Dis- 
trict Judge's decision is wrong on both the 
above points. 

As regards limitation, the plaintiff’s case 
was that he came to know' of the existence 
of the alleged Will and of the decision in 
the prior suit regarding its genuineness 
only in 1916 and that, therefore, the cause 
of action must be deemed to have arisen 
only on that date. As, however, the 2nd 
defendant, a nearer reversioner knew of the 
existence of the alleged Will at least on 5th 
February 1914 the date of her deposition in 
O. S. No. ICO of 1913, it is clear that the 
cause of action arose at least on that date. 

As observed by the lower Court there is 
nothing on the record to show that either 
the 2nd defendant or the plaintiff knew of 
it earlier; we must, therefore, for the pur- 
pose of this appeal, proceed on the basis 
that the cause of action arose only on that 

date, vis.j 5th February 1914, The case if 
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governed by thesixyears’rule underxVit. 120 
of the Limitation Act. The suit was at 
first filed by the plaintiff on the 23rd De- 
cember 1919 in the Distirct Muusif's Court 
of Ongole. It was transferred to the 
Principal District Munsif's Court of Bapatla 
from where it was again transferred to the 
Additional District Munsif’s Court of (hi- 
gole. On the 4th August 1921 this latter 
Court returned the plaint for presentation 
to the proper Court as the subject-matter 
of the suit was found to be beyond the 
pecuniary jurisdiction of the District Mun- 
sif’s Court and it was presented on the 
next day, i.e.,5th August, in the Subordinate 
Judge’s Court at Bapatla. Plaintilf’s case 
is that he is entitled to a deduction of the 
time taken by him in prosecuting the suit 
in the District Munsif’s Court {i. e. from 
23rd December 1919 to 4th August 1921) 
under s. 14 of the Limitation Act as he had 
been prosecuting it there in good faith. The 
learned District Judge has on a considera- 
tion of the various circumstances upheld 
this contention of the plaintift, and we are 
not prepared to say that he has gone wrong 
coming to that conclusion. As observed by 
him, the fact that the plaintiff had at first 
asked for relief only as regards Jrds of 
the properties comprised in the Will is not 
relevant inconsidering whether he is entitl- 
ed to the deduction of the time that the 
case lasted in the District Munsif’s Court. 
It has been argued that the plaintiff must 
be held to have purposely undervalued the 
-Jrds portion itself especially as he himself 
hied a statement Ex. Ill, before the Munsif 
on 4th August 1921 saying that the then 
market value of the properties was 
Rs. 30,000. There is nothing to show that on 
the date of the plaint he made the under- 
valuation purposely. The Court-fee that 
he 'would have had to pay was the same, even 
if he had put the valuation at a higher 
figure. We, therefore, agree with the Dis- 
trict Judge in holding that the plaintiff is 
entitled to the deduction claimed by him 
under s. 14 of the Limitation Act. 

The facts necessary for the determination 
of the question as to whether the suit is 
barred by res judicata are briefly these: 
The widow, the 1st defendant, had made 
certain alienations from out of her hus- 
band’s properties in her possession in favour 
of her brother Subbayya. In 1913 the pre- 
sent 3rd defendant brought a suit, O. 8. 
Ko. lOO of 1913, in the District Munsif’s 
Court of Ongole against Subbayya, for sott' 


ing aside the alienations. Defendants Nos. 

2 and 3 to the suit were alienees from Sul)- 
bayya. I'he plaintilf therein (present 3rd 
defendant) allegeii that under the Will e.\e- 
cuted by Xayudamma sliortly before Jiis 
death in 1880 tlie widow 1 1st defendant) and 
himself were constituted joint legatees of 
jrdsofthe testator’s piO[)erties, that they 
were in possession of the jr<-is share in 
their capacity as such joint legatees and 
tliat, therefore, the “widow” alone liad no 
power to make the alienations in question, 

in favour of 8nl)buvva. The widow was 

« « 

also added as the 4tli defendant in that suit 
and one of the issues raised between the 
parties was whetlier tlie alleged “Will” was 
genuine — the plaintilf therein (present 3rd 
defendant) and the widow (tlie present 1st 
defendant) maintaining that it was genuine 
and the other parties saying tliat it was not. 
The issue was hotly contested and the 
Trial Court declared tliealleged “Will” to 
be a forgery; but the Appellate Courtrevers- 
ed its decision and lie d that the ‘ Will” 
was genuine. It is argued for the appel- 
lant that, because the widow was a party to 
the in'ior suit, the decision in it to the elfect 
that tiie Will is genuine is l^inding on the 
])resent plaintilT who is a reversioner. It has, 
no doubt, been held in various decisions by 
the Privy Council as well as by tlie High 
Courts in India that where a Hindu widow 
in whom her husband's estate has vested 
represents the estate in a litigation to which 
she is a party, the decision in such litiga- 
tion, fairly and honestly conducted, given 
for or against her will bind the reversioners. 
The leading case on the point is the well- 
known Shivagunga case [KatamaNatchierv. 
Rajah of Shivagiuiga {V}] and it has been 
followed in several snbse([uent decisions: 
[vSee Pertahriarain Singh v.TrilokinathSingh 
(2), Risal Singh V. Balwant Singh (3) etc.] 
The rule of ?€6‘ ji/dicata as enacted in s. 11 
of the C. P. C. is not strictly applicable as 
the reversioners do not claim under the 
widow; but the principle of res judicata 
has been held to appl}^ “so as to bind the 
reversioners by decisions in litigation, fairly 
and honestly conducted, given for or against 
Hindu females who represented estates,” 
in such litigation: [Vide Risal Singh v. 
Balivant Singh (3) (. This rule can be applied 
only if the widows did, as a matter of fact, 

fl) 9 M. I. A. 539; 2 \V. R. P. C. 31; 1 Suth. P. C. J 
520; 3 Sar. P. C. J. 25; 19 10. R. 843: (P. C.). 

(2) 11 C. 186; 11 I. A. 197; 8 Ind. Jur. 697; Rafique. 
& Jackson's P. C. No. 66; 5 Ind. Pec, (n. s.) 883 (P. 0.)^ 
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represent the estate in the prior litigation. 

In Risal Singh v. Balwant Singh (3} the 
widow brought the prior suit against the 
adopted son to set aside the adoption plead- 
ing that she had no authority from her hus- 
band to adoptand that shehadnot made any 
adoption accordine: to any ceremony under 
the Hindu Law. The adopted son contested 
the suit and the Courts in India dismissed 
her suit on the ground that she was estop- 
ped from setting up this plea in view of an 
earlier statement by her that she had her 
husband’s authority to adopt and did make 
a valid adoption. On appeal, however, the 
Privy Council did not base their judgment 
onestoppel alone but raised an issue as to her 
authority to adopt and held on the evidence 
on that issue that the adoption was valid. 
The subsequent suit was brought by the 
reversioner against the adopted son for a 
declaration that the adoption was invalid 
and for possession of the estate. TheJudi- 
cial Commitleestate atpageGOS* that “Tl)ere 
can be no doubt in their Lordships’ opin- 
ion that the Kani Dharam Kunwar (the 
widow) in her suit against Balwant Singh 
(the adopted son) did, notwithstanding the 
personal estoppel under which she laboured, 
represent the estate on the question of fact 
as to whether Balwant Singh had or had 
not been validly adopted, and that she re- 
presented tlie estate within the meaning of 
the rules in Shivagunga case \Katarna 
Catchier v. Rajah of Shivagnnga (\)]" a.nd it 
was on this ground that they held that the 
reversioner was hound by the judgment in 
the prior suit. The question, therefore, in 
each case will be whether the estate was 
properly represented by the widow in the 
prior suit. If, for instance, she had litigated 
ip assertion of an absolute right inconsistent 
with her representative character, we do not 
think, that she could in any sense of the 
Word be said to have represented the estate 
or the interest of the reversioners in such 
litigation, and a decision given therein up- 
holding such contention of hers could not 
obviously be held binding on them. Refer- 
ence might also be made to Bai Kanku v. 
Bai Jadav (4) and Rama Sanku v.DajiNaru 

(5) for the position that the widow must 

(S) 48 Ind. Cas. 553; 40 A. 593 at p. 604: 28 C. L. J. 
&19; 24 M. L. T. 361; 9 h. W. 52; 23 C. W. N' 326; (1919) 
M W. N. 155; 36 M. L. J. 597; 21 Bom. L. R. 511; 45 
I. A. 168 (P. C.). 

(4) 53 Ind. Cas. 164; 43 B. 860 at pp. 883, 884; 21 Bom. 
T 837 

(5) * 48 fnd. Cas. 125; 43 B-. 249 at p. 251; 20 Bom. h. 
{ 4 . 947 . 
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have represented not only herown interests, 
but the interests of the reversioners as well 
in order that the decision might be binding 
on them. In the present case we agree 
with the learned District Judge in his view 
that “the widow was not a party to the suit 
in her capacity as representative of the 
estate which would afterwards devolve upon 
the reversioners, but as a beneficiary under 
a Will, according to the terms of which the 
reversioners were disinherited.” In contend- 
ing that the AVill, alleged tohave been left by 
the husband, was genuine and that she her- 
self was a joint legatee under it along with 
her brother, the present 3rd defendant, we 
think that she was not only not representing 
the estate or the interests of tlie reversioners 
in such litigation, but was settingup a case 
in direct opposition to their interests. It 
could not, therefore, he held that the deci- 
sion in the prior suit that the “Will” is 
genuine is binding on the plaintiff. 

M r. S. Varadachariar for the respondent 
(plaintiff) has also sought to support the 
lower Court's judgment on another ground 
which has not been referred to by either of 
the lower Courts. His argument is that the 
plea of res judicata could not be set up 
by the appellant in the present case inas- 
much as the prior suit was in the District 
Munsif’s Court and that Court is obviously 
incompetent to entertain the present suit as 
it is beyond its pecuniary jurisdiction. 
There is ample authority in support of this 
position; vide Misir Raghobardial v. Sheo 
Basksh Singh (6), Run Bahadur Singh 
V. Lucho Koer,{7) and Giriya Chettiar v. 
Sabapathy Mudaliar (8). These cases decided 
that “in order to make the decision of one 
Court final and conclusive in another Court 
it must be the decision of a Court which 

4 

would have had jurisdiction over the matter 
in the subsequent suit on which the let deci- 
sion is given in evidence as conclusive”. 
In all these cases the prior suit was in the 
Munsif's Court which by reason of the limit 
placed on its pecuniaij’ jurisdiction, could 
not have entertained the subsequent suit 
and the plea of res judicata was rejected on 
that ground. The answer to this argii- 
ment that was urged by Mr. Raghava 
Rao for the appellant is that this condition 
as to the competency of the First Court ta 

(6) 9 C.439; 12 C. L. R. 520; 9 I. A. 197; 7 Ind. Jur- 

107; 4 Sar. P. C. J. 395: Ratiqne cfc Jackson s P. C. A®-' 
70; 4 Ind. Dec. (n. s.) 941 (P. C.). a 

(7) 11 C. 301 at p. 309; 12 1. A. 23; 4 Sar. P. J. 602; 9 
Jnd. Jur. 202; 5 Ind. Dec. (N. s.) 960 (P. C.J. 

(8) 39 M. 65. 
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entertain the subsequent suit though found 
in s. 11 of the C. P. C. is not observed in the 
English Liw as laid down by the Judges in 
the [Juchess of K ingstotie's case and tiiat, 
because in the present case we. have not to 
apply the strict rule o£’ res judicata as 
enacted in s. 11 but only the principle 
of res judicata as mentioned in Shivagunga 
case[Kntama Natchier v. Rajah of Shiva- 
gunga, {1)] and other cases, we need not in 
deciding this case be controlled by the 
strict provisions of s. 11 but might be 
guided by the, principlesof English Law. As- 
suming that 'tbeDuc/iess nf Kingstones case 
(8) does not lay down the above condition 
as being necessary for the application of the 
ru\e oi res judicata we thin c that so far as 
the Indian Law is concerned this condition 
must also be satisfied before a plea of res 
judicata could be up held even in a case 
like the present one. In considering the 
reasons as to why this condition must he in- 
sisted upon, their Lordships of the Privy 
Council in Missir Raghobardial v. Sheo Baksh 
Singh, ((>' stale thus at page 444*; “In their 
Lordships’ opinion it would not be proper that 
the decision of a Munsif upon (for instance) 
the validity of a Will, or of an adoption, in a 
suit for a small portion of the property 
affected by it. should be conclusive in a suit 
before a District Judge or in the High Court, 
for property of a large amount, the title to 
which might depend upon the Will or the 

adoption 

and although it may be desirable to put 
an end to litigation, the inethciency of many 
of the Indian Courts makes it advisable nut 
to be too stringent in preventing a litigant 
from proving the truth of his case". Ke- 
ference may also be m ule to Run Bah.adur 
Singh \\ Lucho Koer {1) their Lord- 

ships of the Privy Council after quoting the 
above passage state thus: — “If this con- 
struction of the law were not adopted, the 
lowest Court in India might determine 
finally, and without appeal to the High 
Court, the title to the greatest estate in 
the Indian Empire'". There seems to be no 
reason, therefore, so, far as the necessity 
for this condition is concerned for mak- 
ing any distinction between a case 
to which the strict rule of res judi- 
cata as enacted in s. 11 of the C. P. 
O. applies and a case like the present in 
which tlie principle of res judicata laid 
down by the Privy Council in Shivagunga 

■ (8i 2 Sm. Tj. C. lUh. Ed. p 731, _____ 
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case [^Katama Natchier y. Rajah oy Shiva- 
gunga {DJ Risil Singh v. Balwant Singh 
and other cases is sought to be availed of. 
Therefore, on the alternative ground also 
relied on by Mr. Varadachariar, we hold 
that the present suit is not barred by res 
judicata. 

In the result the appeal fails and is dis- 
missed with costs. 

The appeal having been set down to be 
spoken to this day, the Court df'livered the 
following 

JUDGMENT. Costs in tins ai)i)eal are 
allowed to plaintiff (1st respondent) only. 
Costs are refused to 1st defendant ('Jnd re- 
spondent). 

V. K. v. 

ji. K. Appeal dismissed. 

CALCUTTA HIGH COURT. 

Afpral fPvOM Appellate Decree Xo. 1207 

OF 1923. 

June 18, 1925. 

Present: -Justice Sir Ewart Creavea, Kr., 
and ^Ir. Justice P. P. Chose. 

PEXOY KRISHXA GAIN and another— 

Plaintiffs — Appellants 

VC 7^5 S 

FANIXDRA XATH ROY CHOUDHCRI 

and others— Defendants — Respondents. 

Ijnndl»rd and tcnint -Lease for term of years — 
Corenant for renewal Mortqaye by lessee -Mortyagee, 
whether i-ntitled to demand y'enewal. 

A li'ASe for a term of years provideci tliat after llie 
expiry of the term tlie les.see would he entitle<i to a 
renewal of tlie lease for a further iicriod or to anew 
l«ase on tlie terms set out in the ivnewal clause. 
Before the expiry of the term of the lease the lessee 
mort^ased his interest in the property and the mort- 
gaije emp )were<l the inorlgaKee to suhlet tlie pro- 
j)erly during th ' time that he was in possession as 
the mortjjasor himself miKht have done and also to 
do all act.s by using the name of the mortgagor 

without refereuecto him: 

that the mortgagee was not an assignee of 

the term created by the lease and that there was no 
privity of contract between him and the les.sor and 
that consequontly the mortgagee wjis not entitled to 
demand a renewal of tlie lease, [p. 51)2, col. 1] 

Appeal against a decree of the Second 
Additional District Judge, 24-Parganas, 
dated the 24th of January 1923, reversing 
that of the Subordinate Judge. Second 
Court of that place, dated the 20th of May 
1922. 

Bibus Braja Lai Chakrahutty and Boo- 
pendra Coomar Mitter, for the Appellants. 

Dr. Sarat Chandra Basak (with him Mr. 
Bankim Chandra Mukherjee and Babus 
Sana^ Kumar Chatterji and Narendra Nath 
Dalai), for the Respondents. 
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JUDGMENT. 

Greaves, J, — This is an appeal bv the 
plaiiitilYs against a decision of the Addi- 
tional District Judge of the 21-Pargana3 
reversing a decision of the Subordinate 
Judge of the Second Court of that place. 
The suit out of which this appeal arises is 
a suit to recover possession from a tenant 
whose lease has expired. There were four 
defendants in tlie suit, defendant Xo. 1 
being the lessee of the land who became 
insolvent in the year 1917. Defendant 
No. 2 is the Receiver appointed in the 
insolvency. Defendant Xo. 3 is a mortgagee 
in possession from the lessee and defendant 
Xo. 4 is a sub-lessee under the mortgagee. 
Defendants Xos. I and 2 have taken no part 
in the suit and the contest has been be- 
tween the ])laintiffs on the one side and 
the defendants Nos. 3 and 4 on the other. 
The lease is dated the 23rd October 1900. 
It was granted by three persons Brojes- 
wari, Kebal Krishna and Xarayan Chandra 
who purported to be shehaits of a certain 
deity. Subsequently, there was a suit for 
partition brought by Xarayan who alleged 
that the property was secular. It was held 
in that suit (Xo. 51 of 1900) that the pro- 
perty was secular but was charged with 
performance of the debsheba of the idol and 
that the properly was liable to be parti- 
tioned. On the partition, the land which 
was subject to the lease fell to the share of 
Kebal Krishna and his interest has subse- 
quently been transferred to the present 
plaintiffs. The lessee, on the 10th August 
1909, mortgaged the property to defendant 
No. 3. The lease was for a period of five 
years from the 23rd October 1906 but under 
the provisions of cl. (8) of the lease it was 
to be renewed for a further period of five 
years on the same terms and conditions. 
Accordingly, the lease expired on the 22nd 
October 1916. But the contention put for- 
ward by the mortgagee is that by virtue of 
the provisions of cl. (13) of the lease it is 
either renewable for a further period or that 
the lessee is entitled to a new lease on the 
expiry of the old one on the terms set out in 
cl. (13) of the lease and that is the real con- 
test between the parties. The difficulty, 
however, in the way of the mortgagee is 
that he is not an assignee of the term creat- 
ed by the lease and accordingly, theie is no 
privity of contract between'him and the 
lessor. Accordingly, he is priina facie not 
entitled to enforce the so-called covenant 
for renewal which is contained in cl. (13) 


of tlie lease. It has, however, been argued 
before us on behalf of the mortgagee that 
by virtue of the terms of the mortgage 
itself he is in a position to enforce renewal 
of the lease under the provisions of cl. (13) 
thereof. I confess that I have found great 
difficulty in following the argument of the 
learned Advocate upon this point and it 
certainly did not carry conviction to me. 
It appears to me that the only way under 
which the argument could 1)9 put is that 
by virtue of cl. (3) of the mortgage to which 
we liave been referred the mortgagee was 
constituted the agent or attorney of the 
lessee so as to obtain either renewal of 
the lease or a new lea'^e under the jiro- 
visions of cl. (13). It is, accordingly, neces- 
sary to examine the provisions of cl. (13) of 
the lease and also the provisions of cl. (3) of 
the mortgage. Now cl. (13) provides amongst 
other things that the lessee is bound to 
deliver over possession of the land to the 
lessor after the expiry of the terms fixed 
thereby. Then comes a further proviso in 
cl. (13) that if the lessee undertakes to pay 
rent according to the rates and on the 
terms and conditions under which the 
adjoining lands are held he is to remain 
in possession of the lands included in the 
kahuliyat and shall be bound to execute a 
kabuliyat on those terms. This is a 
somewhat vague provision ; no doubt it 
maj^ be possible to ascertain the rent 
of adjoining lands so that this may be 
fixed but the period of the new lease is 
somewhat difficult to gather from the terms 
of cl. (13), and whether it would have been 
possible to ascertain the prevailing rate 
and term under which the adjoining lands 
were let is a matter upon which I feel 
considerable doubt. But it is not necessary, 

I think, to pursue this question further. I 
now turn to cl. (3) of the mortgage upon 
which the mortgagee mainly relies. W® 
have read this clause several times and it 
has been read to us both in part and as a 
whole moi'e than once and the conclusion 1 
have come to is that all that is meant by 
cl. (3) of the mortgage is that it empowers 
the mortgagee to let out or rather sublet 
the land during the time he was in pos- 
session as the mortgagor himself might 
have done. Reliance was placed on the 
concluding words of the clause which prt^ 
vide that the mortgagee shall be entitled 
to do all acts by using the name of the 
mortgagor and without sreference to him 
and it was said that by virtue of thea& 
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words the mortgagee was now entitled to 
call for a renewal of the lease under the 
provisions of cl. (13) or for a new lease 
imd'^r the provisions of that clause. But, as 
I have already stated. I think that upon the 
true construction of cl. [o) nothing of the 
kind is intended by the parties and all that 
cl. (3) means is that the mortgagee is to be 
entitled to sublet the land so long as he 
remains in possession. It is impossible, 
therefore, I think, to hold that upon the 
construction of cl. (3) of the mortgage the 
mortgagee is an agent or attorney of the 
lessee to demand from the landlord a renewal 
of the lease or a new lease under the pro- 
visions of cl. (13). If, this is so, then, clearly 
the mortgagee has no right to renew for as I 
havealready stated the mortgage itself leaves 
the property in the mortgagor and there 
is only a charge in favour of the mortgagee, 
that is to say, there is no assignment of 
the lease which would entitle the mortgagee 
to the benefits of the covenants contained 
in the lease which would run, so far as 
cl. (13) is concerned, with the land in equity 
if not in law. 

The re.sult, therefore, is, in my opinion, 
that the judgment of the first Court was 
right and the judgment of the lower A{- 
pellate Court is wrong. But there are one 
or two points that were placed before us to 
which it is necessary tliat I should deal. 
One of them was the suggestion that the 
property was dibutlp,r property of the idol 
and we were referred to the conveyance 
of the plaintiffs and to the recitals tlierein 
as establishing the debutter nature of the 
property. Both the Courts have found that 
the property is secular and in view of the 
decision on this point in the previous suit, 
whether that decision is right or wrong, we 
must accept for the purposes of this suit 
that this is secular and not debutter pro- 
perty. 

In the result, therefore, the appeal suc- 
ceeds and the plaintiffs will be entitled 
to the decree for ejectment which they seek. 
The question of mesne profits will be de- 
cided subsequently in accordance with the 
provisions of O. XX, r. 12 of the 0. P. C. 
Plaintiffs will be entitled to mesne profits 
for a period of three years prior to the date 
of suit and thereafter until possession is 
given or fora period of three years which- 
ever is the shortest. The plaintiffs will be 
entitled to the costs in all Courts from 
defendants Nos. 3 and 4. 

Defendant No. 3 \Nill be entitled to re- 


move the gaddi and the godowns within a 
montli from the arrival of the record in the 
lower Court. 

The cross-objection is dismissed. 

Ghose, J.— I agree. 

M. a. 

z. K. Appeal allowed. 


MADRAS HIGH COURT, 

Second Civil Appeal No. 1532 of 1922. 

February 11, 1925. 

Present: — Mr. Justice Ramesam. 

BUDDALA GAN GAYYA and others— 
Defend.wts Nos. 1 to 4 and 10— Appellants 

versus 

VKNNAVALLI SATYANARAYANA 

AND OTHERS— Plaintiffs Nos. 2 to 5 and 
Defendant No. 11— Respondents. 

Trespass on (lovernnient Imid —Vnltn, ahseiice of — 
Assessment, eifect of —Kjectment snit^tinA tcrtii, plea, 
of, when availahle — Third party impleaded as party to 
suit, effect of — Ameiulinent of pleadinys - Title subse- 
(juently acipiired, whether can be put forward. 

When a person who lias no patta and is, tlierefore, 
not a raiyat trespasses on land helongiuK to Govern- 
ment. and oultivate.s it, the (iovcrnment sometimes 
imposes an assessment (somewhat heavier than the 
usual settlement assessment) called sirajima assess- 
ment. It amounts to a condoning of tlie act of tres- 
pass but does not amount to a recognition of any 
right or any undertaking on the part of the Govern- 
ment to permit the occupation for the future, though 
the occupation may go on for years, the trespass for 
each year being condoned for that year by the 
recovery of the assessment. lP- cols. 1 «S: 2.] 

The principle that possession is good against all 
but the true owner (which is merely another way of 
stating that, a plea of jus tertii is a good defence) 
cannot avail the defendants where the third person 
whose title is s?t up is imj>leadc*d as a party to the 
suit an 1 a Imits th? plaintilTs title to the property 
in dispute, [p. 505, col. 1.] 

There is no general rule that an amendment cannot 
be allowed so as to implead a title acquired after 
the date of the plaint, [ibid.] 

When in a suit in ejectment the defendant pleads 
the title of the Government to the j)roperty in dis- 
pute, an application for the amendment of the plaint 
by the addition of the Government as a party for the 
purpose of attaining finality may be allowed, [p. 505, 
ols. 1 «&: 2 ] 

Second appeal against a decree of the 
Court of the Subordinate Judge, Kietna 
atEllore, in A. S. No. 326 of 1021, preferred 
against the decree of the Court of the 
Additional District Mimsif, Ellore, in O. 
S. No. 56 of 1920 (No. 775 of 1917, Princi- 
pil District Munsif’s Court, Ellore). 

Mr. P. Venkatramana Rao^ for the Appel- 
lants. 

Messrs. C. V. Ananta Krishna Iyer and 
V. Suryanarayana, for the Respondents, 
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BI'DDALA OAXGAIYA V. VSNNAVALLI SATYAXARAYANA. [91 1. C. 1925] 


JUDGMENT. — The factsof this second 
appeal may be brielly stated. One Vara- 
nasi Ramayya owned an iyiam measuring 
2 acres 30 cents, in the suit village of 
Ramasingavaram. He sold half of it to 
P. W . Xo. 3 under Ex. A (I4th December 
1895j. P. V . Xo. 3 sold half of his 
moiety (/. e.Jone-fourth) under Ex. C-1 to K. 
Lingamaraju who then sold it to plaintiff 
under Ex. B. P. W. No. 3 sold the other 
half of his moeity also to plaintiff under 
Ex. C. (21st April 1914). Thus whatever 
inam Ramayya had, passed to plaintiff. 
The suit is fcr recovery of that inam. 

There is some doubt and confusion as to 
the identity of the inam. As Avill appear 
later on, the point is, in my opinion, not 
material. But 1 may indicate the nature 
of the doubt according to the iMunsifs 
findings. The Subordinate Judge has given 
no finding. According to the District 
Munsif it appears that the Survey number 
of the uiam according to the old Survey 
was Xo. 114. In tlie re-settlement of the 
village in 1899 or 1900, Survey No. 114 is 
shown as 23fi A. The rest of Survey Xo. 236 
belongs to Government. The Munsif also 
says “At the time of the sub-division Survey 
field No. 236A appears to have been shown 
as Survey field No. 236A-544'’. Some of the 
Survey records show interpolations and 
corrections and show that Survey 23b-A544 
is south of Survey Xo. 101 ; but it is possible 
that the corrections represent the proper 
state of things, though it is not clear. The 
plaintiff's suit is for recovery of the land 
south of Survey Xo, 104. 

The defendants plead that the land, south 
of Survey No. 101, is not 23GA-544 but 236G 
and it belongs to Government. They plead no 
title of their own not even a right to posses- 
sion under the authority'- of the true owner. 
In the written statement, they no doubt 
pleaded that Buddala people cultivated it 
and sold it to 10th defendant but, nosale-deed 
is produced. In fact it was admitted before 
me that such part of the suit land, as ^vas 
under the occupation of the defendants, was 
under their Sivajima cultivation, re., they 
are practically trespassers and have no right 
of any kind. When a person, who has no 
patfa and'is, therefore, not a raiyat, trespasses 
on a land belonging to Government, and 
cultivates it, the Government sometime 
imposes an assessnient (somewhat heavier 
than the usual settlement assessment). This 
is called Siya.ji7n,a assessment. It amounts 
to a condoning of the act of trespass but 


does not amount to a recognition of any 
right nor any undertaking on the part of 
the Government to permit the occupation 
for the future, though, as a matter of fact, 
the occupation may go on for years, and 
the trespass for each year being condoned 
for that year by the recovery of the assess- 
ment. (S.O. 15 paras. 23,24,25). It is dear 
that defendants' rights, even as such tres- 
])assers terminated with 1918 (see Ex. G). 

Thus, the defendants have no substantial 
defence on the merits. When the origi- 
nal written statement was filed, at the 
most it amounted to a plea of jus tei'tii, i. e., 
the right of Government. In 1920 the 
plaint was amended by making the Govern- 
ment a party and para. 7(1) was added. 
The defendants agreed to the amendment 
and did not oppose it. The result of the 
amendment was that the Government whose 
title was pleaded by the defendant as jus 
tertii became a party to the suit and the 
Government does not support the other 
defendants and there is no jus tertii to be 
pleaded. A plea of jus tertii is no defence 
unless the defendant can show that the act 
complained of was done by the authority 
of the true owner [Narayana Hao v Dhar- 
machar (1) citing G7u/tam v. Pea? (2), and 
Chambers v. Donaldson (3).] The situation 
is that plaintiff and Government are the 
two rival owners of the suit land and parties 
to the suit and it is a matter to be settled 
between them and no jus tertii is available 
for the other defendants. At this stage, the 
Government recognised that the plaintiff is 
the owner of the suit land and plaintiff 
and Governnment have filed a compromise 
petition to that effect (vide p. 3 of the 
pleadings'). ^ The Government having found 
that the plaintiff was the owner of an inam 
and that they had recognised him to be the 
owner of an inam (see Exs. 1), E, E-1, and 
J) but that there is some dispute as to its 
localisation, settled it in the way they 
liked it best and found most convenient: 
(Ex. G). I do not see how there is any 
thing more to be pleaded by the other 
defendants or to be decided by the Courts 
after the settlement between the Govern- 
ment and plaintiff, the only two parties who 
are interested in the matter. 

The learned Vakil for the defendants 
conceded before me that he cannot ques- 
tion the discretion of the lower Courts in 

(1) *2(i M. 514. 

(2) (1801) 1 East 244; 102 E. R. 95: 6 R. R. 268. 

(3) (1809) 11 East 65; 103 E. R. 929; 10 R. R. 435. 
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allowing the amendment and especially as 
his clients agreed to it and did not oppose 
it. In the First Court, he contended that a 
plaint' could not be allowed to be amended 
so as to enable the plaintiff to rely on a 
title created after the filing of the plaint. 

In the present case, no title has been 
created since the date of the plaint. That 
the plaintiff was always the owner of an 
inam. That there was an inam in Survey No. 
230, not belonging to Government, admits 
of no doubt: (See Exs. D. E, E-l, G and J). 
That the plaintiff is the owner of it admits 
of no doubt (Exs. A, B. C. C-l). The only 
question in this case was about the situation 
of the inam. The question of localisation 
of the i?ia7n has been settled by the Govern- 
ment, the owner of the rest of the land who 
chose to accept such of the Survey records, 
as support the plaintiff. I do not see that 
this can be said to be a case of a title 
created after the filing of the plaint. 
Again, I do not see how the defendants can 
raise such a pha. They have no •locus 
standi in this case. They have no owner- 
ship or right to possession under the real 
owner (who is either plaintiff or Govern- 
ment). The plea of jus tertii ceased to 
be such after the Government was implead- 
ed and supported the plaintiff. The princi- 
ple that the possession is good against all 
but the true owner (which is merely another 
way of stating that a plea of jus tertii is a 
good defence) cannot avail the defendants 
as the third person is impleaded as a party 
and admitted the plaintiffs title to it. If 
the Government is transferred as a plaint- 
iff, the defendants have no defence to urge. 

Even apart from this. I do not think there 
is any general rule that an amendment 
cannot be allowed so as to implead a title 
acquired after the date of the plaint. There 
was no amendment of the plaint in Radhay- 
koerv. Ajodhya Das (4) and Purkhit Panda 
V. Ananda Gaontia (5). and otherwise the 
cases are very dissimilar and do not help 
the defendants. In Rai Charan Mandat v. 
Bisiva Nath Mandat (6) there was a devo- 
lution during the pendency of the suit and 
the principle that a Court may take notice 
of events which have happened since the 
institution of the suit to do complete jus- 
tice between the parlies was recognised. 
In the present case, the amendment by the 
addition of the Government as a party was 


made for the purpose of attaining finality, 
(see order, dated the 2bth January 1921), and 
I have already shown that this is not at all a 
case when the plaintiff’s title is acquired 
after the suit, Abdul Rakainan v. SarafatAli 
(7) relied on by the Court below is a case 
of execution sale and does not help us. In 
Ramanadhan Chettiv. Pulikutti Servai 
Die amendment was asked at a very late 
stage i.e., in second a])pealand was refused. 
In this case, the amendment was sought at 
the earliest possible stage, i. e , before the 
trial in the First Court was taken up and 
was granted. The Vakil for the appellant 
relies on Evans v. Payshaw (9) affirming 
Keans v. Bagshaiv (10). The case iuKvans v. 
Bayshaw (9) was considered in Doraisavji 
Piilai V. Ckinnia Goundan (11) where 
Wallis. C. J. observed; “There are no 
English decisions since the Judicature Act 

that such a course is incompetent and on 

tlieotherhand as ob.^ervedin Kisandas Rup- 
chayui v. Rachappa Vithoba (12), thedi.scre- 
tion conferred under O.VI.r. 17of theC P.C. 
and O. XXVIII, r. I of the English Rules is 
very wide" and the amendment was allowed 
to stand. The same view was taken in 
Pendckkallu Tliimmayya v. Pendekkallu 
Siddappa (13), and again by Venkatasubba 
Rao. J., and myself in a recent judgment 
[Valluru Appnlasuri v. Sasopa Kaunanna 


Nayuralu (14). 
such an amend 


4) 7 C. L. J. 262. 
is 8 C. t. J. 116. 

^6) 26 Ind. Cae. 410; 20 O. L. J. 
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where it was observed that 

ment ought to be allowed 

in all cases where there is no question of 
change of jurisdiction or great delay in 
making the application, or depriving tlie 
opposite party of a defence otherwise 
available or the necessity of a fresh trial 
into facts. In the present case, if a fresh 
suit is filed, the defendants have absolutely 
no defence. The learned Vakil for the 
appellants at first suggested that he may 
apply for a grant for the suit land on 
darkhast ; but when it was pointed out that 
this is not a darkhast case and the question 
is one of the localisation of an inam to 

(7) ;u Iiid. Oas. 896; 2> C. L. J. 412; 20 C. W. N. 
607. 

(8) 21 M. 288; 8 M. L. J. 121; 7 Ind. Dec. (x. s.) 
550. 

(0) (1870) 5 Ch. 510; 50 L. J. Ch. 145; 18 W. R. 
657. 

(10) (1869) 8 Kq. 460. 

(11) 45 Ind. Cas. 560; 34 M. L. J. 258; 22 M. L. T. 
538; (1018) M. W. N. 80; 7 L. W. 355. 

(12) 4 Ind. Cas. 726; 33 B. 644; 11 Bom. L. R, 
1012 . 

(13) 75 Ind. Cas. 112; <1925) A. I. R. (M.) 63. 

(14) 90 Ind. Cas. 881; 22 L. W. 287; (1925) M. W 
N, 622; 49 M. L. J. 508. 
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which the plaintifl is admittedly entitled, 
lie witlidrew the suggestion and could not 
suggest any other defence. 

It is also contended that the compromise 
between the plaintilY and Government does 
not amount to a conveyance. But this point 
does not arise on the view I have taken of 
the facts of the case. The, compromise 
has only the effect of localising the plaint- 
iff's admitted imnn and no more. Nor has 
Dharanikanta L<ih\ri v. (iahar All Khan 
(15t any application to the facts of this 
case. 

The second appeal is dismissed with 
costs, one set to be sliared equally by Govern- 
ment and plaintitTs. 

V. N. V, Appeal dismis.^ed. 

z. K. 


l.y 18 Ind. Cas. 17; 25 M. b. d. 
1S5: M. W. X. ir.7; 17 ( W. 

J. 277; 13 Bum, L. K. 113 (P. C.,). 
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LAHORE HIGH COURT. 

Civil Miscellaxeol's Case Xo. or 1925 

Xovember 11. 1021. 

Present: — Mr. Justice Zafar Ali. 
The Firm GOBIXI) PAUSAD-WAZIR 
SINGH— Defendants— pEirrio.N’EKs 


versus 

The Fikm MANGAL SAIX-DFLI (’HAND 

— P L l N r 1 F FS — R E 5 Po N D B N 1' .S . 

Punjab Courts .-Irr (17 of s. 1,1 Appeal, 

seond Mercantile us.iijc, if nest ion of - Certificate, 
u'liether necessary. 

Tlic question wliether a merrantile usn^e ivlied 
upon by one uf tlie parties to a suit does or does not 
e.'cist cannot l)e agitated insecond appeal in the absence 
of a certilicatc jrranted in accordance with the pro- 
visions of s. -11 of the Punjab Courts Act. 


Petition for review of an order of Sir 
Henry Scott-Smith, Kt., and Mr. Justice 
Zafar Ali passed in Civil Appeal Xo. 358 
of 1925, on the iOth March 1925. 

Lala Sardha Ram Kapur, R. 8., for the 
Petitioners. 

Mr. Shamair Chand, for the Respondents. 

ORDER. — The lower Appellate Court 
arrived at the conclusion that according to 
the mercantile usage prevailing in Delhi 
cross contracts between the same parties 
for the sale and purchase of identical goods 
are settled by payment of difference in 
prices. The defendants, who denied the 
existence of the said usage, perferred an 
appeal against the judgment and decree 
of the Court below which came up in 
kacha peshi before a Bench, consisting of 


Sir Ilency Scott-Smitli, J., and myself. TJie 
only point that the appellants' Counsel, *Mr. 
Sardha Ram urged liefore us was that the 
finding of the District Judge with regard 
to the existence of the alleged usage was 
erroneous. We pointed out to the learned 
Counsel that an appeal to contest a de- 
cision on a question of usage did not lie 
without furnishing a certificate in accord- 
ance with the provisions of s. 41 of the 
Punjab Courts Act. He argued that no 

certificate was necessary but could cite no 

♦ 

authority in support of his contention. We 
dismissed the appeal, holding that accord- 
ing to the express terms of s. 41 a certi- 
ficate was necessary. Subsefiuently he filed 
an application to obtain a review of 
the al:)ove order which came up before me 
as Sir llenrv Scott-Smith had retired since 
from service. I admitted the application 
but after heajinir ai’guments of Counsel 
for both parties I can see no reason for 
changing my opinion. 

The'inain contention of ^Ir. Sardha Ram 
is that the alleged usage could not be said 
to have the force of law and was, therefore, 
not the usage contemplated by s. 41, but 
the qualifying phrase ‘‘haviug the force of 
law" in s. 41 applies to custom as w’ell as 
to usage and it is clear that no custom or 
usage can be operative unless it lias the 
force of law. Sections 5 and 7 of the Punjab 
Laws Act make local customs and usages 
tlie rule of decision in certain specified 
cases and thus a local custom or usage 
to whicli ss. 5 and 7 apply acquires the 
force of law. Section 7 runs as below: 
"All local customs and meicantile usages 
shall be ragarded as valid, unless they 
aie contrary to justice, equity or good 
conscience or have, before the passing of 
this Act, been declared to be void by any 
competent authority." 

In the present case the usage in ques- 
tion is not contrary tojustice, equity or good 

conscience and is. therefore, valid. Mr. Sardha 
Ram contends that the usage could not 
supersede the rule of law whicli required 
each contracting party to perform his 
part of the contract as agreed upon, but 
in the case of a commercial contract the 
mode of performance may be regulated or 

modified bv the local mercantile nsaie 

♦ 

and that is what has happened in tU • pre- 
sent case. I, therefore, dismiss this appli- 
cation. No order as to costs. 

z h.. Application dismissed. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 277 of 1925. 

October 22, 1925. 

Present : — Mr. Neave, A. J. C. 

RAJA RAM— Plaintiff— Appellant 

versus 

JAGANNATH and others— Defendants — 

Respondents. 

Transfer of Property Acf {IV of ss. ‘>9, 100— 

Mortgage — Illiterate executant making mark on deed 
— Attestation by scribe, validity of — Contingent charge, 
validity of — Con.^tiuction of document — Intention of 
parties - Mortgage-deed of one property, whether can 
operate as deed of further charge in respect of property 
previously mortgaged. 

Where an, illiterate mortgagor purports to execute a 
mortgage-deed by making his mark on the deed and 
the scribe thereafter attaches an explanatory note to 
the mark and alst) attests the mark, the attestation 
is perfectly valid, [p. 508, col. 2.] 

Deeds and contracts e.xecuted liy the people of 
India ought to be liberally construed and where the 
intention of the parties is clear tlio form of words 
employed is immaterial, [p. 500, col. l.j 

In order to find that a document creates a charge 
upon immoveable property the Court need only be 
satisfied that the document shows an intention that 
the person in whose favour it is execute<l should 
have the benefit of the security of the land. 

A contingent charge is not a charge within the 
meaning of s. 100 of the Transfer of Property Act. 
[p. 508, col. 2.] 

Certain property was mortgaged by the plaintiff 
with the defendant and subsequently the plaintifi 
executed a mortgage-<lced of some other property in 
favour of the defendant wliicli contained a recital 
that if for any reason the mortgagee should lose 
possession of the property mortgaged with liiin under 
the deed or if there was any dispute as to the title of 
the mortgagor, the mortgagor would be liable to pay 
the money due under the deed before he could redeem 
the previous mortgage. The s\ib.sequent deed was 
described as a deed of further charge and the terms 
and conditions of the previous mortgage-deeil were 
incorporated into the subsequent deed: 

Held, that the subsequent deed operated as a deed 
of further charge with regard to the properly pre- 
viously mortgaged and that that properly cf)uld not 
be redeemed without paying of! the amount due 
under the subsequent deed. (p. 508, col. 2; p. 50'.), col. l.J 

Second appeal from the judgment and 
decree of the Sub-Judge, Rae Bareli, dated 
the 17th February 1925, upholding those of 
the Munsif, Dalmau, dated the I5th March 
1924. 

Mr. Ram Prasad Varma, for the Appel- 
lant. 

Mr. Bislieshwar N ith, for Mr. A. P. Sen, 
for Respondent No. 1. 

JUDGMENT. — 'I’his ajjpeal arises out 
of a suit for the redemption of a mortgage 
dated the 6th December 1901, over three 
plots of land, and of a deed of further 
charge dated the 4th January 1917. The 
defence was that there were also two other 


deeds of further charge which must be re- 
deemed. These have been marked Ex. A 2 
and A3. The plaintiff denied the genuine- 
ness of these two deeds, lie also denied 
that they were deeds of further charge. 

Dealing first with Ex. A3 it is to be 
observed that the original of this has admit- 
tedly been lost and that it has been found 
that the executants and the attesting wit- 
nesses are all dead. A certified copy from 
the Registration Department was produced 
in evidence. The learned Munsif was of 
opinion that the production of tliis as secon- 
dary evidence relieved the plaintiff from the 
necessity of proving its execution. He 
accordingly did not record any evidence as 
to execution. The lower Appellate Court 
remanded an isstie on the subject of due 
execution. The plaintiff presented himself 
as a witness and swore that the executant 
and the attesting witnesses had all signed 
the deed in his presence. 

It is now contended that the lower Appel- 
late Court was wrong in remanding the case 
and that the evidence given was insuffi- 
cient. The ground for the fir.st contention is 
that it was the duty of tlie plaintiff to prove 
his case and to have all evidence necessary 
for that purpose ready at tlie hearing in 
the First Court. The only witness, however, 
thot lie could produce or ultimately did 
produce was himself and it may be presum- 
ed that had the Court called upon him to 
give evideneeon the subject, he would have 
lieen ready to do so then, but when tlie ('ourt 
took the view which it di'i it was liardly 
possible for him to insist that liis evidence 
must 1)6 recordel. There is no force in 
this contetition. The second argument 
amounts to this that all that the plaintiff 
says is tliat the executants and witnesses 
signed in his presence. He does not say 
tliat tiie executant signed first in the pre- 
sence of the attesting witnesses and it can- 
not. therefore, lie snid that the deed was 
duly attested as is required by law. It 
does not, however, appear that anything 
was elicited from the plaintiff in cross- 
examination which would show that the 
ordinary requirements of the law were not 
complied with. It must, therefore, be as- 
sumed that the attestation was made in the 
proper way. 

Jt is not now argued that this deed, Ex. 
A-3, is not a deed of further charge. I agree, 
therefore, with the Courts below that it was 
properly executed and that it does operate 
as a deed of further charge. 
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The real contest arises over the other deed 
Ex. A 2. This deed purports to be execu- 
ted by three brothers Nabi Shah. :\Iehr Ali 
and Xajaf Ali Shah. Of these Nabi Shah 
was literate and appears to have signed 
his own name, the other two were illiterate 
and appear to have made marks with 
a pen over their names and a note that they 
executed the deed have been written by 
one Lachhman Prasad scribe of the deed who 
has been called as a witness. Jt has been 
found by the Courts below that all the three 
executants and the other three attesting 
witnesses are dead. Lachhman IVasad the 
scribe was himself a fourth attesting witness. 
He has given evidence and has deposed 
that Mehr Ali Shah and Najaf Ali Shah 
made their marks in his presence. The 
record of his statement made by the learn* 
ed Munsif is obscure in one point. It reads 
“This is signed by me. I signed it for Mehr 
Ali Manna or Najaf Ali. Nabi Shah him- 
self Najaf Ali and Mehr Ali marked the 
deed in my presence. " There appears a 
gap after the word “himself.” It would 
appear that the Courts below interpreted 
this as though the word “signed” followed 


JAGANXATH. [91 I. C. 1925^ 

the writer of a mortgage-bond wrote out the 
names of the executant who was illiterate 
and then signed his own name by way of 
attestation. It was held that the deed was 
not properly attested as required by s. 5!J 
of the Transfei- of Property Act. This 
ruling was brought to the notice of the 
lower Appellate Court and the learned Sub- 
ordinate Judge lias rightly distinguished it 
from the present case, it would appear 
that in the Calcutta case the scribe pur- 
ported to sign for the executant who made 
no mark himself. In the pi'esent ca':e the 
two illiterate executants made their marks. 
In s. 1 of tlie (Jeneral (dauses Act (X of 
1897) the word “sign” has been defined 
as including mark with reference to a per- 
son who is unable to write his name. Here 
then the two illiterate executants had, by 
making their marks, actually signed their 
names and what was written bv tlie scribe 

ft 

was no more than an explanatory label 
attaclied to what would otlierwise have been 
an unintelligible signature. There was no 
reason why he should not attest the marks 
and liis attestation of them was prefectly 
valid. 


“himself" and this is consistent with the 
deed produced. It is argued on behalf of 
the appellant that the Court would not be 
justified in interpolating this word and that 
Hie passage should be read as though Nabi 
Shah also made iiis mark. Having regard 
to the fact that no plea was taken and 
no argument adduced in the Court below 
on this point, I think that the interpreta- 
tion which that Court evidently put up on 
the words is a correct one and' that what 
the witness meant to say, though the Court 
in the haste of writing omitted it, was that 
Nabi Shah himself signed in the witness' 
presence and that Najaf AH and Mehr Ali 
also made their marks in his presence. 
This being so the witness has at least 
proved execution b>- the executants and 
attestation by himself. He has in cross- 
examination stated that he does not re- 
member exactly the order in which the 
deed was signed but here again it is 
reasonable to presume that ttie other at- 
testing witnesses also complied with the 
law. 

One objection which has been made to 
the validity of liachhman Prasad’s attesta- 
tion is based on the authority of Sristidh.ai' 
Ghosh V. Rakshakaly Dassi (1). In that case 


(1) 63Ind. Gas. 507; 
(1922) A. I. R. (c.) lea 


49 C. 438; 26 C. W. N. 261; 


d'he next question is whether this docJi- 
ment, Ex. A-2, is a deed of further charge. 
It purports to be a mortgage of certain 
other property as well as a deed of further 
charge of the property covered by the 
mortgage-deed in suit, and the learned- 
Pleader for the appellant argues that 
the charge on the property in suit is 
only conditional and, therefore, not a 
charge in law. as has been held in Madho 
Misserv. Sidh Binaik Vpadhija (2). That 
a contingent charge is not a charge within 
the meaning of s. 100 of the Transfer of 
Property Act is not denied by the learned 
Advocate for tlie opposite paity. The only 
question is of the interpretation of this 
particular deed. If the charge created is 
merely a contingent one then it cannot be 
held to operate as a charge at all. The 
learned Subordinate Judge has described 
the deed in a brief abstract. As he points 
out, it begins by reciting that three cul- 
tivated plots of land (which are not now 
in suit) are mortgaged with possession. It 
then goes on to say that, if for any reason 
the mortgagee should lose possession of 
those plots, or if there is any dispute as to 
their title, then the mortgagor shall be 
liable to pay the money due under this 
deed before he cao. redeem the original 
(2) 14 C. 637; 7 Ind. Dec. (x. a.) 456. 
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mortgage of which this deed is described 
as a deed of further charge. Then comes 
the third part of the deed which is trans- 
lated by the learned Subordinate Judge; 
“Be it known that this deed will be con- 
sidered as incorporated into and as a deed 
of further charge in respect of the mortgage- 
deed dated the 6th December 1901 by which 

three groves were mortgaged, It 

is agreed that all the terms settled upon 
between the mortgagors and the mortgagee 
in the mortgage deed of 6th December 1901 
will apply in every way in the case of this 
deed and so long as the entire sum due on 
the basis of this deed is not paid, the three 
mortgaged groves we shall not be entitled 

to redeem.” 

The argument on behalf of the appellant 
is that it is only in the event of the mort- 
gage property failing that the mortgagee 
would be entitled to treat this property as 
his security under Ex. A. 2. The deed 
is primarily a mortgage and this addi- 
tional security is added as an after-thought. 

On the other side it is maintained that 
thisis'not the proper construction. The deed 
is badly worded but as was pointed out in 
Janardan Vishnu Kulkarni v. AnaJit Laksh- 
manshet{Z)on theauthorityof thewell-known 
ftase of Hunoomanpersud Panday v. Babooee 
Munraj Koomceree (4i deeds and contracts 
of the people of India ought to be liberal- 
ly construed, and the form of words used 
is immaterial. The Court need only be 
satisfied that a document shows an intention 
that the person in whose favour it was exe- 
cuted should have the benefit of the security 
of the land. On analysing the present deed it 
would appear that the intention throughout 
is to make the land which was the subject 
of the mortgage of 1901 security for the 
further loan. Throughout the present tense 
is used with regard to the charge and not 
the future, c. g., "jiska wasiqa haza zare 
mazid kiya jata hai." It is not only in the 
event of the other property proving inade- 
quate that the mortgagee will have his 
remedy against this property but the two 
properties are equally pledged to him as 
security. 

As has been mentioned the deed may be 
divided into three parts of which the in- 
termediate part can be excised without 
making the rest of it meaningless. The 

(.3) 32 B. 386; 10 Bom. L. H. 575. 

(4) C M. I. A. 393 at p. 411; 18 W. R. 81n; Seveslre 
253 7 i; 2 Suth. P. C. J. 29; 1 Sar. P. C. J. 552; 19 E. R. 
117. 
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third part in which the charge in suit is 
dealt with can stand by itself and is not, 
as has been pointed out by the leained 
Subordinate Judge, entirely dependent on 
the second part. 1 agree with this finding 
that this is a deed of further charge. 

The appeal accordingly fails on all grounds 
and must be dismissed with costs. 

jr Appeal dismissed. 


RANGOON HIGH COURT. 

Civil Miscell.vneous Appe.vl No. 56 

OF 1924. 

March 11, 1925. 

Present:— Ur. Justice Carr and Mr. 

Justice Brown. 

KYONE HOE TSEE— Appellant 

versus 

KYON SOON SUN— Kespondent. 

Nucccs^oh .-let (X (•/ IStf-')), 5.s‘. Jrtj— Ciiil I >o« 

cedare Code picf V of .«*. II.j, O. XJA 11,^ ?*. I 

order -Advocate, consent of, effect of— Consent 
based on viis-apprchension- -Power of Court to dis- 
regard consent -Letters of Administration, pif weeding 
for— (h'der based on cri-oneous consent of Counsel — > 
Review, power of. 

A Courtis not deprived of its general authority 
over justice between the parties by an unauthorized 
act of Counsel. It is open to a party to a proceeding 
to ask the Court not to proceed to decide a matter ou 
the basis of the consent expressed by his Counsel 
where such comsent is given under a misapprehensioii 
and has not been authorized by the party himself and 
the Court has power in such a case to disregard the 

consent, [p. 511, col. 1] ^ • w 

I'lie right of review is an entirely dilTerent right 
from that given by s. 231 of the Succession Act to 
revoke a grant of Letters of Administration. The 
jiower to review conferred liy the C. P. C. is a general 
one and can be exercised by a Court whicli has been 
dealing with a contentious proceeding for the grant 
of Letters of Administration, [p. 511, col. 2.] 

Where an order for the grant of Letters of Adminis- 
tration is made on the basis of the consent of Counsel 
of one of the jiarties to the proceeding and the Court 
subsequently finds that the consent was based on a 
misapprehension, the Court has power to re\ie\v^ its 
previous order, inasmuch as there is a sufficient 
reason for review analogous to the discovery of new 
or important matter or evidence or a mistake apparent 
on the face of the record, [p- 512, col. 1.] 

Appeal against a decree of the High Court 
on the Original Bide, in Civil Regular Nos. 
52i and 522 of 1923. 

Mr. Paget, for the Appellant. 

Mr. Das, for the Respondent. 

JUDGMENT.— On the Ist June 1923 
an application was filed on the Original Side 
of this Court for Letters of Administration 
to the estate of Kyonah Kyit, deceased, by 
Kyon Soon Sun. The deceased was d, 
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Chinese Confucian, and the applicant claim- 
ed to be his son. The application was con 
tested by the appellant Ivyon Hoe Tsee who 
on the 11th June tiled a cross-ai)plication. 
She claims to l^e the widow of the deceased. 
The case between the two rival claimants 
was lixed for Iiearingon the 7th December. 
On that date the learned Judge recorded 
an order to the elTect tliat *Mr. C’hari who 
appeared for the applicant Kyon Soon Sun 
admitted that under the Indian Succession 
Act the widow had thejnior right to Letters, 
and stated that that being the case hisclient 
had no desire atithat stage to contest the 
status of the plaintitf-widow, and consented 
to Letters of Administration issningr to 
her. Letters were issued to her according- 
ly- 

On the 12th December application was 

made on behalf of Kvon Soon Sun to review 

% 

that order. Tiie reasons set forth for a 
review were that he had never given 
instructions to Mv. Chari to agree to a 
consent-order, and that he denied that the 
appellant was the legally married wife of 
the deceaserl. On the 11th March the 
Judge passed orders granting the revie wand 
setting aside the order granting Letters to 
the appellant. It is against this order that 
the present appeal is filed. Since the 
passing of the order appealed against, 
Letters have been granted to the znother of 
Kyon Soon Sun who also claims to be a 
widow of the deceased, but with that order 
we are not at present concerned. 

Objection to the order appealed against 
is taken on two main grounds. It is con- 
tended in the first place that the respondent 
was bound by the*act of his Counsel, and in 
the second place that the Court had no 
power to review the order passed by it. 

On the first ground we have been referred 
to a large number of authorities. There 
appear to be no decisions directly bearing 
on this point published in the official reports 
of any Court in this Province, but two 
unofficial reports have been referred to. In 
the case of Haroon v. Ebrahim fl) Counsel 
for one of the parties had agreed to a decree 
being drawn up for the joint possession 
of certain property. Before the decree had 
actually been drawn up, the party himself 
objected to the decree on the ground that 
his Counsel had agreed to it against his 
instructions and without his consent. It 
was also then admitted by the Counsel who 
had agreed to the decree that he had made 

‘ (1) 61 lad. Oas, 525; 13 Bur. h. T. 224, 
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a mistake in doing so. It was held that the 
agreement could not in the circumstances 
be enforced. In the case of L' Po Veikv. Ba 
Khaiu'j (2) it was held that an Advocate 
had no i)ower to bind his client to a com- 
promise decree withoTit his consent. Both 
of these cases can he distinguished from the 
Ijresent case, because it appears that in 
both cases the Advocate who appeared was 
acting on the general i)Ower conferred on 
an Advocate of the Chief Court and not 
under powers expressly conferred on him 
by vakaktnayna. In the present case the 
Advocate for the respondent Mr. Chari was 
acting under a vdkaletnama which was 
signed by liis client and which amongst 
other things gave him express power "to 
compound or compromise the case with any 
of the other parties in such manner, as to 
him might seem fit; to make admissions of 
fact or law and confess judgments on my 
behalf ... in Court". These powers 
areveiw wide, and it can hardly be conten- 
ded that they do not confer on Mr. Chari 
full power to agree to the passing of a con- 
sent order. But it does not seem to us that 
this concludes the matter. An Advocate acting 
under a I'alcaletnam-i is no doubt acting 
as the agent of his client. But it was held 
by Lord Lindley in the English case Xeal 
V. Govdon-Lemwx. (3) where the extent to 
which a client was bound by the act of his 
Counsel was in question that "the ordiuaiy 
doctrines of agency are only half of what is 
to be considered in a matter of this kind.” 
In England as explained in the case of 
Shepherd v. Pohinson (4) there are two 
classes of decided cases. In the one class of 
cases it Avas held that if Counsel acts within 
his apparent authority, the client will be 
bound by the agreement made by his Cou- 
nsel and embodied in some order or judg- 
ment of the Court. In the other class of 
cases it was held that the consent given by 
Counsel or Solicitor might be withdrawn by 
the client if the Counsel or Solicitor gave it 
under a misapprehension, before that con- 
sent order had been drawn up and perfected. 
The present case seems to us to fall into the 
second class. Orders had been passed to the 
effect that Letters of Administration should 
issue to the appellant, but no further action 

(2) 1 Bur. h. J. 1. 

(.3; (1002) A. c. 465 at p. 473; 71 L. J. K. B. 939; 87 
b. T 341; 51 W. R. 149; 66 J. P. 757; 13 T. L. R 
701. 

( 4 ) (1010) 1 K. B. 474; 88 L. J. K. B. 873; 120 L. T 
492; 35 T. L. R. 220. 
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had been taken, and no Letters had actual- 
ly issued when the application in review 
was filed. In Xcale's case (3) Lord Halsbury 
said : "The Court is asked for its assistance 
when this order is asked to be made and 
enforced that the trial of the cause should 
not go on ; and to suggest to me that a 
Court of Justice is so far bound by tlie 
unauthorized act of learned Counsel that 
it is deprived of its general authority over 
justice between the parties is, to my mind, 
the most extraodinary proposition that 1 
ever heard." In the present case the Court 
was asked not to proceed with the enforce- 
ment of the order passed by it. It is not 
necessary for us to decide here whether in 
India Counsel has the same power as in 
England to bind his client without his 
consent to a consent-decree. However that 
may be. we are of opinion that the principles 
enunciated by Lord I lalsbury must be accept- 
ed as binding on Courts of Justice in 
India no less than in England, and 
that the Courts are not deprived of 
their general authority over justice 
between the parties by an unauthoriz- 
ed act of Counsel. It was, in our opinion, 
open to the respondent to ask the Court not 
to proceed with the grant of Letters to the 
appellant on the ground that the order for 
that grant had been passed under a mis- 
apprehension that he had consented to the 
grant caused by the acts of his Counsel. 

As regards the second question which has 
been raised, it is contended that once 
Letters of Administration have been granted 
under the Indian Succession Act they can 
only be revoked under the provisions of 
s. 234 of the Indian Succession Act, and 
that the provisions of O. XL\ II of the C. 
P. C, relating to review are not applicable 
to proceedings under that Act. It appears 
to us that there is no justification for this 
contention. The right of review is given 
under s. 114 of the Code from a decree or 
order (a) from which an appeal is allowed 
by this Code, but from which no appeal has 
been preferred, or from which no appeal 
is allowed by this Code. But in r. 1 of 
G. XLVII where the right of review is again 
set forth the words "by this Code” are 
omitted. The provisions of s. 261 of the 
Succession Act specifically lay down that 
where there is contention in dealing with 
applications for Letters the proceedings 
shall take as nearly as may be the form 
of a regular suit according to the provisions 
pf the C. P. C, If this had been a regular 
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suit the right of review would undoubtedly 
have existed. Section I of the C P. C. pro- 
vides that in the absence of any specific pro- 
vision to the contrary, nothing in this Code 
shall be deemed to limit or otherwise afiect 
any special or local law now in force . . ■ 

or any special form ofi'procediire prescribed, 
But there is no provision of tlie (>ode con- 
fining the right of review to tlie ordinary 
jurisdiction of the Courts, whilst s. 201 of 
the Succession Act specifically provides 
for the adoption of the rules of procedure 
of the Code in cases such as the present. 
The right of review given by the Code is a 
general one, and we see no reason for hold- 
ing that it does not extend to orders passed 
in contested proceedings for the grant of 
Probate or Letters of Administration. No 
authority has been shown to us for the con- 
tention now put forward, and this conten- 
tion was never raised in the Trial Court. 
We have been referred to certain authorities 
as to the circumstances that must be estab- 
lished before Letters can be revoked. Ilut 
they deal with applications for revocation 
under the provisions of s. 234 of the Succes- 
sion Act or s. 50 of the Probate and Admi- 
nistration Act. There is no discussion in 
them of the right of review, Avhich is an 
entirely difierent right from that ^given by 
s. 234 of the Succession Act. We are of 
opinion that powers of review given by the 
C. P. C. can be exercised by a Court which 
has been dealing Avith a contentious matter 
in proceedings for the grant of Letters of 
Administration. And Ave do not see suffi- 
cient reason for holding that the learned 
Judge on the Original Side Avas wrong in 
holding that a good case for review had 
been made out by the respondent. 

In this original application for Letters, 
the respondent did name the appellant as a 
widow of the deceased : but before the order 
for the the grant of Letters Avas passed, he 
filed Avritten objection to the grant of 
Letters to the appellant, and one of the 
grounds taken was that she Avas not the 
legally married Avife of the deceased. 

On the day on Avhich orders for the grant 
of Letters Avere passed, Mr. Chari was not in 
Court Avhen the case was called for. He 
was hurriedly sent for and, on his arrival, 
he conveyed to the Court the impression 
that the respondent did not contest the 
right of the appellant to Letters. It appears, 
however, that, in fact, the respondent had 
given no consent, and, in his written ob' 
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jections, he quite clearly contended that the 
appellant had no legal right to the Letters. 

It further appears that Mr. Chari did not 
intend to agree to a consent order. In 
passing orders for the grant of Letters, the 
Court was acting under a misapprehension 
as to the attitude of the parties. 

AVe agree that that provides a sufficient 
reason for review analogous to the discovery 
of new and important matter or evidence, or 
a mistake apparent on the face of the 
record. 

^ We are, therefore, of opinion that no suffi- 
cient reason has been shown for interference 
in this appeal. We dismiss the appeal 
with costs — Advocate's fee five gold mohurs. 
z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT, 

First Civil Appeal No. 10 of 11)24. 

October 21, 1925. 

Present: — Mr. Neaves, A. J. C. 

PIRTHl DIN Axn another — Plaintiffs — 

A ppellants 
versus 

RAM LAL AND another— Defendants — 

Respondents. 

Hegistration Act {XVI of lOOS), ss. (0), JS— Stand- 
ing trees, whether immoveable property— Place of 
registration- -Transferor acquiring property in oy'dc” 
to register document within particular District, effect 
of -Registration, validity of. 

Wliere a transferor floes not actually own tlic pro- 
perty which he purports to transfer, a’mere insertion 
in the deed of transfer of a description of such pro- 
perty will not legalize the registration of the deed in 
the registration district in which that property is 
situated. Where, however, in order to enable himself 
to register a deed within a particular registration 
district, a transferor first aCfjuires property within 
that district and then inchides that property in the 
deed of transfer, the registration of the deed within 
that district is perfectly valid, [p. 513. col. 2; p. 511. 
col. 1.] 

In order to determine whctlier a standing tree is 
or is not immoveable property within the meaning 
of tho delinition contained in s. 2 (6) of the Registra- 
tion Act the intention of the purchaser must be taken 
into consideration. If the intention is sooner or later 
to sever the tree from the soil and to use its wood 
for industrial purpose, then it must be regarded as 
coining within the exception to the delinition but not 
otherwise [p. 511, cols. 1 & 2.] 

Appeal against an order of the Sub- 
ordinate J udge, Gonda, dated the 5th. No- 
vember 1923. 

Mr. B. N. Srivastava, for the Appellants. 

Mr. S. N, Roy,{oT the Respondents. 

judgment.— T his appeal arises 
out of a suit for a declaration that a deed 
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of gift executed by one Ganga Ram in 
favour of Ram Lai is invalid and that 
the plaintiffs will be entitled to the property 
after the (leath of Ganga Ram's widow. 

Ganga Ram was an old man of 89 or 85 
years of age. He lived and carried on 
business at Balrampur as a grain merchant. 
Ram^ Lai, the donee is the son of Ganga 
Ram’s wife by a former husband. The 
plaintiffs are the sons of Ganga Ram’s bro- 
ther. 

Ganga Ram died on the 1st February 
1920. On the previous day a sale-deed 
was executed in his favour under which 
one mango tree at Balrampur was transfer- 
red to him for Rs. 40. This deed was regis- 
tered at Balrampur between land 2 f. m. on 
the 31st of January. On the same day be- 
tween 3 and 4 p. m. another deed was regis- 
tered under which Ganga Ram gave to 
Ram Lai a house at Nawabg'^anj in the 
Gonda District and the mango tree of which 
he had just become the owner. The deed 
was registered at Ganga Ram’s own house 
at Balrampur, the Sub-Registrar visiting 
him for the purpose. This deed' of gift pur- 
ports to be attested by no less than seven 
witnesses. Its validity has been assailed in 
this Court on two grounds (1) that it was 
not signed in the presence of any two of 
the attesting witnesses and (2) that its re- 
gistration was invalid. The house con- 
veyed by it is within the jurisdiction of the 
Sub-Registrar of Tarabganj and not of the 
Sub-Registrar of Balrampur and it is alleg- 
ed that the transfer of tlie mango tree was 
an entirely fictitious transaction merely en- 
tered into in order to enable registration 
to be made at Balrampur. 

The learned Pleader for the appellant 
has taken the Court through the evidence of 
the -witnesses produced to prove attesta- 
tion. Among these are four of the 
persons whose names appear on the 
deed of gift, another is the scribe and 
another the Sub* Registrar, Numerous in- 
consistencies and contradictions in this 
evidence have been pointed out. The deed 
of gift is written on two sheets of paper 
the first of w’hich bears an impressed stamp* 
Each sheet was signed by Ganga Ram 

and marked w'ith his thumb-impression. 
Three of the attesting witnesses signed on 
the first sheet and four on the second. On 
the back of the first sheet is the Sub-Ro* 
gistrar’s endorsement and the two of the 
attesting witnesses (Bahadur Lai and Patan 
Din) identified the executant Ganga Ram^ 
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before the Sub-Registrar and signed his 
endorsement. 

Some of the discrepancies relate to the 
particular sheet on which each of tlie 
attesting witnesses signed but tlie more 
important ones relate to the time at which 
the signatures were made and the persons 
who were present. Three of the witnesses 
produced depose that the deed was signed 
and attested after the arrival of the Sub- 
Registrar and in his presence. This is 
denied by the Sub- Registrar. There re- 
main, however, two attesting witnesses 
who x^ositively depose that they saw tJanga 
Ram sign the deed and that he did this in 
the presence of themselves and most of the 
other attesting witnes.^es. In vieAv of the 
long time nearly four years which has 
elapsed between the transaction itself and 
the date when these witnesses gave evidence 
it is not surprising that a certain number 
of inconsistencies are to be found in their 
statements. 1 agree with the Court below 
that the deed is proved to have been attest- 
ed as required by law. 

There remains the question of the validity 
of the registration. iSection 28 of the 
Indian Registration Act, 1877, provides that 
every document Avhich by s. 17 is 
required to be registered shall be presented 
for registration in the office of the Sub- 
Registrar within whose Sub-District the 
whole or some portion of the property to 
which the document relates is situated. 
A deed of gift of immoveable property is 
such a document. As has already been men- 
tioned the house transferred under it is 
within the jurisdiction of the Sub- Regis- 
trar of Balrampurand it is contended on 
behalf of the appellants that the mango 
tree situated within Qasha Balrampur has 
been included in the deed simply to enable 
registration to be effected at Balrampur, 
and that actually the tree never belonged 
to Ganga Ram, the so-called sale to him 
on the same day being merely a fictitious 
one. There is a further argument that in 
any case the mango tree is not immoveable 
property within the meaning of s.2 (6) of the 
Registration Act. 

For the first of these contentions the 
learned Pleader for the appellants relies on 
Harendra Lai Roy Clioivdhuri v. Hari Dnsi 
Debi (1) and Biswa Nath Prasad v. Chandra 

(1) 23 Ind. Cas. 037; -11 C. 972; 27 M. L. J. 80; (1914) 
M. \V. N. 462: 10 M. L. T. 6; 18 0. W. N. 817; IS) C. 
L. J. 484; 16 Bom. L. R. 400; 12 A. L. J. 771; 1 h. 
y\. 1050; 41 I. A. UO (P. C.). 
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Xaraya7i Choivdhury (2). In the first of 
these two cases it was found that in order 
to enable registration to take place at 
Calcutta a certain house which had no 
actual e.xistence had been included 
in mortgage. Tlieir Lordship.s of the 
Privy Council held “That this parcel 
is in fact a fictitious entry, and repre- 
sents no jiroperty that the mortgagor 
possessed or intended to mortgage, or that 
the mortgagee intended to form i)art of his 
security. Such an entiy intentionally made 
use of by tlie parties for the purpose of 
obtaining registration in a District ivhere 
no part of the property actually charged 
and intended to be charged in fact exists, 
is a fraud on the Registration Law and no 
registration obtained by means thereof is 
valid." 

In the second ca.'=^e it was found that a 
part of the property included in the mort- 
gage actually existed but that the sale by 
which it purported to liave passed to the 
ownership of the mortgagor was a fictitious 
one, that the mortgagor, therefore, had no 
interest in it and the parlies to the mortgage 
never intended that it should form part of 
the security. It was held that the case 
stood on the same footing for the purpose 
of the Registration Act as Harendra' s cases 
( 1 ). 

Now it is clear that in both these cases 
the princiide is the same; that where a 
transferor does not actually own the property 
which he purports to transfer a mere, inser- 
tion in a deed of a description of such pro- 
perty will not legalise the registration of 
the deed in (he registration District in 
which that property is situated. The 
important question, therefore, for decision 
in this case is wliether at the time when the 
deed of gift was registered Ganga Ram had 
actually acquired a title to the mango tree. 

The vendor of tlie tree, one Abdul 
Rahman, has appeared as a witness and has 
testitied quite frankly that Ganga Ram asked 
him to sell the tree simply in order that 
he might by owning it be able to get a deed 
registered in Balrampur. It is suggested 
that this proves that the whole transaction 
was merely a colourable one intended to 
evade the Registration Law. I am unable 
to agree to this point of view. It is not a 
question of evading the law but only of 
complying Avith the requirements of the 
laAV. If Ganga Ram desired to obtain 
registration at Balrampur, and if he could 

^2) 63 Ind. Caa. 770; 48 C. 509; 48 I. A. 127 (E^ C.;. 
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only do lliis Ijy including in his deed of 
gift immoveable property situated in Hal- 
rampur and if, in order to put himself in 
this position, lie acquired such immove- 
able i)roperty, it seems to me that he was 
nn-rely doing what he had a perfect right to 
do. 

Abdul Rahman's own title to the tree 
has been (pieslioned. It is true that the 
number ot the plot on which it stands 
has been proved to have been incorrectlv 
entered in the sale-deed but the other par- 
ticulai's and the boundaries given in that 
deed have been shown to be correct and I 
iiave nodoui.t that the error arose from 
haste in the preparation of the deed. There 
is a good deal of evidence that the tree 
belonged to Abdul Rahman. 'J'he only 
witness to the contrary is the Fa'wari. Tne 
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then they must be regarded as coming with- 
in the exception to the delinition but not 
otherwise. Jn the present case there is 
son.e eviden<-e that since its purchase Ram 
Lai to whom it passed under the deed of 
gift has been collecting the fruit of it and it 
has certainly not yet been cut down. It 
must, therefore, be held that it was not pur- 
chased as timber but is immoveable pro- 
perty for the juirposes of the Registration 
Act 

liie ])laintitfo’ appeal fails and is dismiss- 
ed with costs. 

^ Appeal dismissed. 


entry in the papers on which the appel- 
lants rely showing that the tree is the juo- 
perly of the Ralrami)ur Estate is of very 
questionable value. The Estate has not 
been shown to claim it and though, if the 
J’ativari is to be believed practically all 
the other mango trees in Balrampur should 
be similarly recorded those belonging to 
Abdul Rahman are the only ones which 
the Pafwari has entered as the Estate’s jun- 
perty. 1 liold with the learned «ubordinate 
Judge that the tree belonged to Abdtd 
Rahman and that it was tranferred by him 
to Ganga Ram. 

Tlie last argument put forward on ijehalf 
of the appellants is that a mango tree is 
‘ .•standing timber” and as such is expressly 
excluded from the dehnition of immove- 
able property in the Registration Act. A 
decision of the Bombay High Court in 
Krishnaraow Bahaji (3j, to the elTect that in 
some i:>arts of the country where mango 
trees are used for timber they would come 
within this exception, has been cited. It 
is, no doubt, true that in these Provinces 
mango wood is one of the commonest kinds 
of timber and is generally used in build- 
ing and for other purposes. It has, how- 
ever, been held by a Bench of this Court 
in Rainman Lai v. Rain Gopal (I) that in 
order to determine whether mango trees are 
or are not immoveable property the inten- 
tion of the iHirchaser must be taken into 
consideration. If the intention is sooner or 
later to sever the trees from the soil and to 
use their wood for industrial purposes 

(3) 24 B. 31; 1 Horn. L. R. 480; 12 Iiid.Dec. (s s) 
557 ' ^ 

{,4) 35 lad. Cas. 713; 3 0. L. J, 367, 
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Ml X'lBADRA XAIXAR a.M) others — 

D 1 : FB N n A N TS — R es ih ) x d e x ts . 

Transfer nf I’mprrty Act (IV r.f ]SSJ) s. -5.5- 
Lnnijation Act (IX of Sch. I. .IrC //d- 

€fu(or and }>urch(ue7'- Implied covenant for title— 
Decree atjuinst rendor hy third person — Failure af 
L- nsideration Limitation, operation of — Appeal by 
rendor, effect of. 

-V suit lor com[)en5:ation for Oreacli of c.vpress or 
inn)lied covenant for title and c[uirt enjoyment ia 
le^pcct of a sale-<ieed e.xeeuted after coming into 
force of the Transfer of Property Act is governed by 

Art. 110 of Sell. I to the limitation Act. [p. 515, 
col. 2.J 

i he statutory covenants under s. 55 (2). Transfer of 
1 loperly Act, are attached to the transaction of (he 
sale ami not merely to the (*ontrnc:t which precedes 
the sale. 1 herefore, contracts which arc to be con- 
tained in a sale-deed or .such terms of contract which 
the law imports into a sale are contracts within the 
meaning of Art. 116 of Sch. 1 to the Limitation Act. 
ll>. ol5, cols. 1 & 2.] 

Ariniachala Aiyar v, Ramaamni Aiyar, 25 Ind. 

I L. W. 641); 27 .\4. I. d. 517; 16 
-M. I>. I. 307, relied on. 

here the title of a vendor is found against him 
in a suit by a third person, the consideration for the 
sale fails and limitation runs against the purchaser 
iiom the date when the decree of the (’ourt is given 
m favour of such third person. The date when the 
decree is coiiliriued in appeal and second appeal is 
immaterial, fp. 51.5, col. l.J 

- C/mnd Boid v. Pirthichand Lai Choudhnry, 

oO Ind. Cas. Ill; 46 C. 070; 17 A. L. J. 514; 30 M. L. 

J. 00 /; 23 C. \V. N. 721; 21 Bom. L. K. 032; (1919) M. 

X. 206; 30 C. L. J. 71; 26 M. L. T. 131; 10 L. W. 
41b; 4b I. A. 52 (P. C.), followed. 

Second appeal against a decree of the 
Uoui*t of the Subordinate Judge, Vellore, 
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in A. S. No. 31 of 1922, (A. S. No. 67 of 1921 
on the tile of the District Court, North 
Arcot), preferred against a decree of the 
Court of the District Munsif, Arni, in O. 
S. No. 1043 of 1917. 

Mr. N. S. Rangasawmi Iyengar^ for tlie 
Appellant. 

Mr. Patanjali Sastry, for the Uespondent. 

JUDGMENT. — The plaintiff purchas- 
sed some property from defendants Nos. 1 
to 3 under Ex. A. After the sale, a suit was 
brought by one Ammani Ammal for half 
the share of the property on the ground that 
she was entitled to it as the heir of her 
deceased son. That suit was decreed by the 
first Court on 20th March 1913. There was 
an appeal against the decree which was 
decided on 13th April 1914 and the^second 
appeal was decided on 1st March 1917. The 
plaintiff who was not given i)ossession 
under the sale sued for possession of the 
property and he was given a decree for 
possession of half the property on 22nd 
December 1913. The present suit was tiled 
on ICth November 1917. 

Mr. Patanjali Sastri, for the respondent, 
contends that the suit is barred by limitation. 
His contention is that either Art. 62 applies 
or Art. 97. Under Art. 97 of the Limitation 
Act a period of 3 years is given for bring- 
ing a suit for money paid upon an existing 
consideration which afterwards fails. The 
Subordinate Judge has not definitely held 
that Art. 116 applies. His view is that the 
matter was not finally disposed of till 1st 
March 1917 when the second appeal was 
decided. This view of the law is wrong, 
d’he consideration for the sale failed when 
the decree of the first Court was given in 
Ammani Ammal's favour i. e., on 20th March 
1913 [Vide Hukum Chand Boid v. Pirtkichand 
Lai Choudhury (1)]. 

The next question is whether Art. 116 
applies. In this case the document is a re- 
gistered document and the plaintiff gotonly 
half the property and he did not get a title 
to the other moiety. Mr. Patanjali Sastri s 
contention is that there was no covenant in 
writing for good title. He urges that the 
statutory covenants embodied in s. 55 (2) of 
the Transfer of Property Act should not be 
imported into the sale deed as s. 55 speaks 
only of a contract. lam unable to accept 
this contention. The statutory covenants 

(1) 50 hul. Cas. 444; 46 C. G70; 17 A. L. J. 514; 3f. M. 

L. J 557; 23 0. W. N. 721: 31 Bom. I.. R. 632; (1919) 

M. W.N. 258; 30 C. L. J. 71; 26 M. L. T. 131; 10 L. 
W. 416; 4G I. A. 52 (P. C.}. 
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are attached to the transaction of the sale 
and not merely to the contract which 
precedes the sale. Tohold that thestatutory 
covenants under s. 55 apply only to con- 
tracts and not to sales would be defeating 
the object of s. 55. If the statutory cove- 
nants do not apply to the actual sale itself, 
the vendor who executes a sale-deed is re- 
lieved of the liability which is cast upon him 
by the Statute under s. 55. No doubt under 
the English conveyancing practice all the 
covenants of title and covenants for quiet 
enjoyment are set out in the deed itself, but 
under the d'ransfer of Property Act the 
technicalities of the English conveyancing 
have been done away with and in the case 
of a sale of i)roperty all the covenants which 
are usually found in an English conveyance 
deed are to be read into the sale-deed by 
reason of the provision of the Transfer of 
l^roperty Act. The contention of Mr. 
Patanjali Sastri is that Art. 116 speaks only 
of breach of contract inwriting anddoes not 
apply to a sale-deed. The sale itself may 
not be properly called a contract in writing 
but contracts which are to be contained in 
a sale-deed or such terms of contract which 
tile law imports into a sale are contracts 
within the meaning of Art. 116 and a sale- 
deed comes within Art. 116 of the Limitation 
Act. It is unnecessary to discuss the matter 
further asa Bench of this Court, after a care- 
ful consideration of the cases, has come to 
the conclusion that a suit for compensation 
for breach of express or implied covenant 
for title and quiet enjoyment in respect of 
a sale-deed executed after coining into force 
of the Transfer of Property Act is governed 
by Art. 116 of the Limitation Act [A?ania- 
chala Aiyar v. Ramasami Aiyar (2)]. With 
the reasoning of the learned Judges I 
entirely agree and I hold, therefore, that 
Art. iTh applies to this case. 

It is next contended by Mr. Patanjali 
Sastri that tlie document itself has by 
express terms made the statutory covenants 
as to title of quiet enjoyment inapplicable. 
I do not think the document is capable of 
that interpretation, Edhil yengalal kalan 
illai are only capable of meaning that the 
transferors had not treated any encumbrance 
on the property and this does not mean that 
the vendors had no title to convey. There 
is nothing, therefore, in this contention. 

The Subordinate Judge accepted the con- 
tention of the appellant and has in the 

(2) 25 lad. Cas. 618; 38 M. 1171; 1 L. 4V. 819; 27 M 
L. J. 517; 16 M. L. T. 397. 
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concluding portion of the judgment directed 
the plaintin to surrender the moiety of the 
property in his possession before he could 
get the amount of consideration for the 
other moiety which he liaf^i lost. I do not 
seewhyttie I'iaintiff should surrenderthe 
half to whicJi he has got a good title when 
he sues for damage.s for breacli of the cove- 
nants oi title in respect of thv' other half. 
The lower ( 'onrt's decree should, therefore, 
be modified by deleting tlie jinj lion of the 
decree as regards the surrender. The words 
to be omitted are “on phdntilY surrendering 
possession of the lands which he olHained in 
pursuance of the decree in O. S. Xo. 500 
of 11)12 on the tile of tlie District Munsif's 
Court, Ariii, on or before the 7th davof June 
1022 ". 

As regards tlie amount payable to the 
olaiiitili ijy the defendants both the Vakils 
lave consented to juit in a statement. It 
is agreed by both parties that the amount 
payable to plaiutilr is Ks. 702-4-7. The 
plaintiff will have interest at (! per cent, 
from date of plaint. Paragraph 2 of the 
lower Court's decree to be deleted. Parties 
will pay and receive proportionate costs 
throughout. 

V. X. V. 

z. K. Decree modified. 


MADRAS HIGH COURT. 

Okigi.nal Sin-: Ari'twr Xo. liT or 1022. 

March 23, 1925. 

Present: — I\lr. Justice Kuniaraswami 
Sastri and Mr. Justice Krishnan. 

A X G A i\l U '1 1 1 P’ M U D A L 1 A P — P la inti ff — 

AI’PFLLANT 

versiis 

KATXA MUDALIAR and oTiiEiis — 
Defendants— Kespoxdents. 

Partition .-Ic* (IV of ISOJ;, s.‘t. 2, -I, scope of — Order 
for sale under s. 2 ~ i^ubsequent application by party 
for purchase under S', .i, u hether maintainable. 

The procedure laid down in s. 3 of tlie Partition 
Act cannot bo applied after tl.e Court has directed 
a sale of the property under s. 2 of tlie Act. The 
proper lime lor a party to apply under s. 3 to buy 
the properly at a valuation fixed by the Court, is 
before the Court makes an order under s. 2 for sale, 
and after a request had been made by one of tlie parlies 
that the property should be sold. Once a final order 
is made as between the parlies tliat (lie property 
should be sold under s. 2, no order can be made under 
8. 3. [p. 510, col. 2; p. 517,col. l.J 

The share-liolder who offers to buy the property 
and at ■whose instance a valuaticn ie made by the 
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Court is the p- rsoii who is entitled to buy the pro- 
pertv. 4 Ilf Wi'rds ‘ siu-ii sliai'e-liold. r' wfiicli occur 
in 111'- la!i -r p,ui of cl. b of s. 3 nec'ssarily mean 
lb ' sliuif-liohh r who ap|>licd for leave to buy. [p. C17, 
col. 1 


Apfteal from an order of Mr. Justice 
Coutts J’rotter. dated 2nd October 1922, 
and ):iasspd in the exercise of tlie Ordi- 
nary Original (hvil Jurisdiction of the 
lli.gh {\mvt in Chvil Suit Xo. 750 of 1919. 

Mr. k. Jauannada Iyer, for the Appel- 
lant. 

-Mr. 1*. X. (lorindachnriiir, for the Re- 
spondent. 

JUDGMENT. — This is an appeal 
against an ni’der jiassed under the Partition 
Act \\ of 1693. The ])!aintilf, who is tlie ap- 
pellant before us, as one of the co-parceners 
of a family consisting of 3 co-parceners, 
brought a iiartiticui suit for his share. 
M lieu the decree was passed in the suit, 
we find an order jiassed by the learned 
Trial Judge liy consent of parties that the 
property in suit, a liouse, should he sold 
under the Partition Act unless the Official 
Referee found it convenient to divide it by 
metes and bounds. This was a consent 
order. The Olficial Referee afterwards 
found that it was not convenient to divide 
the house into two halves and give one-half 
share to the pjlaintilf and the other half to 
the defendants. It was, therefore, decided 
to sell the property under the Partition Act, 
but in tlie order made for this purpose, the 
learned Judge, Coutts- Trotter, J., did not 
make it clear under what section of the 
Partition Act the sale was to take place. 
An application was subsequently made by 
the plaintiff under s. 3 of the Partition -Vet 
claiming to buy the property at a valuation 
fixed by the Court. This was disallowed by 
Coutts-Trotter, J., but on appeal to the Appel- 
late Court, the late learned Chief Justice 
Sir Walter Schwabeand Wallace. J., revers- 
ed that order and sent the case back to be 
disposed of according to law. In remand- 
ing the case they did not order that action 
should be taken under s. 3 of the Partition 
Act but simply directed that the case must 
be disposed of according to law. 

It is clear to our minds that s. 3 of the 
Partition Act cannot be applied after 
the Court had alread}' directed a sale 
and in this case the sale was with the 
consent of all parties. The sale which was 
directed was a saleiinders. 2of the Partition 
Act. Section 3 begins by saying “If, in any 

case in which the Court is requested under 

the last foregoing section to direct a sale 
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ttnyothershare-liolder applies for leave lo buy 
at a valuation the share or the shares of the 
party or parties asking for a sale, the Court 
shall order for a valuation.” It seems to 
us, therefore, that the proper time to apply 
under s. 3 is before a Court makes an order 
under s. '2, and after tlie request had been 
made by one of the parties that the property 
should be sold. Unless we construe, the 
two sections in this manner there will be 
much dilliculty in applying them. Once a 
final order is made as between the parties 
that the property should be sold under s. 2, 
and that meansa sale open tothe publicwhen 
anybody might bid for the properly unless 
it is expressly restricted to be between the 
parties only, no order can be made under 
8. 3, as it is too late then to apply under 
that section. Section 3 contemplates that, 
when the application is made by one of the 
parties to direct a sale of the property and 
before the Court makes the order, any other 
party who is entitled to a share in the pro- 
perty may at once apply for leave to buy 
at a valuation, and when such an applica- 
tion is made, the Court is bound under the 
section to direct a valuation of the shares 
of the party asking for sale to find out 
what its proper value is, and the party who 
has offered to buy is entitled to buy that 
Bhare at that valuation. If he fails lo do 
so, his application would be dismissed and 
he will be made responsible for costs under 
cl. (3) of s. 3. Clause (2) provides for more 
than one parly ai)plying at the same time 
for leave to buy as provided in sub-s. (1) 
of cl. (3). There is no difficulty in constru- 
ing the section in this manner. We are not 
able to agree with the construction put on 
s. (3) by Coutts Trotter, J., where he says 
that when an application is made for buy- 
ing by one of the share-holders, any share- 
holder can ask that the property should 
be sold to him at the valuation arrived at ; 
if that view is taken, there will be no end 
of trouble between competingshare-holders. 
It is clear that the share-holder who offers 
to buy and at whose instance the valuation 
is made by the Court is the person who is 
entitled to buy. The words “such share- 
holder” occurring in the latter part of 
cl. (1) of the section must necessarily mean 
the share-holder who applied for leave to 
buy. In this case s. 3 does not apply. The 
parties have already agreed that the pro- 
perties should be sold under s. 2 and that 
consent has not been set aside by any 
order and is still in force. 
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One farther dilliculty in applying s. 3 in 
this cassis that it is not shown that the 
defendant applied for the sale for it is only 
then that his share can be valued and dealt 
with under s. 3. The fact seems to be that 
b)th parties were present at the time when 
the tlecree was passed and agreed to the 
sale being ordered and neither party act\ial- 
ly m i le the application for sale. In these 
circumstances we direct that the property 
be sold by public auction under s. 2 of the 
Partition Act. Both parties will be at liberty 
to bid a id set off th^ir respective shares 
if they djecome pun-has^’s. The public 
will also have a right tob.'d it the auction. 

It was argued that the plaintiff should 
be compelled to adliere to the liirl that he 
made once before to the Official Referee of 
Rs. 10,000 for this property; but we tiiink 
that that cannot be insisted upon, because 
the bid was made when it was not clear as 
to what the rights of the parties were. 

The decree will l)e modified as above 
stated and the case will go back to the 
Official Referee for disposal in tlie light of 
the above observations. 'Flie appellant will 
pay to the respondent half of the taxed 
costs. 

V. N. V. Decree modified. 

7.. K. 


CALCUTTA HIGH COURT. 

Appeal from Applm.l.ate Decree 
No. 1051 OF 1923. 

June 8, 1925. 

Present : — Justice Sir Ewart Greaves, Kt., 
and Mr. Justice R. B. Ghose. 

PURN'A CHANDRA MLKERJI axd 
AN oTiiEis — P laintiffs — Appullants 

versus 

GOPENDRA KRISHNA KUNDU and 
OTHERS — Defendants — Respondents. 

Specific Relief Act (I of 1877), .ss. 7.5, 27~Aoree- 
ment for sole of ijnnioveable property — Ayreevient by 
adult on behalf of kiniself and of miiior co-owner — 
Specific performance with regard to share of adult, 
whether can be enforced — Subsequent transferee from 
vendoi — iVoP’cc, jiroo/ of. 

Where a person agrees to sell hi.<» share in certain 
immoveable property along with the share of a minor 
co-owner on whose behalf ho purports to act as a 
guardian, there is nothing to prevent the vendee from 
enforcing specific performance of the contract of sale 
so far as the interest of the vendor himself, ivhich he 
■was competent to transfer, is concerned. The provi- 
sions of s. 15 of tiic Specific Relief Act are applicable 
to such a case. [p. 51S, col. 2.] 
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A suit for sj)rcilic I'f’rfonuance nf a ■•nntraot for 
the sale of immoveable prDperty is lial>Ie to be dis- 
ini'Si'd as atrain-'t a sub<et[Ufnf transfeiee from the 
M-ndorin tlic a! , iie - of proof that .such subse([ueDt 
t raiisfi-ree had purclia-SiMl tlu^ i>roj>ei'ty with iK)tico of 
tlic ('ontract in favour of the I'laintiff. [p, ols, col. 2.] 

Appeal against a decree of the Subordi- 
nate Judge, Xadia. dated the 20th Decem- 
ber 1922, reversing that of the .Munsif, 
h'irst Court at Krishnagar, dated the 20th 
of l'’ebruary D)22. 

Mr. D. X. Batfchi (with him Habus -fotis 
('handra Guha and MoJitni MoJian Bhatta- 
clini'ji for the Api^ellants. 

Jahnavi ('haran Das (tupia, for 
the Respondents, 

JUDGMENT. 


Ghose, J. -This is an appeal wliich 
arises out of a suit for specitic perform- 
ance of a contract for sale of 8-annas 
share of certain properties entered into by 
the defendant No. I in favour of the i)laint- 
ilTs. In the agreement for sale the <lefend- 
ant No. 1 purported to have agreed to 
execute a kabala for 8-annas of the 
property, one-half of which, that is to say, 
4-annas share, belonged to the defendant 
No. I and the other half belonged to his 
infant nephew defendant No. 2. JTe plaint- 
iffs brought the suit aganist the defendant 
No. 1 as Avell as his nephew. Prior to the 
suit, the disputed proi)erty had been pur- 
chased by the Kundus who were added as 
defendants under an order of the Court but 
the plaint Avas not amended and it was not 
stated on Avhat ground they Avere sued, or 
the grounds on Avhich relief Avas claimed 
against them. 

The Court of first instance dismissed the 
suit Avith regard to the share of defendant 
No. 2 but decreed it Avith regard to the 
■bannas share of defendant No. 1 on payment 
of the full price agreed to have been paid for 
the shares of both the defendants. This Avas 
evidently done in accordance Avith s. 15 of 
the Specific Relief Act. Both the plaintiffs 
and the defendants appealed from that 
decree. The plaintiffs claimed specific 
performance with regard to the share of 
defendant No. 2 also and the defendants 
urged that the Avhole suit ought to bavebeen 
dismissed. The learned Subordinate Judge 
dismissed the appeal of the plaintiffs and 
decreed that of the defendants. His ground 
was that the express slipulatioii in the 
contract Avas for selling the 8-annas share 
of both the defendants by a joint deed of 
sale and as that could not be carried into 
effect on account of the minority of the 


defendant No. 2, the Avhole contract should 
fail. The contract according to the learned 
Subordinate Judge Avas an entire indivisi- 
ble contract and not capable of performance 
in part. It seems to me, however, that the 
defendant No. I Avas perfectlj* entitled to 
enter into an agreement Avith respect to his 
own share of the ])roperty, without reference 
to the interest of his infant nephew ; and 
that being so, there is nothing in laAv to 
prevent the plaintiffs from enforcing the 
contract as against the defendant No. 1 
with regard to his shaie of the property. 
The provisions of s. 15 of the Specific 
Relief Act Avould, therefore, apply to the 
present contract. AVith regard to this point 
the decision of the learned Munsif is correct 
as he decreed specific performance on the 
plaintiff paying the entire purchase-money 
Avhich he contracted to pay for the shares 
of i)oth the defendants Nos. 1 and 2. The 
difficulty, however, arises Avith refer- 
ence to the Kundus, the subseciuent pur- 
chasers. Tlie plaint did not allege that 
they Avere purchasers Avith notice of the 
agreement entered into by the defendant 
No. 1 Avith the plaintiffs. In the absence 
of such an allegation or proof of the fact 
that the Kundus had purchased Avith notice, 
the suit for specific performance Avas liable 
to be dismissed whatever other remedy 
the plaintiffs might have as against the 
defendant No. 1. The Trial Court, hoAvever, 
raised an issue on the question of the bona 
jides of the purchase of the Kundu defend- 
ants and whether they had purchased with 
notice. That such an issue Avas alloAved to 
be raised supplies the deficiency in the 
plaint. The Trial Court found that the 
Kundu defendants had purchased Avith 
notice. There is no finding, hoAvever, of 
the Subordinate Judge on that point. He 
simply decided the point on the ground 
that the plaint Avas not amended showing 
the accrual of a cause of action as against 
the Kundus Avhen ihey Avere added as de- 
fendants and he considered it unnecessary 
to discuss the points raised concerning 
them. As aa'c have held that the decision 
of the Subordinate Judge Avith regard to 
the question of the divisibility of contract 
is erroneous it must be decided Avhetherthe 
plaintiffs are entitled to a decree as against 
the Kundu defendants and it is, therefore, 
necessar}’ to decide the questions Avhich 
affect them. 

The judgment and decree of the Sub- 
ordinate Judge are, therefore, set aside 
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except with regard to the dismissal of the 
suit agdiust defendant No. and the case 
is sent back to his Court for a hearing of 
the appeal and deciding the l2tli issue 
raised in the Court of the Munsif. If he 
finds that the Kundu defendants were 
bona fide purchasers without notice the suit 
for specific performance must fail. In that 
case the Court will consider whether the 
plaintiffs are entitled to damages as against 
defendant No. I. If he finds that the 
Kundus had purchased with notice of the 
agreement entered into with the plaintiffs, 
a decree for specific performance as passed 
by the ^lunsif on the terms set forth above 
must be made as against all the defendants 
except defendant No. 2. The decree in 
favour of defendant No. '2 will stand. 

The costs of the hearing of this appeal 
and the costs of the ('ourts l)elow will abide 

the result. 

Greaves, J.— I agree. 

z K. Appeal allowed in part. 


MADRAS HIGH COURT. 

Srco.sd Civiii AppaAL No. 805 of 102i. 

October 14, 1924. 

Present Mr. Justice Devadoss. 
VONNAKOTA VfRA JU— P l-viatiff 

— Appellant 
versus 

VATSVAYA BANGARATU and another 
— Defendants — Respondents. 

Civil Fvocedvrt Code. (Act V of }UHS). a. lU. O. 
XXX.III, r. H), o. XLI, r. di— Pauper suit ■ Cuiiipro- 
mise— Withdrawal of suit—Property o'nmned hi/ 
pan oer under compromuse in nam: of third person 
('ourt, power of, to direct bsaiimidai* to pay Court- 
fees— Inherent power of Court -Fraud— Party guilty 
'of fraud, whether can recover property conveyed to 
third person. 

Wher^ a parson obtains a conveyance of certain 
property in the name of another with tho object of 
cheating two people and successfully cheats one of 
them, this is a sullicient ground for the Court refusing 
to help him in recovering the property from the 
person in whose name tho conveyance Avas obtained. 
Ip. .520, col. 1.1 

Where a plaintiff in a pauper suit compromises 
the dispjite with the defendant and evades the pay- 
ment of Court-fees by obtaining a conveyance of the 
property given to him under the compromise in the 
name of a third person, the Court has no power in a 
subsequent suit by a transferee of the pauper plaintiff 
to recover the property from the benumidar to direct 
the latter to pay Court-fees which should have been 
paid by the pauper plaintiff in the previous suit. 

Ip. 520. col. 2.1 , . 

Section 151 of the 0. P. C. does not authorize a 
Court which tries a subsequent suit to pass an order 
with reference to a previous suit. |t6id] 


W'lioic a subordinate Court pnsse.s nn improper 
order and the matter is taken up on appeal to a Court 
which is empowered to hear appeals from llie orders 
of such subordinate Court, the Appellate (\)urt lias 
jurisdiction to set matters right by passing the appro- 
priate order, [p. 520, cols. 1 A: 2.] 

Second appeal against a decree of the 
C'ourt of the Additional Subordinate Judge, 
Rajahmundry, in A. S. No. 76 of 1921, 
(A. S. No. 100 of 1921, on the iile of the 
District Court, Godavari), preferred against 
a decree of the Court of the District iMun- 
sif, Rx/.ole, at Amalapur, in (.). S. No. 7G.‘5 
of 1919. 

Mf. T. r. Subba Rao,iov the. A]>pellant. 

Mr. K. Venkatarama liajii, for the Re- 
spondents. 

JUDGMENT. — The fir.st point argued 
ill this second appeal is that no fraud was 
perpetrated by the })laintifi' pulling the 
properly in the name of the first defendant 
and that, therefore, he is entitled to get 
back the property which was conveyed 
benami for him to the first defendant. 
Both the Courts have found that the plaint- 
iff was able to defraud both the Govern- 
ment of the legitimate Court-fee payable 
on the plaint in O. 8. No. 36 of 1906 and the 
widow of Veerraju with whom he had con- 
tracted to give half the property in case he 
succeeded in O. 8. No. 36 of 1906, The 
second defendant after filing O. 8. No. 36 
1906 compromisetl with the defendants his 
claim against them and got a sale of some 
items of i)roperty in the name of the first 
defendant for his benefit and then withdrew 
the suit, in consequence of which the Gov- 
ernment was not able to get the Court-fee 
payable by the second defendant on liis 
pauper plaint. Both tlie Courts held that 
by reason of the property being put in the 
name of the first defendant, the suit by the 
widow of Veerraju (0,8. No. 529 of 1909) 
on the agreement entered into by the second 
defendant with her husband was not decreed 
in the terms of her plaint ; but she was only 
given damages. On looking into the judg- 
ments of that suit, Exs. Ill and IV, it 
appears that the widow of Veerraju was not 
given a share in the plaint property not on 
the ground that it was put benami in the 
name of the first defendant but on the 
ground that the agreement with him by the 
second defendant was an unconscionable 
agreement and that, therefore, damages were 
an adequate remedy. No doulit in the judg- 
ment of the Appellate Court Ex. IV, there 
are observations to the effect that the firsj; 
defendant bad a good title to the property 
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and the plaintiff in that suit could not ask 
for a share in the property. Air. Suha Rao*s 
contention is that the widow of A'eeraraju 
was not defraiuled by the lu’operty l^eing 
put in the name of the first defendant and, 
therefore, no fraud was etfectuated. Xo 
doubt there is something in this contention. 
The other fact, namely, that the Government 
was not able to get the (.’ourt fee payable 
by the second defendant in respect of the 
property wliich he got by virtue of the liti- 
gation in O. S. Xo. 3() of 190() is a circum- 
stance which has to be considered in this 
case. If the property had not been put in 
the name of the lirst defendant, naturally 
the Court would have given a decree for 
payment of tlie Court-fee against the second 
defendant. This was obviated bv the second 
defendant putting the properly whicli he got 
by filing O. S. Xo. 3(5 of 190h in the name 
of the first defendant. 1 think the object 
of the second defendant was i^alpably to cheat 
both the Government of its (Jourt-fee and 
Veerarajuof the share to which he was entitl- 
ed in case of success in that suit. AVhen the 
second defendant's ohje<-t was to cheat two 
people and he has successfully cheated one, 
that is a quite sunicieiit "round for the 
Court to refuse to help the second defend- 
ant to get the property from the first defend- 
ant. 

Mr. Stibba Rao contends that the plaintiff 
is a vendee from the second defendant and 
that the original agreement with Veei'araju 
was for his benefit and that he should be 
given a decree for the plaint ])ro])ei ty. In 
this case the ])laintifi' cannot by said to he 
a bona fide purchaser for value because he 
must have known that the title of the pro- 
perty stood in the name of the first defend- 
ant. There is absolutely no giound hu* 
saying that he was not aware (d‘ the cir- 
cumstances under which the property was 
put in the name of the iirst defendant. 
Therefore, he is not a bona fide purchaser for 
value and he cannot claim the help of the 
Court in getting the property from the first 
defendant. 

It was also urged for the appellant that 
the Court should take into consideration 
the subsequent conduct of the parties and 
give relief to the plaintiff. Exhibits M and N 
only show that the lirst defendant dealt 
with the property as the property of the 
second defendant. The documents only 
show that the real ownei was the second 
defendant. These documents do not help the 
plaintiff to contend that the second defend- 
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ant was either in possession of the pro- 
perty or dealt with the property as his. If 
the second defendant was in possession of 
the property, it is not necessary for him to 
come to (Aourt ami seek its aid to recover 
possession of the property from the first 
defendant. The plaiiititY has to show that 
he was not aware of the circumstances 
under which the property was put in the 
name of the first defendant before lie could 
ask for relief. He must come into Court 
with clean hands. I do not think the plaint- 
iff was not aware of the circumstances of 
the case. That being so, he cannot ask for 
any relief. Both Courts have found against 
the plaintiff’s contention. I agree with 
them in holding that the plaintiff is not 
entitled to any relief. 

The second appeal fails and is dismissed 
with costs. 

Thr memorandum of objections. 

The District Alunsif has directed the first 
defendant to pay the Court-fee payable on 
the plaint in O. S. Xo. 36 of 1900 and re- 
lies upon s. 151 of the C. P. C., as enabling 
him to pass such an order. It is difficult to 
see how s. 151 can give jiower to a Court to 
pass an order in respect of a suit which is 
not pending before it. 'J’hat suit O. S. 
No. 3() of 19()G was disposed of long before 
this suit was filed. Whatever may be said 
of the conduct ot the first defendant the 
Court has no jurisdiction to pass an order 
of this kind, in a suit brought by the 
plaintiff for recovery of the property from 
the first defendant on the ground that the 
first defendant is a benamidar. The person 
primarily responsible for all the fraud is 
tlie second defendant and the Court cannot 
now saddle the first defendant with the 
Court-fee payable by the second defendant 
in an action to which the first defendant 
was a party to the previous suit. I do net 
see how a (Joint which tries a subsequent 
suit can pass an order with reference to a 
previous suit. It may be that the motive of 
the District Alunsif was a laudable one, but 
I cannot but liold that the order was pas.'^ed 
entirely without jurisdiction. I think the 
Subordinate Judge would have done well 
to have set aside that order instead of 
suggesting that the first defendant should 
prefer a civil revision petition to thf High 
Court. AVhen the Subordinate Court passes 
an improper order and the matter is taken 
up on appeal to a Court which is empower- 
ed to hear appeals from the orders of such 
Subordinate (Jourt the Appellate Court has 
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jurisdiction to set matters ri^ht. I direct 
that this order of the District Munsif be 
vacated. 

I allowed the memorandum of objections 
so far as this point is concerned and dis- 
miss the rest without costs. 

V. N. V. Order set aside. 

z. K. 


MADRAS HIGH COURT. 

Appeal against Ordeu No. 357 of 1023. 

February 10, 1925. 

Present: — Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 

Sheik MUHAMMAD MARACAYAH— 
Petitioner — Defendant No, 1 — Appellant 

versus 

MUHAMMAD A:\IMAL. minor, bv 
Guardian MUHAMMAD MOIDFEX 
MARAOAYAR and otiibkS — Respondents. 

Civil Proi'cdure Code {Act V of 1006), <). XXXI I, 
r. 7 — Partitioi suit~Minov plaintiff — Compronuse 
between some of the parties to suit, whether for benefit 
of minor —Sanction of Court— Party other than riext 
friend or ffuardian, whether can apply for sanction. 

In a stiit for partition brought by a minor plaintiff, 
all the parties, except one of the defendants, entered 
into a compromiso. The next friend (»f the minor 
was also a party to the compromise but ho sul)se- 
quently changed liis mind and refused to apply for 
the sanction of the Court, under r. 7 of O. XXXII of 
the C. P. C. One of the defendants thereupon applied 
to the Court for its sanction: 

Held, that one of the defendants hnvin" withheld 
his consent to tlie compromise it would be open to 
that thfeiulant to agitate Ihn matter and claim a 
partition of the properties in dispute afresh and on a 
different basis and that as this would not be in the 
interests of the minor, the compromise was not for 
the benefit of tlie minor and should not be sanctioned. 

Qu<orc. — W.iether a Court can sanction a compro- 
mise on behalf of a minor on the application of a 
party other than the next friend or guardian of the 
minor V 

Appeal against an order of the Court of 
the Subordinate Judge, Negapatam, dated 
4th September 1923, in I. A. No. 543 of 1923 
in O.S. No. 13 of 1921. 

Me.ssrs. A. Krishnaswami Iyer and 
E. Vinayaka Rno, for tlie Appellant. 

Messrs. S Varadachariar and K. S. 
Champakesa Iyengar, for the Resiiondents. 

JUDGMENT.— A partition suit was 
pending before the lower (.^ourt. All the 
parties to it excepting the 3rd defendant 
entered into a compromise. The plaintiff 
was a minor and he was represented by a 
oext friend. The next friend was also a 


party to the compromise. He apparently 
changed liis mind and failed to apply to 
the Court under O. XXNll, r. 7 of the 
C. P. C., for its sanction of the compromise 
entered into on behalf of the minor plaint- 
iff, One of the defendants thereupon made 
the application. It is also necessary to 
mention that the plaintilT’s Vakil did not 
file in Court a certificate stating that in his 
opinion the compromise was beneficial to 
the minor. The next friend himself opposed 
the application made by the 1st defend- 
ant and stated to the Court that it is not 
in the interests of the minor that the com- 
promise should be sanctioned. The ques- 
tion that arises is: in these circumstances 
can the Court on the application of the 1st 
defendant sanction the compromise? There 
is very little authority on this point. 
Wilson V. Birchdll (1) cited before us does 
not deal with the (piestion. The agree- 
ment. ill that case was not entered into by 
the guardian of the minor and theobserva- 
lions of Jessel, M. R., are, therefore, inappli- 
cable. There is a decision of a Bench of 
this Court RangaRaow Rajagopala Raju 
(2) to the effect that the Court cannot 
sanction an agreement except on the ap- 
plication of the next friend of the guardian 
ad litem of the minor In the view we 
have taken of this case we refrain from 
expre.ssiug any oiiinion n.s to the correct- 
ness of the decision. We propose to deal with 
this appeal on the facts that are mentioned 
in the judgment of the lower Court. The 
learned Subordinate Judge says that in his 
opinion the compromise is not beneficial to 
the minor. He does not, of course, give any 
reasons in that part of his judgment, but 
later on shows that the suit before him 
was a partition suit, that at least one party 
withheld his consent to the compromise 
and that it is open to that other party to 
agitate the matter and claim a partition 
afresh and on a different basis. This 
obviously is not in the interests of the minor. 
For this reason we refuse to interfere with 
the judgment of the lower Court. 

On the whole we are satisfied that the 
decision is correct. The appeal fails and is 
dismissed. 

Having regard to the conduct of the 
plaintiff’s next friend we are not prepar- 
ed to grant him any costs of this appeal. 

V. N. V. 

z. 1 C. Appeal dismissed. 

(1; am) If) Ch. r>. -ll: 41 L. T. 113: ?!» W. H. 27 

(2) 22 .M. 378; 8 Incl. Dec. (n. 9.) 272. 
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MADRAS HIGH COURT. 

Vi'PEAL A(’.AiN>r Orders 11 am- 0 

or 19^4. 

January '2il 

Prc.-^'cnt: — Mr. Justice \ enkatnsublta Uao 
and Mr. Justice Madhavau Naii. 

A, U. S. M. A. I^. 1.- ARUXAOHAOAM 

Clll-'rTI VK BY rOWER-UF-ATTOhM Y AgI-NYI-. 
SOiAOHAVAi'HAKIA K-Kksi'unukn r 

Xo. 3 — Appellant 

The official RECLn'iOl nr ^ 

TAXJOKk: AND nlHERB — PkTITD'.NKRS XoS. I 

and 2 — Kkspondlnts. 

proinirlol lns"li^t>rii .\cf V I idii- 

fluhnt pychreiK',', H'ltai <nni'vnt.< J n'y n! uni f o i‘>r- 
i,-r -Thrx'it of I’nul i>y<'r>rtl.iii‘j.<. irhcilo' y o uion nt.f I' ■ 

.^snn\ . I f * I I » . .* 

rhr wor^l ‘prrfcroiM*’' ii> in <. ‘ c t U** I i mi- 

liiMilven.'V A. A inranatli.* fan .min-: < .f ; ai.' -iv 
dil-'i-ti. llif fli iriiiK'nl >4 ••Ih-T- 'I’lv wli. 

tli-r tluTf' lins l.,M-u ;• fnin.liil.ait | .tx-f.-rf n<-.- 
,v.f inx-n th- nu-iv far*! that tlu-iv ha- I--. -i a i-n - 
f.-r- n*’!' l)Ut als.. oil llv state .•! innal <-1 tlic }.. rs. i. 
who ina.h- it, tliat is say.wli. thrrih- .lel'L.rw:.- 
...•taatial l.v anv tVeliiiu' -f l-'iuly t- .wan U I h- ^yo- 

orwL-thrr he u'ms I"' ''''I 

MWii henelil. In oth<-r wmi-.Is. tie- te>t. n <iHi th. 
rh l.h.r execute the fh-nl u illi n vi.ny f. pinlcvt Jnins. lt 
nr with a view to hciu-iit t In- crt .litMi p -1. I . , 

Wlial is fi-au*lulent within tla- j.olicy .>f llw rroviii- 
{•iul In^olven.-v Art is a voluntary art . f incfi-rrintr or.e 
cn-dilor to another. Pn fen-nee nniM.rts tlie a.-t ..fa 
person who is free t.. <io eitlier tlie oiu- Inniu or tie- 
other as lie prefers, Bui if an advaiUaLo- is ;riven to 
one creditor under pressure, th.- a.-t i“’} 4on.- 

voluntarilv aivl tlicre is no i>referen.-.>. I ivD-renee. 
liowever 'is not voluntary not merely when then* is 
presRure’from fear of le^ral process hut tluU pressure 
IS not the less, he.-ause it is pressure upon the debtor s 
own mind and his own consciousness from an ap]>r.- 
hen^ion of what will happen if bankruptcy lak.-s 
place’ not a pressure by threats <.f creditors t.. assert 

their ri-lAs. Ip. 523, coU. 1 & 2; p. o21 col. IJ 

\lthou 2 li a threat of lepal pr.'Ceediufjs against a 
de'btor maybe pressure, there are cases where jich 
threats are of no importance mid no tern. r and Uu> 
mav not constitute real pressure so as to validate a 
transfer by a debtor in insolvent circumstances. Ip. 

524, col. 1.] 

In re Hnm.say. il'JO).2 K B. SO at S5; I J, 
K H 52 e, 108 1>. T. lita; 20 Manson la; J.) l.L K. 
oa-', \ew France and Oarrad's TruMfC 

TiRUTi 9 O B 10 at p. 27; GO L. J. ty IT a5l. -la . 

K STt 'tO L.T. 71-i; l.-i T. L. R. 2(1'.; 1 Manson lO:!. 

Hastings Brolher.'i y. Stenotyper, \ il' 

2a0 at p. 255; 70 L. d. Ch.Ol; 84 L T. 149; 1' C J 
151- 8 Manson 303. Marp v. Jackson ilS'd.r A. 
C 410; 65 L. d- Q- IT 8GG; 80 L. T. 811, 1- 

R 418- r> Manson 364. Butcher v. Mead. (18i.>) 

L 830 at p. 84G; 44 f 

knaLIrl Redcli. 72 1-<1 Cns. m 18 

atp. -135; (lU2;i) M. W. N 306, 4;< M. L. ,J. Kb; (l!)2..i 

A. 1. R. (M.) 611. relied on. 

Appeal against the orders of the^ District 
Court. West Tanjore, dated the 2/th 8ep- 


tenil^or l'd2’i, in 1. A, Xos. 5(12 and 501 of 
!!i22. iu 1. P. Xo. Ki of 1021. 

.MeF>ix. X. Sri/tirf/ya ! ijcnyar, K. V. 
K rislnui.^iraint I ijo' and A. y,avashn}La 
Ijf’H'jir, for tlie Appellants. 

Mr. K. JUia.^hijoiK /yrnpo/-, for the Res- 

pondiujts. 

JUDGMENT. 

In M. A Xo. 11 OF 1924. 

Venkatasubba Rao, 

transartion inijieached hy the Oflicial Re- 
ceiver frauilnlent under s. b4 of the 1 lo- 
viiK-ial Insolvency Act J'lie learned Dis- 
trict Judge has come to the conclusion 
that it is and. in my opinion, he is right. On 
tlie evidence, the dehters were heavily 
iiivolved in (letohpi- l'J2l. They were 
ihreateiied willi suihs •■‘iml applications foi 
,il tnchmeiit iiml ai iesi lielore judgment. 
'I' lie re secim-' i tn he very ! it t h- lioj>e of avert- 
iiiLT hankniplcy. In these circumstances, 
tiiey e.xecuted a mortgage in favour of the 
api‘(-!l;mt a Xattukot tai ( 'het t y. 4'he debt 
(tuc to him v.*as alioiit Us. Id, 900 and odd 
and this mortgage was executed to secure 
Rs. 10,000 out of that sum. J’here is litUe 
reason to doubt that Uaghavachari who 
was then acting for the(’lietly was aware 
of the condition of the debt(U's affairs and 
of tlie fact that numerous other creditors 
were pi'essiugthem for re-payment of amounts 
due. The other facts material for this 
appeal are the following The debtors 

were said to be possessed of property . . 
about a lakh and live thousand, riieii 
debts were admitted to amount to about tlie 
same ligiire. The immoveable property ovei 
which the appellant was given security 
was worth Rs. 30,004. The debtors did 

not own any other immoveable propert} . 

They executed over the identical property 
at the same time two mortgages, one m 
favour of the appellant and the other in 

favour of tliird parties who have also Iilea 

an a|>peal before us and wi;h whose appea 
I shall presently deal. So far as the trans- 
action im]>eached in that other appeal la 
concerned, I cannot but come to the con- 
clusion that the security was created witii 

the express object of preferring those cre- 
ditors. namely, the appellants in the other 

appeal. A man by name \ enkatarammayya^ 

plavs a very prominent part in 

in" about the two transactions. Inuee 

the facts relating to tlie two 

are so inextricably mixed with each otne 

that it is impossible for the- purpose oi 

deciding the ([uestioii at issue, to tiea; 
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with each as absolutely disconnected with 
the other. A ratham (car) which tlie debt- 
ors allege (in an affidavit to which our 
attention has been directed) was theirs, 
they appear to have also disposed of, about 
the 25th of October. They closed their 
place of business on the 20th and they were 
declared insolvents on the 1st November, it 
must be pointed out that the appellants are 
not related to the insolvents nor has it been 
shown by direct evidence that the debtors 
were interested in tliis particular creditor 
the appellant. 

On these facts, what is to be our finding 
under s. 54 of the Insolvency Act ? 

The word “pi'eference" as used in this 
section does not connote priority, in respect 
of payment of a debt — that no doubt is one 
meaning of the word “preference” but it 
means in the context, the favouring of one 
creditor to the detriment of others. In the 
sense of one creditor being given iiriority, 
the result of the transaction always is a 
preference of that creditor. Preference in 
that sense is the occasion for the moving 
of the Court under s. 54. As Cozens-Ilardy, 

J , puts in Hastings Brothers v. Stenotyper 
Limited (i): “Tiie Court is bound to look 
at the motive and not at the result.” Lord 
Esher, M. K., in New Prance and Garrad's 
Trustee v. Hunting (2) expresses the same 
idea thus;— “The (luestion whether there 
has been a fraudulent preference depends, 
not upon the mere fact that theie lias been 
a preference, but also on the state of mind 
of the person who made it.” The learned 
Master of the Rolls applies the test: -- 
Was the debtor actuated by any feeling 
of bounty towards the creditor or was he 
doing what he did for his own benefit ? 
In the words of Lord Macnaughten in Sharp 
V Jackson (3j ; Was the debtor under an 
overwhelming sense of imminent peril? Did 
he have before his mind a sense of his 
dangerous position ^ In othei words, the 
test is did the debtor execute the deed with 
a view to protect himself or with a view to 
benefit the creditors? 

English Judges dealing with this subject 
express the same idea also in a slightly 
different way. What is fraudulent within 

fl) (It)Ol) 1 Ch. 230 fit p. 255; 70 L. J. Ch. Ul; 84 L. 

T M9; 17 T. L. U. l-^l; 8 Mfinson 205. _ • 

(2) (1897) 2 Q. B 19 at p. 27; (50 L. J. Q. B. 554; 

W. R. 577; 70 L. T. 742; 13 T. L. R. 209; 4 .Mansoii 

io*i 

l3) (1899; A. O. 419:08 L. .1. Q. B. 800; 80 1.. T. 
841- 15 T. L. U. 418; 6 Manson 204. 
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the policy of the Hankruptcy l^aw is a 
voluntary act of preferring one cretlitor to 
another.* Preference imports the act of a 
person who is free to do either the one 
thing or the other as he prefers. But if an 
advantage is given to one crediUu’ under 
pressure the act is not done voluntarily 
and there is no jirefcrence. Lord Ilalsbury 
cites with approval in Sharp v. Jackson {^) 
the following observations of Lord C^iiras 
in Butcher v. Stead (4): 

“'I’he Act, however, did not profess to e.x- 
press the existing law witliout making con- 
siderable changes in it. In the case of 
fraudulent preference, for examt>le, in place 
of raising an inquiry whether it was done 
in contemplation of bankruptcy, the Act pro- 
vided certain definite tests, namely, that the 
baiikruptshouldhavebeen atthetinie unable 
to pay his debts, as they became <tue, from 
his own moneys, and, that he should become 
bankrupt within three months from the 
date of pavmenl. 'I’he Act appears to have 
left the (iuestion of pressure as it stood 
under the old Law; and, indeed, the use of 
the word ‘preference’ implying an act of 
free will, would, of itself, make it necessary 
to consider whether pressure had or had not 
been used.” 

To the same elTect are observations in 
my judgment in Doonadula Sriraynulii v. 
l^omtkavira Reddi (o). After pointing out 
the distinction between the scope of s. 53 
of the Transfer of Property Act on the one 
hand and ss. 3(i and 37 of the old Pro- 
vincial Insolvency Act on the other 1 ob- 
served thus: — 

“Wherever a voluntary transfer or a i)re- 
ference of a creditor on tlie one hand and 
adjudication of the transferor or the debtor 
on the other hand are brought into conti- 
guity, the law peremptorily requires a cer- 
tain'inference to be made, enquiry is al- 
together excluded and the inference will not 
be°allowed to be displaced by any contrary 
proof, however strong.” 

In this passage and in the two sentences 
that followed it, it is in this sense that I 
used the words “prefer” and “preference. " 
These words used in such contest have 
acquired a well defined meaning. Tlie judg- 
ment of Lord Ilalsbury in S/tarp v. Jack- 
son (3) shows that by authority dating back 


(U (1875) 7 H- L. 839 at p. 840; 44 L. J. Bk 

33 L.T. 541; 21 W. R. 403. 

(5) 72 Ind. Cas. 805; 18 L. W. 420 at p. 4.35; ( 
M W.y. 303; 45 M L. J. 105; (1923) A. 1. P. 

041 


129 


(M.) 
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more than a century this matter is nov.- well 
settled. 

The learned Lord also observes in the 
course of his judgment that “preference 
is not voluntary not merely when there is 
pressure from fear of legal process hut that 
pressure is not the less, because it is pres- 
sure upon the debtor's own mind and his 
ownconsciousness— 'from an apprehension of 
■what will hai^pen if bankru|)tcy takes place; 
not a pressure by threats of creditors to as- 
sert their rights.” 

The question of dominant motive does not 
arise in this case, Itecause the object of the 
insolventswaseithertobenelit the crediloror 
to savethemselves. Tliere is nointermediate 
position. If, for instance, a relation of the 
debtors is preferred and the (piestion arises, 
was he preferred because he was a relation 
or in order to make that creditor disin- 
clined to jjroceed to exiremes against them, 
in such a case, the ([uestion oi over- 
riding or dominant motive may arise. 1 he 
motives then may i^e various and the Court 
may then be called on to determine wiiich 
was the substantial motive. In this ca.se, no 
such question arises. 

It is strongly urged for the appellant that 
the evidence discloses that he i)rought pres- 
sure to bear on the del)tor3 and it was 
that pressure that was responsil)le for the 
giving of security. Hut what was the pres- 
sure worth? The debtors were on the 
verge of baiikrupt(AV. If one creditor was 
paid off, there was another creditor ready 
to tile a suit and get arrests or attachments. 
The insolvency was in the case of these 
debtors a certain impending fact. Can it 
be said that in these circumstances the 
motive that operated on the mind of the 
debtors was the safe guarding of their 
own interests and the averting of unpleas- 
ant consequences ? I cannot do better 
than adopt the language of Hhillimore, J., in 
In re Ramsay (G). “And although in some 
cases a writ may be pressure, there are 
cases where writs are of absolutely no im- 
portance to the debtor, no terror; and in 
such cases I do not think that the threat 
of a writ, or the issuing of a writ, ought to 
be called pressure.” There is a striking 
similarity in this respect between the facts 
of the present case and the facts with 
which Phillimore, J., had to deal and the, 
test laid down by him seems to be particu- 
larly appropriate to the facts before us. I 

(6) (1913) 2 K. H. 80 at p. 85; 82 L. J. ly. B. 526; lOS 

li, T. 495; 20 Manson 15; 29 T. L. R. 225. 


am quite rdive to the fact that the onus i.s 
upon the Odicial Receiver. See Williams 
on Hankruptcy, 12th Edition, page 2'JG, 
where the learned Author observes thus ; — 
‘ The l:)alanceof authority would seem, there- 
fore, to be in favour of holding that the 
trustee must give some evidence of a view 
to jirefer on the part of the debtor other 
than the mere fact that he was insolvent." 

It is also true that the OlHcial Receiver 

has not conducted his case with that care 

or diligence that is required of him. No 

reason has been shown v hv the insolvents 

0 

liave not been e.xamined oi* why their 
account books have not been filed. Still, 
on a consideration of the circumstances, 1 
am inclined !o the view that tlie mortgage 
amounts to a fraudulent j)reference. One 
of the strongest reason.s which has weigli- 
efl with me in coming to this conclusion 
is that the other moi'tgage-deed which is 
tlie subject of the ne.xt appeal is undoubted- 
ly a fraudulent transaction and, as 1 have 
observed, it is impossible in deciding the 
questionof nu)tive to treat the two transactions 
as absolutely rlistinctnnd separate from each 
other. As Rhillimore. d.. observes in the 
case I have referred to above ‘ when one 
has tf) look into tlie mind of the bankrupt, 
any act of his at the time or about the 
time, any matters in part materia, may he 
looked into to see what was passing in his 
mind.” We conlirm the order of the lower 
Court and the appeal is accordingly dis- 
missed with costs. 

Is C. M. A. No. 4 7 OF 1924. 

It is unnecessary to repeat the facts 
which led to the filing of this petition by 
the Official Receiver, as 1 have just set 
them forth in the judgment delivered in 
the connected appeal. The facts that dis- 
tinguish this from the other appeal are 

(1) There is no evidence that the bulk 
of the consideration for the mortgage-deed 
in favour of the appellant represents any 
real debt due by the insolvents : Neither 
Venkataramier nor the brother of the 
appellant has been examined and there is 
no evidence that any amount was due to 
either of them. 

(2; It is not alleged that there was any 
written demand by the appellant for the 
re- payment of liis debt. If the amount 
that was due to the appellant was 
Rs. ).200 and odd and to liis daughter 
Ks. 500 and odd, why was the mortgage 
deed taken for Rs. 10,000. Why did the 
appellant undertake to pay a large sum of 



[9i I. C. 1925] ALAGAPPA CnEtTlAR V. 

money to Veiikataramier and why was a pro- 
vision made for the payment of Rs. 900 and 
odd to the Chetty whose appeal we have just 
disposed ol? The more natural thing would 
have been to execute a mortgage-deed in 
favour of the Chetty for I^s. 10,900. There 
is no satisfactory explanation fur sjditling 
this amount into two sums and execute 
two separate documents in respect of this 
debt. It is unnecessaiy to pursue this mat- 
ter further, because there can be no doubt 
that the circumstances of the case lead 
only to one inference, namely, that the debt- 
ors’ executed the mortgage in question 
with the express object of giving an ad- 
vantage to the appellant. The appeal, 
therefore, fails and is dismissed with costs. 

In C. M. a Nos. 11 anu 47 of 1924. 

Madhavan Nair, J.— I agree, but 1 
would add a few words. The main argu- 
ment that lias been put before us in con- 
nection with these two appeals on behalf 
of the appellants is that the two documents, 
Exs. A and B, have been executed on ac- 
count of the “real" pressure that was brought 
to bear upon the insolvents by the respec- 
tive appellants and, therefore, it cannot be 
said that these documents were executed 
with a view of yireferring them to the 
other creditors under s. 54 of the l^rovincial 
Insolvency Act. The facts of the case do 
not support this view. The two documents 
were executed on the 25lh October 1921. 
The business was practically closed on the 
26th and the brothers were adjudicated 
insolvents on the 19th December 1921. 
From their own statement it becomes 
clear that they were on the verge of bank- 
ruptcy at the time when A and B were 
executed. The statement of assets and 
liabilities referred to in their petition for 
intcHvi protection shows that they were 
in very embarrassed circumstances. The 
oral evidence in the case makes it clear 
that they were parting with whatever pro- 
perty they had. One car which is referred 
to as belonging to them in their petition 
was transferred to a person named Singara 
Chetty and under these two documents A 
and B they parted with most of their im- 
moveable properties. The evidence of the 
adjudicating creditor proves that they were 
hard pressed with the creditors’ demands 
and that there were various creditors in 
their house when he went there to make 
his demand. Under these circumstances 
we have to consider whether the written 

ftjtice threatening legal proceedings that 


SONDARAM ANNAVI. oJO 

was sent by the appellant in 0. M. A. No. 
U of 1924 on lOth October 1921 and the 
oral demand made in the other case really 
operated on the minds of the insolvents 
in bringing about Ihe execution of the 
documents in (question. The facts show that 
at this time the insolvents being in des- 
perate circumstances were trying to yiart 
with their immoveable lu'operty and the 
olhei assets at their disposal recklessly 
and desperately not caring as to what 
may be the consequences. 'Phe following 
observations of Phillimore. J., In re Ham- 
say (Gy may well be applied to the facts 
before us. “And although in some cases a 
writ may he pressure, there are cases where 
writs are absolutely no importance to 
the debtor, no terror: and in such cases I do 
not think that the threat of a writ, or the 
issuing of a writ, ouglit to be called pres- 
sure." In view of the circumstances, already 
pointed out, it cannot be said that the two 
documents in these two cases were executed 
on account of genuine pressure. I, therefore, 
think that the conclusion of the learned 
Judge that these were executed by the in- 
solvents in desperate circumstances and not 
on account of any real pressure is per- 
fectly justified by the evidence. I agree 
that tiae appeals should be dismissed with 
costs. 

V. N. V, 

z. K. Appeals dismissed. 


MADRAS HIGH COURT. 

Second Civil Afpeal No. 749 of 1922. 

April 1, 1925. 

Present : — Mr. Justice Phillips. 

The MADURA JAc., DEVASTHANAM 
TiiROUGU ITS RECEIVER, MUTHU 
K. R. V. ALAGAPPA CllETTlAR— 

Appellants 

vei'sus 

8UNDARAM ANNAVI and others— 

Respondents. 

('ivil procedure Code (Act V of 1008), 8.90 — Master 
and servant -Teynple— Dismissal of temple servants on 
charges of misconduct — Suit to set aside dismissal— 
Charges not identical in respect of all plainti^s — 
Misjoinder — Decree, whether can be reversed in appeal — 
(piestion for consideration — Miscotiduct, what amounts 
to— Prior offences Ig servant, effect of — Finding of 
fact— Appeal, second - Interference bg high Court. 

PlaiiitifTs, four iu number, who were the liolders of a 
piper service inam in a temple brought a suit to set 
aside the orders of dismissal passed against them by 


52() 


ALAGAPPA CHETTFAR V. SUN’DARAM AXXAVI. 


[91 1. 0. l9g§J 


the tcnipli* for niisconduot. I-'aoli ifi 

had a -hare in the service inain. The cliare. v .,f niis- 


c-tn,ii;.-i imputed ti • each plainlih wcr.' 
in til'' ca.''- I'f <nu* set nf plainlirt'> were 


dihert-nt. 
based "II 


aii'l 
1 li'* 


n<:ts "f their father: 


//t'b/, that til" ,snit \vas ha*! f"i' mis)"indrr uf 
]iarii-'s and causes Wf action ; hut that the decree ef tlie 
Court h ‘low coul'l n "t lie reversed on ilieer.,und "f 

ini-'jeinder. fp. 3’J6. ol. '2.] 

In sucli a =uit the Court iias f"deteriniiit‘wh. ljici‘ 
there was justilication for tlie order "f <lisinissd and 
not whetlc r the Court would it'.elf have disniissful the 

plaiiititli f'U' the C'Uiduct alleerU. )•. .)27, cd. 1 ] 

It cannot he lai<l down as a ■.u-neral priniuide that 
tlie ]>uni>^hinent t" he awarded to a servant for a suhse- 
queiu "lY* nee must lieawarded witlmut rcd'eronce to a 
prior onenee. Wlien an otYen.-o lias hecn Condoncl 
or dealt with and the "iTemlcr retain<*d in servi'a*. it 
is not "j'. n t" the employer to subse(|uent Iv 'lismi^s 
him for that same otYcnce but if tlm servant olTends 
a^ain, it jiufectly justiliahle for the employer to 
coii*nl''r t he ju'ior otYenct's in det<M'minini 2 ; in wlial 
mann'-rlhe servant should he dealt with for the sulw 
sequelic "tTellCf. j ihiil.] 

'ric ipicstion whether there or i>; not '^idlieient 
ground for the dismissal of a t“mple servant hy the 
trustee of t he temple, is one for deteiauination upon 
the i>atiieular eircuinstances <>( each case ami where 
the ([uestion is one* of rlo^ree and not of ju ineij'le. 
the tiudini*: of the lower Appellate Court must hr- 
treated as a lindiiiij: of faet. eonolusive and hindiny 
in seemid appeal. !p.r)2l), eol. 2.| 

Kri^hnn^omij Tatarliarri/ v. (iiniintiim lin nnnciKi rru 
■I H. C. U. (53. relied on! 


Where, however, tlie Aj>pellate Court in eou.sidiTin^^ 
the '|u-slion of the Ipf^ality of I he order of dismi.ssal 
proeeeds on wroiij? princii>les, the Hi"h C<uirt in 
second aj jpeal i.s not hound hy tlie findiiiij of fact 
arriv<-(l at hy the Appellate C’ourt. [p. .j 20. col. 2. ] 
I'ersi.sl III neglect of .service, insuhordination and 
dis ’hedi -m*e «»f onlers repeateii from time to time in 
a .vrvaal justify Ins dismissal | p. 527. eol. 2. ) 

A temple sarvant cannot he fiismis.sed on account 


ofa<dsof misconduct committed not hv lum luit hv 
ids fatlier. [i6id.] 


Second appeal against a decree of the 
Court of the Second Additional Subordi- 
nate Judge, Madura, in A. S. Xo. (1 of 
1921, preferred against a decree of the 
Court of the District !Munsif, Melur at 
Madura, in O. S. X’o. 117 of 1914. 


joinder of parties and causes of action. 
This should undoubtedly have been up- 
held l>ecause the charges of misconduct 
against the several plaintitfs are not identi- 
cal and each ])laintitrs case ought to have 
been dealt with on its own merits, and 
it might well have been found that in so 
far as some of the plaintiffs are concerned 
the order of dismissal was unwarranted, 
whereas in respect of others it was fully 
ju.'^titied. That alone is sufficient to con- 
stitute misjoinder but there is another 
fact which shoAvs that there is more than 
one cause of action. In the case of plain- 
tiffs Xos. J to () the dismissal appears to 
have been l)ased on acts committed by 
their father. The father seems to have 
died while these acts of misconfluct were 
being inciuired into and the order of the 
dcv‘iiihaiiam manager is to the effect that 
the father who was at that time dead 
should be dismissed. Subsequently orders 
of dismissal were sent to his sons, plaintiffs 
Nos. 3 to t), who consequently had (piite a 
different case to that of the other plaint- 
iffs. However, this case has proceeded 
and in at^peallhe decree cannot he reversed 
on the ground of misjoinder. The First 
Court found that the dismissal of all the 
plaintiffs was fully justified. The Appel- 
late Court after finding that the acts of 
misconduct found by the First Court were 
true has come to the conclusion that the 
])laintiffs are entitled to a locus peyiitenticc 
and that the order of dismissal Avas, there- 
fore, Avrong. It has, no doubt, been held in 
Kristnasamy Tatacharry w Gomatuin Ran^ 
(jacharry {!) that the (luestion of Avhether 
there is or is not sufficient ground for dis- 
missal is one for determination upon the 
particular circumstances of the case and 
that Avhen the question is one of degree and 


Messrs. C. V. Anantakrishna /t/cr and 
P. S. 'Narayanas'ivami Iyer, for the Appel- 
lant. 

,Mr. 7v. 1'. Krishiiaswami Iyer, for the 
Respondents. 

JUDGMENT, — The plaintiff’s are hol- 
ders of a piper service in a temple and 
haA^e brought this suit for setting aside 
the order of dismissal passed by the 1st 
defendant. The 1st plaintiff has ]th 
share in the inam, the 2nd plaintiff lias 
1th share, plaintiffs Xos. 3 to 0 have [th 
share and the 3rd defendant has [th 
share. Objection Avas taken to the frarn- 
ing of the suit on the ground of mis- 


notof principle, the finding of the lower 
Court must be treated as a finding of fact, 
conclusive and binding in second appeal. 
In the present case, hoAA^ever, I do not 
tliink that the 8ubordinate Judge has 
proceeded on the right principles in coming 
to his conclusion. He starts by finding 
that “there has been undesirable neglect 
of service to an extent Avhich cannot be 
tolerated in a lemple” but nevertheless 
finds that such conduct does not Avarrant a 
dismissal. He has treated the case not 
Avitli a view to determine A\*hether the fact 
Avarranted a dismissal but rather whether 

A) AI. H. C. R. 63. 
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lie personally would have dismissed them was not justitied in dismissing the plaint- 

for that conduct. Different employers may iff?. , 4 - ii 

have different feelings on a matter of this The District Munsif has found that tlie 

sort and where one dismisses a servant, order of dismissal was justitied and on 
another more kind-hearted will give him the facts found it cannot be suggested 
one more opportunitj’ to correct himself, that it was wrong. Ihere was persistent 
and a Court has to determine whether neglect of service, insubordination, and 
there was justilication for the order of disobedience of orders repeated from time 
dismissal and not whether he personally to time. It would be impossible to say 
would have dismissed for such conduct, that a servant who was guilty of these 
The Subordinate Judge is also wrong in otfences is not worthy of dismissal, ihe 
saying that “condoned faults ought not to decree of the Subordinate Judge must, 
have a cumulative effect in finally work- therefore, be set aside. I am^ asked to 
ing out a dismissal”. In this case it was remand the appeal for a fresh iinding but 
found that the plaintiffs had been guilty 1 do not think that it is necessaiy in the 
of misconduct from the year 190i up till present case as the facts have all been 
1912 and these acts of misconduct were found and I can come to a conclusion 

repeated on 5 or (i different occasions, the myself. r i • i 

plaintiffs being punished or merely warned There is one point in respect oi wliicli 
for each of these acts. When then, the the plaintiffs Nos. 3 to 6 are entitled to 
Subordinate Judge holds, as a matter of consideration. The order of dismissal so 
principle, that the punishment to be award- far as they are concerned was clearly not 
ed for a subsequent offence must be award- justified. In the first place it does not 
ed without reference to a prior offence he appear that they had actually been appoint- 
is wrong. No doubt when an offence has ed and in tlie second place the order of 
been condoned or dealt with and the dismissal was passed for acts committed 
offender retained in service, it is not open not by them, but by tlieir father. In this 
to the emplover to subsequently dismiss suit it is somewhat dillicult to split up 
him for that same offence but if the servant the causes of action contained in the plaint, 
offends again, it is perfectly justifiable but in the circumstances 1 think that the 
for the employer to consider the prior decree of the first Court should be con- 
oft’ences in determining in what manner firmed with the modification that there 
he should be dealt with for the subsequent will be a declaration that the dismissal 
offences. The Judge is, therefore, clearly of tlie plaintiffs Nos. 3 to (> is invalid, 
wrong in this principle enunciated by Plaintiffs Nos. 1 and 2 will pay the 
him, and that is sufficient ground for my costs of the 1 st defendant throughout, 
holding that this is not a pure finding and plaintiffs Nos. 3 to 0 will bear their 
of fact which is binding upon me in own costs throughout as in the case of a 
second appeal. I think it is clear also suit framed as this is, it would be unfair 
from a perusal of the learned Judge's to ask the 1st defendant to pay costs in 
judgment that he was really inclined to re3[)ect of a cause of action not specifically 
the view that the dismissal was justiliable pressed, when they have not succeeded in, 
but in view of tlie severity of the punish- their main contentions, 
ment which means the loss of a large The memorandum^ of objections not 
amount of land he has allowed his kind- being pressed is dismissed with costs, 
ness to intervene and has declared that the 

period of 9 years which elapsed between v. n'. v. Appeal partly allowed. 

the date of dismissal and the date of z. k. 
judgment should be treated as suspension 
and that the dismissal should be set aside. 

Not only ha.s he done this, but he has 
ordered the plaintiffs to pay the costs of 
the lirst defendant who dismissed them, 
although he has given a decree in plaintiffs’ 
favour. All these facts, together with the, 
recital in the judgment, clearly show 
that the learned Subordinate Judge did 
not mean to hold, that the ist defendant 
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LAHORE HIGH COURT. 

First (^'ivir Afpral Xo. nv i:)20. 

-March 5, Lh24. 

Present: —'Siv. Justice AbJul Ivaoof 
and ^Ir. Justict' ilalTi-^oll. 

G A X G A S I X CJ 1 1 P LA 1 N' T 1 1 ' I ' - -V i ' PE L LA N I' 

rersiis 

BII.VX SLXGl] \XL) AN'OTiiEi: — 

1 1 i ; IT-: >: da x i s — K es pon d !■: x ts . 

Civil I*roi\ilui\' Ci‘'l' . 1 '-^ \' ‘-f ,■?. II — Ciminh 

Land Hvvcnii'' .i»x (AT // <<f h'-: , /// Ii,>; 

cata — }*artiti<'H /o-.tiv .--Da;/.v It- r- n.n- Uiiici r, d> ci.<o‘n 
or title bfi — )>t < iii! .oilt^ If l.urrtil- Sin( ;’.<»• 
declnmti"n tli'it Ion I ( nra p^itdr >>/ purtilion — Civil 
C’>ur(, juri.':-lii tion <>f. 

A decision by a K'-vi-nu ■ t in 

c.-?'linir.s <‘11 aji 'int iuvolvmi: ijii>--sh< .ri of li'l'- d 'i.-s 
not o])erate a> /v.-f /foD'- 'f/./ in a suLs' iin -nt civil snii 
involvin'? tlu* s;un'‘ '|iic>fi uis, wlicii- t!i'- iX-vcnue 
Odic'jr liad ii’ illi.-r C' -nvort'-'l liijn^'lf into a Civil 
Court nor lia'] folloivctl tin- oj-ui-cdurc lai'l diCvva in the 

C. P. C. 

A suit f‘r a d 'lar.ilioii that a i>;]rl i<uilar land is 
in<;apahle of partition, liavini? Ixa-n j.rivjloly ])artition- 
ed by the jiartit-s iIioultU shown joint in Kevcnue 
papers, is a suit of a i-ivil nature ami is, therefore, 
cognizable l)y a C’ivil C'-urt. 

First ai>i)eal from a decri'e of the Senior 
Subordinate Judge, Kerozepore, dated the 
9th August 1920. 

Pandit Shen Xanan, It. P., for the Appel- 
lant. 

Sardar KJidrnk SirKjJi and i\Ir. Jaivahar 
Singhy for the Respondents. 


JUDGMENT.-T his was a suit for a 
declaration that tlie land measuring 3553 
Icanals out of 35GU kuoKil.s' U) yynn-ltis situate 
at Monza Xathuwala, Tehsil Moga. has been 
partitioned privately Ijythe parties, though 
in the Revenue papers it is shown as joint 
property of the parties, and is, therefore, 
not capable of j^artition. The suit was 
resisted mainly on two preliminary pleas: — 
(1) That it was barred by the prineijile of 
res judicota, (2j that it was not cognizable 
by (livil Court. 

The facts leading to the litigation are 
few and simple. Vir Singh applied for parti- 
tion of the land in dispute under the Land 
Revenue Act. Ganga Singh filed objections 
stating that by reason of a private partition 
the land of which partition was sought liad 
fallen to his share and that it was no more 
joint land belonging both to Vir Singh and 
Ganga Singh. The Assistant Collector by 
his order dated the 3rcl -March 1917 dis- 
allowed the objections summarily without 
going into the question of title raised. 
Upon an appeal to the Collector the case 
was remanded by an order dated the 11th 


June 1917 for decision after taking evi- 
dence. 

( lent iy on the objectionsaquestion of title 
aro.-e. 1 1 was tlieuopen to the Revenue Officer 
t.) try the que-Dtion of title liimself as a 
( ivil Court or to stay the partition proceed- 
ings aiul direct the parties to have the 

titl<‘ decided by a competent 
Civil C(>ui't. I'rornthe lu'oceedings it ap- 
jjears that the Revenue Officer adopted 
neither ()f these courses. He did decide 
the question adversely to the objector hut 
without ftJlowing the procedure of a Civil 
Court or descril;iug himself as the Presid- 
ing Olheer of sucli a CV^uit. No decree 
sheet was prepared. Against this decision 
the a])piicaiit foi' partition appealed to the 
Collector. lA'identlv he took it to he a 
decision of a Revenue Officer. The Collect- 
or decided in favour of the applicant and 
accepted the appeal. He also refrained 
from drawing up a decree. The objector 
then appealed to the Commissioner and the 
Financial Commissioner without success. 

I he c[uestion now before us is whether 
the present suit is barred by res judicata. 
The contention of the Counsel for the re- 
spondents is that because the question of 
title has been decided, however, irregularly 
and under whatever misapprehensions re- 
garding the powers of the Presiding Officer 
that decision must stand and must be 
treated by some process of A'isualisation 
as a decree of a competent Civil Court and 
the order on appeal passed by the Collec- 
tor must in a similar manner be treated aa 
an order and a decree of the District Court. 

e lind that this is whollj^ impossible. 
The lower Court accepted the contention of 
the defendants and held tliat the suit was 
barred by the rule of res judicata and also 
that it was not cognizable by a Civil 
Court. Seeing that a question of title was 
raised, that the suit was cognizable by a 
Civil Court, and that the Revenue Officer 
did not decide the question of title as a 
Civil Court the suit is neither barred by 
the rule of res judicata nor is it cognizable 
by a Revenue Court. We overrule the 
decision of the Court below upon both 
these preliminary i>oints and setting aside 
the decree remand the case to that Court 
under O. XLI r. 23 with the directions that 
the suit be re-instated on its original 
number in the register of pending suits 
and be disposed of according to law. Costs 
will abide the result. 


K. L. 


Case remanded^ 
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MADRAS HIGH COURT. 

CkImin'al Revision Case No. 6M of 1924. 
(Criminal Rivision Petition No. 514 

of 1924.') 

March 30, 1924. 

Present: — Mr. Justice Devadoss and 
Mr. Justice IV allace. 
RAMACHANDRAN SERVAI— Petitioner 

versus 

PRESIDENT. UNION BOARD, KARAI- 

KUDl — Respondent. 

2ila(b'as Local Boards Act (A/I of 1020), ss. lOlt, 

221 {S)—Encroachment—Pcnaltij-Maoistrate vioved to 
recovei' penalty — Defence of no encroachment, ivhether 

competent. . , 

When a Local Board moves a Magistrate under 

s 221 of the iladras Local Boards Act of 19-0 to 
recover a penalty imposed for encroachment the de- 
faulting party cannot ventilate before the Magistrate 
his claim that there was no encroachment at all. 

The question for decision under s. 221 (d; ot me 
Madras Local Boards Act is as to the amount diie or 
its apportionment and not whether the penalty is a 

^^Section 221 of the Madras Local Boards Act only 
applies to the manner of recovery of the penalty and 
does not rc-opsn the qucsti.m whether the defaulter 

is “bound" to pay the penalty imposx‘d ^ 

In re Bmith, 81 lad. Cas 72; 4.) M. L T 
W. 879; M. L. T. I8.r (1921) A. I U._ 

Gr L. J. 584. In re Krislniaswami BiUai bb ind cas. 
57- 21 L. W. 254; (1925) M. W. N. 47; 48 M- L- 4. 13-; 
(1925) A. I. K. (M.) 476; 2G Cr. L. d. 681 andpairma^i. 
Municipal Council, v Ga;ired.ii 

ayya Naidu, 90 Ind. Cas, la2; 21 L. 1\ . -80, (lJ2o) A. 
I. K. (M.) 584. referred to. 

Petition, under ss. 43d Aiid 439 of the 
Cr. P. C., 189S, praying the High Court to 
revise an order of 30tli June 1J24, m il, 0* 
No 13 of 1924, on the file of the Court of 
the Sub-Divisional First Class Magistrate, 

Devakottai. ^ rr t- t» 

Dr. SicdTninathau for IMr. K. K. licingd^ 

natha Iyer, for the Petitioner. 

Mr. 6’. Rayujanatha Iyer, for the Respond- 

^^The Public Prosecutor, for the Crown. 

ORDER, — The question for decision 
in this case is whether, when a Local Board 
moves a Magistrate undei s. 221 of the 
Madras Local Boards Act XIV of 1920 to 
recover a penalty imposed for encroach- 
ment, the defaulting party can ventilate be- 
fore the Magistrate his claim that there was 
no encroachment at all, and plead such a 

defence to the case. 

It is obvious that, if the petitioners con- 
tention be sound that he is allowed to plead 
such a defence the Magistrate is constituted 
a sort of appellate authority over the Local 
Board in the matter of deciding whether or 

not there has been in fact an encroachment; 
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and a wholesale application of such a 
ciple would mean that in all cases of de- 
mand by the Local Board for fees, tolls, 
costs, compensations, damages, penalties, 
charges, expenses, or other sums due to it, 
the Magistrate, a Judge appointed lor the 
trial of criminal matters, is set up as the 
final Judge over the Local Board, except 
in so far as either party may take the 

matter before a Civil Court. 

This is to our minds a startling proposi- 
tion, and. unless the wording of the sec- 
tion'clearly imports it, we do not accept it. 
Clause 1 of the section clearly lays down that 
what has to be ascertained by the Magist- 
rate is the "amount or apportionment of 
the sum”, if that is disputed and that, we 
take it is the "question” that has to be de* 
termined under cl. (3). Here the petitioner 
is not disputing as to the amount due or its 
apportionment. He contends ^ that the 
penalty is not leviable at all. V e. there- 
fore, see no support for the petitioner m 

the wording of the section. 

Under s. 104 the petitioner is bound to 
pay such sum as may be demanded by the 
Local Board by way of i)enalty, which sum 
"may be recovered in the manner heieiu- 
after provided” he., as in s. 221. This makes 
it quite clear that s. 221 only applies to the 
manner of recovery and does not re-open the 
question whether the petitionei is bound 
to pay. Petitioner is not able to refer us 
to any re])orted case directly in support of 
his view. The case In re Smith (1) was case 
of prosecution of a person who had erected 
some machinery without the permission 
of the Commissioner of Madras City Muni- 
cipality and thus was said to have con- 
travened s. 288 of the Madras City Muni- 
ciparAct IV of 1919. There this High 
Court went into the question of whether 
such permission was required in the case 
and decided that it was not. We do not 
think this can throw any light on the 
proper interpretation of ss. 104 and 221 of 
the Local Boards Act. The samekarned 
Judf^e has held in a case In re Krislma- 
swami Pillai (2) that, in a prosecution for 
contravention of s. 106 (1) of the Local Boards 
Act, it was not open to the accused to 
plead that the motorbus license ought not 
to have been refused by the President of 


81 Ind Cas. 72; 45 L- d. ^31;* *1^ L# 'V\ . 879; 
33 JI. L. T. 185; (1924) A. I. K. (M.) 389; 125 Cr. L. J, 

^*^{2) 86 Inch Cas. 57; 21 L. W. 254; (1925) M. W. K. 
47 48 M. L. J. 132; (1925; A. I. R. (M ) 476; 20 Cr. L. 

J. 681 . 
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Board. Another learned Judge Magistrate at I 
of this Court has taken a similar view in a application to th 
case, Chairwaii, Muiucipal C>ni7:cil, Chiva- fer of the case t 
cole y. Gajn'eddi Sccthaiarnayya Xaidii (3) port of his' ape 
a case of disobedience to a notice under atlidavit which 
s il!J of the Madras District Municipa- following allega 

j* tendent of I'olice 

find no support for petitioner's con- “i state on oat 

tention in these cases or any otliers cited of Police himsel 

before us. M e dismiss this petition. me to say that Cl 

I etitioti distnissed. had possessed th 

(3i 1)0 lud. Cap. li-2\ 21 J., \v. 280; (liti^j) A. I u me that I would 
Ai.) oS-t. 


^DIR BAKHSH SHAH. [91 I 0. 1926] 

Magistrate at Dera Ghazi Khan, made an 
application to the High Court for the trans- 
fer of the case to another district. In sup- 
port of his application he made a long 
afiidavit which contained, intei' alia, the 
following allegations against the Superin- 
tendent of I’olice : — 

“I state on oath that the Superintendent 
of Police himself spoke to me and asked 
me to say that Ghulam Hussain Tumandar 
had possessed the stolen camel, and he told 
me that I would be given a ‘good service 
certificate’ and when 1 told him that I could 
not, he said to me tliat I would get into 
trouble." 

The application for transfer was, after 
notice to the District Magistrate, heard on 
the merits and finally dismissed by a Judge 
of the High Court. The Government Advo- 


LAHORE HIGH COURT. 

Cl;lMl.\AL iMjSCHLLANLOUs No. 83 OF 1924. 

Def ember 1, 1924. 

Present SirShadi Lai, Kt , Chief 

J ustice. 

EMI^EROR — Accl sed — Petitioner 

ref'sus 

Pir QADIR PAKHSH SHAH — Accused — 

Kespowdent. 

Criminal Procedure Code (Act V <>i 7Mas'). ss. 

]'j), Penal Code (.-lc7 A'LU of 'iSUd), s. 

Transfer apjdication—AifidavU, false statement in— 
Prosecution for pei'jnmj -Immunity — Procedure. 

A false statement of an accused in an afiidavit in 
support of bis transfer application is not ininume from 
j)rosecution and can be the subject-matter of a cluiifre 
for pejjury. [p.5.11. col. 2.] 

ICmperor V. liindeshri iSingh. 28 A. .3:51; .3 A L .J 
98; A. W. X.(l{)06) 42; .3 Cr.L. J..225 and Jn the matter 
of the petition of Barkat, 19 A. 200; A. \V. X. (1897) 23- 
9 Ind. Dec. (n. s ) 1.32. not followed. 

(ifiulam Muhammad y. Pmperor, 07 Ind. Cas ooP 
3 L. 80; 23 Cr. h. J. .399; 4 V. P. L. K. (L.) 71; (1922) a! 
1. li. (L.) 113, followed. 

Section 195, Cr. P. 0., lays down a rule to be 
followed by the Court which’is to take cognisance of 
«n offence specified therein, whiles. liC of the Code 
contains directions for the guidance of the Court 
•whicli desires to initiate a prosecution in respect of 
an olTence alleged to have been committed in, or in 
relation to, proceedings before it. [p. 532, col. l.J 

Under the Cr. P. C., as amended by Act Will of 
1923, the Court desiring to initiate proceedings for 
perjury has no alternative but to prefer a complaint 
in writing and to forward it to a IMagistrate of First 
Class having jurisdiction to entertain it. [i6id.] 

Lala Jai Lai, R. B., Government Advocate 
for the Petitioner. 

Mr. Feroze Khan Noon, for the Respond- 
ent. 


ORDER. — On the 25th of May 1923, 
the respondent, Qadir Bakbeh iShah, against 
whom a ciriminal case under s. 412, Indian 
jpenal Code; was pending in the Court of 


cate has now applied on behalf of the Local 
Goveinmeut praying that the respondent 
may be prosecuted for committing i)erjury in 
respect of the ubovestalement. The learned 
Counsel stigmatizes the statement as false 
andseeks to prove its falsehood by producing 
an afiidavit sworn by Mr. Wace, who is ad- 
mittedly the Superintendent of Police 
referred to by the respondent. This afiidavit 
is in the following terms : — 

‘Tl. That I never spoke to Qadir Bakhsh 
Shah — 

(i) nor asked him to say that Ghulam 
Hussain Tumandar possessed the stolen 
camel. 

(ii That I never told him (Qadir Bakhsh 
Shah) that he would be given a ‘good service 
certificate.’ 

{ill) That I never told Qadir Bakhsh 
Shah that he would get into trouble. 

HI. That in fact I never saw Qadir 
Bakhsh Shah during the Police investiga- 
tion of the case, nor made to him any of 
the statements attributed to me by him in 
his affidavit of 25th May 1923." 

Now, I may say at once that I am not 
called upon to pronounce any opinion on 
the question as to which of these two affida- 
vits should be held to be true; the simple 
issue before me is whether a pHma facie 
case for an enquiry has been made out. 
On that point there can be no two opinions. 
The allegations contained in one affidavit 
are flatly contradicted by the other, and 
it is obvious that both of them cannot be 
true, I must accordingly hold that it is 
expedient in the interests of justice that 
an enquiry should be made into an offence 
described ins. 193, Indian Penal Code, 
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The learned Counsel for the respondent, 
however, contends that as the affidavit was 
tendered by his client, for the purpose of 
getting the transfer of a case, in which he 
was accused of an offence, he cannot be 
rendered liable to punishment for making 
a false statement in that affidavit. This 
contention is based upon a judgment of the 
Allahabad High Court in Emperor v. B ui- 
deshri Singh{i) which, no doubt, enunciates 
the principle that where an accused person 
applies for the transfer of a case pending 
against him to some other Court, support- 
ing his application by an affidavit, he can- 
not, or at least ought not to, be prosecuted 
under s. 193, Indian Penal Code, in respect 
of the statements made therein. 

Now, I have examined that judgment as 
well as the earlier judgment in In the matter 
of the petition of Barkat (2) followed therein, 
and I must say that with all due deference 
to the learned Judges, I am unable to concur 
in their exposition of the law. The only 
provision of the law, which confers im- 
munity upon an accused person from 
criminal liability for making a false state- 
ment, is that contained in sub-s. 1 , 2 ) of 
8. 342, Cr. P. C. But the protection afforded 
by that sub-section is expressly confined 
to the statement made by an accused in 
answer to questions put to him by the 
Court for the purposes of enabling him 
to explain any circumstances appearing in 
the evidence against him. It is clear that 
these questions can be put only at some 
stage of an enquiry or trial in the original 
Court, and that it is only the answers to 
such questions for which the privilege can 
be claimed. The object of the Legislature 
in granting the immunity can be gathered 
from the language of the section itself. 
When the witnesses for the prosecution 
have been examined, it is unnecessary to 
call upon the accused for his defence, if he 
can, by making his own statement, offer a 
satisfactory explanation of the points made 
out against him. In tendering his ex- 
planation he should have perfect freedom 
to say what he likes in respect of the 
evidence produced against him, and he 
should not be hampered by any fear of pro- 
secution for making a false statement. It 
will be seen that this examination is 
entirely in the interest of the accused. 

(1) 28 A. 331; 3 A. L. J. 98; A. W. N. (1906) 12; 3 
Cr. L. J. 225. 

(2) 19 A. 200; A. W. N. (1897) 23; 9 Ind. Dec. (n. s) 
132 . 


While the law makes it obligatory upon 
the Court to question him in order to give 
him an opportunity of offering his explana- 
tion, it gives him considerable latitude in 
the matter. He is not required to take 
an oath before answering the questions put 
to him by the Court, nor is he bound to 
answer them. If heichooses to answer them 
he is not liable to punishment for making 
a false statement. 

Neither in the language of the section 
nor on principle do I see any valid reason 
for extending the immunity to a statement 
made otherwise than in answer to questions 
put by the Trial Court. If the proposition 
laid down by the Allahabad High Court be 
correct, an accused person would be at liberty 
to make all sorts of unfounded allegations 
against the Trial Judge : and I do not 
think that this abuse of the privilege gran- 
ted for a special purpose was ever contem- 
plated by the framers of the Code. 1 con- 
sider it unnecessary to dwell on the subject 
any longer, because I find that the view 
taken by the Allahabad High Court has 
already been dissented from l)y this Court 
in Ghulam Muhammad v. Emperor (3), and 
I am clearly of the opinion that there is 
no law which confers upon an accused per- 
son immunity from prosecution in respect 
of a false statement in an affidavit tender- 
ed by him in support of his application 
for transfer; and that such statement can 
be the subject-matter of a charge for 
perjury. 

Coming now to the question of pro- 
cedure to be adopted for bringing tha 
matter before a Criminal Court for enquiry, 
I observe that the Criminal Procedure 
Code Amendment Act XVIII of 1923, has 
abolished the practice of granting sanction 
to a private individual to launch a prose- 
cution for an offence connected with the 
administration of justice, and that s. 195. 
Cr. P. C., as amended by that Act, now 
lays down the rigid rule that no Court 
shall take cognizance of any of the 
offences enumerated therein except on the 
complaint in writing of the public servant 
or the Court concerned. The section mere- 
ly prescribes a condition precedent to the 
cognisance of certain offences by a Court 
and is founded upon the same principle 
as several other sections in the Code e a 
6S. 196, 196-A, 198 and 199, all of which 
require the institution of complaints bv 

(3) 67 Ind, Cas. 351; 3 L. 46; 23 Cr. L. J 399- 4 ff 
P, L. R. (L.) 71; (1922) A, I. R. (L.),113, ’ * 
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certain specifie'i persons in respect of 

offences mentioro-d therein. 

There appears to be some inisappreliension 

as to the relative scoj^e of ss. Ttj and 47(1. 

Section I'.hi liv^ down a rule to be followed 

« 

bv the Court which is to lake coirnisaiice of 

% 

an offence specified therein, but contains 
no direction for the guidance of the Coui t 
which desires to initiate a ]»roseciition in 
respect of an otfence alleired to have been 
committed in. or in relation t'>. a ]iroceed- 
ing in the latter (’onrt. For that i'iirp('Se 
we must turn to s. 47tl, which iei|uires the 
f’oui't (lesirinecto put the law in motion to 
prefer a complaint (dther sno motn or on an 
application made to it in that behalf, but 
does not make it incuml)ent ui“)on the 
Court to make a prelimiiiaiy empiiry in 
every case before starting }>iosecution. To 
justify the b’ourt in initiating I'rosecution, 
it is necessary, only to hold tliat it is ex- 
pedient in the interests of justice that an 
enquiry sliouh! he made into an olfence 
referred to in s. ilia. 

It will be observed that under the law 
as it existed prior to its amendment in 
1923 it was open to the Court eilhei' to 
grant sanction to a private individual or lo 
send the cDsefor empiiry c>r trial to the near- 
est First Class i\Iagislrate, ami that it was 
not necessary to make a formal complaint. 
Fnder the new law the Court has no alter- 
native but to ])refer a conii)laint in writing 
■and to forward it to a i\iagistrate of the 
First Class having jurisdiction to entertain 
it. Tliis procedure in its application to the 
High Court is open to serious objections. 
It is hardly consistent with the dignity of 
a Judge of the High Court that lie should 
Fave to make and sign a complaint which 
is to be en(]uired into by one of his subor- 
dinates; and that he should be treated as 
-and recorded as complainant throughout 
the proceedings, the only exception being 
that his examination in support of the 
allegations in the complaint has been 
dispensed with by proviso (aa) to s. 200, 
Or. P. C. 

Nor is it fair to the accused that he 
should be arraigned in a case which has 
been instituted on a complaint made by a 
Judge of the highest Tribunal and is to be 
tried by a Judicial Officer who is subordi- 
nate to the complainant. It is to be hoped 
that no Magistrate taking cognisance of a 
^ case of this description would be intluenc- 
’•ed'by the circumstances that the complaint 
has been preferred by a Judge of the High 
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Court, but there can be little doubt that 
the accused person is likely to entertain an 
apprehension, not altogether without justi- 
fication, that his conviction is a foregone 
conclusi< »n. 

I am. however, bound to administer tlie 
law as 1 find it, even if I consider it to be 
objectionable, and I must leave it to the 
Legislature to make such amendment as 
may be deemed expedient. I accordingly 
direct that a complaint under s. 1113, 
Indian Penal Code, in I'espect of tlie state- 
ment quoted above, 1,'e drafted and placed 
before me for signature. The complaint 
shall then be forwarded to the District^lagis- 
trate of Lahore wlu) shall proceed in accord- 
ance with law. 

Hefore concluding I desire to make it 
absolutely clear that nothing contained in 
this judgment sliall be construed as imph^- 
ing. in the sliglitest degree, any expression 
of opinion on the merits, and that tlie 
decision of the case sliall depend entirely 
upon the evidence which may be adduced 
by the parties. As I have already explain- 
ed, I am constrained to make a complaint 
in writing because under the present laAV 
no other course is open to me. 

R. L. Petitioner accepted , . 
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MADRAS HIGH COURT. 

Cmuixal Kevision Case No. 882 of 1924. 

(CuIMIN'AL PevISIOX PETITION N'o. 90 

OF 1924. j 
April 28, 1925. 

Present: — ^Mr. Justice Krisbnan and 
Mr. Justice Wallace. 

In re PEKAMASAMl RAGUDU and 
OTHERS — Accused Nos. 1 and 3. 

Ci'iiuinal Procedure Code (Act U of }:S0S), s. ioV— 
Copii of statement made by prosecution idtness to 
Police at investigation, when to be granted. 

The sta^e in an enquiry or trial at which an ac^sea 
person is entitled under s. 10* of the Cr. 1’. C. to 
ask the Court to furnish him with a copy of ^a state- 
ment made hy a prosecution witness to the Police in 
the course of inre.^^tigation is when the witness is 
called for the prosecution; that is, when he is unuer 
cro3S-e:camination, and ha.s already made the state- 
ment whicli the accused wishes to contradict by proo 
'of his former statements to the Police. 

Tlie accused is not entitled to copies 
ments made by prosecution witnesses at the ^ C 

invastigation before their cross-examination is opene 

« • 

Case referred fer the orders of the High 


In rc PERAMAS.UII RAGT5DU. 
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Court under s. 438 of the Cr. P. C. by the 
Sessions Judge, Guntur, in his lettei, dated 

the 24th November 1924. 

The Public 1‘rosecutor, for the Crown. 
ORDER.— The general point raised in 
the Letter of Reference is at what stage in 
an enquiry or trial is an accused person 
entitled under s. 102 of the Cr. P. C. to ask 
the Court to furnish him with copies of 
statements made by prosecution witnesses 
to the Police in the course of investigation. 
The wording of the section fixes the stage 
as “wlien any witness is called for the pro- 
secution”. it will be observed, however, 
that the purpose of furnishing the copy is 
to contradict the witness. This obviously 
implies that the witness has already made 
a statement which is open to contradiction 
and. therefore, the stage at which the copy is 
to be furnished is the stage when the wit- 
ness has made a statement which lays him 

open to contradiction by his former state- 
ment to the Police. We cannot subscribe 
to the condition that, before cross-exami- 
nation is opened at all, the accused is en- 
titled to copies of all statements made by 
prosecution witnesses at the Police investi- 
gation, that, in elfect. he is entitled to a 
copy of the prosecution brief. It appears 
to us, so far as we can gathei from the 
meagre records on the points in this case, 
that that was the nature of the request put 
forward by the accused's Pleader, and if 
that surmise is correct, then the refusal of 
the Stationary Sub-!^Iagistrate was .lustified. 

In practical workingof the section what 
will usually happen is this. The accused s 
Pleader- will ask the witness what state- 
ment, if any, on any particular point he 
made to the Police during the investigation, 
and when he replies, then the Pleader may 
request the Court to refer to the statement 
before the Police and furnish the Pleader 
with a copy, having due regard to the 

second proviso of the section. This second 

proviso seems to have been overlooked by 
the learned Sessions Judge when he worte 
the second para of his Letter of Reference. 

As to para. 3 of the Reference we think it 
quite clear that the stage when the accu.sed 
is entitled to ask for a copy, is, as indicated 
above, when the witness is under cross- 
examination, and has already made the 
statement which the accused wishes to con- 
tradict by proof of his former statements to 

the Police. .... r 

No facts are made out m this case from 

■which we cau conclude that the provisions 


EMPEROR. 

of s. 102, Cr. p. c. as interpreted above, were 
not complied with in this ease. 

We therefore, return the records, 
y Ucference <.ins}ccre(l. 


■Z, K. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. ’>20 op 1925. 

August 2S. 1925. 

Present: — ^Mr. Justice Kanhaiya Lai. 
MUXIU— AcruflEu— Appellant 

VO'SUS 

ICMPLROR— Opposite Party. 

Penal Code (.let XLV of /.so'.'i. fOI,, 
minul Procedure C<><lc (.Ir/ Lor ss. LU, lOS 

Biqamn. <d)efmcnt „f— Complaint In huMmyvI, u'lietker 
ne'cessarii—Adnltenj, pvitscrnliun for -Connivance of 
hualuind^ vieaninq Woman removed to anolher 

dhtrict Jiiri.^diction of Coxv! vdt. rc hupand resulef. 

If :\ woiiKin having l»or lin.sl>;’.n«l living marries 
another person, the person to whom the w-mnan is 
ro-marricd i.s not jruilty of the suli^lantive onenee. of 
bieamy but is liable for abetment. Ip. r):{a. col. l.j 
Connivance is a liRurative expn'ssion meanine: a 
volunliiry blindness to some j^rot^ent ?ict or con duet, 
to sometliing goin:; on heftin' tht‘ eyes or sometlnng 
wliieh i.s known to ho jroin^^ on williout any _prolest or 
desire to disturb oj‘ intei ftua' with it. 1]). 5.1G, col. i.| 
•V p'U-son char^red v. itli the on>ncpof adultery cannot 
escape liability by merely .sh-wins: that the com])laiii- 
ant connived at the immorality of his wife, lie must 
prove hi.s specific connivance at her adultery with 
himself, fp. a30, col. 1.1 

The provisions of .s. 11)8. Cr. P. C.. do not apply to 
a charjje of abetment of an offence ihoreni referred to 
and therefore, no complaint hy the person aprffneved 
is necessary where the ehar;;e is one. of abetment of 
and not of the substantive offence of bigamy, [p. 535, 

col. 1.1 , , , • 

Where the husband of a woman who re-marnes 

resides at one place but the offence of bij^amy and 

adulterv is committed at another, the Court having 

iurisdiction over the ])lace where tlie husband resides 

has jurisdiction to try the case by virtue of s. 179, 

Cr. P. C.fp. r>36. col. 2 1 

Criminal appeal from an oi'vJer of the 
Sessions Judge, Shalijahanpur, dated the 

8th l\Iav 1925. 

Syed Muhammad Hussain, for the Appel- 

The Government Pleader, for the Crown. 

JUDGMENT.— The accused Munir has 
been convi-ted of olYences under ss. 494 
and 497 of the Indian Penal Code and sen- 
tenced on each charge to rigorous imprison- 
ment for one year. The sentences are con- 
current The case is somewhat unfortu- 
nate Musammat Ganga Kaur was the 


Mrs’in V. 

■wife of Hargobind. She was married 
about five or six years ago, when she was a 
minor. She was brought by her husband 
to his house in Ohanshiampur. He did 
not thereafter allow her to go to the house 
of her parents, because it is said, her parents 
had not paid the dowry, which had been 
settled for the marriage. The accused was 
in the service of Hargobind and his duty 
was to act as cJiaukidnr and keep watch 
outside his house. On the night of 
the 30th of October 1922 Hargobind was 
away from his house. When he came back 
he found his wife. 'Mnsammat Oanga Kaur, 
not in the house; and his servant jMunir 
was also absent. He made a report at 
the Powayan Police Station next morning 
that his M'ife was missing and that she had 
been enticed away by JIunir. Mnsammat 
Oanga Kaur states that Munir told her 
that her brother was at the door and 
wanted her and that she went out with 
Munir but did not find her brother. She 
enquired where her brother was; and her 
story is that Munir and his brother Shah- 
zada told her to go with them and that 
they would take her to the house of her 
mother. She goes on to say that she was 
taken from there to different places and 
ultimately to the house of Amir, a brother- 
in-law of IMunir in Bilsanda, where Munir 
and she stayed for a month. Amir is 
stated to have afterwards turned out both 
of them. They then shifted to the garden 
of Tika Ram where Munir took employ- 
ment. She was ultimately arrested at 
Bilsanda on the complaint of her brother 
Ganga Sahai on the 24th of December 
1924. Meanwhile she had two children 
by Munir, one of whom died and the other 
a baby seven months old is still alive. 
After her recovery a complaint was filed 
by Hargobind on the 3rd of December 1924 
stating that she had been kidnapped by 
Munir with the help of certain otlier 
persons and that Munir had done so with 
the object of having illicit intercourse 
with her and further stating that Munir 
had wrongfully kept and confined her and 
carried on sexual intercourse with her 
against her will. 

Mnsa7nmat Ganga Kaur was sent for 
medical examination and the opinion of the 
Sub-Assistant Surgeon w^ho examined her 
was that she was about 16 years old. In 
the complaint filed by Hargobind Munir 
was charged with offences under ss. 366, 
497 and 498 of the Indian Penal Code. 


empbror. [91 I. C. 19251 

During the enquiry before the Committing 
'\Iagistrate Munir stated that he found 
the girl roaming about in the Bilsanda 
Bazar about three years ago and that the 
girl said that she had been enticed away 
by some one from the house of her hus- 
band. He admitted that he had taken 
her to his house and celebrated his ni\ah 
with her and kept her as his wife. The 
learned Sessions Judge took further evi- 
dence about the age of the girl and ex- 
amined Dr. Shambehari Lai, the Civil 
Surgeon of Shahjahanpur, who stated 
that the girl appeared to be about 17 years 
old and that her development was compati- 
ble with the age of 20 years. He accord- 
ingly acquitted the accused of an offence 
under s. 366 of the Indian Penal Code 
but convicted him under ss. 494 and 497, 
Indian Penal Code. 

The question for consideration here is 
whether the charge under s. 494 of the 
Indian Penal Code can be maintained 
without an express complaint by the hus- 
band to that effect and whether in the 
circumstances established Hargobind had 
not connived at the adultery of his wife 
with the accused. It is also urged that 
there was no proof of any lawful marriage 
between Munir and the girl inasmuch as 
the statement of the girl was that she had 
not consented to the re-marriage, and that 
the Trial Court had no jurisdiction to en- 
tertain the complaint or to enquire into the 

charges of which the accused has been 
convicted. 

Section 494 of the Indian Penal Code makes 
the offence of bigamy punishable brtth as re- 
gards a person, having a wife living, marr>'- 
ing another and as regards a wife having 
her husband living re-marrying, in any 
case in which such remarriage would be 
void by reason of its taking place during 
the life of such wdfe or husband. The 
person to whom the woman is re-married 
cannot be punished under s. 491. He can 
only be charged with abetment of that 
offence. Section 109 of the Indian Penal Code 
indicates the punishment w'hich is to be 
awarded for such abetment. Section 198 of 
the Cr. P. C. prohibits a Court from taking 
cognizance of an offence under s. 494 of 
the Indian Penal Code except upon a com- 
plaint made by some person aggrieved by 
such an offence. A complaint was made 
by the husband in the present case; but it 
was not a complaint about re-marriage or 



[ 91 1 . 0 . im] 

l)igamy witMn the meaning of s. 491 of 
the Indian Penal Code. A complaint is 
defined in s. 4 of the Cr. P. C. as meaning 
the allegation made orally or in writing to 
a Magistrate with a view to his taking 
action" under the Code that some person 
whether known or unknown has committed 
an offence. The offence complained of by 
Hargobind in his application was that his 
wife had been kidnapped and kept in 
wrongful confinement by Munir and that 
he was having illicit connection with her 
and against her will. There is nothing to 
show that he was till then aware that she 
had been re-married in the iiikah form to 
Munir and no charge under s. 494 of the 
Indian Penal Code was, therefore, laid 
therein. It is noticeable, however, that the 
provisions of s. 198 of the Cr. P. G. do not 
apply to a charge of abetment of a marital 
offence of the. kind therein referred to. 
Section 195 of the Cr. P. C. which deals with 
cas?s in which a previous sanction or order 
for prosecution is required for a prosecution 
under certain charges, provides in express 
terms that a similar sanction or order is 
needed for a prosecution for the abetment 
of those offences or for an attempt to com- 
mit them. No such provision is, however, 
contained in s. 198 and it cannot, therefore, 
be said that the charge of abetment of a 
marital offence of the kind referred to 
therein is excluded from cognizance with- 
out a complaint made by some person 
aggrieved by such abetment. The 'section 
i^fimited in its operation to the offences 
mentioned therein. 8ectionl09 of the Indian 
Penal Code is in a sense a separate pro- 
vision for offences punishable with the 
same amount of punishment as is provided 
for the offences said to have been abetted. 
To constitute a charge of abetment the 
commission of the substantive offence has, 
no doubt, to be established, because there can 
be no abetm®nt if the substantive offence 
has not been committed, but the person 
committing the substantive offence and the 
person abetting it may not be the same; 
and it is possible to imagine cases in which 
the person committing a substantive offence 
may remain untraced and the person abett- 
ing it may be traced and brought to book. 
In any case the language of s. 198 of the 
Cr. P. C. does not justify the contention 
that even where a charge is one of abet- 
ment a complaint by the person aggrieved 
is necessary. In the present case a com- 
plaint of an offence under s. 494 of the 
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Indian Penal Code having been committed 
could not have hien made by the com- 
plainant because the fact of the re-marriage 
was not till then known to him. The 
accused Munir admitted the re-marriage in 
his statement before the Committing Magis- 
trate and he adhered to that statement in 
the Court of Session. It has been found and 
rightly found that he knew that Mummmat 
GangaKuar was the married wife of Flargo- 
bind. The evidence of Hargobind, 
mat Oanga Kuar, her brother, Oanga Sahai, 
and otlier witnesses proves that there had 
been a lawful marriage between Musammal 
Ganga Kuar and Hargobind. Munir was 
employed as a watchman at their house 
and his own statement shows that he was 
aware that she was the wife of Hargobind. 

It is, however, asserted on his behalf that 
there was no adequate proof of the perform- 
ance of the necessary formalities which con- 
stituted a marriage under the Muhammedan 
Law to render the charge of bigamy main- 
tainable, but, as the learned Sessions Judge 
has rightly pointed out, the statement of 
Musammat Ganga Kuar that she did not 
know of her nikah with Munir till people 
came and told her about it, is not true. 
She had evidently consented to be married 
to ^lunir. for she says that there was gather- 
ing of 10 or 12 persons at the time when 
nilcah took place about 10 or 15 days after 
she wasablucleJ and that she was informed 
bv th'jse persons that the nikah with Munir 
ha I been celebrated. 

The other charge against Munir relates 
to an offence under s. 497 of the Indian Penal 
Code. On the statement of the accused him- 
self there can be no question that the ap- 
pellant was living in adultery with Muftam- 
viat Ganga Kuar knowing that she was the 
wife of Hargobind. The contention urged 
oil his behalf is that Hargobind had con- 
nived at her adultery by taking no steps 
since October 1922, beyond making a report 
to the Police, either to get her back or trace 
her whereabouts. It appears tliat afler 
Munir and Musammat Ganga Kuar settled 
in Bilsanda the Police got information that 
Munir who was a previous convict had 
arrived there and that he was living with a 
strange Hindu woman. Munir and Miisam- 
mat Ganga Kuar went to the Police Station 
at Bilsanda to make their statements and 
an enquiry slip was thereupon sent by the 
Sub-Inspector in charge of the Bilsanda 
Police Station. District Pilibhit, to the Sub- 
Inspector in charge of the Powayan Police 
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Station, District Shahjanpur, about their 
antecedents. The resiUt of that enquiry 
was communicated by the Sub-Inspector of 
Powayan Police Station on the 3nl of Janu- 
ary Pld.’b but it is not on the record. 
There is, however, the statement of Sub- 
Inspector, Zahir Ahmad, attached to the 
Police lines at Piliidiit to the effect that 
the woman described herself as Mu.^ammut 
Kalawati, wife of Hargobind, and that on 
the enquiry slip being received back he 
told -Munir to go wherever he liked. There 
is also the statement of Sub-Inspector 
(lordhan Das, then second officer at Powa- 
yan, that he had sent for Hargobind and 
informed him that liis wife was at Bilsanda 
and that Hargobind said that he would 
not have the woman back as she had lost her 
religion. Musaryimat Ganga Knar also 
states that she was told by the Sub-Inspec- 
tor something to that effect. There can be 
nodoubt, therefore, that Hargobind had then 
received information that Mnsammat Ganga 
Kuar was at Bilsanda and that at that 
time he was not willing to take her back. 
That does not, however, dispose of the 
charge, for the information which Har- 
gobind is stated to have received did not 
indicate that she was living in adultery 
with -Munir. It indicated that she was in 
Bilsanda and if he had cared to go there 
and trace her whereabout he might possibly 
have found her. His omission to do so 
is not evidence of his having connived at 
her living a life of adultery with iMunir. 
She may liave been living any kind of 
life; but the charge here relates to her 
adultery with iMunir; and Munir cannot 
escape liability for it, unless there is proof 
of his specific connivance of her adultery 
with him. Hargobind was living in Eknva- 
yan and Mtisavimat Ganga Kuar was living 
in another district at the time; and in 
order to establish connivance mere negli- 
gence or inactivity will not suffice. To 
constitute connivance the facts established 
must lead to a direct and necessary infer- 
ence that adultery would be committed with 
the person charged. They must show 
that the husband acquiesced in by wil- 
fully abstaining from taking any steps 
to prevent that adulterous intercourse 
which, from what passes before his eyes or 
within his knowledge, he cannot but believe 
or reasonably think is likely to occur. 
They may not go to prove privity to the 
actual commission of the adultery. As 
pointed out by Lord Chelmsford in Gipps 
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V. G/pp5 (1). connivance is a figurative ex- 
pression meaning a voluntary blindness to 
some i)resent act or conduct, to something 
going on before the eyes, or something 
which is known to be going on without 
any protest or desire to disturb or inter- 
fere with it. There is no such evidence of 
connivance in this case in regard to the 
specific acts of adultery with which the 
appellant is charged. 

It is also urged that the re-marriage took 
place in Bilsanda and the adultery also 
took place there, and that the Sessions 
Judge of Shahjahanpur had, therefore, no 
jurisdiction to try the case. But s. 179 of 
of the Cr. P. C. lays down that where a 
person is accused of the commission of any 
offence by reason of anything whicli has 
bean done and of any consequence which has 
ensued, such offence may be enquired into 
or tried by a Court within the local limits 
of whose jurisdiction any such thing has 
been done or any such consequence has 
ensued. 

The consequence of the re marriage and 
adultery was that the complainant was kept 
deprived of his wife from the time she went 
into the keeping of the appellant. 

I There is no reason, therefore, for interfer- 
ing with the conviction or sentence. 

Musavimat Ganga Kuar is living at pre- 
sent with her brother Ganga Sahai. Har- 
gobind states that he is willing to take her 
back and keep her if she performs certain 
pilgrimages. 

The appeal is dismissed e-\cept in so far 
that the conviction of the appellant under 
s. 494 of the Indian Penal Code is altered 
into one of abetment under s. 109 read 
with s. 494 of the Indian Penal Code. 
The other conviction and the sentences 
passed will stand. 

N'- H. Appeal dismissed. 

(1) (18C4) 11 H. L. C. 1 at p. 27; .33 L. J. Mot. IGl; 
10 Jur. is. 5.) 611: 10 L. T. 735; 12 W. R. 037; 11 fi- 
K. 123; 145 R. R. 1. 


LAHORE HIGH COURT. 

Miscellaneous Criiiinal C^se No. 158 

OF 1025. 

October 6. 1925. 

Present: — Mr. Justice Zafar Ali. 
FAZAL AHMED and another — 
Complai-nants — Petitioners 

versus 

K. 5. ABDULLAH KHAN— Respondent. 
Criminal Procedure Code {Act V of IUQS)^ 3. — 
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^Transfer of case — Hostility of Magistrate toicards 
party, whether ground for transfer. 

The complainants in a case applied to the Hi^h 
Court for the transfer of the case from the Court 
of the Magistrate before whom the case was pending 
to some other Court. Tlieir application was admitted 
and further proceedings were stayed. On the date 
fixed for the hearing of the case before the Magis- 
trate one of tlie complainants appeared and apprised 
the ^faglstr.vte of the order of tlie High Court. The 
Magistrate instead of staying further proceedings 
issued a warrant for the ariest »>f the complainant 
who had not appeared; 

HeW, that there was no justification for the action 
of the Magistrate and that the Magistrate’s attitude 
towards the complainants being clearly hostile there 
was good ground for transferring the case from his 
Court to the Court of some other Magistrate. 

Application for transfer under s. 52G, 

Cr. P. C., from the Court of the Honorary 
Magistrate, Murree, to the Court of Sardar 
Bishan Singh or any other Magistrate in 
Rawalpindi. 

Mr. Shamair Chand, for the Petitioners. 

Dewan Ram Lai, Assistant Legal Re- 
membrancer and Mr. Aziz Ahmad, for the 
Respondent. 

JUDGMENT. — It appears tiiat the 
complainants-petitioriers have a well found- 
ed apprehension that a fair and impartial 
trial cannot be had in the Court of the 
Magistrate where their complaint under 
B. 420, Indian Penal Code, is now pending. 

Besides the facts stated in the application 
there has lately occurred an incident which 
strengthens their apprehension. Further 
proceedings having been stayed by order 
of this Court, one of the two complainants 
appeared before the Magistrate on the date 
fixed for hearing and afiprised him of tliat 
order. The Magistrate instead of staying 
further proceedings issued a warrant for 
the arrest of the complainant who had not 
appeared. There was no justification for 
this action of the Magistrate and the learn- 
ed Counsel who appear on behalf of the 
Crown and tlie accused to oppose this 
application admit that it cannot be justified. 

The Magistrate’s attitude was clearly hostile 
to the complainants and I, therefore, accept 
the application and direct the District 
Magistrate to withdraw the case from his 
Court and to send it to the Court of any 
other Magistrate subordinate to him who 
may be competent to try it. 

z. K. Application accepted. 




MADRAS HIGH COURT. 

CniMiNAr. Revision Case Xo. 727 of 19M. 

(Crkmixae Revision I^etiticn Xo. GOO 

OF 1024.) 

April 23, 1925. 

Present: — Mr. Justice Krishnan. 

S. P. L. V. R. RAMASWAMT 

CHETTIAR AND others— C oi’NTEIi- 

Petitioxers Xos. 1 to G — Petitionees 

versus 

s. R. :\i. s. V. R. R a:\iaxathax 

CHETTIAR — Petitioner— Respondent. 

Criminal Procedure Code (.let 1’ cf I61KS), s. iSS — 
Water-course leading to public tank — Catchment oua. 
embankment of, cutting of ~ Diversion of water-- Ch- 
structioii -Proceedings under s. idS, whether eompciint. 

A water-course carrying water to a public tank i.s 
a imblic water-course aiul any interference with it 
justilies proceedings unfler s. 133 of the Cr. P. C’. 

In the centre of a catchment area there was a watc-r- 
Cfuirse flowing into a public tank. 'J'he water flowing 
througJi the watei'-coiirse wjis attempted to be can;td 
away by l ho pet itioners to 1 heir own village lank. 1 y 
building a bund and cutting a new channel and by 
entting dc^Wii a piation of tlie edd />a/n/oflhc caleli- 
ment area wiiicti had existed for over tliirty yeais. 
The effect of the petitioners’ act was to make the 
water falling on the catchment area to flow’ in a <lirec- 
tioii dill’erent to that of the water-course ami to j re- 
vent it falling into the j)ul)lie tank: 

Jleld, that tlie act of the ju-titioners amounted to in 
obstruction to the water-cour.se and it wa.s, therefeic, 
competent to a Magistrate acting un<ler s. 1.33 of the 
Or. P. 0. to direct tlie resloiatioii of the embankment 
of the eateliment area to its original condition, 
closing up c-f tlie newly opened channel and ll;e 
removal of all ohstnictions to the free flow of water to 
the lank. [p. o38, cob. 1 2.' 

Petition, under ss. 43.) Jind 430 of t.he Cr. 
P. 1898, praying the High Court to re- 
vise an order of the Court of the Sub-District 
First Class Magistrate, Devakotta Division, 
dated the 27th LSeptember 1924, and made 
in its proceedings in Mis. (.’ase No. 19 of 

1924 

Dr. S. Swaminathan, for the Petitioners. 

The Advocate-General and Mr. PJ. Vir.n- 
yaka Rao, for the Respondent. 

The Public Prosecutor, for the Crown. 


ORDER. — This is an application to revise 
an order passed under s. 133 of the Cr. P. 
C. with reference to a water-course running 
into an urani in the village of Puduvayal in 
Ramnad District. The Magistrate in the 
first instance had held that this urani into 
which this water-course ran was a private 
one and, therefore, he could not take action 
under s. 133, Cr. P. C. On the parties coin- 
ing up in revision to this Court, this Court 
revised that finding and held that the urrni 
was a puVilic tank and directed fresh orders 
to be passed. The Magistrate has now taken 
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evidence and under s. 133 has directed the 
petitioners before me to restore the embank- 
ment of the catchment area to its original 
condition about a foot high and to close the 
newlv opened channel from the north to the 
south marked A in Ex.-A and to remove all 
obstructions caused by them to the free How 
of water into the urani within 15 days from 
the date of the orders. Dr. Swaminathan 
appealing for them has contended that this 
order was an incompetent order and that 
s. 133 does not apply to the facts of this case, 
liis contention is based on the allegation 
that there is no river or channel in the pre- 
sent case which has been obstructed and he 
contends that under the second paragraph 
of s. 133 it is only an unlawful obstruction 
to a way, river or channel which may be 
lawfully used by the public or an obstruc- 
tion in a public place that can be ordered to 
be removed. He contends that the present 
orderof the Magistrate directing the restora- 
tion of the embankment of the catchment 
area is quite beyond the scope of s. 133. I 
am unable to accept his arguments. It is 
clear from the complaint that has been filed 
in the case that thereisawater-coursetaking 
water to the urani in question and the 
allegation of the respondents before me was 
tharthis water-course had been obstructed 
partly by building up a bund in it, partly 
by cutting open another channel to take 
away the water from it and partly by cutt- 
ing* away the embankment at a point B 
round the catchment area. The word “chan- 
nel’ ’ no doubt, is not defined in the Code 
but I think the word is quite wide enough 
to include the state of affairs in this case. 
AVe have a catchment area in the centre of 
which there is a water- course which is 
obstructed and the water which flows into 
the water-course is attempted to be carried 
away by the petitioners before me to their 
own village tank and the way they do it is 
by building a bund and cutting a new 
channel and by cutting down a new portion 
of the old bund of the catchment area 
which the Magistrate has found, has existed 
for the last 30 years and more. The effect 
of cutting the 6und of the catchment area 
is to make the water falling on the catch- 
ment area run away in a direction different 
to that of the water-course and to prevent it 
falling into the urani ; that, I think, can 
be held to be an obstruction to the water- 
course The point was not properly taken 
in the lower Court and hence we do not 

find any discussion of if', in the judgment 
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of the Magistrate for he begins by saying 
"The only question that remains to be con- 
sidered is w’hether the counter-petitioners 
interfered with the embankment of the 
catchment area and put up a new channel 
as alleged in the petition”. If the point had 
been properly put forward, clear evidence 
would have been available to show what 
exactly the position of the catchment area is 
and how the cutting open the bund of that 
catchment area affects the water course or 
the cliannel in the centre of the catchment 
area. I am. therefore, inclined to think that 
this is an order which the Magistrate could 
have competently passed under s. 133 and 
on the merits the petitioners have no case 
whatever. My attention was called to the 
case reportecl as Jagarnath Sahu v. Parmt’- 
shwar Narain {\} where the learned Judge 
held that a field which was on a lower level 
Than the adjoining fields and over which 
the surplus water of these fields used to 
flow into a tank, even if it could be describ- 
ed as a channel, was not such a channel as 
liad been or could be lawfully used by the 
public and action could not be taken under 
s. 133 of the Cr. P. C. for the removal of 
any obstruction from it. This rTiling^ is 
based on the fact that the field over which 
the water used to flow was not a public 
field and hence s. 133 could not he applied 
to it. Their Lordships are apparently jwe- 
pared to concede that this field over which 
water flowed could be described in a wide 
sense as a channel. That case is not, there- 
fore. in tlie petitioner's favoiir. Here, the 
finding being that the urani is a public 
urani, the water-course carrying the watcr- 
to it must be held to be a public water- 
course and any interference with that water 
course will fall under s. 133. The only 
point taken before me failing, the petition 
must be dismissed. 

V. N. V. Petition dismissed. 

(It 23 Ind. Cas. 181; 3G A. 209; 12 A. L. J. 248; 13 
Cr. L. J. 229. 
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ALLAHABAD HIGH COURT. 

Criminal Referenxe No. 378 of 1925. 

June 30, 1925. 

Present: — Mr. Justice Boys. 

Musammat BAH.RI — Accused 

VCVSHS 

EMPEROR — Prosecutok. 

Cantonment Act (II of s. IIS (1) fa) fiii) — 

Ingredients of offence. 

The giving of offence by exposure of one's person 
is not a necessary ingredient of the offence under 
s. 118 (1) (a) (iii) of the Cantonment Act. The offence 
is complete if the exposure is wilful or indecent and 
in a public place. 

Criminal reference made by the District 
Magistrate, Jhansi, dated the 28th May 
1925. 

JUDGMENT.— A woman has been 
convicted under s. 118 (1) (a) (Hi) of the 
Cantonment Act (H of 1924) for having 
“ wilfully and indecently exposed her per- 
son.’* The learned District Magistrate has 
referred the case to this Court, without 
going into the evidence, on the ground that 
in his opinion there can be no conviction 
under that section. He says “ that offence 
is wilful or indecent exposure of the per- 
son. If, as alleged, the woman went into 
the barracks for immoral purposes she 
can have given no offence by her expo- 
sure.” 

The giving of offence by the exposure 
is not a necessary ingredient of the offence 
under s. 118 (1) (a) (Hi). The offence is 
complete if the exposure is “wilful or in- 
decent ” and in a public place. 

(Parentheticall}’’ I would observe that 
“ or ” would seem to be a mistake in the 
Act for “and." The Legislature could 
hardly have intended that mere “ wilful 
exposure" not also indecent or mere “ in- 
decent exposure ” not also wilful should be 
an offence). 

The woman had apparently either deli- 
berately left the barracks improperly cloth- 
ed or much more probably, because she 
had no business there, had been compelled 
to escape in an improperly clothed condi- 
tion. Even in the latter case, the exposure 
would be consequence of her own act and 
would be, therefore, in law “wilful." 

But, of course, the facts are to be deter- 
mined on the evidence. 

Let the papers be returned for disposal 
of the case in accordance with the above 
observations. 

P. D. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 221 of 1924. 
(Cui.MiNAL Revision Petition No. 190 

OF 1924.) 

April 2. 1924. 

Present: — Mr. Justice Veiikatasubba Rao. 
DEVASIKAMANI MUDALIAR— 
Complainant — Petitioner 

V€y*sus 

NARAYANA PRASAD— Accused- 

Respondent. 

Criminal Procedure Code (Act U of 181KS), ss. 202, 
20d — Complaint against Police Officfr \\’ itnesses of 
complainant, examiiiation of- Procedure. 

Complaints again.st I’olice Officers sliould be handl- 
ed with the greatest care and the C()nij)lainaiit in 
such cases sliould be given every facility to prove 
his allegations. Tlie eomi)laint should not be dis- 
missed without examining the witnesses whom tlie 
cmnplainnnt wi.shes to produce. 

Petition, under ss. 435 an(l 4-39 of tlie Cr. 
P. 0., 1898, praying the High Court to 
revise an order of the Court of the Chief 
Presidency Magistrate, Egmore, dated the 
12lh Febiuary 1923, in Application No. 9G3 
of 1924. 

Mr. T. G. Arvamnda Iyengar, for the 
Petitioner. 

Mr. K. M. Ganapathi, for the Accused. 

Mr. K. P. Krishna Menon, for the Crown. 
ORDER.— Serious allegations have been 
made against the accused who is a Head 
Constable. If the complaint is true, the ac- 
cused abused his official position in order to 
benefit his mother who had dealings with 
the sou'car and also to benefit himself. 

The complainant should have been given 
every facility to prove his allegations. He 
mentioned that he had witnesses but none 
of them was examined. 

It has been lield that complaints against 
Police Officers should be handled with the 
greatest care. See Shama v. Ejaz Ahmad 
{{), Harihar Prasad y. Emperor (2). Apart 
from the Magistrate’s order being legal or 
illegal, the question relates to the propriety 
of the exercise of his discretion under 
S3. 202 and 203, Cr. P. C. 

The Magistrate's order is very laconic. 

I direct the Chief Presidency Magistrate 
by one of the Magistrates subordinate to 
him to make further enquiry into the com- 
plaint. 

The order is set aside. 

V. N. V. Order set aside. 

z. K. 

(1) 57 Ind. Cas. 665; 18 A. L. J. 731 at p. 733; 2 
U. P. L. R. (A.) 177; 21 Cr. L. J. 649. 

(2) 55 Ind. Cae. 679; 21 Cr. L. J. 343. 


Papers relumed. 
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MADRAS HIGH COURT. 

Cni-MixAi. Appeal Xo. 43a .'F r.'24. 
!)ecenil>er II. r-)21. 

present: — Mr. J nstice Srinivasa Iveni^er. 

RAMASWAMI aHas DIM^AIYVA 

SEMBLML'TIlARASr axi> oriuins-- 

Appei.l^x'I’s 

versus 

E M P E R O R — I i !: s po x ex x. 

Penal Code (Art XIX "/ Is'n,, .■<.<. !i»K l\l. R'. 
lltS. dJl, -ij'i Rio! i h'j -I’ nhiH'/iil ns.<-in'di/ Coni inon 
object — Aiiddcn <i{t<i>'k hi/ ntnneroiis iKirfii I iij nr ic-'^ 
inflicted on iorniir (irjinc^'- I'rn-'it, thj^nci'. nont 
of Ajif'Cah ai‘i;flnij out <>/ i,ro.--y-<'iis> iC.-.-i-osnl t.r 

F< r till- piii'pns'^ ' f 0 't;il)lis!iin:.:' ilic ritiVn<-<* ‘»f 'tii- 
lawiul as-if'iiilily whi' h is n iic'-c.'c.sary cl-MU' Uf in Ma- 
otTe.-n('e t’f rii'fitit;, it must 1).- (‘-taMi-lifl tliat tin- 
unlawful a-^^.uiiLlv’ Itu'l a coniiiiiui oLjuct I'V nu aii^ "f 

oriniitial fon;*? "i* sh'uv cf criniiual f'ua A-uuLr any 

of t li(‘ vnriou*; iliinirs munt i -ii' A in s. 1 11 "f th' ' P'Mial 
CofP', au'l I he cuininui int'uiti'-u "f tla' milawlul 
assf'inl'ly to u*;'? criiniiial fiTco luiKt A as 

a faft li\’ l-'LCal ju aKt. ful. '2 

Tlmre was a Aisjuif-' Lulwctui tlir I'alhu'.'' aa<l 
Kallars af a villa^t* in n s|.f‘ct vi tli* l iylil I" < atrli 
fisli ill aii"orua/. Alia Ivallais ariii<'ii ami in lariro 
nuntbers wunt to tin* oovdiii to cX’TiU'i' tneir riirhl and 
suddenly ran towards and atta'''k<‘d t!i<- I’allars, 'iai r 
130 in lunnlior, wlio wme j^allu ii *! I'llt) yarils oii ami 
the latter in tin* <• -nr-*' of iL-* atla-’k intliettal injuries 
on their assnilant.s, Xln-y w.ue eonvieted ••fonences 
uniler ss. 117. 1 IS. ?,2:> and I'rJn of tie- I’ennI (Xyle: 

Ihdii, (1) that n<> ooniinou eritninal iiA' ntion hav- 
ing been established with r- f.uu'il to tliis a<si-inbly of 
Pallars, they were not meaibers of niiy unlawful 
asseniblv and were not ''uiltv of tlie oiyeuee of riotini;; 
[p. a-ll.eo!. 1.1 

(2) that in the ooui’se of their defenrlin^ theinsdves 
again.-'l a sudden and virulent atlaek by a luu. h 
larger body of Kallars, tlie Pallars were ( Utitled to 
intliet sucii injui’ii's as they had intlieted. and tliat 
consequently, they were not y:nilty of any olTenee. 

Quee/i-Enipretiis v. Perl imuthu Tiievnn 2\, 121; 1 

Weir. 54. relied on. 

It is always tlcsirable that ivhen there are ease.s and 
cross-cases the ap])eals arising from siicdi ea.ses should 
be posted before and tried l>y the same Bench, 
[p. 540, col. l.j 

Appeal against an order of tlie C ourt of 
Session of the West Tanjore Division at 
Tanjore, in Case No. 1!) of the Calendar 
for 1924. 

Mr. K. S. Jaijarama Iyer, for the Appel- 
lants. . 

Mr. J. C. Aadvi, Public Prosecutor, for 

the Crown. 

JUDGMENT.— It is always desirable 
that when there are cases and cross-cases 
the appeals arising from such cases should 
be posted before and tried by the .same 
Bench. Huwever, this appeal having come 
up before me, I am bound to deal with it 
on the evidence on the record, and on that 
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evidence I have no hesitation in holding 
tint the appellants have not been proved 
to be ^^uilty of the offences for the commis- 
sion of vhich thev have been convicted 


an-l sentenced. I’he olTences charged were 
rioting, rioting with deadly weapons and 
causing liurt and grievous hurt. The 
dispute was I'lctween the Kallars and Pal- 
lars of iShori-Kudipatti. Tlie Kallars 
who wei'c larger in number and coosider- 

ablv more inlliiential than the Pallars had 
% 

been making arrangement for the purpose 
of eatr-hing lish in the oorani with the 
lielp of certain [Muhammadans from Trichi- 
nofioiy. 4'he Pallars were objecting to it. 
Tlie evidence that is accepted by the learn- 
ed Sessions Judge really is tlie evidence of 
the di.-'intere.sletl witnesses, a nglv', P. s. 
Nos. 3. 1, :uid (1. 4'aking their evidence and 
th-' tindiiig of the Ses.siojis Judge thereon, 
there can he no doubt as to wliat took place. 
There was an attempt at mediation i»y the 
nn'diat;M\s witli the Kallars in the vill-ige. 
The Kallar.-^ would not have it and they 
then jtroceeded in large numbers armed 
to the oorani. The mediators followed 
them. \Vhile passing to the oora/ti they 
liad necessarily to pass through the place 
where the Pallars were residing. After 
ai riving at tlic oorani, the attempt at me- 
dialionwas again renewed. It was aaain 
rejected by the Kallars. At that time 
there wei’O aliout 20 or 30 Pallars seated 


about 2U0 or 300 cards awav; and the story 
that the learned Sessions Judge accepts is 
that the Kallars after the mediation fell 
through ran towards the Pallars, surround- 
ed them and attacked them. Tiie Pallars 
naturally in self-defence inflicted injuries 
on several Kallars. On those facts the 
question is wliether the conviction of these 
ajipellants for the offences of rioting, and 
causing hurt of various kinds can be sus- 
tained. For the purpose of establishing 
the offence of unlawful assembly which is 
a necessary element in the offence of riot- 
ing, it must be established that the unlaw- 
ful assembly had a common object^ by 
means of criminal force or show of criminal 
force of doing any of the various things 
mentioned in s. 141, Indian Penal Code. 
All that could reasonaV>ly be inferred from 
the mere fact of the 20 or 30 Pallars having 


assembled at that distance from the oorajn 
and possibly also from the fact sorne of 
them having sticks in their 'possession! 
that their intention was to prevent. R 
possible, the fishing by the Kallars, But 
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that alone would not be sufficient to estab- 
lish that their intention was to accomplish it 
by the use of criminal force. It has been held 
in Queen-Empress v. Peelimuthu Theven (1), 
that the mere fact that a crowd of 100 
persons including the accused had assembl- 
ed together armed with bill-hooks and 
sticks would not be sufficient to suptioit 
the inference that their common intention 
was to use criminal force or to commit any 
other offence. In the circumstance of this 
case it is just possible that seeing that the 
Kallars were proceeding towards the oorani 
armed with weapons, some of the l^allais 
took sticks with them for purposes of self- 
defence in case of any unpremeditated attack 
by the Kallars in the course of any media- 
tion or parley. The common intention of the 
unlawful assembly to use criminal force 
must be established as a fact by legal 
evidence. There is in this case, apart from 
the fact of this group of 20 or 30 Pallars 
assembling, some of them with sticks, 
no evidence which goes to shou that 
their common object was to use ciimi- 
nal force. It is also very significant that 
there is no evidence whatever that, after 
the mediation fell through, there was any 
communication from the leaders of /he 
Pallars' partv near the oorant to the Kallars 
seated at a distance. All that happens is a 
sudden attack by the Kallars. In that 
attack the Pallars were undoubtedly entitl- 
ed to defend themselves in the mannei 
and to the extent they did. No common 
criminal intention having been established 
with regard to this assembly of Pallars J 
cannot hold that they were members of 
any unlawful assembly or that they were 
guilty of the offence of rioting, much less, 
of rioting, armed with deadly weapons. 

So farashurtand grievous hurt caused 
by them are concerned, it is clear that they 
were caused in the course of their defending 
themselves against the sudden and virulent 
attack bv a much larger body of Kallars 
from the oorani and I cannot possibly hold 
that the Pallars were not entitled to defend 
themselves or, in the course of defending 
themselves, to inflict such injuries as they 
did inflict on the attacking Kallars, I must 
also add that the evidence with regard to 
the Pallars having possessed themselves of 
sticks is very meagre and unreliable; and. as 
the learned Vakil for the appellants suggest- 
ed, it is quite possible that, in the course of 

' a) 24 M. 124; llVeir. 54. 


the attack, some of the Pallars wrested the 
sticks which some of the Kallars had in 
their possession and inflicted injuries with 
them. In the result I think the conviction 
of the accused appellants by the lower 
Court was wrong. I set it aside and direct 
that they be acquitted. The bail-bonds 
executed by them will be dicharged. 

V. Appeal allowed', 

2 . K. Accused acquitted. 


LAHORE HIGH COURT, 

Cui.MIN'AL Appeai. No. 8!)4 OF 1924. 
December 8, 1924. 

Prcseiit;— Justice Sir Henry Scott-Smith, 
Kt., and Mr. Justice Martineau. 
AllMAD— Accused— Appellant 

I'ersus 

KMPEUOR— Respondent. 

Penal Code {Act XLV of ISfiO), s. JOl, application 

^■^Section 201, Penal Code, applies merely to the 
person who screens the prineipal or actual olYender 
and not to the prineipal or actual oft'ender himself. 

f[) 512, eol. 2.] , , 

Torap AH v. Queen-lCnipress, 22 C. C.>S: 11 Iiid. Dec. 

(k. s.) 12."). followed. 

Criminal appeal from an order of the 
Sessions Judge, Rawalpindi, dated the 10th 
September 1924. 

Mr. D. R. Saivhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT. — Ahmad appellant. Dadu 
his 10 years’ old son, Musammat Gabo his 
wife, and Musatiimat Nazar Jan liis daughter 
have been convicted by the Sessions Judge 
of Rawalpindi of the murder of Bahadur 
and have been sentenced for transporta- 
tion for life. They have also been con- 
victed of an offence under s. 201, 
Indian Penal Code, and for that offence 
they have been sentenced separately to 
seven years’ rigorous imprisonment ; the 
sentences to run concurrently. They have 
filed separate appeals through the Superin- 
tendent of Jail. The facts, which are given 
fully in the judgment of the learned Sess- 
sions J udge, are very clear and in brief they 
are that Musammat Nazar Jan Avas the 
wife of Bahadur, but did not as a rule live 
with him. Her father Avanted Bahadur to 
divorce her and to marry her to Muhammad 
Shah, Avhois said to have joined the other 
offenders in committing the murder and to 
have been absconding at the time of the 
trial. On the 5th April last Dadu Avent to 
Rawalpindi and told Bahadur that Nazar 
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Jan was dying of plague at Saidpur, a 
village some five miles distant, and if he 
wished to see her alive he should come at 
once. 

Bahadur and Jamal Din witness went 
forth to Saidpur, and Bahadur there found 
that his wife was not ill at all. He demand- 
ed the return of the ornaments which he 
had given to his wife and also told Ahmad 
that his wife was to be sent back wnth 
him, but Ahmad refused to give up either 
the ornaments or the woman. Bahadur was 
never seen alive after the night of 5th April 
and on the lith April his dead body was 
found buried in the house of Ahmad upon 
a clue being given by Dadu. Subsequently 
Ahmad pointed out a cave on a hill-side 
from which certain clothes indentified as 
those of Bahadur were found. 

We agree fully with the learned Sessions 
Judge that Bahadur was murdered in the 
house of Ahmad, in which all the four appel- 
lants were living at the time. From these 
facts the learned Sessions Judge has con- 
cluded that all the four appellants must have 
joined in the murder and must also have 
cut up and buried the body after the mur- 
der. It must be remembered that Muham- 
mad Shah absconder is also alleged to have 
taken part in the murder. Under the cir- 
cumstances we do not think that it can be 
held with any certainty that the two women 
and the boy Dadu must necessarily have 
joined in the conspiracy to commit the 
murder. It is quite possible that Dadu was 
ignorant of the object with which Bahadur 
was summoned to Saidpur. It is also possi- 
ble that when he ■was summoned Ahmad 
may not have formed the intention of mur- 
dering him, and that he may have been 
murdered on the spur of the moment during 
the night between the 5th and 6th April. 
If Muhammad Shah joined in the murder 
it is quite possible that he and Ahmad com. 
mitted the offence without the other appel- 
lants having taken any part in it or even- 
without their having abetted it. 

With reference to offence under s. 201, 
Indian Penal Code, the same difficulty 
arises. The body may very well have been 
dismembered and buried by Ahmad and 
some other person without any assistance 
from Dadu and the two women. We, there- 
fore, do not think it safe to convict these 
persons of any offence. 

The words of s. 201, Indian Penal Code, 
lead us to the conclusion that it was meant 
for persons other than the principal offend- 
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ers, and p this was the view taken in the 
case reported as Torap Ali v. Queen Emperor 
(1) Avhere it was held that this section 
applies merely to the person who screens 
the principal or actual offender and not to 
the principal or actual offender himself. We, 
therefore, accept the appeals of Dadu, 
Miisammat Gabo, and Musammat Nazar Jan 
and setting aside their convictions and 
sentences acquit them and direct that they 
be released from custody. We also accept 
the appeal of Ahmad so far as to set aside 
the conviction and sentence under s. 201, 
Indian Penal Code. So far as his conviction 
under s. 302, Indian Penal Code, is con- 
cerned we dismiss his appeal. 

R. L. Appeal partly accepted. 

I '2'1 C. ()3S; 11 Ind. Deo. in s.) 125. 


CALCUTTA HIGH COURT. 

Crkmixal Revisio.v Cask No. 264 of 1925. 

June 9, 1925. 

Preaent: — Mr. Justice Suhrawardy 
and Mr. Justice Panton. 

ISMAIL SHA — A<’cusei) — Petitioner 

VC 7*SHS 

EMPEROR — Opposite Party, 

Criminal Proetdart Code V of ISOS), s$. 

370— Presidency Magistrate— Judgment, contents of — 
Examiriatiori of accused, particulars of, record of—" 
Reasons for conviction, whether must be recorded. 

\\ here in a trial before a Presidency Magistrate the 
accused is examined under s. 342 of the Cr. P. C., it 
is tlie duty of the Magistrate to record the substance 
of the examination of the accused and his plea in the 
judgment. In a case in which such Magistrate inllicts 
imprisonment or line exceeding Rs. 200 or both, a 
brief statement of the reasons for the conviction must 
also be recorded. Wliere these particulars are omit- 
ted the judgment is not in conformity with the re- 
quirements of s. 370 of the Cr. P. C. and is liable to 
be set aside, [p. 543, col. l.l 

Rule. 

Babu Mahim Chandra Roy, for the Peti- 
tioner. 

Mr. Khondkar,ior the Opposite Party. 

JUDGMENT. — This Rule is issued on 
the ground that the Trial Magistrate erred 
in not recording the statement of the accus- 
ed under ss. 342 and 370, Cr. P. C, The 
Magistrate in his explanation submits that 
he examined the accused under s. 342, 
There is no record of the result of the ex- 
amination but it is noted below the record 
of the evidence of the witnesses for the 
prosecution "examined under s. 342." Ther* 
were three accused persons placed on 
trial of whom accused No. 3 was acquitted 
and Nos. 1 and 2 were sentenced to on 
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month’s regorous imprisonment each. The 
order of the Magistrate is recorded in a 
form ^Yhich is used in the Calcutta Police 
Court which bears numbered heads. Co- 
lumn No. 7 mentions “the plea of the ac- 
cused and his examination (if any)’’. There 
is no entry against this column and in the 
whole of the record we have not been able 
to trace what the plea of the accused really 
was. The judgment of the Magistrate is 
exceedingly short. He says: “Heard parties: 
Accused No. 3 acquitted. Numbers 1 and 
2 sentenced to a month’s rigorous imprison- 
ment each”. The record of the case as 
made by the learned Trying Magistrate is 
not in accordance with the requirements of 
8. 370, Cr. P. C. In the first place the plea 
of the accused and his examination are not 
recorded as required by cl. (/) of that 
section. In the second place, according to 
cl. (0 of the section, in all cases in 
which the Magistrate inflicts imprisonment 
or fine exceeding two hundred rupees or 
both, a brief statement of the reasons for the 
conviction should also be recorded. This 
also is wanting. The Trial Magistrate admits 
in his explanation that the accused was 
examined under s. 342. It was, therefore, 
his duty to record the substance of his ex- 
amination and his plea. We accordingly 
think that proper procedure has not been 
followed in this case and the case should 
be re-tried. 

The result is that this Rule is made 
absolute, and the conviction and sentence 
of the petitioner set aside and fwe direct 
that he be r.e-tried according to law. 

The petitioner will remain on the same 
bail until further order of the Magistrate. 

M. B. Rule made absolute; 

z. K. Re-trial ordered. 


BOMBAY HIGH COURT. 

Criminal Reference No. 38 of 1925. 

August 7, 1925. 

Present: — Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 

EMPE ROR — Prosecutor 

versus 

SUBRAO SESHARAO— Accused. 

Criminal Procedure Code. {Act V of 1898), $. So — 
Penal Code {Act XLV of 1860), ss. (H, 69 — Conviction 
for separate offences — Imprisonment in default of 
payment of fine — Sentences, whether can run concur^ 
rently. 

Where an. accused person is convicted in respect of 
separate offences and is sentenced to pay a fine, or in 
default, to suffer imprisonment for a certain period 
for each of the offences of which he has been convicted, 


the sentences in default of payment of fine cannot 
be directed to run concurrently, [p. 543, col. 2. | 

It is not incumbent upon a Alagistrate to impose a 
term of imprisonment in default of j^ayment o£ fine. 
Section 04 of the Penal Code merely says that it is 
competent to the Court to pass such a direction, 
and if the Ma^^istrate wants to avoid giving a second 
term of imprisonment in default of payment of line, 
he can refrain from making a direction under that 
section, [p. 514, col. 1.] 

Criminal refeience made by Ihe District 
Magistrate, Poona. 

Mr. ib’. 5. Patkar, Government Pleader, for 
the Crown. 

JUDGMENT. — In this case the accused 
was convicted under s. 380, Indian Penal 
Code, in respect of two separate acts of theft, 
and he was sentenced to sulTer rigorous 
imprisonment for one day and to pay a fine of 
Rs. 50, or in default to suffer rigorous im- 
prisonment for three months, for each of 
the two offences. The Magistrate further 
directed that the two sentences sliould run 
concurrently. 

The question is raised by the Superin- 
tendent of the Jail, in which the accused 
was confined whether the sentences of im- 
prisonment in default of payment of the 
fine could run concurrently. The Jail 
Superintendent on the authority of s. 64, 
Indian Penal Code, and a Government Re- 
solution, No. 5b51, daten October 26, 1888, 
Judicial Department, was of opinion that 
they could not run concurrently. The Dis- 
trict Magistrate has referred the question 
to us. The only judicial authority on the 
point that has been brought to our notice 
is the case of Imperator v. Akidullah (1), 
where it was held that s. 35, Cr. P. C., did 
not permit the passing of concurrent sen- 
tences of imprisonment in default of fines 
imposed for two or more offences. It was 
remarked in the course of the judgment 
(page 264*j: — “In case of part-payment of 
the line it would be.difficult to estimate what 
portion of which term of imprisonment 
should terminate under s. 69, Indian Penal 
Code.” We agree with this ruling. Section 
35, sub-s. (1), only authorises concurrent 
punishments in the case of imprisonment or 
transportation. It does not for instance 
authorise concurrent fines. And a Magis- 
trate, if he wants to make the fine for a 
second or further effence extremely light, in 
consideration of the fine already imposed 
for another offence, can easily make it 
nominal. Then if a Magistrate imposes a 

fl) 15 Ind. Caa. 808; 5 S. L. K. 2C3; 13 Cr. L. J. 
536. 

•Page of 5 S. L. R.— [fJd.] 
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sentence of imprisonment in default of pay- 
ment of fine under s (>4. Indian Penal Code, 
the provisions of that section renuire that 
that term of imprisonment “shall he in ex- 
cess of any other imprisonment to vhich he 
may have been sentenced." 

This implies that it cannot be made to run 
concurrently with another term of imprison- 
ment. Then, as })ointed out in the Sind 
ruling, a dilliculty will arise in regard to 
the apportionment of a part-payment of fine 
against the term of imprisonment in default 
under s. GO, Indian Penal Code. ^loreover, 
it is not incuml>ent upon a ^Magistrate to 
impose a term of imprisonment in default. 
Section 04 merely savs that: “it shall be com- 
petent to the Court" to pass such a direction, 
and if the Magistrate wants to avoid giving a 
second term of im])iisonment in default, he 
can refrain from making a direction under 
that section. Therefore, we agree with the 
view put forward by the District Magistrate 
and supported by the learned Government 
Pleader. 

AVc accordingly quash the direction of 
the ^Magistrate under s 35, Cr. P. C., that the 
sentences should run concurrently, except 
so far as it covers the one day's rigorous 
imprisonment imposed for each of the two 
offences. 

z. K. Direction quashed. 


LAHORE HIGH COURT, 

Criminal Revision No. 043 or 1924. 

July 5, 1924. 

Present:— Mr. Justice Campbell. 

ALIA — Accused — Petitioker 

versus 

EMPEROR— Respondent. 

ICvidence Act {I of l:>72), s. 11',, Ulus. (b—Peual 
Cole {Act XLV of ISOO), s. I, U — Possession o; stolen 
'property— Presumptwn^Defenct, falsity of. 

^ Possession of stolen goods several months after the 
theft and at a place several miles away from the 
scene of theft, does not raise any presumption that 
the person in possession is either the thief or a 

receiver of stolen property. 

In such a cate there is no onus on the accused to 
evnlainhowhe got the property and the prosecution 
cannot succeed by proving the defence to be false. 

Revision of an order of the Additional 
Sessions Judge, Lahore, dated the 12th 
January 1924. 

Pir Taj-ud-Din, for the Petitioner. 

Mr. Ahmad Hasan, for Government Advoc- 
ate. for the Respondent. . 7 . 

JUDGMENT,— This judgmentwill dis- 
pose of Criminal Revisions Nos. 643 and 
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644 of 1924. The petitioner has l>een con- 
victed of two offences under s. 412, Indian 
Penal Code, and the findings of the learned 
iSessions Judno are as follows; — 

On the night of the 20th April 1922 a 
number of currency notes were stolen from 
the house of Nawah Saclullah Khan at 
Ijahore. One of tliese notes was sold in 
the Karnal District by Alia petitioner to 
one Sardha Ram in the following August 
and three in the ensuing month of Septem- 
ber. The learned Sessions Judge has held 
that possession by Alia of the noteshaving 
been ]>roved it was for him to explain where 
he got them and that since Alia was in pos- 
session of the notes a few months after the 
theft the legal presumption is that lie is 
either the thief or a receiver of stolen pro- 
perty. 

I cannot agree with this proposition. All 
that the learned Counsel, wlio represents 
the Crown, can say in support of the con- 
viction is to refer to tlie first Illustration 
under s. 114, Indian Evidence Act. This 
Illustration deals with the case of a man in 
possession of stolen goods soon after the 
theft. The petitioner is not proved to have 
been in possession of these notes soon after 
they were stolen. He was also in posses- 
sion of them many miles from Lahore where 
they were stolen and no connection between 
the petitioner and Lahore or any person 
likely to have stolen the notes at Lahore 
has been proved. I suspect that the learned 
Sessions Judge lias been influenced by the 
fact that the petitioner is a member of a 
criminal tribe which fact in this particular 
connection is irrelevant. 

According to the prosecution evidence 
the transfer of the notes by the petitioner 
to Sardha Ram was done pei'fectly openly 
and the learned Sessions Judge appears to 
have accepted statements that the petitioner 
is aweil-to-do man. It is true that his 
defence has been throughout that he was 
never in possession of the notes but the 
prosecution was not entitled to succeed 
merely by proving this defence to be false. 
In short no presumption was justified from 
the fact of possession that the petitioner 
knew or had reason to believe the notes to 
be stolen and admittedlv there is no evidence 
direct or indirect of any such guilty know- 
ledge. 

The convictions must, therefore, he set 
aside. I accept both petitions and acquit 
the petitioner who will be released from Jail* 

R. L. Petitions accepted . 
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^ ' lower Court dismissed that petition, and the 

present civil revision petitions are filed 
against that order. The decree in the case 
has not yet bc^cn passed as further trial has 
been stayed by tliis Court ; so that no 
question of sett'ing aside an c.r parte decree 

has yet arisen. . . i r o 

The plea put forward by the Ist defend- 
ant for his absence was sickness and want 
of money. His allegations were cliallenged 
by the plaintiffs in tlie suits and the lower 
Court refused to believe these allegations 
and found that the 1st defemlant had 
not shown sufficient cause for his ab- 
sence tojustifv itssetting aside the order 
under O. IX, r. 7. The lower Court was 
entitled to come to that conclusion ; and 
there is no lack of jurisdiction or irregular 
exercise of jurisdiction in its oidei. On 
the face of the record, 1 find there is no 
reason for interference in revision. 

Tiie petitioner, liowever, has stated that 
the Subordinate Judge's view is that he, 
haviiif^ been once declared e.r parte in the 
suits Ts debarred from subsequently appear- 
ing, even if he was prejiared to resume the 
case from the stage it had reached and not 
ask that the proceedings which ^yent on in 
his absence be cancelled, i c., it is suggest- 
ed that tiie Subordinate Judge’s view is 
that the e-v parte order passed by him on 
L7th September prevents the 1st de- 

fendant from appearing at all again in the 
suits until and unless tliat order is set aside 
and that ex parte decrees must follow if 
the plaintiffs have made out anj; case at all. 
The respondents to these petitions do not 
challenge, but uphold this view. The peti- 
tioner before me states that all he now 
wants is to be allowed to [)ut forward his 
evidence, the suits having merely reached 
the point at which the plaintiffs’ evidence 
has been closed. Is he debarred from 
doin" that or is he not? I have had this 
point argued before me in order to decide 
for the guidance of the lower Court whether 
th^ c.r p<irte order does or does not now bar 
the petitioner from resuming appearance in 
the suits at the stage at which they now 
are The point is a novel one and there is 
an absence of authority on it. But my view 
is that the petitioner is not so debarred, in 
other words, that the ex parte order only 
covers the period during which the party 
was actually absent and does not act as a 
bar to his subsequent appearance. Re- 
spondents contend that this view is opposei^ 

to O. IX, r. 7 ; but I do not think so. 


MADRAS HIGH COURT- 

Civiu Revision' FiirinoNS Xos. 9G1 

and of 19-3. 

February 27, 1925. 

Present: —'Sir. Justice Wallace. 

GO Iv . V K A KO N U A V E X Iv A P A- 
SUBBIAH— Defenuant No. 1— Petitioner 

versus 

DEUPARTHI LAKSHMINAUASIMHAM 

AND another— Respondents. 

Civil Procedure Code (Act V of lOOSi, 0. IX, a. 

O', 7 — Order declaring defendant ex parte, udietlur 
bar to appearance in subsequent proceedinys. 

An ex parte order under r. (> of O. IX of the C. 1 . 

C only covers the period during ^Yhleh the party is 
actuallv absent and does not act as a bar to his subse- 
quent appearance, lie is not, tlierefop preventeil from 
appearing later and proceeding^ with the case at the 
stage at whicli it ilieii is. [p. 51.3, col. 2; p. olb, col. l.j 
Rule 7 of O. IX of the (J ff. C. applies to a party 
■who wishes to be relegated back to the position which 
he would have been in. if he had appeaivd at a 
previous hearing at which he was absent, and v ho 
wishes the proceedings, taken in his absence, to In 
takni over again in his i*res.‘iics, so that he ma> 
re^-iin the opportunities of cross-examination, etc., 
which he has lost In* Ids absmee. The words e.c 
parte" in the rule apply only to the lieanng on tlie 
particular day wlien that hearing and adjourniuciit 
ex parte is made. There is no gronnd for extend- 
ing its operation to all subsequent hearings of tliw 

Petuioai undm' s. 115 of Act V of 1908 and 
8 107 of the Goverument of India Act, 

praviug the High Gourt to revi.se the 
orders of the Court of the Additional Subor- 
dinate Judge, Kistnaat Masulipat am dated 
the 13th October 1923, in I. A. No. 180 of 
1923 in O. 8. No. 11 of 1923 and 1. A. No. 
135 of 1923, in O. 8. No. 32 of 1923 respec- 

ti v©l 

Ml-. .U. Patanjali Saslri, for the Peti- 

tioner. , , r, i 

Messrs V. Krishna Mohan, Ch. Rayhava 

Rao and P. Baplraju, for the Respondents. 

JUDGMENT.— These two civil revision 
petitions are presented against the orders 
of the lower Court dechnmg to set aside 
the ex par£e order passed against the peti- 
tinner Iffie petitioner was the 1st defend- 
ant in two suits, O. 8- No. 11 of 1923 and 
O 8. No. 32 of li^23. He had appeared in 
the suits and put in written statements. 
On one of the hearing days, namely, 27th 
September 1923, he was absent and the 
Court “declared him ex parte." The evi- 
dence for the plaintiff was adduced on that 
date and the hearing wa^ adjourned to 
13th October 1923. On that day the 1st 
defendant appeared and put in a petition 
under O. IX. r, 7, praying that the ex parte 
order against him may be set aside, ine 
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One cardinal principle to be observed in 


trials by a Court obviously is that a party 
has a right to appear and plead his cause 
on all occasions when that cause comes on 
for hearing. It folh-ws that a party should 
not be deprived of that right, and in fact 
the Court has no option to refuse that 
right, unless the C. P. C.. det'iives liim of 
it. Is there any rule of procedure then 
which gives power to a Court to say to a 
party when he appears to plead liis case 
that it cannot hear him 1 ecau.-e at the 
previous hearing he was absent? 1 do not 
so read O. IX, r. 7. That applies to a party 
who wishes to he relegated back to the 
position which he would have been in, if 
he had appeared at a i>revious hearing at 
which he was absent, and who wishes the 
proceedings, taken in his absence to he 
taken over again in his presence, so that he 
may regain the opportunities of cross- 
examiration, etc., which he has lost by 
his absence After all r.r parte only 
means that the paity has not been heard 
because he was absent and the adjournment 
of the hearing. Ex parte in the words of 
r. 7 applies only to the hearing on the 
particular day when that hearing and ad- 
journment ex parte was made. I do 
not see any ground for extending its 
operation to all subsequent hearings of the 
suit. 

The mere i)hysical appearance of a party 
or his Pleader has no special effect on the 
procedure in the suit. For example, a 
party who has no special interest in a 
particular part of the case being heard and 
does not intend to take any part in that 
part of the trial may surely absent himself 
on the days when that part of the trial is 
being heard without incurring as a penalty 
his total exclusion from the case. He no 
doubt forfeits any opportunities he would 
otherwise have had of taking part in those 
days proceedings, but I cannot see how he 
would forfeit anything more, or that he 
could by any rule of procedure he pre- 
vented from appearing in future when the 
part of the suit in which he is interested 
comes on for hearing. Mere absence on 
certain days does not make him ex parte 
for the rest of the trial but only ex parte 
for those hearings at which he was absent. 
He is not prevented from appearing later 
and proceeding with the case at the stage 
at which it then is. His right to come on 
at that stage would, of course, depend on 
the stage at which the trial then stood. 


[91 L c. im\ 

In the present case if the plaintiff had 
closed his case and the petitioner had been 
called ui;on to produce his case and he was 
absent and, therefore, made ex parte as 
regards the presentation of his case, I take 
it that he would not be allowed to come 
on later unless he got the ex parte 
order set aside under O. IX, r. 87. But 
if the plaintiff had closed his case and 
the ])etitioner had not been called upon to 
produce his case, there could be no ex parte 
order against him with reference to his 
presentation of his case, which had to be 
set aside. Therefore, he could appear and' 
go on with his case on the adjourned date 
from the stage at which it stood. 

There is a paucity of authority on the 
point. The learned Vakil for the petitioner 
has drawn my attention to two rulings of 
the Allahbad High Court : Mannii v. Tulshi 
(F and Blta</wat Prasad Teicari v. iMuhavi- 
mad Shibli (2). They support the view I 
have taken. A case reported as Satyendra 
Katii V. Navendra Nath (3), tliough slightly 
dilferent on the facts, was decided on the 
same principle. With these remarks, I 
dismiss these petitions with costs, one set to 
each plaintiff. 

V. N. v. Petitions dismissed. 

1) (Ulna. Cas. 0.=iS; 20 A. L. J. 39; (1922) A. I. R- 
(A.) 33. 

(2) CH Ind. Cas. 892; 20 A. L. J. 270; (1922) A. I. Ri 

(A.) no. 

(3) 81 Ind. Cas. 867; 39 C. L. J. 279; (1924) A. I 
R. (C.) 606. 


MADRAS HIGH COURT, 

Second Civil Appeal No. 1450 of 1923. 

February 2, 1925. 

Present:— }^lr. Justice A'enkatasubba Eao. 

PALAX'I GOUNDAN and others — 

Appellants 

Z^CTSXiS 

SUPPIA GOCXDAN' and others — 

Defendants Nos. 1 and 2 and Plaintiffs 

Nos. 1 to 4 AND 6 TO 8 — Respondents. 

Res judicata— Laiv~\Vidow—Rerersi(yief> 
declaratory suit by, to set aside alienation by widovf 
——Dismissal on finding against plaintiff's reversionary 
title — Suit for possession on widow's death, whether 
ban’ed—Mutuality. 

here a suit brought by a person alleging himself 
to be the nearest .reversioner to the estate of a 
deceased Hindu for a declaration that an 
tion by the widow of the deceased is not valid 
beyond her lifetime is dismissed on the ground 
that the plaintiff is not a reversioner at all. 
decision operates as res judicata in a subse^uen* 
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suit brought after the deatli of the widow for pos- 
session of the properties by a successor-in-interest 
of the alleged presumptive reversioner, (p. 518, col. 1] 
The fact that in dismissing an application in the 
first suit bv the plaintilT to witlulraw it with liberty 
to file a fresh suit, the Court made an observation 
that the order refusing permission would not affect 
plaintiff's right to bring a suit for possession after 
the widow’s death, is immaterial where the Court 
actually proceeded to hear the case and dismissed the 
suit on its merits, [p. 550, col. 1.] 

[Case-law considered.] 

One test ot res judicata is mutuality. A party will 
not be concluded against his contention by a former 
judgment unless he could have used it as a protec- 
tion, had the judgment been the other way. [p. 518, 
col. 2; p. 5W, col. 1.] 

Second appeal against a decree of the 
Court of the Subordinate Judge, Coimba- 
tore, in A. S. No. 1 of 1921, preferred 
against that of the Court of the District 
Munsif, Tiruppur, in O. S. No. 2(57 of 1918. 

Mr. T. V. Ramariatha Iyer, for the Appel- 
lants. 

Messrs. A. Venkataraliah and L. Yen- 
kata Narasiah, for the Respondents. 

JUDGMENT.— The question to be 
decided in this appeal is, has the subject- 
matter of the action become res judicata? 
The plaintiffs derive their title from one 
Muthu Goundan, and the defendants from 
Palani Ammal, the widow of the last male- 
holder. Muthu filed as the presumptive 
reversioner of the estate of one Raya 
Goundan, O. S. No. 83 of 1908 for a declara- 
tion that a mortgage executed by Palani in 
favour of the 2 nd defendant in that suit 
was not binding upon the reversionary 
heirs. Palani, who was the Ist defendant 
as also the mortgagee-defendant, denied the 
relationship set up by the plaintiff. The 
first issue framed in the case raised the 
question whether Muthu was related in 
the manner alleged in the plaint and was 
the reversioner as claimed. After a witness 
was examined, Muthu, discovering that the 
pedigree on which he relied was wrong, 
applied to be allowed to withdraw the suit 
with permission to file a fresh suit. The 
Court refused the permission and the 
plaintiff having declined to withdraw the 
suit without such permission, the Court 
disposed of the case on the merits. The 
issue relating to Muthu being the reversion- 
ary heir was found against him and the suit 
was dismissed. Muthu then filed an appeal 
which was also dismissed. In the present 
suit Muthu alleges that he has become the 
actual reversioner in whom the estate has 
vested and possession is claimed on that 

footing. The matter really decided becomes 


apparent from the following passage, of the 
judgment of the District Munsif in O. o. 

No. 83 of 1H08:— ^ ^ ^ ^ 

“In the affidavit now filed by the plaint- 
iffs in support of their jietition foi with- 
drawal of the suit with permission to sue 
again, they admit that the pedigree given 
by them along with the plaint is not cor- 
rect Exhibit 1, the registration copy of 
sale-deed executed by first plaintiff’s father, 
shows that the 1 st j)laintiff s grandfather 
was not Perumal Goundan as given in the 
plaintiffs' pedigree but his name was 
Chinna Thirumalai Goundan. From Ex. 
II the division release deed between plaint- 
iffs Nos. 2 to 4 attested by the 1st plaintiff, 
it is also clear that 1 st plaintiff is not 
related to the other plaintiffs as he claims 
to be in the pedigree. The burden of prov- 
ing the relationship to 1 st defendant s 
hu'sband and thus their reversionary right 
to his estate lies heavily on the plaintiffs 
and, they have failed to discharge it. I find 
the first issue against the plaintiffs and, on 
that finding alone, dismiss the suit” 

The Subordinate Judge, _ in appeal from 

the decision of the District i\Iunsif, thus 

deals with the question; 

“Upon the evidence on the record the 
lower Court has found that plaintiffs have 
failed to prove their reversionary right and 
I concur in its finding. The appeal is dis- 
missed with costs”. . 1 j . 

The point, therefore, to be decided is, 
whether the question of the reversionary 
right of Muthu has become res judicata. 
This issue has been decided in favour of the 
plaintiff by the lower Courts and the third 
defendant appeals. 

It is now settled law that a suit by a 
reversioner during the lifetime of the widow 
is a representative one and enures for the 
benefit of all the reversioners and is equally 
operative to the detriment of all. See 
Venkatanarayana Pillay v. Subbammal (1) 
and Challagundla Varamma v. Madala 
Gopaladasayya (2). The last case cited 
illustrates very forcibly this rule and gives 
full effect to the principle. The presump- 
j*gy 0 rsioner at the date of the aliena- 
tion by failing to bring a suit within the 12 
years allowed became barred under Art. 125 

fl) 29 Ind. CaB. 298; 38 M. 406; 17 M. L. T. 435; 28 
\I L J 535; 17 Bom. L. K. 4G8; 19 C. W. N. 641; 2 
L -SV. 596: {m5) M. W. N. 555; 21 C. L. J. 515; 42 

^ (2) 46 Ind. Gas. 202; 11 M. 659; 35 M. L, J, 57; 24 
M. li. T. 115; 8 L. W. 62; (1918) M. W. N, 461 (F. 
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and his omission was iiold to preclude all 
reversioners iiirlndtii^ even suhse(|ueiitly 
horn I'e'.’ci'si' i:i 'lucsli aiiii^ tlie 

alienation aurin^^ t!io widjw'.', iilc-lime, 
althougii. \k‘ it note I, that snljsequenliy 
born reversioners Ijecanie on their hirlli 
nearer t‘resuinpdve revei-sioners than the 
person wliose onii-^sion l«“d P) t!ii~ icsnlr. 

1 here '‘an thus he n > < ion i ) t t ha !■ a | m 1 la- 
ment ol)t. lined hy tlie prrsuin]): ive revL r- 
sioaer tiia'" an alienaMon is ic ‘"d is Inu'.line 


durin^^ the liletiine of tne widow on the 
whole body of rcversioneis; ainl conversely 
a decision obtained l)y the |>resnmi>tive 
reversioner against tlie widow that an 
alienation is not bimling, is rvs jtuliL’at<( 
and cannot be questioned i)y tlie widow 
during her lifetime in any sub.^equenl suit 
brought l)y any oLiicr reversioner. 

Tne ctue-^tion then ai ises, does the death 

of the widow inaka atiy diilcreace? la 
Kesko SinjJi v. Sfieo Par-j ish Ojka 

f3) the lu'ds are. tliat the then iue>uin]tlive 
reversioner liledasuit rinring the widow's 
lifetime and obuiined a fleclaratioii that an 
alienation w.;s not bitiding on the widow’.s 

death. ShellK ii d ied and succession opened 
to the plaintilY who was the actual rever- 
sionary heir and da his suit he was held 
entitled to take advantage of the in-evious 
decision and to rely upon it as 7'es judicutd. 


Pogida Hussain Reddy \\ Vasafiyari Tea 
kata Reddy cl ) decided by Wallace mid 
Jackson, JJ., is the conveise of Kesko 
Prasad Singh v. Skco Ikin/ask Ojka (3j, 
The previous suit in tlie lifetime of the 
widow by the presumptive reversioner was 
dismissed on the ground that the alienation 
was for a justitiable purpose. Tlie second 
suit by the actual reversioner after the 
widow's death was held barred on the 
ground of I'es judicata. To the same elTect 
is my own judgment in S. A. Xo. 923 of 1921. 
In the suit against the widow by the pre- 
sumptive reversioners, their right was 
found against on the ground that tlie last 
male-holder had left a Will. This judgment, 
I held, operated as res judicata precluding 
the actual reversioner from re-agitating the 
question after the death of tlie widow. 

Lakshmi Kantaiyammi v. Inuganti Rdj'a- 


(3) 82 Ind. Cris. 002; 51 I. A. 5?1: .1021) A. I. H 

(P. C-1 247; 10 O. cV: A L, K. 1105; -40 C. L. J. 461; 

47 M. L. J. 82-4; 40 A. SU; 23 A. L. J. 16S; 27 l3om. 

L. ll. 130. 21 L \V. 205; 1 O. W. X. GIO: L. K. G A. 

(P. C.) 1; 20 C. W. N. GJ8 (P. G.P 
. (4) 83. Ind. Gas. 140;' 47 M. L. J. 543; 20 L. 'W.oj-'’- 

‘30; (1025) A. 1. lb (51.) §5, 


gf^pal Ran (5) has also a very direct bearing 
on ti'.e issue to l)e decided. S hied a suit 
claimiiiu ll-. it vi. isicnaiy heir entithd to 
inlnuit atier the ticalh of the t^iei'tndant, 
the mollier of tlie last male owner. She 
deleinh d that suit on the ground that 
tlie pi< 'pei I ies wer<^ her stridkanam and 
tli.it her tiaugliter and daughter’s sun were 
ondlhii to suerecd to them aber lier. 

N tiled (luring llie ]-tmltney of the suit 
am! R who alleged to be his adopted son, 
was siibsl itutcd for him. Tiie said (laughter 
and llie daughter s son were also made par- 
ties to the suit. ^Vdeciee was passed de- 
claring that eertain alienations made try the 
mother were invalid against the reversion- 
ary heir. The mother having died af1er 
decree, Rhnn}g\\l as the nearest reversioner, 
a second suit again.'t the daughter and 
the inothei* for po.ssession of the [uoptrty. 
The point to be decided was, whether the 
matter of the reveisionary right became 
res judicata. Collins, J., and Parker, J., 
held that the contention of res judicata 
was well-founded. 'I’hey observed: — 

“sVs the issue was tried hv a Court of 

a. 

competent jurisdiction between the same 
parties litigating under the same title, Ave * 
can se--* no reason wlpv the question be- 
tween them should not be res judicata 
under s 13? See bottom of page 340* ’. 

The Privy Council observing at page350*, 
that the (lue^tioii wlielher R was the 
nearest revei>ioiier was distinctly raised 
in the earlier suit, conrinned tlio decree of 
tne High Court and held that the previous 
decision was conclusive between tlie par- 
ties in the second suit. This l uling would 
be a direct authority hut for the fact 
that in the present case reversioner did 
not succeed in the lirst suit but lost it. 
But does this fact make any dilYerence? 
Hukuin Chand iioinis out that the test of 
res judicata is mutuality. He cites the 
obsei vatioiis of Petheram, C J., in b'ure/i- 
dernatli Pal Chuicdkry v. Broja Xath Pal 
Choivdkry (Gi and ^luth usamy Iyer, J.. in 
Gnanainbal v. Parvatlii (7) to the effect 
that estoppel is mutual, that a particular 
judgment if obligatory upon either is 
binding upon both. He sa\*s that a party 
will, not be concluded against -his conten- 
tion by a former judgment unless he 

could have used it as a prote(:tion, had 
. ^5) 21 M. 34 4; 25 1. A 102; 2 C. W. X. H:]!; 7 
P. G. J. 32.5; 7 lad. Dot', .s. s.t 530 , P. C.). . 

(G; 13 C. 352; G IlKl. Dec s'.)' 7.35. 
g7v 15 M. j477: 5 Ind. Dec, (x. s.l' GSf ** 

**Paseabx 
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the judgment been the other way; The result per stirpes. The application for amend- 
therefore is that the Privv Council having ment was disallowed on the ground that 


held in Sriraja Rio La'<skmiicanthiammi v. 
Sriraiali Iiiu^anti Rajagopala /v (o(5) that 
a decision favourable to the reversioner 
could be' used against the widow, the 
converse of the proposition is equity true 
that the widow who obtained a judgment 
in her favour could use it as a protection 
against the reversioner. As Mr. Justice 
Mahmood in Jainaitunnissa Litffunnissa 
(8) says : — 

“A finding which conclusively binds one 
party must necessarily bind the opposite 
party also, and that but for this reciprocity, 
the rule of res judicata, far from attaining 
its object of putting an end to litigation, 
would only achieve the contrary result of 
increasing litigation". (\See Hukum Chand’s 
Res Judicata, iSOi E«lition p. 21. See also 
Liiliabati Misraiu. v. Uisken Cliobey (9). 

In Nawab v. Punjuba (lOj it was held, 
that in similar circumstances a second 
suit by a reversioner after the death of the 
wddow was barred as res judicata. 

Fateh Singh v. Jagannath BakshSingh (11) 
a decision of the Judicial Committee, is 
almost conclusive against the respondent. 
Certain reversioners instituted a suit for 
cancellation as void of a deed of gift exe- 
cuted by the widow of the last male-hol- 
der. Besides the widow and the alienee 
there were others who were impleaded as 
defendants, one of whom was Ganga 
Baksh. The plaintilTs admitted that tliey 
were remoter in relationship tothe common 
ansestor than Ganga Baksh who being 
the nearest reversioner would ordinarily 
be the person entitled to question, the 
alienation. The plaintiffs, however, based 
their right to sue upon Ganga Baksh’s in- 
difference to his rights and collusion with 
the widow and the alienee. During the 
pendency of the suit the widow died and 
the plaintiffs applied for permission to 
amend the j^laint by adding a prayer for 
possession and by adding a new ground 
of claim, namely, that according to a 
custom alleged, the nearer as well as the 
remoter heirs both inlierit the property 

according to the shares of their fathers 

(8) 7 A. 606 at p. G19; A. W. N. (1883) 80; -1 Ind. 
Dec. (n. 8.) 637. 

(9) 6 C. L. .1. 621 at p. 627 

(10) 39 Ind. Cos, 946; 4 L. L. J. 412. 

(11) 91 Ind. Cas. 281; 18 M. L. J. 61; (1925) A. I. K. 
(P. O. o5; 2 O. W. N. 25; 12 O. L. J. 117; L. H. 6 A. 
(P. O ) 50; 27 O. C. .431; 27 Bom. L. R. 725; 29 C. W. 
N. 749; 47 A. 158; 23 A. L. J. 739; 22 h. W. 58 
(1\ O.). 


it was material to allege the family 
custom in the suit even as originally 
laid and that tlie ])laintiffs not having 
then alleged it ought not to be permitted 
to introduce this ground at alater stage. 
Thereupon the suit itself was disposed 
of and the material portion of the judg- 
ment is as follows: — 

‘T, therefore, order that the plaintiffs 
being one degree remoter to the last 
male-holder than defendant Xo. 3, they 
have no cause of action. The suit must 
be, therefore, dismissed." 

Some of tlie reversioners wlio instituted this 
suit instituted a second suit (the widow hav- 
ing as stated at)ove died; against the alienee 
and tlie representatives of Ganga Baksh 
for possession of the property. One of the 
defences raised was that (he subject-mat- 
ter of the action was res judicata. The 
Courts in India held that tlie question ' 
hecame res judicata and the Judicial Com- 
mittee upheld this view. 

As an authority on the question involved 
in the present case, tlii.s decision isextreme- 
ly valuable for tlie follf)wing reasons : — 

(1) The plaintiffs who brought the second 

action were identical with some of th^ 
plaintiffs who instituted the hist suit. In 
this respect there is substantial agreement 
between the facts of this ease and the one 
decided h)y the Judicial Committee. 

(2) The first suit was instituted during 
the lifetime of the widow, tlie second after 
her death. In the present case also, these 
facts exist. 

(3) If the plaintiffs, at the time of the first 
suit, had been the presumptive reversioners, 
they would have become, on the facts, upon 
the death of the widow, actual reversioners. 

In this respect also, there is no difference 
between the two cases. 

Let us now see what their Lordships did. 
They construed the judgment in the earlier 
suit as amounting to a negation of the 
plaintiffs’ reversionary rights. In the second 
suit, they lield that the questions could not 
be again raised. I may reproduce their own 

words; — 

“They (the plaintiffs) claimed as next heirs 
and their claim was dismissed. They cannot 
fight it over again". 

Their Lordships felt no difficulty by rea- 
son of the fact tliat the first suit was for dec- 
laration and tlie. second suit was for posses- 
sion. Xor did they refuse to apply the priu- 
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ciple of res judicaln oa the ground that 
^vhereas the earlier suit was directed against 
the widow, the later one was filed after her 
death. What is even more significant is, 
that notwithstanding these facts, the\* gave 
full effect to the doctrine of res jndicutn 
holding, as they did, that the case fell with- 
in Explanation IV of s. 11, C. P. C., which 
runs thus: — 

“ Any matter which might and ought to 
have been made ground of defence or 
attack in such former suit shall be deemed 
to have been a matter directly and substan- 
tially in issue in such suit.” 

The plaintiffs in the previous suit ought 
to have alleged the family custom and not 
having alleged it, they were precluded 
from relying on that ground in the second 
action. 

The respondent supports his contention 
that tlie matter has not become res judicata, 
by relying upon the following passage in 
the order of the District ]\lunsif in the 
previous suit, the order referred to by me, 
by which permission to withdraw from the 
suit with liberty to file a fresh suit, was 
refused ; 

“After all this suit is only for a declara- 
tion and there is no hardship for the 
plaintiffs, if no permission to bring a 
fresh suit for declaration is granted, for 
they could after the widow’s death bring 
a suit for possession, contesting also the 
present alienations”. 

I fail to see how these observations of 
the Munsif can prevent the rule of res 
judicata from applying ]n Fateh Singh v. 
Jagannath Baksh Singh (11), already referr- 
ed to, a similar contention was put fonvard 
by reason of the words “ I leave them to 
the liberty of filing a fresh suit for posses- 
sion” occurring in the previous judgment. 
But that contention was overruled by the 
Judicial Committee. The respondent also 
relies upon Fandillapalai Singha Reddi v. 
Yeddula Suhba Reddi (12j, The second suit 
for possession was held not barred under 

0. XXIII, r. 1, by reason of the first suit 
for declaration being withdrawn without 
liberty. This is clearly not an authority in 
favour of the respondent. Order XXIII, r. 1, 

01. 3, says: — 

“Where the plaintiff withdraws from a suit 
...without the permission referred to in sub- 
r. (2) he shall be... precluded from in- 


31 M. L. J. 48- 20 

M. L. T. 62; (1916) 2 M. W N. 1; 4 h. W. 1. 


stituting any fresh suit in respect of such 
subject-matter or such part of the claim”. 

The case referred to decided that the suit 
for possession cannot be considered as 
having been brought in respect of the same 
subject-matter as the earlier suit for declar- 
ation. In the present case this section is 
utterly inapplicable for the very simple 
reason that the plaintiff has not withdrawn 
from the suit without permission. It was 
open to the plaintiff to have adopted this 
course. But the case was allowed to be 
tried and judgment was delivered in due 
course. 

I am clearly of the opinion that the sub- 
ject-matter of the action has become res 
judicata and that the plaintiff’s suit, there- 
fore, fails. The second appeal is according- 
ly allowed and the suit is dismissed with 
costs throughout. 

1 must add that the appellant's A'akil 
intimated to me that he is in a position to 
show that the judgment of the lower Appel- 
late Court cannot be sustained even in 
second appeal on the merits. As I have 
come to the conclusion that the plaintiff' 
must fail on the ground of res judicata, I 
have not heard arguments on the other ques- 
tions. 

V. N. V. 

z. K. Appeal allowed. 


RANGOON HIGH COURT. 
FULL BENCH. 

Civil Referexce No 12 of 1925. 
September 29, 1925. 

Present: — Sir John Guy Rutledge, Kt., 
Chief Justice, Mr. Justice Heald and 

Mr. Justice Chari. 

The municipal CORPORATION 
OF RANGOON — Appellant 

versus 

M. xV. SHAKUR — Respondent. 

Rangoon Municipal Act (VI of 1922), ss. 190 — 
Civil Ri'ocedure Code (Act V of 1908), s. llS—Govem- 
ment of India Act, 1915, {5 & 6 Geo. V, c. 61), s. 

Chief Judge, Rangoon Small Cause CouH— Jurisdic- 
tion under s. Ilf — Couri or 2 Jersona designata — Revision 
— High Court, power of. 

When by an Act of the Legislature, a new authority 
is constituted for the purpose of determining ques- 
tions concerning rights which are themselves 
creations of tlie Act, and a Judge or Presiding 
Officer of a Court, as distinct from the Court itself is 
directed to perform the functions of the newly created 
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authority, then it must hs presumed, unless he con 
trarv is expressly enacted or necessarily implied, tha 
the 'inteiitioii of the Legislature was that the Judge oi 
Presiding Ollieer should perform these fuiictioiis as 
a persona dfsignala and not as a Court, .such 
presumption is stronger in the case of a Cot rt 1 
the htangoon Small t’ausc fouri winch consists of .i 
plurality of Judges when only oue particuhil .lud e 
invested with the new powers, (p- oob, coU. l -.j 

Tli^^ Chief 'judge^’ot the Rangoon Small Ca“se Court 

s strsn" ^/r^ipar 

designate and not as a Court, ami the Co. i t m 

Judicature at Rangoon has no power of intertciuice 

India Act. IP- 

Dovle, J.-(A»r/it.s-t 17. 1925) -In Civil 
Revision No. 88 of 1925 I held , 
the ruling in Mahommed 

Jnm/as.v (1) that, although s. U of t e 
Rangoon Municipal Act declared that the 
decision of the Chief Judge of the l^ngoon 
Small Cause Court on matters ''ef^'-ied « 
in that section was final, the section did 

not oust the 3 ui'isdicl ion in revision of the 

High Court. My grounds for following that 
ruling were that tlie wording of s. 1-1 o”"® 

Rangoon Municipal Act was similar to that 
of 8 18 of the Rangoon Rent Act. My atten- 
tion was not drawn during the hearing of 
that revision case to s. 

Rangoon Municipal Act which provides hat. 
the decision of the Chief Judge of the Ran- 
goon Small Cause Court, unless it is other- 
wise expressly provided hy the said Act on 
any matters in respect of which he exercises 
his powers of jurisdiction, shall be final. An 
application has now been filed for a review 
of ^my order on the ground that the omis- 
sion to consider s. 199 constituted, if not an 
error of law, apparent on the face of the 
record, at any rate, a sufficient reason by 
analogy for a review of the order passed by 

have no hesitation in saying that, had 

mv attention been drawn to s 199 of the 
R^goon Municipal Act instead of deciding 
the case on my own initiative, I should have 
submitted the question, as to the finality of 
the order of the Chief J udge of the Rangoon 
Small Cause Court, to a Bench of the High 

^ Review of the fact that the party who 
applied for reidew has no further recourse 
and of the circumstance that my decision, 
although not nece.ssarily erroneous, was come 
to without considering a very material sec- 
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tion of the Rangoon Municipal Act, 1 am 

of opinion that sufficient ground exists for 

a review. • - «i 

Section 199 of the Rangoon Municipal 

Vet sets forth that notwithstanding any- 
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thing contained to the contrary m the Kan- 
goon Small Cause Court Act, 1920, or any 
other enactment, the Chief J^dgs of the 
Rangoon Small Cause Court shall percisn 
all powers and jurisdiction conferred on and 
vested in the said Judge under the provi- 
sions of this Act, and, unless it is otherwise 
expressly provided by this Act, his decision, 
on any matters in respect of wliich he exei- 
cises such powers or jurisdiction, shall 

be final. .... i • * 

It is' argued on behalf of the applicant 

that this section gives a definition of final- 
ity which expressly excludes reconr^ to any 
legal remedy unprovided for by the Rangoon 
Municipal Act. This contention would at 
first sight, appear to be unimpeachable. 
Unfortunately, hoivever, whereas, in the 
Rangoon Rent Act, there is no provision 
for an appeal from the decision of the 
Chief Judge of the Court of ;Sma 1 Cause 
Rangoon there is provision (under s. 91 of the 
Rangoon Municipal Act, for instance) for 
an appeal in certain circumstances ^om 
the decision of the Chief Judge of the Rftn- 
goon Small Cause Court. It was. therefore, 
essential that there should be soma clause 
to qualify the last phrase of s 199 o£ In® 
Rangoon Municipal Act providing that the 
jurisdiction of the Chief Judge of the Ran- 
goon Small Cause Court should be final. It 
is, therefore, a matter of considerable doubt 
as to whether the definition of s. 199 of the 
Rangoon Municipal Act extends the hnalRy 
of the decisions of the Chief Judge of the 
Rangoon Small Cause Court beyond the 
finality of his decisions under the Rangoon 
Rent Act In s. 200 of the Rangoon Muni- 
cipal Act it is held that, for the purposes 
of any appeal, inquiry or under 

this Act, the Chief Court orthe Chief Judge 
of the Rangoon Small Cause 
exercise all the powers conferred on the said 
Court bv the C. P. C., 1908. or the Rangoon 
Small Cause Court Act, 1920, as the case 
mavbe, and the said Chief shMl 

observe the procedure prescribed in the 
said Code, and act, so far as the same is 
consistent, with the provisions of this Act It 
has been argued that this section limits the 
power of the High Court. To my mind it 
leaves the power of the High Court untram- 
melled and, 60 far as it is a limiting section, 
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it merely deals with the in’ocodaro to he 
followed by the Chief Judge of the Rangoon 
Small Cau^e (J'ourt. 

Had I been free to di=;cus3 this case 
without consi'lei-ing the Full Bench j-uling 
in Ei)>’iih 'nn Mnn^hi v Jund'iss 

(1), I should have been prepared in hold 
that s. Id9, read with s. 1 1 of i he Rangoon 
^lunicipal Act. preclude<l the High Court 
from inteifriing in revision in tlie case 
under consideration. In the Full Reucli 
decision til St citcfl, the late Chi^f Justice 
held tliat the tirdinary legal meaning of the 
word ‘dinar’ was that the order was not 
appealable. 

He dill not discuss this point at length 
but referred to the case of Hulknrum Rai v. 
Gohiiifl 'riwari ('2), in which case lie 

held that tlie matter had l)een fully consider- 
ed. With all due re3i>e(:t to the late learned 
Chief Justice. I am unable to tind in the 
decision cpioted by him any countenance 
for the theory that the word ‘dinal,” as ap- 
plied to a decision means tliat, although not 
appealable, it isopen tt) i-evi-ion. I'm- from 
that being the case. Fdg'\ (\ J., who dis- 
cussed the point at length. a|ipears to have 
held the exact oiiposite. On page 152* of 
the judgment in rpiestion he sa>‘s; "anotiier 
contention was tiiat the word term dinal' 
in s. 5 of the (lourl Fees Act does not mean 
final as that term is inuIei>tood in law, and 
that the decision of the Taxing Oflicer, tlie 
Chief Justice oi' the Judge apjiointed 
under s. 5 is open to appeal or revision." 
The only interiiretation. which can be placed 
on the remaiks of lAlge. C. J., is that 
he holds that the term “finab" as under- 
stood in law signifies 1 hat 1 lie decision is 
not open to appeal or revision. Again at 
page 158*, he says: "I have eonsetpioiii ly 
come to tlie conclusion that not only did the 
Legislature intend that the decision, under 
s. 5 of the Coui’t Fees Act of the Taxing 
Oflicer of the High Court, or of the Chief 
Justice, or the Judge appointed under s. 5 
should for all purposes be final, but that 
the Legislature has been careful to avoid 
providing or suggesting any means by 
which sucdi decisions might he questioned. 
Whether or not such decisions ought to be 
open to appeal, review or revision is another 
question as to which I do not feel bound 
to express an opinion.” That Fdge C. J., 
did not use the word ‘‘revision” in the 
sentence (jiioted by tlie late learned Chief 

/2} 12 A. 121); A. \V. N. (13‘J0; 31); G Ind. Dec. (x. s.) 
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Justice of the High Court in Mahommed 
hhvtihim MooUa v. Jandafis [1), was due to 
the tact that the question under review was 
a question as to whether an ajipeal laj’. It is 
significant tliat the head-note to Balkaram 
Rti V. (mbrnd \<ith Tcicari (2) states that, 
a decision under s. 5 of the Indian Court 
lee-* Act is not ojien to appeal, revision 
or leview and is linal for all jiurposes, and 
no means have been provided or suggested 
by the Legislatiue for cpie.stioning it ” 
Fiunlly, on i>age 152*, Fdge, C. J., 
lemarks: I have no douljt that the term 
final in s. 5 of the C()urt Fees Act has 
piecisely the same meaning as the term 
final ins. 12 of that Act”. In so far ass. 5 
ot the Court bees Act contains a qualify- 
ing clause it is analogous to s. 14, Rangoon 
Alunicipal Act. wiiile, in s. 12, Court Fees 
Act, like s. i8, Rangoon Rent Act, the 
phrase .shall be final is unqualified. 

.1 o a[>pear to me. tlierefore, that, 

vlnle the decision in Mohoyttvicd Ebrohivi 
Moulla V Jandass (1), niay be sound 

support in Balkaram Rai v. 
(lobind A afh Teirari [2) 

Section 115 of the\\P. 0. invests the 
igh Court witli a power to interfere where 
a subordina.te Judge lias not followed the 
oidinary principles whicli should guide liim 
in coming to a decision. It would appear 
o me to he advisable that tliere siiould 
always be inherent in the High (’ourt such 
power of interference. On the oilier hand. 

It IS pmnted out. with a good deal of 
lee, tliat such a power of interfererce, 

it contemplated in a case like the parti- 
cular one now under review, would lead, bs 
in le present case, to giave inconvenience 
^ ri’iglit remain pjac- 

. disfranchised for some considerable 

Pn.?., final decision by the High 

niti ' • argued, tlierefore, that it was 

fmm ^ preventing the High Court 

Finn rower of revision that 

sneniJlV ’® ^^ngooii Municipal Act was 
specially enacted. 

of^?h'p T public importance 

fnr aL is.= ue, I submit, 

question ‘fie following 

AcFis^^n’ Rangoon Municipal 

Rangoon of’judicature at 

nower of from exercising i*® 

power of levi-ion under s. 115 of the C.P.C’- 


•Pages of 12 it. L A.— [fid.] 


Atr' If' ‘Y' for the Applicant. 
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JUDGMENT OF THE FULL 
. , BENCH. 

XJiis 19 a icifieiice made b}'- Mr 

Justice Doyle, .a Judge of this Couit. 

Ihe inalter arises in the following wav, 
i\I, A. Sliakiir was a OoiiiiCiHor iii 
the Rfuigooii .M-uiicipal Corporation, lie 
became a sub-cuiitiaclor under a con- 

tractor employed by the Corporation and 
the c|uestion arose whether lie became rlis- 
qualitied for otlice by reason of s. 12 of the 
Kangoon Municipal Act iBur. ^Vet VI of 
1^22). On application to tlie Cluef Judge 
of the Rangoon Court of iSmall Causes under 
s. 1*1 of tiiat Act the learned Judge held 
t^hat he had become disqualified. :Mr. 
Shakur being disqualified with tlie order 
took it ui> in revision to the High Court 
and Mr. Justice Doyle sitting as Revision 
Judge came to the contrary conclusion and 
was of opinion that he had not become 
disqualified. An application for review 
was then filed on behalf of the Municipal 
Corporation and it was urged before iMr. 
Justice Doyle that the High Court had no 
jurisdiction to interfere in revision with the 
decision of the Chief Judge of the Court of 
Small Causes. J’he learned Judge after 
hearing arguments made a Reference in 
the following terms. “Under s. lf)9 of the 
Rangoon Municipal Act is the High Court 
of Judicature at Rangoon precluded from 
exercising the powers of revision under 
P. ila of the C. P. C.“ The terms of the Re- 
ference aie not satisfactory. As we under- 
stand that the parlies desired to argue the 
matter on all jjoints and not merely with 
reference to the provisions contained in 
s. 199 of the Rangoon Municipal Act, we al- 
lowed Counsel on both sides to argue 
the matter in all its bearings and we have 
decided to deal Avith the Reference after 
amending the order to read as follows: — 
‘‘When the Chief Judge of the Court of 
Small Causes, Rangoon, exercises any of the 
powers conferred on Jiim by s. M of the 
Rangoon Municipal Act is Ids decision 
open to revision by the High Court of 
Judicature at Rangoon?" We have con- 
fined the Reference to the powers which 
the Chief Judge of the Court of Small 

exercises in respect of 
quahncations of Councillors. 

It_ is desirable first to refer to the relevant 
sections, Section ]J of the Rtingoon Muni- 
cipal A.ct enacts that a Councillor shall 
cease to hold office as such,- ipso }acto on Ids 

reason' of ihe pro- 
visions of s. 1^. Section 14 runs as follows* — 
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W henever It IS alleged that anv Coun- 
cillor has become disqualified for oilice fur 
any reason aloresaid, aiid such Councillor 
does not admit tlie allegation, or whenever 

any Councillor is himself m doubt whether 
or not lie has become tli.sqnalihed for office 
such t.'oiincillor or any otlier Councillor or 
theLoiporatiunmai apply to the Cliiel Judge 
ot the bangooii Himdl Cause Cmir:; und 
the said J udge, after making such enquirv 
as he deems necessary, sliall deleimine 
whether or not such Councillor has become 
disqiiahlied lor being a Councillor, and his 
decision shall be final." 

Sections DJi) and I'OOof the Act are to Ihe 
following effect; 

Section iiJ9 '‘Xotwithstanding anvlhii 
contained to the contrary in the Rangcon 
Small Cause Court Act, liJffC, or any oil er 
eiiaetment. the Chief Judge of the Rangoon 
Small Cause Court ..hall e.xercise all iioweis 
and juusdiction confeired on, or vested in 
the .said Judge under the provisions of this 
Act, imu uiikfes It. IS otlierwise expief-sJy 
provided In- this Act, his decision on anv 
matter in le.st.ect of wl.ich he e.vercises such 
powers or juiisdiction shall be final " 

Section fftliCD 'For the purposes of anv 

under this 

Act, he duel Court or the Chief Judge of 

the Rangoon Small Caime Com t may exer- 
cise al tlie powers cenCened on Ihe said 
Court by the C. R. C., or the Ran-ocn 
Small Cause Court Act, 11)20 ;„s the “ase 
may he, mid Ihe ,:ud Chief Judge shall 
obseive the pim-eduie prescribed in the 

said Code and Act so far as the same is 

‘’7-n'-Ti‘ ‘ of this Act.” 

(21 1 he cost.s ot every such appeal, inquiry 

or proceeding as deieimined by thed- d 

Court shall be payable by such pb ti'es and 

in such proportions as the Court shall 

direct and the amount thereof, shall f 

nece..saiy, be recoverable as if the sa’n e 

were due under a decree of the Court ” 

The first point for consideration is aaIic 
ther, when dealing with election disputes 
and disqiiahlieations of Councillors the 
Chief Judge of the Small Causes Court is 
tube deeiued ”a Court" or -.i persona de- 
sujnata. \Ve shall reJer only to tlmse author- 
ilics JII whicli persons discharginir cindi.,. 
functions to those of the Chiel Juchre of ih . 
Rangoon Small Causes Court in 

before us, have been iield to be a Cour^ ^ 
otherwise Tlie case of Jialaji Sakharam 
Giiravv. Mericanji ^owroji Aritia (■Jj 

^3) 21 B. 279; Hind. Dec. (n. s.) Ida, 
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a case concerning a Municipal Election in 
the Bombay Presidency which was sought 
to beset aside under s. 23 of the Bombay 
District Municipal Act (Amendment Act) (11 
of 1884), the wording of which is similar 
to the wording of s. 15 of the Rangoon 
Municipal Act. The District Judge of the 
District in which the election had been 
held, was the person to whom application 
had to be made and he after enquiry was 
authorised to pass orders confirming, amend- 
ing or setting aside the election. There 
was a provision in the section that for the 
purposes of the enquiry he might exercise 
any of the powers of the Civil Court and 
that his decision should be conclusive. Chief 
Justice Earran and Mr. Justice J^arsons 
held, following an earlier ruling of their 
own Court, that the High C’ourl had no 
jurisdiction to revise an order setting aside 
an election. They held that a District 
Judge was not a Court within the meaning 
of s. 022 of the C. P. C., out was merely a 
persona desipnotn. It is true that in that 
case_ Mr. Chandravarkar (afterwards Mr. 
Justice Chandravarkar) who appeared for 
the appellant conceded in argument, on 
account of the earlier ruling of the High 
Court that the High Court had no juris- 
diction to entertain a revision application 
with respect to the order of the District 
Judge relating to the election, but con- 
tended that the High Court could entertain 
an application in respect of that part of the 
order relating to costs. The learned Judges 
of the Bombay Pligh Court held however 
that as he was not a “Court" at all thev 
had no jurisdiction to interfere with any 
part of his order. The above case was 
referred to in a later case in the same 
High Court [^Municipal it y of Belyaum v. 
Rudrappa (4).J That case was under s. KiO 
of the Bomba}^ District ^lunicipal Act 
(Bom. Act III of IJOl) and related to 
compensation about which there was a 
dispute between the Municipality and the 
owner of land which the Municipality was 
acquiring. Sub-s. (3) of s. 160 provides that 
the matter may be determined by the Dis- 
trict Court which is directed to follow in 
the case of land the procedure provided 
by the Land Acquisition Act. The learned 
Judges of the Bombay High Court had 
already held in an earlier case that no appeal 
lay from an order under this section to the 
High Court and they, therefore, held that a 
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revision was also incompetent as being the 
only consistent course. Thev said at the 
end of the judgment that although the 
words occurring iu s. 23 of the Bombay 
district Municipal Act are “District Judge” 
and the words occurring in s. 160 of the 
ater Act are "District Court" the distinc- 
tion was not sufficient to support the argu- 
ment that an application for revision is 
competent although admittedly no appeal 

would he. The matter was again before the 

Bomba}^ in a verv recent 
case ISaralkar v.Surojiii Xaidu (5).' I Tnder 

the provisions of the Bombay Municipal 
rUt in respect of Elections of Municipal 
honimis.sioners in Bomliav Chty the Ctiief 

Causes Court is by 
s. .1.5 ot that Act appointed to decide on 
the validity of the elections. The wording 
ot that section 13 similar to the wordingof 

Bangoon Municipal 
’ ®‘*t)-s. ( 1 ) of s 33 enables an 
elector to apply to the Chief Judge of the 
Bmall Causes Court in cases where the 
qualification of an elected person is dis- 
puted or where the validity of tlie election 
is questioned. Sub s. (2) directs the Chief 
yihge to make such enquiries as he 
deems fit and decide the matter, and sub- 
s. (3) provides that his orders shall be 
conclusive. On an application for revision 

n^ade by the Chief Judge of 
he Small Causes Court Sir Norman Macleod, 

D. J and Mr. Justice Crump held that the 

Chief Judge of the Small Causes Court was 
a persona des,gnata and that the High 

hourt had no power to interfere in revision 
wall his decision. M e notice that the Privv 
Council case of Balakrishna Idhn/ar v. 
^asudeva Aiynr iG; was brought 'to the 
notice of the learned Judges by the peti- 
loneis, though no reference was made to 

‘he judgment itself. The case 
of ijiaraghavalu PUlai v. Pmperor (7) 
dealt with a petition under s. 15. Charter 
Act, corresponding to s. 107 of the Govern- 
ment of India Act, praying the High Court 
to revise an order of a Presidency Magis- 
trate who, by the rules framed by the 
Government under the Madras City 
cipal Act. was authorised to decide 


Muni- 
on the 

(1923) A. 


(4) 34 Ind, Oaa. 31; 40 B. 509; 18 Bom. L. R. 340, 


T 25 Bom. L. R. 463; 

I. R. (B.) 421. 

1 -iO M. 793: 19 Bom. L. K. 715; 

T 1 L J. Cio: 2 P. L. W. 101; 33 3J. 

^ J- (1917) M N. 628; 6 L. 

'' C. W. X. 59; il ihir. L. T. 48 (P. C.). 

AX 531; 16 M. L. T. 128; 2. 

M, L. J. 227; 15 Cl. L. J. 593. 
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)mpeteiicy or otherwise of a candidate for 
Municipal Election. The learned Judges 
f the Madras High Court held that the 
Magistrate was not “a Court” or subject to 
le appellate jurisdiction of the High Court 
dthin the meaning of s. 15 of the Charter 
xt. The attention of the learned Judges 
^as drawn to the case which later formed 
he subject of the Privy Council decision 
lentioned above in regard to which they 
aid that that decision had no direct bear- 
ag on the matter they had to decide. After 
eferring to the observations of Fry, L. J. 
a Royal Aquarium v. Parkiuson (8) they 
ited from Halsbury’s Laws of England (p. 

) of Vol. IX the following passage: “Many 
■odies are not Courts, although they may 
.ave to decide questions, and in so doing 
rave to act judicially, in the sense that the 
•roceedings must be conducted with fair- 
.essand impartiality.” They then referred 
3 the case oi Manavala Goundun v. Kuma- 
appa Reddy (9) and the case of Balaji 
'akaram v. Merwanji Nowroji (3) and 
■oncluded as follows; — “These authorities 
how that when ( 7 ua 6 'i- judicial functions 
re delegated to an officer whose deci- 
ions are ordinarily subject to the revi- 
ional powers of the High Court he is not 
vith reference to the delagated power 
lecessarily subject to its appellate or revi- 
lional authority." We have been referred 
o certain later decisions of the same High 
Jourt where in respect of a different Act 
he High Court of Madras has taken a 
lifferent view. Thus in Rnmaswami Gounder 
\ Muthu Velappa Gounder (10} that Court 
leld that a District J udge acting under s. 57 
the Madras Local Boards Act (XLV of 
1920) w'ds subject to the revisional jurUdic- 
;ion of the High Court. 

Our attention has also been drawn to the 
more recent case of Kokku Partliasarathy 
^aidu V. Chinstlacheru Koteswara Rao HI) 
in which a Bench of three Judges have in 
reference to the same act, arrived at the 
same conclusion as that of the learned 
Judges in Ramaswami Goundaii's case (10). 
These decisions are distinguishable from 
the case before us, as th“y proceeded upon 

a consideration of the rules framerl under 

(8) (1892) 1 Q, 13. 4:31; 01 L. J. Q. 13. 409; G6 L. T. 
513; 40 \V. R. 450; 59 J. P. 101. 

(9) 30 M. 326; 17 M. L. J. 313; 2 M L. T. 267. 

(lOj 71 Ind. Gas. 1030; 46 M. 536; 16 L. \V. 818; 4 4 

M. L. J. 1;(1923; M. W. N. 133: (1923) A. I. R. (M.) 
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(11) 78 lud. Caa. 98; 47 M. 3G9; 40 M. L. J. 201; 19 
L. W. 402; (1924) M. W, N. 272; (1924) A. I. R. (M.) 
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the Act in question. It is unnecessary to 
cite the other jMadras cases. We would 
however refer to a passage in the judgment 
of Sir Arnold White, C. J., in the case of 
Vasudeva Aiyar v. Xcgaputam Derasthauam 
Committee (12) which went on appeal to the 
Privy Council. Referring to the case of 
Bala ji Sakaram v. Merwanji Xowroji (3), 
Sir Arnold White says; “Tlie Cliief Justice 
and Parsons, J., were of opinion that ‘a 
District Judge acting under s. 23 of 
the Bombay District Municipal Act 
Amendment Act, 1884, is not a f^ouit within 
the meaning of the word in s. 622 of the old 
C. P. C.’ They suggest that lie was a pei'sona 
designoia apparently for a specific purpose. 
That seems to be so. It seems to me that 
under the Act in question tlie District 
Judge is a persona designata for a specific 
purpose and not an officer exercising judi- 
cial functions under the Act. As regards 
the Religious Endowments Act, it is clear 
that for tlie purpose of several sections of 
the Act ,the District Court is not a persona 
designata but a Civil Court exercising juris- 
diction under the Act.” 

In the case of the National Telephone Co , 
Ltd. v. Postmaster General (13), the ques- 
tion for decision was whether the Railway 
and Canal Commission which was cons- 
tituted a Court of Record acted as such 
Court or as ai'bitrators in a certain matter. 
Lord Parker of Waddington said: “Where 
by Statute matters are leferred to the de- 
termination of a Court of Record with no 
further provision, the necessary implication 
is, I think, that the Court will determine 
the matters , as a Court. Its jurisdiction is 
enlarged, but all incidents of such jurisdic- 
tion, including the right of appeal from its 
decision remain the same.” This is the 
dictum of a very high authority and if, in 
the case before us, the “Court” as a “Court” 
had been directed to determine matters, 
his remarks would be apposite, but these 
remarks may be taken as suggesting that 
when the Legislature enacts that certain 
matters. Unconnected with the ordinary 
jurisdiction of a particular Court, shall be 
determined, not by the Court, but by the 
Judge, the intention mu.st have been that 
those matters should be determined by him 
n6t as a Court but as a persona designata. 
Tlie Privy Council case of BalakHshna v. 

(12) 21 Tnd. Cas. 451; 38 M. 594; 14 M. L. T. 354; 
(1913) M. W. N. 842. 25 M. L. J; 536. 

(13) (1913) A. C. 546:82 L. J. 1197; 109 L, 

T. 562; 57 S. J. 661; 29 T. L R. 637. 
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Vasudeva (G) deals with a difteient niuticr. 
Tne order ciuillenged was passed under s. 
10 of the Ih. ligious iMidowuieats Act whi>-h 
aaihorised tlie Civil Comt to till up a 
vacancy in tli ' Feiiipie tAnuiUittee. “hivil 
Court" and 'C-jurA' ui' * d lined in the Act 
itself as Ijeing the pruu-ipal Court of 
original civil j uri^ ihuion in whicli tiie 
mosque, temple, or relighms estai)lisniueut 
is situate Their L'udships say: “aI. tre.jver, 
it is to the Civil Court, and nut to au in- 
dividual Judge who may preside in or con- 
stitute the Civil Court, that juristlictioii is 
"■iven." lu all tu'ohahiiity this remark of 
their Lordships was made with refereace 
to the Bombay case of Balaji Sikaram 
V. Merioiiiji Sowrnji (3^, which was cited 
with approval \>y Sir Arnold White in 
the judgment umh*r api)eal. as the words 
used in the Bombay Act weie “Distrirt 
Judge" riicir Lordships later dealt 
with the argumeiit tliat was raised that 
the order in question in tiie case was nut 
a judicial but merely an adininistrat ive 
or ministerial act., ddiey then coiisiden d 
the preceding sections ami came to tiie 
conclusion that in a question such as the 
emotion of an oilicer from his ollic.e for 
misconduct or unlituess the Court whicli 
makes the order removim-c him is exercis- 
ing jurlicial function. They referred to 
some of the succeeding sections ami con- 
cluded this part of their judgment as fol- 

appears to Ilieir Lordsliips to be 
clear that in all tliese matters the Civil 
Court exercises its powers as a Court of 
La.v, not merely as a ptrsona dcsignnta 
whose determinations are not to be treated 
as judgments of a legal Tribunal." These 
remarks of their Lordsliips seem to indicate 
that a Civil Court exercising special juris- 
diction may be persona design Ua and that 
whether it is so or not will hav'e to be in- 
ferred from a consideration of the special 
powers exercised and the special functions 
performed by the Civil Court. This de- 
cision is no authority for the proposition 
that when the Judge of a Court is directed 
to determine certain matters, it must be 
presumed that the Judge is intended to 
determine those matters as a Court. 

The effect of the Bombay deciTons, with 
which we are in respectful agreement, is 
that when by an act of^ the Legislature, a 
new authority is constituted for the pui- 
pose of determining questions concerning 
rights which are themselves the creations 
of the Act, and a Judge or Presiding OrriC‘=‘r 
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of a Court, distinct from the Court itself, 
is directcito be performed the functions 
of tlie newly ci'eatji.l authority, then it 
must be pre^uine<l, unless tlie contrary is 
expics-ly cnictei] or necessarily implied, 
that iiiUMition oi ilie Legislature was that 
til'* Judge or Pie.--iding Oilicer should pei- 
form iliu.-se functions as a persona designata 
and not as a (.’ourt. Such a jiresumption is 
stronger in the cose of a (/’ourt like the 
Ivingoon Small Cause Court which consists 

O 

of a plurality of Judges when only one 
particulai’ Jtidge is invested with the new 
powers. It would have been easy for the 
L'^gi^lature to indicate the Court by name 
if it was the intenti(»n of the enactment 
that the juri.sdiction should be exercised by 
the C’ourt as such. 

In oiir opinion, therefore, the Chief Judge 
of the Rangoon Small Cause Court in perform- 
ing the fuiici i' ins assigned tohim by s. l-I of 
the Rangf'Oii .Miinicijial Act acts as a persona 
designafa and not as a Couit. d'his being 
so the High Court of Judicature at Rangoon 
has no jiowfr of interference in revisien 
with his decisions eittier under s. 115 of the 
C. or under s. 107 of tiie (lovermnent 

of India Aet. We, tiierefore, answer the re- 
ference as follows: — The High (.’ourtof J udi- 
catuic at U ingoon has no jurisdiction to in- 
terfere in revision with the orders passed 
by the ('’hief Judge of the Small Cause 
Court, Rangoon, in the exeicise of the 
powers conferred on him hy s. Tl^ of the 
Rangoon Municipal Act. 


A. B. 
N. H. 


Answei'cd accordingly. 


MADRAS HIGH COURT. 

Second Civti. Appeal Xo. 73 of 1924, 

April 22, 1925. 

Present : — Mr. Justice Venkatasubba Rfo. 

NOMULA NARASIMHA— Defendant 

— Appellant 
vej'sus 

A'ASAM MAXGAMMA— Plaintiff 

RfSPONDEST. j 

Adverse possession — Permissive enU'y — 
possession, xchether can be adverse— Succession 
trespassers — Periods of possession, tacking of, udie 
perniissible. • His- 

To constitute adverse possession, it is not in 
pcnsable that the entry should be adverse . 
iuceptiou. I 'Dless adverse in' its inception, 

■will be presumed to continue as it began; bu 
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does not preclude the occupant from setting up an 
adverse claim at any time he chooses by any act winch 
changes tlie cliaructor of his occu[>anc3’ from amicable 
to adverse, [p. 5a7, col. 2.J 

A succession of trespassers claiming through one 
another (c. g., as heir, legatee, assignee, or otherwise) 
can, thougli the possession of each of them has ex- 
tended to less than 12 years, add and tacx th.'* periods 
of their possession so as. to defeat the right of llie 
true owner, [p. col. 1.) 

Second irippeal against a decree of tlie 
Court of the Subordinate Judge, Nellore, 
in A. S. 'So. 2^ of 10i>3. ;A. S. No. 20.> of 
1922 on the file of the District Court, 
Neliore), preferred against a decree of the 
Court of the Additional District ilunsif, 
Nellore. in O. S. No. 133 of 1921, tO. S. No. 
259 of 1920;. 

Mr. B. Somayya, for the Appellant. 

Mr. L. A. Govindaraghaca Iyer, for the 
Respondent. 

JUDGMENT, — I regret to have tore- 
verse the jiidginent of the Subordinate 
Judge and dismiss the suit of this unfortu- 
nate plaintilf, but 1 am afraid on the 
materials no other course is possible. Ven- 
katesam was tlie foster son of Venkatanunu 
and they settled by Kx. C ouMangamma the 
plaintiff, the house in question. Tins was 
on the 12th of July 1890. The deed was 
executed just on the eve of the marriage 
of Venkatesam with the plaintiff and there 
is no dispute that the plaintiff practically 
never resided with her husband in the plaint 
house. It is clear beyond any possibility 
■of doubt that at any rate since ItiUo tlie 
plaintiff has not been living in this house. 
The present suit was instituted in 1920. It 
is necessary to set forth in some detail the 
hisloryof therelationsbetween Veiikatamma 
and Venkatesam on the one liand and the 
plaintiff on the other. Owing to misunder- 
standings, the plaintiff did not go to live 
•with her hualiand and on the 24th of July 
1901 the mother and the son executed what 
is described as a cancellation deed revoking 
the settlement in the iilaintiff’s favour. This 
was followed a few months later by what 
is termed a relinquishment deed by which 
Venkatesam gave up his rights in the pro- 
perty to Venkatamrna. The next step was 

that Venkatamrna tiled Suit No. 522 of 1901 

for a declaration that the plaintiff had 
forfeited her rights to the suit property. At 
this time Venkatamrna was in possession 
and the only relief she sought to obtain was 
a declaration as to her rights to the property. 
That suit was for some reason dismissed in 
1903. Venkatamrna in 1905 executed Ex. 

4 a deed of sale iu favour of Tiruvenka^ 


tacharlu and the latter sold the property to 
the defendant by V,x. 1 on^ the i3lli April 
19u9. Venkatamnia di-ju i i 19j0. 

The Subordinate J udge makes two mis- 
takes of law, lie says that \’eijkj.laiiin,a's 
pos.session was originally permissive. 1 
shall assume that this is a correct statement 
of fact. Then he says that possession 
originally iiermissive could never Lett me 
adverse. In this, of course, he is enliieJy 
wrong. 1 shall take tlie following staie- 
mentofthe law from Kustomji's well known 
Book on Limitation, page UlO (..ud Edi- 
tion): — 

“It is not indispensable that the entry 
should be adverse in its inception. 

"Unless adverse in its inception, posses- 
sion will be presumed to continue as it 
began, yet thisdoesnotiireclude the occupant 
from setting up an adverse claim at any 
time he chooses by any act wliich changes 
the character of his occujiancy from ami- 
c.ible to adverse.'’ 

Again the learned Author says : — 

“Wliere a party is in possession of lands 

in privity with the original owner, nothing 
short of an open and explicit disavowal and 

disclaimer of a holding under that title 
and assertion of title in himself brought 
home to the owner, will satisfy the law'’\ 

These propositions are so well settled 

that I do not think 1 need trouble to refer 

to decided cases. 

This being the law, let me now examine 
the facts. Jn 19U1 V^eiikatamma and Ven- 
katesam joined in revoking the settlement 
This is an unequivocal denial of the plaint-^ 
ill’s right. The question then is : w as 
this brought to the knowledge of the plaint- 
iff? in the suit that follow^ed the revoca- 
tion, Venkatamrna relied on her own title 
and repudiated the right of the plaintiff. 
Venkatamrna and the plaintiff joined issue 
and went to trial. Venkatamrna denied" the 
plaintiff's title and openly asserted her own 
and this was clearly brought to the plaint- 
iff's knowledge. Jn 1903 the suit was dis- 
missed and notwithstanding this, Ven- 
katamma continued to be in undisturbed 
possession. Adverse possession on the part 
of Venkatamrna clearly began in 1903 if 
not at an earlier date. It is unnecessary to 
enquiie w'hether the plaintiff became aware 
of the sale deeds of 1905 and 1909. 

The second mistake of law' w-hich the Sub- 
ordinate Judgemakes is, that the posses- 
sion of the defendant canjibt be added to 
the possession of Venkatamma. I shall once 




kiKHt RAM V. DUROA DASS. 


[91 1. C. 1925] 


again quote from Rustoinji, page 634, 3rd 
PM it ion : — 

••It is now, it seems, well established that 
asuccession of trespassers claiming through 
one another (c.g., as heir, legatee, assignee, 
or otherwise) can, though the possession 
of each of them has extended to less than 
12 years, add and tack the periods of their 
possession so as to defeat the right of the 
owner. Thus if the original dispossessor 
dies after remaining in possession for six 
years, and his heir or legatee thereupon 
enters into and remains in possession for 
seven years, these two periods can be added 
to complete the 12 years, and the owner 
would be effectually barred". 

This statement is borne out by a large 
Ijody of authority, but 1 do not propose to 

refer to decided cases. 

On behalf of the respondent it was finally 
urged that it has not been found that 
Tiruvenkatacharlu took i>ossession. But 
what difference does it make? If Venkat- 
anima was in possession till 1910 and sub- 
sequent to her death the defendant was 
in possession, the plaintiff’s title would 

become barred. ^ , 

The decree of the lower Appellate Court 

is reversed and the appeal is allowed. The 
suit is dismissed with costs throughout. 

Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 952 of 19l1. 

June 5, 1924. 

Present Mr. Justice Martineau and 
Mr. Justice Zafar Ali. 

KIKHI ram and others— Plaintiffs— 

Appellants 

versus 

DURGA DASS AND OTHERS— Defendants— 

Respondents. 

Ch il Procedure Code (Act V of WOS), O. I r. S. 0. 
vvrr r -’Suit for declaration agat^t village pro- 
■V'.!l'^econdaipeal-Omisswn to bring on record 

■'“‘•Is. rASASin-o 

for the cattle oi ai T^ronrielor'? abates if the 

aa appUcatlin w.thia tune to 


bring on the record the legal representatives of soma 
of the defendants-respondents who have died, not- 
witli.standing that tlie plaintifTs-appellants have ob- 
tained permission under O. I, r. 8, C. P. C , from the 
second Appellate Court to sue only a few out of the 
tlefendants-respondents on behalf of all the proprie- 
tors. [p. 558, col 2.] 

Hnrti Daijal v. Mohanunad Rnju S/iak, 51 Ind. Cas. 

1() 1^. K. 1919, distinguished. 

Wall Muhtunmad v. Mahlii, 86 Ind. Cas. 592; 6 
L. L. J. 5 L. 129; 1 L. C. 4$2; (1925) A. I. R. (L.) 
121, followed. 

Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the 17th 
January 1921. 

Mr. Jai Gopal Sethi, for the Appellants. 

Lala Fakir Chand, for the Respondents. 

JUDGMENT* — Counsel for the re- 
spondents raises a preliminary objection 
tjfiat the appeal has abated in consequence 
of appellants’ failure to make an application 
to bring on the record the legal represen- 
tatives of some of the defend^nts-respond- 
ents who have died, though the statutory 
period for doing the same has expired. 
The suit was by the non-proprietors of a 
village in the Hoshiarpur District for a 
declaration to the effect that the shamilat 
land specified in the plaint measuring 5244 
kanals, 8 marlas was a grazing ground for 
the cattle of all the inhabitants of the 
village and was not liable to partition 
among the proprietors. The Trial Court 
allotted an area of 1344 kanals to be reserv- 
ed as a grazing ground ; but the plaintiffs 
were not satisfied with that and appealed 
to the District Judge. That officer confirm- 
ed the decree of the First Court with a. 
slight modification. The plaintiffs lodged 
a second appeal in this Court which was 
admitted, and then they applied under 
O. I, r. 8 of the C. P. C., for permission “to 
sue only 4 out of the 147 defendants- 
respondents on behalf of and for the 
benefit of all." This application was granted. 
The reply of the learned Counsel for the 
appellants to the objection, therefore, is 
that the appeal has not abated in view of 
the permission granted to sue four of the 
respondents only and he cites Ram 
V. Mohammad Raju Shah (1) and O. XXHi 
r. 2 of the C. P. C., and contends that the 
right of appeal survives against the surviv- 
ing respondents alone. This very conten- 
tion was raised in Wali Muhammad ^ "V* 
Mahlu (2) but was overruled by a Division 
Bench of this Court in its judgment dated 


(1) 51 Ind. Cas. 437; 46 P. R. 1919. ^ 

[2) 86 Ind. Cas. 592; 6 L. L. J. 360; 5 L. 429; 
482; (1925) A. I. K. (L.) 124, 
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the 8th of May 1924 Ram Dayal v 

mad Raju Shah (1) is not 

in that case only one man >d iiit hthe 

permission of the Court i n 

Lit on behalf of himself and 29 othei^s 
and it was from among the latter that tuo 
died during the pendency of appeal . - 

these two men had never applied to the 

Court under sub-cl. (2) of r 8, O. I o 

P C. to be made parties, it was held that 
“it was not necessary to make them i 
flDondents in the defendants appeal and 
the fact that they died during the pendency 
of the appeal, and their legal 
tives had not been brought on the record 
did not, therefore, cause the appeal t 
abate.” I n the present case al ^ 

r .veil a, la Uj. ‘""r,,,''™,' ‘S 

Court, and it cannot be Hour men- 

them with the exception of the foui men 

tinned in the application undei «• I’ 

C. P.C., ceased to be necessary P^rtie t 

this second appeal ^y virtue of the pine 

granting that application. All piopuetor 

were necessary parties ‘L^Jre eauM- 

joint owners of the shamilat and " ere equal^ 

ly interested therein and tlm n of them 

question affecting the rights of all of then^ 
L a body. It could not therefore, be said 
that the right of appeal survived a ainst 
the surviving respondents alon . 

question affected the rights of all th^ 

proprietors in a body it c before 

decided without having all of them he 

SrThe appeal, therefore abates and will 

hp struck off the list of pending cases. 
The appellants will pay the respondents 

costs in this Court. dismissed. 

R» Ji. * ^ 


MADRAS HIGH COURT. 

Civil Miscellaneous Petition No. 4052 of 

1924. 

January 19, 1925. 

Pi'esenf.— Mr. Justice Srinivasa Iyengar. 
MU LA NARAMMA— Petitioner 

vei’sus 

MULA RENGAMMA— Respondent. 

Civil pLL<iure Code (Act V of WOS), \2l-Trans cr 
xsj case— Prejudice against Pleader, whether gro 

iortransferScopc of enquiinf.^ on the 

^ When the transfer of a case is applied for on lue 
ground that an impartial l^e.aring of the case and 
proper adjudication cannot be obtained because the 


lisSliSSifl 

UueL fact there an, 1 then and any '■n'lu'iy nU^.tho 

= .L'U'b^LelL:::t S“f\,:ealen,atea to nt.. 

“ ‘ ""r’* Lr ^:r 

IhtanaUhe moment u'^is clear that sonrn prejudice 

“1.' would' howeUr, he a dangerous principle to 
esmbU^dmt the nto.mmt_a d i^e JdU ont_^wUh^a 

Pleader ,X,' If on the other hand, 

from h'al 1 ^, for .supposing that 

“"‘pe^ftimi praying that in the circum- 
stances stated ill the affidavit tiled tlierewith 
the High Court will be pleased to Hansfer 
O P No 30 of 1922 front the file of the 
District Court, Aiiantapur, to that of any 

Mr. B. S. Narain Rao, for the Appellant. 
Messrs. S. T. Srinivasa Gopalacharmr 
and R. Gopalasmai Iyengar, for the Re- 
spondent. 

ORDER. — ^Vftertaking time to consider 
my order and giving the matter 
careful consideration, I have come to the 
conclusion that this petition for transfer 

should b© dismissed. i* j ^ 

The transfer that has been applied foi' i® 
of Original Petition No. 30 of lJh2 on the 
file of the District Court of Anantapur to 
another District Court. That original peti- 
tion was filed under the Guardians and 
Wards Act more than two years ago and 
has been pending all this time and is now 
part-heard. The most curious featuie 
the application for transfer is that the 
affidavit in support thereof has been filed 
not by the petitioner who is also the peti 
^ffiner in the lower Court or any agent or 
relation of hers but by her Vakil who has 
beL appearing for her in that original 
petition In the view that I have taken of 
this case it is unnecessary for me to deal in 
detail with the various allegations made and 
denied on one side or the other. It is 
Lfficient to state that the application for 
transfer and the grounds alleged, therefore, 
aredue entirely to several regrettable pas- 
Baces and incidents in the course of the 
hearing of the petition between the leame^ 
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Vakil for the petitioner and the present 
learned District Judge id A uanl-ipur. 

Having regard to all the ciivunirtaufes, 
thei'e is reason to beli-.^vo that tho jue.'ent 
petition for Irausier was itsolf not iho act 
and motion of tlie iruty i)ut was largtdy 
prompted by that very Vakil. Jn spit-j of 
it, I sh »uld have been disp;>sed to order a 
transfer if i were satisfied tliat on the 
merits and in tlie intere-'ts of Jusliee it 
was a proper case for transfer. lUit 1 am 
not so satisfied. Wiien a transfer is applied 
for on the ground that an impartial liear- 
ing of the case and ])roper adjudication 
could not be ol>tained because the Judge 
hearing the case has shown himself as 
])rejudiced against or in favour of one side 
or the other, all tliat has to be ascertained 
is whether the allegation of the absence of 
an unprejudiced judicial mind is true in 
fact there and then and any encpury into 
the causes that brought about such a slate 
of things would, in my view, ];e not only 
irrelevant but be calculated to misdirect. 
The hearing of the application is not an 
occasion for the apportionment of any 
blame on any enquiry al)Out the origin and 
causes, and it may possil)ly be that it would 
be incumbent on a higlicr Court to transfer 
a case from the tile of a particular Ti ibuiuil 
to another Tribunal the moment it is clear 
that some prejudice has been created and 
that a fair hearing and an impartial adjudi- 
cation could not reasonably be expected 
even tliough such a state of things Jias been 
brought about by the conduct of the very 
party applying for the transfer. In the 
present case there is, no doubt, abundant 
evidence of a great deal of jn-ejudice in 
the mind of the District Judge not against 
the petitioner or her case but against her 
Pleader due altogether, as I cannot help 
thinking, to i^roceedings and incidents in 
this very case. 1 cannot, however, assume 
that prejudice against a particular Pleader 
is or will operate as prejudice against the 
party or her case. It may no doubt, and 
perhaps often does, and one can only do 
his best to form his own judgment taking 
that and all other circumstances into con- 
■ sideration. It would be a dangerous prin- 
ciple to establish that the moment a Judge 
falls out with a Pleader or vice versa the 
case should be transferred from that Judge 
to some other. If. on the other hand, in 
this case there was any reasonable ground 
for my supposing that the prejudice 
a'gainst the Pleader has in any manner or 
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measure affected the judicial attitufie to- 
waiiLslhe pet ilioner or her case, I should 
ceitaiiiix have given effect to it by order- 
inga 1 rau>fer even at the risk of such an 
order i.>eiiig supposed to estaldish a wrong 
Ijrecedeiit. ibit no such reasonable ground 
or aj)i)reliension has been maJe out to my 
satisfaction and wliat is more, 1 should not 
let myself under the guise of doing justice 
to liie ))otiliouer i)eri)elri'tte an injustice 
against tlie re.-pomlcm Further the peti- 
tioner would ajjpear to have on the record 
another Pleader also apiJearing for her. If, 
therefore, even after tlie lapse of all this 
time the temporary heat and irritation of 
the moment should not have subsided so 
as to allow of the learned Judge and the 
learned Pleauer resuming their normal 
functions and proceed with the hearing of 
the case, even then, any dilliculties that the 
petitioner may in consequence be put to, 
would not be of such a nature as to warrant 
my ordering a transfer of the case on that 
ground. 

1 have, therefore, come to the conclusion 
that. the transfer apfdied for should not he 
ordered and the petition is, therefore, dis- 
missed with costs. 

z. K. Petition dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Miscei-laneous Civil Appeal \o. 31 of 192o. 

October 7, 1925. 

Pres nt: — Mr. Xeave, A. J. C. 

Sairjid MUi-iAM:\IAD MOMSIX— Plaintiff 

— Appellant 
I'C VSll s 

Saiyid MUHAMMAD ARID and othees— 

Defendants — Uksfondents. _ 

Cii'il Procedure Code (.IcJ V of 1006), O. XXII. r. 0 

— AbaU meiit of suit— Death of defendant— l<jnoranct 

ot death—iSurficient cause — Abatement, setting asute 

or. . 

In au application to set aside an abatement oi 
suit, the iiuestion of sulTicient cause is to be 
mined with reference to t!ie facts of the particuia 

case. Ip. 5G1. col. 1. 1 , 

A plaintUY v.'ho did not substitute on the record tn^L. 
legal representative.^ of the cleffadaht. "'ho ^ ’ 

within time, applied to set aside tlie ai^atenient on ' 
<rround of his ignorance of thi death of the. * 

it appeare d that the plaintitT was in service at a p < 
about a hundred miles away from the place oi 
defendant and, also that owing to 
menta at the Coui't where the suit was penaing 
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was ao Judge for many months by whom the plaintilis 

Held that, on the facts of the case, some ^ 

may be allowed, and the abatement set aside. LP- 

““a weal against an order of ttie Subordi- 
nate Judge, Hardoi, dated the 0th Decent 

Wo/iamtnad Ayuh, for the 
ORDER. — Phis is an appeal against an 

order of the Subordinate J udge of 
refusing to set aside an order lor the abate 

meiit of the plaint iif s suit. 

The suit ^vas instituted on the Idtli o 
December 1910 for redemption of a moit- 
gage The Mnnsif by whom it was tiled 

held that the suit was barred by 
under Art. 131, but in second appeal this 
Court held that Art. 118 governed t' e case 
and suit was not barred by ° ; 

The case is reported as Muliammad 
V. Mohammad Abid (1). Ihe 
remanded for trial of the ■? 

issues and came before anotliei . • 

Once more, however, it was 

time-barred. The )„ 

Art. 111. From this order the P T 
appealed to the District Judge oP 
on the 3rd of October 1022. l or one 
reason or another no furthei action was 

taken in this case until PP®f 

when a date for hearing was and a 

notice issued to the parties. Acooi^n„ to 
the affidavit filed by him the plaintitf now 
learnt for the first time ihat one oP JP'® 
spoiidents, named Din Dayal, w. ■ 

He applied to the Court to substitute the 
names of the respondent s lieirs ^ut ti 
Court found that Din Dayal had died mo e 
than three months before and passed an 
order for the abatement of the suit, itie 
plaintiff objected but his oP> J ® ® 

been overruled and it is against this 
that the present appeal is preferred. 

The learned Subordinate Judge has leliea 

on Mohamad Askari v. LaPu 
was held that it is the duty of the Pe>son 
who is prosecuting an appeal to Keep ^ 
self informed of the existence of his aa- 
versary. A mere plea of ignorance of tne 
death of the opposite party is not a 
^ ground for setting aside an order that tne 

appeal should abate. . 

In this case, however, it is pointed out 
on behalf of the applicant that m the course 
of the judgment the remark occurs: In a 
case like this the question of sufficient 

(1) 52 Ind. Gas. 159; 22 O. C. J2. 

(^2; 45 Ind. CaB. 594; 21 0. C. 63. 

so 
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cauce is to be determined with reference 

to the facts of the case." In 
filed by the appellant it is said '® 

in service at Lucknow about a 

miles awav from the residence, of the 

deceased ‘l)in Dayal. He had 

°L 'S/ u..t 

owin' to the temporary arrangements at 
Hardoi there was no Judge by whom 

ippemints case coiihl be taken up for 

”f;S . an'T'mSo 

bv the iearne.l Subordinate Judge was the 

ma; be allowed and that the P ain [ff ^ 

as to costs. ippeal alloived. 

N. H. ‘ ^ ^ 

G. H. 


madras high 

Second Civil Appeal N®- 

July IJ, U-o. 

Present— Mr. Justice Ramesain. 

S SAMU ASAIU— Dlfbnoant No. i 

— Apfei.lant 

versus x-rz-ttiT 

KULLAPPAX ASAUrS wife AXANCHI 

of Small Caiue jg jg not cognizable 

, c“us^C<m.■t depends upon a construction 

by - . Ur \Vh>it the defence of the defendant 

ofllie win ^ or what attitude 

in his vvntten s » ,viOi reference to a demand 

the defendiuit to suit arc irrelevant con- 

'sWemtlL^f^r the determinution of this <iueBtion. 
Lp. 562.cols. 1& 2 ] 2 A. L.J. 988; A. W. 

rU Iind Kavalee liewah v. Keshram Knoch^ 
fl Tr 93^ ril U TA,>n. 23; 1 Ind. Dec. (N. s.i 1043, 

"“‘v^wirbv a fati.er as l.cir of his deceased daughter 
W recoveO’ of moveablcB belonging to Her on t e 
*;;ouTd°th?t her marriage --n Uie a.ura form fall. 

wilbia the purview of Art. -o or ocu. n 


i6- SAMC ASARl V. 

provincial Small Cause Courts Act and is excluded 
ff'^m the cognizance of a Small Cause Court fu Ati'^ 
c- l. 2) ' 

Chhcli V. Ce/.i/.c, '2~ A. Gi^2; 2 A. I d. A. W. 
( 1 5 IU 0 y 1 1 Ull<] J\ (I J*fl Ic C Ij )i'il l( Y 1\ * i^h /*ti }fi ] 1 

W. H. Hd; 2 JJ, L. R. Ap].. 23; 1 Ind. Ic.-. ,n-.s. I(il3. 
di.ssentfd from. 

Wliero amnnp a particular class of pcoi-le it is 
< iistomary G-r the bridegroom s ] arty to make a pay- 
ment to tlu* parents of tlie bride to enalde them to 
meet a sub.stanlial jart of the expeincs fd tin* 
marriage, the marri-ige must be helil t" be in the a.sa/ru 
form ihougdi the l)ride s father sj ends the whole 
amount thus received on the expenses of llic mar- 
riage. [p. 5G3 cols. I A 2.J 

Jitiierend < !ahrk J natliaswami v. WiUiaminal 
Ammol. 33 Ind, Ca.-., -123: (IulU) .\1. W. X. 13^;; In R. 

2l).M. L. i' . 'Alb, Mil thu A iyiir V. I h idntnhdi'aji 
■ Aiijar, 3 M. 1. J. 2()i and Unthmithainii v. .Soaoj- 
sundara Mudaliar, 02 Ind. Cas. 113 I; 41 *M. L, J. 70; 13 
L. W. 3s2; 'ld21) M. \V, X. 033. relied on. 

Second appeal against a decree of the 
(’ourt of the Subordinate Jtidge, South 
Alalabar at Palghat, in A. S. Xo. ‘Jo of 1J21, 
preferred against that of the ('ourt of 
the Additional District Alunsif, Palghat, 
in (). S. X'o. 4U1 of 1J20 (O. S. X'o. 4.S2 of 
1920, on tlip file of tlie Court of the Prin- 
cipal District Munsif, Palghat^. 

Mr. C. S. Su'(i7ni7iatha7i, for the Appel- 
lant. 

Air. C. U7inika7idii Me7io7i, for the liespond- 
ent. 

JUDGMENT. — AVh en the second 
appeal was taken up J at iirst felt a doubt 
whether a second af)i)eal lay, because the 
suit is to recover Ks. 270 being the ]uice 
of jewels belonging to plaint ill's deceased 
daughter which the jdaintifl claims as her 
heir on the ground that the mairiage of 
the deceased was in the asu7a form. 

The learned Vakil for the respondent took 
up my suggestion and argued the prelimi- 
nary objection. He relied on Ckhedi v. 
Gulabo (1) in support of the objection. 
This decision no doubt seems to support 
him. It relies on two earlier decisions in 
Kapalee Beicah V. KeshraDi Koocli i’2) and 
in Moheshui' Mo7idid v. KoHash Nath 
MuTidiil (3). I may at once observe that 
the decision in M(>h€shu7' Mondul v. 
Koilash Nath Muadul (3) is really irre- 
levant. For, in that case, the title was 
established by a prior judgment and the suit 
was merely for possession of specific move- 
able property. It is now well-established 
that the question whether a suit lies in the 
. Small Cause Side of the Original Jurisdic- 

(1) 27 A. 622; 2 A. L. J 388; A. AV. N. (1S05) 134. 

(2) 11 W. R. 93; 2 B. L. U. App. 23; 1 Ind. DfiC. 
(n. 8.) 1043. 

• {Z) 7 V, L. R, 7h 
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tion depends upon a construction of th© 
plaint only. What the defence of the de- 
fendant iji his wrilUn slaienient ^vili he 
CT what jittitude the defendant assumed 
with Ji'fcuuice to a demand made by the 
]>hjinlitf I'lioi- to suit is it-ally an irrelevant 
ccujsiderat ion in the deteimination of this 
question. Ariicle L'Sol the Second Schedule 
of llie Piovinciai Small Cause Courts Act 
runs as follows : — 

“(28j a suit for a legacy f r for tlie whole 
or a sliai e oi a ] t sidiie heq neat bed by a tes- 
tator (>r for llie whole or a shaie of the pro- 
perly of an intestate.” 

In tlie ]'ics(nt ca.-e it is conceded by the 
X'akils (111 both sides t liUt tlie deceased Ank- 
ammal had no other pioi'Ci ty except these 
jewels. If Iheie Lad I'ten any other pro- 
perly in the pcssessioii of the defendant, 
the plaintilf would have sued for it. It is 
obvious that the plainlitf is suing for the 
whole of the j-ioperty of her deceased 
daughter wi;o died inlec>tale. 1 fail to see 
why a suit of that kind does not lall under 
Art. 28 simfily because the defendant does 
not set up the i)lea of a rival claimant. I 
find some difiiculty in accepting the test 
laid down in Chhedi v. (Julabo (1) and in the 
ease of Ac/xifcc JJeiiah v. Ke.dirdrn hooch 
(2j relied on in it. Hut, in the i)resent 
case, even according to the lest laid down 
in Chhedi v, Guiabi) (l,i, it seems to me that 
the suit lies on the Oiiginal bide because 
the delendant in his written statement con- 
tends that Krishnamasari, the luisband of 
the deceased, succeeded to her property 
and that the second defendant succeeded 
Krishnamasari as his motlier. This con- 
tention amounts to setting up the plea of a 
rival claimant. Itistjue there are other 
defences also in the written statement, but 
1 do not see liow the addition of other de- 
fences makes it tiie less the plea of a rival 
claimant. For these reasons 1 think the 
second appeal lies though 1 must again add 

that the second reason (according to which 
I have to lelcr to the wiitten statement) is 
unsatisfactoiy and 1 would rather rest my 
conclusion on a couistruclic n of the language 
of li e Aiticle, difi'eiing ficm Chhedi v. 
Gulalo (1) and fiom Kofolce Beu'oh v 
Kcslnam Kcoch (2). The pirtliminary objec- 
tion, is, iheieltie, cvejiulfcd. 

Con ing to the n.eiits of , 1?® 

evidei ce in the case and tl*e f ndirgs 01 tn 
Couits lelcw show tl.al, in the cen-munJ y 
to ^^llich the parties belong, namely, tne 

commuiiily oi it 13 
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contribution from the bride-groom's party 
among Asari'^, it only comes to this that 
every A.^ari marriage is an asura form oi 
inarriageand it is not that on the giounc 

of the geneial prevalence of such a custom, 

the marriage should be regarded as one in 
the h?-a/)/7ia form. The decision ni dai- 
isondas (Jopaldas v. Ilarkisoridas lluUo- 
chandas (7) has nothing to do with the point 
before me. There a present ca led palu was 
made to the Indde and not to the liride s re- 
lations. I am of opinion that the form oi 
marriage in the case is not brahma form, 
but asara form, and agreeing ^ylth the 
Courts below, I dismiss the second appeal 

with costs. 

y' ' Appeal dismissed. 

(7) 2 Li. 9; 2 Iiid. Jur. 19, 1 hid. Dec. (n’. s.) 4 5-1. 
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customary for the bridegroom’s party p 
make a payment to the parents of the bride 
to enable them to meet a substantial pai t 
of the expenses of the marriage. It seems 
tome immaterial whether It is the whole 

of the expenses of the marriage o'' ^ 
stantial portion of it. lo the exte 
bride’s father gets a contribiition of that 
kind from the bridegrooms father he 
benefits by it ; though he does not POCket 
it, he spends it for the marriage It is 

true that presents made to the 
parents which are either small or I'elatu ely 

small having regard to the scale . 

the rest of the expenses of the niariia^^ 
are incurred do not necessaiily m ‘ 
marriage an asura marriage. One mus 
really look into the substance of the tians 

actiom In the case of MUliere 

Inathaswami v. Valliammal Avimal (^l.Ikere 

was some obscurity as to the meanin of 

the word parisupanam The learned Jud= 

who originally heard the second appeal 

had a suspicion that it niight 

courtesy present given to the bi id * ' . j * 

and so they called for a 

it was regarded as a bride puce. o 

regard to the ruling in flirstate- 

Chidambaram Aiyar (o). and ® 

ment in Manu, Cli.3, verses 2 o ol ( n , . 

verses 98 and 100 ® H 

Law. 9th Edition, Art, 81 '.-.“Let no fat 1 or, 
who knows the law, receive a gratuity 

however small, for giving his daughter m 

marriage, since the man who 

avarice, takes a gratuity for f''f. 

is a seller of his offspring. I . 

substantial contribution ‘.'f. as 

penses of the marriage must be regai ded as 

equivalent to taking a bride Pr ce ^he 

learned Vakil for the responden le lied on 

a remark in my judgment m j- 

•• No special custom among ^pd'' 

the effect that the bridegroom should incui 

the expenses of the carnage has been 

pleaded”. That remark was made to avo d 
discussion of that question. It is tr le m 
this case a custom has been P'f a^ 
proved and I have to decide "’hether the 
existence of such a custom makes anyfi'ner 
ence in the result. I am of opinion it does 
not. If there is a general custom of taking 

(4) 53 Ind. Cas, 423; ^1920) M. W. N. 158; 10 L. W. 
491; 26 M. L-T. 348. 

(5) 3 M# 1j. J- 2G1* • net J VC ^82' 

(6 62 1nd.Oaa. 951; 41M. L. J. 76; 13 L. 

(1921) M. W.N. «35. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No^ 327 of 1.)-3. 

July 10, 1025. 

Present: — Mr. Justice Halifax, A. J.C. 
MADllO RAO (HlA rATR-PLAiNTiFF 

— Appellant 
versus 

BALAJI NAR.AYAN— Defendant 

—Respondent. ^ ^ 

Limitation Act ilX of lOOS), ss. P. Land 

JiLemie. Act (II of W17), s. 100^ Siut for village 
moiits - Minority of plaintiff —LxUnfuon of lime. 

' &Kion fi of tlwT.imitalian Act applies to a suit 
f.n .sliarc of village* protits by a muior plaintiff as 
providoclbys. 100 of tlic C. P. Land Revenue Act. 

'lunciiiiineut of s. 29 of the Limitation Act in 
did not restrict its .scoj)© but extended it. 
tlw old s 29 none of the provisions of the Limitation 
VeA were ai<plical)le unless they wore expressly m- 
eluded bv the special or local Act. Lnder the no 
s *>9 some of tiiem are applicable without 
expressly included unless they arc expressly excluded, 
the rest remain, as before, applicable only when they 

are expressly included, fp. 501, t^ol. -.] , 

Appeal against tlie decree of the D'sfrict 

Tudee Wardha, dated the 21st April 1923, 

in (Tvil Apeal Xo. 18 of 1923. 

Mr .1/. A*- Pahde, for the Appellant. 

Mr. UL R. Puraniky for the Respondent. 

JUDGMENT.— This appeal arises out 
of a suit for a share of village in-olits filed 
on the 28th of April 1922 by the appellant, 
^vho was then a minor, against the 
lamhardar of a village in which he owns 
a share He claimed bis share of the profits 
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for the live years from 1320 to 1330. 

The villaLrei^in tlie Xaccpur Ihvision, aoil, 
therefore, liis cause of aciinu arose on the 
1st of May («f each of the live years frmn 
iyi7 to ]02L A. I). Uii'ler s. IHil of I lie 
Land Uc-venue Act, 11)17 the })eriod of 
limitation for su<.*h a suit three yeav.s 
and the claim for the ]uo:i;s o\' the lirst 
two of the live vlmi’s is 'o irr-.'.l hv time 
unless tlie plaintiff is entitled to the con- 
cession t^ranted ti* minors \)y 3 of the 

Limitation Act. It has heeii liehl in the 
Courts helow tiiat he is debarred from 
this privilege hy s. lOl) (3) of the Land 
Revenue Act. 11)17 road with cl. {b) 
of suh-s. (2) of s. 2!) of the Limitation Act, 
1008 as amended by Act X of T.)22, which 
came into force a liille le.ss than two 
months hrfore the suit was tiled. 


The petition of appeal nienl ions a matter 
connected willi the himburcUn'i hdti. This 
ground was exju'cssly alntndoned in 
argument. -Vnot her contention faintly 
urged and obviously untenable, is based on 
a letter wiatten by the defendant [(uhIkiv- 
dt/ronthe 28tli of Ai>ril IDIS in wliiidi he 
admitted that the prolits for 1323 Fusli and 
the sul)sequent years were unpaid and 


promised to pay at least those for 1323 and 
1324 Fasli in a few day.s. It is urged that 
this letter ought to he treated as creating 
a fresh contract in respect of the piolils 
for the years 132(i and 1327 Fadi, so that 
the suit to that extent is a suit on a bond, 
not a suit for village profits, and, tiierefore, 
s. IGO of the Land Revenue Act could not 
apply to it whatever the meaning and effect 
of that section may be. The many reasons 
for refusing to accept this position are too 
obvious to require staleinent. 

The real question in the case is one 
of the interpretation of s. lOU (3) of tlie 
Land Revenue Act, 1917, read with s. 29 of 
the Limitation Act, 1908, as it stood origin- 
ally and as it stands after amendment by 
Act X of 1922 Section 100 of the Land Re- 
venue Act, 1917. lays down that, with certain 
^vceotions which do not include the rule 
relating to minors in s G of the Limitation 
Act 1908 that Act shall govern the limita- 
tion of a suit for recovery of a share of pro- 
Tirietarv profits between a lambardar and 

^co-sharer. Section 6 was, therefore, apph- 

^^SecUon^^V Limitation Act. 1903, 

a f-ir as it affected such a suit, merely 
faid down that its provisions did not affect 
or alter ftny rule oi limitation prescribed 
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in nny special or local Act. Suh-seclicn (2) of 
.s. 2!) as amended in !!)22 says that periods 
of limitation prescrilied by special or local 
luvssliall be leimrded ns jirescribed by that 
Act for the jmrposes of s. 3 and that cer- 
tain other sections, among whicli s. 6 does 
not appear, shall apply unles.s they are ex- 
]u*^s>ly exr'lnded hy the special or local 
Aot. and that “the remaining provisions of 
this Act shall not apjily." 

The last ]dirase can only mean that 
the remaining provisions of the Act shall 
not apjdy nnle.ss they are exiiressly made 
a])plical)le hy the s))ecial or local Act. 
To hold otherwise, ns apparently botli the 
lower (.'ourts have done, is to hold that it 
is a prohibition of the future as well as 
the past application of those provisions 
hy a speciaLu' hjcal Act. which is obviously 
im]mssil>le. The amendment of s. 29 of 
the Limitation Act in 1922 did not restrict 
its scope but extended it. Under the old 
s 29 none of the ju'ovislons of the Limita- 
tion Act were applicable unless they were 
expres.sly included by the special or local 
Act. Under the new s. 29 some of them 
aie applicable without lieing exjU’essly 
included unless they are expressly exclud- 
ed; the rest remain, as before, applicable 
only when they are expressly included. 

It is to be regretted that there is no 
finding in the judgments of the Courts 
below as to the amount of the profits realis- 
ed in 132G and 1327 Fasli, the claim for 
which is now found to he made in time. 
The case must go hack to the first Court for 
a decision of this matter and the addition 
to the amount decreed hy the lower Appel- 
late Court of such a sum as is found to be 
due to the ]daintiiY for the profits of the 
two years 132G and 1327 Fasli. The costs 
heretofore incurred hy the appellant in 
this Court and the lower Appellate Court 

■will be paid by the defendant-respondent. 

All past and future costs in the first Court 
will be paid asmay be ordered by that Court. 

X. n. Case reiaanded. 
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MADRAS HIGH COURT. ^ 

Second Civil Appeal No. i09o of IJ-o. 

March ’27, 1025. 

Present: — ^Ir. Justice t- 

MARINGANTI RAMANUJCHAKl LLL 

Defendant— Appellant 

PUDIPROLU BUCHI MANGARAO, 
Manager of KORUlvOMDA DEN Ab- 
THANAM— Plaintiff No. il— RESPoNopT. 

We ooverned by 3 chemc--Sv ,, elemental 
appointing manager for purpose ot sn,ng. 
iTrustee: powers of-License to erect pandal, pe, ma 

■nent. whether can be 

Whftrp a temnle is eovorned by a sclienic , an 
of tlie District toirt mmiityinK and 
the scheme and appointing a mauagci 1 

pose of suinp is not ultra vires. rhnkur 

^ Patinhai'ipat Krishnan Vnni ^amhun 
Uanakkal Kilakandan Jihattatlnrrpad, 4 M. 141. 

Ind Dec (S’, s.) 033, distinp:nishea. . 

The trustee of a temple has no POwer 
permanent license to put up a pan po'- 

longingto the temple. No ciuestiou of ^ 

Re<?^ion arises in a case where a person tiects «i 

pondaiover temple property after iipplymK an 

obtainins permission from the trnstees to '!<' “■ 

kinapiLi Marakayarr, I''?,’; 

ISfVki: T. ^o! 

(1921) M, W. N. 293; .('"(P C j 

R. ’ 401; 28 O. W. N. 800; .>’2 I. A. bi. L. R. o A. ( i • 

33 (P. 0.), relied on. 


Second appeal against a decree o£ the 

Court of the Subordinate Judge, Rajal 

mundry. in A. S, No. 150 of 1922 (A. S. 
No. 123 of 1922, District Court, Godayaii) 

preferred against that ^'’® f^°R*nial/ 
the Additional UisU'Ct MansH- 
mundry, in O. S. No. 156 of 191J. 

Mr. G. Lakshmanna, the Api^llant 
Ml*. P. Soniasundarayn, for the Respond 

^"judgment.— T he first point argued 
is that the nth plaintiff was incompetent to 
file the appeal in the lower Appellate 
Court, Mr. Lakshmanna relied on 
haripat Krishnan Unni Namhiarv. C/tefcur 
Uanakkal Nilakandan Bhatathnipad (1). 
That case related to the POfRion of a 
Karayamma Samudayam under Malabar 
Customary Law. Here the temple is govern- 
ed by a scheme and the order of the Dis 
trict Court, Godavari, dated 7 th November 
1919, modifies and supplements the original 
scheme, and I do not see that the ap 
pointment of a rnanager for the puipose of 

Buiniz is ultra vires. , . x-, t 

The next point argued is that Ex. I is 

binding on the plaintiffs as it was m com- 
(1) 4 M. Ill; -.1 Ind. Dec. (k. s.) ‘J33, 


promise of a bona fide dispute. The Sub" 
ordinate Judge thinks that the dispute 
was ‘‘merelya pretention" and he is entitled 
to find so on the evidence. Mr. Laks- 
minua contends that the whole of the Sub- 
ordinate Jiidu^e’s reasoning in paras. 

2 and 3 is vitiate 1 by a mistake as to^ the 
panda L Xo which the litigation of 1905 re- 
lated It is true that the pandal referred 
to in the third issue of that suit was the 
pandal oppf^site to the trustee’s house; 
Vide Rnmanathan Ckettiar v. Saminatka 
Aiyar (2). It is also true that the defend- 
ant’s father was vinktyar only for two or 
three years, und the defendant s father died 
in 1913. There is nothing to show that 
the was erected with anj previous 

express permission prior to 1905 and it is 
possible to argue that its existence was 
adverse if it exisled for 40 years. But it 
seems to metbat Ex. I is conclusive and puts 
an end to any adverse possession. Exhibit 
I was accepted bv the defendant, and 
he is bound by its recitals. It proceeds on 
the footing tliat the defendant applied for 
permission and the permission was given. 
The possession must be taken to be per- 
missive on tlie footing of that of a licensee. 

It is true that the license intended to be 
given by Ex. I was a permanent license 

but this' the <'//j«7’ma/:arr/ia has no right to 
issue [see KaijictjyiUai Marakayar w Rama- 
7 iat}ian Ckettiar (3''.J Though I do not 
a^^ree with tlie Subordinate Judge in sup- 
posing that Ex. I should be, registered, and 
though a fresh finding might have to be 
called for on the question of adverse pos- 
sion. if there had been no Lx. I, I think 
Ex. I puts an end to these questions. _ 

The second appeal fails and is dismissed 

with costs. T 7 - • j 

y y Appeal dismissed. 

(2) 14 Ind. Cfts. .'>20; 12 M. L. T. 135 at p. 158; 23 

Ini Cas. 226; 47 M. 3.37; (1!'21) A. I. R. 
rp C ) 05- lu L. 'V. 250; 22 A. D. J. 130; 34 M. L. T. 
10* (iO’M)’ M ■'V. N. 203; 40 M. L. J. 540; 10 O. & A. 
l'k 494; 28cl w.N. 809;151 I. A. 83; L. R. 5 A. 
(P. 0.) 33 (P. c.}. 
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LAHORE HIGH COURT. 

Second Civil Appeai. No 25 r> of 1023 . 

January 15. 1021. 

Pres(.'! . -Mr. Justice Campbell. 

SALIg ram — Vender— Dki-endant — 

Appellant 

7 'C 7 'StlS 

BAKHTA WAR SINCH— Plaintiff— 

AND ANOTHER — VENDOR — PETITIONER — 

Respondents. 

Soldifvs JJtifjation Act < IX of 
ration of. 

Seotinii 11 < f tlie SoRlier.s (Litic?nti(»n) Act is 
npi'licaEle only to a plaintilT who is an Indian 
soldier at the time when he hrinirs liis suit. 

Piara Stnijh v. Mula Mai, To Ind. (.'as. Dlj; 1 L. 32.T; 
(1023) A. I. R. (L.) 055; a L. L. .1. 551, followed. 

Second appeal from a decree of the 
District Jiidcre, Ludhiana, dated the 20th 
November 1922. 

Lala Badri Das, R. B., for the Appellant. 

Mr. Shamair Chand, for the Respondents. 


JUDGMENT. — Bakhtawar ‘Singh, 
plaintiff, sued to pre-empt a sale of land 
which took place on the hth ^March 1917. 
He instituted his suit on the llth August 
1020 and stated in his plaint that he had 
been on war service with the Patiala 
Lancers and that for that reason his suit 
was within time. The defendant vendee 
pleaded that he knew nothing of the plaint- 
iff being in the Patiala Lancers, that he 
was in the village at the time of the sale 
and that his suit was time:barred. 

The plaintiff offered evidence of the 
dates oil which the Patiala Lancers 
had been mobilised, and both the Trial 
Court and the lower Appellate Court 
held that his suit was within time. The 
Trial Court found that the Patiala Lancers 
returned from overseas on the 16th of Feb- 
ruary 1910 and were demobilised, and that 
they were again mobilised on the 14th 
April 1919 and demobilised on the 8th 
November 1919. The plaintiff was then 
^ranted long leave from the 19th December 
1919 to the 20th of August 1920. 

The vendee Salig Ram has preferred a 
second appeal and has contended that 
some of the evidence on which the above 
dates were fixed is inadmissible. He must, 
however succeed on the ground that the 
plaintiff has never proved or attempted to 

prove that he is an ''V 

the meaning of Act I\ of 1918. The terni 

“Indian Soldier” means any person subject 

to the Indian Aimy Act, 191 L The 

persons subjected to the Indian Aijoy Act 

of 1911 £ire (a) Indian Officers and V arrant 


Officers, to which category the plaintiff 
certainly does not belong; (6) persons en- 
rolled undei the Act; and (c) persons not 
otherwise suliject to Military Law, -who, on 
active service, etc., are employed by, or are 
in the service of, or are followers of, or 
accompany portion of, His Majesty's For- 
ces. 

There is no proof that plaintiff is or 
ever was a person enrolled under the 
Indian Army Act. If as a member of an 
Imperial Service Corps he could be brought 
within fc) al)Ove during the period that he 
was on actual active service, he certainly 
ceased to be an Indian Soldier when the 
Regiment returned to Patiala and was 
demobilised in November 1919. As ruled 
\n Piara Singh X. Mula .1/a/ (1), s. 11 of the 
Indian Sohliers (Litigation) Act is applic- 
able only to a plaintiff who is an Indian 
Soldier at the time when he brings his 
suit. 

The plaintiff thus lias failed to prove 
that his suit is within limitation. T accept 
the appeal, set aside the decree of the Courts 
below, and order that the plaintiff’s suit 
be dismissed with costs throughout. 

N. H. Appeal accepted. 

(1) 75 Ind. Cas. 015; 4 L. 323; (1923) A. 1. R. (I^ ) 
G55; 5 L. I>, J. 551. 


MADRAS HIGH COURT. 

Origin.1l Side Appeal No. 27 of 1925. 

July 17, 1925. 

PresentiS'w Charles Gordon Spencer, Kt., 
Officiating Chief Justice, and Mr. Justice 

Viswanatha Sastri. 

SAVAN DUKGA BAI AMMAL- 

P L.V I N T I F F — A P PE LLA N T 
versus 

S. RAMANATHA RAO a/ia5 RAMA 

RAO AND ANOTHER — DEFENDANTS— 

Respondents. 

Letters Patent (Mad), cl. 15 - Order refusing ^ 
strike out allegations in written statement, u’ke 

judgment — Appeal, whether lies. , icMaoT 

An order by a Judge sitting on the Original 
the High Court refusing to direct certain allegiU • 
in defendants' written statement to be struck ^^,^4 
the instance of the plaintiff, as being unnecessary . 
scandalous, is not a ‘judgment' within the 
of cl. 15 of the Letters Patent of the Madras 
Court and consequently is not appealable. 

Tuljaram Row v. Alagappa Chettiar, ® Vr V 

310: 35 M, 1 at p. 7; 8 M. h T. 453; (1910) ^ ^ 
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697; 21 M. L. 1 and Mahrilinou»i cV'Ttr’ 

32 Ind. Gas. 123; 3 L. W. 107; UOlb; 1 M. W . N. UO. 

relied on. , - t 

A.ppeal from an order or Mr. ^Justice 

Waller, dated the l7th Jami-xry 1025. passed 

in the exercise of the Ordinary Original 

Civil Jurisdiction of this Court in C. o. 

No. 712 of 1021. . u . 1 

Mr. T. V. Muthukrishnier, for the Appei- 

^^Mr. V. S. Goviudachariar, for the Respond- 
ents. , , , 

JUDGMENT,— The order appealed 

against was an order by a Judge sitting 
on the Original Side of this Court I’^f^s- 
ing to direct certain allegations in defend- 
ants' written statement to^ be struck out 
at the instance of the plaintiff, as being 
unnecessary and scandalous. . • 

In our opinion the Judge s order in this 
case was not a ‘judgment’ within the mean- 
ing of cl. 15 of the Letters Patent and 
consequently is not appealable. The appli- 
cation was not one which started independ- 
ent proceedings ancillary to the suit 
[see the observations of White, C. 

Taljaram Row v. Alagappa Chettiar (1)J nor 
could its effect in any event be to put an 
end to the suit. The order, 
concluded the proceetUngs in which t le 
application was made, if that c^tild )e 
regarded as a separate and independent 
proceeding, but the same might be said 

of every order made by a 
course of the trial of a suit. Ihe pio- 
ceeding in which Waller, J.’s order was 
passed was part of the proceedings in 
the suit itself. Therefore, I_ think that 
when the learned Chief Justice spoke of 
putting an end to the suit or proceeding, 
he was thinking of some kind of independ- 
ent proceeding which could not be called 

a suit. . . 

It was held in Mahalingam v Natesa 

Ahjar(2) that an. order refusing leave to 

amend pleadings was not ^ 

within the meaning of cl. 15 of the Letters 

Patent, The present order is of a cogn^ate 

nature, the ditlerence being only that, 
there the plaintiff sought to amend his 
own plaint and here the plaintiff wishes 
to have the defendants’ written statement 

amended. . , , , 

The fact that no appeal is provided by 

the C. P. O. against an order under U. VI, 

(1) 8 Ind. Gas. 319; 35 M. 1 at p. 7; 8 M. L. T. 453; 
(lOlOjM. VV.N.G97;21M. L. J.l. 

^ (2) 32 Ind. Cas. 423; 3 L. W. 107; (1916) 1 M. W. N. 
146. 


r. 10 is an indication that the Legislature 
intended that there should be no appeal in 

such cases. ^ ^ 

Tlie observation of Waller. J., in Sona- 
chalam Pillai v. Kumaravelu Chettiar (3) 
that all orders passed after contest inter 
pai'ics should be regarded as judgments was 
not necessary for the disposal of that case, 
which followed the decision in Tuljaram Ran 
V. Alagappa Chettiar {!) and appear to us 
to be toowide. The learned Judge adopted 
the view of Bittleston, J in /Je lS'oa^a v. 
Coles (1) from which White, C. J.. had 

expressed his dissent in Tuljaram Rao v. 

Alagappa Chettiar (1). The appeal is reject- 
ed on the preliminary point of admissibility 

wi til costs. , • J 

y ^ y Appeal dismissed. 

(3) to’ Ind. 0.1S, 109; IT M. .IlG at !■> ■■>•-' t,*!;, V' r 

i;!8; (1921) M. W. N. llil; l« L- " ■ A. I. R 

iM.) 597. 

(4) 3 M. H. 0. R. 381. 


CALCUTTA HIGH COURT. 

Appeal from App0Lti.\TE Decree No. l-iil 

OF 1 923. 

June 9, 1925. 

Present : — Justice Sir Lwart Greaves, Kt., 
and Mr. Justice B. B. Ghose. 
MAIL-VMMAD ABJALand another— 
Plaintiffs — Appellants 

ve?*SM-9 

HAFIZANNESSA KHATUN and otsbrs — 
Defendants — Respondents. 

Partition suit— Appeal —Parlies, necessary, failure 

to implead, effect of. # n 

In a partition suit it is necessary for all person^ 

interested in the property to be before the Court aiul 
this is equally necessary in the ease of an appeal from 
the decision of the Trial Court in a partition suit. 
The mere Let that certain parsons who were parties 
to the partition suit before the Trial Court would not, 
if made parties to the appeal, contest the appeal, is 
no ground for not impleading them as appellants or 
respondents to the appeal. Where any of the necessary 
parti-s to the suit are not made parties to the appeal, 
the appeal cannot proceed. t^. * • . 

Appeal against a decree of the District 
Judge, Backergunge, dated the 12th March, 
1923 modifying that of the Subordinate 
Judge, First Court, Barisal, dated the 22nd 

March 1922. , , i 

Babu Suresh Chandra Talukdar, for the 

Appellants. 

Mr Gunoda Charnn Sen (with him Babu 
Prasanta Bhusan Gupta), for the Respond- 
ents. 


parthasarathy thetty 
JUDGMENT. — This is an ap]'eal hy 

defendants Xos. G and 7 apainst a decision 
of the I)istrict fTmigfe fd' lhickei';^ung;e, 
modifying a decision of tlie Subordinate 
Judge of the Fiist (’ourt at ]>ackergiinge. 
The suit out of A'.iiich this apjteal aiises 
wasbrouglit hy the plaintifTs for partition, 
The share of the plaintiffs was not challeng- 
ed in the suit by any of the defendaiiTs 
but the real dispute Wiis between tlie defend- 
ants Xos. () and / on tl^e one liand and 
defendants Xos 0 , 8 and on the other 
The dispute l)eing that the defendants 
Nos. (i and 7 contended thatone Mahainmed 
Waris had two brothers whereas defendants 
Nos. 5, h and .58 said tiiat he lunl onlv one 
brother. The learned Judge in the Court 
below decided against the contention of the 
defendants Xos. (i and 7 and lie lias held 
that jMahaninied Waris had only one bro- 
ther. 

This appeal is jn-efcrred, as I have already 
stated, by defendants Xos. G and 7, but 
they have omitted to make parties the 
plaintiffs in the suit. 'Fheir rCcVson being 
that there was no dist>ulc u itli regard to the 
plaintiffs’ share and that accordingly 
it was not necessary to make the plaintifl^ 
parties to the appeal. This is clearly wrong. 
In a partition suit it is necessary for aTl 
persons interested in the propertv to be 
before the Court and this is eciuallv so if 
there is an appeal from the decision' of the 
first or second Court with regaid to the 
decision on the claim. It may he, of course, 
that if the plaintilTs had been made parties 
to the appeal they would not have contested 
the appeal as their share was not challeng- 
ed. This makes no difference, in nTv 
opinion, and the appeal is incompetent un- 
less all persons interested are made jiaiMcs 
to the ai)peal, either as aiipellants or re- 
spondents. It was urged l^efore us that the 
matter may stand over for sometime in 
order that the plaintilTs may now he added 
as respondents to the appeal. But we see 
no reason why we should now allow them 
to be brought on the record after the time 
allowed by law for the appeal has lapsed. 

The lesult, therefore, is tliat the appeal 
comes before us as incompetent and we see 
no reason why we sliould follow the course 
suggested by the learned Vakil for the 
appellants and allow the plaintilTs now to 
be brought on the record. 

The appeal accordingly fails and is dis- 
missed with costs. 

2. K. Appeal dismissed. 


V. GAJAPaTHT S'ATDU. 
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MADRAS HIGH COURT. 

Original Side Appeal Xo. 1 of 1923. 

January 21, 1925. 

Prese7it:—Sir A'ictor Murray Coutts 
Trotter. Ki., Chief fJuslice, ancl^Ir. Justice 

Krishnan. 

B. IbVRTH.vSARATllY CIIETTY and Co. 
— Defendants — Appell.ants 

vei’sus 

T. M. GAJARATHI XAIDC and Co. 

— INTIFFS— Itl-SPON DENTS. 

S>tlc of poo'ls (. . /. /•'. cfn/trdct — Bni/cr's refusal 
ty (icct’pf Rr-i-ale hi/ le lubir after delay avd drop 

la pric’ B- ( mods teade red not in accordance 2 i'it!i con- 
tract t'clh i\ rii/ht ot, to claim loss incurred cn 
resale. 

I laint itVri unilfutook. (o .s)ipj)h- the defendant ivitli 
Jireworks jinport.d ficin I':ui<.pe. the bill.s therefor 
t(. I)M Mccei. t<-d on presentation and i^aid for at 
inatnrity, in (hTanlt, the jjlnintilT.s were authorised to 
• lispose of tli-‘ iioods liy pnldie sale or auction. It 
vns agreed that tlie goods should he suj'l>li(’d in 3 
lots of K) eases eaclp each lot containing a difTerent 
<l«*.sign the invoices fojwarded did not .show this 

in'- refused to accept the (Irafts. 

I laintiffs thereupon, long after the season for tire- 
woi ks was ov('r and when prices had greatly dropped, 
sold the goods and sued foi‘ the loss incurred bv tlien^ 
C'li such r(‘-sale. It was ju'oved tliat the goods con- 
signed were all of one design and not of dilTcrent 
designs a.s provided foi‘ in the agreement; 

Held, tiiat the jihiiiif ills' suit must fail inasmuch 
as. (ui they were not jmstilicd in re-selling the goods 
afliM' an unreasonable delay, and (6} they had not 
shown that the goi.uls whieli they purported to re-sell 
and had re-sold were goods wliicli tJie riefendants 
would have [)een obliged to take under the terms of 
the contract, fj) 570. col. 2.| 

Braithu aite v. The ForeiQn Ixardu-ood Co., ntlOol 2 K. 
B 513: 71 L. J. K IT cs.s; <jy L. p, (337; 21 T. L. R. 
413; lU Com. Cas. IStl; 10 Asp. M. C. 52. e.xplained. 

Appeal from the judgment of Sir Walter 
fealis Schwabe, Kt., Chief Justice, dated the 
11th October 1922, and passed in the 
exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in C. S. Xo. 
lG3ofl92I. 

Me.ssrs.^ Xi/f/ent Grant, K. Rajah Iyer 

and P. Krishnamachari, for the Appellant. 

Mr. V. C. Gopalaratnamy for the Re- 
spondents. 

JUDGMENT. 

Coutts Trotter, C. J.— If I had not 

the misfoi tune to differ from my learned pre- 
decessor who tried this case, I should m 3 ’self 
have thought this matter to be a reasonably 
clear one.^ The plaintiff’s are persons who 
were buying goods from foreign merchants 
in Hurope on the demands of persons in the 
position of the defendants and in this case 
the defendants commissioned the plaintiffs 
to get them some fireworks from Europe 
on certain eonditione. The contract is a 

confused document but the clauses that we 
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are primarily concerned rvitli apparently are 
reasonably clear. The contract provided 
for the drawing of hills against invoices 
and I will take it for purposes of argument 
that this was in elTect a 0. 1. F. contract. 
The invoices came to hand with the docu- 
ments and drafts attached. The terms of 
payment are these ; e authorise you to 
draw upon us for the total amount oi 
invoice at the sight mentioned below at 
current rate of exchange and such bill oi 
bills we hereby bind ourselves to ^accept 

on presentation and pay at maturity. lhat 

is the material clause. Then lower down 
comes this, “should we fail to accept or to 
pay at maturity such bill or bills or to pay 
cash as before agreed, we hereby autho- 
rise you to dispose of the documents oi 
goods either by private sale or by pulnic 
auction on our account.’ 1 he contract was 
on the 6lh :\[ay, 1920 and the goods came 
through ill about the following October and 
the specification of the goods provided loi 
bv the contract was ‘30 cases of wondei 
candles, offer No. 383, each label 10 cases, 
in all three designs.” Then there was a 
further order for five lots of two cases or 
different classes of goods and we are 
concerned with one of these because the 
othersjwere not shipped. The contract pro- 
vides that the plaintiffs are to be at liheity 
to execute the order in something less than 
its entirety. The invoices specify the two 

cases of goods as ‘‘wonder candles colouiec 

as per my offer No. 383, 9cm. burning am 
the 30 cases as “wonder candles 
sparkles) white as per my offer No. ob.i, 

9cm. burning.” Thedefendants were obvious- 
ly bound on receipt of the shipping docu- 
ments, if they were in order, to accept the 
drafts that were forwarded through the 
Mercantile Bank. They refused to do so 
and they justified their refusal on Uie 
ground that tlie invoice was silent as to the 
provision that the 30 cases should have been 
divided into three lots of ten cases, 
containing a different design and that that 
ought to have appeared on the face of the 
invoice. This case has been discussed on 
the footing that that was not a reasonable 
rejection and that there was nothing in the 
invoice to warrant them in refusing to 
accept the drafts. Therefore the position 
was that on the date when they refused to 
accept these drafts in Octocer, they were 
in breach and the defendants have been 
sued for the consequences of that breach. 

The goods were taken over by the plaintiffs 


OAJAPATHI N’ATDUa 

and in August. 1921, they were sold, and 
sold ataverv great drop in value. In tlie 
first place, it is very evident that the 
plaintiffs could not ]u>ssibly go on indefinite- 
ly holding goods of this kind, goods of a 
perishable nature and goods whicii are only 
ill vogue at certain seasons in the year, and 
apparently the season in India is not very 
different from the season in England, the 
niontlis of November and December. Bnt 
there was a much more fundamental ffaw in 
the plaintiffs’ goods than that. It proved 
on the evidence that satisfied the learned 
Chief Justice to be a fact that, when the 
goods were examined, instead of being 
divided into three lots each with a different 
label specified in the contract, all the 30 
cases were the same. 1 he finding of fact 
is challenged by the plaintiffs-respondents. 
Bvit we have gone through tlie evidence 
very carefnllv. Mr. ( Jopalaratnani has 

taken us through it, and our opinion is 
that the onlv witness who is clear or speci- 
fic about the matter and who seemed to 
know what lie was talking about is I). M . 
No () Govindaswami Clietti, wlio is quite 
explicit and the more he was cross-examined 
about it the more clearly did he adhere to 

the story that he gave that he had seen all 
these "oods and that they were all marked 
with th- same labels. It is suggested that 
the state of the law about the sale of goods 
is this that, if there is a breach of contract 
which ’is unwarranted and cannot be sup- 
ported the buyer wiio rejects the goods 
c^atinot be heard to say thereafter that in 
truth and in fact the goods were m such a 
state as would have justified him in reject- 
inn- tiiein oil the actual ground of their 
nvrality even though he took and falsely 
took s'ome other ground of rejection. That 

mav or may not be the scope oiBraithwaUc 

V The Foreign Hardwood Co. (1), and 1 note 
Lord Sumner in the House of Lords while 

con(iinn"Braithwaitescase(l)stnct]y tothat 

case seemed very doubtful as to whether 
even that was not too wide a proposition 
to put forward. But 1 notice that m 

Braithivaitc's case {i) 'when it came to the 

nieasurement of damages it is clear that the 

inferior quality of the timber in that case, 

though it was not allowed for the defence 
to say that it entitled them to reject and 
that therefore, there could be no dama- 
ges ’ was clearly taken into account, and 


(W (l‘)051 2 K. H. 513; 47 L' J. K. B. GPP; 92 L. T. 
J: 21 T. k U. 113; 10 Com. Cas. 189; 10 Asp M, 
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having ascertained! thp diftVr^nce iMr-tweeu 

the market au'i e'*nlra(*t y rir*,*, all >'-^■aIu*e 
wa'^ ma>le f a' 'h'li'-i'.'it'''.' • I 1 he tjualiiy 

1 ''I'l ■> I . ^\ hat 1 -> Ml*' ] >' ‘rl' 

111 t !u ^ ‘•'.'.‘■a, I h' ■ plan.' - 

■ M '<■ iii.irk'-t 


. I 


• *4 V 


I . • : ' I 1 1 


of the tiiii I '-'i' 1 ' 
ti'^'n in tlii> c ; - • 
ilT> eh'.iia n"t 'I na 
price ill \viii''h ca-" lIi" priimi]'!-- <>1 

//nra h'' c r I mi./hi i'li'n’Vrii'- loj)r'n'*'nt 

Mr. tlran' ‘ i)!;, any 

(latnac^e '5 Imre 1 V'*nrLr'‘.» !s war.' nnt 

onlv not w.iriaiMe'i In-t tlnn*- was a C'lin- 
plet e hre u'h nf t h'- <• 'in i 1 1 i' ai ' • I < h ^ aa j n a - u 
aii'l von wme in I’a't llimy ofh'-r N . 

4 

Let it h.‘ assaiii "I 'sr.is.'<\\ 

wonhl carry Mr. ( r ip ilaral n nn > lar aiiM 
Mr. ( i ran! coul I n *’ .‘t up t !i il (h ■iiMie?. 1 hi I 

liere thei’e is m» '•! aim I >;■ tin* <lilfei'en a* b *- 
tweenthe mark -f price ami 1 : 1 " co.atract 
I'l'ice. The claim Ic^i'' i-^ in the tinaiis of th“ 
contract. W'c si'hl tic* ix "'Ms anM we conlM 
debit you with tic- hi-s that w.* ^unVreM. 
the Miftcreime between the actual price, 
and the coni ra'M prici*. What is the<'laime/ 
The clause is thi-', and 1 am *piotiiii^ only the 
material Wi'^r Is; ‘ Should we lad to a(*cept the 
bilks we herciiy auth'uis* you !<■' di.-*pose of 
the goods on our ac<«junt and ri^k wiih'iuf 
notice and we bind ours'-lces to make god 

any loss or dclici- ncy that mav aii^e from 

such s dc What 'Iocs that iiicaits ^ It 
inean.s that if the del’*‘iidant.s default in 
accei'ting the bills, the plain! i lis have the 
power to re sell all the f/cod.s', M’hat is 
meant by the goods y ()l)vioimly the goods 
that corresponded to tlie description in the 
contract. Supposing that instead of lieing 
filled with fnewerks the cases were Idled 
with shaving.s, is it p»()S-dl)le for a moment 
to sav thib the plaintitfs can go into the 
market and sdl the shavings and then 
come down on the defendants for the price 
of the lireworksy We should clearly he 
exceeding the scope of the doctiane in 
fh'fiitluraito's case (1) if we should give 
effect to so alisurd a contention. Tiie plaint- 
ilTs have elected to open their mouth fora 
wider remedy and they have got t) prove 
that the good, that tliey sold were goo Is 
which they delivered or were prepared to 
deliver in conformity with the contract. 
Had they sue<l for the ditl’erence betueen 
the market and contract price, I it 

would be quite possible to state, les. 
You must get that and you need not prove 
that the goods really corresponded to v.hat 
was contracted for. Rut. of course, you will 
Ixave to make allowance for any loss of 
value caused by the breach of condition, 
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although it is not available as a weapon for 
the rejection of the gt'ods i7i toto". It is 
only fair to observe that the learned Chief 
dustieedid aj'parently lind as a fact that 
the goods tciidei’erl were just as good 
as ih'^ gdofis connacted for. In that 
case it might l)e that if they had sued for 
ih-' dirf'-rcucc between the market price 
and Mi'"* (‘ mtra'd price and proved it, they 
would h ivc got .some damages. Howerer 

I >]o not think they would have got very 
in'Kdi Ijecau.se ihe only evi<lence that was 
(•'die I in wiuit -dl to show that if the goods 
)nd hcen nvsnl ( on the date of breach or 
shortly afterwuds. fir from having de- 
I'rcciilcd in value, they had a()preciated. 

I I )wcvei-, that was doim and we cannot 
allow the plaintittd to start a wholly new 
case on a dilT-meiit basis at this stage. e 
nmst, therefore, hold that the plaintiffs 
have failed to lu'ove their ease, that they 
were not juslifie'l in unreasonably delaying 
before they re-sold tin* goods in any event 
and that further in law before they could 
substantiate a chum of this nature and on 
this ground they must show that the goods 
which they purported to re-^ell and had 
re-sold were goods which the defendants 
would have been obliged to take under 
the terms of the contract but failed to do 
so. I'he avd'eal must lie allowed with costs 
here and below. 

Witli regard to tlie two cases, they stand 
on exactly the same footing as tlie others 
because there never was any opportunity 
given to see whether the goofis on the 
market would have. involved any loss at all 
and the evidence is just the same as with 
regard to the other cases. The plaintitfs 
cannot leave this case in a state of nebulous 
conjecture. Outhispait of the case also 
the plaintitfs fail. 

Mr. Crant does not press the counter- 
claim. The counter-claim will stand dis- 
missed with costs in the ai'peal. 

Krishnan, J.— I agree and liave noth- 
ing to add. 

v. N. V. Appeal allowed. 

z. K. 
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LAHORE HIGH CpURT. 

Second Civil Appeal No. 2536 of lOil. 

April 29, 1924. 

Presenf;— Sir Shadi Lai. Kt., Chief Justice, 

and Mr. Justice Zafar Ali. 

TIRKHA MAL—Defendant— Appellant 

versus 

GURJI MAL—Plaistiff— Respondent. 

Hindu L'lw— Joint faniUy— Partition -~Sei>aration 
of one member— Presumption as to others 

When one member of a joint Hindu family 
separates, there is no presumption tliat the remauuns 
members remain joint and an agrecmont to remain 
united or to re-unite must be provecL 

JaUi V. Baniyari Lai, 7i Ind. ^’as. -10-; ^\v’ 

21 A h. .T. 582; (1023) A. 1. R. (R- C.) 13b; 18 L. - 

273; 45 M L. J. 35o;(1923i C 

R. 1256; 28 C. W. N. 785; 33 M. L. T. 283; 50 I. A. 

192 (P. C.), followed. i i o 

Where on the separation of one member, the shares 

of other members also are detined m the P^t>^ 
deed the legal inference is that the latter are to hold the 
property allotted to them in those shares as separate 

owners. e t-u a. 

Second appeal from a decree ot tlie 

District Judge, Hissar, dated the 13th June 

1921. , „ , 

Lala Jaqan Nath, for the Appellant. 

Mr. G. S Salari/a, for the Respondent. 
JUDGMENT.— This was a suit be- 

tween two Hindu brothers who, together 
with a third named Madan Lai, once con- 
stituted a joint Hindu family. In June 
1903 the plaintiff separated from the other 
two and a deed of partition was duly 
cuted defining the shares of ^l 
After the separation of the plaintiff, Madan 
Lai and the defendant, who was then a 
minor, continued to live together and the 
two transacted business jointly. Madan 

Lai died later on leaving a son bohan hal. 
The latter has not been heard of for over 
seven years and the plaintiff, theretoie, 
maintained that he was dead and sued to 
recover half of his share in the propeity o 
which he and the defendant were co owners. 
The Trial Court dismissed the suit holding 
that the defendant and Madan Lai had 
remained united and that, therefore, the 
defendant was entitled to succeed to the 
whole of the property of Madan Lai s son 
by right of survivorship. On appeal the 
learned District Judge reversed the judg- 
ment and decree of the first Court on the 
ground that it was not proved that the 
defendant Madan Lai remained united or 

re-united after the partition. v. 

The only point urged before us on behalt 
of the defendant-appellant in this second 
appeal is that the deed of partition referred 
to above fully indicated that the two bro- 


jarate 
case, 


thers remained joint and that the finding 
of the lower Appellate Court to the con- 
trary was erroneous and insupportable. 
Ruthin the said deed tlie shares of the de- 
fendant and his brother Madan Lai were 
defined and the legal inference, theiefore, 
is that they were to hold tlie pnM:>erty 
allotted to them in those shares as so 
owner. In the recent Privy (’ounci 
Jatti V. Banwuri Lai (1). tiieir Lordships of 
the Privy Council decided that when one 
member'of a joint Hindu family sei)arated 
there was no presiunplion that the remain- 
ing members remained united, and that an 
agreement to remain united or to re-unite 
must be proved like any other fact. In the 
]u*esent case there was no evidence to estab- 
lish that the defendant and Madan Lai re- 
mained united or agreed tore-unite. We 
are therefore, of opinion that the conclu- 
sion arrived at l)y tlie learned District Judge 
is correct and dismiss the appeal with costs. 

y' jj Appeal dismissed. 

(l)7l'lmL Cas. 102; I L. 350; 21 A L. 3. 582, v 1 923) 
.I.R. (P. C.) 130; 18 L 2i .I; •!.> 5L L J 3 jj; 


( 9^3 M \V N 087; 25 Bom. L. It. 1250; 28 C. W. N. 
785; 33 M. U T. 283; 50 I A. 192 (P. C.). 


MADRAS HIGH COURT. 

Civil Revisio.m PEnrioN No. 901 of 1923. 

February 11, 1925. 

Prc. 5 cn(; — Mr. Justice Kamesam. 

NARAYANA DO.SS — Plaintiff — 

PrynnoNEK 

versus 

SANIvARASCRIULR and otueks— 
Defendants — Respondents. 

Madras Lstates Land Act ( I of JOOS), s. 3(3) (d) — 
Iniini exc.ludel from Permanent Settlement, whether 
estate — J nrisdiction of Civil Coin'ts Burden of 

which is not n Darmila inam, and which 
is excluded from ttie scops of the Permanent Settle- 
ment, whether enfranchised by tlie Inam (Jommissioner 
or not can governed by the Mailras lOstiites Land 
Act only if it ^ wliolo village and even then only if 
the cjnditionsof s, 3 (2) (d) of the Act are Kutisliod, 
us to wiiich the onus U on the person who seeks to 
oust tlie jurisdiction of the Civil Courts. 

Petition, under s 25 of Act IX of 1887, 
praying the High Court to revise an order, 
dated °he 30th July 1923, of tiie Court 
of the Subordinate Judge, Tinnavelly, in 
S. C. No. 1877 of 1922. 

Mr. A. V. Sesha hjenyar, for Ihe Peti- 
tioner, i. 
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CHELASAXI RaTLAYYA V, 


ANXE BRAHMAYYA. 


[91 I. C. 1925] 


JUDGMENT.— The plaintiff is the 

holder of an iyinm of 65 cents in a ryotwari 

(or.l^a??) villa 2 :e SeevaratniJari belonging 

to Government. The defendant is his 

tenant and the suit is for rent. An 

inamdarhv which 1 mean the owner of an 

% 

inam excluded from the scope of the 
Permanent Settlement and either enfran- 
chised by the Inam Commissioner 'n not, 
but not the so-called iwim", 

can be governed by the Estates Land Act 
onlv if it is a whole village and even 
then only if the conditions of s. 3 (2j (d) 
are satisfied as to which the onus is on 
the person, whoseeksto oust the jurisdic- 
tion of the (’ivil Coiirts. In the present 
case we have not a case of a whole village. 
The case in Appahniarasfmhnlu v. ."^anyasi 
(1) related to a sub5er[uent inam, i. c., land 
granted by a ::emin(lar after the settle- 
ment (a grant before the settlement jiro- 
vided it was included in the assets of 
the zemiiuhni stands on the same foot- 
ing). It did not relate to a case of 
enfranchised or enfranchiseable inayn.TUe 
case in (iadadhara I )()ss v. Suryanarayana 
Patnaik (2,/ was also a similar case so also 
JuruyumiHi P>rahmayy<i v. 

Achirnju (3). These cases have no bearitig 
on the matter before me. The order of 
the Subordinate Judge ( who thought these 
cases applied and directed tlie plaintiff 
to go to Revenue Court) is set aside and 
the suit remanded to him for disposal 
according to law. The respondents will 
pay the costs of the petition in this (.’ourt. 
The costs in the lower Court will abide the 
result. 


V, V. Petition allowed. 

7 K 

(niT Ind. Cas. 120; 38 M. 33. 

(2) 04 Ind. Cas. 317; 4-1 M. 077; 41 M. L. J. 97; (1021) 
M. W. N. 413; 14 L. W. 453. 

(3) 70 Ind. Gas. 015; 15 M. 710; (1022) M. W. N. 280; 
31 M. L. T. 01; 43 M. L. J. 220; (1022) A. 1. H. Ol.) 373. 


MADRAS HIGH COURT. 

Civin MisctsLLAXBous Petition No. 42 iG 

oi- 1924. 

February 5, 1925. 

Present: — Mr. Justice Ramesam and 
Mr Justice Venkatasubba Rao. 
CHELASANl RATLAYYA— Petitio.nfr 

versus 

ANNE BRAHMAYYA and others— 

Respondents. 

Civil Proztdure Code (Act V of 190S), s. 1 10 
AVpz^l to His Majesty in Council— Valnatwii in plaint 


ncccplcd Of/ defendant — Plaintiff, whether can fivesiicn 
valuaiit>n . 

W hr-re a plnintiii values the propertv which is the 
Miljjccl-inam-r .4' tin- .~\ut at Ks. 1(1,000 and the 
valuati' ii i> arcc-j.fd hy tlu* defendant, it is not Open 
tn liiH ]il;>iijt ifr an a}>jdic’aii'’n hy llie d<-fcn(iant for 
1* avv ti» apj-val to ih<- I’livv (.’ouncii to show tliat the 
val 



[Petition presenter! under s. 110 and 

O. XL\ , rr. 2 and y, C. P. C., praying tliat 
in the circumstances stated therein, the 
lligh^ Court will Ije pleased to grant a 
certificate to enable the petitioner to appeal 
to His -Majesty in Cotiiicil against a 
decree of the High Court, dated the 
13th February 1924. and passed in -V. S. 
No. 18() of 11)21, preferred against tliat of 
the CV)urt of tlie Subordinate Judge at 
Bezwada. in O. S No. 11 of 11)11). 

Mr. /). for the Petitioner. 

-Messrs. A. Kri.'^lDtasirami Iyer and P. 
Sutyanara yaifa Rao, for the Respondents. 

ORDER. ---Tliis is an a];)plication for 
leave to appeal to His ^lajesty in Council. 
The value of the suldect-matter of the suit 
in the Court of first instance and the 
value of the subject-matter in dispute on 
appeal to His Majest}' in Council must be 
Rs. 10.000 or upwards: (section 110, C. 

P. C.). The suit was for setting aside 
an adoption and an alienation. The 
alienated properties were set forth in the 
schedule to the plaint and were valued 
at Rs. 5,000 in para. 4 of the plaint. 
That there are other properties affected 
by the adoption and b}’- the suit is admitted 
and the value of all the properties was de- 
scribed in para. 3 of the plaint asRs.lO.OCO, 
30 years ago. The plaintiffs finally valued 
the suit for purposes of jurisdiction at 
Rs. 10,000 (see para. 7 of the plaint). 
This value must be the market value of 
the subject-matter of the suit. It cannot 
be the artificial valuation prescribed under 
s. 7 of the Court Fees Act which is in- 
applicable to the case as the suit is for 
declaration without consequential relief 
and, therefore, falls under Ch. II, cl. (17) 
of the Court Fees Act. Under s 12 of 
the Civil Courts Act, the jurisdiction de- 
pends on the value of the subject-matter 
of the suit and that value (which, in that 
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section, means market value) has been 
stated to be Us. 10.000. The plaintiffs are, 
therefore, barred by their valuation [.see 
Alagappa Chctty v- Sachiappan A) where 
the valuation though under the Court bees 
Act was also of the market value as the 
suit’ related to sites and biiildmgs and not 
lands and, therefore, was governed by 
s. 7, cl. (v) (e) and not els. (a) to (d)J. me 
decision of the Judicial CommiUee m 
Rachappa Suhrao v. Sliidappa Venkatrao 
(2) involves the same principle.^ It was 
held in that case that the plaintiti s valua- 
tion having been accepted by the defend- 
ant, the defendant cannot be allowed 
to raise the question that the value was 
less than Rs. 5,0a0 and to contend that 
no appeal lay to the High Coiiit. I h 
present case is stronger. It is not the 
opposite party but the plaintiff l»mself 

that wants to show 

subject-matter is less than Ks U),00U t 
avoid appeal to the Privy he 

having valued the siibject-mattei at 
Rs. 10,000 when lie filed his suit, a n alua- 
tion accepted by the other side 
suggested that, if the value of the s j 
matter in suit is Ks. 10,000 or upwards 
the value of the subject-matter in appeal 
has become different. ^ . 

The judgment is a reversing judgment 

and the petitioner is entitled to the leave 

prayed for which is accordingly gian e . 
y ^ y Leave (jranted. 

(li 111 Ind. Can. ;i83; « J- ^ 

(1922) M. W. N. G83; A. I. K. (M.) l-o. 31 - . 

(2) 50 Tad, Cas. 280; 13 B. oO- , 

M L. T. 298; 3G M. L. J. p l' 

L. U. 489; 10 L. W. 274; 24 C W. N. 33; lb. I - L. 

11 (P. C.)83; 4G1. A. 21 (P. C.J. 


SIND JUDICIAL COIVIIVIIS- 
SIONER’S COURT. 

OiuGiN'AL Civil Suit No. U 13 of IJ-b 

August 7, 1025. 

Present;— Mr. Rupchand Bilaram, 

A. J. C. 

Wadcro Haji DOST MAHOMED 
and akotakr— Plaintiffs 

versus 

MOHANDAS La\LCHAND and anotueu — 

Defbndahts. 

Civil iVocetiure CVJe fAci V of lOOHh 0. AA//, 


I-..;, 0. AA'A', 7*. .i-Co7iO-act -let (IX of 

— by persons jointly entitled to sue Deal i of 

piainliif pc,vU„<, ,„it U;i,U rep,rsn<tatu-cs ,wt 
h,;n,.jhtun record wUhia slalutonj period Abatement 
of suH-Interprctation of ettatiUes-Conflictinu cun- 

ah'Hct ions, preference between. 

Order XXX, r. I of the C. P. C. applies to buits 
whi^h not only may but tu-c. as a matter of fact, in- 
stituted in the name of a linn. The no 

application to suits jiistituted in the names of mdiM- 

dual partners. []). 5*3, col. l.J 

All partners livin- at the time of the institution 

of a suit eontcmplatcd by s. la of the Contiaet A t 
sliould ioin as eo-plaintilis and the failuie to bung 
o . the record all sueh partners within the statutory 
period prescribed for institution of the suit would 

result in its dismissal, [p j' b f • I . .♦•.♦ntnrv 

Failure to bring on the record within thestatutoi> 

period the legal representatives of a necessary paily 

to a suit who was on the record and wlio dies pending 

the suit would result iu the abatement or dismissal 

^*'ortw(Valtema^^^ constructions of the provisions of 
a Statute which are bi'th possible, the one which does 
not lead to absurdity should be accepted • 

when such construction is most 

the intention of the Legislature so fai as it can be 
gathered from the provisions of the Act taken as a 

whole. |i>. 57.5, col. 2.1 

(Case-law discussed.] . 

Mf. Kodumal Lekhro-jy lor the I lamt- 

^ Mr. K. E. CiLStollino, for the Defend- 
ants. 

JUDGMENT. -This suit was institut- 
ed bv the two plaintiffs Dost Mahomed 
and Tejumal for rendition of accounts in 
respect of certain agricultural produce sent 
bv them on their joint account to the 
defendants at Karachi for sale on com- 
mission. Tejumal has died since the suit, 
llis le^al representatives have not been 
brought on the record within the statu- 

tory period, 

mal has abated under O. XXll, i. •>, cl. (-), 
C P C. The (luestion now for my con- 
sideration is whether Dost Alahomed is com- 

netent to continue the suit alone. 

The plaintiff is silent as to the rights of 
the two i)laintiffs inter sc. They are both 
described in the heading of the plaint as 
zemindars. Whether the produce sent by 
them for sale came from helds aoinlly or 
qenarately owned by them or was purchased 
by them jointly, the plaintiffs may for the 
purpo.se 3 of this case be treated as partners 
or quasi partners in the produce and its 

sale-proceeds. 

From the pleadings it is clear that the 
cause of action on which the suit for 
accounts is based, is a promise made by 
the defendants to render an account of the 
sale-proceeds of this produce to both the 
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iil-intin’s jointly an. I, therefore, acconling 
to the provi-'i.'ns of s 15. Iinlian (. ontract 
Vet tlie li^ht t * claim such a.-count Irom 
the'-lcfcmlants n-tel<luiinu the Jif time 

of reiamal with both tlie plainlilfs jointly 

and new it rest.- jointly with the plaintilY 
Do-t Mahotne.l and the Icgnl representatives 
uf Teiumal and nut with the phiintiiT alone. 

'riicelYcct of s. 15. Indian f’uutract Act, 
on the riirhls of some of the ])artneis to 
•sue for the beuetit uf themselves ami 
oi other.- in respect of a joint cause of 
action lias l.eeu the .subject of several 
decisions before the passiim’ oi tlie ( . i. 

(’ of I'.tDS. It would appear Iroin those 

decisions that the (’ourts in India were 
of tlie view that all partners living at 
the time of the institution tif a suit con tern 
olated bv s 15. Imiian (’ontract Act, should 
oin'as co-plaiiitilrs, and that the failure to 
in-in'^ on the record all such partners within 
the statutory period prescribed for institu- 
tion of the suit resulted in its dismissal; 
K<ilid<ts Kcvnhl<>.< V. IllHtfirni, ( D, 

Ucluninl D- rhtniin v. ClnKontin Jodlntnim 
-O) It would also appear to be equally 
clear that hiilure to brii;- on the record 
within the statutory period the legal re- 
presentatives of a necessary i.arty to a suit 

who was on the record and who died 
nendim’- the suit, resulte.l in the abatement 
or dmmlssal of the whole suit; U<fj Chnndcr 
S(^n V. (h/a|/u />■'•■? vS'-'d (5) There was a 
(liver'’-ence of opinion as to the effect of the 
failure to join legal re|)resentatives of a 

^vho luul died before suit. I he 

('aloulta High Court was ot opinion that 
the .same rule appliol ; /.'urn \ u/y i a .\ m - 
• Ham Clnindcr LjI (ll Ihe 

Bolnbav, .Madras and .Vllahabad High Couit 
-idopted a ditferent vrew. (mhuid 
l'ir<;iul V Cli'indi-a Sekhay (5) MotdaL 

Hecha rdo.ss V. (;/u /lu Wm i Ha yini^^Ji (0), 1''"''^'' 

XiUlni AiJ’iar y- Hliiitiiasami y.iiiL (i) and 
l e d Das y. Sirpat (6). Idii-s question canre 
before the Bombay High Court in Moulals 

It) 7 li. --nT-, 7 hsl. Jar. Ir’S; 1 Ind. Deo. (s. s.; 
bs) ir' w \ ni; m m. l. j. ii 7; 3i 

. f{.'t '.yi;d n^;Vs,ir. 1VC.J.623 (1’.C... 

3 Ind. Dee. 

'Th G; Chitty-s S, C. C. R. 336; 9 Ind. Dec. 
^ i.Mb NCIsWls'hnd. Dee IN. s.) 
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cdse (6) on a reference made by the Chief 
Judge of the Bombay Court of Small 
Causes, wliere a long standing practice 
had prevailed of entertaining suits without 
joining the legal representatives of a 
deceased partner, aiul the Court permitted 
this practice to continue though it was 
contrary to the provisions of s. 45, Indian 
Contract Act, as would appear from the fol- 
lowing observations^of^Farron, J.,at page 14* 
of the report : — 

"The introduction, into s. 45, of the words 
‘as between him and them' occasions, no 
doubt, a serious difTiculty in adopting 
the ruling of the High Court of Allahabad. 
It is ditlicult to give these words their 
full effect, if the surviving contractors in 
tlie case of partners are allowed to sue 
alone. The right to performance of the 
contract, as far as the other contracting 

party is concerned, rests just as much with 

the representative of the deceased partner 
as with the surviving partner. Can the 
latter, then sue without joining the former 
as a party to the suit? Logical consist- 
enej’ j)oints to an answer in the negative. 
The case of partners is, however, as we 
have shown, anomalous and we think that 
as the Legislature has not enacted that 
the representatives of a deceased partner 
must join in suing in a partnership con- 
tract jointly with the surviving partners, 
we are not wrong in holding that, not- 
withstanding the provisions of the Contract 
Act, the old practice of the Small Cause 
Court need not be changed". 

This exception of permitting the Hyip^ 

partners to sue, given effect to by judicial 

decisions of the three High Courts against 
the provisions of s. 45, Indian Contract Act 
does not appear to have been extended so 
as to permit of a suit being continued 
without bringing on the record the legm 
representatives of a partner who had died 
pending the suit. 

It is, however, contended that O. XXX? 
r. 4 of the C. P. C. of 1908 contains a 
legislative modification of the provisions 
of s. 45, Indian Contract Act, and that in a 
suit filed by partners in the ordinary form 
it is not necessary now to bring on record 
the legal representatives of a partner dym^ 
pending the suit. Reliance has been place 
on the observations of Fletcher, J-, 

Bal Kissen Das v. Kanhya Lai (9). 
no doubt true that at first sight O. XAA, 

>9) 21 Ind. Gas. 509; 17 C. L. J. 648. 

"*Page of 17 B. — ] 
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r, 4 woxtld appear not to be limited to suits 
instituted by or against a iirm in the 
firm’s name, but also to refer to sui ^ 
instituted by partners in their indivianai 
names. The rule refers to suits which 
may be filed, and not to suits which 
are, as a matter of fact, filed in the name 
of the firm. It may fairly be argued that 
this rule modifies the provisions of s. 

Indian Contract Act, so as to permit ol 
suits being instituted in the ordinary lorm 
and to permit of such suits being con- 
tinued by one or more of the partners 
in a firm, without impleading or joining 
the legal representatives of a deceased 

partner. , . 

There are, however, some diiliculties in 

accepting this view, and it appears to me, 

with all due respect to the learned Judges 

who were parties to the de^cision in 
Kissen Das case (9) that O. XXX, r. 4 applies 
to suits which not only viaij but a?’C, as a 
matter of fact, instituted in the name o' 
the firm and does not appl3’ to suits in- 
stituted in the names of individual pait- 
ners. In this view I am supported by a 
later ruling of another Division Hench ot 
the same High Court in Momnohan Punday 
V. Bidhu Bhusan RoiJ Choivdhary (U)) 
where Bal KissenDas case (9)_ appears not 
to have been referred to or considered. I he 
point at issue in this later case was as 
to the maintainability of an appeal where 

one of the successful respondents had died 

pending appeal. The original suit had not 
been filed by the partners in the firm s 
name, and one of the difiiculties of accept- 
ing the view that r. 4 applied as 'vrell to 

suits instituted in the names of the indivi- 
dual partners has been brought out in the 
following passage of their Dordships at page 
270;*— 

“ But even if we were to hold that the 
appeal can proceed in the absence of the 
representatives of the deceased plaintilr, 
we do not think that there w’ould be an}' 
benefit to the appellants because the 
representatives of the deceased jilaintilr 
can apply for execution of the enliie 
decree against the defendants as the deciee 
in their favour cannot be touched by us. 
Two different rules as to joinder of 

parties depending on wdiether such joinder 

is to be made in a suit or in an appeal, 
could not have been within the contempla- 
tion of the Legislature and should not 
( 10) 48 Iml. Ctt8. 309; 28 O. b. J- 
•Page of 28 0. L. J.— [iJ? 


Dost ^tAH0MMED V. MOHAN'DAS LALCIUND. * 

lu-evail. Pushed to its logical conclusion 
r 4 ns so interpreted, wiuild Icjul to an}' 
id.surdily- When a suit is instituted by 
ihe sole surviving partner ol a liim in his 
own name, on this interpretation, it would 
appear that mi his dealli tlio suit may 
be continued without bringing Ins legal 
representatives on the record, or as a 

matter of that, without having any person 

on the recoi-a as vlaiiitiK whether such 
person be his personal legal representative^ 

* • ’i • 1 : J K ^ . K 1 /-I A VP r 


or not— a possibility v hirh could iieverhare 
been intended hy the Loftislatuie. 

Rule -1 is eciuallv open to the construction 
that it ai)plies to suits which not only 
niav be inst ituted under r. 1 of the saine 
Order but are, as a matter of lact, insti- 
tuted under that rule. This rule forms 
part of O. XXX which reftnlates generally 
the special proceduie m suits by and 
against firms, and does not form part of 
o'. XXII which refers to joinder ot le„at 

representatives in an suit. 1 hough 

a suit instituted under O. XXX, O. 1 _ t . . 

in the name of the hrui, is on behalf of 
all the i)aitners of the liriu, iheir names 
do not appear on the record. Priina Jacie, 

therefore, there would appear to be no need 
lor an ai>i>lication to join the legal lepie- 
sentatives of any ot such partners dying 
pending suit. This accounts tor the ex- 
press provision ni r. 4 that s. la, 

Contract Act, shall not have the ellect of 
making such joinder necessary. I he same 
considerations do not appl.y oa suit tiled 
in the ordinary foim. Of the two alter- 
native constructions which are both possible, 
the one which does not lead to an ahsiird- 
• itv should be accepted: jier Lord W ens- 
leydale on Oreij v. I’earson ( 1 1) and specially 
so when it is one which in the 
words of Lord Merscliel in Colqvhoun Y. 
ftroo/is (12j is most in accordance willi the 
intention ot the Legislature so far as it 
can be gathered from the provisions of 
tlie Act taken as a whole. I, therefore, 
hold that U. XXX, r. 4. C. V. V. is anited 
in it.s opeiation to suits instituted by or 
a-aiiist partners in the name of their firm, 
and not in their individual names. Ihe 
result is that this suit fails and is dismissed 

with costs. rt • 7 

„ T> A Suit disvnssed. 

p. B. A. 

niwl8j7) 6 H. L. C. 61 at r- IOC: 26 L. J. Ch. 473; 
5 W 431; 10 K. K. 15^16; 3 Jur. (n. b.) 823; 108 K. 

ID 

*(12) (1889) 14 A. C. 493 at p. 5C6 
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MADRAS HIGH COURT. 


Civil Revision Pp:tiiion' or R)25. 

July 2J, l'.)2.3. 

R/’cSlO(/; — M l-. Justice Ruinesani. 

The MAHAliAJA <*f JRYPOKE - 

PlI'ITION'EK 
ri. )-.)>US 

SOBMA Sl'YDAR DALAI— Re.-coxdlnt. 

Madras bJstnt>:^ La ltd Artilor ss. HI, ! IJ 

Civil Procedure Cn.lc /ut 1' <>/ }Vi>:,\,s. II '> 
holliu'j, upidicaiiou /"'■, I'll r - (Jrdei' i>f 

Revenue Dii-isi<»i<il u'luthrr rc risaldr bii II ".ih 

Court Unard <>/ Rvirun-:, refusal of. In ini< rferr — 
Interference /*'/ Jl'tlh Court Arrc<irs <>/ rent, iHiiiincut 
of, by stranger -Accejjittiicobyhiud-hol'b'r, x. T)e<aof - 
Interest of person piiiiiio], irheih> r ran bi- iinrstioiiCil. 

A K -veiiue Divisional OlliviT Erfon- whom an uj'- 
plication is made l)y Jim land-hoi-ier iind<-r s. Ill uf 
the Ma<Iras Estates Laud Aft f-.r diivcliiuj: lh<‘ saK; 
ii raiijat's holding is a Court suhoniinatf to tlic lUgli 
Court and his order is, llK-refore, ivvisahL* umlfr s. 

llo of the C, P. C. ^ , 

Where, however, tlie Board of U.'venue has ch'flnual 
to interfere with the order of the Kcvemie (ttlieer, 
the High Court will refuse to interf.*re in revi- 
sion, unless its non-inte rterene • would lead to a gross 
miscarriage of justice. 

A total stranger cannot, hy depositing the amount of 
rent under s. 112 of the Madrar. Estates Lund Aft 
obtain a stoppage of the sale. He ought to possess an 
interest which will be all'cclfd by tlu* sale. 

Wher<‘. however, tlu! land-holder accepts the amount 
deposited by a stranger, it mimt be taken that he 
accepts it. as if it was paid for rent line by the raiyat 
and if that is so, he cannot «-liange Ids j)osition 
afterwards and question the interest of the jjerson. 
paying it. 

Petition, under s. 115 of Act \ of 1908 
and s. 107 of the (Government of India Act 
of 1915, praying the High Court to revise 
an order of the x\gency Divisional Officer, 
Oriya Agency, Koraput, dated the 23rd Oc- 
tober 1922, in E. E. A. No. 1 of 1922. 

Mr. P. Sotiiasuyidamm, for the Petitioner, 

Mr, K. y. Rajagopala Sastry, for the Re- 
spondent. 

JUDGMENT,— A preliminary objec- 
tion has been taken that the revision 
petition does not lie but following Parama- 
swaini Ayyeiujar v. Alama yachiar Aynnial 
(1) and Ramasivanii Goitndan v. Kali 
Goundan (2) I hold it lies. The learned 
Vakil for the respondents says that there 
is not even a suit which might go to the 
District Court and, therefore, the reason of 
Ayling, J., in Paramtta-ami Ayyengar v. 
Alarnii Nachiar Ammal (1) does not apply. 
But we have got an application under s. Ill 
of the Act. A suit to question it might 
have been filed by the defaulter under 

(1) -19 Iiid. Cas. 11; 42 il. 70; 35 M. L. J. G32; 9 L. 
W. 26; (1918) W. N. 107. ^ 

^2) 52 Ind. Cae* 634; 42 il. 310; 36 il. L. J. ad. 
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s. 112. I think this is enough to make 

— ^ 1 .>r» _ 


b. 1L-. t lllltllV tlilO lO 

the Revenue Divisional Officer a Couit 
.subordinate to the Higli (-ouit. How far 
I sl'Dutd iiiteri'ere is a dillicult matter. 
Coming (o the merits I remember (1) that 
thi^ civil revision iietition has been tiled 
in Ai)rii 1925, against an order of October 
1922, (2/ that the Board of Revenue has 
deelined to interfeie and, if possible,.! 
should not create a conllict lietween an 
order of thi.s ('ourt and an order of the 
Board of Revenue unless tliere will he such 

a gross miscarriage of j ustice by my non- 
interference as to require my passing an 
order ditteriiig from the Board of Revenue 
I rill' Devadoss, J., in Burin Appcimia v. 

.1 iinhi L'ltrfia iiyd (3). ] 

It is true that a total stranger may not, 
by depositing the amount of rent, obtain a 
stoppage of the sale. Ho ought to possess 
an interest which will he affected by the 
sale. It is doubtful if that is the case here. 
The respondent alleged that he 
mokhasadar oi the suit land and all the 
proceedings taken by the petitioner against 
the tenants were bogus proceedings H so 
his interest cannot be affected by the sale. 
Tile only other way in which a sale may he 
stopped is by the payment of the amount 
in default by the respondent or by some 
other person on his behalf. In this case, 
the petitioner at first accepted the amount. 
AVe must take it that he accepted it, as 
if it was paid for rent due by the raiyat. ii 
so, he cannot change his mind about it ana 
question the interest of the person paym^ 

It is obvious on the facts of this litiga 
tion that the two parties must soon lace 
each other in a regular suit and it is ciea 
that it is more desirable that the 
in dispute between them should be trieci i 
such a suit rather than be enquired m 
in a proceeding of this kind. Having legai 
to this consideration and to the conditio 
I have already set forth at the earlier pa 
of the judgment, I decline to interfere. 

The petition is dismissed with costs, 
y Petition dismissed. 

13) 7ii Ind. C;ii. 372; 17 M. 230 .-.t p. fj;]’ ^ k. 

J. 733; 33 31. L. T. 92; IS L. W. S49; '' “■ 

IM.) 119. 



[91 i. 0. 1925] 


KAMDASWAMI NAICKER V. VEN’KATA REDDIAR. 


577 


MADRAS HIGH COURT. 

Civil Appeal No. 170 of 1922. 

February 21, 1925. 

Present: — Justice Sir Charles Gordon 
Spencer, Kt., and Mr. Justice Ramesani. 
KANDASWAMl NAICKER and oriiEius — 
Defendants Nos. Ito 3 — Appellants 

versus 

VENKATA REDDIAR and others— 

— Plaintiff AND Defendants Nos. 4 to G 

Respondents. 

Transfer of Property Acf {IV of ISS.^), ss. 01 
-^Sabrogatioii-Mortgage by father for himself and 
— PariliioH between father and son — /uilher undef^ 
taking discharge of mortgage-- Mortgage, subsequent, by 
father — Pari of consideratioji applied towards 
charge of prior mortgage — Second mortgagee, whether 
entitled to be subrogated to first mortgagees rights 
against son. 

A Hinda father executed a mortgage o! certaiii pro- 
perties on behalf of himself and his minor son. iheie 
was subseciueiitly a partition between the mther and 
the son, who had tlien attained majority by wnu U 
the father undertook to discharge the mortgage an 
the properties comprised in the mortgage ueie 
allotted to the son. The father thereafter executed a 
second mortgage on the same properties on behalt o 
himself and another minor son subseiiuently hoin. 
Part of the consideration for the second moitg.ige 
went towards tlie discharge of the lirst morlg«igc. 

In a suit by the secxind mortgagee, after the deatn o 
the father against the sons: 

Held, (1) that the doctrine of subrogation_w)uia not 
be availed of by the second mortgagee, [p. 5/b, col. - J 

(2) that there was no j^resumption of an intention 
on the part of the iiarties to the second mortgage tuat 
the first mortgage should be kept alive after it was 
discharged as there was no intermediate 

against which it might have served as a shield, [p. . 

cdIs. 1 & 2.] . . , V 1 

(3) that the plaintiff was not entitled by subroga- 
tion to bring to sale the properties of the son u o 
was divided from his father and was not a party to 
the second mortgage merely on account of the laet 
that part of the consideration for the second mortgage 
liad gone towards the discharge of the debt ue 
under the prior mortgage, [p. 578, col. 2.] 

Chidamhara Nadanv. Musuvathi Muni Nagendray- 
wan, 58 Ind. Gas, 813; 39 M. L. J. -145; (1920) M. • 
N. 531; 12 L. \V. 393; 28 M. U T. 300, (lokaldas 
Gopaldasv. PuranmaL Premsukhdas, 10 G. I03o; ll 

I. A. 12C; 8 Ind. 39C; 4 Sar. P. G. J. 513; 5 Ind. 
Dec. (N. 8.) 092 (P. G.) and MolLayya Padayaclii v. 
Krishnaswami Aiyar, 85 Ind. Gas. 835; 47 M. J- 
022; (1925) A. I. li. (M.) 95; 21 L. W. 335. distin- 

Mohesh Lai v. Mohant Bawan Das, 9 10 I. 

A. 62; 13 0. L. R. 221; 7 Ind. Jur. 382; 4 bar. 1 . G. 

J. 421; 4 Ind. Dec. (N. s.) 1291 (P. C.), followed. 

Appeal against a decree of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in O. S. No. 8 of 1921. 

Mr. K. Rajah Aiyar, for the Appellants. 
Messrs. T. R. Rama Chandra Aiyar, o. 
Sundaraja Aiyangar and S. JagadisaAiydf't 
for the Respondents. 
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JUDGMENT. 

SpcncGr, J. — Tlie facts of this case 
appear from my learned brother’s judg- 
ment which I have had tlie benefit of 
perusing, and from the judgment of the 
Court below. The important points to be 
noted are first that the 1st defendant, who 
was an adult in 1912 when the suit mort- 
gage (ICx. A) was executed hy his father 
AlUial Naicker. did not join in executing 
it and that, therefore, he and his minor 
sons, defendants Nos. 2 and 3, who are the 
three appellants before us, are not directly 
bound hv it; secondly, that between the 
date of tile earlier mortgage of 1898 exe- 
cuted by Akkal Naicker on behalf of him- 
self and his then minor son 1st defendant 
and the date of the suit mortgage, there 
was a partition in 1907 between_ Akkal 
Naicker and 1st defendant, in which the 
mortgage of 1898 was allotted to the share 
of the father Akkal Naicker, and, therefore, 
\kkal Naicker had no power to encumber 
the separate estate of 1st defendant even 
if he intended to do so, and tliat he had 
an intention to do so is not ajiparent 
his action in signing only on behalf of 
himself and the 4th defendant, his minor 
son by a second wife. The only ciuestion 
for ovir decision in this aiipeal, apart from 
a question of limitation which it becomes 
unnecessary to decide if on this point we 
find for the appel'ants, is whether the 
plaintiiT has any right through subroga- 
tion to bring the properties of the appel- 
lants to sale on account of part of the con- 
sideration of Ex. A having gone to dis- 
charge the debt under Ex. B. 

Upon this question I think that the 

Subordinate Judge was mistaken in follow- 
in" the decision in Chidainbara iVatZan v, 
Musuvathi Muni Mag&ndraytjan (1), as if 
the facts of that case were similar to the 
present. That was a case, where there 
was an intermediate encumbrance, ihe 
fourth mortgagee having paid off the first 
and third mortgagees claimed to stand m 
the shoes of the first mortgagee and to 
have priority over the second mortgagee. 
The learned Judges held that because the 
fourth mortgagee had undertaken in writing 
to pay oft* the prior mortgage with his own 

money there was a presumption that he 
intended to keep that encumbrance alive 
for his own benefit. They refer to certain 
observations of K. Srinivasa Iyengar, J., in 

a) 58 Ind. Cas. 813; 39 M. L. J. 445; (1920) M. W 
K 534; 12 L. W. 393; 28 M. L. T. ““ 


300. 
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Mathammol v. Razu Pxllai (2) as <>hi(cy' and 
sav that thev were coloured I'V a view (-/ 

V « » 

the elYect of Mnhci:h Lnl v. lUnran 

Das fo) which thev reu'ardefl a^ errciieous. 
I can only understand this as nieaiiii.c: that 
thev considered Srinivasa Ivenirar .F.’s view 

to be erroneous and not that thev doubted 

% 

the correctness (^f M'>}ic>-h Lnl v. Mohant 
Bawan f)as (.*b which is a Privy Council de- 
cision. 1 flo not tind anv essential ccuillict 
of principle between Molicsh Lai v.Mnhant 
Bawan Das (o) and ( h^h'^ddas Gnpahlas v. 
Puranmal Prcinsukhdas (1) wliich is also 

a decisirui of the Privv Council. The latter 

% 

was a case where a ))urchaserof the e(|uity 
of redemption, who exercised the owner's 
right of redeeming his property from en- 
cumbrance, paid olT the lirst mortgagee 
and then used tliat prior mortgage as a 
shield against the claims of a subsequent 
mortgagee. V\'hen the question arose whe- 
ther tlie parly paying olf the charge 
intended to extinguish it or to keep it 
alive, their Lordships observed that he 
must be presumed to have acted according 
to his interest. In .Vo/(e.s7t La/ v. Mohant 
Bawan Dax {?>) the plaintiff lent a sum of 
‘Rs. 10,641 in cash which was used by 
Mangal Das partly to pay off a debt to 
another creditor named Lakshminaiain, 
to whom he had mortgaged not only three 
villages belonging to a religious institution 
held by him under a grant from the then 
mohant but also one village of his own i)ur- 
chased by him with money lent by the 
plaintiff previously. The (]uestion arose 
whether AJangal Das intended to keep 
Lakshminarayan's mortgage alive. Their 
Lordships held that ]^Iangal Das had no 
interest in keeping Lakshminaraiids mort- 
gage alive, and that it was paid off by 
him and not by the plaintiff. Then tliey 
observe: “it must be presumed that, when 
the plaintiff lent the money to Mangal to 
pay off the mortgage, he lent it upon the 
security expressed in the bond and for 
which he stipulated. Equity cannot give 
him an additional security because the 
security relied upon turns out to be bad 
as regards a portion of the lands includ- 
ed in it." Similarhq in the present case, 
there is no room for a presumption of 

(2) -li Ind. Cas. 753; 41 M. 513; 23 M. L. T. lOG; 
(19188) M. W. N. 251; 7 L. W. 420. 

(3) 9 C. U61; 10 1. A. 62; 13 C. L. K. 221; 7 Ind. 
Jur. 382; 4 aar. P. C. J. 424; 4 Ind. Dec. (x. s.) 1291 
(P. C ). 

' (4) 10 (’. 1005; 11 I. A. 12G; 8 Ind. Jur. 39C; 4 Sar. 
y, C. J. 543; 5 Ind. Dec. (x. s,; C92 (P. C.y 


an intention on the part of the parties 
that Ex. B should be kept alive afUr it 
was discharged. There was no inter- 
mediate encumbrance against which it 
might liave seived as a .■'liield. Before 
the subsequent mortgage was executed, the 
prior mortgage liad l>een discharged and 
cease<l to exist. Section 7 1 of t he d'ransfer 
of Property Act gives a subsequent mort- 
gagee a right to jiay off' a prior mortgagee, 
but lie cannot l>y so doing enlarge the 
scope of the security wliivh lie has got 
by hisoun mortgage-deed u(on the pro- 
perty of liis mortgagors, d'his section 
covers independent acts of subsequent 
mortgagees, jjayiiig off prior mortgagees 
and has no apiilication to the facts of this 
case for Avudaiyammars mortgage was 
finally discharged on Apiil 12th, 1912, 
before the idaintiiVs mortgage was execut- 
ed on Ajuil 21st, 1912, as it appears from 
the endorsement on Kx B. Section 91 is 
not apidicable, because tlie plaintiff had no 
interest in redeeming properly other than 
what was legally the subject of his mort- 
gage. In tlie words of iSir Barnes Peacock; 
“There is nothing in the bond, or in the 
evidence, or even in the surrounding cir- 
cumstances to show that the mortgagor 
(there -Maiigal, here Akkal Naicker) intend- 
ed to keep the mortgage (there Lakshmi- 
narain's, here Avudayammal's) alive or 
that lie or the plaintiff intended that the 
latter should hold the mortgage^ as an 
additional security for the loan". The 
mortgagor's interest was to extinguish 
Avudayammal's mortgage wliich carried 
12 per cent, interest by giving a mortgage 
to the plaintiff at 9 per cent, and he, 
therefore, cannot be picsumed to have 
intended to agree to its being kept alive. 

Following Lalv. Mohant Bawati 

Das (3), I agree withmy learned brother that 
this appeal must be allowed with costs ^ in 
both Courts and the plaintifT s suit dismiss- 
ed against defendants Nos. 1 to 3. The decree 
will be drafted so as to make tlie 4th defend- 
ant's properties alone liable. 

Time for payment is extended to six 

months from this date. 

Ramesam, J.— The appeal arises out 
of a suit brought on a deed of mortgage 
(Ex. A, dated 21st April 1912) executed by 
one Akkal Faicker on his own behalf as 
well as on behalf of his (then) minor son 
Alagiriswami Naicker 4th deftndunt. J 06 
1st defendant is another sen^ of the sani 
Akkal Naicker by a different wife. So ne 19 
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a half brother of the 4th defendant. Second 
and third defendants are his sons, d he 
defendants Nos. 1, 2 and 3 were iini)lea<led 
on the ground t^ainong other grounds whicli 
Heed not be considered) that ]>artof the con- 
sideration of Ex. A went in discharge of an 
earlier mortgage bond (Ex. B, dated 20th 
July 1898) executed by the said Akkal Naic- 
ker for himself and as guardian of tlie 1st 
defendant. To the extent it was so utilised, 
the Subordinate Judge granted a decree 
against defendants Nos. 1 to 3, who appeal. 

It is now conceded that the 1st defendant 
and Akkal Naicker had been^ divided on 
the date of Ex. A and a suit by Akkal 
Naicker for re-opening the partition was 
actually pending on that date. The suit 
was afterwards dismissed. It is also con- 
ceded that properties which had fallen to 
the share of the 1st defendant in the ])arti- 
tion according to the findings in the suit 
were included in the document (Ex. A ). 
PrimcL /( 2 cfe, this^docuuient cannot, by itself, 
bind the appellants or their properties. But 
the Subordinate Judge held, following Chul- 
aTYihai'am Nadan y. M tisn'ittfii Muni hagend- 

Tayyan{\\ that the plaintitT could claim the 
rights of the mortgagee by subrogation. ^ It 
may be at once observed that that decision 
cannot help the respondent. That was the 
case of a fourth mortgagee, the considera- 
tion being partly the discharge of^ a third 
mortgage, which itself was in consideration 
of paying off a portion of the first mortgage, 
and partly the discharge of the balance of 
the first mortgage. It was held that the 
fourth mortgagee could claim i)riorit 3 ^ over 
the second mortgagee. I agree with the 
decision, though not with the remarks in 
the judgment which imply that the decis- 
ion in MohesJi ImI v. Mohant Buican Dos 
(3) is inconsistent with that in Golcaldas 
Gopaldas v. Puranmal Premsuklidas (-1) that 
•the former presented some difliculty which 
has to be got over; and that the observa- 
tions in Srinivasa Iyengar, J., in Muthammal 
V. Razu Pillai (2) are erroneous. 1 do not 
think that the observations in Muthanimal 
V, R'lzu Pillai (2) are erroneous though 
some are obiter. In my opinion, the two 
decisions in Mohesh Lai v. Mohant Bawan 
Das (3) and Golcaldas Gopaldas v, Puranmal 
Premsukhdas (4) are not inconsistent and 
representtwo typesof cases. In Mohesh Lai y. 
Mohant Bawan Das (3) there was no interme- 
diate incumbrance, whereas there was one 
^ jn Gokaldas Gopaldas v. Puranmal Premsukli 

ias (4), The latter goveraecl the facta or 

• i 


. VEN'kATA nt:Dt)t.4R. 

Chidambarftm Xadon v. Musuvofhi Muni 

Xagendrayyan (\) and w'us rightly applied 

but. there was no need to explain the deci- 
sion in Mohesh Lit v. Mohant Bowon Das {‘S) 
as it could not ])resent any diilicultj’ in the 
dispersal of the case. On the other hand 
the decision in Kfwpniia Sahib v. Chidam- 
baram Chetti (5) and Chellamcherla Kala- 
gayya v. Mummareddi Yanadamma (0) 
follow and apply Mohesh Lai v. Mohant 
Bawan Das (3) in similar facts. On a close 
examination of the facts of the last case, I 
find it ditlicult to distinguish it from the 
facts before us. The first mortgage effected 
by Mangal Das oil 2nd July. 18(19 (in that 
case) corresponds to IjX. !■> and the 
mortgage in it corresponds to Ex. A. The 
appellants before us stand on the same 
footing as Bavan Das, the Klohant of the 
Asthai of Jank inagar. The same four 
parcels of property (tiiree of them belonging 
to the Asthai and one belonging to Mangal 
Das) w^re mortgaged under tliis. The first 
mortgage was assumed to be binding on the 
Asthai but it was held that the second was 
not, as Mangal Das ceased to be the agent. 
“iMr Uamachandra Iver who appeared for 
the plaintiff relied on the decision in MoL 
layya Padayachi v. Krishnaswami Aiyar (/). 
Though the learned Judges in that case 
agreed in the conclusion, they^ gave differ- 
ing reasons. The reasonsof lvumalas^^ami 
Sastri, J., are not applicable in the present 
case. Spencer, J., relied on Xarayana 
Kutti Gonndnn v. Pechiammal (8) and Bhag- 
wan Singh v Moha^nnnd Mazhar Ah Khan 
(‘I) and held that the plaintiff was interested 
in naving the amount. The case in Nara- 


Goandan v. Pechiammal (8) was 

the case of a reversioner and as was pointed 

out bv me in Xorn yanasami Xaicker v. 

Periasamy Omn/fi r ( 10), a reversioner may, in 

certain circumstances, be entitled to redeem 

even during the lifetime of the widow [the 

report at page 95:) erroneously refers to ilferfa 

Vengammay. Mitta C/ie/u?a?a/i (11) instead 

of the case in Xoro yana kutti Goinidan v. 

Pechiammal (8)]. The case in Bhagwan Singh 

( 5 ) 11) >1. 103; 0 lua. Dea (s s.) 778 

(G) 0 hid. Cas. 131); 21 -M. L. J. IbO, 9 M. L. T. 

^^r7) 85 Ind. Cas. 855; 17 M. L. J- C22; (1925) A. I, 

Ai I S'!- 'n L w. 3;iG. 

^8^ 15 hid Cas. 20G; 3G M, 420; 11 M. L. T. 174; 
\V N 353; 22 M C. J. dGl. 

CJl lud Cas. 339; 36 A. 272; 12 A. L. J. 394. 

MO "68 Ind. Cas. 734; 44 M. 951 at p. 060; U L. 
W 16 (1921) M. \V..N. 465; 41 M. L. J. 163. 

(U) 15 lal Cas. 17; 36 .M. 434; 12 M. L. T. 293; 

J. 168 , 
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V. MuJiaynmad MozJiar Ali Khav (9' is ihe 
.•ase of a co-nK'rlgag(n*. Neit litr of t hese ( asts 
]i')i tlie decision ill ;.nc}ii v. 

Ki i-'<lin<i.<u (uni .1 / //a r (7 ■ me heli'lid In me 
in deoidiiig tl,e present (.-use. *Mr. liama- 
chandra Iver also relies on 1 )nn'Jnnid}m 
Sluin' L'houdhru w ‘h'gnia (;<i (12; and 

Aminani Anmuil v. Uinna.'^tianii Xu'uln 
J^ut these cases are dist in uui.-lial le. In the 
former, the second niciitgage liecaine futile 
even against the mortgagor as it was tdVected 
during the jtemdmcy of an attachment and 
it was held tliat the tiist mortgage was in- 
tended to Vie ket't alive. Ilut in the case 
before us. Kx. A remains peifectly valid, 
against Akkal Xaicker ai:d 4th defenflant 
and their pr(.>i»erties and the plaintiif wi>hes 
to add to the secmity 1-v claiming a charge 
even against the ai'pellant's propeities 
wrongly inclnded in I7x A 1 at lirst thought 
that l'k\. A being a valid mortgage of Akkal 
Xaickei's ) ropeiiies (conniK'H toJ'ixs. A and 
Bj as regaixls the considciaticn other llian 
that which was ntili.-ed in the j‘avment of 
Ex. B, the plainiilY might he regarded as 
second mortgagee of Akkal Xaickers’s pro- 
perties and could thus redeem Ex. B(s. 74 of 
the Transfer of Properly Act and thus sub- 
rogate himself to the rights of the mort- 
gagee under Ex, B., and thus indirectly 
could claim a charge even against such of 
tiie properties of ttie 1st defendant which 
were common to Iilxs. A and B. But the 
same might be said on the facts of Mohesh 
Lai V. Moha7it Baivan Das (3J and as the 
Judicial Committee refused any relief 
against Bavaii Das (by splitting up the 
suit bond into two parts), 1 do not think 
this line of reasoning is permissible: See 
Cliellamdierla KaUirjayyo v.^ Mummareddi 
Y anadarmna (tig Koopmia. Sahib v. Chid- 
ambui-am Chetti (5) and Govindaswa^ni 
Thevan v. Dot aisicaini Filiai (14j. 

If the plaintiff after finding he was misled 
by Akkal Xaicker in dealing with the pro- 
perties of 1st defendant abstained from the 
payment of the amount due on Ex. B as 
provided for in Ex. A and informed Akkal 
Xaicker of the same, he might then possib- 
ly become a second moitgagee of Akkal 

NaickeTs propei I ies only, whether he would 

then be entitled to redeem Ex. B by reason 

(12) 29 C. 151; 29 I. A. 9; G C. W. N. 209; 12 M. 
L. J. 73; 4 Born. L. K. 23cf; 8 Sar. P. C. J. 217 

(13; 51 Ind. Cas. 57; 37 M. L. J. 113; 10 L. . <5; 
(1919) M, W. N. 866. 

(14) 6 Ind. Cas. 781; 34 M. 119; 20 M. L. J. 374; 8 
9tl. T. 132; (1910) M. W. N. 390. 


of Lis ])Osilion as such second mortgagee, 
need not be discussed as it is not suggest- 
ed 111 the present ca.‘=e that the payment of 
the (tmouiil due on Ex. B was paid other- 
wise than in imrsuance of the terms of the 
deed (Ex. A). Vfe are Ijonnd to follow 
Mohesh Lol v. Mohant Batcan Das (3). It is 
not suggested that there are any other facts 
from which an intention to kee]) hx. B 
alive can be infcired. 4'lie [)rimaiy object 
of LX'. A was to pay olY LLx. B. 

Jn the view J take of this iioint, it is 
unnecessary to consider the question of 
limitation. 

The result is that the appeal must be 

allowed and the idaintilY's suit will lie dis- 
missed with costs throughout so far as tlie 
defendants Xos. I to 3 are concerned. The 
deciee against 4th defendant will stand, 
A fre>h mortgage-decree will be drawn up 
against the [uopeities of the 4th defendant 
only. The time for payment is extended 

to i'4th August 1925. 

V. N. V. Appeal allowed. 

/. K. 


MADRAS HIGH COURT, 

Civil Ai’PEAL Xo. 462 of 1922. 


January 27, 1925. 

Present .-—Justice’' Sir Charles Gordon 
Spencer. Ivr., and Mr. Justice Rameaam. 
OBLA K. subbier an’dotiiers— 
Pi,.AiN'TJFFs— A ppellants 

versus 

C. M. vexkatachalapathi ayyar 

[ L.- T.' I.' v li 4 K T — R TTviPn V i>r.x*T 


Contract AcHlXof LWJ), s. SO- Contract for piu'- 
cho.se of ofioch — Xotice. of arrival — Failure to take 
deliveru- -Default to fjhe notice of later arrivals-^ 
Rel'usal of part perfonnance of contract, whether 
amoinU*’ to implied i-epudiatjon of whole. 

Phiintifi's agreed to ;*ell 2.) bales of yarn to the 
fendants to be delivered at the iilaintills' gcKlo^vn. Ao 
time was lixea for performance of the contract but the 
terms of the contract were that the plaintitTs were to 
intimate the arrival of the bales from the mills aim 
the defendants were to take delivery next day. Defend- 
ants accepted delivery of thrte bales out of the total 
consignment of 25 bales. As regards 7 of the remaining 
bales, the plainlills gave notices in their letters, but 
the defendants failed to take delivery. In respect oi 
the remaining 15 bales the plaintifts gave no notice 
of arrival, but in a letter relating to the deliveiy oi 
the 7 bales, plaintiffs stated that if the defendants 
failed to take delivery of the 7 bales within two 
they would be deemed to have broken the wn ra 
even as regards the remaining 15 bales wiiicli we 6 
j-et to arrive. Defendants did not answ-er tius 
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a suit for damages by the plaintiffs for breach of 

contract as to the 22 bales of goods: 

Held, (n that due notice of the arrival of the goods 
having bien given to the defendants, the defendaius 
bad committed a breach of contract in respect of llie 

7 bales; fp. 582, col. 11 . . , 

(2) Ihit the plaintiff^ f ulu:-e to give notice uith 

ro 5 p-ct to tlie remaining 15 hales amounted to a 
breach of contract on their part, and that tliey could 
not claim damages as they had failed to 
first step iu the performance of their part of the con- 
tract, and the defendants' conduct did u-.t amount to 

a repudiation of the whole contract so as to rendei 
the giving of notice of the arrival of the remaining 
goods unnecessary. \ibuL] 

PerRainrsam, ./.— For a plainlifTto succeed m an 
action for breach of contractile must prove lirst his 
readiness and willingness to perform the contia^t 
which includes his capacity to perform the contiact. 

To col 21 

In this ease, in respect of the 7 halos, the preseneo 
of the goods in the godown, was not a condition 
precedent to the plaintiff.s' intimating to the defem - 
uuts asking them to take <lelivery of the good.s. t 
was enough if the plaiiititYs had prncticallv the go ^ 
at tlieir disposal in tlie custody of the mills. ^ 


An implied repudiation by the defendants of the 
whole contract ought not to be iiifenvd merely fiom 
their refusal to perform a part ’of the contract. [\i. 

583, col. 1.] <... 101 .^. 

Appeal against a decree of the 

dinate Judge, Madura, in (). 8. 

Mr. C. V. Ananthakrishna Iyer, for the 

Appellants. , , ^ 

Mr. T. S. Venkatem Iijer, for the Ke- 

Bponclent. 

JUDGMENT. 

Spencer, J.— The contract between the 
plaintiffs and the defendants was for the 
sale of 25 bales of yarn to be delivere(l at 
the plaintiffs’ godown at Madura. IJie 
defendants paid an advance of Hs. l,-o • 
The price at which the goods were to be sohi 
was Us 13-2 0 per bundle that 
rate of 89 bundles to the bale, Us. l.UoU 
per bale. No time was fixed for perforinance, 
but the terms of the contract were tbat the 
plaintiffs were to intimate the arrival of the 
bales from the Madura Mills and that the 
defendants, next day, were to bring the 
price and take delivery of the goons. 
These terms are contained in a lettei 
A) written by the plaintiffs’ agent to the 
defendants. The defendants acceptea 6 
bales of the total consignment of 2o bales, 
and the present suit relates to the remaining 
bales. As regards 7 of the remaining bales 
the plaintiffs give notices in their letteis 
Exs. 1), 0 , 01 and 02 but the defendants 
failel to take d?li very. 'Fhe Subordinate 
Judge awardetl damages to the plainliffs as 

regArcis these 7 bales, calculating the pre- 
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vailing price at R^. 9-4-0 at* the difference 
between that and the contract rate of 
Us. 13-2 0. In respect of the remaining 15 
baies, the plaintiffs' suit was dismissed. 

The defendants appeal and the plaintiffs 
file a memorandum of objections. As regards 
the 7 bales, the arrival of which the plaint- 
iffs announced to the defendants, the defend- 
ants' Vakil’s argument is that tiiere was no 
compliance with the terms of the contract, 
because the plaintiffs failed to prove_ that 
they had goods in their hands available 
for delivery On receiving a letter of advice, 
the defendants were entitled to proceed 
to the plaintiffs’ godown and inspect the 
emods before taking delivery. It has not 
been established in the present case that the 
o-oods never reached the plaintiffs godowii, 
or that they would not have been avail- 
able if the defendants had applied for deli- 
very The defendants do not say that they 
went and saw the plaintiffs’ godown and 
found it emjity. The conclusion of the 
Subordinate Judge that the defendants 
failed to substantiate this contention that 
the letters of advice were not in accordance 
with the terms of the contract appears to 

be correct. 

As regards the rate at which damages 
were calculated, the evidence of P. AV. No. 1 
is that the price fell in October to Us. 12, 
and Us. 12-?^, and in November to Us. 9 and 
Us. 9-8. PlaintilY's witness No. 2 says that 
the price on the 8th of Mdsi, that is on the 
19th February was Us. 9-4. As the price in 
November about the time when defendants 
failed to take delivery had fallen an{l then 
varied between Us. 9 and Its. 9-8, I think 
that the Subordinate J udge was right in 

takin" Us 9 4 as the mean between these 
price? and in calculating damages on the 
difference between that rate and tlie con- 
tract rate and that he was not misled by 
referring to the price ])revailing at the time 
when the plaintiff.s treated tlie defendants 
as having broken their contract through 
ule letter, Kx. H of February 17 The 

plaintiffs are not entitled to damages in 
respect of the remaining 15 bales in respect 
of wliich they gave no notice of arrival. 
Defendants also are not entitled to damages 
in respect of these 15 bales as tliey suffered 

^^Iii*^ the memorandum of objections, the 
ol liiitiffs have put forward the plea Uiat 
the defendants, having failed to take deli- 
very of 7 bales, showed by their conduct 
that they had repudiated their contract 
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even as regards the remaining 15 bales. 
The only support for this contention is the 
letter fEx. i! ) written l.iy the ]'luntitTs to 
the defendants, in which thev .‘•aid that 
if the defendants failed to take deliverv of 
the 7 bales within two days, they would be 
deemed to have hroken the contract, and 
added that even as regards the ivmaining 
15 bales which were vet to <arrive, thev 
would calculate damages at the same rate. 
Defendants did not answer this letter and 
it is now suggested that their conduct 
in not answering it amounted to a repudia- 
tion of the whole contract, when it is coupl- 
ed witli the fact tluat the market was falling 
and that they had not kept their contract 
in respect of arpv t>ortion of the goods 

which thev contracterl to buv. d’lie Sub- 

• » 

ordinate Judge held in respect of this por- 
tion of the case that the ])laintilTs‘ failure 
to give notice with respect to 15 bales was 
really a breach of contract on their ]>art, 
and that they could not claim damages when 
they failed to perfoini the tir.-^t s ep in tiie 
l)erformance of their pen t of the contract, 
I see no reason to dilfVr from this conclu- 
sion. 1 think that it wuuld not l)e justifi- 
able to infer merely from the fact that the 
defendants sent no reply to Ibx, 11 that they 
agreed to treat the wliole contract as no 
longer existent. It is evident from Ia. I 
that there was no booking and no despatch 
of goods from the Mills after i?Uth Xovem- 
ber 1918. As time for i)erf(U]iuinee of this 
part of the contract liad not arriv(Ml, I think 
that until the phiiiitilTs gave the <letendauts 
notice that tliey had available 15 bales 
ready for delivery to them, or unles.s they 
informed them that if tliey failed to reply 
to their letter, they would treat the whole 
contract as having lieeii broken by them, 
they had no right to presume from their 
conduct that the defendants would not take 
delivery of the bales that remained to be 
delivered, whatever market rates might be 
prevailing at the time of tender. 

The appeal and the memorandum of 
objections are dismissed with costs. 

Ramesam, J. — agree, and will add a 
few words. The first ])oint argued b.v the 
learned Vakil for the appellants is that the 
plaintiffs have not substantially complied 
with tlie terms of the contract, when they 
wrote letters Exs. I), G, Gl and G2, as they 
had not the bales in their godown. When 
we examine the contents of Ex. 1. the 
ledger kept by the Madura Mills, it is not 
clear that plaintiffs had not the goods 


readv when thev addressed these letters, 

4 « 

though perhaps the contention is true as 
to I'kx Gl; but assuming they had not the 
goods in their godown, 1 do not think 
tliat ]iosspssion of the goods in the godown 
is a craulilion uecedent to their intimating 
to Uie debuK jiits asking them to take 
delivery of the go'a_N. It is enough if the 
jilaiuiiffs had piact i>-ally tliegoodsat their 
di.'i)03al in the custody of the 5IiUs, Ex. A 
cannot be construed as if the words “ar- 
rival of the l)ale or bales” amount to a 
description of the goods similar to^ the 
words “July or August Shipments” in 
Bowesw Sliiitif} { 1 Mr. C.V. Ananthakrishna 
lyerrelierl on a decision in I-iawier v. Runa 
CheetKf X(irnn)tn Ona cf* Bros (2). e 

observe that Phillips. J., agreed totheconclu- 
sion reluctantly; and lie later differed from 
that conclusion in Lahshnnnnt v. RanjaliTiga 
Mudoliar (3). A similar view was taken Ijy 
the Chief Justice and Srinivasa Iyengar, J., 
in A. S. Xo. CO of 1922. It is true that for a 
plaintiff to succeed, he must prove first his 
readiness and villingness to [lerform the 
contract which, no doubt, includes his capaci- 
ty to perform the contract: vide my observa- 
tions in Raijnlit 1 t/er v. Kti ppu Iyer ( I). It is 
clear on the lacts of this case that the 
plaintiffs were not only ready and willing 
to perform the contract but able jo per- 
form the contract as regards the 7 bales. 
Tiiat beingso, this taniit fails. 

I have nothing to add to my learned 
brother's judg nent on the second point. ^ 

As regards the memorandum of objec- 
tions it is difficult to construe Ex. II as 
a notice of cancellation of the whole 
contract by the plaintiffs. The first part 
of the letter deals only with the contract 
so far as it related to the 7 bales and only 
towards the end of the letter reference was 
made to the remaining 15 bales. It is dim- 
cult to construe this letter as giving notice 
to the defendants that they will be deemed 
to have broken the whole contract. P-iVen 
assuming that the defendants may be deem- 
ed to have broken the whole contract, 
certainly it cannot be said that the letter 
amounts to a cancellation of the contract 
by the plaintiffs on account of the breach 
b}’ the defendants, even assuming that the 

fl) (1877) 2 A. C. 455; 4G L. J. Q. B. 561; 36 L. T. 


857; 25 W. R. 730. 

(2) 7S Ind. Cas. 326; 

(3) 90 Ind. Cas. 206; 
R. (M.) S88. 

i4' 88 Ind. C.a.s 241: 
(^1925; A. I. R. (AI.; 974. 


U W. 654. . - 

;M. L. J. 522; (192o) A. I. 

L. W. 503; 49 M. L, J. b - 
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plaintiffs are entitled to do so. which is 
doubtful having regard to the case of 
Simosoa v. Crippia (5). Seeing that the 
plaintiffs offered at the most 10 hales from 
Julv to February' one cannot assume that 
theVemaining 15 bales were going to be 
manufactured. One cinnot assume that 

they will b? ready before May or even 
within another 10 months. It is possible 
that the market may become a rising mar- 
ket. I do not say there may not be cases 

in which with reference to the facts of the 

particular case, an implied repudiation of 
the whole contract might be inferred from 
refusal of part-performance of the contract. 
Lakshmana V. Ramalinga Mudahar (d) is a 
case in which the goods were ready in 
Subbier s godown, and there was nothin g 
more to be done for getting the goods. 1 do 
not see that s. 31) of the Indian Contract 
Act helps them, for it is doubtful wliether 
this is a contract which could be said to 
have been broken in its entirety by the 
refusal to accept the 7 bales. Secondly, it 
is not clear from Fx H that the promissee 
has put an end to tlie contract, ihis sec- 
tion cannot, therefore, help. I agree syith 

my learned brother that the memorandum 

of objections should be dismissed with 

costs. , , 

I agree with the order proposed by m> 

learned brother. 

y y^ Appeal dismissed. 

(5) 0873) 8 Q. B. H; b. J. Q. B. 28; 27 L. T. 
516; 21 W. K. IH. 


\ n-rllffi-ee prepared for the purposes of settle* 
ment which U the bisU of the entries o' ‘'"’f 

is rdevaut uader s. 33 of the Evidence Act. [p. obi. 

col '■’1 . - j ■ 

Sutleiient OTi-rsin reeordin- customs in 

ul-nvai-: have to perform the duties which the Go\- 

ernm mt orders them to perform. One of the.se duties 

is to reem-d customs as the Settlement Olheer tmds 

th^m and uvt as lie mi^ht think that they ou^hi to 

be Where it i.- not shown by reliable evidence that the 

Settlement Omcer nesjlected to perform his du^ or 

was misled in recording a custom and it do^s not 

appear tliat llw st itemeiU of the custom is ambiguou 
^heTecordof custom in a uuij^b^ul^arz is most valu- 
able evidence iii support of the custom, [p- ob8. col. 

^ \t is not necessary that the existence of a custom 
reconied in a wajih^uPar: or v,n-a,-i-am should ba 

sut. ported bv instances. iP- o:t2. col. 2-1 

The Court can take judicial notice of th ^ exi^tonca 

of a custom whicli is g^mo ally prevalent am mg ft 

certain class of i»eoj)le. . »\ •„ 

\mon" Dikhat Tirikur3 of l/nao, daughters and their 

is^ue arS exeduded from inh-ritanee hy Yh 

of lire host nnlR-l.ohler by vu-tu- of a ‘ 

effect which is prevalent .among timm. [p. =»•'. 

^ Tife’verv nature of a claim tor partition amongst all 
the clslm -e?s involves an enquiry into the share of 

even onrof them whether the claim is made in a 
Revenue Court or in a Civil Court. W hat is material 
is tint a p-rson should lie a party to the partition 
nroc4din|s and it is immaterial wliether lie is .an 
aoplicant for partition or is arrayed on the opposite 

^'‘see[foii’’’nro'f the 1-. l>. l.and Iteveniie Act itnP°s« 
a dutv upon each co-siiarer to put forward any 
ground of claim or defence involving a ‘B.iestion of 
proprietary title in the matter of the partition of a 
InJial If a co-sharer omits to take any ohjeotiou 
4hioh lie is ret, Hired by law to take, il mus 
deemed .hat he ^ken^^tiiat _ objection and 

Collector has decided that, objection against that C(> 
sharer To the decision of such a (luestion the pro- 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT 

First Civil Appe.vl No. 21 of lJ-3. 

February 2l>, 1925. 

Present: — Mr. Dalai, A. J. C., and 
Mr. Wazir Hasan, A. J. O. 

BAIJ NATH SINGH axo others— 

I^efexuants — Appellants 

versus 

BAHADUR SINGH and others— 
Plaintiffs — Respondents, 

Evidence Act (/ of IHJS), ss. 35, 1,9- Pedigree-tahle 
-prepared for purposes of settlement, whether relevant 
-Custom, proof o/— Wajib-ul-arz. entry in, value of 
Opinion of persons having special means of know- 
ledge, whether relevant— ViWhai Thakurs of Vnao— 
Succession— Daughters, whether excluded— U P. Land 
Revenue Act (1 1 1 of 10f}l),83. Ill, 112, 233 (k) -Par- 
tition proQeeding$^ObfeGtion not ta/cea— Res judicata. 


\r»npnl against a decree of the Sub- 
•dinate Judge, Unao, dated the 28th Feb- 

^Pa'ndit" G. N. Misra,ioT the Appellants. 

ATr -1 P Sen, for the Respondents. 

' JUDGMENT. . 

Wazir Hasan, A. J. C. This is the 

efendants’ appeal from the decree of the 
ubordinate JudKe at Lnao dated the 
8lh February lOS.t. The property in suit 
f a 2 annae 6 pies share in il/ouga Bijahra 
nd an 8 annas share m ilouza Hanaura, 
Mrqana Giuranda Parsandan, m the Dis- 
rict of Unao. 'Phis property originally 
lelonged to one Gnbib Singh who died 
nany years ago. On lus death his widow, 

[lusdinmat Hausa Kaur, came into the m- 
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l^eritance and possession of the property 
left by him in the character of a llindu 
^vido\\^ ^lusanimat Hansa Kaur died in 
January I’.'b'b The plaintiffs claim posses- 
sion of the property in suit on the title 
that they wei'e the nearest reversioners to 
tlie estate of (dulab Sin^h at the time 
Mdien the succession opened on the death 
of his widow. Tiiere were 13 plaintiffs to 
the suit. The Trial Courtdias come to the 
conclusion that the title to the property 
in suit vests in two plaintiff's alone, that 
is Bahadur Sinsch No. 1 and Basawan 
Singh Xn. 13. The (’ourt has accordingly 
de reed the suit in favour of those two 
persons except iti respect of a 2-annas 
share in village Bijahra and dismissed the 
claim of the other plaintiffs. The plaintiffs 
have accpiiesced in the decree of tlie Court 
below and none of them has either ap- 
pealed against it or tiled any cruss-objec- 
tion in respect thereof. 

The chief defendants to the suit are (1) 
Baijnath Singli, i2) Sundar Singh and (3) 
Gajraj Singh. These three defendants are 
brothers and sons of the daughter of Oulab 
Singh. The daughter predeceased the 
widow and on the death of the widow 
these defendants entered into the posses- 
sion of the pro])erty in suit and obtained 
mutation of names in their favour from 
the Court of Revenue. 

Under the Mitakshara Law the title to 
the properly in suit vests in these defend- 
ants. To defeat that title the plaintiff's’ 
case is that “according to the custom pre- 
vailing in Mouzayi Bijahra and Hanaura 
wherein lies the anceslvaX zamindari hakiat 
of the plaintiffs and the late Gulani Singh 
and the one obtaining in tlie plaintiff’s’ 
family and the Dikhat Thakurs, to which 
clan the ]>laintiffs belong, the daughters 
and their sons do not get the assets and 
the collaterals inherit the same.” {Vide 
para. 3 of the plaint). 

The relationship of the plaintiffs with 
Gvilab Singh is set forth by them in a 
pedigree attached to the plaint. The de- 
fence to the suit with which we are now 
concerned in appeal was : (1) the denial 
of the pedigree on which the plaintiffs 
relied ; (2) the denial of the custom; and 
(3) the bar arising out of ss. 112 and 233 
{k) of the U. P. Land Revenue Act, 1901. 
The Court below has found that the 
pedigree is proved and that the custom 
alleged by the plaintiffs is also proved 

and it has further held that neither s. 112 


nor s. 233 [k) of the V. P. Land Reve- 
nue Act bars the claim of the plaintiffs. 
All the three findings of that Court are 
impugned in appeal before us. 

(^n the question of pedigree, we are of 
opinion that the finding of the Trial Court 
is correct. Apart from the oral evidence 
which the plaintiff’s have produced in 
proof of their relationship with Gulab 
Singh deceased, their case mainlj^ rests on 
two pedigrees, the original.^ of both of 
which exist in the Settlement files of 1862 
of villages Bijahra and Hanaura. The 
pedigree iu the Bijahra file (Kx.2) is signed 
amongst others by Gulab Singh, It, how- 
ever, omits to mention the links connecting 
the plaintiff’s' line with that of Gulab 
Singli and those links form the subject- 
matter of controversy between the parties. 
That pedigree, therefore, is not of much 
consequence The pedigree in the Hanaura 
file (Ex. 16) supplies the omission in the 
Bijahra pedigree, and if the former pedi- 
gree is reliable and admissible in evidence, 
the plaintiffs’ relationship witli Gulab 
Singh is established. ()n its face the 
Hanaura pedigree does not bear the signa- 
ture either of any of the co-sharers of the 
village or of any Settlement Officer. The 
file of the case, however, in which this 
pedigree is contained comprises the report 
of the Sadar Miinsay'im dated the 21st Nov- 
ember 1864 (Ex. 62). The ^ report is 
addressed to the Settlement Officer and ex- 
pressly refers to a pedigree of the zemindars 
of the villasre which the Sadar Munsartm 
sent to the Settlement Officer together with 
the khewat of the village. The kheivatis 
also a part of the same record (Ex. 9). 
There is no other pedigree to w'hich re- 
ference in the Sadar Munsarim's report 
may be attributed than the pedigree in 
question There can be no doubt, there- 
fore, that this pedigree w^as prepared for 
the Settlement purposes and is t^he basis 
of the entries in the khewat. We must, 
therefore, take it that the acceptance of 
the pedigree on the record of the case by 
the Settlement Officer was an act done hj 
him in the discharge of his official duty 
and the pedigree would thus be relevant 
under s. 35 of the Indian Evidence Act, 
1872. Apart from this there can be no 
doubt as to the authenticity of the pedigree 
in question. The entries in the khewat, Q& 
we have said before, are founded on toe 
pedigree and tlie khewat w'as attested by 

Gulab Singh and other co-sharers on ^he 
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2lst December ISb-t in the presence of the 
Settlement Officer. The whole village is 
represented by the unit of 20 biswas. ieii 
hisivas are shown in the kheivat as belong- 
ing to Gulab Singh and the remaining lU 
hiswas are divided into two equal rnoieties 
amongst the descendants of Chedi bingh 
and Udit Singh, the two sons of Chaudhri 
Singh. The irresistible inference is that 
the village in its entirety once belonged 
to a common ancestor of the two branches 
represented by Chaudhri Singh and Bhao 
Singh. Finally the evidence of Basawan 
Singh plaintiff brings the authorship ot 
the pedigree home to Saktu Singh, Bhawani 
Singh, Gulab Singh, Kuber and Basawan 
Singh himself. Basawan Singh is bo years 
old and we see no reason to reject the 
testimony which he furnishes in respect ot 
the preparation of the pedigree in question. 

These persons had also attested the kheivat 
before the Settlement Officer and it is highly 

probable that the pedigree represented their 
statement as to the relationship evidenced 

by it. Evcept Basawan Singh all those 
sons died long ago. It cannot bedoubted tliat 
they had special means of knowlcdp as to 
the contents of that pedigree, ^t the iime 
when the pedigree was prepared tnere was 
no controversy on any matter relating to 

it. The pedigree is, therefore, also admis- 
sible in evidence under s. 32, cl. (o), or the 

Indian Evidence Act, 1872. 

The next point for decision is the ques- 
tion of custom. In the statement of the 
plea as contained in the third paragraph ol 
the plaint the custom is described to he 

local, tribal and a family custom. No, at 

tempt has been made to establish the 
custom as merely local in its scope. ^ h® 
Trial Judge on the evidence tendered in 
the case found that the custom was estab- 
lished both as a tribal as well as a family 
custom. For the proof of the plea of custom 
the plaintiffs’ case mainly rests on the 
entries in the ivajih ul-araiz of a large rium- 
her of villages owned by Dikkat Tnakur-'i. 
We now proceed to deal with the entries in 

these wajih uUaraiz . 

Exhibit 40.— Thisjis the wajih ul arz ot 
village Hanaura. Gulab Singh owned ari 
8-annas share in thii village und that 
share is in dispute in the present litiga- 
tion. This wajib ulfi-z, therefore, has a 
very important bearing on the question 
under consideration. To the same effect is 

... * A • * m » / T \ 


the luajib ubarz of village Bijahra (Ex. o3). 

The relevant entry in the wajib-ul-ars 


r o r 

DAHADUR SlSOn. ' ' 

oC Hanaura is as follows;-" After their 
(i c., widows') death the heir nearest to and 

descended in the direct line from then 

husband shall take possession ol the sliaie , 

and the entry in the Bijahra is 

“ \fter their (widows') death whoevei is 
the nearest heir in the ancestral ine will 
get possession of the share. Hie Manama 
Wit iib-id-cirz was verified amongst otheis by 
Gulab Singh on the t^tli Augnst 18 bo and 
bars the signature of the Settlement ‘dfiite 
under the order that it he placed on the 
Settlement file and has come before us from 
that tile. The idaiise relating to Bje \eii- 

freation of the Bijahra B ““J' 

been tiled in the case hut there is iiitei nal 

evidence that that wajih-ul-nrz 

prepared on the infoniiatiou fui niched to 

the Settlement Ollicer by the 

of the village, one of whom O da 

Singh. The signature of the Settle neiU 

Officer is at the end of the 
Paragraph 2 describes the khcirut of the 
village which is the same as the khewat 
sepanrtelv tiled by the plaintiffs and maikea 
Ev l in the suit. l-Ahibit. 1 beam the signa- 
ture of Gulab Singli amongst otheiji and 

over the signature of the 

is the verilication clause and in tliat clause 
Gulab Singh is again mentioned a.s one of 
the persons who verilied llie iJicual. The 
enti'Lin these 

admissible in evidence undei b. 3.i as ^\eU 
as s 32 cl. (4) of the Indian Evidence Act, 
1872 ' as containing the statement of Gulab 

Sin"h as to the existence of tne custom. 

hixliibit A- IS. -This is the wajib nl-arz ot 
village Chamrauli whudiUsowned by 
Thakurs and is situated in the same distiict 
o r la;; in which the villages Hanaura and 
Biiahri lie 'Idle hrst paragraph of the 

relates to the history of the 

viUa^o and contains a pedigiee uhich 
s\\o\vs tliat the zeminchtrs of Ilananra aie 
the descendants of one Bhau bingh who was 
the descendant of Bar Nath, the founde 
of the village Chamrauli. Paragraph 1 of the 
Wajib id ai‘jof Bijahara (Ex. 63) also 
the fact that Rawat Singh and Eagan bingh, 
the ancestors of the 2:efni/ic/fir5 of Bijahia, 
had founded that village and that hey 
we% originally the resnlents of village 
cLmrauli. The zemindars of Chamra,uh 
may therefore, be regarded as belonging 

To the same family as the of 

Bijahra and Hanaura. To tlie same effect 
is the evidence given by Singh 

plaintiff as P. W- No. 2. Th^ relevant 
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entry in ihe W a jib-id-arz of Chamrauli 
that after their ; widows') death the heirs 
oE the Imsbaiul will succeed to it — the 
heirs beinir of the same stock {jndd'r. and 
nearer ikarib)." 

Exhibit 42. — This is tlie icnjih id arz of 
village Ibiauli, District Tna ». The villacje 
is owned by Dddiat Thnkitrs. I’he para- 
graph relating totlie history of the village 
shows that Her Nath, the founder of the 
village Chamrauli, was the brother of 
Gandharap Singh, whose son Ganesh 
founded this village. We are thus in a 
position to trace the connection between 
this village aiul the villages of Gulab Singh. 
The entry in the icajib-id arz with which 
we are concerned is as follows “After 
their (widows') death the heirs of their 
husband will be owner and possessor of 
the property of the deceased.'' 

Exhibit 4.‘b — This is the Wn jil -ifl-drr ol 
village Kundrn, District I’nao. 'I'he vil- 
la is admittedly owne'l by Dildm! Tli<d:in's\ 
The relevant entiy is as follows.-— “A fter 
her fwidow‘^) death her husband s heiis of 
the same blood shall succeed to the posses- 
sion of the estate." 

Exhibit 4G. — This is the \V>iiib-id-nrz of 
village A.igain, District Unao. 'I'lie co-sharers 
of the village are Th(ikin>\ d'he rele- 

vant entry is as follows:— “ On the death 
of those chihlless widows any heir descend- 
ed in the direct line from their husband 
shall get possession of their share." The 
pedigree recited in Ex. A-18, the Wajib id- 
arz of village ( ■haniruali, shows that Ajgaiu 
was founded by Rhau Singh, one of the grand- 
sons of Her Nath, who populated Chamruali. 
Thus there is a family connection between 
the Thakurs of Ajgain and the Thakurs 
of Hanaura to which village Gulab Singh, 
whose property is in dispute, belonged. 

Exhibit 48— This is the Wajib ul-arz of 
village Mustafabad. District Unao. The 
custom is recorded in jtara. 4 in the fol- 
lowing words:-— “ On their (widows') death 

the heirs of the husbanrl shall get posses- 
sion." Besides the Thakurs there 

are also Brahman and Musalnian co-sharers 
in the village and the ica jib- id- a rz recites 
that the custom of “ the division of assets 
of a deceased person " is the same in res- 
pect of all of them. 

Exhibit A 5.— This is the \\ ajib-ul-orz 
of Raudan Khera and is produced by the 
defendants. The village lies within the 
District of Lucknow but is situated on tl'e 

borders of the two Districts of Unao and 


Lucknow and is owned by Dikhat Thakur.i 
whose ancestors migrated from village 
ilustafahad and founded Raudan Khera. 
The entry a.s to the custom of the village is 
as follows: — “After their (widows') death 
near heirs of tlicir husband will be owners.” 

Exhibit A 7. — Tliis is the Wojib-vl arz 
of village Bhediun, District Unao, and is 
produced by the defendants. The village 
is the property of Dikhat Thakurs. dhe 
relevant entry is “when they (widows) die 
the near relatives of their husband will get 
p(>.csession of their share.” 

I'lxhiliit A-9.— 'I'his is the Wajib-al-arz of 
village Raipur Garhi, r)istrict Unao, and 
is produced by the defendants. 4'he village 
is owned by dildint thakurs. d'he entiy 
is as follows: “ After the deatli of the 
childless willows the heirs of their husband 
will succeed." 

l*:xhil)it A-12 - This is the Wajib id arz 
of Purwa, Di.'-tri('t Unao, and is produced 
by the defmdants. The village was lour.d- 
ed by one (>f the graiul.-ons of Bar Nath, 
who was also the anoester of the Th-d.urs 
of (.’harnruali. The Thakurs of Purwa are, 
therefore, connected by bloori relationship 
with the Thakurs of Uanaura, and Bijahia, 
The entry in this u'ajih ul-arz relating to 
the custom under consideration is as fol- 
lows; — “ After their (widows’) death the 
near heirs of their husband will be the 
owners in j^ossession". 

Exhibit A-43.— This is the Wajib-ul-arz 
of village Sadahra, district Unao, and is 
produced bv the defendants. The village 
is owned by Dikhat Thakurs. The entry 
as to the custom is as follows:— “After 
their (widows') death the near heir from 
the family of their husband will come in 

possession of their share.” 

Exhibit A-40.-This is the Wajib-ul-arz 
of Pali. District Unao, and is produced by 
the defendants. The village is owned by 
Dikhat Thakuys, whose ancestor, Naurang 
Rai, migrated from Cnamrauli and founded 
this village. Naurang Rai w'as a grandson 
of Ber Nath, the remote ancestor of the 
Thakurs of Chamrauli as recited in the 
pedigree of that village. The Thakui'S of 
Pali are all descendants of the same ances- 
tor from whom the Thakurs of Hanaura 
and Bijahara are descended. The entry as 
to the custom is that “on th^ir ( widows ) 
death the shares will be taken l)y their 
husbands' real co-sharers (heirs). 

It will be readily seen that the language 
of the entries regarding the custcm under 
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consideration as used in the wajib-ul-amit, 
noted above is not the same in all of them 
but is slightly different. There can be no 


doubt, however, that the substance is the P 
same. In the setting in which the entries a 
quoted above are placed they can have no 
meaning but one and that is the recogni- 
tion of theri^dU of the nearest male heir i' 
of the propositus according to the lineal 
descent to succeed immediately on the 
death of a widow without a male issue.^ In 
such a scheme of succession neithei the t 
daughter’s sons nor the daughters cf the 
propositus have any place. In our juag- 
ment this interpretation of the entries oi 
the wajih-id araiz is free from any_ doubt, ^ 
the language of the entries being in itselt * 
clear and unambiguous. The interpreta- 
tion is further supported by the entries in 
three more wajib-ul-araiz which the plaint- 
iffs produced in support of their pl^^ ^ 
custom and to which we shall now letei. 

Exhibit 65.— This is the^ Wajjb-ul-arzol 
village Bachhayun, District I 
zemindars of the village are admittet \ 
Dikhat Thakurs. The history of the 

village recited in para. 1 of the 
ul-arz shows tha^ the ancestors of the 
Thakurs oi the village Ohamrauli and ot 
this village are the descendants of a com- 
mon ancestor. Thus the ivajib-ul-arz under 
consideration relates to persons with whom 
the thakurs oi Hanaura and Bijahara have 
blood relationship. The relevant entry m 
this wajib-id-arz is as follows:— On their 

(widows’) death the nearest lineal heir_ ot 
their husband.. shall succeed to possession 
Daughters have no right of inheritance 

in the property left by the deceased. . 

Exhibit 66.— This is the \Vajd)^ularzot 
village Mandahra, District Unao. the 
Dikhat Thakurs, of the village are the 
descendants of Zinda Sah. who was a de- 
scendant of Bar Nath, whose pedigree is 
given in the Wajib-id-arz of Chamrauli, to 

which reference has frequently been made 

in the preceding portions of this judgment. 
Thus there is a blood reUtionship between 
the Thakurs of Mandahra and of Hanaura 
and Bijahara. The entry as to the custom 
of succession is that “upon a widow d>ung 
cbildle 9 .=! the neare.st relative in the hus- 
band ’.9 family shall succeed, to her share. .. 
Daughters have no right in the share left by 

the deceased.” , . 

The last wajih-nl-arz oi a simuar nature is 

E<. 67 of village Kusumbhi, District Lnao. 
Xa the para, relating to the history of 
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the village connection between the Dikhat 
Thakurs of this village and of village 
Chamrauli is traced. Thus it has an im- 
portant bearing on the question of custom 
as prevalent amongst the Ihakins oi 
H inaura and Bijahara. The relevant entry 
in this uui’f)-u'-arr is as follows :-- Alter 
their (widows') death the heir of the hus- 
band by blood or nearness of relationship 

shall succeed to possession ...... Daugaters 

have no share in the estate left b> the 

deceased.” , , e -t 

There is thus formidable array oiuajib’ 

id araiz reciting the custom on which the 
plaintiffs rely in clear and unamhigous 
language. The entries, in our opinion, con- 
stitute overwhelming evidence in proof of 
the custom. The learned Advocate foi the 


defendants appellants us a tack 

on this evidence on two lines : ( ) I hat i o 

instances were proved by 

support of the custom recorded in these 
ivajib iif-a, Mir andCi) that theentries connot- 
ed the wishes of the xnundars who dictated 
the ivajib ul araiz for a rule of succession o 
be hereafter adopted rather than a pre-e.Aab- 
lished custom. We are not disposed to le- 
gard this criticism as siillicient to outneigli 
the evidence furnislied liy the entries. 
The evidentiil value of the entries ma<le la 
these w liibid-araiz is not., in our opinion, in 

any manner minimised by the ^ct tliat 

the piaintilfs have not supported ttio.se 
entries by proof of instances of 
succession in accordance with those 
entries It has never been the rule ot 
evidence in cases of a similar nature decid- 
ed l.V this Court that the occurrence of 
instances in accordance with an alle.,ed 
custom was a necessary part ot the proof of 
the custom and that in the ab.sence 
of sucli instances the plea of custom 
must fail in spite of overwhelming evi- 
dence of a different nature. In the case, 
of Beq V. Allah Ditla (I) the nwayt- 
am produced in that case was considered 
by their Lordships of the Privy Council to 
form a strong piece of evidence in support 
of tlie custom where no instances were 
proved to liave occurred in accordance uith 
tlie alleged custom. As to the nwaj-i-am. 
their Lordships said ‘- The riwaj i -u« was 
produced ami exhibited as evidence at the 
very outset of tlie case ; it is a public record 

-n Tiid O.is .'151; U I. A. 80; 12 I*. W. U. 1017; 

45 P R Iflir! l.i A. I. J 52.i; 21 C. ,W. N. 812: . 

; 0. 719; 2ii C. L. J. 17a (P. 0.;. 
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prepared by a Public Ofiicer in discharge 
ot; his duties, and under Government rules; 
it is clearh' admissible in evidence to prove 
the facts therein entered subject to rebut- 
tal.' A wKjih-uiiirz does not stand on a 
less firm ground than a rinnj-i-inn. In the 
case of Bdhjobind v. Badri BrastuI (2), which 
went in appeal before their Lordships of 
tlie Privy Council from a decision of this 
Court, Sir John Kdge, in delivering the 
judgment of the Board made the following 
observation : 

“Settlement Glhcersin recording customs in 
u'it jih-ul-<tr(nz have to iierfnrm duties which 
the Government ordeis them to perform. 
One of tliese duties was to record customs as 
the Hettlemeiit ( )thcer found them, and not 
as he might think they ought to he. When 
it is not shown by reliable evidence tiiat the 
Stdtlement Ollicer neglected to perform his 
duty or was misled in recording a custom, 
and it does not a])pear tliat the statement of 
the custom is ambiguous, the record in a 
%vajib-iil-arz of a custom is most valuable 
evidence of the custom, much more reliable 
evidence than subsetpient oral evidence 
given after a dispute as to the custom has 
arisen.” In the case before us there is no 
suggestion that the Settlement Oflicer was 
in any way guilty of dereliction in the 
Ijerformance of his official duty. 

The second ground of attack was sought 
to be supported by two facts: fl). That no 
instance was proved prior to the etitries 
made in the luajib-id-araiz and (2) that in 
respect of some other incidents of the gener- 
al custom of succession recorded in 
tliese ivajib-ul-araiz there are diiTerences in 
the various entries, for instance as to the 
extent of the share of the senior married 
wife in the entries in Exs. 40 and Cf). 
From both these facts the learned Advocate 
draws the inference that the entries canuote 
merely the wishes of the zemindars of the 
villages as to what the rule of succession 
ought to be and not a pre-established 

custom. 

We do not agree with the learned Advo- 
cate. A large number of khewnts filed in 
this case of villages owned by Dikhat Tha~ 
kars which are either incorporated in the 
wajib-ul-araiz of the villages or separately 
prepared shows that a daugliter or a dau- 
ghter’s son has never succeeded. In our 

(2) 74 Ind. Gas. 44t); 5U I. A. 19(5; 21 A. L J. 578; 
(1923) A. 1. K. (P. O.) 70; 9 O. A* A L. R. 581; 2(5 O. C. 
2J7- 45 M. L. J. 289; 45 A. 413; 3H O. L. J. 302; • 
(1923) M. W. N. 799; 33 M. L. T, 317; 10 O. L. J. 
368; 29 0. W. N. 465 (P. C.). 


judgment the entry as to the custom in 
those wajib-ul-araiz, even if we read it to 
have been made in the absence of a pre- 
existing instance, reveals a well-founded 
tradition amongst Dikhat Thakurs as to the 
total exclusion of a daughter and her issue. 
As to the variation in the extent of share 
whicli a senior married wife gets, we are 
of opinion that that has no beai'ing on the 
specific custom pleaded in the case before 
us and from that variation we are not 
prepared to hold that the entry now under 
consideration is not a true record of a pre- 
existing custom. 

The plaintitTs have also suiiported their 
case of custom by evidence of the opinion 
of peisons having special means of know- 
ledge, which opinion is relevant under s. 19 
of thf Indian Evidence A<’t, 1872. d'he^'are 
plaintiffs’ witnesses Nos. 1 to 9. Amongst 
them are plaintilVs, Basawan Singh and 
Surat Singh. 4 he other witnesses are also 
Dikhat Thakurs and tiiere can be no 
doubt that they all liave special means of 
knowledge as to the custom in (question. 
We see no valid ground for rejecting tlieir 
testimony in so far as their o])inioii as to 
the existence of the custom goes. 

Finally, tlie defendants rely on the re- 
butting evidence which they have produced 
inllie case in disproof, or in proof of the 
discontinuance, of the custom. e will 
now proceed to consider that evidence. It 
consists of the proof of 8 instances of succes- 
sion at vaiiance with the custom 4 )Ut for- 
ward hy the plaintiffs. These instancfs 
are ( ategorically dealt with by the learned 
SuV-oi’dinate Judge in his judgment and it 
will serve no useful purpose to repeat thein 
here. Instances otli, 6th and ^th are of 
recent date and there is yet time for tl e 
reversioners to contest them. Instance 
2 is supported bv judgment (Lx. A 61. 
The judgment shows that tlie plea of custom 
was set up and accepted as proved by the 
Court of first instance but rejected l\v the 
Court of Appeal for want of sufficient evi- 
dence. This instance occurred in village 
Rudan Khera and it does not appear that 
the wajib-ularz of that village now lilect 
(E.v. A5) was produced in that case. 
claim of the daughter to a portion of the 
propertv then in suit was also supporte 
bv a gift in her favour. The gift was 

upheld. The third instance occurred m 
Raipur Garhi and is supported by ju g 
meats (Exs. A- 10 and A 1 1). The 
custom was raised in that case and 
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appears that the only proof tendered in 
support of it was the oral evidence relating 

to certain instances of the 
daughters in recent tunes. In the la^t Louit 
of Appeal it was admitted by the propoundei 
of thecustoin, though wrongly inouropinion 
that there was no entry of the custom in l ie 
wajib-ul-arz ot the village, ihe wajib-^il- 
aii is now before us (Ex. A-O) and on our 

interpretation of the entry 
daughter is excluded from inheriting her 
father’s estate on the death of the widow. 
The fourth instance is of village Bhadeniam 
It occurred in 1907 and is supported by t e 
entry in the khewat of the name of he 

minor daughter (Ex. A-8). ft I 

appear that there was any contest as to t le 

dLghter's right of succession and m a 
case the property was very small beat ii „ 

an Lnual revenue of Rs. 8-11 only. 'Ihe ith 
instance is of village Hudehra, ' 
of which is Ex. (A-1-1). ll'® ®“t‘,^,;Vear 

fcliciaaf shows that it occurred ‘“® 

1879. The daughter who succeed^l has 

herself given evidence as D. " . '■ 

From that evidence the .“je 

our mind is that the collaterals lost the 

sh^Tnot for the reason that they recognis- 
ed the validity of the daughter's succession 
but for default of their own. Instance -No 1 
occurred in village Chamrauli E or 8 
years ago and is supported by the 
the khewat (Ex. A-19)^ There is no ^oubt 

that that was a case of 8"®°®®®*°'^ 

to the Hindu Law but we have no evidence 

showing the circumstances in ‘‘ 

daughter succeeded as against the 

als.^ On the whole, we are of , 

any occasional deviation from the w 

ablished custom neither disproves it nor 
destroys it. 

Lastly, we think we are justified in re- 
ferring to along course of decisions in th 
Court confirmed in two cases by 
Lordships of the Privy Council in w-hich 

the custom of the exclusion of a dnuRht®r 

and her issue amongst 

generally was recognised. dhe earl . 
decision published in the reports is tliat of 
Mr. Capper in the case of .burjan Sinf/" '• 
Gar Prasad (3). Mr. Capper expressed his 
opinion in the following words But 

there can be no doubt as to the great 
solicitude of the Hindu Thafcurs in Cudh 
to preserve the inheritance of the land in 
the tribe and family to which it has belong- 

(3) S. 0. No, 41 of 188h 
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ed- and it isowing to this solicitude that 
custom general and widely prevalent, has 
excluded daughters from inheriting ances- 
tral landed estates". Again in the case of 
l>arhati Kucr v. Rani Chandrapal A «er (-1.), 
the claim of a daughter of a T/m/rur wa.s 
rejected on the ground ot thecustoin of 
exclusion bv a Hench of two Judges of his 
Court. The" decision was conlirnied by their 
Lordships of the Privy Council in l arhali 
Kunwar v. Chandrapal Kunu-ar(a). Another 
decision of importance was delivered by a 
Bench of two Judges of thus Couit in the 
case 6i idhcmnaiirjal SdujIl v.Jagpal (b). 

In this case the, learned J udges considered 
a large number of iirevious decisions of this 
Court as interpreting uniforiiially xcajib- 
■nl-araiz sinrlar in language to those which 
we have before us in favour of the custom 
ot the exclusion of daughter and her issue 
Finallv, weinav refer again to the decision of 
the Privv Council which we have already 

quoted, in the caseoi Paiuobind v Iladri 

/'ra.vid(-2 1 , though the case wasnot of rhakurs 
Init of Brahmans. On these pounds we 
uphold the finding of the Inal Judge that 

the custom is proved. , . , . 

It now remains to decide the plea ot 

estoppel raised by the defendants a.s agmnst 
the plaintilTs’ claim in respect of the liana 
ura property. This p p is based on the 
provisions of Ch. ^H of 1. 1. Land- 

Revenue Act, 1901, relating to the parti- 
tion of viahals and particularly on cl. (k) of 
s 233 of the same Act. MjMearned brothei, 
Mr Dalai has dealt with this <iuestion at 
great length in his separate judgment and 
I have only little to add to what he has 

^^Oii the 29th September 1916 an applica- 
tion for partition (imperfect) of villap 
Hanaura was made to pe Collector of the 
district by Daijnath Singh, Sunder pngh, 
C'lirai Singh, defendants Nos. 1, 2 and J res- 
pectively, and Surat Singh, Bahadur Singh, 
Ramadhin Singh and Basawan Sin„h (Ex. 
A‘>li In the penultimate column of this 
ap'plication the share of the seven appli- 
cants was shown as 13 biswasb biswansis 7 
kacha-ansis 15 anwansis and 10 i panwansis 
It is admitted that that share comprised 
unityof 10 6i.was which originally p- 

lon'-ed to Oulab Singh and was in possession 


I'm 4 Ind.Vas. 25; 36 I. A. 125; 10 C. L J 216; 13 

p \V N 1073; 6 -A. L. ,1. 767; 11 Bom. L. K. 890; 13 
0. O 30P: 31 A. 457; 19 M 605 (P. C.). 

(6) 2 lid, Caa. 253; 12 0. C. 63. 
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of the defendants Nos. 1. '2 and 3 at the date 
of application for partition. The tirayer 
made in the application was that "a c('!nplete 
})artition l)e made tieldwisc d.7/e//K// ' and be 
drawn into chak.'i {chalchat " . 

To mv mind it is whollv iminatei ial as to 
• • 

which of the co-sharers nf the village were 
the applicants and wliich were arrayed on 
the opposite side. Tlie very naluie of a 
claim for 7 )artition amongst all the co- 
sharers involves an inquiry into the .«hare 
of every one of them whet her the claim is 
made in a Uevenue (.’oiirt or in a(’ivil 
(?ourt. What is material is that they were 
parties to the partition ])roceedings. 

The application for partition must be 
taken to have been made in virtue of the 
provisions of s. 107 of the Land Revenvie 
Act, 1001, and as soon as it was made the 
Collector acquired jurisdiction over the 
subject-matter of the application, the 
subject-matter lieing the partition of village 
Hanaura. That jurisdiction was exclusive 
as is clear from s. 2',V^[k)oi the same *\.ct. ‘'Xo 
person shall institute any suit or otlier pro- 
ceeding in the Ci\ il Court with respect to 
the partition or union of ma/iah except as 
provided under ss. Ill and 112.” In the 

absence of anv evidence to the contrarv it 

% * 

n'lust be presumed that the Collector acted 
according to law and issued the necessary 
reclamation under s. 110 of the Land 
evenue Act. The proclamation invited all 
such recorded co-sharers in the mahal as 
had not joined in the application to appear 
before the Collector within sixtv davsof the 
date of the proclamation and “to state their 
objections (if any) to the partition.” Accord- 
ing to s. Ill, sub-s. (1), such an objection 
may involve a question of proprietary 
title. 

Thus the law clearly imposes a duty upon 
each co-sharer to put forward any ground of 
claim or defence involving a question of pro- 
prietary title in the matter of the partition of 
the mahal. It follows, on general principles 
that if a co sharer omits to niake any ob- 
jection which he is required by law to make, 
it must be deemed that he had made it and 
that under cl. (c) of sub-s. (1) of s. Ill it 
must further be deemed that the Collector 
had proceeded to inquire into the merits of 
the objection and had decided them within 
the meaning of sub-s. (3) of the same sec- 
tion. And by virtue of s. 112 a decree 
passed by. the Collector under sub-s. (3) of 
the preceding section is to be regarded as a 
decree of a Court of civil jurisdiction. 


The rule of res judicata extends to a 
question which must be taken to have been 
decided in effect though not in express 
term<. In the case of Soorjonio^icc IJayee 
V. SudiUDiuJid Mohapatter (7; tJieir Lord- 
ships of the Ihivy Cou leil made the follow- 
ing observations; — “But even if this in- 
teipretation were not correct, their Lord- 
ships are of opinion that this cl. (2) in 
the C. P. C., would by no means prevent 
the operation of the general law relating to 
judicata founded on the fu'ineiple 'nemo 
dibtf hi.'i re.vari /o’o eadtiu cua.s'u.' Tiiis law 
has l)een laid down bv a series of cases in 
this country with which the profession is 
familiar. It has probably never been better 
laid down than in a case wliicli was referr- 
ed to (h'cyovjf V. Malesu'0}‘th (8) in which 
Lord llardwicke held that where a question 
was necessarily decided in effect though 
not in express terms, between parties to the 
suit, they could not raise the same question 
as between themselves in anv other suit in 
any other form; and that decision has been 
followed by a long course of decisions, the 
greater part of winch will !)e found noticed 
in the very able notes of Mr. Smith to the 
case of the Duchess of Kiugston (1)).” 

The contrarv view maintained bv the 
learned Counsel for the plaintiffs respond- 
dents would place the finality of the parti- 
tion proceedings as contemplated by the 
Legislature entirely at the mercy of a co- 
sharer. According to that view his own 
omission and inaction will entitle him 
to re-open the entire partition proceed- 
ings and the adjudication of title involved 
therein b)' suit in the Civil Court. This 
could not have been the intention of the 
law. 

Section 1 12 of tlie Land Revenue Act, 1901, 
gives to the decree of the Collector the 
character of a decree of Court of Civil Judi- 
cature. Tiiis to my mind directly attracts 
the application of the provisions of s. 11 of 
the C. P. C., 1908, to the decree of the 
Collector. Explanation IV of that Section 
is as follows ; — 

“A matter which might and ought to have 
been made ground of defence oi attack in 
such former suit shall be deemed to have 
been a matter directly and substantially in 
issue in such suit.” 

i7) 12 B. L R. ;J04: 20 W. R. 377: Sup. Vo!. I. A. 
212; 3 Sar. P. C. J. 2S5 i P. C.). 

iS) (1747; .3 Atk. (326; 26 E. R. IIGO. 

(9y (1770; 2 Sm. L. C. 6th hd. p. 674 Tlth Ed. 

731 ). 




[91 1, d. 19231 


BAIJ KATtt 9!NGS V. 

There no question that the plaintitYs 
might and ought to have raised as a ground 
of defence or attack in the partition pio- 
ceeding the question of title to the shaie 
of Gulab Singh which they have now dir- 
ectly raised in the present suit. Not hav- 
ing done then they cannot be permitted to 
do so now. What did the Collector decide 
in those proceedings in respect of the 
share now in suit? He allotted them to 
the three defendants. This is clear from 
Ex. A 49, which is the proidamation made 
in pursuance of the final order in the parti- 
tion proceedings. The area of the 10 bih 
u’asshare formerly belonging to Gulal> tsingh 
was in its entirety thrown into one pattj 
called “Baijnath Bakhsh Singh’s patti and 
the revenue payable by that ptdU was 
'separated from the rest of the 
shown to amount to the sum of Ks IdU. 
The object of the present suit in so iar as 
the Hanaura property is concerned is to 
recover that share from the hands of the 
persons to whom it was decieed )y le 
Collector. This is clearly haired by the 

rule of res judicata »s already stated and 

also hy cl. {k) of s. 233 of the Laud Revenue 
Act, 1901. 

The case law on the subject has been con- 
Bidered in the judgment of ^3; 'eauied 
brother. I may only say tha the view 
.which I have taken is supported hj a 1 nil 
Bench decision of the High Court at A laha- 
bad in the case of 'l/.i/iamTO.-id ^ 

Laute Ram (10;. The Bench consisted oH e 

learned Judges of the o 

■Chief Justice Sir Artliur Strachp vho 

delivered the leading judgment in the case 

Another Full Bench decision of the same 
High Court to which reference may lie made 
in support of the view e.xinepsed above is 
the case of Bijai Misir v. kali ^ 

Wivy Council in the case of Choidtey bmoh 
V, Jote Singh ( 12) was referred to us as sup- 
porting the view contended for on behalf ^ 
t^he respondents. That decision has, accoid- 
ing to our judgment, no app ication to tlie 
present case. In that case their Lordship . 
clearly held that the Collector had not decid- 


, (10) ->:) A. 231 A. \v. N'. (lOOl) S®-, . , , 

MM ll Ind Ul2i A. “IbO, A. Ij. J* • 

U l lnA'c'aa L,A 03; 01 A 7.1; U U-m 

L II O.l; 10 C. \V. N. 2il; b A. ;>• J- I™’ n 

l^l' 5 M. L. T, 167; 10 .M. L. J. 120; 12 0. C. 2b6 

i^P. C.Ji 
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ed the question of proprietary title but had 
expressly reserved it for decision liy a Court 
of civil jurisdiciion. 

The appellant's learned Advocate raised 
a subsidiarv (luestion also at the hearing o 
the ai>peal‘to the elTect that the two plaint- 
ill's Bahadur Singh and Basawan Singh, to 
whom the Court iielow has given the decree 
under appeal, liad no title to the enliie 
reversionary estate of Gulab Singh but 
that ihev were entitled only to ;,rds oi 
that estate. The facts involved in this 
ar'oiment are as I'oilow.s: It is eleaily pio\- 

etr indeed it is now adinitteil. tliat on the 

death of the widow of Gulab Singli there 
were six persons alive who were entitled 
to the estate of Gulal) Singh m equal 
sliares They were Bahadur Singh phunt- 
ill Xo' 1 and his two hrolliers, Bhahliuti 
Siiodi'aiid .Madho Singh ; Jagaunath Singh 
amrSumer Singh, sons ol Ihiohi Singli, and 
Basawan Singli plaintill No. 13. Bhahhuti 
Singh and Ma.llio Singh died a lenvards and 
their share in the inheritance of Cluah Singh 

devolved upon Bahadur Smgh. ^ ^ 
was tliat Bahadur Singh lieeame entitled to 
3 (ith share in that estate and the remaining 
3 (Itli devolved in e.iual shares upon Jagan- 

natli Singli, SumerSingh and liasawanSingh. 

Basawan Singh was llius entitled toonly th 
share in the estate. The learned Advocate, 
tlierefore, asks that the decree of the lower 
Court should be modified by striking out 
Uie'hares of Jagaunath Singh and Sumer 
Sin<di ( ('.. -'d'fh u.Dable to 

accede to this prayer. Basdeo Singdi and 
Sheopal Singh plaintiffs Nos. 10 mid 4 res- 
peetivelj’. sons of Jagaiinatli Singli, me the 
heirs of their father and uncle Sumer Singh 
Thev were plaintiffs in the Court below. 

The'defendants-appellants have not chosen 
to make tliem parties to the appeal. Ihis, 
however, will not justify us in awarding 
hat share to the defendants. Ihe proper 
course for us to follow iii the ciicumstances 
is to decree Bahadur Singh s claim for one- 
half share, Basawan Singhs J 

sh ire and the claim of Basdeo Singh and 
Sheopal Singli to the re.w.aining Jrd share 
in the 1-anna share of Bijahi-^a with pro- 
portionate liability to pay the sum of 
Rs 1 253 to the defeiidaiits Xos. 4 and 5, 
Sin"h and Ram Bakhsh Singh as 
directed by the lower Court. This .we are 
Lthorised to do by the provisions of r. 33 
of O XLl of the C. P. C. , , , 

The result of the finding recorded above 
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is that the appeal is allowed, the decree of 
the lower Court is reversed and the i>laint- 
ihs' suit in respect of the Haiiauia property 
is dismissed altogetlier and their claim in 
respect of the i-aniui share of Ilijahia is 
decreed as directed al)ove. d'lie parties 
will pay and receive costs in hotli the 
Courts in i)roportion to their success and 
failure. In lieu of the decree of the Court 
l;elow a fresh decree in terms of this order 
shall be luepared in this Court. 

Dalai, A. J. c.- 1 a<;ree with the order 
irroposed but desire to state my reasons 
for the two tindings : ilj tliat the custom of 
exclusion of daughters is proved and (’2) 
that the suit is barred under the provisions 
of s. '233 {k} of the Land Revenue Act 
so far as the property in village Hanaura is 
concerned. 

There can be no doubt that according to 
the terms of succession given in the Wajih- 
ra L of Hanaura and liajahra daughters 
are exchnied from succession. The irajib- 

are printed at pages 1)0 and ()7 re- 
spectively of the printed record part Hi. 
The line of succession which is fixed under 
these two irajib-ul-arai:: after the death or 
the widow excludes daughters and daugh- 
ters' sons. The exclusion is definite and not 
by implication though it is not stated in so 
many words that daughters are excluded. 

The definite statement of the exclusion of 
daughters is contained in the record of the 
manner of succession, entered in the U*n)(6- 
tiiarz of Bachhayun (121), Moondhara (page 
111) and Kusumbhi (page lOi). The history 
of the villages of Bachhayun and Kusumblii. 
given in the ivajib-ul-araizoi these villages at 
the commencement traces the descent of the 
^6771 in(:/a7’sof these villages from one Udaibhan 
from whom are also descended the zemin- 
J(nvs‘ of Hanaura and Bajahra, because they 
trace their descent to a common ancestor 
of Ohamrauli (page 14). the zemindars of 
which village trace their descent from the 
same Udaibhan. It may, therefore, be ac- 
cepted that the Wajib-ul~araiz of Bachhayun 
and Kusumbhi record the manner of suc- 
cession of the same family of Dickchit 
Thakurs to which the parties to this suit 

b6lon 

1 am'satisfied, therefore, that the record of 
the wajib-ul-arz excludes daughters from 

succession. ^ . 

The next question is whether this is a 

record of a custom or only the record of the 
opinion of the zemindars of the village at 
the time of the Settlement. Ordinarily such 


a record is the record of a custom. The 
Settlement Officer was directed to make a 
record of customs governing succession and 
there is no reason to believe that in this 
particular case the record was made not of 
a custom, but of tlie opinion of certain 
zemindars to the manner in which suc- 
cession should subsequently be governed 

J It may be mentioned that 
the custom of exclusion of daughters is 
very general among Thakurs. The-learned 
(.bunsel for the appellants liad doubts as to 
whether this Court can take judicial notice 
of the existence of such a custom. lam 
of opinion, that it can. W e have the ex- 
ample before us of the Privy Council, where 
in Bahjobind v. fhidi-i Prasad (2), their 
Lordships observed that a custom of pri- 
mogeniture was not an unknown custom in 
Omlh when construing the terms of a 
custom entered in a wajib-ul-arz. 

'.riiere is no:ambiguity in tiie several 
wajib-ul araiz produced in this case so I 
thinkithat the custom of exclusion of daugh- 
ters is established. 

It was pointed out on behalf of the ap- 
pellants that no instances of exclusion of 
daughters from inheritance were cited by 
the plaintiffs-respondents. It is not neces- 
sary, however, tliat the existence of a custom 
recorded in a wajib-ul-arz or riivaj i-am 
shouM be supported by instance [Beg v, 
Alla Ditta (1).] 

The appellants’ learned Counsel based 
his arguments mainly on the 8 instances of 
the succession of daughters conveniently 
tabulated at pages 52 and 53 of the lower 
Court's judgment. They are not of great 
value, when analysed. In case (1) of 
Ohamrauli, the property ultimately came 
into the possession of the collateral relation 
by purchase. The second instance is of 
Rudan Khera, where the Thakurs do not 
trace their ancestr.v back to Udaibhan and 
probably belong to a different family from 
the Thakursoi the villages in suit. The third 
case is based on Civil Court decisions, where 
the apparent mistake was made by this 
Court in thinking that no custom of exclu- 
sion of daughters w’as recorded in the 
wajib-ul-arz of that village (see judgment 
Ex. A-11, page 247, Part III). The custom 
is recorded in the wajib-ul-ai'z of Raipur 
Garhi (Ex. A-9, page 12, Part III). In the 
fourth case of Bhademao the daughter, who 
took her father’s property^ was a minor, the 
extent of the property was l/80th of the 
village and the revenue Rs. 8-14-0. Iz) 
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such a case the collateral male relative of 
the minor’s father ^YOllld not like to assert 
Lis claim. In cases Nos. (5 and 8 there is 
still time for the collateral male relative to 
sue in the Civil Court. In Case No. 7 of 
Sudhara, the female, who succeeded, deposed 
that she had litigation with her father s 
relations in Revenue and ^iyd Courts, 
but no proof of any such litigation was 
produced. Here also the property was a 
small one paying a revenue of less than 

Rs. 7. , , , 1 

I hold that the custom pleaded by the 
plaintiff is established and has not fallen 

into desuetude. „ , t i 

It is laid down in s. 233 ik) of the Land 
Revenue Act (Local Act ill of 1901) 
that no person shall institute any suit oi 
other proceeding in the Civil Court 
respect to partition or union of 
except as provided in ss. lU and 11- of 
that Act. Prior to the passing of this Act 
the Oudh Land Revenue Act, 18/ h, y^as 
in force wherein corresponding section 
barring the jurisdiction of the Lourt 

was s. 219 which laid down in cl. (d) that 
no Civil Court shall exercise jurisdiction 
over the distribution on partition of the 
land or allotment of the revenue of a viahal 
There was a separate Land Revenue Act 
for the North Western Provinces which bar- 
red the jurisdiction of the Cml^ Couit 
under s. 241 (/) of Act IX of 18/3 over 
the distribution of the land or allotment of 
the revenue of a.mahal by partition. It will 
be noticed that the present Act is much 
wider in its phraseology. 

On 29th September 1916 certain co- 
sharers of village Hanaura applied for par- 
tition of the village into separate ma/ta/s. 
The applicants were the three defendants 
Baijnath Singh, Sundar Singh and Crajraj 
Singh of the present suit, who clai^ied to 
be owners of 10 biswas, that is, half the 
village, and Surat Singh, Bahadur Singh, 
Ramadhin Singh and Basawan Singh. n 
the present suit disputes relate to the 
succession to the property of one Oulab 
Singh. The three defendants mentioned 
above, who are appellants here and \yith 
whom alone we are concerned in . 
appeal, are daughter’s sons of Gulab omgh. 
At the time of Gulab Singhs death the 
next reversioners in existence in equal 
degree were Bahadur Singh and Basawan 
Singh (the re.spondents here) Mahadeo and 
Bhabhuti, deceased brothers of Bahadur, 

&ud Jag4iuuath Singh and Sumer Singhj 

86 


who are dead and were represented in the 
Trial Court by Basdeo and Siieopul. sons of 
Jagannath. Out of the reversioners, tliere- 
fore, only Basawan and Bahadur, that is, 

2 out of 6 reversioners, were applicants to 

the partition. In the partition, a sepaiale 
mahal of 10 biswas, was allotted to llie de- 

fendants-appellants. The reversioners sued 
in the present suit for possession of this 
mahal. Their suit was decreed and hence 
the defendants’ daughter’s sons of Gulab 
Singh have appealed. 

It will be seen that the lower Couits 
decision that the reversioners were saved 
from the bar under s. 233 (k) of the Land 
Revenue Act because tliey were arrayed on 
the same sides as the defendants in the 
iiartition suit is based on a misapprehen- 
sion of the facts. Only two out of the six 
reversioners were arrayed along with the 
defendants-appellants as applicants lor 

partition. . 

Ido not think that the array of paities 

will make any diiference to the bar of 

inrisdiction of the Civil Court, iiie Reve- 
nue Court has decided that a particular 
S-annas equal to iO bisica.i mahai be allott^ed 
to the defendants, so the bar under s. 233 

(k) (if anv) will apply against the claims of 

applicants to partition also when brought 
in the Civil Court. 

In my opinion the language of the clause 
by itself establishes such a bar. It was 
argued on behalf of the respondent that 
onty questions as to the area of a mahal and 
the revenue assessed thereon are barred 
from the jurisdiction of a Civil Court and 
not any question of title. If this argument 
were correct, there would be no necessity 
to make an exception in the clause. An 
exception is made when the matter is 
generally included in the preceding words. 
The jurisdiction of the Civil Court is limit- 
ed to appeal powers under s. 112 ^^nd to 
suits instituted under the direction of the 
Collector under s. Ill for fear of a contra- 
diction between those sections and cl. (/c) 
of s 233 The provisions of those sections 

are specially excepted from the bar of the 

iurisdiclioii of the Civil Court. If the 
words “ partition or union of maiials did not 
include determination of cpiestions of title 
inferentially by the Revenue Court m favour 
of those to whom shares were alio* ted as 
separate mahals, there would have been no 
need to provide for the exception. 

A Full Bench ruling of the Allahabad 
High Court has interpreted the wording oj 
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s. ^41 (/) of the Xoith Western Provinces 
Land Revenue Act of l'^74 which, as 1 
have already indicated, was not so wide in 
its terms as tlie present cl. ■ V) of s. 233 of 
the LaTid Revenue Ar-t. In Mohamindd 
Saddiqy. Ldute U>nn (10) all the live Judges 
of the (^■'ourt held that if a tiuestion of 
title atYecting the partition which might 
have been raised under ss. 112 and 113 
of the Act (corresponding to ss. Ill 
and 112 of the Land Revenue Act) during 
the partition proceedings is not so raised 
and the partition is completed, s. 211 (/) 
of the Act debars the parties to the ]iarti- 
tion from raising subseciuently in a Civil 
Court any such question of title. This 
ruling has been followed l)y a Single Judge 
of this Court in Sa u wal Si nqk v. Bh ikitari ( 13). 
'I'he ruling of the Lull iiench of the Allah- 
abad High Court has been consistently 
followed by that Court whenever it was i-efer- 
red to before a Bench though a contrary 
opinion was given when reference to that 
ruling was omitted by Counsel appearing 
in other cases. It was followed in Xatki 
Mai v. 'J'cj Sin<jh dll, Lachman Das v. 
Hanuniati Prasad (15/, Haqhubhir v. Tulshi 
Ram 1 10), by the majority of Judges in 
Bijai Misir v. Kali Prasad Misir (17), 
Bhupal Sinqli v. (’jar/ar Si/njh (18), Rain 
Subfiaq Sitirjh v. Dip Xaraia Siu(/k ( PJ). 
In Sliatnbhu Siiajh v. Daljit Sin</h (20) and 
Kalka Prasad v. Man/nolia)i Lai (21; the 
principle of the Full Bench ruling were 
overlooked. I am in agreement with the 
opinion expressed by, (.’hief Justice Richards 
in his dissentient judgment in 39 Allahabad 
that if the two cases of 38 Allahabad were 
correctly decided the bar of s. 233 {k) of the 
Full Bench ruling cannot be maintained. 
As already mentioned the Full Bench ruling 
was not brought specifically to the notice 
of the Judges, who formed the Full Bench 
in the two cases reported in 3s .Vllahabad. 

The case reported in 42 Allahabad was 
different in facts because one mahal was 
allotted to all the parties jointly who were 


(13; 23 lud. Cas. 8G0; 1 0. L. J. 38. 

(ll; 20A. G0l; -i A. L. J. o78: A. W. N. (1007) 100. 
(15) 8 Ind. Cas. 807; 33 A. 160; 7 A. L. J. 115G. 

(IG, 20 Ind. Cas. 222; 13 A. L. J. 518. 

(17) 11 Ind. Cas. 012; 30 A. 460; 15 A. L. J. 40G. 

(18) 58 Ind. Cas. 122, 18 A. L. J. 028; 2 V. P. L. 
I A.) 306: 43 A. 88. 

(19) 04 Ind. Cas. 438; 44 A. 74; 19 A. L. J. 865; 
(1922) A. I. K, (A.) J58. 

(20) 33 Ind. Cas 10; 38 A. 243; 14 A. L. J. 293. 

Ind. Cas. S6; 38 A. 302; H A. b, J. 373. 
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parties on the opposite side in tlie Civil 
C\:)urt [Lai Bchari v. Pnrkalli /vocr (22)J 

it was argued on behalf of the resf)ond-‘ 
ents that their L(.)rdships of the Privy 
Council had not accei)ted this view. The 
circumstances, however, of the case of 
Ckukhcy Si))(/h v. Jotc Si)ir/h (IF, which 
was decided in 1!)U8, hut wliich was govern- 
ed hy Act X\'1I of lS7f) were dilTerent. 
Cnder the present Land Revenue Act a 
question of title must he settled finally in 

one of three wavs, the C'ollector rnav decline 

• * « 

to grant the apf)lication for i)arution until 
the question of title is determined by a 
competent C’ivil Court or he may require any 
party to the partition to institute within 
three months a suit iii the Civil Court for 
the determination of the question or pro- 
ceed to inquire into the mej’its of tlie (pies- 
tion -of title himself. Under the Act of 
lo7(), the second power of requiring a party 
to gel the question of title determined by 
a Civil Court within a certain fi-Ked time 
was not given to tJie Collector. He had 
either to decline to grant the application 
for partition or to iniiuire into the merits 
of tlie question of the title himself. 

When considering the judgment of their 
Lordships of the Pi ivy (Jouncil this differ- 
ence must i)e borne in mind. In that case 
Jote 8ingh respondent had replied for 
partition whereupon tiie appellant Chokhe 
yingh had objected that a certain property 
belonged to him and not to Jote fcJingh in 
the village of Bihat Biram. Jote Bingh in 
reply to this objection to a partition stated 
that the share of ^lunnu Singh should be 
divided at present according to possession 
and a separate suit will be tiled in a com- 
petent (Jourt as regards the title in respect 
to the property of Munnu Singh. The 
Collector accepted this position and pro- 
ceeded to make a partition. Their Lord- 
ships proceeded on the ground that the 
Revenue Court gave effect to this applica- 
tion of Jote Singh and the question of 
title was left to be decided by the -Civil 
Court in Jote Singh’s civil suit which was 
subsequently filed. There was, therefore, 
no ground of estoppel in the opinion of 
their Lordships. 

The provisions ofs. 219 iJ) would not be 
applicable because the Collector in neither 
declining to partition the village nor decid- 
ing the question of title himself proceeded 

to make a partition contrary to law. His 

(22) 55 lud. Cas. 22; 12 A. 309; 13 A. L. J. UO; 2 
V. V. L. JX. (AJ 30. 
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proceeding, therefoie, would be without 
jurisdiction. Their Lordships took the 

enuilable view of peruuttuig the t ivi 

Court to decide the question ol title without 
disturbing the partition already made. 
The opinion of their Loidshiirs gives no 

support to the proposition that where a 

question of title is not raised, as it ouglit 
to be, during a iiartition in the T^evenue 
Court it may be raised subsequently in a 
civil suit without the provisions of s. -dd 
(k) of the Land Kevenue Act being a bai 
to the civil suit. Abstract questions of 
equity and justice do not arise in interiiiet- 
ing a Statute unless its language is ambi- 
guous. It was represented^ that 
will be done if the plaintilTs right of agita 
ing their claim within 12 years of 
of Ahcsammat Hans Kuar in L)U ^^a^ 
curtailed on account of a partition appli- 
cation lodged in 1910, that is, from 12 year= 
to 3 years. In the present case, the plaint- 
iffs acted with their eyes open and some or 
them actually joined the defendants in 
applying for ti partition. The clear 
of a Statute cannot be destroyed by 
Courts of Law on grounds of equity oi 

unreasonableness. ^ 

By the Court.— e decree the appeal 

with respect to the Haiiaura property 

miss the plaintiffs’ suit with respect to that 

property with proportionate costs 

Courts. The Hanaura property is desciibed 

in the plaint as 8-annas zemmdan 

We uphold the lower Court s deciee fm 
possession of one anna of the Hijahia pi 
perty with the burden directed by “le louei 
Court but modify it in this respect that 

the decree shall be passed in 
Bahadur Singh to the extent ^ifonedialf, 

in favour of Jagannath Singh 

Singh to the extent of one- hud and 1 

favour of Basawan Singh to the extent of 

one-sixth. The plaintiff sha 1 r^eive then 

proportionate costs of both the 

with respect to this property. 

2’ Appeal allowed. 
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MUHAMMAD HUS3A1N* V. lUBA SAH. 

MADRAS HIGH COURT- 

Original Sidk Appeal Xo 112 of IJ-J. 

.March 10. 1025. . , , 

Presin '' — Justice Sir Kuniaraswariu Sastii, 
Ivr., and Mr. Justi^-c Krishnan 
K. O. MUHAMMAD IIUSSAIX SAIUH 

and others —Defendants— Appellants 

/ ersus 

P. BABA SAIL AND OTHERS— 
Plai.mtffs -Kespondenis. _ 

yin.-jancf. -Temple or mantaimin, binldingol, >Wir- 

m o£ evi,K.n<-e i, cannot be assumed 

that a temple, if built, would by itself amount to an 
actionable uuUanee to the ne ' 1 ! mi of ''if 


a 

a 


mucUlcst^caiiit he assumci that the , 

mantapam anneXL'.! tc a temple ^^oula he h 

■"';rXe,pmnm]‘'hl.w;wer, in the way in winch the 

temple authoritii s use tlie t.-mple or the 

ail aetiouahle nuisanec is comnuUe.l hy tlicm, a cause 

of action may arise. [V- ahi, eol. 1-] 

Appeal from a decree and judgment of 
Mr. Justice Courts-Trotter, dated tho l-th 
Julv 1025. aud passed iiithe exercise of the 
Ordinary Original Civil Junsdiction of 
the High Court, in C. b. No. 484 of 

1918. 

Mr. K. Nara Siniha Iyer, for the Appel- 

ISrll t S 

ilr. G. KrMnasamy fyer, for the Respon- 
dents. 

JUDGMENT. . 

Kumaraswami Sastri, J. 

an appeal against the judgment ot <ohief 
.lustice reslrammg the defendants by an 
injunction from proventing the P amtitts 

from building upon their lands 1 he plaintiffs 
are Dharmakarthas of the Balasubranianis- 

wami temple in Pudiipet situte in Naiayana 
Naickeii Street. The deleiidants aie in- 
terested in a mosque which was separated 
from the temple by three houses and a road 
which was about 1(5 feet broad where it 
look off from Narayana Naicken f^treet and 
was tapering off. It was about 13 feet 
broad by the time it reached the end of the 

mosciiie Tlie temple originally was in a 

small building but subsequently the D tp- 
viakarlhas acquired three houses "’b'di 
brought the temple property to the street 
which separated the ino&tjue from the 
three houses. Having purchased the pro- 
oerty the Dharmartkarthas wanted to erect 
a mantapam after demolishing the three 
houses which adjoined the original temple. 
In this they were obstructed by the Muham- 
jnadans who "were interested in the mosc^ue, 
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There were Police proceedings and ihc 
plaintihs had to ero to ('oiut l)e'‘‘ause they 
were re-'liained Ity Ihe onlerot' a Maei^traie 
ftoin Iniildity^^ upon the tmijile jtiopeity. 
The smt was orit;Inally tried hy Mr Ju's- 
ti<*e r>d;ewell wta> th.Miudit. Ihc idaiiililTs 
had niieiuse of action and disnur-.->ed it. 
On ap])eal it was remanded hy Justices 
Aylinir and njrrersand the suit liuahv 
came on for 1 rial before the Chief Justice. 

1 here w<is no evidence let in on remand 
and, so far as the eAudem-e in the ca^e 

goes, there is noevidence that the Imilding 
propos d to be erected would necessarih' l)e, 
a nuisaiice. Iti the plaint which Wtis tiled 
in the suit all that is said in ))ara. 10 is 
“ with a view to meet the essential reqnire- 
nients of the temple and its worship|)ers, 
the phiintitl's demolished the house marked' 

B just next t ) the temple with a view to 
build on its si‘i' a in>i n(it /ni m to he used foi* 
various pur|K)ses cujueeled with Ihetem- 
])le 1 said bf tore there was no evi- 
dence to show that tliis biiildinir. if erected, 
would necessarily amount to a nuisaticc so 
as to entitle the Conit to i)revent the l.)uild- 
ing in anticipation of a nuisance that was 
likely to be caused. .Mr. Xarasimha Iyer 
argues tliat the very fact that a temple' is 
going to be huiit rtecessarily would l.)e a 
nuisance to tlie adjacent inhabitants owing 
to the music and the tom-tom and other 
accompaniments of a temple. I do not 
think we can hoM in the ab-ence of 
evidence that the mere fact that a 
temple is l)uilt would justify us in as- 
suming tiiat the temple, if built, would be 
an actionable nuisance to the neishl^ours 
of the locality ; much less can we lihld that 
the building of a manlaptini annexed to a 
temple would l)e such a nuisance. The 
temple according to the plaintitTs, and it 
is not found against, was an old temple 
which existed lor several years. It was 
about three houses off this mosque and any 
tom-tom must have been a nuisance for 
several years. There is no objection now 
to the worship which is conducted in the 
temple but it iscomplained that the build- 
ing of that mantapam will create such an 
actionable wrong as to justify its preven- 
tion. As I said before, I do not think we 
can hold in the absence of any evidence 
that it will be a nuisance. Several cases 
were cited by Mr. Xarasimha Iyer but they 
were all cases where there was evidence 
that there was a nuisance or that the 
proposed building was of such a character 
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as necessarily to amount to a nuisance if 
completed, but in the case before ns those 
ehniumt-, ajv w;mting. M'e think tint Jus- 
ti.*e (’outts- Trotter has correctly delhied 
tlie nglits of the parties. Jlcsays in his 
judgment "the Dhurmakdruthns are entitled 
to alter and extend the fu'esent temple 
Imilding marked A in any lawful manner 
they (dioose and to erect on the sites marked 
B. I) and i-: any buildings which shall 
cotif.)rni to the ]-equirements of the Muni- 
cipalBiwuow or hereafier t i he iu force 
and that the defnidants are not entitled to 
interfere iu any way with such acts of the 
Iilaiutiirs”. 'This is the sole declaration 
which the learned Judge says he makes. 
As regards tiu' argument that it m iv be 
a musauce, later on tin Jmlge observes 
'■ I am not going to make anv declaratinji 
t aichingtln user of the Imilding, and when 
I ivsiraiu th-- Muhammadans from interfer- 
ing i mean fnun iiiterfciing hy plivsical 
a 't.-^. It is dilli -ult to see h(.)w auv objec- 
tion can he taken t., the iniua.'liou as 
actually granted hy the leaniej Judge or 
to tin decree in whicli tint injiictiou is 
embodied uule.ss we can hold that tin niero 
nuiiding would hesurdi an act as ince.ssarily 
to amount to a nnisance as to which there is 
no evidence whatever. In these circumstan- 
ces, id) not think there is anv reason for 
lutertenng with the judgment of the learii- 
eri Judge who has confined the injunction 
to legitimate limits so far as the plaintiffs’ 
lights are eoncei'neJ. Tlieaiipeal, therefore, 
fails and is dismissed with costs. 

Ihe |)laiatiffs have tiled a memorandum 
of olqections but I do not think there i.s 
an\ thing in it. iSo far as the orders of the 
Magistrate are concerned, the learned Judge 
was light in saying he could not interfere 
with those orders. 'J’hey were passed by 
the Government and the Magistrate in the 
exeicise of theii discretion. iSo far as the 
costs aie concerned J do not see any princi- 
ple w’hich the learned Judge violated. The 
plaintiffs expressly asked in their plaint, 
prayer C to set aside the orders and the 

learned Judge held that he had no power 
to do so. lothat extent the ciaiin failed 
and the learned J udge was right in giving 
the defendants some benefit in respect of 
the reliefs which the plaintiffs asked in- 

memo of objections 
fails and is dismissed with costs. 

Krishnan, J. — The facts of this case are 
all set out in the judgment of the learned 

(Jhisf J ustjee and also 1117 learned brothejf 
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who has just delivered his judgment. The 
appellants' argument is based on the con- 
tention that the building of a temple i^s in 
itself a nuisance to the neighbouihood as 
there is likely to be some music and other 
noises emanating from the temple when the 
worship in the temple goes on. The appel- 
lants’ Vakil, therefore, wanted us to hold 
that the building of a temple, particularly 
in sbrest in a city like Madras, must be 
treated as in itself a nuisance and be 
inhibited by an injunction order. I am en- 
tirely unable to agree with the learned 
Vakil for the appellants that the building 
bfatemple can be treated as in itself a 
nuisance. If afterwards in the way in 
which the temple authorities use the temple 
an actionable nuisance is comitted by them, 
it will be time enough for the appellants 
then to take action. The declaration that 
has been given by the learned .Tndge in 
this case will not prevent their rights being 
put forward in any Court if they do have 
anysuch rights resulting from the action 
of the plaintiffs. So far as I can see the 
declaration that lias been given to the 
plaintiffs is one that cannot be objected to 
at all. The learned Judge declares that 
plaintiffs are entitled to build in a lawful 
maimer whatever building they like to put 
upon the site they have acquired and that 
is a right which every owner of property 
has got. It is not protended that the buihi- 
ing in this case will in any way interfere 
with the light and air or other rightsnf any 
neighbouring owners There is no ground 
whatsoever for objecting to the declaration 
granted. The learned J udge says express y 

in his judgment that he was not going to 

make any declaration touching the user of 
the building and, as I say, if tbe user 
proves to be a nuisance, it will be time 
enough for the defendants to take action. 

In the memorandum of objections, it was 
urged by the plaintiffs that nothing is said 
in the decree about their right to build a 
gate. Although there may be nothing 
expressly in the decree the learned 
has stated in his judgment that “ the plaint- 
iffs can build what they like; they can 
build a gate if they like". Evidently the 
right to build a gate is included in the 
right to build given by the decree, i here 
was no object in filing the memo, of objec- 
tions on that p >int. As regards the costs 1 
a"ree that this is iiot a case in which w'e 
can properly interfere with the discretion 
exercised by the Trial Judge, The appeal 


UMIR-UL-UMRA. 

fails as also the memmorandiim of objec- 
tions and they are disiuisse<l with costs. 
y X. v. Appeal dismissed. 
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UMIR-UL-U.MRA B-VIIADRU and (ithhus 
— Petitioneus Nos. 1, 2 and 4 Pi.aintiffs 
N os. I, 2 AND 4 — Respondents. 

Civil Procedure Code (Act of P.IOS), s. J^S-lJecree 
directing i'ecovery from one party only on failure of 
another party to pay— Limitation for execution aganist 

former, commencement of. . , r^ j t 

' l»er Pliillip-‘f, (ajjreeing with Davados.'i, J 

Wallace, •/., canO-a).-— Where a decree directs tliat 
monev 1)3 recoverable from a party only on failure to 
recover from another party, the execution of the 
dpcre 3 baom^'S barred against the former aftej- 
twelve years from the date of the decree, [p. bOj. 

^'^Where a decree directed “that lirst defendant do 
Piivto plaintiH his costs of the suit; that in case of 
failure to recover them from lirst defendant, the same 
be recovered from tlie incrmie of the trust prof»ert>’ : 

that under the provisions of s. LS of the C. 

1» t’ the decree became incapable of execution 
against the trust property after the expiry of twelve 
years from its date. [p. bOa. cols. 1 & 2-1 

Jnanendra Xoth Hose v. Khulna Loan Company, 
Limitel, 21 liul. Cas ;15: 18 0. W. N. 4t)2. and Khnlna 
Loan Company v. Jnanendra Nath Bose, 1.5 Ind. Cas. 
435- '2* C. W. N 115 (P. O.), relied on. 

” liimeshvar Singh v. flomeshar Singh, 5'J Ind. Cas. 
630 40 M L J. 1:1 P. W T. 7.31; 10 A, L. J. 26; (1021) 
M W V 21; 33 O. L. J. 100; 25 C. W. N. 337; 6 P. L. 

J i;i2- 13 U W. 516; 23 Bom. L. R. 721; 30 M. L. T. 

ISO 48 1. A. 17 (P. O.L explained. 

1 v Venkatachela Mudali, 37 Ind. Cas, 

74'l -iS M 9S!)-. .-il M. I.. J. --.l.-i; (li)IC) 2 M. W. N. 29G; 
20 il. L. T.391; I L. W. 507, hold overniled. 

Apppo-l Rgaiust an order of the District 
Uourt Kurnool, dated the 20th August 1923, 
in E. P. Xo. 12 of 1922, in O. S. No. 17 of 

1901. 

This appeal coming on for hearing on the 
1st December 19 lM, upon perusing the 
petition of appeal, the order and judg- 
ment of the lower Court and the material 
papers in the case and upon hearing the 
arguments of Mr. L. S. V iraraghava Ayyar, 

for the Appellant, and of Mr. K. V. Krishna- 
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swami Ayyar, for tlie Tvespondents, and the 
case having stood over for consideration 
till the 8th January 192.1, the C'l^nrt (De- 
vadoss and ^Vallar'p. JJ made tlie follow- 
ing Order of Reference to a third 

Judge : — 

Devadoss, J. — The main f[uestion 
argued in this appeal is whether the execn- 
tion of the decree in plaintilYs' favour is 
barred by reason of s, 4.':^ of tlie (’. P. C. 
The District Judge has held that the execu- 
tion application is not barred by limitation 
and the 1st respondent in the lower Court 
has preferred tins appeal. The decree in 
O. S. No, 17 of 1901 was passed by the Dis- 
trict Court of Kurnool on oOlh ^larch lOul. 
It was confirmed by the Iligii ('ourt on 17th 
January 1907. The defendants in that suit 
were the trustees of a religious and ( harit- 
able institution. The defendants were re- 
moved from the oIHce of trustees, and the 
1st defendant was directed to pay the plaint- 
iff's costs and in case the plaint itf was 
unable to ol)tain the costs from the 1st de- 
fendant, he was to recover theni from the in- 
come of the trust in-opcily. A ttenints were 
made hy the plaiutill to recover tlie costs 
from the 1st defendant, ancl he recovered 
only a portion and a considerable amount 
now remains to be recovered. The plaint- 
iff's legal representatives iiave now applied 
for execution against the income of the 
religious and charitable institution, namely, 
the darya. The contention of Mr. Virara- 
ghava Ayyar for the appellant is that the 
decree being more than 12 years old is 
incapable of execution liy reason of s. 48 of 
the C. P. C. Section 4S, cl. 1, is in these 
terms; “Where an apj)lication to execute a 
decree not beinga decree gran ling an in junc- 
tion has been made, n(j order for the execu- 
tion of the same decree shall he made upon 
any fresh application presented after the ex- 
piration of 12 years from — (a) the date of the 
decree sought to be executed, or (6) where 
the decree or any subsequent order directs 
any paj^ment of money or the delivery of any 
property to be made at a certain date or at 
recurring periods, the date of the default 
in making the payment or delivery in 
respect of which the applicant seeks to 
execute the decree." The decree in this 
case being a decree for mone^q and there 
being no time fixed after wliich the plaintiff 
was to proceed against the darga property, 
it is urged, the application after 12 years 
from the date of the decree is barred under 
S. 48. The District Judge following Aiya- 
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v. '[’oTkatachcla Mudali (1), and 
Narajiaiia Iyer v. Singaraveloo Va^inian 
(2), held that the remedy against the income 
of tlie darga was available to the plaintiffs 
onl>' after he exhausterl Ins remedies against 
the bs' defendant, and, therefore the plaint- 
iff had 12 years’ time from 1915 when lie 
failed to get tlie amount from the 1st de- 
fendant. 

Under the C. P. (\ of 1S82 s. 230, “a 
decree for payment of money became barred 
after 12 years from (u) tlie date of the 
decree sought to he enforced or of the 
decree... on appeal affirming the same, or (6) 
where the decree or any suVisecpient order 
directs any iiayment of money, or the 
delivery of any property, to be made at a 
certain date — the date of the default in 
making the ]'>ayment or delivering the pro- 
jierty in respect of which the applicant 
seeks to enforce the decree." Under the 
old C. P. (\ attemiJs were made to get 
over the 12 years' period by showing 
that the decree was not a decree merely 
for money. In Vaidhiuadasainy Ayyar v. 
Sowasundram Pillai (.3} it was lield that “a 
decree directing the sale of mortgaged pro- 
perties in default of jiayrnent of money is a 
decree for money, whether there is a direc- 
tion to pay personally or not and whether 
the remedy against the property is exhaust- 
ed or not. Sucli decrees will be money 
decrees under ss. 230, 258 and 295 of the 
C P. (A, although they will not he so under 
S3 220 and 222 of the Code." Under 
the present Code there is no distinction, 
made between a dei^ree for money and any 
other decree. Section 48 is clear in its 
terms, and no distinction, therefore, could 
be made between a decree for money and 
any other decree. The section provides 
for decrees whereby money is made payable 
on or after a certain date or money is pay- 
able by instalments and for cases of recur- 
ring liability as in the case of decrees for 
maintenance, etc. The question, therefore, 
is whether a decree which does not come 
within one of the exceptions to the 12 years’ 
rule in s. 48 can be executed after the ex- 
piry of 12 years from the date on which it 
was passed or affirmed hy the Appellate 
Court. The argument advanced for the 

(1) 37 Ind. Cas. 711; 40 M. 98S>; 31 M. I.. J. 513; 
(11)15) 2M. W. N 296; 20 M. L. T. 391; 4 L. W. 
507. 

(21 42 Ind. Cas. 2S2; 33 M. L. J. 543; (1917) iJ. W. 
N. 845: (> L. W. 67.5. 

(3; 28 M. 473; 15 M. L. 120. 
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respondent and which has found favour 
with the lower Court is that the decree 

against the income of the dar^a was unexe- 
cutable till the remedy against the 1st de- 
fendant was exhausted. The tenns of the 
decree are against such a construe lom 
All that the decree says is in case of faiiuie 
to recover the costs from the Ist defendant, 
the same shall be recovered from the incoine 
of the trust property." Can it be said in 
this case that the plaintiff has T.' years from 
the date of tlie decree for pursuing his remedy 
against the 1st defendant and on ^ 

realize the amount from him, he could pr 
ceed against the, income of the din-(ja loi 
anothe" 12 years? Where the decree does 
not specifically mention the period alti 
which the decree becomes executable against 
a particular individual or institution the 
decree is deemed executable from the date 
on which it is passed ; supposing a deciee 
directs the principal debtor to PT' J 
decree amount and that on the ailureof the 
plaintiff to recover it from the piincipal 
debtor, he should be entitled to P"'®®®®'? 
against the surety, it cannot be said that 
the creditor has 12 years’ limitation against 
the principal debtor and another 1- > 

against the surety. The decision in A 
samier v. Venkalachela Mudab (1)."“/® ‘ 
was followed in Xaragana Aiijarv.SnHjCi a- 
veloo Vannian (2), no doubt, supports the 
contention of the plaintiff to „ 

Full Bench held that “where a niortpge- 
decree provides for recovery of any balance 
from the other properties of the mo>'^agoi 

in case the sale-pioceeds of the moitoaged 

properties are found insullicient to satisfy 
the entire decree amount, the decree holder 
has, under s. 48 of the C. Ih 0. t"'elve yeais 
for the recovery of such balance recko 
from the time when it is as®®'’/,')'.®®/' 

due." AbduriRahim, Officiating ( hief J«sJ.‘®®’ 

observed at page 907* “When the reliefs 
given in respect of those rights are dis- 
tinct and enforceable at different periods of 
time, then for purposes of execution, mere 
is in fact, more than one decree, though ern- 
bodied in one document. In such cases, it 
is only reasonable to hold that the dale of 

the decree sought to be executed ^^uthm 

the meaning of s. *18, cl. (a) of the C. 1 - . 

may not be what it bears on its face, it is 

the date when the particular adjudication 
sought to be enforced becomes ripe for exe- 
cution according to the terms of the 
decree “ This obse rvation is as regards a 


*Fag© ot 40 Al. — 


mortgage-decree whereby' the other pro- 
pertiM of the mortgagor could be proceeded 
against onlv after exhausting the remedy 
against the ‘mortgaged properties. In the 
present ease who is to determine 

all the remedies against the 1st defendant 

have been exhausted? The decree s'‘®P'-' 
savs that in case of failure to recovei the 

co'sls from the 1st defendant, '1^® 
recovered from the income ot the trust 
property. It is not a condition precedent in 
his demee that all the remedies against the 
1st defendant shouhl be exhausted befoi^ 
the income of the property could be pro- 
ceeded against. This ca.se on the fa®'® 
distinguishable from tlie decision ‘® 

tnthoiitv of the Full Heuch decision m 
TiXmier v. Vcnkatachela Mudali {D has 
been considerably shaken by the decision 
of the Privy Council in khnlna 

vduW Jnantndm ^dth (4). Ibeie 

the 'same point as was under consideration 

in t 7 b;as-amie?* V. Vei)katacheld Mudali (1) 
[he subiect of decision. The Calcutta 
Ilit^h Court disallowed the contention that 
the” decree should be read as directing the 
payment of money at a certain da e, that ‘S 
bterthe mortgaged properties had been 

terms of s. 18 seem to us to be perfectly 
dear^ and according to that section time 
Sm^’ from the date of the deci.e^ Die date 
of the deciee is fixed by O. XX, r. 

we cannot understand how there can be 
Tnv other date of the decree, from which 
Pmitalion should run. It has been suggest- 
ed baUds case may be regarded as one 
h^vhichthe decree directed the payment 
of money to be made at a ceitain date 
namely, after the mortgaged property had 
Vippii sold It appears to us that a direction 
S such a kind would, certainly, not be a 
direction to pay money at a certain date. 
The date would not be ceitain. 

On appeal to the Privy Council, the judg- 
ment of the Calcutta High Court was affinu- 
ed In ihe course of the argument the 
learned Counsel for the appellant urged the 
very same argument that was put fonvard 
in \iyasumier v. Venkalachela Uudali (1). 
He submitted it was not an eflec ive decree 
as it could not be enforced until all the 
mortgaged properties had been sold, and 
Hme therefore, did not begin to run against 
the appellant from the date of the decree. 


[4) 4j Ind. (' as. 22 C- W- N. U5 


1 


6C0 

The law required that two decrees ou<^ht 
to V'e made : “The appellants are entiUed 
to 12 years from each decree, tliat is, from 
the (Jocree for sale as well as tlie rloci’ee 
nnder s. Di.).' Lord Dunedin, in deliveriim- 
tlie judgment of their LordsIiii)S, simplv 
stated: “'Hieir L.rd-hips did not see any 
reason to diifei’ from the judcrment f)f the 
lli^h Court in Mii- ease. " It is snsr^ested 
for the respondents tliat this dpcision has 
not 'oeen I’cj'orted in the Indian Law 
Reports and, therefore, it is not l>indin" on 
us. The Indian Law Iteports Act, Act 
XVIII of 1^75, s. .‘j. is in tliese terms; "Xo 
Court shall he hound to hear cited, or shall 
receive or treat as an authority binding on 
it, the report of any case decided by any 
of the sai<l lligli Courts on or after the saitl 
day, other than a reiiort publishe<l under 
the autliority of the (lovernor-Ceneral in 
Coiincih This act has no a|iplication to 
a decision of the Privy (’oimcil, ami. there- 
fore, we are at liberty to refer to unauthoriz- 
ed report of the decision of the Privy 
(-ouncil and, if we are satisfied that it is a 
correct report, we are l)ound to follow it. 
The point was specilically raised before the 
Privy Council, and their Lordships over- 
ruled the contention of the a])pellant. This 
decision of the Privy C’ouncil was followed 
in Ho tiQsh i Koi)' V, ('hatterjcc 

(5). In Rdnicftlu'f't )' SitKjfi V, JItirnes'h v(i r 
Singh ((h, there was no executable decree 
against Lkradeshvar on the date it was 
passed. As observ^ed by their Lordships : — 

‘ The decree against Lkradeshvar could not 
have been executed without a further appli- 
cation This application could not have been 
made till Ekradeshvar had come into posses- 
sion of the propertyof Janeshvar.and l)y Art. 
181 in the Schedule to the Thmitation Act tlie 
period of limitation for making an appli- 
cation is tliree years from the time when 
the right to aj-iply accrues.” In the iiresent 
case no fresh decree need be passed against 
the darga as the decree of 1901 enables the 
plaintiff to proceed against its income on 
his failure to recover the decree amount 
from the 1st defendant. 

It is contended bv iMr. K. V. Krishna- 

• 

swami Ayyar for the respondents that there 
was no executable decree against th^^ in- 
come of the till the remedy agiiust 

(5) r.n I'vl. Cns. 7.S8: .'M C. L. J. 1G7. 

(G) 5n IikI. Cas G::6: 40 L. J. 1: 1 P. L. T, 7.31; 
10 A. L. J. 2(>: (1921) M. W. N. 21; 33 C. L. J. 10:); 25 
C. W. N. 337: G P. L. J. 132; 13 1.. \V. olG; 23 Horn. 
L. R. 721; 30 M. h. T. 189; 48 I. A. 17 (P. C.). 
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the 1st defejidant was exhausted. He con- 
tends that the Privy Council case even, if it 
be an authority, cannot a[)ply to the pre- 
sent caso, ns the uiuitgagoi- was only one 
])'^rson against whom the decree was passed, 
thougli t lie mortgaged prop-rty was to be 
proceeded against in the first instance and 

afterwards hi^ other properties wei-e to be 

proceeded against I do not think the 
Privy Council deci-^ion can he explained 
away on tliis l?asis. Whether the decree is 
against one person or more than one person, 
unless a time is fixed for proceeding against 
any particular person, limitation under s. 18 
would begin to run from the date of tlie 
decree and not from any other date 

It is also contended that time should he 
calculated only from the date of the decree 
which is sought to he executed, namely, the 
decree against the darga, in other words 
tliat the decree consists of two deci'ccs, one 
against the 1st defendant and tlie other 
against the darga. Whetiier the remed}* is 
against one or more persons is immaterial 
so long as no time is fixed for the execu- 
tion of the decree against the particular 
individual. The mere fact that, in the first 
instance, the 1st defendant should he pro- 
ceeded against and on failure to recover 
the amount from him the income of the 
darga jiroperty should he proceeded against 
is not tantamount to fixing a particular 
date, after which alone the decree against 
the darga could he executetl. If such a 
contention is tenable the question would 
arise: \Vhen was tlie failure to recover tlie 
costs from the 1st defendant? and what 
amounts to a failure to recover costs from 
the 1st defendant? I do not tliink such 
a contention is tenable in the nl'Sence of a 
specific date in the decn e after whi di alone 
ii is to he executed against tlie particular 
individual or institution. 

In iU'ipaldas Ganjiaidas v. Tribhoran 
Jethiram (7) it was held that the applica- 
tion for execution of a mortgage-decree 
more than twelve years after the passing of 
the decree absolute was barred by s. 48 of 
the C. P. C. In that case the main argu- 
ment was that the decree was nnder the 
Code of 1882 and that s. 48 did nf>t apply 
to a decree passed under the old Code. A 
Dench consisting of the learned Chief 
justice and Fawcett, J., held that fh tt con- 
tention was uiitpuable. Maoleod, C. J., 
oliserved at page 370*: “It would have been 
(7) 59 Ind. Gas. 790; 15 B. 365; 22 Bom. L. R. H20, 
♦Page of 45 B.— fEUJ ' 
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better if tbe attention of holders of mort- 
gage decrees had been drawn to the alteia- 
tion made by s. 48 of the Code of 1!)08 so 
that they might have been able to realize 
that no fresh application for execution 
could be entertained after the expiry of 
twelve years from the date of their decrees. 

In that case the defendants Counsel did 
not raise the contention that the moitgagee 
decree-holder had 12 years' limitation from 
the time the mortgaged property was sold 
for proceeding against the other propeities 
of the mortgagor. 

The case in -In/asamu’?* v. ^ eftkatacneia 

Mudali a) was decided in August 191 ) and 
the decision of the Privy Conned in 
Loan Company v. J nanendra ^ath 

was on 2lst June 1917. The decision of the 
Madras High Court does not seem to have 
been brought to the notice of their Loid- 
ships; but that is no ground for holding 
that the decision in A iya.s-amic?’ v. \ oikata- 
chela Mudali (1). is a proper enunciation ot 
the law on the subject. 1, therefore, holrl 
that the plaintiffs' application for execution 

is barred under s. 48 of the 9 r A;* f ^i 
The next contention on behalt or me 

respondents is that the order was made on 
3rd March 1916 for payment of the amount 
due in three instalments and the 
tion, therefore, is in time. Under O. A A. 
r. 11, the application is to be made to the 
Court which passed the decree within six 
months and the order could be made on y 
with the consent of the decree-holder. 
But the application to pay in instalments 
was made long after the passing o le 

decree; and from the order of the 
Judge it does not appear that th? plain i.ls 
consented to receive the amount in thiee 
instalments. It is not neces-jarj o can 

sider this in detail. . , • r 

Wallacs, J.— I regret tliat m this case I 

have not been able to agree witli my learned 

brother. . 4 .- 

It is clear that a narrow interpi^lation ot 

the strict terms of s. 48, C. P. C., 
great difficulties in the application of the 
section to particular case? If the decree 
is not executable except on the happening 
of certain contingency and tliat contingency 
does not happen until aft^r twelve years, is 
the decree waste paper? Or to take an 

illustration given by Sidasiva 
Aujasimier v. Venkatachela MaO.aU (i;, 
when a compromise decree is passed makiiig 
a certain sum payable to a minor girl 
oa her marriage and she does not 
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marry until after 12 years from the date of 
decree, is the decree waste paper ? In the 
case of such decrees, it is clear that the 
decree itself implies that there shall be a 
subsequent order or direction by the Court 
that the time for executing the decree has 
arrived and that from that date the deciee 
is executable and time will begin to run. 
Such an oi-der need not perhaps he explicit, 
although it will be better if it were so; but 
it certa'inlv is implicit. 'I'he (’ourt in de- 
ciding whether such a decree was time- 
barred, would enquire lirst, whether 12 years 
had run from the date when the decree 
became executable, that is. it w'ould decide 
as on what dale the decree became ex- 
ecutable and then begin to compute the 12 

vears fr-om that date This is on the well- 
known principle that a decree which cannot 
be executed cannot be lime baired. The 
Courts w'ould stultify tliemselvcs if they 
administered jnslit-e on the theory that a 
parly will be ban-cd from a relief because 
he did not seek it during a ^-'eriod when it 
was not open to him to seek it. 

In order to reconcile this pidnciple with 
the strict w^ording of s. -l'^, V. P. C., soine 
learned Judges have at limes held that the 
phrase '-souglit to l)e executed” in cl. 1 
a) indicates tliat the date has to be as- 
certained with reference to the time when 
the decree becomes capable of execution. 
Other learned J mlges have held that the 
word “certain" in cl. I (J) means “that 
which mav be rendered certain. 1 would 
suggest tliat the difficulty may be resolved 
by'^giving a liberal iuterpretation to the 
words “oranv subsequent order” in cl. 1 {h). 
CleaiTv such subsequent order must be one 
contemplated by the decree. But if the 
decree requires such subsequent order to be 
made before tlie date on which the inoney 
is to be paid or the property is to be deliver- 
ed becomes certain, and iflliat date is not 
certain without such order, then limitation 
will be^in to run from the date of such 
order *^The order becomes in a sense a 
decree within a decree. It xvould be passed 
naturallv by the Court which passed the 
decree acting as such and not by the Court 
executing the decree [see Jurawan v. 
Mahahir Dube (8),] Such an order, as in- 
stanced in that case, would bean order under 

O XK r 11. C. P. 0. But I can see no 

reason why the phrase should be confined 

to'such orders. In the case of a decree on 




44 lad. Oas. 24; 40 A. 198, 18 A. L. J. 7X. 
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Ihe face of it not immediately executalde, 
there ought to he a subsequent older de- 
claring it to be now executable. 

if the decree directs payment on a certain 
contingency happening, there ought to he a 
subsequent older declaring that that con- 
tingency has happened. If the decree is 
not executable against a certain )>erson 
until and unless a certain contingency 
happens, there ought to be a subsequent 
order declaring that that contingency has 
happened and tixing the date of its occur- 
rence. Such subse<[uent order will direct 
the payment of money or delivery of pro- 
perty to be made at a certain date, and cl. 
1 (b) will then apply in terms. 

The decree now before us cleclared that 

tlie trust was only liable if and when the 

1st defendant failed to satisfy llie decree 

personally and totlie extent to which he so 

failed. This implies that, before tlie trust 

can be made liable, there must be a further 

order of the Court. imi)licit if nut ex[)licit, 

that the 1st defendant has failed l)V some 

« 

particular date to satisfy the decree, and 
laying down to what extent he has failed. 
Only then has the right to execute the 
decree against the trust accrued, and only 
then, on tlie geneial princi})le laid down 
abov’e, does the deciee become executable 
against the trust and limitation begins to 
run against the decree-holder in respect 
of that relief. Tliis jirinciple is clearly 
not alTected bv the fact that the decree 
was immediately executable in some 
other form or against some other person. 
When the decree-holder has been prevent- 
ed by the decree itself from seeking his 
remedy in the form in which, or against the 
person against whom, he now wishes to 
seek it, then the decree itself implies that 
there must be a subsequent order remov- 
ing this bar to execution in the desired 
form, before the decree-holder can have the 
right to execute it in that form or against 
that person. The decree- holder, when he 
comes to execute against the trust is in 
substance, although perhaps not in form, 
asking for an order that his remedy agairist 
the trust has opened, and it is the duty of 
the Court to consider whether it has so 
opened, that is, whether there is a failure of 
the tirst party to satisfy the decree, before 
it allows the decree-holder to pursue his 
remedy against the trust. 

It is clear also, I hold, that in the case of 
a decree like the one now before 11 *=. it 
must be the Court and no one else vhois 
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to he the judge when the second icmedy 
provided for in the decree has opened, that 
is, in this case, when the failure of the fiist 
party to satisfy the decree occurred. It 
cannot be tlie deciee-holder because it 
wcmld be always open 10 the second parly 
against whom execution wass(mght to con- 
tend that tlie decree-holder had not ex- 
hausted his remedies against the principal 
party or tliat the piineipal party was col- 
luding with the decree bcdder against him 
and, therefore, if was impossible to say that 

there had been as vet anv failure to satisfy 

% • • 

tlie decree, and an Kxecuting Court would 
certainly not peimit tlie decree-liolder to 
execute against the second party until lie 
has salistied the (’ouit tluit the juincipal 
party lias failed to satisfy the decree, and 
that there is no further leasonable liojie 
of his lieiiiiT able to satisfy it. Therefore, 
it must he left to tlie Court to decifle be- 
tween these contlicting views. That is only 
to say that the subsequent order of the 
(''ouri which the decree implies nui.'^t I e a 
judicial order. Tlie Cv.urt will further ( n- 
(juire whether the deciee-holder has been 
diligent in coming forward to enforce his 
remedy against the second party, diligent 
both in enforcing his remedy against the 
first party and diligent in coming foiwaid 
to obtain an order, implicit or explicit, that 
his remedy against the second party has 
now opened. I'nless the decree-holder at 
once diligently executes his decree against 
the principal party, his remedy against the 
second will not accrue, and the ordinary 12 
years' rule will apply. But if owing to 
circumstances not under his control, scir.e 
obstruction to execution which he has to 
surmount, he is unal)le, say for sc me years, 
to pursue to the end his remedy against the 
principal party, so that his diligent and 
bova pursuit of his rem.edy against the 
principal party rccupies, say, 12 yeais, 
from the dale of the decree, then, iinless 
the view I indicate prevails, he is deprived 
of the very remedy against the second paity 
which he obtained by his decree. 

I would hold, therefore, that in a case like 
the present the decree-holder’s remedy 
against the second parly accrued not on 
the date of the decree hut on the date of (he 
failure of the first party to satisfy the decree 
wliich date must be fixed by an order of 
Court, and that limitation begins to run in 
respect of that remedy from Ihe date of 
that order. Such order would, in my view, 
have the effect of a fresh decree directing 
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the payment of money by the second paity 
to be made from the date of its order, and 
6. 48 would apply to it as such; that is, i- 
years’ limitation for the relief against the 
■second party will run from the date of such 

^’^An'^^a^nalogous case would be that of a 
mortgage-decree which provides foi le- 
covery of any balance from the other pio- 
perty of the mortgagor in case the sale- 
proceeds of the mortgaged property are 

insufficient to satisfy the 
amount. In such a case a hull Bench o 
this Court has held that when the reliefs 
given in respect of rights under a deciee 
are distinct and enforceable at d'^^rent 
periods of time, then for purposes of execii- 
Ln there is in fact more than one decree 
although embodied in one document and 
that the decree-holder has, midei s , - 

years from the time when such balance is 
'ascertained to be due, thusimp ying a sub- 
"rquent order of the Court declaring on 
what date that sum was ascertained to be 
due. It m ilt hi a bnitted that the author- 
ity of this decision 

later Privy Council case ^^porled iib kindna 
Loan Company v.Jnanendra 
a case reported with disconceiting y 

wo^i.1 

Judge in that case dated the 1- 3^^ 
from an order under s. 90 of the I ransfer 
of Property Act. This was an appeal from 
tL Cafcutfa High Court which ^^^d fo low- 
ed the view that if the decree onginallj 

provided for realization of the Bom 

the other property of the P]dgment-debtm 
an order under s. 90 of the Transfer of I o 
perty Act was not necessary, hee La la 
Tirhini Sahai v. Lalla Ilurruk Narni/i (9), 

Ind hi any case was an order in execution 

and not an order in the suit. may be 

that the flig'i Tl he an 

the terminus a quo of s. 48 could 
order in execution, and, therefore, held the 
aoplication for execution barreffi anrl 
?Lt their Lordships of the Privy Counci 
who give no reasons for their judgmen 
followed that line of reasoning 1 do not 
think that report is full enough us to 

conclude that that ruling has rpersed the 

principle of our Full Bench ruling. It may 
be noted that another Privy Council ru mg 

in Rameshvar Singh V. Homeshuav S^nghib) 

holds with reference to an interpretation 
of Art. 182 of the Limitation Act that in 

(9) 21 0. 26, 10 Ind. Dec, (s. s.J 650. 


the case of a decree not executable except 
on the happening of a particular c°iding- 
eiicv, time will not begin to run until that 
contingency occurs. If the lu bug in 
Khulna Loan Company v. Jnanrndia Lath 

Bo.ic ( 4 ) really means that in all ca?rs ot 

decrees, whether immediately executable 
or not, the decree is to run f, 

that will contiict with the principle of this 

ruling, since in that case the decree may 

become time-barred before it ever 

capable of being executed ' "p 
\arayan v. Timmaya (10), a case of a decree 

against a principal and a surety does not 

assist. The decision there turned c'l "’e 

might proceed either against the pnncipal 
or against the surety, execution proceediivs 

against the former will avail to save b^i 
of time against the latter, \arhar haghu- 
nath Xaphad V. Knshnaji Ooiand. 
vandi (11) is somewhat analogous to Uie 
present case as the iiersonal remedy against 
the iudginent-debtor only came into force 
on the happening of a certain ccintingency 
and the Court held that limitation began 
to run from the happening of that cojOing- 
encv The decision in Parbbu Knraui 
Singh V, Lalji Singh (12) does not seem to 
me to assist and I donot think it necessary 
to dwell on other cases cited before us 

My general conclusion then is that nhat 

is essentially re(|uired before V*"' 
begins to run in a case of this kind is an 
order of the Court stating that the deciee- 
holder’s right to execute against the second 
party has mther accrued from a fixed date 
from which time will begin to run against 

him in the matter of that supplemental exe- 
cution or that it has not accrued at all. in 
the present case there is no such order and 
I think it is essential that there should be 
such an order. The lower Court has not 
adopted the proper principle m ‘’^iding 
that the right accrued in 1915. It n^es 
that date merely because the decree holder 
chose then to abandon his remedy aga'^t 
the 1st defendant, and to seek his 
against the trust, that is, it has allowed the 
decree-holder himself to decide vvhen his 
ri<^ht to proceed against the trust began. 1 
am clear that that is not the proper ;vay 
in which the case should be decided. 1 
would hold, therefore, that the lower Court s 


ntn 31 B. 50; 8 Bom. L. It. 807. 

(11) 15 Ind. Cas. 822; 36 B. 3CH; 11 Bom. L. R. 
^^(12) 10 lud. Cas. 190; 34 A. 030; 10 A. L. J.256. 
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order i-i not correct and that the case will 
have to go back to the lower Court being 
the Court which ]^assed the decree for a 
fresh decisii)n on the principles laid down 
above <1) as t(j whetlier the i)Iainfitrs right 
to execute tlie de uce against the trust lias 
accrued, 2' if so, on what date it accrued 
and o whether calculating limitation from 
that date the decree is, or is not, time 
barred. 

By the Court. —In view of the differ- 
ence of ojiiniou fora disposal of the a])peal, 
we think that the preliminai\v j'oint should 
he referred to another dudge under s. 

C. P. C. 

“Where a decree directs that monev he 

recoverable from a I'urtv onlv on failure to 

* • • 

recover from another party, dues the exe- 
cution of the decree l)ecome barred against 
the former after I- vears from tlie date of 
the decreed" 

'This aj-peal coming on for heaiurig on the 
2‘Ird A inil l‘.)25, ui)on perusing the petition 
of a[»peal, the order and judgment of 
the lower (\)urt, the above order of refer- 
ence dated the Sth Jauuai\' and 

the material papers in the case and 
nnoii hearing the arguments of Mr. L. N. 

irai'dtjlKiva for the .Vppellant, 

and of Mr. X , Su'dw i ndilin A////ur for Mr. 
K. C, K rislinasu'dmi, Ayydv tor the Re- 
spondents, and the ease having stood over 
for considerat ion till this day. the Couit de- 
liver.ul the following 

OPINION. — I'he iiuestion “Where a 
decree directs that money be recoverable 
from a party only on failure to recover from 
anotlier |)arty, <loes the execution of the dec- 
ree be come birred against the f )rmer after 
12 years from the date of the flecree?” has 
been referred to me under s. t)8 of the V. P. 
C., owing to a ditference of opinion between 
two learned -Judges of liiia Court, d'iie 
material portion of the decree in this case is, 
“that 1st defendant do pay to i>laintilY his 
costs of the suit Rs. 1.129; that in case of 
failure to recover these costs from 1st de- 
fendant the same be recovered from the 
income of tlie trust property.” 

The question put in the aliove form has 
not been detinitely answered in any report- 
ed decisions, but a very similar question is 
the subject of conllicting decisions. That 
similar question is whether when there is a 
decree directing sale of moi tgage property 
and, in default of the decree amount being 
realized, directing payment by the mort- 
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gagoi-. the decree is capable of execution 
more tban 12 years after its date. It was 
held hy a hull Bench of this Court by a 
majority of the Judges that the 12 years 
for enforcing the personal remedy against 
the mortgagor will run from the date of 
the sale of the mortgage property — .In/a- 
sa}nier v. Vcnkatachda Mudali (1). the 
same point was considered by the Calcutta 
High Court and it was held that the 12 
years ran from the date of the decree — 
A 110 neudrd \at}» Ilosc v. IxiniJna Lnao Com- 
Lnnitrd (13). The Ckilcutta I'asewent 
Uf) to the Piivy (^onncil on appeal and the 
decision of the^High Convl was affirmed— 

hhulud Loan Comjxanj v. J ii<i itc Xddi 

linsr ('ll. In the ])i-esent case the two referr- 
ing -fudgesdonol appear to agree as to 
whet tier t he liccision of the fh'iv\' Council 
has the elTect of overi-uling the Full Bench 
I'niing of this (fourt, Dcvarlo.ss. holding 
tliat it does do so and Wailaee, J., ctm- 
cluding tiiat it does not do s<t. The reason 
given b\- Wallace, -I., is that tiie report is 
not full enough to enalilc him to decide 
that the principle of the Madias h'nll Bench 
riding has lieen reversed, l)fit I must 
olisorve that, alliioiigh the jiulgmcnt of 
tlie Privy (’’ouncil is veiy brief, it states 
that tlieir Lordsliips do not see any reason 
to dilYer from the judgment of the Iligli 
Court. As they use (lie word “judgnient” 
and not “decree” 1 think it is clear that 
tliey adopt the reasoning contained in the 
judgment ofihe (’alcut'ta High Court, and 
conse'piently we must accept tlie principle 
there laid down. I'he decision is liased on 
the terms ..f s. 48 of the C P. (\, and on the 
fact tiiat the date of the decree being fixed 
by O. XX. r. 7, there can he no oilier dale 
for the decree. '1‘his was one of the main 
points relied upon by me in mv di.ssenting 
judgment in Aiyiis.-nnier v Vcnkafcn-hala 
Mudah H/ where I held that a decree can 
only bear one date and tiiat, therefore, under 
s. 48, 12 years must be calculated from that 
date. It is argued that the decision td the 
Privy (''’ouiicil on this point is considerably 
alYected by a later judgment liante^Jicor 
Shifflt V. llome-^iivar Si nyh (fi) where it was 
held tiiat in the case of a decree not execut- 
able except, on the happening of a particular 
contingency, time will not begin to run unlil 
that contingenc.v occurs. This decision 
has reference to Art. 182 of the In'mitat ion 
Act and not to s. 48 of tlie C. P. C., but J 

(13) 21 Ind. Cas. 35; IS G. W. X. 4U2. 
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think it can be distinguished on anotlier 
ground, namely, that it deals willi a df'cree 
which was wholly unexecutable on the date 
it was passed. In the present case, and in 
the case of mortgage-decrees, tlie decree is 
undoubtedly executable, at least in part, 
on the date of the decree, and conse- 
quently so far as that part is concerneiJ, 
the 12 years under s. Id must undoubte<lly 
run from the date of the deciee itself. If 
the Legislature had intended that in such 
a case a further period of limitation should 
commence from the date when the second 
portion of the decree became executable, 1 
think it would have said so, for there is a pro- 
vision in s. 45, cl. 1 (b), that where a decree 
or any subsecpient order directs any pay- 
ment of monej’ or the delivery of any pro- 
perty to be made at a certain date or at 
recurring periods, the date of the default in 
making payments or. delivery in respect of 
which the ajjplicant seeks to execute the 
decree is to be ihe <iate from which the 12 
years is to run. Therefore, in a mortgage 

decree and otlier decrees like the present it 

may well be open to the Court to pass a 
subsequent order declaring that the second 
portion of the decree had become execut- 
able, and directing execution to proceed, 
and such an order would come within the 
meaning of the subseciuent order referred 
to in s. 48, cl. 1 (6). In the present case, the 
decree directs payment of the costs by the 
1st defendant and that in case of failure to 
recover these costs from the 1st defendant, 
the same be recovered from the income of 
the trust property. It would, therefore, have 
been o])en to the plaintilY to ask the Court 
for a declaration that the costs could not 
be recover?d from the 1st defendant and for 
an order directing payment out of the trust 
property, in which case undoubtedly a 
further period of limitation would begin 
under s. 48, cl. 1 (b). It is pointed out with 
some force by Devadoss, J., in his Order of 
Reference that it cannot be said that under 
the decree the plaintiff has 12 years to pur- 
sue his remedy against the 1st defendant 
and a further 12 years against the trust pro- 
perty. Section 48 provides an unqualified 
prohibition of the execution of the decree 
after 12 years from its date, unless certain 
specified circumstances exist, and conse- 
quently Idonotthinkthat it is open to Courts 
to extend that period, which after all is a 
very long period, unless the provisions of 
8. 48 are strictly complied with. 

The other cases cited for and against the 


ms 

])roposition do not materially further the 
determination of the (luestion hed’ore me. 
Ill iiiuiiaiui lieddi v. iidbii Ueddi 'll) it 
was held that, iu execuling a decree which 
had left the (luestion of mesne prolits to 1)6 
determined in execution, an apiilicatiou to 
determine the prolils, made after 12 years 
from the date of the decree was barred 
under s. 48. lii Vcnkat(f Pci nmai v. Praijag 
Dossji-e a Bench of this Court followed 
the Calcutta ruling in J nancndni Wuh Pose 
v. Khulna Loan Coinitanij Limited (blj, in 

preference to the ruling in Xarhar liaghu- 
nath Xapliad v. Kri.'^hnaji (iovind Xad~ 
tjavandi (11). The case in Bombay was 
not one of mortgage decree, but was 
determined on the principle that the 12 
years jieriod under s. 18 runs only 
from the date when the decree became in 
all its parts ripe for execution. Thi.s was 
the view taken liy tlie majoiity of the Knll 
Bench in Aiiinsamicr v. Vcnkatachala 
Mndali (1). As I have pointed out above, 
this is not in accordance with the judgment 
of the Privy Council and appears to con- 
teinjilate the proposition that a decree can 
bear two separate dates, the lir.st date being 
the dale of the decree, on whicli it can be 
partially executed, and the second date 
being the date on which the right to api)ly 
for execution of the latter portion falls due. 
This latter principle is not at all supported 
by the ruling in Khulna Loan Company^ 
Limited v. J nanendra Nath Pose (L- 

In view of all these circumstances I must 
answer the (luestion referred to me in the 
affirmative. 

V, X. V. Reference answered in the 

athrmaUve. 

-11) 18 1ncl. Ca.'*. 38G; 37 M 18C; 13”.\1. L, T. 79; 
(1913) M. \V. N. 114; 21 M. L. A . 90. 

1 15) 29 Ind. Cas. 550. 
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Limitation for a suit for a declaration of title to a 
properly commences from the date of the first denial 
of plaintiff's tith'. Any sul'SCtiuout denial is only a 
reiteration of the denial and not a fresh ineasi' n givioir 
a fresh cause of action, [p. t)U«. ivls. 1 tV 

Ilakam v. \\\iriiam<ni. I4ii P. li, 1>« 

P W. K. Jahatui v. Wall, .')3 lud. (-*n> o'.)."); '.)>< P. 

}i. P.U'.). distinguished. 

(ikubini lliisiiniii v. Naj/af/a/i I\h>tn, \’2 Ind. (.'as. 
316; 7'.) P- K. Pd7; lid P. W. U. U)17, followed. 

Second appeal from a deciee of the Dis- 
trict Judge, Keroxepore, dated the 12th 
April 1923. 

Lala Fakir Chand, for the Appellant. 

Lala BaJrt Das, R. B., for the Respond- 


ents. 

JUDGMENT. —The sole question to 
be determined in this second appeal is whe- 
ther the plaintiffs’ suit is or is not barred 
by the law of limitation. The following 
pedigree-table will tend to elucidate the 
facts of this case : — 



^ Mansal Singh died during the lifetime 
of hKth^^Hardit Singh leaving h - 
surviving a ’.videw ilusammat ^and Kaur 
who subsequently re-marned J^ta |mgh 

brother of her deceased husband, and had 


a son Bhag Singh by him. On the 19th of 
August I8d2 Hardit Singh made a gift of 

J othshareof Ids land in favonv ol Musavunat 
Nair.l Ivaur of which she remained in posses- 
sion as longas .she was alive. After her death 
this land was mutated in favour of her son 
Bhag Singh. On Bhag Singh’s death which 
took place in 1900 his share was mutated 
in favour of Jita Singh one-half, and 
Jaimal Singh and Dalip Singh one-quarter 
each. It appears that during the lifetime 
of Bliag Singh, liardit Singii liad effected 
a division uf his property keeping a l/5th 
share to himself, (lardit Singh is alleged 
to have died in 1901 and after his death 
his sons Jita Singh, Jaimal Singh and 
Dalip Singh succeeded to the 1,5th share, of 
whicli he was in possession in equal shares. 
Tlie result was that in the revenue papers 
22 shares were shown as owned by Jita 
Singh's branch and 1-9 shares each by 
Jaimal Singh and Dali)) Singh. These en- 
tries continued unaltered from the death 
of Hardil Singh rigiit up to the date of 
the institution of the suit. 

In 1920 the plaintiffs applied for parti- 
tion alleging that the entries in the Re- 
venue Rec'jrds were wrong and that they 
and their nephews Chand Singh and Nand 
Singh, sons of Jita Singh, were entitled to 
a ird share each in the whole of the 
land which originally stood in the name 
of Hardit Singh. Their application was 
kept Tiending and thej^ were directed to 
establish their right by a civil suit. 

On the Jlst of August 1920 the plaintiffs 
accordingly brought this suit for the estab- 
lishment of their title praying that it 
should be declared that they and Jita 
Singh representatives were entitled to have 
ird each of Hardit Singh’s inheritance. 
Both the Courts below have dismissed 
the suit holding that it was barred by limB 
tation under Art. 120 of the Indian Limita- 
tion Act. 

The plaintiffs have now come up in second 
appeal to this Court, and it has been urged 
on their behalf that a fresh cause of action 
accrued to them in 1920 when their rights 
were denied in the partition proceedings 
and that the suit, which has been brought 
within six years from that date is, there- 
fore, within time. A reference to the muta- 
tion proceedings of 1900 makes it clear 
that the plaintiffs at that time asserted 
their right to succeed equally to the share 
of which Bhag Singh was in possession* 

but that the defendants denied their nght 
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to do so. Ill spite of their assertion the 
question was decided against the plaintiffs 
by the Revenue Olhcer and mutation 
effected one-half in favour of the defei.d- 
ants and one-quarter each in favour of the 
plaintiffs. It is thus clear that the denial 
of the plaintiffs' title took place in 19U0 
and that if Ihev wanted to sue thev should 

• V 

have done so within six years allowed by 
Art. 12U, First Schedule to tlie Indian Limi- 
tation Act. The only (question for consider- 
ation is whether there has been any fresh 
cause of action since 1900 it is urged on 
behalf of the plaintiffs that the denial of 
the plaintiffs' title in the partition pro- 
ceedings of 1920 is a fresh invasion of their 
rights giving rise to a fresh cause of action. 
Reliance is placed in sui>port of this con- 
tention on Ilakam Singh v. Wanjaman 
(1) and Jahana v. Wali (2). Both these 
cases are clearly distinguishable. In 
Hakam Singh v. WaryamiUi (1) the facts 
were brielly these: — A widow died in 1895 
and on her death the members of the pa//t 
in which the land whicli she had held was 
situate claimed to be the owners. d’he 
claim was contested by the plaintiff's who 
set up their own title and alleged their 
possession. Mutation was effected in the 
names of the pattidai'n who were entered 
as owners, and in the names of the plaint- 
iffs who were entered as in possession. The 
possession of tne plaintiff's, however, was 
not disturbed, and they did not bring a 
declaratory suit. In 19U4 the pattidars 
applied for partition and the plaintiff's who 
objected were directed to bring a regular 
suit to establish their title. They ac- 
cordingly brought a suit in 19U5 and it 
was contended l>y the pattidars that the 
suit was barred by limitation, inasmuch as 
the cause of action to the plaintiff's arose in 
1897 when their claim to be entered as 
owners was denied and the pattidars' names 
entered. It was held that a fresh cause of 
action constituting a fresh invasion of the 
plaintiffs’ title did take place when it was 
attempted to oust the plaintiffs from pos.ses- 
sion by means of partition in 1904 and that 
the claim was, therefore, within time. It 
will be observed that in the present case it 
is not only that the defendants have been 
entered as owing certain shares in the pro- 
perty which was originally held by Hardit 
Singh but that they have also been in un- 
interrupted possession thereof since 1900. 

(1) 140 P. K. 1907: 187 P. W. li. 1907. 

(if; 58 Ina. Cae. 595; 98 P. K. 1919, 


Further, it is not the defendants who are 
applying for jjartitioii as was the case in 
Ilakam Sitigh v. Waryaman (\\ but the 
jilaintiff's tliemselves and it is, therefore, 
difficult to umierstand wliere the fresh 
invasion of their right comes in. 

In Jahana v. Walt (2) the plaintiffs 
claimed to be entitled to succeed according 
to chundaicand rule and not according to 
])agiva}id rule as erroneously entered in 
the Revenue Records. They alleged that 
they l)ecame aware of the wrong entries 
only when the defendants applied for parti- 
tion. It was held that although the plaint- 
iffs’ right to sue for a declaralioii in regard 
to the Settlement entries had accrued 
many years ago and had become time- 
barred, a new cause of action accrued to 
them when the defendant a])plied for parti- 
tion and that the suit was consequently 
within time. 

Here again the facts are entirely different. 
The plaintiff's have all along Ijeen aware 
of the entries in the Revenue papers and 
mutation in favour of the defendants in 1900 
in fact took place in spite of their (plaintiffs') 
protest. 

In my opinion the denial made hy the de- 
fendants of the plaintiffs’ claim in 1920 was 
merely a reiteration of the former denial 
and not a fresh invasion. As observed in 
(ihulam Hussain v. Saifulla Khan i3; a 
case exactly in point:- -"To hold other- 
wise would amount to this, that a plaintiff 
in such a case could always renew limita- 
tion at will; he could at any time go to his 
opponent and say: ‘Do you still deny my 
claim?’ and getting the answer he expected 
could come into Court, basing his suit on 
the repeated denial. Article 120 would then 
become a mere farce.” 1 am in full agree- 
ment with the view taken in the above case 
and am clearly of opinion that the suit is 
barred by limitation. 

I dismiss the aj^peal with costs through- 
out. 

li, L. Appeal dismissed. 

(3) 42lnd. Cas. 310; 79 P. R. 1917; 140 P. tV. U, 
1917. 
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MADRAS HIGH COURT. 

Civil Revi'^ion pEriTiox Xo. 733 

OF P.)L'3. 

August 17. 

Prc.^rnt: — Mr Ma'lhavan Xair. 

PAVIDA RAMAKlilSIlXAYVA and 
oTiiEiiS— P laintiffs— Petitioners 

m'sns 

BAUUl^Y XAGARAZrAND another 

1 ) i: F i : N i > A N Ts - R !■:> 1 1 . n d e n i s . 

Ac.: IS ('n-sinin vs— riir- 

ch‘is-‘> }'U 'Oi.- ot ■"•li'i'-f <■' oth' r \'. n'l -r oul i nii i nn in 
j.nAsessiun rnunicnt "f */»'•■"■ l‘> /vnuiidar /-// pnr- 
Siii( to rccoftr nmoiint Irion 1 1 nilor, innin- 

tniniihilitii oj , • 

I’l iimifi ami tlrfciidant wf-n- n >->li.nvrs iii ccjtam 
liroi)‘M-ly on wliich '■crtaiii <lm*s had t.> l)e juiih fo the 
zcinin i'ir. IMaintilY juircha^cd <h f< iidant » >hare in 
tlu- I.i>>|''Ttv l)iit thr latliT l oiitiimcd in -n. 

IMaintilY Daid tlie dn to the .a minder for the wlioh" 
proix ity. and 'iu <1 tli.' ilof.'ndaiit to M-.Mver from him 
th.- i.oriion of tli-- dais I'ayahh- in r^^<{*e'•t of tlm 

<h'f--ndant s shart* in Ihf* [iiol'orly : 

I that aftrr tho sah- .-f .'Inro to thr* 

i.laintilf tlie defendant wa»« a mer-' lia '^l'a'.^-’cr an<l uas 
not a I'crson hoiiml in law to pay tlie dm**^ to tin- 
'einiii'l'tr within th-* m«*aninir of s. iV.t of tin* ( ’ontract 
Act ami tliat the idainiit't was n-'t, t li.-rcf- )n‘. ( ntith'd 
to maintain tll^• sail ; 

'>) that the r<-mcdy of th'“ was to >ne the 

defendant for mone |nolil'.^ _ 

Petition, uiuler s. -5 of Act R'v of 
praying the High Court to revise the jiuig- 
ment of the Court of the District Munsif. 
Peddapur, dated the 28th XYn-ember 1922, 
in S. C. S. Xo. 853 of 1922. 

Mr. C. Rama Rao, for the Petitioners. 

Mr. B. Saiyanarayajia, iov the Respond- 
ents. 

JUDGMENT.— The plaintiffs are the 
petitioners. The plaintiffs and defendants 
Avere co-sharers of certain property on which 
certain dues had to be paid to the ~cm/R- 
dar The plaintiff's purchased the defend- 
ants’ partions and paid the dues to the 
zemindar for the whole property. Ihey 
now claim to recover from the defendants 
that portion of the dues payable for the 

share of the defendants. , i 

The defendants after the purchase by the 

plaintiffs of their share, remained in pos- 
session of the property. Cleail> , theielore, 
the defendants were in the position of ties- 
paLers. The plaintiff's, in order to en- 
title them to re-imbursement. rely upon 
s 69 of the Indian ('ontract Act and state 

that since they i:)aid the dues 

the defendants as wed, they aie entitled 

to "et back that amount. For the appli- 
cation of s. 69, it is necessary to sliow that 
the defendants are the persons bound m 

law to pay. From what I have already said 


it would appear that the defendants are 
trcs))assers pure and simple and are not 
persons bound in law to pay dues to the 
zemindar , d'he jilaintiffs. therefore, have no 
cause of action against tlie defendants for 
re-imbursements under s. 69 of the Indian 
('onti’act Act. The plaintiffs’ remedy clear- 
Iv will be to sue defendants for mesne 
]irofits. I lind the District Munsif says in 
the beginning of Ins judgment that the 
plaintiffs had already hied a suit 0. S. 
Xo. 140 of 1916 ill which a decree was given 
to tliem for mesne profits. If so, the 
])laintifts have neither in ecpiity nor in latv 
any claim against the defendants. 

The decree of the lower Court is right 
and the revision petition is dismissed with 
costs. 

V. N. V. Bfdlinn dismissed . 

z. K. 


CALCUTTA HIGH COURT. 

Affeal from Affellate Decree Xo. 1232 



June 8, 1925. 

Present: Justice tSir Ewart Greaves, Kt., 
and Mr. Justice B. B. Ghose. 



AND OTHERS— Plaintiffs — Appellants 


versus 

Syed ABDUL HASIR alias RAXJAXALI 
AND OTHERS — Defendants — Respondents. 

liemjal Ti'nancii Act {VIII of ISS-j). s. 103 — Land- 
lord and tenant — Tenure-holder— Plot of land shown 
in possession of tenant under landlord -Kent realized 
la/ tenure-holder Uccord of liujhts, entry in—Frc- 
sii m pt ion — Hehntta 1. 

IMaintilT.s wlio were tenure-holders under the de- 
fendants brouj;!it a suit to recover possession of 
l)iece of land which they alleged formed part of their 
tenure of which they had been dispossessed by the 
defendants. The defence was a denial that the land 
in suit formed part of any permanent ten\ire of the 
I)laintifTs. The Record of Riglits which was published 
in 1916 showed one .1 as the tenant of the land in 
dis])ute under the defendants. Tliere was no evi- 
dence that the defendants had ever realized any 
in resi)ect of the land in dispute. On the other hand 
the plaintiffs proved that thev had realized rent in 
respert of the land in dispute before the publication 
of the Record of Rights and had also obtained rent- 
deerees against . I after the publication of the Record 
of Rights; 

Held, (1) that ill the circumstances the presump- 
tion raised by the entry in the Record of Rights was 
very sliglit and did not require verv much to rebut 
it; [p. 609. col. 2.] 

(2) that the presumption had been sufficiently r^ 
1? u 1 1 1^ j evidence that the plaintiffs had 

rent in respect of th© land in dispute, [tiiid.] 
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Appeal against a decree of the Second 
Additional District Jiuige, Mymensingb, 
dated the 13th of January 1923, reversing 
that of the Otliciating iMunsif, Second 
Court, Kishoreganj, dated the 6th Decem- 
ber 1 )2L 

Babas Taj-aA; Chandra Chakravarty and 
Birendra Kumar De, forthe Appellants. 

Messrs. N nruddin Ahmed s,iid M. A. S. 
Akram, forthe Respondents. 

Babu Biraj Mohan Majumdar, for the 

Deputy Registrar. 

JUDGIVIENT.— This is an appeal by 
the plaintiffs against a decision of the 

Seiond Additional District Judge ofMymen- 
sint^h which reversesadecisionof the Second 

Munsif of Kishoreganj. The plaintitfs aie 
tenure-holders under the defendants and 
this suit was brought by the plaintilTs to 
recover possession of wha^ they alleged 
formed part of their tenure under the 
defendants and of which they say they had 
been dispossessed by the defendants, the 
defence was a denial that the lands in 
suit formed part of any permanent tenure 
of the plaintitfs held under the defendan s. 
The first Court found in favour of the 
plaintilfs’ contention and decreed the suit. 
The second Court reversed that decision. 

Now. three points have been urged before 
us in second appeal. First, it is said that 
although the i^ecord of Rights whi^ 
published some time after May 191h shows 
one Amiruddi as the tenant of the lands 
in suit under the defendants the presump- 
tion of the -ecord has been 
reason of the fact that the plaintitfs have 

given evidence of realisation of rent fiom 

Amiruddi for eight years from 1315 to 1323 
The date of the last rent-decree obtained 
by the plaintiffs against Amiruddi w'as 
August J 917 which was for the rent up to 
August 1916. Further, the plaintifts say 
that they also show realisation of ivnt 

from one Nemai in the year 1895. 

Secondly, they contend that the defend 
ants have adduced no evidence ^whatso- 
ever that any rent was ever realised by 
them in respect of these lands from Ami- 
ruddi or from Nemai. 

Thirdly, it is urged that the learned 

Additional District Judge was w'rong in 
not taking into account the evidence of a 
certain chitta prepared during P^^tRion 
proceedings under Act Vlll of 1876 an 
also of the Schedule prepared by the 
Deputy Collector under s. Ill of the Act. 
So far as the third point is concerned, it is 

39 


not necessary for us to decide whether the 
learned Additional District Judge urns 
wrong in saving as he dnl, that the chitta 
w'as not admissible in evidence in reliance 
on the cases to which he referred for it 
seems to us that if lus judgment is 
sidered that it w’ouhl at)ppar that he did 
take into account such evidence as contain- 
ed in the chitta and also in the Schedule 
jirepared under s. Ill of llie l^aititiou Act 
(VIII of 187()g He specifically states in 
his judgment that the partition recoid 
w'as obviously wrong in respect of the 
rental and of the area and lie refers to a 
certain mistake or what he alleges is a mis- 
take appearing therein It aiipears tha.t he 
clearly took into consideration for what it 
w’as worth the evidence to be adduced 
from the partition proceedings. Nothing, 

therefore, turns on this point. 

8o far as the second iJoint is concerned 
there w^as no obligation on the defendants 
to show' payment of rent to them by Amii- 
Liddi or by Nemai in respect id the lands 
and they were entitled to rely, as they 
have done, on the presumption raised by 
reason of the entry in the Record of Rights 
in their favour. Accordingly, it seems to us 
that the whole (piestion really resolves it- 
self into this namely, wdielher the learned 
Additional District Judge has drawn the 
ri^ht inference from the evidence with 
regard to the realisation of rent by the 
plaintiffs from Amiruddi for the eight years 
from 1315 to 1323. Some question was 
raised in argument on behalf of the re- 
spondents and it is also refeiied to in the 
iud^ment of the learned Judge with regard 
to a question of adverse possession. It 
seems to us that no question of adverse 
possession arises. The question really for 
the Court was wdiether there w’as suthcient 
evidence of possession by the plaintilTs of 
the land in suit to rebut the presumption 
raised by the entry in the Record of Rights 
and in my opinion, the learned Judge lias 
not draw'll the correct inference from the 
evidence which was before him. After all 
the presumption raised by the Record of 
Rif^h's is very slight. There seems to 
have been no evidence whatsoever of any 
realisation of rent by the defendants in 
respect of the land in suit. Accordingly, 
it did not require very much to rebut the 
presumption raised by the entry in the 
record. When you have the fact as here 
of realisation of rent by suit from Nemai in 

1895 and also for eight years from 1315 tg 


1 
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1323 b\- decrees against Atniruddi it does 
S 0 em to us that tli 0 re is 0 vi(l 0 nc 0 \vlu(*h 
ivliuis the lue-^uniption raised bv the enUy 
in the Uecord of ixit^hts. 

\\ 0 third;, theiefore, the learned Judge in 

the Com t of A j.pealbelow drew the wren" 

infeienee from the evidence winch was 

before Jiini and he should have held that 

the i>resuniption raised liy the record had 

been rebutted and that the plaiiuitTs' suit 
should succeed. 

J he result is that the appeal succeeds 
and tlie idaintilTs will be entitled to their 
costs in all Courts. 

Appeal aUowcd. 


MADRAS HIGH COURT. 

(hviL AI’PI-AL \o. ^2,’! OF 

April ?tl, lieC). 

Pre.^enf : Justice Mr Cliarles (J u’dcri 

Spencer, Kt.. and Mr. Justice Rarnesain 
ACDIAIMCV XAIDU-Appellant 

vcrsiifi 

rill LAKSIIMI At’lll— Kpspox 

Ifiti'lu Pdu' — -f oi lit fotn il — Moiui(jer, u'lulhcr cmi 
dedicate fainilii jiropdlji Id temple. 

The niannp:er (.<{ a joint tlindu family can lawfully 
dedicate a PJiiall portion of the familv proptiMv to a 
temple on tire occasion of the funeral of a deceased 
meml)cr of the family. 

Ramalinga Chettii v. Sirach idamhava Chetty -19 Ind 
Cas. 741^ 42 M. 44U; U I.. W. 221; 25 M. L. t’ 253; 3G 
M. L. J. 575; (1019j M W. N.42C. relied on. 

Appeal against a decree of the Court 
of the Subordinate Judge, Nagapatain, in 
Original Suit Xo. 187 of 1917. 

j\lr. T. T'. Mutliiikrishna Iyer, for the 
Appellant. 

JUDGMENT. — As the respondent’s 
Vakil has no instructions we have not had 
the advantage of hearing arguments on 
both sides. Jlr. IMuthukrishna Ayyar 
for the appellant has very fairly placed 
the facts and the law arising out of the 
parties’ contentions before us. The main 
question to be decided is whether two trust 
deeds, Exs. B and B-1, one being in favour 
of a Pilliar Temple and the other for the 
feeding of a] e valid and binding 

on the executor of Kamalingam PilJaiand 
the members of Ins family. The Subordi- 
nate Judge has found in favour of both. 
So far as B-1 a legistered trust deed of 
1914 is concerned, we have no doubt that 
he was right in treating it as valid. It was 
made on the occasion of Ramalingam’s 
father’s and mother’s and brother’s death 
and the only other co-parcener in the 
jfamily, Muthuvelu, consented to it and w'as 
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himself constituted a trustee under it. It 
was held in /^7wa//Ai.7a Chetty v. Slvachi- 
^ ambara Chctcy ii) that the manager of a 
Hindi lamily could lawfully dedicate a 
sma 1 i)ortion of joint property to a temple 
on the occasion of the funeral of a deceased 
member. In the W ill, which is the subject 
of the connected Appeal Xo. 243 of 1922 
Kamalingam made no attempt to revoke this 
gilt. But he did purport to revoke Ex. B 
as not being in force. The other members 
of the family did not attest Ex. B. and 
there is no proof tliat tliey gave their 
consent to it. There was no religious 
occasion for making this gift, and the 
statement of I). W. Xo. 9 that it was acted 
upon for three years before Ramalingam’s 
death cannot be true, seeing that the 
tiusteedied in less than three years from 
August 191.5 when h^x. B was executed 
Moreover tliere is a settlement in the 
\\ III h\. 1 that W’as not in force. We must, 
theiefoie, allow the appeal in respect of 
the trust under Ex, B and dismiss it as 
legarcls moveables. As regards costs we 
are of opinion that Muthulakshmi Kama- 
lingam s widow is not entitled to be paid 

iiei ill th© suit O. S, Xo. 87, in which 
she took no active part or in O. S. Xo 57 
in which she impeached the Willand collud- 
eduiththe reversioner, who was unsuccess- 
fill. Jn modification of the lower Court’s 
decieeshe will be directed to bear her own 
costs thioughout in both cases. The costs 
of tlietiustee in this suit and the appeal 
may be met from out of the income of the 
trust. 1 he app^^^al is not pressed as regards 
moveables. 

V. X. V. 

? . Decree modified 

(1) 49 Ind. Oas. 742; 42 M. 440; 0 L. W. 22i- 25 Af L. 

T. 2o3: 3G M. L. J. 575; 1919; .M. \V. X. 426. 


CALCUTTA HIGH COURT. 

Appeal from Appeli.ate Decree Xo. 2187 

OF 1922. 

June 4. 1925. 

PreBeni: — Mr. Justice Cuming and 
Mr. Justice Cliakravarti. 

Sheikh RASAK ALI alias RASED ALI 

MANDAL AND OTHERS — Defexdaxts — 

Appellants 

versus 

S/ieiA:/! HAZI ABDUL RASID and others 
— Plaintiffs — Respondents. 

Co-shanr 9 —Structures raised on portion of join\ 
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land — Partition — Other co-shaj'ers, whether can be 
deprived of their share. 

The mere fact that some of the co-sharers in a 
property are allowed to raise structures on a portion 
of the joint land, would not deprive the other co- 
sharers of a share in the land when a general parti- 
tion is effected, [p. 611, col. 2.] 

Appeal against a decree of the District 
Judge, Hooghly, dated the 9th of J une 1922, 
confirming that of the Subordinate Judge. 
Third Court of that place, dated the 31st of 
January 1921. 

Moulvi A. S. M. Akram, for the Appel- 
lants. 

Mr. Mohendra Nath Roy and Babu Pyarl 
Mohan Chattcrjee, for the Respondents. 

JUDGMENT, 

Chakravarti, J.— This is an appeal 
by the defendants and arises out of a suit 
brought by the plaintiffs for declaration of 
their 14 annas share in certain immoveable 
properties and also for partition, the plaint- 
iffs’ case shortly stated was this: the pro- 
perties in suit belonged originally to two 
brothers Moshim and Basir-ud-din each had 
an 8-annas share in the properties. Moshim 
died leaving a widow Atta Bibi, a son and 
a daughter. It appears that in 1881 Atta 
Bibi for herself and as guardian of her two 
minor children sold a (>-annas share of 
Moshim’s property to her brotherdn-law 
Basiruddin. Basiruddin in his turn sold 
this 6-annas share purchased by him to- 
gether with the 8-annas share which belong- 
ed to himself in his own right aggregating 
to 14-annas share in the properties in suit 
to one Golam Nasraf, that subsequently 
Pairannessa Bibi widow of Basiruddin exe- 
cuted in 1892 a deed of release in favour 

of Golam Nasraf renouncing her interest in 

the properties sold by her husband. Now 
the plaintiffs’ case is that they were in 
possession, under the purchase of their 
predecessor Golam Nasraf, of the property 
along with the defendants who were the 
son, widow and the daughter of Moshim 
jointly to the extent of their ll-annas share. 
The defendants resisted the claim of the 
plaintiffs on the ground that the suit so far 
as the properties Nos. 2 and 3 were con- 
cerned was not maintainable, because there 
were other co-sharers in whose absence a 
decree for partition was not maintainable. 
As regards the other properties the defence 
was that the plaintiffs’ predecessor Golam 
Nasraf acquired no title to the 6-annas 
share which was sold by Atta Bibi in the 
year 1881, because it was pointed out by the 
defendants that Atta Bibi was not competent 


as a guardian under the Muhammadan Law 
to transfer the interest of her minor child- 
ren in immoveable properties inherited by 
them from their father. The defendants 
furtherdenied the possession of the plaintiffs, 
more specially they denied their possession 
in certain structures known as Dalij; and 
Gohal which stood upon a portion of the 
properties in suit. 

The Court of first instance found the 
plaintiffs' title as claimed and gave a decree 
for partition t)f the joint properties with the 
exception of plots Nos. 2 and 3. 

On appeal by the defendants to the Dis- 
trict Court the questions which were raised 
on behalf of the defendants were that the 
plaintiffs acquired no title by the conveyance 
executed by Atta Bibi and that the plaint- 
iffs had not acquired any title by adverse 
possession to the nroperties in suit. Now, the 
learned District Judge has found that al- 
though the conveyance by Alta Bibi was in- 
valid underthe Muhammadan Law the plaint- 
iffs were in possessiori of the 14-annas share 
in the properties from the time of their 
predecessor for ail those years and had 
acquired a good title by adverse possession. 
The learned District Judge held, to quote 
his own words, “I am inclined to hold that 
in the present case there was adequacy, con- 
tinuity and exclusivenessin the possession of 
the plaintiffs. As stated before, the plaintiffs 
had possession of the share claimed in_ the 
property, some times khas and some times 
through tenants continuously for a very long 
period of time" The learned Judge in that 
view affirmed the decree of the Trial Court. 

In this second appeal it was contended by 
the learned Vakil for the appellants that so 
far as the Dalij and Gohal are concerned 
no adverse possession was proved, because 
it was admitted that the defendants were 
in exclusive possession of these structures. 
Now it appears to me that the passage which 
1 have quoted from the judgment of the 
learned Judge concludes the contention of 
the appellant. The plaintiffs were in posses- 
sion of their 14 annas share in the properties. 
If some of the co-sharers which the defend- 
ants admittedly were to the extent of 2- 
annas were allowed to raise structures on a 
piece of joint land then such exclusive use 
could not deprive the plaintiffs of a share in 
the properties when a general partition was 
effected. It was pointed out by the learned 
Advocate who appears for the respondents 
that these structures were raised only about 
8 or 9 years before this suit was commenced, 
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The entry of the plnintiiTs under their ptur- 
ch v.M^ etlected about dl) > eais hef'-re the 
erection uf tlie^e striietuivs, and as I havo 
alreatly laiuied out W.r h-Hmed I)istii(t 
Jud-e ha- found t lie t , 1 1- in favour of the 
])hiuiritV'^ hy adver.‘>e |)o^,-e-.-i ai. 

Secont.liy it \\ as contended Ity the learned 
Vakil for tiie ai>pollant that as legards some 
of the propeities there was a want of i>r(t|'er 
parties. But ue do not lind that any su di 
question was raised in the lower Aiii>ellate 
Court. 

Then it was la.'^tly ecaitended that tlie 
plaintilfs were residents of a dilYerent village 
and the defendaiits weie in i>osse5sii n of 
-what was their ancestral /ana' in the laiifl. 

AVell.that is a inatierwhich I lie Commissioner 
in partition will take note of and it is ipiile 
pos-ible that the idainlills will have no ob- 
jection to the <lefendants’ getting this site 
of the house if they g^d an equivalent land 
elsewhere. However that, is a matter for 
the Court when it decides the qner^lion of 
equitable partition bet ween the ])rrlies. 

It seems, therefoie, there is no eiror of law 
in the judgment of the learned District 
Judge with which we can interfere. 

Tnis appeal, therefore, fails and is dismiss- 
ed with costs. 

Cuminsb J.— 1 agree. 

2. K. Appeal dismissed. 
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MADRAS HIGH COURT. 

Original Side Appeal Xo. ol op 1925. 

April 29, 1925. 

Present ustice Sir Kumaraswaini 

Sastri, Kt., and Mr. Justice Krislinan. 

P. M. A. M. KAMASWAML 
CilETTIAU AND OTHERS— Defendants 

— Appellants 

it ^ 1 5 

LODD GOVINDOSS KRISHXADOSS 

V A U C — P L A 1 N T I F F — K E S PO N D K N T . 

Evidence Act (I of OJ, proviso ^l,--Ueed~ 

■ Consideration, recital of, receipt of -Oral evidence, 

. admissibility of, to prove incorrectness op recital-Re- 

^^Wlicre one party to a cle-d alle^o.s and proves that 
the whole of tlie consideration, the receipt of which 
id acknowledged in the deed, did not pass, the case 
f-ill 3 within the first proviso to s. of the hM- 
de.ace Act. and the other party is at liberty to .show 
what the re il consideration is and parol evidence 
can ba given of the real nature of the transaction. 
What the first party tries to prove in such a case is 
• failure of consideration and that bungs the case 
within the tirst proviso to the section, the second 
party can then prove in rebuttal of the first party s ^se 
■>' was in truth no failure of consideration 


.•.M . i:-' A 1. .1. relied ( n. 

Hunt'' 1*. /'Vur- M . 11 InG. Cns 

.\. :;iu. i.") c. W N- G-i; a. \,. d- 3i3, i3 C. L. 

.1 i;; 15. ni. L. K. Ihl: D' M T. 23; M HP - 

.M, W. N. .-.Td, 21 M. L. d. 1.2(5 ,)>. C.) -.md AdUyam 
I'ier V, Ro n.uLrishna h/cr, 2l Ind Cas. 15>; 3^ M- 
511; (l'.)i;5 M. W. N. M7; 17 M. L. T. 3S2; 2o iM. L. 

d. (.t'2. (li.-'tingvii^hed. 

Appeal fiom the judgment and decree 
of Mr. Jur^tice Siiniva<=a Iyengar, dated 
tlie 3rd :March 19:5. and i.assed in the 

e. xercit^e (*f the Ordinary Original Oiyil 
d nrisdiction of the High Court, in C. b. Xo. 
722 of 1920. 

A. Krisinuiswami Itjer, A. Rama- 
chari(h(i Iyer and A', ('handrasekhava lyei, 
for the Appellants. 

Mi-. V. I ui d h a k ) ish nayya, for the P e- 

siif.mleiit. 

JUDGMENT. 

KrishnanJ. -Tliis suit lias been dis- 
posed ol b\ the learned Trial J udge on the 

jileadings ' without taking any evidence 
except tiling a document. He held that s. 9 l 
of the Evidence Act htirred the defendant 
from adducing oi ul evidence of his plea, 
as he proposed to do. 

The plainiitl had assigned to one 1 . At. 
A. R. Mutliiah Chetiiar. whose legal repie- 
senlatives the respondents are, an ^th stia^e 
of a mortgage decree wliich his father had 
obtained again.-^tthe Rajah of Karvetnagar 
and others, plainlifY having succeeded t^ohis 
father's rights on his death. A copy of the 

deed of assignment has been filed in evi- 
dence as Document Xo. 3159. _ The consi- 
deration for the assignment is recited m 

this deed as follows:— 

“For a consideration of Rs. 1,89,000 to 
paid by Mulhiah Chettiar to ^Lodd Govm- 
doss(the plaintiff) whertof Ks ' 

paid in advance this day and the three 
promissory notes, dated iGth March l.Uo, 

Ld:iGth April 1917, S 

Taivker and Sons in favour of 
Chettiar for Hs l.SO.COO together with the 

four jewels pledged as security b' ®our 
Tawker A Sons are assigned in 
of the plaintitf free from any claim Dy 
Mutliiah Chettiar against Tawker A Son 
and the balance of Ks. 50,000 being p J 
able at any time before the end of hecr 

The deed is dated 1st October 19D. 
thi.s case we are not concerned with ^ 
second and third items of consideration 
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hut only with the first. The plaintiff al- 
leges in thw suit that the recital in the 
deed that R. SJ.OJO was paid is incorrect 
and that only Us. GO,UOO were pai 1 and he 

seeks to recover the l>alancc of [l<. 'JiUl.ld. 
Tlie defentlantscoiiccde I thatonly Ks. ()0,t>dO 

were in fact paid hut he pleaded tliit 
he was not liable to pay tlie balance. Ilis 
contentionaniounts to an averment tiiatthe 
recital of payment in full of Us 8.1,000 was 
made in the deed deliberately and that 
there was no mistake about it and he wants 
to adduce oral evidence to show the cir- 
cumstances in which that recital was made 
in the document. His case is that the real 
consideration agreed to be paid for the 
assignment was only Its. 2, 00,000 but that 
he agreed to consideration being stated to 
be nominally Rs. 2, 80,000 on condition that 
a recital should be made in the deed that 
the whole of Rs. 80.000 was paid off thongli 
only Rs. 00,000 was in reality paid. In fact 
the recital of consideration in the deed as 
Rs. 2,89,000 was according to him closely 
connected with and dependent on the fur- 
ther recital of payment of Rs. 80,U00 in full 
though only Rs. 00,000 was paid. Tlie docu- 
ment, it will be noted, further says that, the 
amount still due under it was only Rs. 50,000 
confirming the previous rerdtal. He pleads 
that all these recitals were made in the cir- 
cumstances al)ove slated and that he is not 
bound to pay the suit amount 

The learned Trial Judge relying on the 
decision of the Privy Council in Sah Lai 
Chan I V. lndarjit{l) has allowed the plaia'- 
iiT to g ) behind tne recital of payment and 
to show that it is wrong as only Rs. 00.000 
were actually paid, on the ground that such 
a recital was only an averment of tact and 
that it could be proved to be wrong by oral 
evidence, s. 02 of the Evidence Act not bar- 
ring such proof. So far he is correct, but he. 
h is^at the s.ime time shut out the defend- 
ant from sUo.ving the circumstances in 
which the rectial was made as he consider- 
ed tliat it involved proof of a consideration 
different from the one recited in the deed 
and’ that such proof by parol evidence was 
barred by s. 0-' as consideration is one of the 

terms of the contract. 

I regret I am unable to follow his view 
on the°8econd point, lam clearly of opiri 
ion that if one party is allowed to show f.y 
oral evidence that a recital in a document 

tn 22 A. 370; -1 C, W. N. 485; 2 Bom. L. R. 55.3 
27 I A. 93; 7> Sar. T. C, J. 702; 9 lud. Dec, (n. a.) 

1281 (P. C.). 

. ••• 


is incorrect in fact, the other party must 
certainly be allowed to show by similar 
evidence that it is not incorrect and tliat the 
recital was deliberately put in and for the 
P'lrpose of showing it he mnsr be allowed to 
prove what the re d con-^i leration for ihe do- 
cument was. Section 92 <loes not, in myoj>in- 
ioa bar such proof, for such proof is aiM ne- 
ed not for the purpose of varying or altering 
any term of the written contract but only 
to show that the recital in it is correct. To 
shut out oral evidence for the iinrpose 
will be to allow a gross fraud to be per- 
petrated. 

This question was discussed in Chuni 
Bibi V. Basanti Bibi (2) where the learned 
Judges ofthe Allahabad High Court laid 
down that if one party to a deed alleged 
and proved that the whole of the considera- 
tion, the receipt of which was acknowledged 
in the deed, did not pa^s, the case fell with- 
in the proviso (Hof s. 02 and the other party 
was at liberty to show what the real consi- 
deration wasard parol evidence could be 
given of the real nature of the transactions. 
What the first party tries to prove in such a 
case is failure of consideration and that 
brings it under proviso ( 1); the second party 
cm then clearly prove in rebuttal of the first 
pirty’s case That there was in Iruth no 
failure of consi leratinn and for that pur- 
pose show what the real consideration was. 
As pointed out by the learned Judges in 
Allahabad, a party cannot both affirm and 
disafiirm liiesame transaction by showing 
its true nature for his own relief and by 
itisistingon its apparent character to pre- 
judice his adversary. This view is support- 
ed by the observation of tlie Privy Council 
\n Siiah Mukhun Lall v. Baboo Sree Kishen 
Singh (3) and also by the decision in several 
previous cases, namely. Lala llimmat Sahoi 
Singh V. Llctvhdlen \[), Kailash Chandra 
Neogiy. Ihirishchandra Biswas [3), Natliu 
Khan V. Seica/c Koeri (0) and flanif vn 
nis-!a V. I'aiz-un 7iiss t (7). The last of these 
cases is a ruling of the Privy Council in 
which their Lord-hips had no difficuiry in 
holding that what appeared on the face of 

19 ) lull ^ a nfil; 30 A- 537' 1- .\ L. J. 90!). 

(3) i2M. I.A. 157; 11 W. K. P. C. Vl ^ ii L. U. 
P C 41; 2 “Suth. P. C. 3. I'lO; 20 S<ir. 1'. C. J. lOo, 1 


Ind Pf*c. s ) 5U. 2 1 K. It- 2 9 P. c.,t. 

(4) 1 1 C. 4’*0; •’> hid. Djc. (.s’, a.) Iu8.5. 

lo. 0 ImJ.' Ca^UU■'■l5 C. W. N. 408. 

7 11 Ind. Gas. 39S; 33 A. 340; 15 C. W. JN. G21; 8 
A L 3.373; 13 C. P. J- 510; 13 Bom. L. R. 391; 10 
M L T 23; {19111 2 M. W'* N. 370; 21, M, L. J. l]2Q 

(P. C.). 
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the document to be a sale for a considera- 
tion might be shown to be in reality a gift 
and that, parol evidence was admissible for 
the purpose. Mv learned brother, Srinivasa 
Iyengar, J., refused to follow the ruling 
Chiini Bihi v. Basanti Bibi ■{2) on the 
ground that it was in conlHct with the rul- 
ing of this Court in Adit yam Iyer y. Ramn- 
Icrishna lyeriS). With respect, 1 think he is 
wrong. The Madras case was cited to tlie 
Allahabad Judges and they distinguished 
it, and I think rightly. There was no ques- 
tion in the Madras case of a recital in a deed 
being allowed to be shown to V)e incorrect 
by one of the parties. That ruling does not 
touch the principle of the Allahabad case. 
It may be open todotild whether the Madras 
ruling can l)e su]:)portefl in tlie face of the 
ruling of the I'rivy Council in Ilanif-'itn 
nissa v. t'aiz-un-nissu \1 1 l)ut that (pieslion 
we need not consider. In my view that case 
has no bearing on the case before us. I 
think the Allahabad decision embodies a 
sound principle and I am, with respect, 
prepared to follow it. No authority has 
been cited to us in which the correctness of 
that ruling has been doubted or challenged. 
Following it. 1 would hold that this case 
should be tried on oial evidence and as the 
Trial Judge has 'excluded such evidence, 
the case must go back to him for a fresh 
trial. I would allow the appeal and rem- 
and the case for a fresh trial. The respon- 
dent must pay the costs of this appeal. 
The other costs will be disposed of by the 
Trial Judge. 

Kumarasw0-mi Sastri, J.— I agree. 

V. X, V. Appeal allowed. 

Z K 

(8) 21 Ind. Cas. 4.=>8; 38 M. 514; (1913^ M. IV. X. 
847 ;'m M. U T. 382; 25 M. L. J. (;02. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 1212 

and 1213 OF 1923. 

June 8, 1925. 

Present : — Justice Sir Ewart Greaves., Kt., 
and Mr. Justice B. B. Ghose. 
MAHAMMED WASEL ALI and another 

Plaintiffs — Appellants 
versus 

NAINUDDIN MAXDAL and others— 
Defendants — Respondents. 

Co-sharers.—Adverse possession — Ouster — Rent, re- 
ceipt of, absence of, e^ect of. 
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Wlierc it is Lmrirl that certain pruperty originally 
lielonged ct-rtain co-sharers, the mere fact that one 
of those co-sharers cannot prove his actual possession 
over the ))r()perty by receipt of rent from the others 
cannot operate to e.'ctingiiish his title to his share of 
the proi>erty on the gionnd of adverse pos.session by 
the other co-sharers. In order to l)nr the title of a 
co-sharcr by reas(m of the exclusive possession of 
other co-sliarer.s it must be found that there yns aii 
ouster of the former. In the absence of any tinding 
that there vas an ouster or any allegation t\‘bich 
would amount to an ouster of a co-sharcr, the latter 
is entitled to recover possession of his share in the 
property. ^ 

Appeals against the decrees of the Sub- 
ordinate Judge, Fourth Court. Mymensingh, 
dated the 21st of December 1922. reversing 
those of the Munsif, Second Court, Tangail, 
dated the 27th of June 1923. 

Balms Jogesh Chandra Roy, Ramgati 
Sircar and llira Lol (Jangiili, for the 
.Vppellants. 

Mr. Atul Chandra (Bipta (with him 
Babu Ritdhika Ranjan Guha), for the Re- 
spondents. 

Babu Biraj Mohan Maznmdar, for the 
Deputy Registrar. 

JUDGMENT. 

Ghose, J.— These two appeals aiise 
out of two suits for ymssession ^ of 
certain shares of a tenancy. The original 
owner of the lands was one Jamal. He left 
three sons, Torap, Kolom and Ajim. ^ The 
appellants in Second Appeal No. 1-12 are 
the heirs of Torap and the heirs of Kolorn 
are the appellants in Second Appeal 
No. 1213. They were the plaintiffs in the 
Trial Court and the defendants were the 
heirs of Ajim who are the respondents m 
both the appeals. Both the Courts have 
found the question of title in favour of the 
plaintiffs. The Trial Court made a decree 
in i heir favour and ordered joint possession 
according to their share of the lands witli 
the defendants. On appeal by the defend- 
ants. the learned Subordinate Judge has 
dismissed both the suits on the ground that 
the plaintiffs failed to show possession of 
a permissive character of the defendants or 
their own possession within 12 years of the 
date of the suit. He applied Art. 142 of the 
Limitation Act and dismissed the suit on 
the gn-und of limitation. Jhe plaintiffs 
allegation was that Torap and Kokm used 
to work away from home and th^y ff®. 
settled their shares in Barga with 
brother Ajim and were in enjoyment o 
their shares bv receipt of Barga 
they failed to' establish. • The defendants 

case was that there was a partition betiNeen 
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the brothers during the lifetime of their 
father and the disputed lands were in tlie 
sole possession of Ajim as falling to his 
share. That case was also found hy the 
Courts below to be not true. The position, 
therefore, is this, that all the three brothers 
had title in the property in suit as co- 
sharers and in order to bar the title of any 
of the co-sharers by reason of the exclusive 
possession of one of them it must be found 
that there was an ouster. There is no such 
finding in this case and the only case that 
was made by the defendants as regards 
their separate title has been found against 
them. The fact that the plaintiffs had not 
been able to prove their actual possession 
by receipt of Barga rent cannot operate to 
extinguish their title on the ground of 
adverse possession by their co-sharers. In 
the absence of any finding that there was 
an ouster of any allegation which would 
amount to an ouster of their co-sharers by 
the defendants the plaintiffs are entitled to 

SllCC66Cl 

The judgment and decree, therefore, of 
the learned Subordinate Judge must be set 
aside and those of the learned Munsif 
restored with costs against the contending 
defendants in this Court and in the Couit 
below. 

Greaves, J.— I agree. 

2 K Appeals allowed. 


MADRAS2HIGH COURT. 

Second Civil Appeal No. 4/-1 of IJ-o. 

April 14, 19:»5. 

Present Mr. Justice Venkatasubba 

Rao. 

The MALABAR FORESTS and 

RUBBER Co., Ltd., BY THEIR AGEN lb 

Messrs. SABRIS & Co , CALICUT 
Defendants — ^Appellants 
versus 

D. H. MACLEOD and another — 

Plaintiffs — Respondents. 

MasUr and atrvant— Gross tncompefence of szrvant 
— Dismissal — Damages, suit for, maintainability of. 

An employer is entitled to dismiss an employee who 
is utterly incsompetent to do the work for which he is 
emploved and m such a case the employee i3 not 
entitled to maintain u suit for damages for wrongful 
dismissal, [p. Glti, col. 2.] ^ e .u 

Second appeal against a decree of tne 
District Court. South Malabar, in 
No, 104 of 1922, preferred against that 


of the Court of the Subordinate^ Judge, 
South Malabar at Calicut, in O. 8. No. 27 of 
1921. 

Mr. K. Bhashyam Iyengar, for the Appel- 

lants. ^ 

Mr. J. R. Ramachandra Iyer, for the Re- 
spondents. 

JUDGMENT.— The plaintiff has in- 
stituted this suit for recovery of damages 
in respect of wrongful dismissal._ The 
defendant company justifies its action by 
alleging that the plaintiff was incompetent 
and grossly negligent in the discharge of 
his duties. The Trial Court has decided 
against the plaintiff finding that the dis- 
missal was justified but on appeal the deci- 
sion of the Court of first instance was re- 
versed by the District Judge. 

The lower Appellate Court in effect finds 
that the plaintiff was incompetent in 
regard to work, that pertained to timber 
but is of opinion that the circumstance 
does not entitle the defendant company 
to dismiss the plaintiff. Is tliis position 
correct ? Before the employment in ques- 
tion the plaintiff had been working at 
Aralam. Regarding his duties at that 
place he says : “In Aralam it was all 
timber and no tea . As the conditions 
at Aralam were not to his liking, he sought 
employment at Koltanad under the defend- 
ant company. I may observe that the 
plaintiff some years previously had an 
interest in this very Kottanad estate and 
having become greatly indebted got it 
sold and the defendant company became 
the purchaser. The plaintiff s designation 
was “Superintendent of the Kottanad 
Estates”. What then were his duties ? 
Part of his work related to tea. llie plaint 
iff having said this, deposes next ‘ timber 
was the other source of income in Kot- 
tanad L was the sole Superintendent 
and I had also to get the timber work 
done. I told Mr. Chari that^ 
a lot of timbers on the estate Mr. Chari 
referred to is Mr, Raghavachari who iiegoti- 
ated the purchase of the Kottanad estate 
for the defendant company. I may now 
turn to another admission of the plaintiff, 
“[ do not claim to be a timinT expert. I 
know nothing practically about timber”. 
Indeed the District Judge makes a point 
of the plaintiff's ignorance of the work 
connected with timber. Exhibits 1 and 11 
betray such a woeful lack of knowledge 
that no course was possible to the plaint- 
iff other than admitting that he was utterly 
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ignorant of every thing that was in any way 
connected with timber. 

The extracts 1 liave given above from the 
plai[ititY's deposition itself, show beyond any 
possiljilitv of doul)t. 

(1; that it was a part of his duty as 
Superintendent to do work connected with 
timber, and 

(2) that he was utterly incompetent to dis- 
charge this part of bis duty, 

The result of this incompetence has been 
that the defendants have sulTered undoubt- 
ed loss. I shall take only two outstanding 

facts. 

The plaintiff had to get timi)er cut for 
the puriose of making broad guage sleep- 
ers. The District Judge finds as a fact 
that the timber was in many instances 
not of the required length. As a result 
the company suffered considerable damage. 
These facts are not denied. But the Dis- 
trict Judge disi)oses of the case in a cuid- 
ous manner. He says that the plaintiff 
was not given specilic instructions cn the 
point, meaning thereby, that he was 
not specifically told that the re([uired 
measurement was 0 feet 0 inches. 1 he 
plaintiff did not put forward any such case. 
On the contrary he says very distinctly 
that he gave definite instructions to the 
viaistry to cut sleepers of this dimension 
and that accordingly sleepersof the required 
measurement were in fact cut. I shall once 
again ret)roduce his own words: “I gave 
strict instruction about the length and 

f^ave him a rod of 9 feet and G inches 

personally knew that all the logs 
w'ere cut into 9 feet G inches in 
I testtd the whole lot 

I Paw and satisfied myself that every piece 
was long enough for broad guage slee- 
pers". It is found as I have said that this 
version is not true and tliat many of the 
pieces cut were not suitable for the pur- 
pose Where then does absence of instruc- 
tion come in ? I am afraid the District 
Judge has completely misunderstood the 

case. 

Secondly, the defendants complain that 
the plaintiff negligently overpaid the mais- 
trij. Apart from other allegations made 
in this respect it now transpires if the 
plaintiff is to be believed, that the maisinj 
disobe 3 'ed instructions and cut the timber 
into pieces of insufficient length. But 
still the plaintiff would say “When I 
left the estate I paid Rs. 1,050-8-0 to Chen- 


kan maistry and the balance due to him 
was only Ks. 8-1-0. 

It is unnecessary to enquire into other 
heads cf incompetence and negligence. On 
the findings of tlie District Judge, lam 
clearl\' of the opinion that it has been amply 
proved that the dismissal was for justifying 


causes. 

^Ir. Ramachandra Iyer contends that I 
must not interfere with any’ linding of 
fact. Perfectlv ti'ue I have not tried to 
form m\’ opinion on the evidence. 

One point that is pressed against the 
defendant company is that in the matter 
of dismissal it was stated that the com- 
jianv was thankful to the plaintiff for the 
services rendered. Mr. Salmis has explained 
this by saying that he intended the state- 
ment to be ironical. This is clearly not 
true and on account of this explanation 
I was naturally disposed to view the de- 
fendants’ conduct with some suspicion. It 
is unfortunate that the true explanation was 
not offered. A careful perusal of the record, 
however, shows that the defendants were 
utterly' dissatisfied with the plaintiff that 
on tliat account they transferred him to 
Tamaracheri within about six months of his 
employment, that they thought it prudent 
to get rid of him amicably and even offered 
a month's wages in lieu of notice thank- 
ing him for liis past services, but that it 
was found that the j)laiiitiff was on the 
war-path asserting what he fancied to he 
his legal rights and that the defendants 
were then ffnally' driven in self-defence 
to retaliate by going ui> to a lawyer and 
withdrawing the offer, thustakiisg up, what 
they^ were advised, was strictly a legal 
stand. J'hough the defendants have de- 
viated from truth in this respect, 1 cannot 
allow that fact to stand in their way and 
I am satisfied that the decision of the 
District Judge is in law' wrong and 1 
accordingly' allow' the appeal and dismiss 
the suitw’ith costs throughout. 

V. x. V. Appeal allowed. 

z. K. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. ^ 

Misckllaneous Civil Appeal No. 55 of 19-o. 

September 7, 1925. 

Present : — Mr. Dalai, J. C. 

RUDRA PAR TAB 81XGH and others — 

Defendants — A ppE[>L ANTS 

ve rsus 

Musammot SURAJ KU KU— Plaintiff 

— Respondent. 

Civil Pvoceduvt Code (.Icf V of WObt), O. WXI\ , 

T. 3 — himiUUiun Ac/ {IX of lOOb), Sch. I. Art. 

Final foreclosure decree, application -for- Limita- 

An application for preparation of a linal fur 

foreclosure under O. XXX1\ . t'- ^■\ 

governed by Art. 181 of Sch. 1 to tlie limitation Act. 
and limitation for such an application begins to run 
from the date of the passing of the pre iminary decree. 
Jaqdish Singh v. Ham Adhin 

8)8' ‘-^0 O C 205, Latin Ram v. Jot i>ingh, -it 1ml. 

Cas.20G; 21 O. C. 176, followed. , , . r i . 

MadhoMoni Dasiv. Pamela 
537; 37 0. 796; 12 C. L J- 328; lo C . W . N. 3u/ 

Bishwambhar Saha V. Ram Sundar kaibarta Das, JO 
Ind. Cas. 719; 42 C. 294, dissented from 

Bala Ram Saik v. Kanhai Bharan .UahapaUa. J8 
Ind. Cas. 385; 1 P. L. J. 361; 3 P. U W . ^4. referred 

^^’Miscellaneous appeal against the judg- 
ment of the District Judge, Fyzabad. dated 
the 19th March 1925, setting aside an order 
of the Subordinate Judge, Fyzabad, dated 

the 8th January 1925. 

Mr Naim Ullah, for the Appellants. 

Mr. IL D. Chandra, for the Respondent. 

JUDGMENT.— The ruling of this 
Court in Singh v. Kam Adhin Singh 

(1) is entirely in favour of the appellant 
and the distinction drawn by the learned 
J iid^^e of the lower Appellate Court (loes nut 
exist. The view taken in this ruling was 
confirmed by a Bench of this Court in 
Lallti Kamv. Jot Sinjh (2) and t.ie only 
difference was as to the period from wtiicli 
the limitation was to run. No sncli 
point arises in the present case, ine 
learned Judge of this Court in Jag- 
dish Singh v. Ram Adhin Singi (U 
specifically disagreed from the Calcutta 
view for reasons which cannot be f'^n- 
troverted. The plaintiff Musammat ^^arju 
Kunwar applied for preparations of affinal 
decree for foreclosure under O. XXXtV^, r. J 
and the Trial Court rightly, in my opinion, 
rejected the application on the ground that 
it was barred by limitation under Art I6i 
of the Limitation Act. That Article lays 
down the period of limitation of three years 

(1) 41 Ind Caa. 858; 20 O. 0. 205. 

(2) 47 Ind. Oaa. 206? 21.0.^0.1176. 
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for applications for which no period of limi- 
tation is provided elsewhere in Sch. I 
or by 3 . 48 of the C. P. C., 1908 from Uie 
date when the right to apply accrues, llie 
rio-ht to a[)ply accrued hero on the date 
when the preliminary decree for foreclosure 
was passei-1. With all res|)ect it may be 
pointed out that the learned Judges of the 
Calcutta High Court who decided thecase 
of Bishwambhar Saha v. Ram Sundar 

Kaibarta Das {A) did not heav in mind the 

distinction between rr. 3 ai d o and b of 
O XXXIV of the First Schedule of the C. 1 . 
O. " Rule () requires no application and, 
therefore, escapes the operation of Art. 18L 
of the Limitation Act. Both rr. 3 and 5 
make it incumbent that the decree-holder 
mnst present an application and where an 
application is to be presented the period 

of limitation provided for such an applica- 
tion by Art. 181 must app'y. 'Flie learned 
Judicial Commissioner of tiiis Court (now 
Mr. Justice Lindsay) has pointed out in his 

elaborate judgment the ^‘V 

ciitta view expressed in Madha Mom Dasi 
V Pamela Lambert (4) and /iLs'/ia*am6 mr 
Saha V. Ram Sundar Kaibarta Das (3). Ihe 
matter is fully discussed by the IMtna High 
Court in Bala Ram Nailc v. kanhai Bharan 
Mahapatra (5). In the case of Madho Mom 
Dasi w I^amela Limbcrt (1) it was assumed 
that there was no rule of liiintalion 
cable to such an application prior to the 
pis 9 i.i-of Uie C. 1>. U. of 1 .):)S. That .assump- 
tion was imofi-eat in vie .v of the (lecistoii 
of theif Lordships of the Privy Council in 
Munna L'll Parrucc v. barat Chunder 
Muk^rji (0). riie .authority of this Court is 

well-supporlel l.y the language of the 
Sti'utoanl th'. d seres holders application 

wa^ time-barred. n i, 

1 ,<>1 aside the .lecree of the lower AppeUate 

Court restore the decree of the I rial Court 

and dismiss the plaintilfs application and 

direct that bjtli parties shall bear their own 

eostsof all the Courts. 

12 c. l. j. 32 .; i 5 

Ini' Civ* .383- 1 i> b .1. 38t; 3 P. L. W. 74. 
r V? vl ci1 (iSL 42 0. 773: 17 .at. L, T. 120; 21 
P I J lis- 2 b. \V. 2S>. 19 C W. N 561; 1< ISom. b. 
S:lu8; 28 M.b.J.470; .12bA. 83 (P. CM. 
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MADRAS HIGH COURT. 

Secon'd Civil Appeal No. 35S of 1922. 

March 3, 1925. 

py'cscnt: — ^Ir. J ustice Od^ers. 
ABDUL SA5L\D KHAN’ KIIlLADAU 

and ANOTHER— DeFEND.aNTS NoS. 1 AND 2 

— Appellants 
vey'sus 

BIBIJAN alias HAN'IFA KHATHUX 
and others —Blain riFF and Defendants 

Nos. 3 to 10 -IvESPoNDtiNTS. 

Cause <>T action- Decree for iHirtitimi- Agreement 
to hold jjropertie^ as ht;fore- 'Siibsetjurnt suit for 
partition, whether mnintainnidc Ajramriit, whether 
re(iuires registration li, <jistriition Act (AT/ of /I'D.s., 
5. 17 - Muhammadan Imw ■ M aham mndan dealiiuj with 
cotnmon prc}> rtn Common hment, jiresu mjition 
Co-tenant, ndwth' r trusic. . _ ... 

Wlu'ft" sulis-Mjiu’iU ("a (It-'-rc' l"i' i>JuliOua tii a 

Muhamina<lan family, llie |)aiti<'S airree m-t loex-cnte 
thf ilrcrat' l>ul t') C'untiuvie ti'lii'M tin* Rroporlms as 

witlioul as l)t‘fur<', siiali 

a‘'-n- ‘mfiit must l)c regarded as a m.itl*'r arisiiii; sul)- 
seciu "lit to tlie tt.M-roe aii-l as furuislimg a new cause ot 
iictinii and a .second suit La- partitiMii i<. Ihcrefurc, not 
barred, [r (>18, col.?,] 

riiudi an agrepmeni amounts only to a transaction 
recognising a title already subsisting and docs not r<- 

(luire registration [ilnd.] i i 

Ranaanniiahi Ammal v. 1 irupnkshee Ran, ,2 lad. 

Cas. lic; i.-> M. I- IDO; 17 I, W .aSi?; :;2 M L- 1, 

(l:»23tA. I U. uM.) b.'l ami >a/»/iaram knshiuiji 
'v'Mada~n Krishna ji, -"i H- 3 lad. IW. (N. sj 131, 

relied on. , , • , 

Prima facie a Mabammiubin dealing willi pro- 

pertv owned in common deals onl.v will\ v.iiat lu- is 

entitled to ‘leal with. n:.. bis own share, fp. (T). col. 

o I 

\hdfil Maiecth Khan v. Krishnamachari<ir, 10 Ind. 

Cas:?!.); !!) M. I'El. L- A 133; (DH?, .M U'.X. 31(3; 

*) I W 707 -.uxd Suhnr M<ihomc<l v. Asmot M<ni<tal, i\) 
]nd. Cas. RH; 30 C. 078; (RIM) A. 1- H- (C.) 3'<4, fol- 

I’lier- is no provision in Mulianiinadan Law that 

the acpiisition.s of the several members are made 

for tlie bencllt of the family jointly iV- 

Hakim Khan v. Conlklian. 8 C K— ; 10 t - C. K. (.0-., 
4 Ind Dee (S. s.) .i33 and knshnajiban lanital v. 

tlakLlad .Vas.ud li,,, H.! ind. < 'as. 1 1; :1:! C. I- •». 

^‘’N-'d’’nant is i.ut a In.stoe fur nn<.th<-r en-t.-naiU, 

''^Kelne.bi v. Dc Troifurd, (1897) .A. 180; llG L. .1. 

Ch. 113; 70 L. T. -Li7. relied on. 

Second appeal against a decree of the 

District Court, South Malabar, in A b. 
Mn 13 of 1921. preferred against that 
the C»rt oi A;iJmon.l D 

Mnrtsif Palffhat, in O. b No. li of IJ-d 
(O. S. No. -190 of 1910 on the file of the 
Court of the Principal District Munsif, 

V. Avantakrishna Aiyar,ioY ihe 

^^\essrs T. R. Venkalrama SasLriar and 
d' a. Krishna Variar, for the Respoiid- 

(iat3. 
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JUDGMENT.— Th is was a suit for 
tlie partition of the estate left by a Muham- 
madan named Ali Khan Khiladar who died 
in l«St54. In 1890 defendant No. 3 sued for 
partition and ol)lained decree (Lxs. I to 
IVy She did not execute Hie decree and 
one of the questions is wlietlier she is 
competent to file a fresh partitionsait.lt 
is alleged that in spite of the previous 
decree there was an agreement between 
the co-sharers of the estate of Ali Khan 
(father of defendant No. 3) to continue 
to hold the properties as tenants-in-com- 
mon without division. The District Munsif 
was satistred that defendant No. 3 relied 
on ‘some such agreement” at the time 
the issues were framed in 19 iG and 
found the agreement proved, and that 
defendant No. 3 was entitled to a share. 
T'le District Judge conlirmed tliis finding, 
but a point of want of rt^gistration was 
taken before him and the District Judge 
found that parties could oraliy agree to 
remain as tenants-in-common. This is 
the first point taken before me in second 
aj)peal. The former decree was declaratory 
though final and I tliiiik the agreement 
must he regarde<l as matter arisuig sub- 
sequent to the decree and as furnishing a 
new emuse of action thus distinguisliing 
this case from a subsequent suit on the 
same mortgage [I'edapnratti v. Vallahha 
Valiya Raja (1)]. It is argued for tiie 
respondents tliat, if the agreement were 
only a transaction recognising a title already 
subsisting, registration is not required. In 
Ranyanayaki Ammal. v. \'^irupatcshee Hao 
(2) Coutts Trotter, J.. (luotes West, J., in 
Sakha ra m K risfniaji v. Mad a n Krish no ji 
(3r “What requires registration is some 
Uoenment which brings about a definite 
change of legal relation to the property 
by an expression of Will ernbod ied in the 
document referred to.” Sd with regard 
to the word ‘declare' the learned .ludge 
conceives it to mean a declaration of Will, 
not a mere statement of fact. I take the 
question of the fact of tlie agreement to 
be proved and 1 also take it that what 
is found to have really happened! was 
that the parties simply agreed to go on 
as before — they had been co owners before 
tlie declaratory decree; they agreed to 
ignore that and thev continued to live as 

.1) 23 M. 300; 12 M. L. J. 123, 

(2) 72 InH. Cas. 130; 1.3 31. L. J. 100; 17 L. W. 5S3; 
32 M. L. T. 312; (l'J23) A. I. R. (31.) 621. 

(3) 5 B. 232; 3 Xad. Dec. (n*. s.) 154. 
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they had lived for years together, each 
having title to a definite but undemar- 
cated share of the property. Is this a 
matter requiring a registered deed ? In 
Venkata Readi v. Kuppa Reddi (4) the 
question was as to a Hindu co-parcenary 
and it was held that joint living and joint 
expenses, etc., would not convert originally 
separate property into property of the co- 
parcenary and that the transfer of the share 
to the co-parcenary should only be regard- 
ed as a gift to it, and, therefore, required 
a registered deed under the Transfer of 
Property Act. In Thyalambal v. Krishna 
Pattar (5), Srinivasa Ayengar, J., found 

difficulty in understanding the conversion 
of individual property into joint family 
property except by way of transfers which 
presumably would require a registered 
deed. This, however, was clearly obiter. 
It has to be remembered that we are not 
now dealing with a joint Hindu family, 
but with Muhammadan co-sharers living 
together. There is thus no question of 
their status having become divided by the 
previous decree; they were never united or 
joint A right to e.'cecule a decree does not 
appear to be a right in or to immoveable 
property, but merely a right to apply for 
process of the Court in execution. It is, 
therefore, difficult to see how an agreement 
not to exercise that right can be said to 
fall within the meaning of s. 17, Registra- 
tion Act. 1 am, therefore, of opinion that 
this agreement did not require registration 
and that the District Judge was right on 
this point. 

The second point which was argued at 
length before me relates to Ex. XV. De- 
fendants Nos. 1 and 2 contend that tlie 
acquisition under this document was made 
for their own benefit and with their own 
funds and that plaintiff and the other heirs 
of Ali Khan Khiladar have no right in it. 
The District Miinsif upheld defendant 
No. 1 and defendant No. 2’s contention as 
did the District J udge. The earliest docu- 
ment referred to on this point is Ex. A, 
dated 8th February 1893. Defendants 
Nos. 1 and 2 executed this /rarar to their 
elder brother Hassan Ali Khan who died 
in 1898. The younger brothers were to 
manage the common property for 18 yeai's, 
and thus the arrangement came to an end 

(4) 47 Ind. Cas. 716; 8 L, W, 400; (1918) M. W. N 

680. 

(5) 32 Ind. Cat. 95d. 


early in 1911. The two other material 
documents on this question are hbxs. XllI 
and XV They are of the same date — 2(>th 
July 1915. Exhibit XHl is a second mort- 
gage effected ^'‘y defendants Nos. 1 and 2 
and the question is, was it of their own 
shares alone or did they include the 
shares of the other heirs as well? “If so, 
by what right?” It must again be remem- 
bered that we have nothing to do with 
Hindu Law with its joint family and 
powers of the manager to bind the other 
CO- parceners , etc. Prima facie a Muham- 
madan dealing with property owned in 
common deals only with what he is entitled 
to deal with, viz., his own sliare [Ahdid 

Majecth Khan v. Krishnaynachariar {{\) and 
Siikur Mahomed w Asmot Mandal (T).] Ex- 
hibit VJII recites the debt due to the 
mortgagee under lOx. IX which was a 
family mortgage of 1899 "due by us"; 
Defendants Nos. 1 and 2 no doubt, refer 
here to the family. They stipulate that the 
mortgagee shall pay of the shares of cer- 
tain females in all amounting to Rs. (>,000 
and refer to the family debt on other 
accounts for Rs. 5,000. "The amount due 
under this deed by us to you for our 
family necessity is Rs. 11,000 and the mort- 
gagors give possession of the said items in 
the schedule which is para. I are said to 
belong in jentn to us and are in our pos- 
session". They further agree that in de- 
fault, "our jenni rights in the schedule 
items should be sold" "out of us per- 
sonally and out of our othm- properties." 
All this certainly strikes me as personal to 
the mortgagors ; they happen to be bor- 
rowing from the same lender as advanced 
to the family under Ex. JX where the 
family were all parties and they refer 
to this family debt. Exhibit XV is a 
release of tlieir claim by the four females 
referred loin Ex. XIII, they had been paid 
off. It is executed to defendants Nos. 1 and 
2. If necessary this may be treated as a 
conveyance. Doraisnmi Pillai v. Ciiinnia. 
Goundan{8), though it is called a release. 
It is said (1) that the consideration for 
ICx. Xlll did not proceed from defendants 
Nos. 1 and 2. Defendant in bis evidence 
says it was the equity of redemption 

(6) 40 Ind. Cas. 210; 40 M. 243; 32 M. L. J. 195; 
{1917) M. W. N. 346; 5 L. W 767. 

( 7 ) 70 Ind. Cas. 401; 50 C. 978; (1924) A. I. R. (C). 

384. 

(8) 43 Ind. Cas. 560; (1918) M. W. N. 89; 22 M. L, T 
538; 34 M. L. J. 258; 7 b. W. 335. 
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owned by the family which was dealt 
with under Ex. XUl; he does not say 
how he came to be autliorised to deal 
With it. His evidence may mean tliat as 
there was a mortgage on tlie family pro- 
pertv bv the family, their individual 

shares in that equity of redemption were 

dealt with. It was of course an equiiy of re- 
demption belonging to tlie family in which 
thev defendants Nos. 1 and 2 owned <letinite 
shares ■ (2j. The execution of Ex. XllI 

was for the family, 1 seenoevi- 


v. sxris^n chan'dra mag. [91 1. C. 1925] 

Objections, one by defendant No. 3 and 
the other by jjlaintiff together with defen- 
dants Xos. 4, 5, 7 ami 8. 

Tlie second appeal is dismissed with costs 
and the two Memorandum of Objections 
(whicli raise the some f)oint are also dis- 
missed withcostsof defendants Xos. 1 and 2. 
V. N. v. Appeal dismissed. 

z. K. 


dence of it. There is no provision in 
Muhammadan Law that the acquisitions 
of the several members are made for the 
benefit of the family jointly. Hakim khan 

V (Jonlkhau (1)1 and Krishna iihan Saniial v. 
Maliammid Masnddin (lOh A co-tenant is 
not a trustee for another co-tenant, kenncdp 

V Dv Trali'ard iii) which has been follow- 
ed bv a" Bench of this Court_ in _0. S. 
Xo. I'of 1<5‘J7 and Xo. 7 of ItMo. Xor is 
there any evidence of delegation. It was 
linallv argued that accepting all those 
propositions of Muhammadan Law ss. 8b 
and yO of the 'I’rustsAct apply. In the 
form‘=‘r the person to be held liable must 
be in a liduciary position to protect the 
interests of another. U has been pointed 
out that there is no such relation In - 
tween co-owners. In the latter a quahned 
owner gains an advantage in derogation 
of the ri‘dUs of otli^rs interested in tlie pro- 
perl'’. If defendanis Xos. 1 and 2 meiely 
mortgaged their own shares, tlieie is no 
auest'ion of interference with the rights of 
otliers Lastly it was argued that treating 
Lx XI tl as the act of strangers to the 
f-iniilv it had been adopted subsequently 
bv the others as their act and rat died 
luider the ordinary law of contract. l ie 
mortgagee savs he did not insist on the 
rest of the family joining in Ex. XIH as 
he thought the shares of detendants Xo.s. I 
a-d would sullice as security. I here is no 
evidence that the family ever expressed 

wish to ioin ill or to A(io[)t the action ot 
de nclfnli Nos. 1 and '2 as their own. There 
no finding on it either and the point 
Teens to be^taken for the first time here 
1 think both the lower Courts were right 
in the conclusion they came to on tins 
point which is raised by Memorandum of 

(9) 8 C. 820; 10 C. L. It. 003; 1 Incl. Dec. (s'. ..J 

63Iad. Gas. 211; 33 C. L. J. 309. 

(11) (1897) A. G. ISO; 6fi L. J. Ch. 413. 7t) L. T. 
427. 


CALCUTTA HIGH COURT. 

Aim'EAI, from ArpRi.LATF Dcfur:!-: No. 983 

OF 1923. 

June 1, 1925. 

Present : — Justice Sir Ewart Greaves, 

Kt.. and Mr. Justice Mukerji. 

MADIILSI'DAN ( ’ll AIvUAVAHTI amu 

oriiFUs — pro yornia I)i-:fi-:n'd.\nts Xos. 27 

TO 31— Appell \NT.S 
versus 

SATISIi CTIAXDRA XAG and others 

— PlaIMTIF FS A' DeFE ^ UAM I S — 

Respondexts 

Cicil Proce'ltn'e Code (.Icf P of lOOS), .s’. OH, O. X\ll, 
r. 4. O.XXIII, r. S, O. Xl.Ili, r. 1 ino~Apnca( 
ptirtif not interested not iinpleadel— Dctith of re- 
soon lent not int>*rcstcd - Le'jnl npresentatires, failure 
t ) briivj on rerord, ejYect of--Con'ien(-dy:r,’e - (Jujti- 
tion that all p:irti€s h irc not cons’iited, how c<in be 
tjken Review— .\.ppetd, whether lies. 

Th"? failure of an ;.p])jllaat to iini>l’ad as a re-' 
spoadenl or to subuitul " the le;;al rc-preseiitativcs of 
a dcM’easfd respond. ‘iit p.*rson.s who are nut . interested 
in tlie re.sult of tli.' ai)pe;d does not alYect the niain- 
tiinaiiilily of tlie ai)p‘al. [{). O-U. eol. 2 ] 

Wh-'i'c a decree (uuports to l)e [)as.sed with tlie 
e uisent of tlie parties.au objeotiai to the decree l-y 
a parlv who has cons -nted to it on the .ground that 
some other parties have not consented to the decree 
cm l)e t *.k“ii only by inakinir an application for 
review or institutinjf a suit for settinif aside the 
oomproinise on the basis of which the decree pur- 
ports to have been pas-seil but sj toiw as tlie decree 
purports to have been pa.sscd. on the basis of a con»- 
proniis?. no appeal can be maintained against it. 
[p. 621. col. 2: p. 622. col. l.J 

Appeal against a decree of the Addition- 
al District Judge, Dacca, dated the of 

Xovember 1922, reversing that of the Sub- 
ordinate Judge, Sixth Court of that Distiict, 
da^ed the 23rd of August 1921. 

Babus Prokash Chandra Pakrashi and 
Kirari Mohan SarkarHov the Appellants. 

Babus Bkupendra Chandra Gaha and 
Upendra Lai Roy, for the Respondents. 

JUDGMENT. 

Mukerji, J.—This is an appeal prefer-'^ 
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red by the defenrlants Nos. 27 to 31 liom the 
decree of the learned Additional District 
Judge of Dacca, dited the 28tli November 
1922 by which he allosved the appeal of tlie 
det'endant No. 1 in tlie suit and which 
appeal had been preferred agaiiisi the decree 
passed by the learned iSubordinate Judge 
on the 23rd August 1921. 

The facts out of which this appeal arises 
are these. The suit was originally insti- 
tuted by plaintilYs Nos. 1 and 2 against two 
sets of defendants : one set being the 
tenants and the other the pro forma defend- 
ants who were the co-sharers of the plain- 
tiffs. By an order passed on the 2nd June 
1921 some co-sharer defendants, namely, 
the defendants Nos. 27 to 31 who are the 
appellants in this appeal were transferred 
to the categoiy of the plaintiff's. On the 9th 
August 1921 a petition of compromise was 
put in, in the suit on behalf of the iilaint- 
ift's and some of the defendants namely, 
defendants Nos. 1,33,31 and 35. On the 
23rd August 1921 another petition of com- 
promise was put in as between the plain- 
tiffs and the defendants Nos. 2 to 5, 7 to 9 
and 12 to 15. Tlie learned Subordinate 
Judge on the 23rd August 1921 examined 
one witness on behalf of the plaintiffs and 
then passed an order which ran in these 
words: “Suit be decreed on coiupromi&e 
against the defendants who are parties there- 
to and in the same terms ecc parte against the 
remaining defendants. Dismissed against 
the minor heirs of the defendant No. 18 
who are not represented properly in the 
suit”. A decree was passed in accordance 
with this order of the learned Subordinate 
Judge and that decree purported to be a 
decree passed on conipromii-e as between 
the plaintiffs Nos. 1 and 2 and the proforma 
defendants Nos. 27 to 31 wlio as 1 have 
already stated had been transferred to the 
category of the plaintiffs and defendants 
Nos. 1, 2 to 5, 7 to 9 and 12 to 15, and 33 
to 35. 

The defendant No. 1 preferred an appeal 
against this compromise decree and on his 
appeal the learned Additional District Judge 
set aside the deciee passed by the learned 
tiubordinate Judge and made certain varia- 
tion to the decree passed by the latter. As 
against thD decree of the learned Addition- 
al District Judge the present appeal has 
been preferred by the defendants Nos. 27 

to 31. ^ . 

Before dealing with the point urged m 

support of this appeal I must refer to two 
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objections of a preliminary nature which 
have been talien on behalf of the respond- 
ents. They are to the effect that two of the 
defendants, one Kokaiandone Badaiud- 
di had oied some time in the year 19:3 inui 
that no api)licalion had been made within 
time to bring tlieir heirs on the record and 
therefore, the ap[)eal, was not maintain- 
able inasmuch as according to the plaintiffs’ 
case tliey were joint (or/ 7’ea6'or.s' with the 
other defendants. The other objection is 
to the effect that some of the respondents 
were not made parties to thisaiJiu^al when it 
w'as 01 iginallv hied and that it was only after 
the i)eriod of limitation had expired that 
they w'ere brought on the record as respon- 
dents in the appeal. Those objections may 
be disposed of with the observation that it 
has been proved to our satisfaction tliat 
neiliier the heirs of Kokai and Badaruddi 
nor the respondents who have been brought 
on the record after the period of limitation 
was over, are interested in the result of tliis 
ai)peal inasmuch as this api)eal is only con- 
fined to the cpiestion of the compromise as 
between the plaintiffs Nos. 1 and 2 and the 
pro forvia defendants Nos. 2/ to 31 on tlie 
one hand and the defendant No. 1 on the 
other hand. The sole question in contro- 
veisy now is whether in the first of the two 
soleiiav^as mentioned above in which the 
defendant No. 1 was a parly he had com- 
promised the suit only with the plaintiffs 
Nos. 1 and 2 or with the added plaintiffs, 
namely, the persons who originally were de- 
fendants Nos. 27 to 31 as well. This, I think, 
is sufficient to dispose of the preliminary 
objections urged on behalf of the respond- 

ents. , . ir 1 1 

As regards the appeal itself the ground 

urged before us is to the effect that the 
learned Additional District Judge had no 
jurisdiction to deal with the appeal which 
had been preferred by the defendant No. 1 
before him inasmuch as that appeal was 
really against a compromise decree. Under 
s. 9() of the C. P. C. no appeal lies from a 
decree passed by the Court with the consent 
of parlies. It is clear that in so far as the 
decree purported to be one passed by the 
Court Avilh the consent of the plaintiffs on 
the one hand and the defendants to whom 1 
have already referred on the other, it was 
i. decree passed by consent and against 
this decree no appeal lay under the provi- 
sions of s 9fi The ground upon which 

the appeal Avas based was that the appel- 
lants before UB, namely, the defendants Noa, 
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27 to 31 were not parties to this compromise. 
If, asa matter of fact, the appellants were 
not parties to the compromise the proper 
course for defendant So. 1 was eitlier to 

make an aj->plication for review or to i[isti- 
tute a suit for setting aside the compromise 
and so long as the decree purported to have 
been passed on the basis of the compromise 
he was not entitled to ju'efer an appeal 
therefrom. An appeal, of course, does lie 
under the provisions of (). Xhlll, r. 1, sub- 
r. (ai) from an order under r. 3 of (.). 
XXII 1. recording or refusing to record an 
agreement, compromise or satisfaction. The 
present appeal however, does not appear 
to have been hied against such an order. 
None of the grounds taken in the memo- 
randum of a[>peal befoi'e the learned Addi- 
tional nistrict Judge dealt with the (pies- 
tion of the recording cf the compromise. 
They were all directed against the decree 
itself and the Court- fees payable on the me- 
morandum of appeal were also paid on the 
basis of the ai)peal l)eing one against the 
decree, and not theonler. VCe tliink, tliere- 
fore. that no appeal lay to the learned Addi- 
tional District Judge and the decree passed 
by him on the footing of such an appeal not 
having been valiiUy preferred before him 
must be set aside . 

We accordingly set aside the order i>f 
the learned Additional District Judge and 
hold that the decree of the learned Sub- 
ordinate Judge dated the 23rd August 1921 
should be restored with cosis in this Court 
as also in the Court of Appeal below against 
the defendants-respondents who have ap- 
pealed in this appeal. 

Nothing that we have said in this judg- 
ment will be taken as precluding the re- 
spondents from challenging if they are so 
advised the validity of this compromise 
decree in such regular proceedings as may 

lie under the law. 

The Rule will be discharged. We make 
no order as to costs in the Rule. 


Greaves, J 

Z. K. 


— I agree. 

Appeal allowed; 
Rule discharged. 


RANGOON HIGH COURT, 

Fikst (hviL Appeal No. 105 of 1924. 

April 27, 1925. 

Present: — Sir Sydney Robinson, Kt., Chief 

Justice, and Mr. Justice Maung Ba. 

(1. RAINEY AND ANOTHER — APPELLANTS — 

vevs n s 

The BI’RMA FIRE and MARINE 
INSURANCE Co., Ltd.— 
Respondents. 

Contract Act { I X of IS7J), s.. JS—Policy of ’insur- 
ance- Condition that all rights under policy would be 
forfeited unless suit is brought within certain period 
after 7'ejertion of claim, validity of. 

A condition in a contract ^vluch clearly and dis- 
tiiu-tly limits the periled within whicli a suit may be 
brouijht is void by reason of the provisions of s. 28 
of the Contract Act. But there is a distinction be- 
twc«'n a Condition which so limits tlie time within 
whicli a suit may be brought to enforce a riglit and 
011 “^ which provides that after the lapst* of a certain 
)rTio<l there shall no longer l>e any rielit to enforce. 
A c 'iidition f'f th* latter kind is not alTected by the 
provisions (‘f s 2Sof tin C)ntract Act. | j) (123, col. 2.] 

.V j)olicy of iiisuraiua* provided that if a claim was 
made an'l rejected and an action or suit was not 
eommence*! within three months after such rejection, 
all benetit under the policy would be forfedted; 

Ihdd, (1) tliat the meaning of the (jqnditiou was 
that the parties contracted that after the expiry of a 
certain period from llie date of tlic rejection of a 
claim tiie assured would have no right at all under 
tlie contract of insurance and that any suit l)rought 
after that date would be brought on account of a 
cause of action whicli had become non-existent, and 
would, therefore, not be maintainable: [ibid.] 

i2) that the condition was not, therefore, void under 
the provisions of s. 26 of the Contract Act. Lj6id.] 

First appeal against a decree of the Origi- 
nal Side of this Court in Civil Regular 
No. 175 of 1923. 

!Mr. Vertannes, for the Appellants. 

Mr. Cowasjee, for the Respondents. 

JUDGMENT.— This is a suit on a 
policy of insurance, and the point before 
us is shortly this : cl. 12 of the conditions 
lays down that, if a claim be made and reject- 
ed. and an action or suit be not commenced 
within three months after such rejection, 
or, in case of arbitration taking place in 
pursuance of the 17th condition of the 
policy within three months after the arbitra- 
tor or arbitrators or umpire shall have 
made their award, “all benefit under this 
policy shall he forfeited.” The question 
then is whether, no suit having been brought 
within the period specified, the present 

suit is maintainable. . - 

The question involves a consideration oi 
s. 28 of the Indian Contract Act. This ac- 
tion lays down that “ every agreement, by 
which any party thereto is restricted abso- 
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lutely from enforcing his rights under or 
in respect of any contract, by the usual 
legal proceedings in the ordinary tri])unals. 
or which limits the time witliiii which he 
may thus enforce his rights, is void to that 
extent." 

On the one side it is urged that this con- 
dition limits the time within which the 
plaintiff may enforce his rights in respect 
of the contract by the usual legal proceed- 
ings in the ordinary tribunals. On the 
other side it is argued that, l)y this condi- 
tion, it was agreed that, after the expiry of 
the specified time, the plaintiff would no 
longer have any rights under the policy, 
and, therefore, no cause of action which 
he could bring before the Court. 

It was held in Ma Vwetv. Chin Mutual 
Life Assurance Co., Ltd. fl), where the 
condition in the policy was as follows: — 

“ No suit to recover under this policy sliall 
be brought after one year from the death of 
the assured " that such a condition was 
clearly contraiy to the provisions of s. 
28, Contract Act, and, therefore, void. '’I’hat 
case does not apply or give us any assist- 
ance in the present instance. 

The matter came before the Calcutta 
High Court in the case of South British Fire 
and Marine Insurance Co., v. Brojo Nath 
Shaha (2), but s. 28 of the Contract Act was 
not considered, and, so far as this point 
was concerned, it seems to have been dicid- 
ed on the meaning to be attached to the 
word “month but it was held that the 
plaintiff’s suit was instituted beyond the 
time specified, and, therefore, it may be 
implied that such a condition was not 
considered void by reason of the provisions 
of s. 28. As the point was not, however, 
considered, the ruling gives us no assist- 
ance. 

The point was expressly decided in the 
case of Baroda Spinning cG 'Weaving Co., 
Ltd. V. Satyanarayan Marine cG Fire 
Insurance Co., Ltd. (3;. It was there held 
that there is a distinction between the ex- 
tinction of a right and the loss of a remedy, 
that what the plaintiff was forbidden to do 
was to limit, the time within which he 
was to enforce his rights, that what he had 
done was to limit the time within which he 
was to have any rights to enforce, and that 
that condition was not void. 

(1) 11 Ind. Cas. 756: 4 Bur. L. T. 173. 

(2) 2 Ind. Cae. 573; 36 C. 516; 13 C. W. N. 425. 

(3) 21 Ind. Cas. 694; 38 B. 344; 13 Bom. L. R. 

m. 
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Now it is clearly a matter of the utmost 
importance to Insurance Companies that 
claims should be made speedily, that they 
should havean opportunity of investigating 
the facts, and obtaining evidence, ami that, 
if claims were to be delayed, they might 
easily find themselves in a position to be 
unable to meet a fraudulent claim. There 
can. in our opinion, be no doubt as to what 
the meaning of the condition in this policy 
is, and that the parties distinctly contracted 
that, after the expiry of a certain period, 
plaintiff was to have no rights at all under 
the contract. Plaintiff willingly agrees 
that, in the happening of a certain event, 
he shall forfeit all his rights as from that 
date, and any suit, therefore, brought after 
that date, is ln*ought on account of a cause 
of action whicli is non-existent. Condi- 
tions which clearly and distinctly limit 
the period within which a suit may be 
brought are distinctly conditions that are 
void by reason of the special provisions of 
s. 28 of the Contract Act; but there is 
undoubtedly a marked distinction between 
a condition which so limits the time within 
which a suit may be brought to enforce 
rights, and one which provides that there 
shall no longer be any rights to enforce. 

It is argued tliat such a condition is, in 
effect, only an ingenious method of defeat- 
ing the express provisions of the section, 
but it cannot be said that such a condition 
was illegal in itself. A man may contract, 
that on the happening of a certain event, he 
shall lose all his rights. It cannot be argu- 
ed that such a condition must be one that 
limits the period within which he may 
seek relief in the ordinary Courts, and, in 
our opinion, the distinction that was drawn 
by the learned Judges of the Bombay High 
Court, though a fine one, is a distinction 
that can be legitimately drawn, and that 
there is no ground for holding that it is a 
void condition. We are, therefore, of opin- 
ion that the suit was rightly decided. 

The decree of the Court below will be 
confirmed, and the appeal dismissed with 
costs throughout. 

z. K. Appeal dismissed. 
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CALCUTTA HIGH COURT. 

Appeal pu'.im Original DecuEE Na. ill 

OF 

May lO:’.! 

P/'e-se*U;— Justice Sir ilu^h Walnisley, Kt,, 
and Mr. Justice H I> iitiose. 

lURKNOPA XATil HA>1’ THAKUR 

AN'D A.M)THEU — l^LAI.VTIFFS — 

A PPEL1,\NTS 

BASAXTA KI'MAR BASU TIIAKL'R 

an d others — O i - 1' r : .n d a n ts — R i' •' po n u [•; .\' i s . 

Contract Arf i/A -•/ -'■> /H’-'secf/- 

tion, u'ltat amounts f" -Di.'^putc hctivn n parties ~ 
Complaint, presentation >>/— Uc fercnre fn ariiitration. 
v<ili<litii of Auanl. uln'lfo r l.in 11 n^. 

'Plu'A-ssfUtial c-lfinciit in wimt is d<‘scril>c<l a.s 

“stillinj^ a pnisf’cntion Is tin- lani|>i'ring \vitli lhi‘ 
a^llnini^Arati')H of justice by a laivat-- individual, 
[p, 623, col. 2 I 

All award was objected to by on*' of the parties 
to tile refercnet* on tlio ^iiound that its con-'Cnt to 
the rel‘eren'-<‘ wa- ol)tained under eo'A-iiui inasinueli 

as at tlic date of the rofon-nee a complaint liad l>ecn 
lih*d auain.-'t that parly in ri..''i>eet of a criiniiial 
olT.'ijee an<l was p-ndini;' in the Court of a Magistrate, 
it was fouml that the «-oinplaint was ba^ed oii allega- 
tions whiidi were oliviously untenable and liiat the 
reference to arlutration wa^ made liefore the a"eu.-^ed 
were snnim'Jiieil in tlie eiirninal [^r>.eee<^int^s. It was 
furllier found tiiat the moile adopte'l by the j-arties 
to obtain a sett h*i.. eat of tin* (ii>pute out of which 
the criminal r-oinplaint had arisen was an eminently 

satisfactory oin‘; , . 

Held, that it could not lie said that the consent ot 

the party objeiding to tlm awanl had been obtained 
by pressure iioinji brought l > liear upon it as the 
result of the criminal complaint or that the considera- 
tion for the reference was the stilling of tlic criminal 
prosecution and that conseiiuently the award was 
perfectlv valid. 

Appeal against a decree of the Subordi- 
nate Judge, Fourth Court, Dacca, dated the 

3rd January l‘J22. r • 7 

Babus Jotjesh Chandra Roy and Jatindra 

Nath Samjal, for the xVppellants. 

Dr. S’. C. Bysack, ^les&vs. B. Chakravartc 
G.C’Sen (with him Babus Bipin Chtinder 
Bose and Jitesh Chandra Guha), for the 
Respondents. 

JUDGMENT. 

Walmsley, J.— This appeal is prefei- 
red by the plainlilYs. They are Birendra 
Nath and Surendra Nath, Basu Thakur, 
members of the Malkhanagar Basu fannly. 
The principal defendants, and most of the 
pro /orma defendants belong to the same 

ft « a 

^The bone of contention is the Taltola hat 
and bazaar, an old established /tai of con- 
siderable repute. It was held on land 
belonging to the Basil family, on the 
bank of the Dhaleswari River. Its site 


had to be changed from time to time 
owing to the action of the river, but all 
went well until the only availaUe site was 
on laud not in the possession of any mem- 
l.)ers of the Basu family. Tins untoward 
event happened in the latter ])art of luK). 
The site to which the hat had to be rem n'- 
e I was on some land belonging to a Mussal- 
nian family, and held by it as chiragi 
lakhiraj. Relations were at the time strain- 
ed between the plaintiifs and the principal 
defendants, and each side endeavoured 
to defeat the other. A'arious members of 
the M nssalnian family executed eight 
kohalas in favour of the plaintiifs and others 
executed nadabi pat ras, while tiie principal 
defendants secured five documents of each 
kind. All tliis activity look place within 
the space of a few weeks. The aggregate 
of the shares sold and relinquished exceeds 
sixteen annas. One member of the .Uassa/- 
vian family, Abdul Aziz, is claimed as a 
vendor bybotii parties, lie admitted execu- 
tion of tlie kob'tla in favour of the plaintiifs 
on Xovembei' J, a few days later, he denied 
execution of a Icobala in favour of the 
defendants. On December Dth, however, he 
appeared iiefore the Sub-Registrar and 
admitted execution : a few days later he de- 
clared that the admission was untrue and had 
been wrung from him by irnproiier means. 
Just before he did so, however. one Rohini, 
a servant of the plaintiffs presented a com- 
plaint before the Magistrate in which he 
accused thirteen persons of forging the 
kobala produced b}' the defendants. Among 
the accused were several of tiie principal 
defendants— Paresh, Gopal, Krishna and 
Benoy : also Kamini, son of Ananta Kumar 
Bose deceased. The substance of the charge 
was that Paresh, Gopal, Krishna and Benoy 
with the assistance of a stranger named 
Harendra Uhandra De, had forged the 
kobala, and that the others had acted as 
attesting witnesses. The Magistrate called 
for evidence before issuing process. Mean- 
while the defendants had taken steps before 
the Registrar for registration of the docu- 
ment executed in their favour by Aziz, 
and they afterwards instituted a suit against 
Aziz under s. 77 of the Registration Act. 
It does not appear when the suit was in- 
stituted, but it was decreed ex parte on 

March 21st, 1917. . 

The criminal charge served to oring 

matters to a head, and in December it 
decided that the quarrel should be referrea 
to the arbitration of one Aswim Kumar 
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Basu,a member of the family, and a retired 
Siabordinate Judjre. This gentleman did 
make an award. There is no dispute about 
the fact that he did so, or about the lerins. 
The award was followed by an ckranuima 
which was signed by some t)ut not all of 
the principal defendants. The v'laintilis 
say that they were put in possession under 
the terms of the award and of the ekrarnama 
and that they shared in the hastu piija 
which was celebrated a few weeks later at 
the beginning of the Bengali year. 
however, is denied by the defendants. 1 liey 
say that after the arbitration possession 
remainetl unchanged, alihough the ciiini- 
nal proceedings were dropped, and that 
they lost no time in taking up the iiosition, 
which they have taken up in defending the 
suit, that an arbitration made under such 
conditions is void. 

The learned Judge has held that the 
submission to arbitration was inoperative 
because the consideration of the agreement 
was contrary to public policy, that the five 
executants of the ekrarnama had not author- 
ity to bind other members of the family, 
tliat the valid purchases by the plain! ilts 
only amounted to 1 anna 4 gondas share 
of the whole and that the plaintitTs must 
bring a suit for partition to get possession 

of that share. , , . 

For the plaintiffs it is urged that they 

are entitled to the share mentioned in tlie 
arbitrator's award : that if they are not 
entitled to that share as against all the 
defendants, they are, at any rate, entitled to 
that share as against those who made the 
reference to the arbitrator and those who 
executed the ekrarnama; that if their claim 
on the award or the ekrarnama is disallowed, 
they should have their title to a share of t) 

annas declared by virtue of purchases from 
different members of the Mussalmari famu> , 
and that, whatever their share may he 
found to be they should be given a decree 

for joint possession. , , r 

The first question is whether the refei- 
ence to arbitration amounts to an agree- 
ment for stilling a prosecution. The Statute 
Law of this country on that subject is 
contained in s. 23 of the Contract Act, and 

is as follows “The consideration or sub- 
ject of an agreement is lawful, unless..... • • 
.the Court regards it as immoral or 
opposed to public policy. In each of these 
cases the consideration or object of an 
agreement is said to be unlawful. Every 
agreement of which the object or considera- 

40 
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tion is unlawful is void,” and the illustra- 
tion bearing on this sub-clause is this; 

‘ A pixmiises B to diop a luoseculion which 
he has instituted against B lor lobbery, 
ami B i)romises to lestore the value of the 
things taken, d'he agieenient is void as its 
object is unlawful.” 

The essential element in what is describ- 
ed by I'higlish lawyers as ‘ stilling a pro- 
secution' is the tampering with the ad- 
ministration of justice by a private indivi- 
dual. It is quite tine tiiat in this case, a 
complaint of a criminal offence was laid 
by the jdaintiffs’ servant against several 
of the defendants, and lliat after the award 
had been made, no steps weie taken to 
produce the evidence for whieli the Magis- 
trate had called. Tlie defendants, however, 
were never V')rought betore the Court as 
accused persons ; on the contrary the learn- 
ed Magistiate expressed grave doubts about 
the truth of the complaint, and directed 

the complainant to establish a p?-naa /acie 

case before he issued process ; and he 
dismissed the complaint under s. 203, Cr. 
P. C., when the complainant said that his 
witnesses had been gained over. In these 
circumstances I do not think it can be 
said that a pi-osecution was dropped: still 
less do 1 think that there was any tamper- 
ing with the administration of justice by 
the complainant, or that the complainant 
usurped the functions of the Judge. 

Again, looking at the broader features of 
the case I sliould be very reluctant to hold 
that the institution of the complaint render- 
ed void the refei'ence to arbitration. On 
the orre side the defendants had recourse to 
the summary provisions of the Kegislratiori 
Act, and afterwards to a suit under s. 77 
of tiiat Act, while the plaintiffs filed a com- 
plaint about the truth which the Magis- 
trate was not satisfied, ll would be carrying 
the doctrine of puldic policy to an absurd 
length to hold tiiat the presentation of 
the'^comiilaint debarred the parties frorn 
restoring to the sensible metliod of arbi- 
tiation. 

As for the argument that the complaint 
put yiressure upon the defendants, and that 
ill consenting to arbitration they were act- 
ing upon coercion, it is abundantly clear 
that the complaint had no such effect. The 
defendants know that Abdul Aziz had 
expressly admitted execution of the docu- 
ment which was alleged to have been 
forged, and they had no reason to think 
that his later repudiation could wipe out 
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the effect of that admission : they knew 
that the IVTsgisti ate had rcceiA'ed ihe com- 
plaint witli scepticism, aiul they knew that 
the actual fcrgeiy was attiilnil(d to a 
stranger of unknown j)arenlage without an 
address, while the accusations against the 
others were of the vaguest desciipliun. 
Lastly one of the defendants admits that 
Ananta Babu, now dead, but at the time 
the chief man on defendants' side, entered 
into the comj.)romise with the aA'owed inten- 
tion cf repudiating it afterwards on this 
very ground. It is impossible to hold that 
the defendants were not acting with com- 
plete freedom of Will. 

In my opinion, therefore, the agreement to 
refer the dispute to arbitration cannot he 
treated as void. 

The plaintilTs ask for a declaration of 
their right to a share of .3 annas 12 {jandas, 
in accordance with the award and the 
ekrarnama that followed it. It appeals, 
however, that there was no proiier sub- 
mission to arbitration, such as would ijind 
all the defendants. Ananta, Benoy. Baresh 
and Krishna Kumar pressed Aswini Babu 
to settle the dispute, and they said that 
they represented the absent defendants. In 
spile of his legal experience the arbitrator 
accepted these assurances, but, of couise, 
t'ley were not sutlicient. A[)art from the 
ekrarnama, and tliat was executed only by 
five ot the defendants, there is no evidence 
on which it can be held that the defendants 
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The ekrarnama cannot bind those who 
weie not iiarfies to it, l)Ut theie is no 

reason whv ilu^ executants should not be 

«. 

bouml Liy the umJeitaking made fur them- 
selves. 

'Pile case for the plaintiffs is that posses- 
sion to the extent of 3 annas 12 gandas 
Avas actually given to iliem. d'he arbitrator 
says that Benoy, defendant Xo. 14 told 
him so, l>ut Beiiuy says this is incorrect. 
More important evidence isaletter Avritten 
by Biiendia to .Vuanta on Cliailra 2J, J323: 
this letter contains an assertion of posses- 
sion and a suggestion that both paitics 
fclioidil let tl.e lia( iu one LV/ 7 v;(/cr for the 
ensuing Atar. On the bock is an answer 
said by tlic plaintifis. (o 1)6 in the Avriling 
of Bipin ami sigi.ed l*y Ananta, A Avit- 
ness (.lep('ses that he to(’k the letter, heard 
Ananta dictate and saw Bijun Avrite and 
Ananta sign. Against this evidence llierc is 
onlv Jovanta's half hearted denial. 1 liave 
no doubt Ih It tlie endorsement is genuine, 
and the only interju'etation that can be |)ut 
upon it is that Ananta recognised that 
possession liad been given to the plaintiffs 
to tlie extent of 3 annas 12 gandas. 

As the plaintiffs liave expressly asked 
for their share to he tixed on the ba,-is of 
the award or the ekrarnama, I do not think 
it necessaiy, after the lindings are recorded, 
to deal Avith their alternative prayer fora 
declaration of their title on the basis of 
their transfers from various members of the 


other than the four mentioned agreed to 
refer, the dispute to aibitration. The 
plaintitls, therefoie, cannot succeed on the 
basis of the award against more than four of 
the defendants. 

The award, however, Avas succeeded by 
an ekrarnama, executed b}^ Ananta Kumar 
Basu, now dead, Joj'anto Kumar Basu, 
Debendra Kumar Basu, tianat Kumar Basu 
and Surendra Kumar Basu, (defendants 
Nos. 3, 5, 10 and 6 ). This is a formal docu- 
ment; the executants declared that they 
were satisfied that Birendra and Surendra 
had no title to a share of 3 annas 1:; gandas: 
they promised for themselves and 
their co-sharer^ to execute an appropriate 
deed in regard thereto, and they aloo under- 
took, if they failed to persuade their co- 
sharers, to execute a deed “making up 
your 3 annas 12 gandas share * * * from 

pur own shares alone.” Their shares 
amounted to 4-annas, as Ananta had 
1 anna 5 gandas, Joyantahad 15 gandas and 
the other three 2-annaa between them, 


Mnssalman family. On tliat point 1 only 
wish to say that as the case was put before 
us the claim Avas fur a fraction over 6 - 
annas and not for the 10 -annas mentioned 


n the plaint. 

The remaining question is as to the form 
relief to be giantfd to the plainliffs. 
I'he learned Judge has held that he cannot 
50 beyond declaring their title. hether 
:hat vieAv AA*as right or not on the findings 
recoi'ded by him, 1 need not discuss, because 
iny findings aie different. On the under- 
taking set out in the eA:rar^iama, supple- 
mented by the facts that the plaintiffs were 
actually put in possession and that they 
remained in possession for a time, 1 
think it is clear that they are entitled to 
a decree directing that they be put in 
possession to the extent of 3 annas 1- 
gandas jointly with the defendants. 

The result is that the appeal is alloAved 
in a modified form. The judgment and 
decree of the lower Court are set aside : 
the plaintiffs’ title to the extent of 3 annaa 
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12 gandas is declared as against the de- 
fendants, Benoy Cliandra Busu ['So. 11\ 
Paresh Chandra Basil (Xo. Ulj, Ivrishua 
Kumar Basu (Xo. 18), the two representa- 
tives of the late Ananta Kumar Basil 
(Nos. '2 and 2A:a), Joyanta Kumar Basu 
(No, 3), Debendra Kumar Basu (Xo. 5), 
Surendra Kumar Basu (No. 0). Sanat 
Kumar Basu (Xo. 10). Their suit is dis- 
missed as against the other defendants ex- 
cept to the extent that the plaintiffs will get 
joint possession with them. 

The plaintiffs are also entitled to recover 
mesne profits (to be ascertained by the 
lower Court hereafter) from the defendants 
named above for the period as claimed in 
the plaint that is, for the period froni the 
31st August 1917 up to the date of delivery 
of possession or until the expiiy of three 
years from this date whichever event first 

occurs. 

The plaintiffs will be entitled to recover 
their costs in both Courts from the de- 
fendants mentioned above. The defend- 
ants, will bear their own costs in both 

Courts. , j 1 f 

The cross-objections are dismissed but 

without costs. 

Ghose, J.— I agree. 

Appe.nl allou'ed. 

Decree modified. 

2. K. CrosS'objections dismissed. 


RANGOON HIGH COURT. 
FULL BENCH. 

Civil Rbfkkence No. 6 of 1925. 

dune I, 1925. ^ ^ 

Pvesent ^ — Sir Sidney Robinson, Kt., Chief 
Justice, Mr. Justice Heald and 
Mr. Justice Rutledge. 

K. a. M. MOHID ben— Applicant 

versus 

BUKSHl RAM— Respondent. 

Rangoon lient Act [11 of 1920), s. lo-Civil Procc^ 
dure Code (Act V of /W). s- llS-Government of 
Ml 1V15, (5 cfc 0 Geo. K. Ck. 01), 107 -Iient CnntroUer 

Rangoon, whether Court-Refusal to certifu standard 
Ttni-Utmsion, whether competent -Inurference. by 

^^^lleld by tlie (Ho6iiiao)i, C.J. dissenting). 

That the High Court luis no jurisdiction to interfere 
in revision with an order passed by the Uoiit Controller 
Rangoon, refusing to grant a cmUficato certif>’ing the 
standard rent under s. lo of the Itangoon Kent Act. 

^■per^’Ko6i>wo/i. C., Tho expression “appellate 
inrisdiction” in 8. 107 of the Ooveramant of India 
Act does not necesAarily imply that there “tust be 
aome right of appeal to the High Oourt against tho 


decisions of the C )url wkos.^ ord:*!- is souc^ht to 
b' revis.^d. 'The expression is useil merely to indicate 
th ' limits of tho jurisdiction of t!io liigh Coiii't so us to 
cover tho largest area over wliich its jurisdiction ex- 
tends. Lp. O.'P . col. I J 

The Kent Controller, Kaiigoon, is a Court subordi- 
nnt) to the High Court and a refusal by him to 
exercise the jurisdiction conferred upon him atnouiUs 
to tlie decision of a case, within the meaning of 
s. 115 of the C. I*. C., and it is open to the High 
Court, in a suitable case, to consider tlie correctness 
of that decision in the exercise of its powers of 
revision. In any case it is open to the High Court 
lo revisv such decision in the exercise of the 
general powers of superintendence conferred upon it 
hv s l(j7 id the (lovcrument of India Act. [p. G5i, cols. 
lA 2] 

l^Case-Law referred to.] 

Application for revisiou of the order of 
the R-^nt Controller. Rangoon. 

ORDER OF REFERENCE TO A 

FULL BENCH. 

Carr and Brown, JJ. — rhe peti- 
tioner applied to the Rent Controller, 
Rangoon, for the fixing of a standard rent 
for certain premises in Rangoon and the 
Controller rejected his application. The 
petitioner now asks this Court to interfere 
with this order of the Rent Controller in 
revision. Two questions arise for consider- 
ation. iirstJu, whether the proceedings of 
the Kent Controller are subject to the revi- 
sional jurisdiction of this Court, and, 
secondly, whether this is a case in which 
the revisional powers should be exercised. 

The first question was considered in the 
ca.se oi Makommad Ebrahim Moola v. S. R. 

Jandass (1). A Full Bench decided in that 
case that the First Judge of the Court of 
Small Causes when disiiosing of a reference 
under s. 18 of the Act was a Court subordi- 
nate to the High Court within the mean- 
in" of s. 115 of the C. P. C. In tlie course 
of'^his judgment in the case the learned 
Chief Judge of the Chief Court expressed 
an opinion tliat the Controller when deal- 
ing with applications under the Rangoon 
Rent Act was acting j.udicially in the exer- 
cise of a civil jurisdiction, and must be 
held lo be subordinate to the Chief Court. 
But the actual question for decision be- 
fore the Court was as to the powers of sup- 
erintendence over the Judge of the Small 
Cause Court. So far, therefore, as the 
matter now in issue is concerned, that 
judgment is merely obiter. It was further 
pronounced before the constitution of this 
Court, and referred to tho revisionary 
powers of the Chief Court. The question 

(1) 7JIad. G<i3. 135;U L. B. R. 337;(132JJA I. R 
(R)yh 
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Fo far as it relates to Calcutta under tlie 
Calcutta llei.t Act has hcfu di~cu‘^^cd at 
hngth in tl.c ca^-e of AlUn /h-.s. c\- v. 
I'itniJo (.'(>. (2'. '1 lie d€cisi( n in tla.t 

case, though eNprevS^L'd with con>idtr]ahIe 
hesitation, ^vas that the Iligli Court of 
Calcutta liad revisional jurisdiction, over 
the Rent Controller. Under the C’alcutta 
Act references by parties who are dissatis- 
lied with the rent fixed by the Controller 
liave to be made to the President of the 
Tribunal ap])ointed under s. 72 of the Cal- 
cutta Improvement Act. in certaiii cases 
tlje orders t)f the President are subject to 
;i])[)eal to the Fiich Court and it was held 
that this ]>r(-videcl a connecting thread of 
authoiity sutiicient to ])lace tlio Ccuiiroller 
under the superintendence of the High 
Court. If that reasoning be sound tlien it 
would aiijiear to apply a -fortiori to Ran- 
goon where the reference under tlie Act 
is definitely to a Judge of a Civil Court, 
who as sLicdi Judge is undouhtediy sui>ject 
to the Ajiyellate Jurisdiction of this Court. 
Put can lliis reasoning be aiii>lied to the 
powers of the Rangcon High Court? Under 
the provisions of s. 107 of the Govenirncnt 
of India Act a High Coiiit lias the power 
of supei ini endcnce overall Courts which 
may be subject to its A ppellale J in isdic- 
tion. In tlic Letters Patent for the Higli 
Couit of Calcutta it is pjovided that the 
Appellate Juiisdiclion is ‘d'loin the Civil 

Courts ami frem all 

other Couits esnbject to its suj^erintend- 
ence." Clause 14 of the Letters I'atent of 
this Court confeis A]*pellate Jiiiisdiction 
over all Civil Courts in Purnia for which 
the Chief Court of Lower Piiima or the 
Judicial f’ommissioner of Upper Jhirnia 
had been a Court of Appeal, and over any 
other Civil Couits for which the High 
Court is declared to be a (.’ourt of Aiipeah 
I'here is no clause corresponding^ to the 
clause in the Letters Patent for Calcutta 
giving this Court Appellate powers over 
all other C’oiirls subject to its supeiintend- 
ence. dhe fact that a reference can be 
madefrem the orders of the Controller 
in certain circumstances to the hirst Judge 
of the Couit of Small Causes, and that 
it has been held lliat oiders passed by 
that Judge on such a refeience are subject 
to the revisional jurisdiction of this Couit 
miglit be held sufficient to make the Con- 
troller subject to the superintendence of 

(2) 70 Ind. Cae. 371; 49 C. 931; 2G CAV, N. 845; (1923 ' 

A. 1. R. (C.) 169. 


[91 1. 0. l9§5] 

this C’ourt. But it dees not seem to me 
] o.-.'-ihle, ul:cn the TUT vision of cl. 14 of 
iLe Leiiers Ihii(-ui of this ('omt are l)orne 
in mind, to hf.hl (hat it makes tliO Cen- 
troller siibjict to the A]»j>ellate Jurisdic- 
tion f'f the Court. He may he subjeet to 
the Appellate Jurisdiction of the First 
Judge of the C'ourt of Small Causes 
by viituo of the powers of reference to 
tiiat Judge. Put the Rangoon Rent Act 
S|'e'*ifically ]>rovi(le.s that the orders passed 
by the Judge (J the LSmall ( ’auses Court on 

that reference aie final, d’hev are clearlv 

• • 

nnt subject (o appeal to this ('’ourt, and 1 
ilnd it oiflinilt to held that the fact that 
1 his ( 'oiii t emdrl interfere wit h theoiTlers 
passed by the d ndgeof the Small Cause Court 
in revision n.akes either tbe ordeis passed 
bv him on the leference or the orders 
passed by the Controller in the first in- 
stance subject to the Appellate Jurisdic- 
tion of the Court. As ue understand (he 
judgment of Rankin, J., in the Cal- 
cutta case cited, ids cc-nclusion was based 
rather on the finding tliat the Controller 
was sulyject to the supei inlendence of the 
High Court llan that it was otlierwise 
sul'ject to its Appellate Jni-isdicI ion, and 
ev€n so the concluding part of his judg- 
ment indicates that it was witli consider- 
able (lilTider.ee and largely in deference to 
I'revious decisi( ns that lie found that the 
lucceedings of the Contioller were subject 
toihe revisional jiii isdiction of the High 
Court. The Contioller, no doubt, has 
to exercise manv functions that are exer- 

4 

cised by Civil Courts, but that does not 
of iiecessit}’ make him a Civil Court. The 
Civil Couits in Burma are const ituted by 
the Burma Courts Act, and the Rent Con- 
troller is certainly not a Civil Court under 
that Act. It has not Ijeen suggested that 
thei'e is any special Act whicli makes the 
Rent ('’ontroller subject to the Appellate 
Jun'sdicticn of this Court, nor do we 
undeistand it to be suggested that this 
Court can derive its jjowers of revision 
over the proceedings of the Confri^ller 
otherwise than l>y virtue of the provisions 
of s. 107 of the Goveirment of India Act. 
Having regard to the wording^ of the 
Letters Patent of this Court we find itimpos- 

sibletohold that this Couit has any powers 

in revision to inteifere with the actions 
of the Rent Contioller. It is true as point- 
ed out that there is at present no other 
authoiity with such revisional powers, 
and it may be that it is undesirable that 
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there shouM be none Rut tliat is a matter 
for the Legislature to decide. In our view 
the present appli-iation in revision does 
not lie. 

The question raised is of considerable 
imnortance, aod in view of the opinion 
expressed in M thom'Uid f^hrahiai Moola s 
cnfie. (1), it shoul'-l, I tliink, be referred to a 
Full Bench. 

As regards the merits of tliis application, 
if it be held that this Court has revisional 
powers the 0')ntroller must be treated as a 
Court, and the procedure adopted by him 
must be in accordance with judicial prin- 
ciples, He clearly had to decide whether 
the petitioner was or was not a landlord 
within the meaning of s 2 of th"* -Vet. But 
he appears to have done so without giv- 
ing the petitioner a real opportunity to 
prove his claim, and there is not sutH^ient 
material on the record for the foriuiiig of 
my decision. If this Court has jurisdic- 
tion the case does, thex*efore,^ appear to be 
one in which it should exercise it. 

We would, therefore, refer the following 
question for decision by a Full Bench 

“Has this Court jurisdictinu to interfere 
in revision with orders passed by the Rent 
Controller, Rangoon, refusing to grant a 
certiticate certifying a standard rent under 

s. 15 of the Rang )on Rent Acl? ^ 

Mr. Caotpagnyif': for the Ap[)Hcant. 

Mr. Auznm, for the Respondent. 

JUDGMENT OF THEFULL 

BENCH. 

Robinson, C. J.-Tne point referred 
for the fleci^iou of the Full Beneh is • 

“Has this ('’-oiirt jurisdiction to interfere 

in revision with oi'iiers passed by the Rent 

Controller, R in goon, refusing to grant a 
certificate certifying the standard rent 
under 8. 15 of the Rangoon Rent Acts' 

As a matter of fact i have expressed my 
opinion on this question in the case of 
Mahommed Ebrahim Moolla v. 5. R.Jandass 


It is said that my decision there was mere- 
ly an obiter dictum, in that it was not neces- 
sary for the decision of the point then 
before the Bench which had /ejerence to 
the subordination of the b irst J udge of the 

Court of Small Causes of 

Chief Court. But in that case I held that 

it was necessary to consider what the pro- 
visions of the Burma Rent Act with refer- 
ence to the power.s and duties of 

troller and the First Judge of the Small 
Cause Court are. 


It was. in my opinion, necessary, in ordei* 
to decide the question there referred, to con- 
sider the whole scope and frame of the Act 
with reference to the powers given to the 
two Courts thereby created ; and for that 
imrpose 1 consiflered the position of the 
Controller and his powers and duties and I 
came to the conclusion that he must be held 
to be a Civil Court, and, in the absence 
of anything in the Act to the con- 
trary, he must, therefore, be held to be a 
Court subordinate to this Court. 

It was a decision given after full con- 
sideration, and ir was in agreement with, 
the decisions of the Calcutta High Court 
referred to therein. 

Since that case wxs decMed, there was 
another decision by the Calcutta High Court 
on the point in the case of Allen Bros. <& 
Co. V. Bando cJ& Co, ('2). It was there held 
that the High Court has power of revising 
an order made by the Rent Controller of 
Calcutta. It is said— and it is so stated in 
the judgment — that the learned Judge had 
grave doubts on the point and that his 
decision was really based on a determina- 
tion to follow previous decisions of the 
Coiu't with which he was inclined to agree, 
but as to the correctness of which he was 
not very certain. 

What the learned Judge said was : “ . 

. . it is a question on which, though with 

some didicnlty, I incline to the opinion 
that the decision of the Division Bench is 
right.” And he concluded liis judgment 
by saying: “ . . . I have come to tlie 

conclusion that the decision of the Division 
I^ench has all tlie common sense of the 
matter even if it may be doubted whether 
it has all the strict logic on its side . . 

and in view of the fact that appeals from 
a Rent Controller’s decision may come as 
occasion arises either to the Civil Courts 
of the District or. in Calcutta, to the Pre- 
sident, I am in no way prepared to hold 
that an opinion which has been entertain- 
ed by some four or five Judges of this Court 
is not the better opinion.” 

The learned Judge pointed out : “In 
my opinion the Controller, in discharging 
his duty under s. 15 and the Presi- 
dent of the Tribunal in discharging his 
duties under a. 18, act as Courts of Justice. 
Whether they are Civil Courts within the 
meaning of any particular enactment is 
another que.stion, but they are both Civil 
Courts in the general sense; they are 
authori'iSed to decide judicially, and by 
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judicial metliodsonly, between persons seek- 
ing their civil rights, XiJmoni Singh Deo 
V. Taronath Myihcrjec (3'. Such functions 
as they jieireiin under ss. 15 and 18 are 
neithei- aflministiaiive nor ministerial. It 
is written large, both over the Act and the 
Rules, that the prccedure to be followed is 
in general the procedure of a Court of 
Law." 

With reference to the right of appeal 
from the orders of the Controller he stated 
“But, however, the right in cpiestion is de- 
nominated or defined, its existence puts 
the Controller in the position of a Court 
subordinated to another Court not simply 
as a matter of dignity or precedence, but 
in the s^nse that the one Court controls 
the other, to confirm, vary or nullify the 
orders of the other." 

The decision referred to above was a 
decision of their Lordships of the Privy 
Council with reference to the powers of the 
High Court to deal in revision with orders 
passed by the Collector under Act X of 
1859. Their Lordships said; "A question 
was raised with respect to the j urisdiction 
of the High Court to entertain this ques- 
tion in revision at all. Their Lordships 
do not think it necessary to say anything 
upon that point, except that they entirely 
agree with the view taken by the High 
Court of their own jurisdiction." 

Further, referring to certain sections of 
the Act X of 1859; they said ; “It must be 
allowed that in those sections there is a 
certain distinction between the Civil Courts 
there spoken of and the Rent Courts estab- 
lished bv the Act, and that the Civil Courts 
referred to in s. 77 and the kindred sec- 
tions. mean Civil Courts exercising all the 
powers of the Civil Courts, as distinguish- 
ed from the Rent Courts, which only 
exercise powers over suits of a limited 
class. In that sense tliere is a distinction 
between the terms; but it is entirely another 
question whether the Rent Court does not 
remain a Civil Court in the sense that it is 
deciding on purely civil questions between 
persons seeking their civil rights, and Avhe- 

ther bping a Civil Court in that sense, it 
does not fall within the provisions of Act 

VIII of 1859.” ^ ^ - T 3 

\t the end of their judgment, their Lord- 
ships said : “It was not disputed that if an 
appeal went from the Collector to the 


n'jOC 295- 12 C. n.R.361; 9 I. A. 174: 5Shom3 L. 
R. 130; 4 C. J. 3U2; 0 Ind. Jur.o4<; 4 lud. D’C. 

(N. B.) 84G (P. C.) 


higher Cjurt, — to the Zillah Judge or to 
the High Court,— and the decree of the Col- 
lector for rent was there athrmed, it would 
become the decree of a Civil Court, which 
could not be excludc'^i from the operation 
of Act VIII of 1859. Then this consequence 
would follow, that the act of the parties 
would alter the nature of the decree; as 
long as the decree remains the decree of the 
''’ollector, it is incapable of enforcement m 
any other district; ))ut let the decree be 
affirmed by a Court of Appeal, and though 
it is between the same parties for the 
same subject-matter, it then becomes en^ 
forceable in another district. It is very 
difficult to suppose that any such result as 
that could possibly have been intended by 
the Legislature." 

Again, in the case of Balnkrishna Udayar 
V. Vasndcra Aiyar (1), their Lordships call- 
ed attention to another extraordinary result 
and the^'said: “And if the appellant’s con- 
tention be correct, then if the Civil Court 
should absolutely and whimsically decline 
to exercise its jurisdiction and refuse to 
make any orders as to the filling up of 
vacancies, no matter how many existed, 
there would not, in a case such as the pre- 
sent, be any remedy available under this 
section and no appeal would lie." 

That is equally the case under our Act. 
If the Rent Controller refuses perversely 
or whimsically to exercise the jurisdiction 
conferred upon him by the Act in regard 
to fixing the standard rent, no reference 
to the Chief J udge of the Small Cause Court 
is possible; and if the contention before us 
is correct, there is no remedy available, and 
that is certainly a result winch could not 
have been contemplated by the f.egislature. 

Their l.,ordships in this last-cited case, 
whicli referred to. i)roceedings under the 
Religious Endowments Act XX of 18fi3, 

held: “It appears to their Lordships to be 
clear that in all these mattei's the Civil 
Court exercises its powers as a Court of 
Law, not merely as a persona designata 
whose determinations are not to be treated 
as judgments of a legal tribunal." 

They expressed the opinion that the matter 
adjudicated upon was a case ■^‘ithin the 
meaning of s. 115 of the C. P. 0. 

The question then is; Is the Rent 
trailer exercising the jurisdiction conferred 

(4) 40 Tnd. Cas. 650; 40 M. 793: 15 A. L. J. 6^5; 2 P- 
L. \V. 101; 33 M. L. J. 09; *20 C. L. J. 143; 19 Bom. 

K 715: (19171 .\1. \V. N. 023; 6 L. W. 501; 22 
50; 11 Bom, L. T. 48; 44 I. A. 261 (P. C.) 
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upon him 1 ) 3 ’ tlie Act acting as a Court and 
a Civil Court ? 

In my lu'evious judgment I have given 
my reasons for holding that he would act 
judicially in the exercise of a Civil Jurisdic- 
tion, and that he must lie held to be a Civil 
Court. If, therefore, he exercises his juris- 
diction in regard to the tixing of the 
standard rent, and there is a reference 
from his decision to the Chief Judge of the 
Small Cause Court, who supports his 
decision, an application for revision of the 
order of the Chief Judge of the .Small 
Cause Court would lie to this Court ; and if 
this Court were to reverse the order it 

would equally reverse the order of the lient 
Controller. 

Under those circumstances, it cannot 
possibly be said that the Kent Controller 
was not a Court subordinate to this Court. 

It has been urged that, if the Legislature 
has made a serious omission in not provid- 
ing the High Court with any powers of 
interference with orders of the Kent Con- 
troller from which no refeience can he had 
to the First Judge of the Small Cause Court, 
that is no justilicaiioii f(.r this Couit to 
assume a jiu isdiclinn in ortier to avoid tijis 
serious omission. That is, no doubt, per- 
fectly conect. 

It is not for the Court to create the law. 

Its duCv is merely to intcipret and enfoice 
it. But, if it is possible to so intei piet the 
Kent Act as to avoid such an anonial)’ as is 
disclosed, if the contrary view be held 
correct, it is perfectly jusCliahle to do so. 

In my o])inioii it is no straining of langu- 
age or argument to hold that the Kent Con- 
troller is to be regarded as a Civil Court, 
subordinate, tlirough the channel of the 
Chief Judge of the Small Cause Court, to 
this Court; and, if that decision be correct, 
the Rent Controller is a Court within the 
general superintendence which is given to 

all High Courts overall Courts subordinate 
to them. 

It is, however, urged that this superin- 
tendence is only over Courts subordinate to 
this Court s appellate jurisdiction. I am 
not prepared to agree that the expression 
“Appellate Jurisdiction” in s. 107 of the 
Government C'f India Act necessarily 
implies that there must be some right of 
appeal. “Ihe expression is used merely to 
indicate the limits of the jurisdiction of 
the (’ourt so as to cover the largest ajca 
over which its jurisdiction extends. 

lam of opinion, therefore, that the refusal 
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O exercise tlie jurisdictioa conferred upon 
luin IS a case within the meaninn; of s. 115 
oftheC P. C; that it is . a rlecision of a 
( ourt suliordinale to this Court; that, there- 
fore, it is o|.en to this Court, in a suitable 
case, to consider that decision in exeicise 
ot Its powers of revision; but that, in any 
case. It IS open to it to do so in exercise 
ot the general powers of superintendence 

conferred on it by s. 107 of the Governineiil 
of India Act. 

I would, therefore, answer the reference 
in the alfirmative. 

Keald, J. -The fpiestion which has 

ision is whether 
this (ouit lias power to revise orders of 

the Controller of Ilents appointed for Ran- 
goon under s. 3 of the Rangoon Rent Act 
the particular order in respect of which 
revision is sought being an order refusing 
to grant a certificate certifying the standard 
rent under s. 15 of the Act. 'I'he reference 
was considered necessary because in the 
Full Bench case of Mahommed Ebrahivi 
Moolla V. S. R. Jayidass (U, where the 
question referred was whether the First 
Judge of the Court of Small Causes Ran- 
goon, when disposing of a reference under 
s. 18 of the Rangoon Kent Act is a Court 
subordinate to t he High Court within the 
iiicaning of s. 1 15 of the C. P. (’., the learned 
Chief Justice, after considering dertain 
Indian cases, said, •‘In niy opinion; therefore 
60 far as the Controller is concerned it 
must be held that he is acting judicially in 
the exercise of a civil jurisdiction and that 
he must, theiefore, be held to be a Civil 
Court, and in the absence of anything in 
the Act to the contrary, he must, therefore 
be held to be a Court subordinate fo this 
Court." The learned Judges who were 
dealing with the present case regarded 
tliat statement as obiter and doubted its 
correctness, but they were not prepared to 

disregard it and so made the present 
reference. 

The learned Chief Justice in his answer 
to this reference has maintained his former 
opinion, but with the greatest respect I fin'd 
myself unable to agree with him. 

A scrutiny of the enactments givini? 
revisional jiowers to this Court makes it 
clear from the outset that there is nothin"- 

m them which says either expre.ssly or hv 

direct implication that decisions of thp 

Controller of Renl.= in Rangoon are subject 
to revision by tins Court. ■' 

The revisional power of this Court over 
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the decisions of the Controller, if such power 
exists, must, therefore, be based rather on 
the interpretation of the enaetments by 
the Court-^ than on the wording of the 
enaetments themselves, and it is necessary 
to consider the cases in which that inter- 
pretation is exore-sed. 

One of the earliest of those cases seems to 
be the Privy Connell case of Kilmoni Singh 
Deo V. Taranath Miikcrjce In that case 
the Collector of a District, by whom under 
the special provisions of the I^encral Rent 
Act of 1859 suits for arrears of rents were 
cognizable and decrees in such suits were 
made, transferred decrees so made by him 
to tlie ordinary Civil Courts of other 
Districts for execution. It was contended 
in the High Court that, the Act gave no 
power to transfer decrees and that Court 
was asked to set aside the transfers in 
revision. A question of the jurisdicRon of 
the High Court to revise orders 'of the 
Collector was raised and the High Court 
said: “If the orders complained of are 
passed wiMiout jurisdiction, we think we 
have power to interfere under s. 15 of the 
Act of Parliament constituting this Court.” 
That was all that the High Court said on 
the question of jurisdiction, and having 
found that the orders were T>assed without 
jurisdiction, the learned Judges proceeded 
to deal with them in revision, setting aside 
one and staying proceedings on another. 
An appeal Weis filed in the Privy Council 
and the same question as to the jurisdic- 
tion of the High Court was raised. All that 
their Lordships said on this matter was as 
follows: “A question was raised ^with 

respect to the jurisdiction of the High Court 
to entertain this question in revision at all. 
Their Lordships do not think it _ necessary 
to say anything upon that point except 
that thev entirely agree wdth the view taken 
by the High Court of their own jurisdic- 
tion” It is to be noted, however, that their 
Lordships proceeded to find that the 
Collector in taking cognizance of suits 
under the Rent Act was a Civil Court and 
that, therefore, decrees made by him in such 
suits could be transferred to and executed 
by the ordinary Civil Courts under the 
C. P. C.. and on this footing they set aside 
ths orders of the High Court interfering 
Avith the transfers. It seems to me clear 
that their Lordships' decision that the 
High Court had jurisdiction to deal in 
revision with the or'Iers of the Collector 
wa3 directly connected with their finding 


[91 I. 0. 1925] 

that the Collector when taking cognizance 
of suits and making decrees under the 
special provisions of the Bengal Rent Act 
was a Civil Court, and tliat tiiat finding was 
based on the special jiro visions of the 
Bengal Rent Act. 

'file next case is that of Bata Kristo Fra- 
mayiik v. .1. /v. R'oj (5). In that case the 
President of the Tiihunal appointed under 
s. 72 of the Calcutta Improvement Act, who, 
iindei s. 18 of the Calcutta Kent Act, has 
power to revise orders made by the Con- 
troller of Rents at Calcutta, fixing a 
standard rent, had made an orcler for costs, 
but had held that he had no jurisdiction to 
execute it. Au application for revision of 
his order was made to a Bench of tlie 
Calcutta High Court and that Bench revised 
it. No question of the jurisdiction of the 
High Court to deal with the President’s 
order in revision was raised, but that Bench 
did say. “the learned President held, and 
we think rightly, that he is a Court and 
that the jurisdiction exercised by him under 
s. 18 of the Rent Act is civil jurisdiction, so 
that in proceedings unler that section the 
President is a Court of Civil Jurisdiction 
within the meaning of s. 141 of the 
C. P. C.” 

In the case of Kali Dassi v. KanaiLal 
De (Gy a Bench of the Calcutta High Court 
was asked to revise an order of the Con- 
troller of Rents under the Calcutta Rent 

Act and did so, its juiusdiction not being 
contested. 

In the case of II. D. Chatter jee v. L. B. 
Tribedi (1), a Bench of the same Court was 
again asked to revise an order of the Con- 
troller dismissing an application for the 
fixing of a standard rent. The circum- 
stances of that case were that an application 
for revision of the Controller’s order had 
been made under s. 18 of the Calcutta Rent 
Act to the President of the Tribunal, and 
the President had held that because the 
order of tlie C Jiitrollerdid not fix a standard 
rent and becuise the Act provided for revi- 
sion of a decision fH'itig tlie standard rent, 
and not of a decision refusing to fix such 
rent, he had no j urisdiction to deal with the 
order of refusal. The learned Judges of 
the High Court found that the President's 
decision that he had no jurisdiction to 
revise an order of refusal was cor'rect, and 

(51 6) lal. C\3. 177; 2 5 C. W. N. 30. 

(fr) Gl Pi 1. Cis. 70);2 >C. \V. X. 52. 

(7; GS lud. Cas. 274, 2G C. W. X. 7S; 40 C. 52S; 

A. I. K. (C.) 427. 
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the question then arose whether or not the 
High Court could itself directly revise the 
order of the Controller. The learned 
Judges said that because under rules 
framed under s. 21 of the Calcutta Kent 
Act the Controller hasall the powers possess- 
ed by a Civil Court for the trial of suits, 
and is bound to follow, as nearly as may be, 
the procedure laid down in the C. P. C., for 
the trial of regular suits, the Controller is 
a Court of Civil Jurisdiction. Thev went 
on to consider whether or not, on the foot- 
ing that the Controller was a Court of Civil 
Jurisdiction, the High Court had power to 
revise his orders, and on the strength of 
certain earlier decisions of the Caurt and 
that of the Privy Council in the case cited 
above they hehl tliat they had i)ower to 
revise the orders, not under tlie provision 
of 8. 115 of the C. P C., but under s. 107 of 
the Government of India Act. 

In the case of I Julian Enqinecrimj & 
'Motor Co. V. Gladstone Wyllie (C* Co. (8), the 
High Court of Calcutta dealt in revision 
with an order of the Controller of Rents, 
no question of its jurisdiction being raised. 

The latest case on the subject is that of 
Allen Bros. v. Bando (2). In tliat case also 
the Controller had refused to tix a standard 
rent as required by- s. 15 of the Act. and 
the question of the power of a Single Judge 
of Itie Calcutta liigli Court sitting on the 
Original Side, to revise tlie Controller's 
order was raised, a rule being issued under 
both 8. 116 of the C. P. C. and cl. 15 TO 
of the Letters Patent. Tiie learned Judge 
found that because the Controller is autho- 
rised to decide j udicially and by judicial 
methods only between persons seeking 
their civil rights, and l)ecau5ethe lu'ocedure 
to be followed under the Calcutta Act is 
in general the procedure of a Court of 
Law, the Controller in discharging his duty 
under fS. 15 acts as a Court of Justice 
and is a Civil Court in the general sense, 
whetlier or not he is a (hvil Court within 
the meaning of any particular enactment, 
lie held further that because the onlers 
of the Controller are subject to revision 
by the President of the Tribunal, the Con- 
troller is in the position of a Court sub- 
ordinated to another Court in the sense 
that one controls the other, to confirm, 
vary, nullify the orders of the other, lie 
went on to s.iy that by s. 107 of the Govern- 
ment of India Act power of superintend- 

8) G8 Ind. Gas. 907; 26 C. W. N. 102. 
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cnce is given to the High Courts over all 
Courts subject to their Appellate Jurisdic- 
tion and that under its Letters Patent the 
Calcutta High Court lias appellate jurisdie- 
tion not only over the ordinary Civil ( ’uni ts 
but also over all other Courts subject to 
its superintendence. He ])ointed olit tliat 
“Courts subject to the superintemience of 
the High Court” means Courts wiiieh were 
subject to the superintendence of the Courts 
which the High Ctnirt superseded and Courts 
over which a right of superintendence 
or some other P.rm of Appellate rluiisdio 
tioa has since been granted, and lie said, 
“It remaiiis, therefore, to consider whet liei- 
the C’alcutla Kent C’oniroller, as a (’ourt, 
is under the High Court in any one of 
t a. \ s ill whicli ajipellate jurisdiction 

can be exercised As matters 

stand the only facts conneeting him in 
any wav with the Appellate Jurisdiction 
of the High Coui’t are these: that he is, 
as 1 think, subordinated to the President, 
that awards of the Tribunal ma<Ie under the 
Calcutta improvement Act are ajipealable to 
this Court under Act X\'ni ofl!Hl; that 
in some case.s the Ih'esideiit may himself give 
decisions which are deemed to be decisions 
of the Tribunal : and that where the word 
‘Judge’ as distinct from ‘Court’ appears 
in the Land Acquisition Act of IbUl the Ihe- 
sident is deemed to be (be Judge.” As be- 
tween the Kent (’ontroller on tiie one liand 
and the High Court on tlie other, the ques- 
tion is, is this a link or a gap? He went 
on to say, “An actual relatiunshi}) to this 
Court must be established ; an existing 
thread of connecting aullioiity must be dis- 
closed" and being of opinion that the learn- 
er| Judges in II. 1). Cliatterjee v. L B. Trihedi 
{1 ) iiad ilecided that the Piesident was snli- 
ject to the su|)erintciidence of the High 
Court ill respect of his duties under the 
Calcutta Kent Act, liecause afipeals from 
his decisions under the Calcutta Imfirove- 
ment Act lay mostly to the High C’ourt 
said, “1 have come to the conclusion tliat 
the decision of the Division HeneJi Jias 
all llie common sense of the matter even 
if it may be doubted whether it has all 
the strict logic on its side.” “For these 
reasons or perhaps I should say in these 
circumstances,” the learned Judge decided 
to revise the orler of tiie Controller, the 
grounds of his decision being apparently 
that the l^re-iident was subject to tlie 
siiperiiitendericeof the High Court, because 
in certain cases appeals from hia deciaions 
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lay to the lli^h Court, and that because in 
certain ci rca'iistances the [he.- ident had 
Itor.'er t.ire-vi-^ c-^riaiu 'U' l-rs i.ttiie C..!i- 

troher. th ‘ ' 'O’ i’' dl'U- r > > mast he sihviert 

to the sill""! ('cart, 
d'iie CL (■,)-■■- is that where 

the juris lielicn ct' tne Iligh (ouit his 
beramiaesiicned it ii r- bean hedd that tlie 
Hi 2 :h I’ourl's rcvisiciial pewers must lie 
refeired to the )>i'ovi>iciis of s. Ua of the 
(Jovermuent of India Act, rather tliau to 

s. 115 of the Code. 

It is now necessary to consider the case 
of tiie i;a!ie:con t'cniioller in the lii^dit of 
these def'i'ions and t)!' tlw* local law uhich 

apjdies to him. • ii 

Ciiderthe Ran^ocn U^nt Act it is the 

dutv of the Controller to fix ^tandaid rents, 
and' for this i-m po-^s he is -:iyeu power to 
summon ami (-nlcrre t ne attcmlani'e oL uil- 
nesses and to compel the product ion ol docu- 
ments bv the same means and so h'lr as 
mav he 'in t lie same manner “as is provided 
in the cas(‘ of n Court, by the b. 1. b 
d'he Vet inovides that if the decision oi 
the Controller lixine: the standard rent, is 
nupstioned a 'reference ’ lies to the 1' ir--.t 
diidi^e of the Court of Small Causes 
Rangoon, that in dispo.^iu'^ of smdi lefei- 
ences the dudge shall follow, as nearly as 
niav he, the proceduie biid down u; the 
C P (' “fur the regular trial ol suits (not 
appeals), and that the Judge’s deensiou 

shall he hnal. „ , i o . 

The provisions of the Rengal Kent Act 

of lb5d were entirely dilTerent. I hat Act 

was jiasscd “to lU'escrihe rules for tiie 

trial of ... ■ suits lor the recovery 

of arrears of rent and of suits arising out 

of the (listriiint of proi'erty for .such ai ieais 

and s 23 provided that the kinds of suits 

mentioned tliereiii should he cogmzahle 

hv Collectors and, except in the «ay of 

appeal as provided in the A<'h 

be co<mizalile in any “other Court or 1 a 

any other oflicer, or in any other mannei 

Section US .-aid, “It shall be competent 

to the Collector to 'Tct 

in" and determining suits undei tins Act 

fn°anv place vithin the limits of his dis- 
trict The Collector's procedure as laid 
doivn in the Act ivas dearly the 'troc.edure 
Of a Civil Court. 

uassed hv a Collector under thi^ Act. not 

being judgments in suits or m ^Uie 

in the course of suits and lelatiiic^ 

trial thereof or orders I’tt- 7'U’' '\vere 
and relating to the execution tlieieof Mcie 
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made appealable to tlie (Commissioner, but 
in “snit.s" an appeal from the “judgment" 
of llie ('dlector lay to the Zillah Judge 
unle-is t m am mnt or value in dispute ex- 
eetul'ul [l<. .“>,0)), in wliich cise the appeal 
lav t ) the Sadder (huirt. Tiie functions 
and [UMcednre of the (J ollector in the tidal 
of suits under the Bengal Rent Act were 

thus entirely dilferent from those of the 

% 

C'(uitrol ler under the Rangoon Rent Act. 
d'he C:)ilector “lield (’ourt" and tried 
“suits”; he had power to deliver “judg- 
menbs” and make “decrees"; and an appeal 
lay from his “judgments” to the ordinary 
Civil Apiiellate Courts. The (!?ontrolIer 
merely lixes a standard rent at such amount 
as, having regiird to tlie provisions of the 
Act and the circumstances of the case he 
decm.-ijust; he i.s not bound to follow any 
jtarticLilar in'ucedare and there is no appeal 
from his orders to the ordinarv (hvil Courts, 
d'here is meredy a “reference’ to the First 
Judge of tin' Court of Small Causes which 
is not a (’ourt of Apjieai, and the 
Judge deals with the reference not as an 
appeal but as if it were an original suit. 

In these circumstances it seems clear tliat 
it does not follow that because the Collector 
under IheBuigal Rent Act was a “Civil 
('‘ourt” the Controller of Rents under the 
li uigoon Rent Act is such a Court or is a 
Court at all. 

The provisions of the Calcutta Rent Act 
also are different from those of tiie Ringoon 
Act. The duties and powers of the Con- 
troller are similar, but the provisions as to 
his procedure are dilTerent. Under the 
Calcutta Act it is laid down that in making 
enquiries the ('ontroller shall follow as 
nearly as may be the procedure laid down in 
the 0. P. O. for the regular tri d of suits. 
There is no similar provision in the Rangoon 
A(g and, as a matter of fact, the Controller 
in Rangoon does not follow that procedure. 
In view of these dilTerences between the 
two Acts it seems clear that even if the 
Controller of Rents under the Calcutta Act 
must he regarded as a (’ivil Court, it does 
not follow that the Controller under the 
Rangoon Act is such a Court or is a Court 
at all. 

But even if the Controller of Rents m 
Rangoon had to be regarded as a Court or 
as a Civil Court, it would not, in my opioion, 
follow that this Court has power to revise 

his orders. . 

The Calcutta bligh (rourt in the case oi 

2\il7)ioni JSingk Deo v. Taranath 
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(3) referred to revisory powers to s. 15 of 
the Charter Act, 1861, to which s. 107 
of the Government of India Act now 
corresponds. That section gave the lligh 
Court ’‘superintendence” over all Courts 
for the time being subject to its ap- 
pellate jurisdiction, and power to call for 
returns, to transfer suits and appeals, to 
make rules of practice and procedure, to 
prescribe forms, and to settle tables of fees, 
but in view of the PrivyCouncil's pronounce- 
ment that they entirely agreed with the 
view taken by the High Court of its own 
jurisdiction, it is not now ])ossible to apply 
the rule of cjusdem generis to the provisions 
of that section or to avoid holding that the 
powers of superintendence given by 
its include power to revise orders, pro- 
vided of course that the Court whose orders 
it is intended to revise is subject to the 
Appellate Jurisdiction of the High Court. 
Similarly in the case of All^n Bros. v. 
Bando (2), the learned Judge referred the 
revisional powers which he exercised to the 
provisions of s. 107 of the Government of 
India Act read with cl. 16 of the Calcutta 
Letters Patent. Section 107, as has been 
said, refers to Courts for the time being sub- 
ject to the Appellate Jurisdiction of the 
High Court, and cl. 16 declares that the 
High Court shall be a Court of Appeal 

“from the Civil Courts.. J^iid 

from all other Courts subject to its super- 
intendence." On the wording of those two 
provisions of law and on its claim that there 
is no form of judicial injustice which the 
High Court has not power to correct, the 
High Court of Calcutta has founded a 
series of decisions to the effect that it has 
powers of revision if there is any existing 
thread of connecting authority between it 
and the Court whose decisions it is asked to 
revise, and that such a thread exists when- 
ever it has power m any circumstances to 
interfere even indirectly with the orders 
of that Court. On this footing it has re- 
vised the orders of a Collector under the 
Land Acquisition Act, and it might almost 
claim to revise the orders of private arbitra- 
tors on the ground that an award of such 
arbitrators may in certain circumstances 
be filed in Court and become the basis of 
a decree from which in certain circum- 
stances an appeal would lie to the High 
Court. Whether those decisions are right 
or wrong on the wording of the Calcutta 
Letters Patent, it is not for us to decide, 
but I do not think that they could possibly 


be justified on the wording of the Heii 
Patent of this Court, which in t he c >rrpR 
ponding clause omit any reference to Court 
subject to tiie superintendence of I he High 

Court and refer to this Ciuirl iiiei'ely as'^a 
Court of Appeal and to its jurisdictioii nieie- 
ly as “Ajjpellate Jurisdict ioji." If the 
\vords “subject to its Appellate Juiisdic- 
tion” ill s. 107 of the Goveraineiil of India 

Act are read in conjunction with tlie de- 
scription of the Appellate Jurisdiction of 
this Courtitn cl. 1-1 of liie Letters Patent, 
it seems to me impossil'Ie to hold that s 
107 confers "Sb this Court an\' })ower.s of revi- 
sion in respect of any Courts for wliicli this 
Court is not a Court of Aiipeal or over 
which it does not exercise Appellate Jui is- 
diction. I am unable to find that the Con- 
troller of Kents in Kangoon is a Court or a 
Civil Court or that this Court is a ('’ourt ot’ 
Appeal from him as a Court, or has Appel- 
late Jurisdiction over him or lliat he is a 
Court subject to the Appellate J ui isdiction 
of this Court within the meaning of s. 107 
of the Government of India Act, or snboi-di- 
naie to this Court within the meaning of 
s. 115 of the Code, so as to make his (?eci- 
sions subject to revision by t his Court and 
I would accordingl}- give a negative answer 
to the reference, touch an answer may 
amount to refusing a remedy for wliat is 
possibly a wrong, but it is only a refusal of 

a particular remedy, and if, as seems pos- 
sible, there is a defect or omission in the 
wording of the Act, the primary dn(y of cor- 
recting the mistake lies on the Legislature 
and not on the High Court. Hard cases 
make bad law, and, in my opinion, it would 
certainly be bad law if we held ’that the 
orders of the Controller of Rentsare dii'ectly 
6ul)ject to revision by this Court. ^ 

1 would accordingly answer the reference 
as follows : — 

This Court lias no jurisdiction to inter- 
fere directly in revision with orders passed 
by the Kent Controller, Kangoon, refusing 
to grant a certificate certifying tiie standard 
rent under s. 15 of tlie Kangoon Kent Act 

Rutledge, J,— In order to answer the 
question referred it is necessary to decide 
(a) whether the Kent Controller under the 
Rangoon Rent Act, 1J20, is a Court at all 
and (6), if so, whether he is a Civil Court 
whose orders this Court has a power to 
revise. ^ 

Before considering these questions how 
ever, it is neces.sary to decide whether ih,. 
Full Bench of tiuee Judges is preceded 
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from goini? into the question by reason of 
the decision in jlnhomiiu <1 IhraJilm Mnolla 
V. S. Ji Jntiihiss ( 1 lii linq ca'C the 
]'re.''^nt (’hief Jiw'i 'e h- Id that it ^v.is 
nect-.s-ary to con-iii.’i' ".vhcthn- th'- (’i ii- 
troller was a Civil ('uu]'l. Me hidd that he 
w'as and that he was "a (’oiut suboidi- 
nate to this Cuuit. " Ttiouadi the q'n'stiiui 
of reference was ( idv whctlier re’visi.ai 
lay to the Chief (.’.uirt fiom a decisdoii (■>£ 
the First J lid ge of t he Small Cause Court 
when disposing of ;i reference under the 
Ibangooii Kent .Vr-t, as the Chief Jnstite 
lield that the fuitlior c in'iderat ion was 
necessary to liis (h*ci'i"n. I do not eonsider 
tliatS ) far as Ids judgment is cuiO'Uncd 
Ids vi'.'vvson the paint ciii 1>-^ c.illed nJutt.r 
dicta. .Maf'gregor, d, simply coacuri'cd. 
This, in my ot)iidon. ineivly meant ^ coihuu- 
rence in the airinnative answer to the matter 
referred. Pratt, J . limited Ids di^cision e.N- 
jiressly to tlie m alter r'M'eri‘o<l. In these cir- 
cumstances it cannotbe held tiiat this I'eimh 
is precluded from going into the (piestion 
by reason of the aforesaid deci-ion. 

'Vo rlecide whethei’ the ('onli’oller is a 

Court we must consider the powers and 

duties conferred or imiiosed on him by the 

Act. and the procedure which ativ rules 

made nndei' it may iiave prcsm ilted for him 

to allow. Me is delined ins. 2 ib) as “the 

Controller of li^nts appointed under this 

Act.” Bv s. 3 the Local Covernment niav hv 
^ « • 

notification ap[)oint a (’<)ntroller and one or 
more Assistmt ‘ 'ontrollers and may invest 
an Assistant Controller with all or anv of 
the powers of the I’ontroller. Section 5 
gives a lin<ll"r<l under certain circum- 
stances the light to a[)plytothe ('ontroller 
to alter the standard leiit. Section iO per- 
mits a tenant who is iirecluded from tiaying 
his rent to the landlord for any reason, to 
deposit the rent as it falls due with the 
Controllei*. Section 12 forbids any plaint 
being received for the recovery of rent 
unless accompanied liy the Controller s 
certificate of the standard rpiit, and hy 
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provisions of llie Act and the circumstances 
of the case he fleems just. By g. 15 C 3 ) tiie 

Controller before exercising any of his 
p i v.Ts >hall give notu'*e ot his intention 
to tho Icjidlonl Hinl tenant if any and shall 
dtdy consider any application received by 
him liom any per-on interested within such 
p^erio(.j as may l)e prescriiied in the notice. 
By s. l.j(l) all (U'ders of tlie Collector are 
to l)e in writing and a copy to be affixed 
on or near to the firemises and another 
copy given to the lamllord. and by s. 15 
( 0 ) any person aflected is entitled to a copy 
d^nly certified l*y the Controller to be correct. 
By s. 1(1 I he Cent lollrr is given power to 
enter any i>reniises'or land between 0 a. m. 
and () 1 *. M. Sf'ction 17 (1) ghes the Con- 
troller powerlo rcfjnire liy written order any 
peison (u) to furnish him with particulars 
as t'i the rent at which and the manner 
in which any juemisps were let in 1913 or 
sniiscqiuuUly and {!>} to produce for his 
insj^ection sucii accounts, rent reeeipts, 
booUs nr other documents relevant to the 
en(juir>' as may be si)ecilied in the order. 

I ^hall later reler to the [uovisions of s. 17 
(2). Section 18 gives a leference to the 
Fust Judge of the Small (.Viuse Court in 
case t he Controller's decision is questioned. 
Section 21 forbids a juosecution under the 
Act without the juevious sanction of the 
Controller. By s. 22 the Local Govern- 
ment may make rules to “ (a) regulate the 
procedure lo be followed in enquiries by 
the Controllei; under this Act; (b) direct 
that suoh enquiries shall he conducted so 
far as desirable in piivate.” I havesetout 
the several powers confeired and it seems 
clear that with the excejUion of s. 17 (2) 
and any procedure wliich the Local Gov- 
eniment may liave pi escj ibed under s. 22 
the onwers conferred are such as might be 
conlerred on any ExecuLve or Admini.^tra- 
tive Public Authoiity such as a Customs, 
Income 1 ax. Pevenue or ^iunicipal Officer. 
Section 17 .2) gives the Controller power 
to summon and enforce t he attendance of 


s. 14 (2) in summary proceedings for re- witnesses and compel the production of 
covery of excess rent, a Magistrate shall documents by the same means and so far 
presume until the contrary is proved that as may be in the same manner as is pro- 
the standanl rent is as certified in the vided in the case of a Court hy the C. P. C.. 
certificate. By s. 15(1} on application hy a 1908. But once the witnesses appear or 
landlord or tenant tlieConlrollershall grant the documents are produced, “ the manner 
a certificate certifying the standanl rent of as is provided in the case of aCouit”ljas 
any premises leased or rented by such no further application to the enquiry so far 
lamllord or tenant, and by s. 15 (2t in four as the Act itself is concerned. Centrast 
specilitd cases he may fix the standard rent this freedom from judicial trammels with 
at such amount as having regard to the the provision in s. 23 that_ inj disposing ,.of 
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references from the decision of the Con- 
troller the Judge shall follow as nearly as 
n'.ay be the procedure laid down in the (\ 
P. *0., for the regular trial of suits. Ihe 
only rules which 1 have been able to dis- 
cover ^Yhich the Local Goveinnient has 
made under s. 22 prescribing the procedure 
of the (.’’ontroller are those published in 
Financial Department Notification No. 35. 
dated the 27lh May 1920 {Burma Gazette, 
Part 1, 5th June 1920, page 473). Tim only 
one of the four rules that I need refer to 
is r, 3, “The Controller is empowered to 
award and apportion the costs of any pro- 
ceedings before him among the parties 
thereto in such manner a'^ lie may deem 
just. Such costs may include (u) Coviit- 
fees, (b) Process-fees, (c) Witness expenses, 
(d) Advocate's fees not exceeding half the 
amount of the standar<l rent per menseni 
of the premises referred to in the case.” 
If the Controller is not a Court but an 
Executive Public OfTicer under the Act, 1 
think it will be conceded that he is not 
transformed into a Court by calling the fee 
to be paid on an ajiplication to him a 
“Court- fee” instead of a new coined expres- 
sion like “rent application fee.” _ While 
the careful omission of prescribing any 
other j udicial pmeedure for the Controllers 
encpiiries is only reconcilable with the 
executive as against the Judicial character 
of his office. If we contrast the x)rovisions 
of the Bengal Rent Act, 1859, with the 
provisions set out above as has been done 
already by my brother Ileald, it will be 
seen that the 'Collector’s procedure as laid 
down in the 185tl Act was clearly the pro- 
cedure of a Civil Court. Consecpiently t he 
decision of their Lordships of the Privy 
Goxuxcil in Nilvioni SBigh Deo v. Tarajiatli 
Mukerjee (3) has no application to tlie 
present case. 

With regard to the decisions of the High 
Court in respect of the Calcutta Rent Act it 
must be borne in mind that the Local Gov- 
ernment of Bengal made a series of rules 
, under s. 23 of the Act, which inter alia 
empowered it to make rule.s “ regulating 
the i^rocedure to be followed in enquiries 
by the Controller.” By r. 4 it is laid down, 
“In making enquiries under the Act the 
Controller shall follow as nearly as may be 
the procedure laid down in the C. P. C., 
19118, for the regular trial of suits.” By 
r. 24 it is f)rescribed, “ In all proceedings 
, before them under the Act the Controller 
and the President of the Tribunal shall 


liave all the powers possessed by a ('ivil 
Court for the 1 1 ial of suits.” As wo liavc 
seen there is no lule in any way anniogcus 
to eillicr of tl)ese rules a}>plying to the 
Controller in Rangoon. And instead of 
being endowed with all the powers of a 
Civil Court he is endowed under s. 17 (2) 
with power and that asuijsidiary one. 
This difference is so vital that those two 
rules may form a suliicient basis for the 
decisions of the Calcutta High C’ourt. But 
the absence of these two rules here renders 
the (\dcutta decisions wholly inai)plicable 
to Rangoon. 

I am, therefore, of opinion tliat the (fon- 
trolh r is not a ('curt but an Executive and 
Administrative (Mlicer a]ipointed by the 
Local Government under the jjrovisions of 
the Rangoon Rent Act. That being so I must 
answer the question refeircd in the nega- 
tive. For the i)ur|X)ses of this judgment the 
second cpiestion whether if he is a C/Ourt 
is he a (-’ivil Court whose orders t his Court 
can revise does not arise. If. however, there 
had indicia of judicial character in 

the functions of llie Controller which J 
have held are lacking, 1 wuuldstill hesitate 
to hold that this (,\)urt had revisional 
powers over Ids orders. To give such 
powers there must, in 1113* opinion, be given 
directly or indirectly the I'ight of a)i])eal to 
sui*erintendence. It is a growing practice 
of the Legislature to set uj) ])ublic authori- 
ties with executive and judicial or qitasG 
judicial functions. Tliis Court has not 
been given llial wide and powei ful control 
which the King’s Bench Division possesses 
over puldic authorities b}^ wa)^ of manda- 
mus and certiorari. If 1)3' a wide inter- 
]:)retation of its revisional powers, the 
proceedings of all these bodies become 
subject to this Court’s revision, 1 fear that 
the proper discharge of the duties of tlje 
Court as expressly laid upon it would 
sulTer. 1 am not seriously inipressed l)y 
the argument that a subject may sulTer a 
wiong williout redress if the public au- 
thorit\' fails to do its dut3’. Tlie subject 
has alwaY's open to him the remed\^ of 
moving the authoiities executive superior 
who has the power in this case of admonish- 
ing him or if need be removing him. 

The only diiTerence I have in answering 
this reference arises from m3’ coming to a 
different conclusion to that of the Chief 
Justice whose opinion at all -limes carries 
great weight. 
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Milt for these reasons above given, my 
answer to the question referred is in the 
negati\'e. 

z. K. Answered in ncriaiivc. 


MADRAS HIGH COURT. 

Sf.covh (’iv!l Appfai. No, IKuof 1022. 

April 2. 1025. 

Prc!'<nt: — .Mr. .Uistice 10nlli))S. 
VAVVAIMIATII KUNNAVTII PACKl- 

Plain TIKI- — Ai'PKLI.an r 

vc rsiiff 

VAVVAPRATIl KIANNATH iMAHAMAl) 

AM) < IT H 1-; !x S — 1 ) !■: IT. N I ) .V NTS — 1 1 FS I’( l N D FXTS . 
Mal.ihiiy Laic 'r.ir\va«t • Ivaniavan. )>i>wers •>/ - 
Suit l"i ,niii<'r vu raber in r,^^>pcct tarwu'l pmpertit, 
iiiaintni nahil il !i or 

A /an /iiowji is tlio ('untr"llin^ authority of a Mala- 
bar inyn-'i'l. and all lli«» pow'ors of luaua^remcnt ar-' 
ve-ted ill liiiii. rnl'-ssllic karnaion himself is dP- 
alded from suin;^ t;> recover i»oj-ses.sion of or obtain 
other reliefs rcji'anlincc the oiriead proj«t‘riy a junior 
nifiuber is lu.l entitled to sue on behalf of the tanrnd 
for a relief claimable by tht‘ tunva'l in respect of 
the faricad property, [j). col. l^l 

(’licy'i'i I'aniji Aclimi v. I' nnal.m-hii n . Ind. Cas. 

r.l.T :>,!» .M. L.‘J. :; 23 ; (IhlT- M. \V. N. ISd; .’) L. \v. 

’M .M L T .32:1, Kajn of Antknl v. (.'hiiria 
A'nn/P k'ninian, 31 hid. Pas. -182': 2‘) M. h. J. 0.32 and 
Ottavrak'd I'hnzath koopi v. Chavichoi Pnlliknl Mar- 
rtiininina. 33 Ind. Cas, lOO, •!.> M. .)h.3; .>8 M. L. A. 
2()7; U b \V. 2l)(.); (l'J20y .M. \V. N. 27‘); 27 M. ]>. T. 
]G0, r(di< d on. 

Second appeal against a decree ot the 
Com t of the Subordinate Judge, Tellicher- 
rv in A. vS No. 21(1 of 1021 (A. S. No. 002 of 
PJ20, District Court, North Malabar), prefer- 
red against that of the Court of the Dis- 
trict Munsif, Tellicherry, in (). S. No. 002 

of ... 1, . 

I\Ir K. P. -M. Menon, for the Appellant. 

Min p'. Govinda Mcnon, for the Respond- 
JUDGMENT. “The mam question for 
determination in this appeal is, whether a 
iunior memher of a INlalabar tuTwad can 
sue on behalf of the tarwad, even when 
there is a karnavan in existence, who can 
bring the suit. The powers of a karnavan 
have been considered on many occasions and 
it has always been held that he is the con- 
trolling authority of the tarwad and that 
ail the powers of management are A*ested 
in him. In fact over sixty years ago it was 
held by Mr. Hollow'ay, with regard to a 
karnavan ; “ A Malabar family speaks 

throughits head, the kaimavan and, an (-ourts 
of Justice«^cept in antagonism to that head, 
can speak in no other way . That principle 


has been upheld in PMsueZet'an v. Sankaran 
(1) and what is i)ractically the same princi- 
])le has been laid down later in Ottaprakal 
Tha^alli Soopi v. Charickai Pullikal 
Marrlijamnia (2), adopting a decision in 
S. A. No. 959 of 1917 [Katherkutti Haji 
v. Kiindan Menon] in which it was held that 
“only under very special circumstances 
could the Anandravan of the tarwad main- 
tain a suit for redemiation of a kanoni 
granted hy their karnavan, as such a suit 
would amount to an act of interference in 
the karnavan's management of tarwad. 
alYairs". In Chcria Pangi .\cfian v. Unnala- 
chan f3), it was held by Sadasiva Iyer, J-, 
that “unless the karnavan himself is dis- 
alded from suing to recover passession of 
or obtain other relief regarding the tar- 
wad property, an Anandravan cannot be 
allowed to sue on behalf of the tarwad for 
the relief claimable by the tarwad in res- 
pect of the tarwad property”. We find tlie 
same princii)le in Rajah of Arakal v.^ Churia 
Kunhi Kannan [A). Acting on this prin- 
ciple the lower Courts liave held that the 
appellant has no right of suit and accord- 
ingly dismissed it. There is one authority 
which would appear to support the appel- 
lant and that is Ananfan v. Sankaran (5). 
It is a very Ijrief judgment and does not 
discuss the principle at all. The material 
portion of the judgment runs as follows " 
“ ddie karnavan is included as a defendant 
in the suit, and, as he has failed to sue 
till the peiiod of 12 years has alrnost explor- 
ed, we are of opinion that the suit by the 
junior members cannot be validly objected 
to”. If this be taken as a broad proposi- 
tion of law that in all circumstances the 

junior member will be entitled to sue when 
the karnavan has failed to do so, it seems 
to be opposed to all the prior and subseQU 
ent decisions which deny such a right o 
suit to Anandravan unless there are specia 
circumstances which justify bis 
such a suit. But if we look to 
this case we find that the tw'o members ot tne 

tarwad whose actions were 

were defendants and all the other mem 

of the tarwad were plaintiffs. 

the facts to the judgment, the ^ 

come within the principle mentioned 

(1) 30 M. 129; 7 M. L. J. 102; 7 U 

(2) 55 lud. Cas. 760; 43 M. 393; 38 M. L. J- ^ • 

L. W. 200; (1920, M. W. N 279; 2- M. L- T- 

(3) 38 Ind. Cas. 513; 32 M. L. J. 323; 

N. 185; 5 L. ^V. 392; 21 M L T 329 

(4) 31 Ind. Cas. 4«2; 29 M. L. 3- 632. 

(5) 14 M. 101; 5 Ind. D»c. (n. s.) 72. 
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that an Anandravan may he permitted to 
sue when the karnavan has disabled himself 
from bringing such a suit. In this case 
thekarnavu7i had through his agent, anotlier 
member of the tarwad, made an alienation 
which was sought to be set aside. It 
would have been difiicult for him to have 
brought the suit to set aside his own 
transaction, and in that view this case is 
perfectly consistent with the other cases 
that 1 have mentioned above and I think 
that the decision must be read in the 
light of these facts. There appears to be 
no other authority opposed to the cases 1 
have cited. 

On the facts of the present case the appel- 
lanthas nothingparticularinhis favour. The 
karnavan who nmde the alienation is dead. 
He was succeeded by another and he is 
also dead, and very recently the first defend- 
ant has become the karnavan. In the 
plaint it is not alleged that the plaintiff 
consulted the first defendant or that the 
first defendant was neglecting the interests 
of the tarwad. In fact no allegation of 
misconduct is made against him. It is only 
here in second appeal that it is said for 
the first time that the first defendant was 
acting in collusion with the alienee. The 
suitwas broughtby the plaintitf nine months 
before the claim would have become barred 
and inasmuch as the first defendant had 
only recently assumed oflice, there is noth- 
ing to show that the plaintiff believed that 
he w'ould not take action if approached in 
the matter. I think it would he undesirable 
to extend the right of an Anandravan to 
bring a suit on behalf of the tarwad, for it 
w'ould lead to multiplicity of litigation 
and there would be no finality whatever. 
The cases cited have laid down the restric- 
tions which should he imposed on such 
suits and I entirely agree. In that view 
the plaintiff has not disclosed any cause 
of action, that is to say, he is not entitled to 
bring such a suit and the decree of the 
lower Court is right. 

It is unnecessary to consider the other 
point on which the plaintiff’s suit has been 
dismissed, namely, that of limitation. The 
second appeal must be dismissed with costs. 

v. N. V. Appeal dismissed. 

z. K. 


MA PAN V. MAUNO NCb. *^39 

RANGOON HIGH COURT. 

Special Second (hvii, Appeal Xo. 5G5 

OF r.l'-M. 

May II, T.I25. 

Present Justice Heald an{l 

Mr. Justice Rutledge. 

MA RAX’ — Appell.vnt 
versus 

MAUX’Cr XKU— Respondent. 

Biirina Courts Act [M of s$. 2, 11— Civil 

Procedure Code (Act of IDu:>}, s. 102— Rent-suit, 
ii'lictiicr l(uul suit-Wdue not e.vcccdin'j Rs. oVO — 
Ai>pcal, second, ichether lies. 

A suit for llio recovery of rent is ('nlinnril y a suit 
on a contract fur nii asccrlaiu- d sum, and no question 
of title to the [>ropcrly in respect <'f which tlie jent is 
claimed necessarily arises in .-uch a suit. The ri,a;ht t«) 
reci ivo rent is nut iiianystriol sen.M' a ri:^ht or interest 
in immoveable proi)erty, and a suit for rent cannot, 
therefore, be rc^ardeti as a suit relating to immove- 
able property, [p. 012, col. 1.) 

A suit for tlie recovery of rent of land is not a 
“land suit ’ within 1 lie mcauiui; of s. 2 (»f tiie Purma 
Courts Act, and if the value of sucii a suit docs not 
exceed Ks. 500 no second appeal is competent under 
8. 1 1 of the Aet. [ddd.] 

Af)peul against a decree of the District 
Court, Tluirawaddv. in Civil Appeal X’o. 101 
of 1921. 

Mr. Bomanji, for tlie Appellant. 

JUDGMENT. 

Heald, J. — Appellant sued respondent, 
whom slie ttlleged to be her tenant, to recover 
200 baskets of paddy or its value Rs. 400 as 
rent of ceitaiu paddy lands 

Respondent denied that lie was appellant’s 
tenant. He said that his brotlier-in-law, 
^laung Kala, was her tenant, and that he 
had merely iniroducctl Mating Kala to 
her. 

The Trial Court found that respondent 
was the tenant, but the Appellate (.Vurt 
found that it was Maung Kaia who was the 
tenant. 

Appellant attempted to file a second 
appeal, but the Registry of this Court noted 
that no appeal lay as the suit, was an 
“unclasaed suit,” not exceeding Rs. 500 in 
value. 

Appellant’s learned Advocate contended 
that a second apjieal lay because tlie suit 
was one for rent of agricultural land, and 
was, therefore, a “land suit,” so the matter 
was i>ut before a Judge. 

The learned Judge, before whom the 
matter came, said that in his view a suit 
for rent is not a land suit, but he fixed 
a date for hearing appellant’s Advocate. 

After that hearing he recorded that the 
Advocate had cited rulings fp the effect 
that a suit for rent of land is a “land suit/’ 
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Out that he disagreed with those rulings, 
lie said that the question was an important 
cme. as it afitcts a vt rv numerous class of 
suits, and ha 'liroctcd that the aiq-eal he 
heard hefore a Dench. 

We I’.ave accordingly now heard the appeal 
as a Dench. 

r iilVntiinately there was no appearance 
for the respondents, and the only rulings 
which ai'i'cllant’s Advucalc cited before us 
were those which he cite<l hefore the Single 
Judere, namely, the cases of Shihu Hifbinr v. 
(inpt \ , Mn Dun v. Mo Pa (' 

(2/and Knunu Ilia Pni v Sun Paio (3). A 
jefeience to tiic lirsl of tlicse cases shows 
tliat tlie decisiun was irn-levant for the 
imrpose^ of this case because ic jiroceeded 
oil ;;])ecial provisions I'f the Dengal Icnancy 
Act. d'he secoml was also irrelevant 
iiecanse it was a suit fur a declaration in 
respect of standing ero]')?, ami not for lent. 
'I’iie third was a decision of a Single Jiulge 

of the late Chief Court, who noted that no 
authoritv on the point in issue was cited on 
either side and who. after referring to the 
secc'iid case mentioned above, said without 

giving any reasons for his opinion that he 
tliouglit that a right to rent of land was a 
right* or interest in immoveable pro 'lerty, 
aiul that, therefore, a second apiiea lay. 
That df-'ci^ion. for what it is worth, is 

in appellant’s favour. 

The law regidating such second appeal so 
far as this Court is concerned is con- 
tained ins. 102 of tlie C. P. C., which says 
that “no second appeal shall lie in any suit 
of tlie nature cognisable by Courts of Small 
Causes, when the amount or value of the 

suhject-matter of the original suit does not 

exceefl live hundred iiqiees, and in s. IL 
of the 15 vunia Courts Act, which says : “Iir 
addition to the second appeals permissil)le 

under s 1' « of the C. P. C., 190.-<, a second 
appeal shall lie to the High Court from an 
appellate decree of a Court subordinate 
thereto on any ground which would be a 
good ground of appeal if the decree had 
been passed in an original suit, whene\er 

the decree of the Appellate Court varies or 

reverses otherwise than as to costs the decree 
of the Court below ; provided that no such 

second a])peal shall lie ■ 

(a) in the case of a small cause, unless the 

(1) U C. 449; 2 G. W. N. 1G9; 12 Incl. Dec. (k. s.) 
967. 

(2) 2 L. B.-R. 124. 

(2) 3 L. B. R. 90. 


AUNG NfeU. [91 I. C. 1925] 

value of the cause exceeds five hundred 
I'ujiees, or 

(6) in tlie case of an imclassed suit, unless 
the value of tlie suit exceeds five hundred 
rupees or the suit is of the nature described 
in s. 13, sub-s. (Ij, of the Burma Laws Act, 
1898." 

The Banna Courts Act divides suits into 
three classes which were presumably intend- 
ed to he mutually exclusive, nainel^', “land 
suits," "small causes" and "unclassed suils," a 
"land suit" beingdefined as a suit relating to 
immoveable propei^vor to any right or inter- 
e.^t in immoveable property; a "small cause" 
a‘=^ "a suit of the nature cognisible by a Court 
of Small (.'auses under the Provincial Small 
Cause Courts Act, 1867": and an "unclassed 
suit" as "a suit which is neither a land suit 
nor a small cause.” 

It seems clear that if the present suit is 
a "small cause" that is a suit of the nature 
cognisable Ijy Courts of Small Causes, then 
it is not a "land suit," and, if so, since its 
value does not exceed Ks. 500, there would 
be no second appeal. 

The (luestion whicli arises under s. 11 of 
the Burma Courts Act is thus similar to 
that which arises under s. 102 of the Code, 
namely, whether or not the particular 
suit before the Court is of the nature 
cognisable by Courts of Small Causes, 
since, if it is, there will be second appeal 
under either the Code or the Act, unless 
the value exceeds Rs. 500. 

That specific question w'as considered by 
a Full Bench of the High Court of Madras 
in the case of Soundaram Ayyar v. Sentiia 
Kaicken (-1), and four out of the live 
Judges were of opinion that a suit for the 
recovery of rent of lands is a suit of the 
nature cogni.-^able by Courts of Small 
Causes, and decided that in respect of such 
suits no second appeal lies unless the 
value exceeds Rs. 5(. 0. It was assumed for 
tlie i>urpnses of the reference to the 
Full Bench that the notification required 
by cl. S of the Second Schedule of the 
Provincial Small Cause Courts Act had 
been issued for all subordinate Courts in 
the Madras Presidency and the reference 
was decided mainl}^ on a consideration_ of 
the wording of that clause, and of s. 15 of 
the Act. Section, 15 says: "(1) A Court of 
Small Causes shall not take cognisance of 
the suits specified in the Second Schedule 
as suits excepted from the cognisance of a 

(4) 23 M. 547; 10 M. L. J. 329; 8 Ind. Dec. (N. e.} 
785. 
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Court of Sn\all Causes. (2) Subject to the 
exceptions specified iu that Scliediile -ind 
to the provisions of au}" enactment lor the 
time being in force, all suits of a civil 
nature of which the value does not exceed 
five hundred rupees shall be cognisable 
by a Court of Small Causes.” Clause 8 
of the Second Schedule includes among 
“suits excepted from those cognisable by 
Court of Smill Causes” a suit for the 
recovery of rent, other than house-rent, 
unless the Judge of the Court of Small 
Causes has been expressly invested by the 
Local Government with authority to exer- 
cise jurisdiction with respect thereto. 

It seems clear that there is nothing in 
the nature of a rent suit as such whicli 
prevents it from being cognisable l)y Courts 
of Small Causes since suits for house rent 
are always so cognisable if within tlie 
pecuniary limits of the Court’s jurisdic- 
tion. Saits for rent of lands are also cog- 
nisable by 0 )iict3 of Small Causes subject 
to the coniition tliat the Judge of the 
Court has been specially empowered. It 
can hardly be contendeil that the action 
of Local Government in empowering a 
particular Judge of a Small Ciuse ('ourt 
to exercise j unsdiction in respect of suits 
for rent of land alters the “nature” of such 
suits, and, unless it does, it would seem to 
follow that such suits are always “suits 
of the nature cognisable by Courts of Small 
Causes.” That, at any rate, was the view 
of the Madras liigh Court, and one of the 
learned Judges added a further considera- 
tion, namely, that “it would be strange if 
the Legislature, when enacting the O. F. 
C., regarded rent-suits a.s being of such a 
character as to he suitable for second 
apsals, and yet when enacting llie Small 
Cause Courts Act regarded them as suits 
which might by notification of the Local 
Government be made triable by a Court 
of Small Causes in which case not even 
a first appeal in regard to them would be 
allowed.” 

A Bench of two Judges of the Calcutta 
High Court has, however, taken a different 
view. In the case of Sahodora Mudiali v. 
Sarbos )bha Dasi [5), which was a suit for 
rent of lands, it was objected that no 
second appeal lay because such suits are 
of the nature cognisable by Courts of Small 
Causes, and the Madras Full Bench case 
was cited. One of the learned Judges said, 

. (5) 27 Ind. Cab. 258; 42 C. C38; 20 C. L, J. 49-1; 10 

g. \V. y. 1030. 


“Article 8 of the Second Schedule of the 
Provincial Small Cause Courts Act express- 
ly exempts suits for rent other than house- 
rent from the cognisance of Small Cause 
Courts unless the Judge of the Court of 
Smalt Causes has been expressly invested 
bytheLocnl Government with authority 
to exercise jurisdiction with respect thereto. 
Bat the majority of the Judges constituting 
the aljove Full Bench of the Madras liigh 
Court, were of opinion that a suit for rent is 
of the nature of a suit cognisable by the Small 
Cause Court. It appears that by a notihca- 
tion the Madras Government has vested all 
subordinate Judges and District Muusifs 
within tlie Presidency, with jurisdiction to try 
on their Small Cause Court side all suitsfor 
rent falling within the pecuniary limits of 
their special jurisdiction. No such notifica- 
tion has l)een issued by the Local Government 
in this Presidency and so far as this Court 
is coficerned second appeals in suits for 
rent (other than house-rent) although the 
value thereof does not exceed Ks. 50i), have 
always been entertained. 1 accordingly 
overrule the preliminary objection.” The 
other learned J udge said, “All civil suits, 
the value of which does not exceed Ks. 500, 
are cognisable by Courts of Small Causes, 
subject to the exceptions contained in the 
Second Schedule of the Provincial Small 
Cause Courts Act, and to the provisions of 
any special Act. Suits for rent, other 
than house-rent, are included in the Second 
Schedule of the Provincial Small Cause 
C'Ourts Act. But the Local Government 
lias authority lo vest Judges of Small 
Cause Courts with powers to try rent-suits. 
No notihcalion has ))een made vesting 
Small Cause Court Judges in Bengal in 
general, or tlie Judge of the first instance 
in this i‘)articular case, with such powers. 
1 am, therefore, of opinion that this appeal 
is not incompetent.” 

It aiapears, therefore, that the learned 
Judges in Calcutta regarded cl. 8 of the 
Second Schedule as excepting suits for 
rent (other than house-rent) from- the cogni- 
sance of Courts of Small Causes with an 
exception lo that exception in the case of 
Small Cause Courts where the Judges had 
been specially empowered lo exercise 
jur.sdiction in respect of such suits, while 
the Full Bench of Madras, looking at 
the “nature” of the suit, regarded cl. 8 
rather us a restriction on the cognisance 
of such suits by particular Small Cause 

Courts tbau as a declai'atioa that suits wsft 


il 
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■not of the nature cognisable by Courts of 
S.nall Causes. 

1 think it possible that the learned 
Judges in the Madras case over-eniiihasised 
the meaning of the word “nature." It is 
true that ihatv/as the i>articular word used 
by the Legislature, but it is possible that 
it meant no more titan “kind." and. if the 
word “kind" be substituted for it, their 
arguments will carry somewhat le=s weight. 

On the other hand the learned Judges in 
the Calcutta case seem to have given scant 
consideration to the matter, and to have 
been inlluenced, perhaps unduly, by the 
feeling, natural enough in matters of proce- 
dure in an old established Court like 
Calcutta, that whatever is is right. 

On the wording of the enactments it 
may be didicult to come to a deliuite con- 
clusion, but, on general principles, I am 
in favour of tlie view taken in ^ladras, and 
so clearly was the learned Judge of this 
Court who referred the matter to this Bench. 
A rent suit is ordinarily a suit on contract 
for an ascertained sum, and no question of 
title to the property necessarily arises. 
Rent is not in any strict sense a right or 
interest in immoveable property, and I 
doubt whether a suit for rent ought to be 
regarded as a suit relating to immoveable 
property. If such a suit is a “small cause" 
within the meaning of s. 2 of the Burma 
Courts Act, and, if the classes of suits de- 
fined in that section were intended to be 
mutually exclusive, then it seems clear 
that rent-suits were not intended to be 
regarded as “ land suit." Suits for rent of 
lands are certainly triable by Small Cause 
Courts in which the Judge is specially 
empowered, and, if they are so tried, there 
is no provision for any appeal. It is true 
that the only Court in Burma in which 
the Judge was so empowered was the Small 
Cause Court, Rangoon, but it seems un- 
likely, as the learned Judge said in the 
Madras case, that it was the intention of 
the Legislature that there should be no 
appeal in such a case if it was tried in a 
Court of Small Causes, and two appeals 
if it was tried in the ordinary Court in 
which the Judge did not need to be 

specially empowered. 

I would, therefore, hold that a suit for 
rent of land is not a ‘‘land suit" within the 
meaning of s. 2 of the Burma Courts Act, 
and that, therefore, if the value does not 
exceed Rs. 5U0, no second appeal lies under 

V U of that Act., 
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I would accordingly dismiss the appeal 
in this case, because the value does not ex- 
ceed Us. oOO. 

Ai)pellaiit's learned Advocate asks us to 
treat his memorandum of appeal as an 
apf)lication for revision if we hold that no 
appeal lies, hut in my o[)inion the grounds 
which are alleged in the memorandum of 
ajTpeal are not such as would he good 
grounds for revision, and I see no reason 
to deal with the case in the manner sug- 
gested. 

1 would dismiss the appeal. 

Rutledg^e, J. — I concur 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

AppiiAL i-rom Appellate Decree No. 250 

OF 1925. 

June 11, 1925. 

Present :— Justice Cuming and 
iir. Justice Chakravarti. 

DWARKA NATH DUTTA— Plaixiiff— 

Appf.i.lant 

versus 

CHANDRA MOHl’N ROY and others— 

Defendants — Resp<'NDENTs. 

Uniim Board — Meeting— (piorum, what constitutes-^ 
Members present int not taking part in meeting, 
tu>n of — Appeal— tpiestion of fact, whether can oc 
raised for first time. 

A question of fact which has not been raised in 
the Court of lirst instance ou^dit not to be allowed 
to be raised for llie lirst t ime in api'eal jp. Gi.'t, col. - J 

Where a menil)er of a body after joining a meeting 
of that body does not want to remain a member of the 
meeting, the easiest and usual course for him is to 
leave the place of meeting. Merely taking no active 
part ill the meeting does not make him absent from 
the meeting when, as a matter of fact, lie is there. Many 
members may join in a meeting and refrain 
voting or taking any active part in it. but for inc 
purposes of a quorum such persons cannot be regarctea 
as absent from the meeting. If the number nxed for 
quorum is actually present, the meeting is 
valid and the proceedings of the meeting cannot 
questioned on the ground that some of the mempe 
present took no part in the business of the meeting. 

^ Appeal against a decree of the Officiatii^ 
Subordinate Judge, First Court, lippera.^ 
dated the llth of December 1924, reversing 
that of the Munsif, Fifth Court, at Comilla, 

dated the 18th August 1924. . 

Babu Sasadhar Roy [Sr.), for the Appe - 

Babu Bhagirath , Chandra Das^ for thd 

Respoudenta.^ 
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JUDGMENT. 

Chakpavarti, J. ^ is appeal 
hy the pLiiiitih ami arises under the follow- 
in^^-ciroumstances; it appears tliat the Alaina- 
mati Union Board had to eleet a President 
of the Union. Tiie Circle OlTicer fixed the 
28th of March 1925 as the date of election 
and the Cutchery of the Maharaja of llil 
Tipperah at Manamati was originally hxed 
as the place of election and the time fixed 
was 9 o'clock in the morning. It appears 
that altogether six of the voters were pre- 
sent when the meeting was hehi. Ihe 
plaintiff obtained three votes and was 
declared to have been duly elected. It 
appears that the Magistrate of 
was moved and he on the 3rd Apiil 
declared election as invalitl and a fresh 
election was matle in which defendant.^No. I 
was elected as the President of the l. nion. 
The plaintih then brought this suit on tlie 
5th of April of that year for a declaration 
th it the election was duly held and that he 
was duly elected as the President and was 
entitled to exercise the function of that 
office. The plaintiff asked foran ad inlerim 
injunction restraining defemlant No 1 from 
exercising the function of tlie Jh’esideiit. 
The injunction was granted. Ihe delend- 
ants appeared and contested the suit 
mainly on the ground that the election of 
the plaintiff was invalid because there was 
no quorum according to law when the 
election took place. It was also contended 
that the. order of the Magistrate was binding 
upon the parties. 

Tiie learned Munsif decreed the plaintiffs 
suit and granted all the reliefs prayed for. 
Defendant No. I appealed to the District 
Court and it was contended before the learn- 
ed Subordinate Judge as it appears from the 
judgment that the election was inva id on 
the ground, first, that the time and place of 
the meeting were changed and, therefore, 
the meeting at the place where it to )k place 
and at the time when it took place was 
invalid on account of that change. ihe 
second ground which was argued in 
appeal appears to be that there was no 
quorum for a valid meeting Tue learned 
Subordinate Judge has given effect to both 
the contentions of the defendants and revers- 
ed the judgment of the Alunsif and dis- 
missed the suit. I 

Tno present appeal, as I have already 

stated is by the plaintiff. The tirst conten- 
tioa which was urged by the learned Vakil 
fof the plaintiff appellant was that the 


CHAKDRA RO?; 


643 


question as to the change of place and time 

of the meeting was not raised either in the 
written statement or in the Court of liist 
instance and that, therefore, the learned 
SulKu-dinate Judge, ought not to have allow- 
ed that question to be raised in appeal. 
It was further contended that there was no 
substance in this objection raised by the 
defendants. It was nextly contended that 
upon the Rndings arrived at by the learned 
Munsif and also by the learned Subordinate 
Judge there was a <iuorum when the elec- 
tion took place. Therefore, the learned 
Subordinate Judge was in error in holding 
that the election was invalid for want of a 

quorum. . 

It appears to us that the contentions of the 

learned Vakil for the appellant are well- 
founded. The ciuestion as to v hetliei 
there was any change either of the place 
or of the time of the meeting was a question 
of fact. When it was not raised and made 
a ground of complaint by the defendant in 
the (A)iirl of hist instance the learned 
Subordinate Judge ought not to have allow- 
ed that question to be raised for the first 
time in appeal. Moreover it appears to 
us that there was no substance in tlie defen- 
dants' objection as to the change of time 
and place of the meeting. It was not con- 
tended for less established that there waa 

any voter who was misled or in any way 
prevented from attending the meeting. In 
fact what a|)pears to have taken place was 
that the meeting instead of being held in 
the Cutclieiry apparently with the concur- 
rence of all iierson.s present was held at the 
inspection bunglow which was close to the 
Maharaja’s Cutcherry. In fact it was within 
the sight of the Cutcherry. The meeting 
was postponed till 9-30 a. m. at the request 
of the defendants or of their friends. The 
postponement tiiat was asked for by the 
defendants or their friends was for a longer 
time in order, they said, to enable their 
friends to appear at the election. The 
Circle Ollioer who was in charge of the 
election waited for half an hour and then 
the meeting was held. Therefore, it appears 
to US that tills objection should not have 
been allowed to be raised. It also appears 
to us that there is no substance in this 
objection raised by the defendants. 

Then as to the second point, namely, 
whether there was a quorum present at the 
meeting. The learneu Subordinate Judge 
found that the defen lants Nos 1 and 2, and 

4 other persons were present at the meeting, 
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Bat in one place of his judgment the 
learned Sul)ordinate Judge savs this '‘A 
person may V>e said to he i)iesent at a 
meeting wlieii he willingly joins in it 
or takes any i^art in its pioceeding^. Can 
it be said that the del'endant.^ Xds. I and 


RANGOON HIGH COURT. 

First Civil ArPE.\L Xo. 17-1 or 

May 2o. 

Preseyif : — Sir Svilnev Ihihinson, Kt,, 

( 'iiiel' J Ubiic-e, and iMi’. J nstico ^laung Ba. 

Miisammat HALIMA BLK BLE— 


2 willingly joined the meeting or took any 
part in it". It is somewhat ditlicnlt to 
unders-tand what really the learned Suliordi- 
nate Judge meant. It is ([uite clear that 
defendants Xos. 1 and 2 and another person 
were all present at the meeting, t'he fact 
that they did not vote at the meeting would 
not make them any the less person present 
at the meeting. What the learned Subordi- 
nate Judge really means when he says 
that the defendants were not willingly 
present at the meeting is dillicnlt to follow. 
All that appears is that the defendants did 
not like to record their votes. That simply 
cannot make the ]iersons who were present 
at the meeting as absent from it. It is 
hardly necessary to point out that at a 
meeting many members who join the meet- 
ing refrain from voting or taking any active 
part in it such persons cannot be said to be 
persons absent from the meeting. We 
think, therefore, upon the lindings the 
defendants Xos. 1 and 2 and other voters 
.were all present at the meeting. There 
was a sufficient quorum, because the number 
fixed for a quorum is five and as a matter of 
fact six persons were present at the meeting. 
I might point out tliat if a person after 
joining a meeting does not want to be a 
member of it the easiest and usual course 
for him is to leave the place. Simply, 
taking no active part in the meeting does 
not make him absent from the meeting, 
when as a matter of fact he was there. 

We think, therefore, the judgment of the 
learned Subordinate Judge cannot be sup- 
ported and upon the findings we hold that 
the meeting at which the plaintiff was 
elected as President was a perfectly valid 
proceeding and the election was valid. 
The result, therefore, is that we restore 
the judgment of the rriai Court with costs 
of this Court and of the lower Appellate 
Court. 

J Cuming, J*— I agree. 

Z. K. Appeal allowed. 




A PPF.LLANT 

VC 7'SUS 

Mummuiat KIIAIUFXXISSA BEE BEE 

• — Ur- ton URN )-. 

Act {.WIcf ss. 3-K 3S — 

Pi\sriitnti"ii iji nnnulhorizcd pcv.-<on ~ A<lmisiii< n of 
exi culion bciorc oihccr not compcicnt /o occcj.t / reseul- 
iltlnii^ ci/cct or- Ri'ji.iti-dtiaii, Vdliditi/ o/— 
iiashiii Id'll/, trdns/i r toi — iJurdi n ot proof. 

A pr ison taking a convi yanco (T properly from a 
pa> ddfin.-ihin laUy imisl show tliat the lady liad advice 
and fully nmieisfood tin- tejnis and conditions ( f tlie 
conveyance and tJie rrsulls ll(»\ving from her actiMis. 
[p. (i-lo. col. C. I 

A Keoi>trar or Suh-Pegisi lar has no jurisdiction to 
register a docuimnt )inl(>s la- is itK'Vcd to fl(» so by a 
person \v1k> has cxecut d or claims under the docu- 
ment, or by the leruescntative (U’ a.ssi^n of sikIx 
j'crson I'.v an agent (*f such j (“i>un, representa- 
tive or as^iun (hdy authorixe<l by a po\ver-of-att< iney 
e.xc tuit. (i anil autbcnticaled in the manner ju’cscribed 
in s, ^53 of the hetristration Act. I f». 1 10, cid. 1.] 

The ohject cf this pjo\i>ionis to make it ditTicult 
for persons tt» commit fiaiui liy means of rtgistratioii 
under the Act and it the duty of the (’oiirts not to 
allow the imperative piovisions of the Act to be 
defeated. [iTk/.] 

Where a document is presented for rcgi.stration by a 
person wlio is not aiil]iori:ied to do so. the drfect cannot 
be cured liy llie executant’s adnii.^sion of execution 
made befoie on otlicerto whem a commission has been 
issued under s atS of the Registration Act, but ^\ho 
has no jurisdiction to accept tlie document for regis- 
tration. [p. 6l6, col. lb] 

Appeal against a decree of the Original 
Side of this Court in Civil Regular Xo. 248 
of 1923. 

Mr. Tint Byic, for the Appellant. 

Mr. Po lion, for the Respondent. 

JUDGMENT. — The fads of this case 
are simple and are not open to any real 
doubt. 

The defendant was the aunt of the plain- 
tiff. She was one ef three widows who were 
the sole heirs to the husband’s estate. By 
consent the widows appointed a Punchayet 
to administer the estate and divide the 
results between the widows. It was again 
mutually agreed that the three houses of 
which the estate principally consisted should 
be purchased by the widows each taking a 
house. The defendant under this agree- 
ment was to take the house in suit for 
Rs. 9,000. She had to deposit Rs. 1,000 as 
earnest-money. She had apparently no 
means and borrowed this Rs. 1,000 from 
plaintiff's husband. Nothing was thereafter 
done for two years, and then the Punehayit 
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called upon the widows to pay up the 
balaace of the purchise price and take over 
the houses To rai^e the Rs M.OOl) the de- 
fendant agreed to take over fr)m the estate 
a debt of Rs 4,000 due to a ('’lietty. The 
Chetty agreed to this l)ein" done on con- 
dition that defendant executed a moi t^a^e 
on the property on its beins c')n\vyed to 
her. She i»ad some Rs. 2,000 due to her 
from the other parts of the estate which was 
already in the hands of the Panc/mycf. She 
raised Rs. 2,000 as a further loan from 
plaintiff’s husband. On the 20th Xovein- 
ber 1919 she received a conveyance of the 
house from the administratices. and. on the 
same day, she executed a mortgage in favour 
of the Chetty. (On the following day she 
executed a conveyance of this property sub- 
ject to the mortgage to the plaintiff in 
consideration of Rs. 5,000. That docu- 
ment was presented for registration by 
Mr. S. Dhar who is described as the Advo- 
cate of the plaintiff. 

As to how this conveyance to plaintiff 
came to be executed, we have the evidence 
of Mr Abdul Rahman who was the (’hair- 
man of the Punchayet and api)arenily, a 
man of position who was trusted by alt 
parties. He says that plainlilT's liusband 
came to him and asked him to have the 
house conveyed to him as he had supplif^d 
the earnest-money already paid and that he 
•would lose it if the (’ornmittee sold the hou-e 
bv public auction as they threatene<i to do 
if defendant did not pay up the purchase- 
price. He replied that he would consult 
the defendant and he says he told her of 
this,andthat if the house was sold to plaint- 
iff it would remain in the family. It was 
apparently assumed that defendant would 
never be able to pay off the debt due to the 
Chetty, and that the house would eventual- 
ly be attached and brought to sale and 
would pass out of the family. The plaintiff 
had lived with the defendant ever since 
childhood until she married, and even after 
her marriage she used to stay with defend- 
ant and the relationship between them was 
more that of a mother and daughter than 
that of an aunt and niece. 

Abdul Rahman states that defendant 
agreed and that in consequence this 
conveyance was drawn up in plaintifT‘s 
favour. The defendant, however, on 
the other liand, merely alleges that it 
was suggested to her that slie shoidd put 
the house in someV^ody else’s name. She 
says that Abdul Rahman aud Akbar Khan 


the paintitTs husband both came to her after 
the death of her brother, and that Abdul 
Rahman said “take the house. I said I 
would lake the house." Then they said 
“where is the money. I said that the Chetty 
would give the money. Abdul Rahman 
advised me to keep the house in some body 
else’s name. Akbar Khan then told me to 
keep it in his wife’s name remarking that 
he would not plav false with me. He fur- 
ther .=;ai(l that he had Rs. 2.000 lying idle 
with him and told me to take it. He added 
that 1 could get other moneys from him and 
that it was not necessary to get money from 
others. 1 used to get mcney from Akbar 
Khan whenever I wanted a loan since then." 
The position is no doubt unsatisfaclory. 
While tliere is no reason to believe that 
this was a deliberate plot to cheat the_ old 
woman out of a very valuable propert}^, it is, 
at the same time, necessary to bear in mind 
that she was a pui'dafiashin lady and that 
her sole adviser her brother Abdul Razak 
had died four or five day.s before the notice 
was issued by the C ornmittee calling upon 
the widows to make good the sales of the 
houses. It ninv be that she was upset by 
her l)rother's sudden death and had no one 
to advise her. Siie trusted i)laintiff s hus- 
band. and she wisable to see there was very 
little hope of her being able to save enough 
monev out of the rents obtained from the 
house to par oil the Chelty's debt; and it is 

possible, therefore, that she agreed to sell 

the house to t)Iaintiff on the terms set oui 
in tlic deed coupled with verbal terms that 
they would maintain her so long as she 
lived That there were some such terms 
appears from the postscript to the letter, 
Ex 3 but, at the same time, it is necessary 
that plaintiff should show that defendant 
had advice and fully unaerstood all the 
terms and conditions of the conveyance and 
the results flowing from 

house is now worth between Rs. 30 000 and 
Rs -10 000 and the plaintiff would have ob- 
tained it for about R.S. 10.000. Although 
the plaintiff has apparently carried out the 

promise to support the old lady It does not 

establish why it was necessary to go through 
the farce of conveying the property to^ the 
defendant one day and her conveying it to 
the plaintiff on the following day. It may 
have been to avoid the necessity of selling 
the house by public auction The only 
object of that would be to enaljle the plaint- 
iff to get the property at a very small figure 
—far smaller than would have been realise^ 
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liad tlie property been sold by public-auc- 
tion. The greater portion of the Chetty's 
debt has been paid olT It is admitted that 
plaintilf's husband advanced lis 1,700 over 
and above the Ks. 3,000 which liad been 
already advanced for the purchase of 
the house. It is also admitted that he 
paid defendant money every month 
and that she could raise from him any 
other money she wante^d. However, there 
is another point which is fatal to the plaint- 
iffs case. The idaintilf can acquiie no 
title to this property without a registered 
deed of conveyance. The conveyance was 
presented for registiation hy 'Sir. S. Dhar. 
There is no (luestion that he had no such 
power-of-attorney and the presentation by 
him was by an unauthorised person. 

It was held by their Lcuclsliijis of the 
Privy Council in JamUn ParsJuid v. Muham- 
mad i\’aira6 Aftab All Khan (1) that a 
Registrar or Sub-Registrar has no jurisdic- 
tion to register a document unless he is 
moved to do so by a per.^on who has execut- 
ed or claims under it or l)y the repre^scnta- 
tive or assign of such person, or by an 
agent of such person, representative or 
assign duly authorised l)y a power-of-attor- 
ney executed and authenticated in tlie 
manner prescribed by s. 33 of the Act. 

It is pointed out that the object of these 
provisions is to make it clillicult for persons 
to commit fraud by means of registration 
under the Act and that it is the duty of the 
Courts in India not to allow the imperative 
provisions of theActtoi)e defeated. That 
decision was distinguished in a later decision 
by their Lordships in the case of Bharat 
Indu V. Muhammcd Hamid All Khan (2j. 
In this case a servant of the t xf chant 
brought a document to the Sub-Uegistiar 
saying that the executant was ill and could 
not come himself. Tne dub-Kegi^trur then 

went to the residence of the executant and 

read over to him the contents of the docu- 
ment. The executant admitted execution 
and completion and asked that after regis- 
tration the document should be given to the 
person named in it. It Avas registered, and it 
was held that theexecutant was the person 
who really presented the document and was 


(1) 28 Ind. Cas. 422; 37 A. 40; 19 C. W. N. 282; 13 
A^L J 129; 17 M. L. T. 14S; 2i C. L. J. 218; 2 L. W. 
277; 28 M L. J. 577; 17 Bom. L. K. 413; a’»15) -M ,^\ . 

N. 592; 42 1 A. 22 (P. O.). 

(2) 58 Ind Cas. 3^1); 42 A. 487; 18 A. L. J. 71 < ; 3D M. 
L J 41; (1920) M. \V. N. 413; M L. T. 9S; 2o C. 
W N 73; 22 Bom. L. R. 13G2; 47 I. A. 1m; lo L. \\ . 4; 
2 U.P. UR. (P.C.) 179 fP. C.). 


so treated by the Sub-Registrar, and that 

tlie document was, therefore, duly registered 

and authenticated. In the present case, 

what happened was that, on presentation by 

]\Ir. S. Dhar, the Sub-Registrar issued a ('’om- 

mission under s. 38 of the Act to M tng 

Chan Mya the head clerk of the office for 

the inirpose of enquiring whether the dccu- 

ment liad been executed bv the defendant, 

# 

and the head clerk liaving gone to the de- 
fendant reported that she had admitted 
e\e 'lit ion and also admitted tlie receipt of 
the consideration as stated in the document. 
In this case it will be noticed tliat the per- 
son who went to the executant was a person 
Avith no jurisdiction to receive presentation, 
and the ease is on all four.s with the decision 
of the Allahabad I ligh Court in KhnUlvd- 
din Ahmed v. Hanni Bih> f3). \^liere i was 
ludd that the mere admission {)f tin- c.VHCut- 
ant before an officer Avho had no jurisdic- 
tion to accept the document for registraMon 
Avas no comjiliance A\'iHi the requirements of 
the Act. As regarrls presentation with that 
decision Ave agree. In the pres'^nt ease it 
cannot be held that this eonA’'eya’iep Avas 
duly presented for regis raiion an<! that, 
all that followed thereafter wasinA'alid Avith 
the result that the document has not been 
duly registered. If this defect Avas brought 
to notice in the loAver Court steps might 
have been taken to obtain re-regist rat ion 
under the provisions of s. 23 (a) Avliich has 
been incorporated in the Act in order to 
give an opportunity for overcoming such 
mistakes, but that provision has not been 
taken ad vantage of and, as matters stand, Ave 
must, therefore, liold that this conA’-eyance, 
not beiiig legally registered, is of no validity 
and dues not cfmvey a title to the premises, 
and that plaintiff is not entitled to the 
declaration of the title that she seeks or to 
possession. We are unable to agree with 
the learned Judge in the Court below that 
this is merely a technical objection taken 
at the very last moment. It Avas taken as 
soon as the document Avas produced. 

It is admitted that these findings cannot 
be contested, but Ave are asked to alloAv the 
appellant lo amend the praA'ersin the plaint 
by adding praA-f’rs for the execution and 
registration of a fresh conA’eyance, or for 
the refund of the money adA^anced on the 
fadure of consideradon. 

As regards this first prayer, it Avould he 
necessary to alloAA^ an amendment of the 

(^3) 17 Ind. Cas. 274; 35 A. 34; 10 A. L. J. 440. 
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plaint, an amendment which is in direct 
conflict with the allegatious contained in 
the plaint. It is said that plaintilY need 
not have produced or proved t!ie conveyance 
because execution was admitted. Considera- 
tion was denied. We can And no sulli dent 
reason to allow at this stage any amend- 
ment in that direction. 

As regards an amendment by adding an 
alternative claim for refund of the money 
paid, we can see no particular advantage, 
seeing that the evidence has not beeen gone 
into in the manner in which it would have 


ORDER. — This is an application for 
revision. A [ireliminary objection is taken 
that the applicant possesses a remedy under 
8. 73 of the C. (\ to bring a suit. It w;ia 
held by a Judge of this Com t in 
mad Akhar Alt v. Saiyid Tahir Hussain 
(1) that \\here an applicant possesses 
any other remedy this Court will not take 
up hid case in revision. Following that 
decision I dismiss this application with 
costs. 

G. u. Application dismissed. 

(l) 2 Id< 1, Cas- 2Mi 12 O. C, lUD. 


to be gone into if such a claim is advanced, 
and, having regard to all the facts and cir- 
cumstances of the case, we do not consider 
that it would be of any advantage to either 
party. There would practically be a re-trial 
of the case and seeing that the present posi- 
tion isdue to plaintift’sowiiacticn, we see no 
reason to allow the amendment, it being 
open to plaintilY if so advised to bring suit 
for the recovery of the money which it is 
said that defendant is ready and willing 
to pay. 

For these reasons we accept the appeal, 
we reverse the finding of the Court balow 
and we dismiss the plaintiff’s suit with costs 
throughout. 

z. K. Appeal accepted. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision' No. 2(J of 1925. 

July 23, 1925. 

Present : — Mr. Simpson, A. J. C. 

MAKHDOOM BAKHSH SINGH— 

Applicant 

VCVSXIS 

GANGA PRASAD — Opposite Party. 

Civil Procedure Code (Act V of 1008). s. 115 — 
Remedy y other, open to party — Revision, whether com- 
petent. 

Where an applicant possesses any otljcr remedy 
the High Court will not interfere in revi.sion. 

Muhammad Akhar Aliy. Saiyid Tahir Husain, 2 
Ind. Caa. 284; 12 O. C. 10!). followed. 

Revision from an order of the Subordi- 
nate Judge, Pariabgarh, dated the 3rd 
November 1924. 

Mr. Ali Zaheer, for the Applicant. 

Messrs. Girja Saran Lai and Ihjder 
Husain for Mr. Radha Krishna, for the 
Opposite Party. 


RANGOON HIGH COURT. 

Civil Miscellaneous Application No. 35 

OF 1024. 

May 13, 1925. 

Present: — Mr. Justice Heald and 
Mr. Justice Rutledge. 

V. S. T. TIIAMSUNDASKFN— 

Applicant 
u s 

S. M. A. R. R. M. CHETTY FIRM and 
another- Respondents. 

Civil Procedure Code (Art V of W0S),s. IIO — Appeal 
to Privy Council —Amonyit or value of subject-matter, 
determiJiation of — Intere.'it accruinr} due between date 
ot filinfi of suit'and passiiKjof decree, whether can be 

iicluded. 1 -i. 

Where interest is claimed in the plaint on the suit 

amount, such interest ns aeenies during the period 
between tho tilini; of the s\ut and the j^assinff of the 
decree is jiart of tlie subject-matter of the suit and 
the amount of such interest can be regarded as part 
of the amount or value of the Hubject-mattcr of the 
suit in the Court of first instance within tlit mean- 
ing of s. 110 of the C. P.C. [p. 610. col. 1.] 

Mr. R. K. B Naidu, for the Applicant. 
Messrs. Anklesaria and J. K. Munshi, for 
the l-iespondents. 

JUDGMENT.— The 1st respondent, the 

S M. A R. R. M. Ohetty Firm, sued the 
present applicant, V. S. T. Thamsundaseen 
(I'hnmsoo Thaseem) with others alleged to 
be his partners, as well as the second res- 
pondent and the Burma Railways Company. 
Limited, to recover from applicant and 
his partners and the 2nd respondent 
Rs. 9.9fi5 5 0 with interest at the rate of 
Re 1 per cent, per mensem from the date 
of the institution of the suit to the date of 
realisation, and for certain ancillary reliefs. 

The suit was instituted on the Original 
Side of the Chief Court of Lower Burma 
on the 13th of October 1920 and was dis^ 
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missed by that Court on the 5th of Julv 
1922. 

The plaintilTs in the suit appealed and a 
Bencii of this Court gave liieni a deciee 
against the present njpdicant for the fidl 
amount in suit together with inteivst at 
Rs. 12 per eent. ])er annum from the insti- 
tution of the suit to llie date of the dcr-iee, 
and further interest at a lowei” lale fr< rn 
the date of the decree to the date of l ealisa- 
tion and with costs. 

Applicant has now asked for leave to 
appeal to His Majesty in Council, and the 
question arises whether or not the amount 
or value of the subject-matter of the suit in 
the CoLut of lir^t instance was ten thousand 
rupees or upwards. 

Applicant’s learned Advocate admits that 
the suit and the appeal were actually valued 
at Us. 9,9t)5-r) 0 but he contends that, because 
interest was claimed in the plaint, the 
claim to interest was part of the subject- 
matter of the suit aiul, thei'efoie, snch in- 
terest at arjv late as accintd lelwecn the 
institution of the suit and llie date (d the 
decree ought to be irg.udcd as ]iait of the 
subject-matter of tin" suit in the Coui t of 
first instance, and for tlje purposes of val- 
uation under s. 110 of the Code ought to lie 
added to the principal sum of Ks. 9,!)()3-r) 0 
which was claimed. 

If such interest can be added, then the 
amount or value of the subject matter of 
the suit will l)e Ks. 10,000 or upward.‘^. 

The learned Advocate admits that lie has 
not been aide to find any autluuily which 
expressly warrants such addition. He has 
referred us to three decisions, namely, the 
cases of Mott Chand v. (iaiuja I'lasad ^^ingk 

(1) , DaUjleish v. Daynodar XiD'ain ( Vn-irh/n // 

(2) and Mating Thive v. A. L. A. U. Chetty 
Firm (3). 

In the first of these cases the applicant 
for leave had obtained a deciee in the d'rial 
Court for Rs. 9,490, which included interest 
up to the date of Itie decree and for further 
interest up to the date of realisation. It was 
contended that interest which had accrued 
after the date of the decree could be taken 
into consideration for the purposes of tiie 
rules regarding leave to appeal, as being 
part of the subject-matter of the suit in the 
Trial Court. Their Lordships of the Privy 

(1) 21 A. 174; G C. W. N. 562; 29 I A. 40, 4 Com. L. 
R. 156; S Sar. P. C. J. 247 (P. U.p 

(2) 33 C. 1286. 

(.3) 68 Ind. Cas. 690; 11 L. D. R. 335; (1923) A. J. P. 
(E.) 7L 


A. R. M. CHETTY FIRM. (_9l 1. C. 1925] 

Council said that “the amount or value of 

the subject-matter of the suit in the Court 

ol fii^i iiistance, construirig ihat in the 

manner mcisi favcmiable to Ihe prt pcsed 

app( Ihiiit" dhat is including the interest 

u[) to the date ut the dtcjee) “was at the 

ont.-ifle 1 he an onnt f(u’ v\hicli lleIeco^frpd 

his dt'ciee. vhicli was below Rs. KiCfO.’’ 

and they held that leave had been rightly 

refused. 'Ihat decisii n eleaily does rmt 

authoiise the iuebsien of interest firm 

the date of institution to that of the deeiee, 

but on the other hand it does not reject 

the claim that such interest mav be includ- 
ed. 

In the second ease cited the properly in 
suit was valued at Rs. 5,4 l O but there was 
a claim for over Rs. i 0,000 as mesne profits. 
A Bench of the High Court, at Calcutta 
held that the ]daintifTs in the suit, who 
weie the ap])lican1s for leave to appeal to 
the I’rivv Council, were entitled to include 
theii claim Jc»r ntfsne itiofiis for the pur^ cse 
of si, owing that the value of 1 he n atier in 
disjuile leached the slatul('iy an, omit of 
Rs !(>,()( 0. It is to be note d. lt(jwevM', that 
most of the mesne profits claimed in llat 
case must have accrued liefoie the suit vas 
instituted, so that that decision cannot be 

an anthojity for the prtpesi- 
tion that nif'sne piofits (oi- interest) accruing 
between the institution of the suit and the 
decree can be included. 

In the third case the learned Judges said 
that the value of the suit in the Court ef 
first instance is the anicunt claimed, 
togetlier w ith at laost interest which Isd 
accrued due Uf) to the date of the deeite. 
The e fleet of tliis d/c/u??? is clearly similar 
to thatc'f the Privy ('ouncil in the Allahal rd 
case. It does not authoiise the inchisien 
of the intciest, but it does not prohibit 

it* 

The two Indian rulings cited were ren- 
sideied in the ease of Sv bt awuTiia Atyrn v, 
Sellannnal {4}, in which it was said that 
mesne piolits subsequent to the date of the 
suit cannot be included in the suViject- 
matter of the^ suit. But in that case the 
question which arose was not whether 
mesne profits for the period between ih® 
institution of the suit and the date of the 
decree could be included, but whether 
those mesne profits and further mesne pio- 
fits acciuing after the date of the decree 

(4) 31 Ind. Cas. 996: 39 M. 84.3; 21. W. 1057; 18 M. 

L. T. 450; ^1915) M. W. N. 441; 30 U. L- J- 
317. 
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could be included, and there was no 
decision as to wliether or not in a case 
where tlie mesne profits in question 
were protits up to the date of the decree 
only, those profits could be included. It 
may be noted that one of the learned Judges 
in that case said that he was unable to 
draw any distinction between interest and 
mesne piotits in respect of cdaiins to include 
them in the sulqect matter of tlie suit and 
we agree that in this respect interest and 
mesne profits are on the same footing. 

The position, so far as the authorities are 
concerned, seems to be that there is no 
decision to the effect that interest (or 
mesne profits) from the date of institution 
to that of decree cannot be considered as 
being part of the subject-matter of the suit, 
while there are two decisions, one of them 
a judgment of the Privy Council, which 
contemplate, though they do not actually 
authorise, the inclusion of such interest as 
part of the subject-matter. 

In the al)sence of any authoritative de- 
cision on the subject we are bound to de- 
cide the matter for ourselves, and we do 
not linnk tliat we shall be straining any 
principle of law or reason if we hold that 
where interest is claimed in the ])laint, 
such interest as accrues during the period 
between the filing of the suit and the 
decree is part of the subject-matter of the 
suit and that the amount of such interest 
can be regarded as part of the amount 
or value of the subject-matter of tlie suit in 
the Court of first instance within the mean- 
ing of s. 110 of the (h P. C. 

We hold that tlie subject-matter or the 
present suit in the Court of first instanfe, 
being Rs. 9,005-5 plus interest at 12 per 
cent. [)er annum for nearly two years, is 
over Rs. 10,000 and that the amount or 
value of the subject-matter in dispute on 
appeal to IJis Majesty in Council is over 
Rs. lO.OOO, and as the decree appealed from 
reverse.s the decision of the Court below, 
we find that the applicant is entitled to the 
leave for wliich he applies. 

We accordingly grant applicant a certifi- 
cate that the case fulfils the requirements 
of s, 110 of tlie Code, and allow him the 
costs of this hearing Advocate’s fee to be 
five gold moliurs. 

z. K. Certificate granted. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree Xo. 560 

(tF 192A. 

July 1925. 

Present: — Mi-. Justice Cuming and 
Mr. Justice Chakravarti. 

RAHOXDRA XATIL ('MATTERJPP 
AND others— Defendants — Appellanis 

V6 7'S U S 

i\IO[lESHATA DKIM and oiheus — 
Plaintiffs— Respondents. 

Civil Procedure Code (.-Icf of lOnS'i, 0. XLf. 
rr. 20, 22 — Appeal —Party 7io^ intet'eMed in result vf 
appeal, whether can he impleaded by Court —( '^-oss- 
objections uijainst party not impleaded as respondent, 
whether can be maintained— Ijan (lord and tenant — 
Constructioti of documcfit - Lease —Permanent tenancy 
— Covenant restricliny transfer, effect of. 

Rule '22 of O. XLI of tlie C. i*. C. do3s not fon- 
toinpliUc lh« of cross-objections ayniii.st a 

person who is not a party to the api)eal. [p. (550, col. 

A defendant against wlioin a suit is dismissed and 
who is n >t III ide a pirty totli‘5 apjieal preferred by 
the other d ‘f.-ndants against the decree passed against 
tliein, is not interest mI in tlie result of the aj»peal 
within the ineiningof r. 20 of (). XLi of the C. 1’. C., 
and cannot, therefore, be inpileaded as a re.spoudent 
undo- that rule. If). (551, col. l.j 

Knl3 20 of O XLI of the C. P. C. contemplate.s a 
person being made a party to th ‘ api)eal at the lime of 
tlie hearing of the appeal, inasiniich as the Court 
must be in full possession of the facts, so tliat it may 
be in a position to say whether or ni*t any jif-r.son i.s 
interested in the result of tlie appeal. 'J'he rule doe.s 
not cont'MnpIate tliat a person .‘^honlil be made a jiart) 
to an appeal simijly in oi iler to (mal^Ie one of the re- 
spondents to [>refer a cross-objection against him. 

W'hf're a permanent tenancy at a fixed rate of rent 
is created but there is a clans.' in the leas 2 that the 
tenant would have no right to alienate his interest in 
the land held under the lease, the covenant re.strict- 
ing tlie tran.sferability of the tenant's interest is 
inoperative in the alisence of a clause for re-entry 
in the event of a breach of the covenant, (p. G51, col. 

2.J 

Appeal against a decree of the Subor- 
dinate Judge, Hooghly, dated the 3lst 
Oct )ber 1922. madifyiag that of the Munsif, 
Third Court at Serumpur, dated the 17tli 
August 1921. 

Dr. Jadu Nath Kanjilal and IBabu fJagat 
Chandra Bose, for tlie Appellants. 

Dr. Dwarka Nath Mitra and IBabu Kanai 
Dhan Dutt, for the Respondents. 

JUDGMENT. 

Cuming, J.— in the .suit out of which 
this appeal Ins arisen the plainliif sued for 
kkas possession of 4 bigkas of Ian 1 on the 
ground that the tenant who transferred 
them had no translerable interest in them 
and the transferees were mere trespassers. 

The plain! iir’s case was that the defend- 
ant No. 3, Haridas Ghose, held aa under- 
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under her in respect of the l ind in 
Ruit a[id had no transferiible interest in it. 
The defendant Xo. 3 executed two mort- 
gages in re-pect of these lands, one in 
fas’our of defendant Xo 7 and the other in 
favour of defendant Xo. 8. Their united 
mortgages covered the whole of the lands 
in suit. Both these persons sued on their 
mortgages and obtained decrees atid pur- 
chased the lands. Hence the plaintitY con- 
tended that the defendant Xo. 3, the original 
raiyat, had abandoned tlie lands and that 
she was entitled to re-entry. The defend- 
ant’s case was that the plaintiff was not a 
rail/at but a tenure-holder, that he was a 
raiyat at a fixed rate of rent and further 
that the entire holding had not been pur- 
chased by defendants Xos. 7 and 8 but that 
2 > of this hohling was still in the 

p'lssession of the original raii/fit Haridas 
Ghose and, therefore, there had been no 
abandonment. 

The Court of first instance held that tlie 
plaintiff was a tenure-holder and the defend- 
ant was an occupancy I'aiyat and for reasons 
which I need not detail he held that the 
plaintiff was not entitled to klias posse.'^sion 
as against defendant Xo. 3, but that lie 
was entitled to khas possession against de- 
fendants Xos. 1. -, 4, 5, f). 7 and 8. The 
suit was decreed in the Court of first in- 
stance on the 18th of August and on the 
31st of August defendants Nos. 7 and 8 
apt^ealed to the District (’ourt. The sole 
respondent in that appeal was the jilaintilf. 
Defendant Xo. 3 was not a party to the 
appeal. On the 30th September the plaint- 
iff filed certain cross-objection against de- 
fendant Xo. 3 who was not a party to the 
appeal and also along with this cross-objec- 
tion filed an application asking the Court 
to make defendant Xo. 3 a party to the 
appeal and this was done on the 18th of 
April 1022. The lower Appellate Court 
held that defendant No, 3 was only an 

ordinary occupancy rafi/at and was not as 
he claiined a raiyat at fixed rate and had 
no transferable interest in the property. 
He further held that defendant No. 3 had 
abandoned the holding and that, therefore, 
the plaintiff was entitled to eject defendants 
Nos. 7 and 8 who were only trespassers. 
He, therefore, rejected the appeal of defend- 
ants Xos. 7 and 8 and decreed what he 
described as the cross-appeal of the plaint- 
iffs. The result being that the whole of 
the plaintiff’s suit was decreed and it was 
-held, that she was entitled to khas pcsscs- 
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sion of the entire plot lyv ousting all the clcr 
fendants therefiom 

Deteiu'ants X’os 3, 7 and 8 liave appealed 
to this Court. The learned Advocate who 
has a])peared for the appellants contends 
first of all that so far as defendant Xo. 3 is 
concei ned the cross-objection must be held 
to be l)arred l)y limitation and further that 
defendant X"o. 3 not being a party to the ap- 
peal it wa.s not open to the plaintiff to make 
a (U’oss-ohjection against him. Some discus- 
sion ensued whether this was a cross-objec- 
.tion or a cross appeal. It is perfectly clear, I 
think, from all the circumstances in the case 
that the parties intended it to be cross-objec- 
tion. OI)viously if it was a cross-appeal there 
■wonhl be no object in filing an application 
asking the Court to make defendant Xo. 3 
a party, l)ecause clearly defendant Xo. 3 
uould liave been made a t)artv Ijv a cross- 
appeal i)eing filed against Jiim. I'lierefore. 
I think it is fjiiite clear that this was a 
cro.«j.s-objection. XowO. XLT, r, 22 provide.^ 
that Any re.spondent though he n:av not 
have appealed from any part of the dccire, 
may not only support the decree on any of 
the grounds decided against him in Ihe 
( ourt below, Imt take an\' cross-objection 
to the decree which he could have taken 
by way of ajtpeal and sub-cl. (3) of the 
rule jirovides that unless the respondent 
files with the objection a written acknow- 
ledgment from the party who may be affect- 
ed by such ol)jection or his Pleader of 
having received a copy thereof the Appel- 
late Court shall cause a copy to be served 
on such partly of his Pleader at the expense 
of the respondent. It, therefore, seems to 
me quite evident that the Code does not 
contemplate filing of cross-objection against 
a person who is not a party to the appeal, 
and it is quite clear that the plaintiff her- 
self realized this difficulty, because she 
made an application that defendant No. 3 
should be added as a respondent to the 
appeal and this application was granted by 
the lower Appellate Court on the JSth of 
April in spite of the strenuous objection of 
defendant Xo. 3. X^ow. the only rule under 
which defendant Xo. 3 could have he^n 
added as a party to the appeal is r. 20 of 
O. XLI which runs as follows: — “Where it 
appears to the Court at the hearing that any 
person who was a party to the suit in the 
Court from whose decree the appeal is pre- 
feired, but who has not been made a party 
lo the appeal, is interested in the result of 
the appeal, the Court may adjourn the hear- 
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ine: to a future day to be fixed by the Court 
and direct that such person be made re- 
spondent". The order of the learned 
ordinate Judge making defendant No. J 
respondent to the appeal is clearly wrong. 
In the first place defendant No. 3 was not 
a person who was in the least interested in 
the result of the appeal. The suit had 
been dismissed against him and it was quite 
immaterial to him what happened in the 
appeal. Secondly, the rule contemplaies a 
person being made a party to the appeal 
at the time of the hearing of the appeal, 
obviously because it contemplates that the 
Court must be in full_ possession of the 
facts so that it may be in a position to saj 
whether or not any person is interested in 
the result of the appeal. I do not think 
for one moment that the Code contemplates 
that a person should be made a party to an 
appeal simply in order to enable one of the 

respondents to prefer a cross-objection 
against him, I am, therefore, of opinion^that 
it was not open to the lower Appellate Court 
to make defendant No. 3 a party to the ap- 
peal simply for the purpose of allowing the 
plaintiff to make a cross-objection against 

him. , 

The second contention of the learned 

Advocate is that on a construction of the 
p-itta. Ex. A, it is quite clear that defend- 
ant No. 3 was a raiyat at fixed rate. Ihe 
patta, Ex. A, has been placed before me. 
On reading the patta there is no doubt but 
that it purports to grant a tenancy at a fixed 
rate of rent in perpetuity. The document 
begins by saying “A permanent lease in 
favour of HaridasG hose" and states as follows 
“As you have prayed to me for a document 
in the form of a permanent lease 1 grant 
this written deed of lease in accordance^ 
with your aforesaid prayer, and this deed 
of lease is to the effect that you will pay 
me the said rent annually in kists as stated 
in tlie Schedule given below and sliall 
receive proper receipts for the same" The 
document further states “There will be no 
increase or decrease over and above or 
below the rent that is fixed now only in 
due payment of the fixed rent you w'ill be 
in possession of the said land by cultivat- 
ing the same from generation to genera- 
tion". These terms are clearly those of a 
permanent tenancy at a fixed rate of rent. 
There is, however, in the lease the following 
clause “you will have no right to sell your 
right iu the land held under the lease." 
From this the respondent has argued that 


Gal 

the lease does not contain all the elemenls 
necessary to constitute a permanent tenancy 
because there is a restriction on translei- 
abilitj’. Appaieiilly is the cUuiee in 
the lease which weighed with the lower 
Appellate Court in holding that the lease 
was not a permanent lease al a fixed late 
of rent. But llie learned Judge in the 
Court below apparently ignoreti the fact 
that there was no reentry clause in the 
event of the breach of this particular cove- 
nant in the lease and in the absence of this 
re-entry clause this particular covenant les- 
tricting the transferability of the land is 
inoperative. 

The result is. therefore, that the appeal 
must succeed and tlie plaintiff's suit is 
entirely dismissed with costs both here and 
in all the Courts. 

Chakravarti, J.— I agree. 

M. H. Appeal allowed, 

7.. K. 


MADRAS HIGH COURT, 

Civil Kkvision Petition No. of 1925 

ANU 

Civil ^Iiscellaneous Petition No. 183 

OF 1925. 

March 12, Pj25. 

Present: — Mr. Justice Wallace. 

Sri PARAMAHAMSA SRIKANGA 
NARAYANA JEER SWAMIGAL- 

Petitioner 

versus 

Sri PARAMAHAMSA AHOBILA 

JEER SWAMIGAL and others— 

Respondents. 

Civil Procedure Code (.Icf V of 1003), 0. XXXIX, 
rr. 1 2 — Temple-Suit to restrain defendant from 

interferiiKj with usayes of temple — Temporary injunc- 
tion whether can be granted Order based on opinion 

of dudge, validity of . 

It is undesirable for an Appellate Court in an appeal 
from an interlocutory order to decide that the plairitilY 
ha.s no cause of action, [p. G5.3, col. l.j 

.Judicial matters cannot be decided on the private 
opinion of the Judge, nor can sueh opinion be sub- 
stituted for a decision on evidence, even thougli the 
taking of that evidence may involve much time and 
trouble, [p 0.53,0018. 1 A 2.| 

Where an act of the defendant which the plaintiiT 
seeks to restrain by an iyiterim injunction i.s alleged 
to be an innovation on the established usages of an 
in-stilution, the proper course for th^ Court to adopt is 
to maintain the status quo ante until the dis])os iJ of the 
suit, [p 0.5.3, col. 1.] 

The head of the Tiiengalai Mutt at Srirangam 
brought a suit against the Jeer of the Ahobilam Mutt 
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the latter from brinffinff into tli^* iiij lc 
at Siir.msain certain paraphernalia and emblems 
pertiininix to hi? office beaiinfr xafiagabii nnniams 
Nvlien entM ins the temple f a' piirposcji of worship, 
oa the e:roun(l th it siicli entry was oj.j'osed to the 
ns'tcro the tempi" which wa.s exclusively Theixjubii 
in character and was oA‘ien=ive t * the w'>r''hi|)pei3 
and that the plainlin's own position and sanctity 
were likely to siiIRm' in the eye? of the ordinary 
worshii)pers by dcfen<laiit's a<'tion. The Trial 
C-Uirl on the apjilic.ition c.f the ]-lainlirY orantrd 
a t-^mporary injiinction rcstrainin" the dci.-ndant 
from committing the acts C'mplained of durio" 
tlic pendency f>f the s\nt. On appeal, the lower Ap- 
pellate (.’’onrt dissolved the injnnctionon the siound 
that in its opinion tlw introdneliun of tlic jV. j-'.*? 
para[>hernalia with rail-i'j'ilai tin iiiinn--< intotlc.' temple 
for a sliorl time could not alt r tlic ritual of the 
temple or go counte r to its usaj^e. On revision : 

Held, that tic* order of the lower Aj'p dlate Court 
beini; V)a?od ujcui the opinion ot that ('ourt an<l not 
upon a judicial consideration of tic* ca.se. was not a 
jiulicial or ler and must, tlicrcfore. be set aside willi 
a direction that tlie ap|)eal aij'inst tlie md.-r of the 
Trial Court sliouM be re-heard, fp. tlaA. etd. 'J.\ 

C. R. P. No. 2(1 OF 1925. 
Petition, oiuler s. 115 of Act VoflOOS 
and s. 107 of the Government of India Act, 
praying the Iliiih (_''oiirt to revise the 
judgment and order of tlie Court of the 


Subordinate Judge. 

M. A. No. 4 of 1921, 
of the C'ourt of the 
rangam, in I. A. No. 

S. No. 430 of 1924. 

C. M. P. No. 183 of 1925. 


Trichinopoly, in C. 
preferred against that 
DisrricL Munsif. Sri- 
1328 of 1921, in (). 


Petition praying that in the circum- 
stances stated in the nfhdavit filed therewith, 
the High Court will be pleased to issue an 
injunction restraining the 1st re.spondent 
herein, from carrying or causing to he 
carried any of his paraphernalia and recit- 
ing or causing to be recited any religions 
texts, by the vadagalais during his visit 
to theSrirangamTempleand restraining the 
other respondents from carrying any of the 
above said paraphernalia or reciting any 
religious texts during the 1st respondent’s 
visit to the Srirangam Temple. 

Messrs. T. R. Ramachandra Iyer and R. 
Purashothama lyevgar, for the Petitioner. 

Mr. Nugent Grant, for the Respondents. 

JUDGMENT. — This revision petition 
is against the order of the Subordinate 
Judge of Trichinopoly cancelling a tempo- 
rary injunction granted by the District 
Munsif, Srirangam, in O. S. No. 430 of 
1924 on his file. The plainfin that suit 
was filed by the head of the Tengalai mutt 
at Srirangam and the principal defendant 
is the feer of the Ahobila mutt: the otlier 
defendants are the trustees of the Sri- 
r^gam Temple. The general relief claimed 


in the plaint is tliat the jeer of Ahohila 
mntt should be restrained from bringing 
into the Srirangam Tenifile certain pai'a- 
]>heri)alia and emblems peitaining to his 
olH'-e some of wliich hear the vadagaJai 
■uamam. when lie pi'opcse.s to enter the 
temple for the purpose of worsliip. Tlie 
tnisiecs are made parties because tliey 
have by a resnluticn permitted liim toenter 
a(‘companied by Ihe.^e emblems The plaint- 
ilT s con tent ions as I read ihe plaint are main- 
ly two, I'itst, that such entry involving 
the in t rof] ucl ion of vadogalai nanxams is 
op|)Osed to usage and tradition and is 
otlVnsive and the worshippers in the plaint 
temi>le which is claimed to l)c excinsivelv 
lengalai, is a sacrilege to the deitv, and 
this is, therefore, a breacli of trust by the 
trustees whose duty it is to pre.serve and 
not to destroy the essential customs and 
usages of the temple which they liave in 
trust, and secondly, that by according to 
the head of the Ahobila mutt honcuis 
which are not permitted and are not '^datrn- 
ed l.y the plaintiff himself, the plainiilVs 
own position and sanctity are likely to 
sulfer in the eyes of the ordinary worsliip- 
per.s. Rending the trial the District .Alunsif 
granted the injunction sought for. The 
Subordinate Judge has reversed that order, 
and the plaintilY comes up in this revision 
petition against the Subordinate Judge’s 
order. 

The plaintiff is bound to show that the 
lower Court has exercised its jurisdiction 
irregularly or illegally. His main point is 
that the Subordinate Judge has not at all 
con.'-idered his cause of action based on a 
breach of trust by the trustees, but has 
only regarded his contention about his 
personal humiliation. 

The extent of Ihe plaintiff’s authority to 
control the ritual in the temple, the validity 
of his claim that the temple is exclusively 
Tengali and otlier matters are challenged 
and these matters have not been so far 
gone into by the lower Courts. The Sub- 
ordinate Judge professed to base his order 
on the assumption that the plaintiffs state- 
ments of fact in the plaint were correct, 

“ that he fills the capacities he claims and 
that the jeer and trustees will be intro- 
ducing an innovation when the former is 
allowed to enter the outer gates of the 
temple with his paraphernalia.” Then he 
goes on to lay down correctly that if the 
trustees make alterations in the ritual 
or decide questions of respect to visitors 
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etc., which alTect the religious sanctity* of 
the temple, they cannot in law do this if 
it amounts to a breach of their tiust. lie 
goes on to consider whether it is u reast>n- 
able contention that the resolution of the 
trustees is subversive of the Tengalai charac- 
ter of the trust; but in considering that 
question, he does not at any stage consider 
more than whether the plainlitf’s personal 
grievance is well-founded, and whether the 
grievance gives plaintilT an}' cause of action. 
He finds that this grievance is imaginary 
and sentimental and that it is no ground for 
a civil action. 1 would here emphasise the 
undesirability of the lower Court in appeal 
from an interlocutory order laying down 
'that a plainlilf has no cause of action. ^ He 
goes on casually to remark that it is ditlicuit 
to see how the introduction of the jeers 
paraphernalia with vadagalai nomams into 
the temple for a short time could alter the 
■ritual of the temple or go counter to its 
usages. Now clearly it is not a matter 
■which can be decided merely on the opinion 
of the Judge. It is the chief issue in the 
suit to be decided on the evidence. The 
BuWdinale Judge merely dismissed this 
claim as an ebullition of sectarian hatred. 
That may or may not be so, but it cannot 
be decided merely by the Judge’s own 
personal feelings that the entry of the jeer 
with his paraphernalia into the temple 
could not have “the far reaching elYect of 
affecting the character of the temple as a 
Tengalai institution.” 1 do not find in Iiis 
order an}" consideration from a judicial 
point of view, of the question whether or 
not the plainiifT’s contention that the trus- 
'tees have committed a breach of trust is so 
unreasonable as to be refused a judicial 
bearing. The Subordinate Judge assumes 
that it is an innovation on the established 
usage. In such a case, in the matter of an 
interlocutory order, 1 should have thought 
the proper course was to maintain the 
Btatus quo until the disposal of the suit. 
The assumption may, of course, be a wrong 
one but the Subordinate Judge has not 
looked at the case from that point of view. 
His order in effect is:— Granted that this 
is an innovation, my private impression is 
that it will not affect the character of the 
temple and, therefore, I dismiss the plaint- 
iff's petition. This is not a judicial order 
ora proper exercise of jurisdiciion. Judicial 
matters cannot be decided on the private 
opinions of the Judge nor can that opinion 
be substituted for a decision on evidence, 
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even though the taking of that evidence may 
involve much time and trouble. 

It is urged for the 1st defendant, the 
jce?*, that the lower (k)urt did not think it 
■^vurlhwhile enlarging on this i)art of the 
case, because the suit so far as it is founded 
on an alleged breach of trust is not main- 
tainable because no sanction has been 
obtained under s. 9:? of the C. P. 0. There 
is nothing in the Subordinate Judge’s order 
to indicate that, and so far as this Court 
is concerned, 1 do not think it pro])er at 
this stage to go into the question whellier 
s. 92 applies. 1 understand there is an 
issue on this very point, and it is certainly 
not a matter concluded against plaintiff by 
authority. It may be advi.sable 1 merely 
throw out the suggestion that the Trying 
Court should dispose fiist of this issue as 
to whether the suit so far as the relief 
based on the breach of trust is concerned is 
maintainable 

I am of oi)inion for reasons given, that 
the lower Court has not exercised its juris* 
diction regularl.v and that the order under 
revision cannot be supported and must be 
set aside. The appeal against the District 
Munsif’s order will have to be rc-heard and 
1, therefore, allow the petition and direct 
the appeal against tJie District Alunsif’s 
order to be re-iieard by the District Judge, 
to whom 1 lierelyv transfer the appeal for 
hearing. Tlie injunction order passed by 
the District ^lunsif is thus restored pending 
the re-hearing of the appeal. The peti- 
tioner will get his costs in this petition 
from liie 1st defendant and the other parties 
will bear their own costs. 

V. N. V. Order set aside : 

z. K. Case remanded. 
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Present: — Mr. Justice Heald and 
Mr. Justice Chari. 
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vei'sus 

MAUNG PO THE I’— Kespondekt, 

Buddhist (jaw, Burmeje—Inhcritance— Death ont 

‘parent— He.‘jr\.<irriafje of surviving parent — Chill of 
^rsl marriage, whether entitled to share in jointly ac- 
quired property of parent and etep-parenf. 
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Wliil the Burmese Law ri iraul-^ iii it-> 

ruli > fur partition i" tl.-- family raihur than th.-iii- 
(I iv ii lua I an* I > ' 1' ail;' a - t h' ■ f j m i ly .-u 1 a 1 1 \\liu 

ai\‘ ineinbrTs of it art* r»-ira r^ i’-' I a-^ li.'iiio' uutiilrd to 
pirtitioiiof itv )iropcrt\' on il'< •hnic .u. \\ licre 

after the dfath of on-- nfilut paroiit'^ a diil'l of tlie 
first inarria^f dt'O-i n-a ta^o a •'Uai'.* t-ithei' on the 
re-man ia-ro or on tli" tieatb of tli.- survivin'^ par- nt , 
he is (Mititle'l to -haro in tin- ostale of tlm >t.-p-i>arant . 
and in sucli part of t ha* o-tato a< ean lio ivaaixled as 
jointly a(H[uire<l property of tho nnrria'^o i>f lli'- pan nt 
and stej'-parent, liis >haro as aj^ainst his j)un nt‘s step- 
children is one-half. The estate in which suoli cliihl 
shares is the family estate as it stamls on tlie d-^ath 
of the stop-parent. Ip. h.jl, eol. 2; p hoo. col 2. 

8econd appeal against a decree of the 
District Court, Touiigoo, in (’ivil Appeal 
Xo. 72(; of 192.3. 

Mr. Lamberf Juhior, for the Appellants. 

Mr ('nmpagnac, for the Respondent. 

JUDGMENT. 

Heald, J. — Respondent, who gives his 
age as 4(3. is a son of Shwe Haw and is 
lirst wife, Ma Shwe -Me who died 45 years 
ago. After Ma Shwe Me's death, Shwe Raw 
married a second wife, Ma I, whom he subse- 
quently divorced. He then married a third 
wife Ma Te, a widow with three children, 
two of whom are the lirst and second 
appellants, the third having died and left 
three children who were defendants in the 
suit but have not joined in the appeal. 
Shwe Raw died 28 years ago leaving res- 
pondent, who would then be at least 18 
years of age. and Ma Te and her children 
surviving him. Ma Te died two years ago. 

Respondent sued Ma Te's children and 
their representatives to recover a one-half 
share of certain properties which he alleged 
to be jointly acquired property of 
the marriage of Shwe Raw and Ma Te, 
and he joined the third and fourth appel- 
lants as being purchasers from tlie lirst 
and second appellants of a plot of paddy 
land wliich stood in ^la Te’s name and 
which he alleged to form part of the jointly 

ac'iuired property. 

The defence, so far as appellants are 
concerned, was that respondent had receiv- 
ed his share on his father's death, that the 
pr-operty was not the jointly acquired pro- 
perty of the marriage of Shwe Raw and Ma 
Te that respondent was not entitled to 
m4ne profits, that his claim, which came 
itito existence at the death of Shwe Raw 
years 28 ago was time barred, and that even 
if he was entitled to claim, the amount 
paid by them for the funeral of Ma Te must 

be taken into consideration. 

The lower Courts found that it was not 

proved that re^poudent received a share ou 
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his father's death, that the estate in which 

• ^ « * 4 -.1 


i*esiM)n(l(Mit was entitled to share coiisibted 
of the plot of i^addy land which was worth 
Rs. :3.78o a house-site worth Rs. 200, four 
biilValoes wi,)rth Rs 170 and two bullocks 
woi tli Rs. 12u, that respondent was entitled 
to ludf the value of tliat estate, less Rs. 200 
paiil Ijy the first aud second appellants for 
Ala Te's funeral ex]:)en6es, and that he was 
also entitled to mesne pr<dits for two years 
on his share of the land. A decree was 
accordingly passed in respondents favour 
for half the paddy land, or its value 
Rs. 1,890, together with Rs. 090 as represent- 
ing half the value of the other property and 
mesne protits. 

Appellants allege in appeal that respon- 
dent's claim was time-barred, that in any 
case ire could not be entitled to any i)ro- 
perty winch was acquired alter the death of 
his father, and tliat he could not 
Rurniese Ruddiiist Law be entitled to half 

tll6 GStcltC. 

I may say at once that I am satisfied 
that there is no basis for tiie lirst of these 
grounds of appeal. Wiiat the Burine.^^e 
Ruddhist Law regards in its rules for parti- 
tion is tlie family rather than the individual 
and so long as the family subsists, all wlio 
are members of it are regarded as being 
entitled to partition of its properly 
on its dissolution. On the death of ^ 
parent the auratha becomes entitled m 
his own right to one fourth of the ^ 
estate because he takes the place of tne 
deceased parent in the family, ljut ^ ^ ^ 99 
think that the old law contemplated nis 
being entitled to take away his share ana 

leave the family. On the contrary I tiling 

that he was intended to remain m tne 

familv as one of its heads, a special la 

in the family property being segregate 
for him in coasiderathm of his doiUp - • 
On the surviving parent’s re-marria^ , 
either the old family might be regarded ^ 

continuing or a new family might be re 

garded as being instituted. The aurathd 

Entitled, if he chose to 

family as dissolve-.l. to take away the share 

in its property which had been segre^^ 
for him. If he was not old enough to 

separate, his share was to be 
gated for him in the property of ne 
new familv, vide the Dhammathats 

in Maung Shwe Vwet v. 

Skein {1}. On the death of the sur\ iving 

\l) fill had. Coj. o 3S; 11 L. li. R. 193* 
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parent the a U7'a tha, who^e ^.hare liicl V)eeu 
segregated because he was not old enough 
to separate is entitled to claim that share 
from the step i>arent and the cliildren, 
jointly apparently, are entitled to claim 

three-fourths of so much as remains of the 

property wliich their parent brought to 
the second marriage, vide the authorities 
cited in il/a A’l/cia v.Ma Flia (i(iuntj{2}. 
Farther, on the death of the step-parent, 
the children of the first marriage have a 
fresh right to claim a share of the jointly 
acquired property of the marriage of theii 
parent and the step parent, vide, the Dham- 
mathats cited in s. 253 of the Digest and 
8. 9 of the X Book of Alaniigye. and if 
there are no children of the inaiiiage, 
but are step-children on both sides, as in 
this case, the estate is to be divided equally 

between them. 

It is suggested that if the auratlia on 

the death of a parent or on the rc-maiiiage 

of the surviving parent, or the chddien 
on the death of the surviving parent 
have taken their shares, then they have 

no further interest in the estate, and that, 
if as was suggested in the case of .Uuu»(7 
Pan On v. Maung Tun Tha the shares 
to which they are entitled vest in them 
and become their property, then they must 
be regarded as having taken those shares 

in spite of the fact that they may 
lost them subsequently by operation ot 
the Law of Limitation, and can have no 
further interest in the estate. 

I have no doubt that under the old 
law joint-living, that is a continuance in 
the family, was necessary for a continu- 
ence of rights in the family property, and 
that a child who took his share and sepa- 
ated himself from the family was regarded 
as having no farther interest in the laniily 
property Manussika and Dyajja in deal- 
in" with the right to paiLition between 
children and the step-parent on the death 
of the parent make the right of the 
children of the first marriage to share m 
the property of the second marriage de- 
pendent on their having assisted in the 
acquisition of that property, that is not 
havin"left the family, and Vannana says 
that if the children of the first marriage 
have taken their share on their parent's re- 
marriage they have no interest in the pro- 
perty of the second marriage, while the 

(2) 00 Ind. Cas. 7; 3 U. B. U. (1320) 2.37. 

G7 Ind, Cfts. 703; 11 h. li, 11. -3-. 
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Dhammathats cited in s. 211 of the Digest 
enunciate a similar principle. But it has 
been held in many cases and very rt^cently 
by tlie Privy (’ouncil in Maung Due v. 
KUoo Ilaiinn Sheiyi (1) that tlie recjuire- 
ment of a joint-living is now relaxed and 
tliat in the absence of actual seiiaration 
from the family the right of inheritance 
subsists It would seem to follow that 
even if the auratha has taken his share 
on the death of a parent or on the le- 
maniage of the surviving parent, he is 
still entitled to claim a share on the 
death of the surviving parent or on the 
death of the step-parent unless separation 
is proved or is to be presumed, but it 
is unnecessary to go so far as that in 
this case. So far as this case is concerned, 
since respondent has not taken a share 
either on the re-marriage or on the death 
of the surviving parent, it seems certain 
that he would be regarded l)y Burmese 
Buddhist Law as being entitled to sliare 
in the estate of the step-parent, and there 
can be no doubt that in such part of 
that estate, as can be regarded as jointly 
acquired property of the marriage of 
the parent and step-parent, his share as 
against his parent’s 8te[)-children is one- 
half. 

As for the suggestion that respondent 
could have no interest in property acquired 
by the ste[)-molher after the death of his 
father, it seems clear that the estate in 
which he shares is the family estate as 
it stands on the death of his step-jiarent. 
In so much of that estate as can faiily be 
regarded as the joint family property of 
the marriage of his father and the step- 
mother, his share is one-half, and I see no 
reason to believe that any of the propeity 

in which he has been given tliat share 
ought to be regarded otherwise than as the 
property of that marriage. As for the mesne 
protits, in view of the decision in the case 
of Pan On v. Mauny Tun Tka (3) I do not 
see how they could have been refused. 

1 would, therefore, confirm the decrees of 
the lower Courts and dismiss the appeal 
with costs. 

Chari, J.— I concur. 

2 K Decree confirmed. 

a') 84 Ind. Cas. 81)0; 3 R 21); 47 M. L. J. 853; (1025) 
A. 1. R. (P- C.) 20; 3 Bur. L. J. 340; (1025' M. W. .N. 
23; 20 C. W. N. 824 (F. C.). 
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CALCUTTA HIGH COURT. 

Appeal from Appellate I)ecpj;e An. i!);57 

OF 

July 14, l!)'2o. 

Present: — Mr. Ju>ii(*e Cuming and 
Mr. Justice Chakravaiii. 

AOIIAU CHANDRA MOXDAT. 

RxEt'ETOn TO I HE ES|■.^TE OF LaIE 

JA rADHARI l\\ riiA-RLAiMiFF 

— Appellant 

I'Li’SUS 

.'Sheikh ARDCL RAHAMAXu/m.s 

.^hcikh ABDCL RAHIM MONDAL 

AND OTHERS — I )EFE.M)ANTS — ReSPON DENTS. 

L'in'ib'rd and tenant -Death «f Viny.xt —Recognition 
Ini hindl-n-d ot ftnme heiis of liecca.-icd tenant, enect 
nf ■ .Suit for lent rtconleil tenants. whctlHr 

iiniiiitatnablc. 

On the (l»^ath ofanif?/af it tlie rhit y of llie lan'l- 
lorH to ro-cojiiuzc all the hfirs of tho rleeease'l tenant 
as represent in;; tho wliole Eody of the tenuiits. It is. 
lio\v--ver. also the duty of the heir> of the raiyat to 
appear l>efore the landlord and gel themselves recoid- 
eri as tenants in tlie I'iaoe of the deceas cl tenant. 
If is usual that on the cL'ath of a Muhammadan raiyat 
only the sons who an in possession c>f llie holding, 
seek reoogriition from the landlord as tlie representa- 
tives of the deceased laiyat, the daughters having 
married into different families and iiaving left the 
village not earing to i ossess tlmir shares of the hold- 
ing and to make themsedves liable fc‘rtlie rent thereof. 
In such a case the lamllord is entitled to record as 
•his tenants those wliotakc possession of the holding 
anfl api'ly to he recorded os iei)resenting the deceased 
raiyat. If the heirs wiio have been so recorded 
anti who are in possession go on pa.ving rent as the 
only rc’corded raiyats it floes nc»l lie in tiieir mouth 
afterwards tottun round and set up the rights of the 
femaU heirs who liave never been in possession 
and have never eared to apply before th«- landlord for 
rceognition as the heirs i f the dec.nised tenant. Such 
H rccognitio/i by the laiH.llcu'd only of tlic hei'^s in 
poss-’ssion does not in any wayatfeetthe riglils of the 
absent heirs, l)Ut until such heirs assert their rights, 
the raiyats who have paid rent after such recognition 
cannot 'refuse to pay the rent winch they have agreed 
to pay on the ground that certain other lieirs of the 
deceased ?-aiyat have not been recognized as the ten- 
ants of the holding. [p. G57.COI. 1 1 

Appeal against a decree of the bub- 
ordinate Judge, Bankura, dated the 20lh 
of June 1922, reversing that of the iMunsif, 
First Court at Vishnupore, dated the 6th 

of Januaiy 1922. j. v * i 

Babu Panchanon Gnosc, for the Appel- 

^^B^ibu Bijoij Kumar Bhattadiarjee, for the 
Respondents. 

JUDGMENT. 

Chakravarti, J.— This is an appeal 
by the plaintiffs and arises out of a suit 
brought by them, for recovery of arrears 
of rent for the year 1324 to 1327 B. S. 
at the rate of Rs. 48 2-1. The facts short- 
ly stated are these: — It appears that 


the jote for ■which the rent is sued for, 
originally stood in the name of Khetu- 
h'ridva wli) died miuv veans ago, how 
long ago we do not know. The defen- 
dant Xo. 1 is the son of Aizaddv wIjo is 

the son of Klietul)oddva, The other de- 

« 

fendaiits are also the other heirs of the 
original tenant except one. I'lie defence 
of the defendant Xo. 1, who alone con- 
testefl the suit, was tfiat tlie suit was not 
mainlainal)ie uiuler tlie piovisious of ss. 
15 and 16 of the Bengal 'I'enancy Act: and 
that the suit was l)ad for defect of parlies, 
because Xamuda, a (laughter of the original 
tenant, was not a party. He also contended 
that llie rent payable was not at therateof 
Rs. 48-2-1 ])ut Avas Rs. 46-2-7. Lastly the 
defendant claimed abatement of the rent. 

1'he Court of first instance found on 
all the issues in favour of the plaintiffs. 
As legaids absence ol Xamuda one of the 
daugliiers of i he original tenant, lh(^ Dourt 
of the first instance found tiiat bhe was 
not a lucessaiy paity and in the result 
gave a decree to the i)]aintiffs at the rate 
of rent claimed by them. On appeal by 
the defendant Xo. 1 the learned Subordi- 
nate Judge, it appears, agreed wiiJi the 
First Court as regards the j)oints other 
than that of defect of parlies. But on 
the ground that Xamuda was not a party 
to the suit, lie dismissed it altogether. 
The learned Subordinate Judge however 
does not deal with the findings of tlie 
learned Munsif on this question. Appar- 
ently he accefited the findings of the Com t 
of first instance. Tlie leai ned Munsif held 
that Xamuda was not in possession of the 
jote, although the contesting defendant 
asserted that she was one of the tenants 
in possession as an heiress of the original 
tenant. The learned Munsif further found 
that the defendants who have been sued 
for rent, were paying rent to the land- 
lords and obtaining dakhilas for them- 
selves and that Xamuda was not one of 
them. 

The plaintiffs have now preferred this 
appeal against the judgment and decree 
of the Subordinate Judge dismissing 
their suit on the ground that Xamuda was 
not a party and, therefore, the suit was 
not maintainable against the other defend- 
ants. 

The learned Vakil for the appellant con- 
tended that the conflict of authorities 
pointed out by the learned Subordiiiate 

Judge does not arise here upon the fiad* 
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ings of the learned Munsif. It was con- 
tended that the learned ;\lunsif found not 
only that Naniuda was not in possession, 
but also that all along the rent was bein.e; 
paid by the defendants, who have been 
joined in this suit as tenants defendants 
and obtained dakhihis and that Naniuda 
was not one of them. The learned ^ akil, 
therefore, coutendetl that upon this tinding 
it ought to have been lield that the land- 
lords had recognised the defendants who 
were paying rent to them and obtaining 
dakhilas for pajmient of such rent as the 
heirs of the original tenant. \\ e think 
that this contention is right. t)n the tleath 
of a vaiijut it is no doubt the duty of tlie 
landlord to recognise all the heirs of the 
deceased tenant as representing the whole 
body of the tenants ; it cannot be said tliat 
it is not also the duty of the heirs after 
the death of a raiyat to apiiear before 
the landlord and get themselves recorded 
as tenants in the place of their deceased 
ancestor. It is not unusual in this country, 
that on the death of a Muhammadan raiyat 
only the sons who are in iiossession of 
the jote, seek for recognition from the 
landlord as the representatives of the tie- 
ceased raiyat^ in the joU' when the daughters 
of the raiyat who have been married to 
different families, have left perhajis the 
village and do not care to possess their 
shares of the jote and make themselves 
liable for the rent thereof. In such a case 
the landlord is entitled to record as lus 
tenants those who take possession of the 
jofeand apply to be recorded as re]wesent- 
ing the deceased raiyat when that is done, 
it is done at the instances both of the 
landlord and the heirs of the raiyat who 
take possession of the ;land and appear 
before the landlord for recognition as 
representatives of the deceased jotcdars. 
And if the heirs who have been so recorded 
and who are in possession, go on i)aying 
rent as the only recorded raiyats, it does 
not lie in their mouth afterwards to Uivii 
round and set up the rights, as in this 
case, of a sister who has never been in 
possession and never so far as this record 
goes, cared to apply before the landlord 
for recognition as one of the heirs. We 
do not know for how long this state of 
things in the present case, has h^en going 
on. It appears to us that this plea raised 
by* the defendant No. 1 was nothing but 
an attempt to evade payment of the rent 
.which he was justly liable to pay for the 
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ji)tc which was in his possession. M e 
think, therefore, the findings, in the present 
case, amount to this that on tlie death 
of Khetaboddya one does not know how' 
long ago, the defendants who have been 
sued for rent were recorded in the sher- 
ista of the landlord as representing the 
deceased raiyat. It is true that such a 
recognition by a landlord only of the heirs 
in ])ossessioii does not in any way alTect the 
lights of the absent heirs. Hut until such 
heir asserts her rights, we think that when 
with the consent of the heirs in posses- 
sion the landlord records them as the 
raiyats in possession representiiig the jote, 
xhe raiyats who have paid rent after such 
recognition, cannot after years of such pay- 
ment turn round and set up the right of the 
absent heir of the deceased raiyat. 

We think, therefore, that the judgment 
and tlie decree of the learned Munsif 
were correct and ought to be restored. This 
appeal is allowed and the judgment and 
the decree of the lower Appellate Court are 

set aside and those of the first C'ourt are 
restored with costs in all the Couits. 

Cuming, J.— I agree. 

M. U. , ,, , 

y J,; Appeal allowed. 


CALCUTTA HIGH COURT. 

Ai‘in:\L Fuo.M Appellate Decree No. 1940 

OF 192S. 

August 4, 1925. 

/b-ei-enh'—Justice Sir Ewart Greaves, Kt., 
and Mr. Justice Cuming. 

AMIYA PAL (TiOWDHURY— Plaintiff- 

Appellant 

I'ersus 

Sritnali liani SllARBA MANGALA DEHI 

— Uefe.nuant — Respondent. 

licnnul Ttmincj -let ( \ III of IS83), s. 03 iMiidlord 

■uid tenant Transfer of holding by tenant-Pur- 

rhaser whether liable to pay arrears of rent— 

Xotice—^nit for rent -Original tenant, whether 

necessary party -Plaintiff s representing entire estate 

of landlord Subsetpient addition of parties, effect 
♦ 

s G.J of the Bengal Tenancy Act the rent 
clue in respect of a holding is a lirst charge on the 
propertv and a person who purchases the holding from 
the tenant with notice of the charge i.s liable to pay 
the amount of the rent clue to the landlord and it is 
nut noccssiirv in a suit by the landlord to recover 
such rent to'implead the original tenant, who was in 
po-;seH 3 i<»n fiuring the period in respect of which the 
rent became due, us a party to the suit. [p. 658, 
cols. 1 & -.] 
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Where at the time of the institution of a '^iiit for 
rent, the entire estate uf tlie ile<‘easrd landlord is 
reiiresented l>y the plainfitTs. the mere Caet that .e.vin*; 
to eertain events uhieli have ha}'t»eii'-i| <ine.' tie- 

institulitiii of the suit it imcessarv to add 

certain other p.usons also as j'liinlirfs as hciii" 
interestefl in the e^^tate, waadd not ivieh-r the suit as 
orii^inally framed dt-feetive. [p. (1.3e, (mI. 

Appeal against a decree of the Subordi- 
nate Judge, Xadia, dated the 19di A])ril 
1923, athrniing that of the Munsif, Second 
C’ourt, at Krishnagar, dated the l3th Feb- 
ruary 1922. 

Mr. Amare^ulmnaih Bose, fwith him IFibus 
Hiralal Chakrabarti and Divijcndronntk 
Dutta), for the Appellant 

Mr. Brojcndmnatfi Chattci'jec and Bal)u 
Satiyidra Xath Roy Choivdiiv ry, for tlie Re- 
spondent. 

JUDGMENT, 

Cuming*, J, — This appeal arises out of 
a suit for rent The ]>I-iintilT.s who are 
three in number stied as legal lieirs of one 
Bipradas, the defendant, who is a purchaser 
from the original tenant one Banwaii Das 
for the rent of the rears 1321 to 1327 with 
cesses and interest at tlie rate of Us. 135 a 
year. The defendant, it may be noted here, 
purchased by a kobala from Banwari in 
Magh 1325. The defence was that the de- 
fendant was not liable for rent for the 
year 1324 because she was not in possession 
and she further pleaded payments over and 
above those that had been credited in the 
plaint and also she objected to the claim 
for cesses and interest as excessive. The 
First Court held that she was not liable to 
pay rent for 1324 and 1320 and gave the 
plaintiff a proportionate decree. The plaint- 
iff appealed to the District Court with 
regard to the rent for 1324 which had been 
disallowed by the First Court. The lower 
Appellate Court held that the defendant 
was not liable to pay rent for 1324 as slie 
was not in possession of the tenure in 1324 
and that consequently, she could not be 
said to represent the tenure for that year. 
The plaintiff has appealed to this Court 
with regard to the rent of 1324 and his 
contention is that under s. 65 of the Bengal 
Tenancy Act the rent is a first charge on 
the property and that the purchaser pur- 
chased it with notice of the charge and of 
his liability to pay any rent that might be 
due at the time he purchased. The respond- 
ent contends first of all, that the tenant 
from whom he purchased was a necessary 
party and that in his absence no rent 
decree could be obtained for the year 1324 


and that all tlie landlords were not made 
parties to the suit at the time when it was 
instituted and that the landlord who was 
not originally made a party was added only 
on the (Jth Feluuary 1922 and for these 
rea.sons she was not liable to pay rent for 
1321. M ith regard to the first contention 
of tlie appellant I think that he must 
succeed. The rent is a first charge and the 
person who purchased the property must be 
taken to Iiave purchased the properly 
charged with the rent due at the time of his 
purcliase. It is. therefore, not for this reason 
necessary that the tenant wlio was in pos- 
session in 1321 should be made a party to 
the suit. 

M ith regard to the other contention of 
the res])on<lent that all the landlords were 
not jiarties to the suit at the time it was 
instituted anrl that when the landlord who 
itad not been originall}^ made a party was 
made a party subsequently, the claim for 
rent for 1321 was bari’ed, it will appear that 
the suit was originally instituted by tliree 
persons, Manmatiia Pal Chowdhury, Amiya 
Pal (diowdliurv and (..ilabati Rov as execu- 
tors of tlie estate of the deceased Bipradas. 
At this time these persons fully represented 
the estate of the deceased and Ranjit the 
other s< n was not a necessary party. Sub- 
sequently, it appears that the Will for seme 
reason or other was revoked and this being 
done, Ranjit was added as a party and the 
suit was prosecuted hy the legal heirs of 
Bipradas in place of the executors. It is, 
Jiowever, quite clear that at the time of the 
institution of the suit the estate was pro- 
perly represented hy the executors and, 
therefore, no question arises as to all the 
landlords not being parties to the suit. So 
far as can be seen the whole of the estate 
of Bipradas was properly represented during 
whole of the suit. 

The appellant is entitled to a decree for 
1324 against the tenure only and he is not 
entitled to any personal decree against the 
defendant. The decree of the lower Appel- 
late Court will, therefore, be modified to 
this extent that it is ordered that the ap- 
pellant is entitled to rent cesses and 
interest for the year 1324 in addition to 
what has already been decreed this portion 
of his claim is concerned the decree will be 
one against the tenure only and not a per- 
sonal decree against the defendant. 

The appellant will be entitled to his 
costs in this and in the lower Appellate 
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Court and proportionate costs in the First 
Court. 

Greaves, J.— I agree. 

M. B. Appeal allowed, 

z. K. Decree modified. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 240 of 1923. 

September 11, 1924. 

Present: — Mr. Justice Jackson. 
SUNDARAPPIER and others — 
Defendants Nos. 4 to 6 — Petitioners 

versus 

KRISHNASWAMY IYER and another— 
Plaintiff and Defendant No. 3 — 

Respondents. 

Provincial Small Cause Courts Act (IX of 1SS7), 
Sch. II, Art. — Suit to recover moveable property 

taken forcible possession of by d€fendayit--Juri$cliclion 
of Small Cause Court. 

A suit by a plaintiff to recover the value of certain 
SDvereigns delivered by him to the first defendant and 
alleged to have been illegally, forcibly and fraudu- 
lently wrested from the latter by the second defend- 
ant with knowledge of plaintiff’s title in them, and 
without any legal title or valid claim thereto falls 
within the purview of Art. 43-A of Sch. II to the 
Provincial Small Cause Courts Act and is, therefore, 
excluded from the jurisdiction of a Small Cause 
Court. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of Small Causes at Tanjore, in 
S. C. S. No. 140 of 1921. 

Mr. N. iS. Srinivasa Iyer, for the Appel- 
lants. 

Mr. A. C.Sampath Iyengar, for the Re- 
i^Bpondents. 

JUDGMENT.— This revision petition 
comes very late and though the case was 
decided ex parte, I should not ordinarily 
interfere; but it appears to me that the 
Special Small Cause Judge has clutched 
jurisdiction in contravention of Art. 43 A 
of Second Schedule to the Provincial Small 
Cause Courts Act. The plaint sets forth that 
the plaintiff delivered 9 sovereigns to the 
Ist defendant and 2nd defendant being 
perfectly aware of the fact, illegally, forci- 
bly, and fraudulently, having no legal title 
or valid claim to be in possession of the 
same, wrested them from 1st defendant. 
This amounts to an offence under Ch. XVJI 
of the Indian Penal Code. 

The Court finds that it was not incumb- 
ent on the plaintiff to prefer a criminal 
complaint and he could not have figured 
as a complainant. Why he could not is not 
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explained. In the circumstances the order 
of the lower Court must be held to have 
been passed without jurisdiction and I 
reverse it. 

One Vakil’s fee is allowed in this and 
Civil Revision Petition No. 241 of 1923. 


This case having been posted again this 
day for being spoken to the Court deliver- 
ed the following 

JUDGMENT. — The plaint may be re- 
turned and the plaintiff is directed to pre- 
sent the plaint, if so advised, in the proper 
Court. 

V. N. V. Petition allowed. 


RANGOON HIGH COURT. 

Civil Miscellaneous Appeal No. 53 

OF 1924. 

April 27, 1925. 

Present: — Mr. Justice lleald and 
Mr. Justice Rutledge. 

MAUNG SllWE HPU and others — 

Appellants 

versus 

U *MIN NYUN— Respondent. 

Civil Procedure Code (.let V of lOOS), Sch. IT, 
para. 15 — Reference to arbitration— .\Iisconduct — 
Private enquiry made by arbitrators — Award, validity 
of. 

A Court must not be over-ready to set aside an 
award unless it finds that there has been something 
radically wrong and vicious in the proceeding of the 
arbitrators, [p. 660, col. l.J 

The question of the misconduct of an arbitrator is a 
question of fact in eacli case whicli must be ascertained 
from tlie facts of the proceeding itself, [ibid.] 

The mere fact that the arbitrators liavc made private 
enquiries concerning the dispute referred to their 
decision does not amount to misconduct on the part 
of the arbitrators so as to vitiate the award, unless 
they have, as the result of their enquiries, rejected 
the evidence regularly taken before them. [p. 660, col. 

2 .] 

Miscellaneous appeal against a decree 
of the District Court, Myaungmya, in Civil 
Regular No, 24 of 1923. 

Mr. Kyaw Myint, for the Appellants. 

Mr. Ba Tkein, for the Respondent. 

JUDGMENT. — This is an appeal from 
an order of the District Judge of Myaung- 
mya refusing to file an award made in an 
arbitration without the intervention of the 
Court, on the ground of misconduct on the 
part of the arbitrators. The alleged mis- 
conduct is that after receiving the statement 
of the parties and such evidence as the 
parties produced before them, they mad^ 
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enquiries from the villagers witli regard to 
tlie lands without the presence of the parties. 
The learned Jiulge ha.'^ relied on llirec de- 
cisions reported in iinonicial rcq'oi-ts ;‘.iid 
holds tliat, “a trial l.)efore arhitiatt slKadil 
he conducted in the same uianiier as nearly 
as circumstances will j)err!Mt as trials before 
a Judge." We are unable to accept this 
dictniyi, as if adojjted, it would inevitably 

lead to the "leat niaioritv of the awaids 

,1 . 

of arbitrators being upset Inr failure to 
observe tlie luahlv technical wel; of pjoce- 
dure and rules of evidence which siinouiids 
judicial pjocedure. As Lord Ihd>i)niy ol)- 
seivesiii Audrtws v. Mitidiell \ \} “We inu.^t 
n(q insist upon a too minute observance 
of the legnlaiity of foiins among persoiis 
who nalurallv hv their education or 
by their o])i.)ortnnities cannot be sup- 
posed to 1)6 very familiar with legal t)ro- 
cedure, and may accordingly make slii)s 
in what is mere matter of form without any 
interference with the substance of theij’ 
decisions." ^Ve may hear in mind the ic- 
mark of Cockbinn, L. C. J.,in Jn rc Hopper 
{2) : “I would observe that we must not he 
over-ready to set aside awards where the 
])arlies have agreed to abide V)y the decision 
of a Tribunal of their own selection, unless 
we see that there has been something radi- 
cally wrong and vicious in tlie jiicceediiig." 
^Misconduct is. in our opinion, a (piestion of 
fact in each case which must he asceitained 
from the facts of the ])roceedings them- 
selves. 

From Ex. G wiiich is a rough menio- 
randuin of the proceedings of the arbitra- 
tors it seems that the first iilaintiif, San 
H[)u, the defendant, and the Headman, San 
Tha, were examined. Then Fix. G goes 
on : “it still needs to hold an enquiry from 
the local people who should know and also 
the witnesses produced by the plaintiff and 
defendant are yet to be examined." This 
passage does not indicate whether the 
arbitrators contemplated holding the en- 
quiry among the local people in the presence 
of the parties which would be perfectly 
regular or in their absence which might be 
quite irregular. The only reference to this 
enquiry Jin the award is in the passage 
"‘The statement of witness U Shan Tha . 

is in agreement with what was 

elicited by the enquiry made from the vill- 


(1) ^1005' A. C. 78 at p. SO; 74 L. J. K. B. 333; 01 L. 

^ ( 2 ) (iserj 8 B. & S. lOO; 30 L. J. Q. B. 07; 2 Q. B. 
JC7;10 L, T. 506; 15 W. K. 143. 


•aiders of Shwegon. }Joreover. it tallies wit^ 
thi- .st:itement of the j)laintifTs and the defen* 
daiil." ()ih‘ of t lie arbit rators, Ko Ba states 
ill lii.s evidence ; “d'lie three of us made 
emiuiries iii the village separately relating 
to the paddy lands in suit. We did not 
make u-e of the infoimaiion thus obtained 
lieeaiise San 'J'lia’s statement tallied with 
tliat inloimatioii. i'iven if tliey ditiered we 
would have acted upon San Tha's statement." 
d In.s isalllhe evidence of alleged iniscon- 
<liict and we are of ojiinion that it completely 
fail.s to establish anything of the kind as 
it doe.snot ijidicate that the arbitrators acted 
upon the result of their enipiiries to the 
rejection ct tln^ evidence regularly taken 
before them. We may observe that if the 
arbit latois had found that the villagers' 
statements differed from the evidence prO" 
duced btdoic them, it would have been open 
to them to have called such of the villagers 
as they thought fit to give evidence before 
them. 

I' rom the record it seems clear that defen- 
dant submitted the matter in dispute to the 
three arbitrators by Kx. A and that 
after the first meeting though he liad due 
notice he declined to attend or produce 
lurlher evidence. And he now seeks to 
upset the award upon technical grounds 
without showing that the arbitrators have 
acted unfairly to him or contrary to natural 
justice. For these reasons we reverse the 
judgment and decree of the District Court 
and direct that theaward be filed and that 
judgment be i)ronounced according to the 
award. The appellants will have costs of the 
aj'peal and in the District Court. i- 

z. K. Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. -IJ of 1923. 

August 10, 1925. 

Present: — Mr. Justice Phillips. 
PAVIPATI RAMIAH— Plaintiff 

— Appellant 

VeVSKS 

R.WJ PATTI LAKSHiMI XARAYAXA 

AND OTHERS — Defendants— Respondents. . 
Civil Procedure Code (Act V oflOOS), s. JI,Expl. P • 
O. II, r. i--Hes judicata — Suit for possessuf^^ 
reversioner of last male oumer — Subsequent suit as htif 
of another person, maintainability of. 

Under O. II, r. 1 uf the C P. C., a plaintiff ought^ 
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to frame his suit so as to include all titles on which 
he is entitled to the relief he claims, [p. (Hil, col. 2.] 
Where a plaintiff's suit for possession of certain 
property as reversioner to the last male owner is 
dismissed, a second suit ft)r pos.se.~.sion of th“ same 
property a.i^ainst the same defen lint on t lie strcu'JCth 
of his title as h'dr of anotlicr person is barred by 
virtue of Kxpl. IV to s. 11 of the (’.P.O., since he <ni!rht 
to have pleaded both the titles in the first suit, 

Where a <iuestion of ri^jht or title has b-^.-n ad- 
judicatetl upon in a suit, tlis bar of th- ju Isimmt 
cannot b-* avoided by suini; on a n ov f<uin of idaim 
or on a ground of relief wliich might hivo b'tm, but 
was not raised or (hdermin^ 1-, in tl» * h-rm -r suit. (p. 


6G.2, col. 1.] 

iJovnida Menokki v. (ijvinli Kitrup, .>2 hid. (.'as. 

7;i5: 10 L W. 170; (1010) ^r. W. X. 077. S'ainji 
MuhammTl Rowlh'^v v. .[hdnl Ralifivi'in linu'tin’r. 72 
Ind Cas. 207; lO M. L3a; (1022) M W. N. Slo; 17 L.W. 
188; M. L. T. 82; il02:l) A. 1. U. (M.) 2)7 and 
Si7i'fh V. Jagann'Lth Baksh Shi jh, 5)1 Tnd C’as. 2.’'0; 
48 M. L. J. Gl; (1025) A. I. R. P 0 ) 55: 2 O. W. N. 
25; 12 O. h. d. 117; h, U. G A. (P. C, ) 50. 27 O (' :i:U. 
27 Bom. L. U. 725; 20 C. W. X. 710; 17 A. 15^; 23 A. 
R. J. 730; 22 L. W. 5S (P. C ), relied on. 


Second appeal against a decree of the 
District Court, Guntur, in A. S. Xo. 262 
of 1921. preferred against a decree of the 
Court of the Di.strict Munsif, X'arasaraopet, 
in O. S. No. 1326 of 1910 

Mr. Ch. Raffhava /iJio, for the Appellant. 
Mr. B. Ja(janiiadha for the Respond- 


ent. 


JUDGMENT.— The plaintiff-appellant 
brought a suit to recover certain property 
alleging that he wis the reversionary heir of 
one Venkaana. The property liad been in 
the po.ssession of Narasimma a female rela- 
tion of Venkauna and, according to i)laint- 
iff, her possession was under license from 
him. He, therefore, sued to recover tlie pro- 
perty from the defendants, who were in 
possession after Narasimrna’s death. The 
suit was dismissed. Tlie present suit was 
brought to recover the same property 
from the same defendants on the ground 
that the plaintiff was the heir of Narasimma 
who had been in possession of the property. 
The lower Courts have found that, this 
suit is barred under s. 11, Expl. IV, of 
the C. P. C,, and the Court of first in- 
stance relies on the decision in Govinda 
Menokki v. Govinda Kurup (1) for its de- 
cision. That case appears to be very much 
in point as also a very recent, case reported 
as Naina Muhammad Rnwther v. Abdul 
Hahaman Rowther (2). There are also cases 


(1) 52 Ind. Cns. 735; 10 b. W. 170; (1919) M. W. N. 
G7 7 

(2) 72 Ind. Oafl. 207; 4G M. 135; (1922) M. W N. 845; 
17 L. VY. 168; 32 M b T. 82; (1923) A. I. R. (M.) 

2o7. 
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Maailamania Pillai v. Thirurengadam 
Pillai (3) Q.\\<\Garixja Rangaswamy Patrudu 
V. Mo jji A})pa!aswamy (4), which all support 
the lower (''ourt's <lecisioa and there is 
also a very rec*ent pronouncement of the 
Privy ( ’onncil reported as Fateh Singh v. 
Jagannath Pak'ih Singh (5), which is author- 
ity to the same elTect. 

The learned \'akil forthe appellant is con- 
strained to rely mainly on cases whicli were 
decided under the C'. P. C. of 1859, rlz., 
Xoxislri P> ii'im V. I'tnrao Ptp.giim (Oiand the, 
dissenting judgruent ofGarth, (\ 9 . in Deim- 
hnndhoo Ciiowlhry v. Kristomonc? Dossc’. 

(7) . d’hese judgtnents. however, whether 
they were under the then e.xistiug Code cor- 
rect or not, appear to be in contlict with 
the very earlv case of the Privy (Council in. 
Woomatara Pibea v. K tastokanii nee Dossee 

(8) . It seems to me here that the jdaintitT at 
the time of bringing his first suit possessed, 
as he alleges, title as reversioner to \'eu- 
kanna and also as heir to Narasimma. He 
sued on his title as absolute owner alleging 
that the defendants had ti-espassed upon the 
property. His cause of action was his 
absolute right to the property which had 
been infringed by the trespass of the 
defendants. Whether his title came to 
him in one way or in another it ajipears to 
me to he immaterial, for it would give him 
no different right as against the defend- 
ants or ill re.spect of the alleged act of 
trespass, and I think that, under s. 11, 
Ivxpl- IV, he certainly might have 
jmt forward both his titles to the pro- 
perty and I think that he also ought 
to have done so. In deciding whether lie 
ought to have done so, the provisions of O. 
11. r. 1 are relevant. That rule says:— “Every 
suit shall, as far as practicable, be framed 
so as to afford ground for final decision upon 
the subjects in dispute and to prevent fur- 
ther litigation concerning them." There- 
fore, when the plaintiff brought his lirst 
suit he siiould have framed it as far as 
practicable as to afford ground for final de ; 
cision in order to prevent further litigation. 
There is no inconsistency between the two 

(.3) 31 AI. 385. 

(4) 34 Ind. Ca.9. 45G; (1910) 1 M. \V. N. 28G. 

(5) 91 Ind. Cas. 280; 48 iM. I.. J. 64; (1925) A. I. R. 
(P C.) 55; 2 0. 5V. N. 25; 12 (A L. J. 117; L. R. 6 A. 
(P C.) 50; 27 O. C. 334; 27 Bom. 1.. R. 725; 29 C, \V. 
X 749; 47 A. 158; 23 A. b. J. 730; 22 b. \V. 58 
(P. C.). 

(C) 7 X. W. P. II. C- R. GO 

(7) 2 C. 152: 1 Ind. Deo. (s. 8.) 303. 

(8) IIB. L. R. 158; 18 W. R. 163. 
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pleas set up by him and it ■would not have 
been inconvenient to try them together. 
Since, therefore, r. 1 says that every suit 
shall be framed so as to afford ground for 
final decision, I think under Expl. TV 
the suit ought to be so framed if possible 
and the plaintilT ought to have framed his 
first suit so as to include both the titles 


can be distinguished on their facts. Fol- 
lowing Muhammad Roivther v. Abdvl Raha- 
man Roirther (2i, I must hold that the lower 
Appellate Court was right and dismiss 
the second appeal with costs. 

V. N. T. 

Appeal dismissed. 


which he has now set up in separate suits. 
Eeliance is placed by the appellant on 
Ramaswami Ayi/arv. V ythinatha Ayyar (9) 
but, so far as the facts of the case are con- 
cerned, they do not help him for they relate 
to a case where two diiferent mortgages 
were sued ori, but certain oljservations are 
relied on which I do not think really help 
the appellant. It is suggested that the 
words “subjects in dispute", in O. II. r. 1, 
really mean cause of action and cause of 
action alone, but the observation in Rama- 
swanii Ayyar v. Vythinatha Ayyar (9) is 
as follows : 

“The expression ‘subjects in dispute’ 
means the cause of action or the subject- 
matter of litigation, that is, the right which 
one party claims as against the other." 
Here the only right claimed by the plaintiff 
as against the defendants is the right of 
possession as owner, and, consequently, 
the “subject in dispute" is the same in both 
the suits. Again a quotation from Scotland, 
C. J.’s judgment in Cfiinniya Mudali v. 
Venkatachclla Pillai (10) appears at page 
7G7* : “I take it to be also clear, as a general 
rule, both on i)rinciple and authority, tliat 
when a question of right or title has been 
adjudicated upon in a suit, the bar of the 
judgment cannot be avoided by suing on a 
new form of claim or on a ground of relief 
wdiich might have been, but was not, raised 
or determined in the former suit". That 
appears to be applicable to the facts of the 
present case The plaintiff brought his 
first suit on title. He brought the second 
suit on the same title, merely alleging differ- 
ent facts as the basis of that title ; in fact 
this second suit is simply a new form of 
his claim as against the defendants. I do 
not think it is necessary to refer at length 
to the cases in this Court cited by appel- 
lant. Allunni v. Kunjusha (11) and Manga- 
lathammal v. V eerappa Goundan (12) which 

(9) 26 M. 760; 13 M. L. J. US. 

(10) 3 M. H. C. K. 320. 

(11) 7 M. 2jl; Sind. Jur. 135; 2 Ind. Dec. (n. s.) 
768. 

(1 2) 52 I nd. Cas. 813; (1919) M W. N. 287. 

♦Pages of 26 M. — [Ed.] 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1203 

OK ly23 
June 4, 1925, 

Present: — Sir Ewart Greaves, Kt., and 
Mr. Justice B. B. Ghose. 

ABBAS SHEIKH and others — 
Defendants — Appella.n'ts 

versus 

NEl AMATENNESSA BIBI and others 
— Plaintiffs — Respondents. 

Bengal Tenancy Art {VIII of ISSJ), s. >,0— Eject- 
7»ie/a I nder-iaiyat — Denial of landloi-d's title — 
to whether necessary. 

\\ here in a suit for ejectment the plaintiff alleges 
that the defendant holds umler an undcr-raiyati 
S(*ttlement the defendant cannot be ejected except in 
accordance with the provi.sions of s. 49 of the Bengal 
Tenancy Act. Tlie mere fact that the defendant has 
denied the plainHiYs title will not entitle the latter 
to eject the funner without complving with the pro- 
visions of s. 49. [p. 663. col. l.j * 

Appeal against a decree of the District 
Judge, Murshidabad, dated the 18th 
January 1923, reversing that of the Munsif, 
Lall^agh, dated the 20lh December 1921. 

Babu L rnkram Das Chakraiarty, for the 
Appellants. 

Babu Rupendra Kumar Mitra, for the 
Respondents. 

JUDGMENT. — This is an appeal by 
the defendants againsi. the decision of the 
District Judge of Murshidabad reversing 
the decision of the Munsif of Lalbagh. The 
suit out of which this appeal arises was one 
for declaration of title and for khas posses- 
sion on the ground that the defendants had 
denied the plaintiffs' title and possession. 
The defence put forward by the defendants 
was that the plaintiffs held the property 
henami for them. The P''irst Court dismissed 
the suit holding that the transaction was a 
henami one and the plaintiff’s were the 
henamidars of the defendants. The second 
Court set aside this finding and the suit 
was decreed with costs. 

The point raised before us on behalf of 
the appellants is that in view of the state- 
ment contained in the plaint the decree for 
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ejectment should not have been passed. 
Now, in para. 4 of the plaint the plaintitYs 
made the following allegations that the 
defendant took, an under- raiyati settlement 
of the half share of Moharak llossain of 
the land described in schedule ka at an 
annual rent of 3 bighas 14 aris of thika 
paddy and by that right came into posses- 
sion and paid the t/u/ta paddy for the year 
1324. As I have already stated the appel- 
lants say that after the statement by the 
plaintiffs in the plaint they cannot deny 
now that the appellants are karfa tenants 
and it is said that accordingly they cannot 
be ejected in the manner in which the lower 
Appellate Court has decreed the suit. 
Under the provisions of s. 49 of the Bengal 
Tenancy Act an under-?'aiya( shall not be 
liable to be ejected by his landlord, except 
(a) on the expiration of the term of a 
written lease; (6) when holding otherwise 
than under a written lease, at the end of 
the agricultural year next following the 
year in which a notice to quit is served 
upon him by his landlord. This being so 
I think the contention of the appellants is 
correct and the decree for khas possession 
passed by the learned Subordinate Judge 
is incorrect. 

It was urged before us on behalf of the 
respondents in reliance on a case of Siitya- 
bkama Dassee v. Ki'ishna Chunder Chatter- 
jee (1) that despite the provisions of s. 49 
as the defendants had denied the i)laiiitiffs’ 
title they were liable to be ejected. At 
the time when this decision was given there 
was no such provision such as is now to 
be found in s. 49 of the Bengal Tenancy 
Act. 

In the circumstances, therefore, we think 
that the learned Judge was wrong in pass- 
ing a decree for khas possession but we 
think that if the appellants rely as they do 
upon the statement of the plaintiffs con- 
tained in para. 4 of the plaint they must 
accept this as a whole and this being so, 
they are clearly liable for rent at the rate 
stated in that paragraph and in para. 7 of 
the plaint. 

The result is that the appeal succeeds to 
this extent that there will be no decree for 
khas possession. We declare that the de- 
fendentsare/rar/a tenants under the plaint- 
iffs. There will be a further decree in 
favour of the plaintiffs against the defend- 
ants for the sum of Ks. 148 being the rent 

(1) 6 0. 55i 0 C. U E. 375; 3 Incl. Dec. (n. s.) 36. 
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claimed in the suit. The order for costs in 
both the Courts below will stand. We 
make no order as to costs in this Court. 

M. n. Appeal partly 

z. K. 
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Registration Act (XVI of PJ08), s. 17— Transfer of 
Py'Operty Aof (IV of 1SSJ\ s. SO—Mortgage by deposit 
of title-deeds — Memorandinn of ter7ns liegistratiotp 
whethei' necessai'y - Succession Act (X of lSti5), s. Jt'/J 
—Executor, powers of, to dispose of property of deceas- 
ed— Direction in Will to discontinue business- Mort- 
gage by executor to raise money for purposes of bvsi- 
7iess, I'alidily of. 

An etiuitable mortgage may be created by the mere 
deposit of title-deeds and without any writ being 
executed between the parties. Where, lioweyer, a 
writing is e.xecuted between tlie parties and is tlie 
sole repository of tlie terms of the bargain between 
the jjarties, ttie transaction can be proved only by 
})roofoftlic writing and the writing would in sucli a 
case require to bo registered under the provisions of 
s. 17 of the Registration Act. Where, luAvever, an 
equitable mortgage is created hy the deposit of title- 
deeds and a written memoraiuium of the terms of 
the deposit is siibscciuenlly obtained as a .separate 
transaction altogether, the memorandum does not 
create the mortgage which has already come into 
existence and does not, therefore, reijuire registration. 

[p. GGo.coU 1 A2 j 

An equitable mortgage to secure the re-])ayment of 
a sum of money lent on a promissory-note was com- 
pleted simultaneously with the execution of the pro- 
missory note l)y handing over the title-deeds of 
certain property to the creditor, yome days after- 
wards a memorandum was drawn up which stated as 
follows : — “I beg to deposit with you the under- 
mentioned securities and request you to hold the 
same or any other securities wdiich I may from 
time to time deposit with you to my order subject 
to your lien thereon for any loan granted to ns. You 
are liereby authorized to sell the said securities or any 
of them in any w’ay which you may consider expedi- 

^^]leid, that the equitable mortgage having been 
created' before the memorandum was drawn up the 
momorandum did not (K)nstitute the bargain between 
the parties and did not require registration, [p. 6G5, 

^^Tho^ power of an executor or administrator under 
8. 2Gi> of the Succession Act to disjwse of the propeity 
of The deceased is unqualitied. [p. GG5, col. 2.| 

Where a testator in his Will directed that his share 
in a certain partnership business should be realized 
and that the partnership should net be continued so 
far as he was concerned, but the executors continued 
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in oiilf V t< > ra i-*'- ni* ’II' A- 
an 1 I [uil al •]«' iii* Tt lsmc 
t Ik- lit I : 

> valii-l an<l wa> I'liuiiti;," 


First appeal against a decree of tlu* 
Original Side of this Court, in Civil Regu- 
lar No. :'8 of 

Mr. N'. N'. /^i/rjorjre, for the A])pell;!nt. 
.Mr. Coiradjce, for the Kespondmt. 


JUDGMENT. Two suits were brought 
by the plaintiff Chettiar J''irm to recover 
inoneys due on two proinissory-iioies secur- 
ed by er[uitable mortgage l)y dej'osit of 
title-deeds. The two cases were heard to- 
gether, the evidence tieing the same, and a 
decree was passed in favour of t he ]>laintilfs 
in botli cases. The fiist suit was on a 
promissory-note for Rs. H),l(l() executetl by 
one Teo KhooTee. Certain title-deeds were 
deposited at the same lime as security 
with intent to ci eatean equitable mortgage. 
There has been no appeal against the 
decree with reference to that promissory- 
note. The other suit, whicli was similar, 
was based on a promissory-note for 
Ks. 30,000. Originally, the defendants 
were the widow and children of Teo Khoo 
Tee, and his brother, who was his ])artner 
in tlie business, carried on under the style 
of Ban Ann tS: Co. 

At the first hearing before issues were 
fixed Counsel for the plaintiff stated that he 
desired a decree against the executors of 
Teo Khoo Tee’s Will only, and Counsel for 
defendants Nos. 2, 3, 4. and 5, who are the 
children of Teo Khoo Tee, argued that their 

names might be struck off tlie record and 

this was done. The suits then proceeded 
against defendants Nos. 1, G and 7, the son 
of 4'eo Khoo Tee's Chinese wife, the resi- 
duary legatee under the 'Will, his widow 
Ma Hein Bye, who is now the sole appellant, 
and his brother. Defendants Nos. 1 and 7 
have not appeared or taken any part in the 

suits. 

Teo Khoo Tee was trading in partner- 
ship with his brother the seventh defend- 
ant He left a AVill. Some seven or 
eight months after his death Ma Sein B\e, 
by the aid of Lugyis, had this Will opened 
and itscontents were explained, lire \\ ill 
directs the executors to realize Ins share 
in the partnership and out of that share to 
pay certain legacies. He further devised 
t^e house No. 87. Tsitkai Mming Khiiie 
Street, which is the subject of the equitable 


mortgage in this appeal, to a minor son 
by liis Chinese wife, who was the fifth 
defendant, 'i'here is no doubt, therefore, 
that Ma Sein Bve was fullv aware that the 
tev=^tator's direction was that his share in 
the partnershit) should be realized and that 
the I'urinership should not be continued so 
far as ho was concerned. 

It is in evidence that after Teo Khoo 

Tee’s death the Chettiar, being anxious ior 

his nn ney, went and interviewed tliesevenlh 

defendant who was then carrying on 

the partnership business, and i\Ia Sein Bye 

and the adult children who were in Ran- 

g()(m, and was informed that he need not 

be ill fear for his inonev, and that the 

• > 


business would be coutifuied as Irefore, that 
it was continued, and that Rs. lO.OUO was 
paid and the title-deeds of one of the 
houses deposited as security were returned. 
Tire takings of tlie ]»artnership were paid in 
to the account with the Chettiar. Tlie first 
defendant then came from China and be- 
came the manager of the business, his 
uncle, the seventh defendant going to 
C^hiiia. iSome two and-a-half years after 
I’eo Khoo I'ee's death it was desired to 
raise R.s. 3(1,OCO from the Chettiar ami the 
promissory-note in suit was executed. 

^ It is in evidence that the title-deeds of 
No. 87, Tsitkai ^laung Khine Street, Raa- 
goon, were handed over to the Chettiar for 
him to verify the title, and tliat the next 
morning the 23rd May l!)2f, the Chettiar, 

with the title, advanced 

proniissor 3 '-note, Ex. K, 

... the first defendant on 

behalf of R>an Ann A Co., and the title-deeds 
were handed over as securit.y with intent to 
create an eijuitable mortgage. 

It is also in evidence that that evening 
the Chettiar s agent ordered a clerk to draw 
out a memorandum, Ex. L, and get it 
signed. This he did and took it the next 
day to the first defendant who executed it. 

There are two jioints for decision in 
this case. Tlie first is as to whether this 
memorandum. Ex. L, constitutes the con- 
tract of equitable mortgage between the 
parties. If it does, it being not registered 
cannot be given in evidence and being the 
sole evidence of the equitable mortgage the 
equitable mortgage would, therefore, fail- 
Tlie next point raised is that the action of 
the executors in continuing the business 
and in borrowing this money for the 
business and granting an equitable xnort- 


who was satisfied 
the money. The 
was executed bv 


gage 


is wrongful and, therefore, aUbough 
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they themselves may he personally liable, 
the estate cannot be made liable. 

As to the hrst point, the law is set out 
in a decision by their Lordships of tlic 
Privy Council in the case of Siibramonian 
V. Luichmaii (1). Their Lordships cpiote 
with approval the dictum of Coucli, C. J. 
in KedarnatJi Dutt v. Sfutm Lull Khettm 
(2): “The rule with regard to writing is 

that oral proof cannot be substituted for 
the written evidence of any contract which 
the parties have put into writing. And 
the reason is that writing is tacitly con- 
sidered by the parties themselves as the 
only repository and the appropriate evi- 
dence of their agreement. If this memo- 
randum was of sucli a nature tiiat it could 
be treated as the contract for the mortgage 
and what the parties considered to l)e the 
only repository and appropriate evidence 
of their agreement, it would be the in- 
strument by which the e<iuitable inortgage 
was created and would come within s. 17 
of the Registration Act”, d'hey further 
refer to the case of Pranjirandas Jar/jirrin- 
da.'i Mehta v. Chan Ma Phee (3) where it was 
laid down by their Lordshii)s as follows : 
“The law upon this subject :s beyond any 
doubt: (1) Where titles of property are hand- -, 
ed over with nothing said except that they are 
to be security, the law supposes that the 
scope of thesecurity is tlie scojie of the title: 
(2) Where, however, titles aie handed over 
accompanied by a bargain, that bargain 
must rule. (3j Lastly, when the bargain i.s 
a written bargain, it, and it alone, must de- 
termine what is the scope and extent of secu- 
rity." The words of Lord Cairns in the case 
of Shaw V. Piaster (4) are also (pioted : 
“Although it is a well-established lule of 
equity that a deposit of a document of title 
without more, without writing, or without 
word of mouth, will create in equity a 
charge upon the property referred to, I 
apprehend that that general rule will not 
apply where you have a deposit accompani- 
ed by an actual written charge. In tliat 

(It 71 Iml. Oas. f.5'1; 1 K. (ifi; A. I. K. (P. <’■) 

50; n M. h. J. 602; 32 M L. T. 181; 25 Horn. I., I< 
582; 2 Bur. h.A. 25; 38 C. 1. .1. U; 18 B \V 116; 
{lU2:h M. W. N. 762; 28 C. tV. M I; 50 C. 3J8. 50 1. A. 
77 (P (M 

v2; h 'b. L. Pw. 103; 20 W. H , 150. 

(3) ;i5 liul Cas. 100; 13 1 A 122; (1916 1 M W. N- 
443; 31 M. L, 0. 155; 4 L. \V OV 1 1 A. L, 0. 63S; 2 > 
0. \V. N. 025; 18 Bom. h. U. 664; 20 M. I. T. 212; 0 
Bur. h. T. 125; 43 C. 805; 2 I C. U J. 311; 8 h. B. K. 
458 (P. C.). 

CU (1872) 5 II. L. 321; 42 j. J. Oh. 10; 27 U T 281; 
20 W. K. 007. 
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case you must refer to the terms of the 
written document, and any implication that 
might be raised, sui)posing there was iki 
document, is put out of the case and 
reduced to silence by the document by 
which alone you must be governed.” There 
can. therefore, be no question that, if this 
<locuiiient, Lx. L. was given simultaneously 
with the execution of the promissory-note 
andtlie handing over of the title-deeds and- 
was intended by the jjarties to be the only 
re‘])Ositoiy and appropriate evidence of their 
agreement, that memoranduin would create 
the equital)le mortgage and it would come 
within s. 17 of the Registration Act. We 
cannot go beyond it except to sui)ply 
such facts as to which the document is 
silent. In Subramoniau v. Lutc/nnan (1), 
their Lordships then proceeded to con- 
sider the evidence which they held showed 
that the whole transaction was completed 
atone and the same time; and they then 
referred to the memorandum and Jield that 
its wording showed that it was a bargain 
between the jjarties and that without its 
j)roduction in evidence the plaintilf could: 
estal>lish no claim, and as it was unregis- 
tered, it ought to have been rejected. 'J’hat 
document states, ” We hand you herewith 

title-deeds relating to 

Llease hold these as security against ad- 
vances made to us. We also hand you 

Please hold these as further 
security against advances made to ns.” I 
Turning now to ILx. L, we lind that it is 
in very similar terms. It says, “ I beg to 
deposit with you the under mentioned secu- 
litiesand re(iuest you to hold the same or 
any other securities which 1 may from time 
to t.ime deposit with you to my order subject : 
to your Hen thereon for any loan granted to 
us'etc., etc.” It further sets out, “ You are 
hereby authorised to sell the said securities 
or any of them in any way you may cou- 
sider'expedient.” It would he very difTicult 
to distinguish this from the docuaient 
executed in Snbramania's case (I) and, if. 
the transaction was all one and this docu- 
ment was executed simultaneously with the 
deposit of title deed.s, it would undouhted- 
Iv be the bargain between the parties by- 
whi(:h alone tlie eqnital)le mortgage could 
be proved. 

(’oming now to the evidence, tlie plaint 
sets out the execution of the promissory- 
note and then proceeds that “at the same 
lime, as agreed between the parties the 
said defendant deposited the titJe-deeda 
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relating to house No. 87 in Tsitkai Maung 

Khine Street, Rangoon with 

intent to create a security thereon in respect 
of the said loan in favour of the plaintitf 
firm. The said agreement and the title- 
deeds are herewith tilecl and marked B, C. 
C.-l and C-2." Exhibit L was filed with 
the plaint and was marked B. It is urged 
that this clear statement in the])laint points 
to the fact that Ex. L was executed simul- 
taneously as ])art of one and the same 
transaction witli the promissory note and 
the deposit of title-deeds. And it is urged 
that the oral evidence was dictated by the 
fact that in the written statement the agree- 
ment was pleaded and it was submitted 
that no valid mortgage was created for 
want of registration of the said agreement. 
Exhibit L bears date on the stamp the 
28th of some month in Ihl'.), and it is urged 
that tlie (’hettiar got a number of these 
printed forms stamped for the jiurpose of 
using them always on such occasions and 
it was, therefore, eminently probable that 
this document was executed simultaneous- 
ly and formed the bargain between the 
parties. Making all allowance for this argu- 
ment we have to decide wliether the oral 
evidence for the plaintiff is to be believed. 
There is no evidence to rebut it; there could 
not well be, for the ist defendant has never 
appeared. The learned Judge in the (’ouit 
below had the witness before him and he 
held that he told a plain straiglufi’rward 
story which was not broken in cross-ex- 
amination. He was satisfied that the wit- 
ness was speaking the truth, lie is in 
a much better position to decide that ques- 
tion than we, as a ('ourt of Appeal, are. 
and we see no reason to differ from his 
finding. Further, as is recorded in the 
judgment, this point was not argued. The 
judgment says, “ With regard to Usue 
No. 8 it has not been contended that Ex. L 
is a document constituting the bargain 
between the parties;" and we have no doubt 
that this technical point is only pressed 
now, because it is the only hope of suc- 
ceeding in this appeal. We, therefore, 
agree with the Court below that Ex. L 
did not form, and was not intended to 
form, the bargain between the parties. 
Accepting the evidence, the equitable mort- 
gage was completed by the handing over 
of documents on the morning of the 23rd 
May with intent to create thereby an equit- 
able mortgage to secure re-payment of the 
6um of money lent on the promissory-note. 
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The subsequent taking of a memorandum 
did not create a mortgage which was already 
in existence. 

The only other (juestion is whether the 
executors by acting in the manner they 
did can bind the estate. The Chettiar did 
not know there was a Will. We have been 
referred to the English Law on the subject. 
But it would appear that the Indian Law 
as regards immoveable property is different, 
d'hat is contained in s. 2G9 of the Indian 
Succession Act which lays down that, “An 
executor or administrator lias power to dis- 
pose of the property of the deceased, either 
wliolly or in part in such manner as he 
may think lit." ffdiat power is untiiialified 
and embodies the law, in England as to 
personalty. Illustration B to tlie section 
lays down. “The executor, in the exercise 
of his discretion, morigages a part of the 
immoveable estate of the deceased. The 
mortgage is valid." And where the exe- 
cutors borrowed money to di:rcharge debts 
incurred by them in the administration 
of the estate and gave a bond for re-pa}'- 
ment, and at the same lime mortgaged all 
their right, title and interest in certain real 
estate as further security giving power to 
s^ll on default made to the mortgagee, it 
was held that the executors had that power 
and that the conveyance made in exercise (f 
the i)ower given is valid and operative to 
transfer the property to the purchaser 
[Scfv/e y. Brown (5.).] d’hat being so,— and 
this point not having been raised before, — • 
we are of opinion that the decision of the 
Couit below was correct and the decree 
passed must be confirmed. 'I'he appeal 
will stand rejected witli costs through- 
out. 

z K. Appeal dismissed. 

i5; 1 A. 710; 3 Incl. Jur. 72; 1 Ind. Dec (N. s) 
41)0 
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LOMADA PEDDA SUBBA^YYA— 
Defendant No. 1 — Appeli.ant 
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SATHIPALLI RAY'AMMA and others— 
Plaintiffs Nos. 1 asv 3 and Defendants 

Nos. 2 to 5 — Respondents. 

Civil Procidure Code {Act V of 190$), s. 
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0. XLI, r. 23 — Jurisdiction declined by Trial Coiirt 
— Appeal — Remand - Incidental decision of tjuestion 
relating to nature of property in suit, whether binding 
— Inam — Devadayam land, whether alienable. 

Where in order to determine the question whether 
a Trial Court which has declined jurisdiction in a 
case has or has not jurisdiction to try the case, 
an Appellate Court j?ivcs an incidental decision on the 
nature of the property which is tlie sulijeet-inatter of 
the suit and holding that the suit is triahle by tlu- 
lower Court remands the suit to that Court for deci- 
sion on the merits. the only question wliich must be 
taken to have been tinally decided by the Appellate 
Court is the question of jurisdiction and the decision 
■with regard to the nature of the property cannot be 
treated as final so as not to be open to <iuestion m an 
appeal against the. decree finally passed by the Inal 

Court, fp. 668, cols. 1 & 2.] 

Devadayam lands granted for the performance of a 
definite service, for instance, to chant liymns in a 
temple, are inalienable, [p. GG8, col. 2.] 

Second appeal against a decree of the 
Court of the Temporary Subordinate Judge, 
Cuddappah, in A. S. No. 38 of 1923, (A b. 
No. 15G of 1922, on the file of the District 
Court, Cuddappah), preferred against the 
(i6cr66 of til© (.^oiirt of tli© Distiict ^luiisif, 
Proddattur, in O. S. No. 633 of 1920. 

Mr. K. Y. Adiga, for the Appellant. 

Mr. V. C. Seshachariar, for the Respond- 
ent. 

JUDGMENT.— This is a case of some 
little difficulty as the meterials appear to 
me to be somewhat slender, d he plaintiiis 
sued for certain inam lands claiming urulei 
the 5th defendant. The first defendant was 
in possession of these lands under a lease 
from defendants Nos. 3 and T \\ hen the 
case was first tried, the first District Munsif 
held that he had no jurisdiction to try the 
suit as the matter fell within the purview of 

8. 21 of Madras Act III of 1895. Thiswason 

the first issue as to “whether the lands in 
dispute are service inams, and whether 
this Court has no jurisdiction to entertain 
a suit with respect to the same. 1 he le.ii li- 
ed District Judge considered both these 
points and found that the lands in question 
were service inams governed by Madras 
Act 111 of 1895; and as the plainlilTs in the 
suit did not rely on any right to an oflice or 
its emoluments, the Civil Court had juris- 
diction to entertain the suit, and remanded 
the suit to the District Munsif for disposal 
according to law. On the suit coming on 
again before the District Munsif he observ- 
ed that the suit inams were village service 
inams covered by Madras Act III of 1895 
and that they were granted to the inamdar 
for reciting Saddulu on the occasion of the 
festival of the village goddess. The 


SATrilPALl rayamma. 667 

District Munsif came to the conclusion 
that the alienation in favour of the plaintiiTs 
was void and not enforceable under s. 5 of 
Act III of 1895 which was the subject of 
the second issue. In the judgment under 
appeal the learned Subordinate Judge has 
held disagreeing with the District Judge 
remanding the suit that they were village 
service inams. lie thought the lands were 
not attached to any temple and that the 
inamdar could in no sense be called a 
temple seivant, but he held that the lands 
were deradayam permanent hereditaiy 
inams and were alienable. He, therefore, 
decreed in favour of the plaintifi's. 

On second appeal the first point taken 
is that the Subordinate Judge had no 
jurisdiction to review the finding of the 
District Judge in his order of remand as to 
the character of those nmm.s. As has been 
seen, tlie character of the ittams and the 
jurisdiction of the Court to entertain the 
suit are made the subject of the same issue, 
viz., the first. It is said that the plaiiititTs 
had the opportunity to appeal against so 
much of the finding of the Ihstrict Judge 
as determines the character of the inams 
and that not having done so, they are 
now concluded by that finding, it being a 
finding on a lu-eliminary point. This, 1 
think, it is; and Ralwant Ramdiandra Xatn 
V. Secretarij of State (1), Subbalakshmamma 
V. Venkalarayada (2) and Latchumammal 
V. Oengammai (3) may he refeired to as 
autlioriti-^s for the position taken up. I 
think, however, that what the Subordinate 
Judge really intended to do and the impor- 
tant'^liart of his remand order is the finding 
a 3 to j'lris'lictio-i and 1 think that tlie case 
reported as HamaswamiGoundan v. KalaU 
vasal Marudai Reddi (tj is authority for 
this position. The preliminary point was 
really whether the (’ourt had jurisdiction 
to entertain the suit. That stood in limine 
and that is what I think was intended to 
be found by the Subordinate Judge. There- 
fore, 1 think the first point for the ajipellant 

must fail. 

The second point is that the lands are 
hereditary village service inams and so 

(1) .32 B. 132; 10 Bom. 1 a K. 531. 

2) 2 Ind. Cas. 525; 32 M. 318; 5 M. L. T. 75. 

(3) 7 Ind. Cas. 858; 34 U. 72; 8 M. L. T. 233; (1910) 
M. W. N. G92. 

( 4 ) 8^1 Ind. Cas. 622; 19 L. W. 377; 46 M. L. J. 
198; (1921) M. W. N. 241; (1921) A. I. K. (M.) 469; 47 
M. 453. 
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nliena^'le. I am not at present i)repare'l to 
say that this service t'f recitinir hymns 
f'an be said tie a villai/e seivi<-o 'J’he 
I>i'>tii'‘t Judge in hi-i or'ler of remand dn-s 
observe that t he A^adi is a villag^^ S'’a'vanr 
of cc)nside)ai)h* imi'ortauce. 'Plie huim 
Uegister. K\. I>, regards Ihis laml as a 

permanent iwiin for the s-m vi'-e ff t*dling 
Suddalu in the festival of (b-ama'!<'vata at 
Kallur “no'v rendered ' and it is <Mmtirmed 
under r. 3 of the Hoard's Standifjg (bders 
which refers to an innm for ieligio\isor 
cliaritable objects. The ^•ilhlge Register, 
Rx. A, refers to tlie in'iin as <!<r(itla>i(i ni 
granted for chanting liymns at the time of 
the festival (J the village deity. I hnd 
some dilliculty in saying that a person 
who performs a service of this diaiacter 
falls within the purview nf s. 3. snl)-s. I of 
Madias Aot III of iS'Jo although of comse 
the list given is not exhaustive. Mr. V. (\ 
Seshachari for the plaintilYs does not eon- 
tend tiiat the lands are •!< r.iihii/am. His 
contention is that they are the personal 
inams of the holder of thi> olfice; and 
aj^parently his argument is that he is en- 
titled to do what he likes with them. 'The 
matter is not free from douht. lint I liave 
the linding of tlie Suhordinate Judge and 
to a certain extent 1 liave the supi)orl<.)f 
the Inam l^egister as to the charaeterof 
this inavi and I <lo not see any sullicieut 
reason to hold that they are cleaily not 
deradayam inavi.'i in spite of .Mr. Adiga's 
contention that they not only fall under 
s. 3 of ^ladras Act 111 of 181)5 but under 
Standing Order 55 of the Board's Standing 
Orders as temple service inams. 

d’he tliird point taken is that the Sub- 
ordinate Judge is wrong in holding that, 
even if these laiulsare devadaya}}), they are 
heritable. 1 take it that p7'ima Jai-ie Ihey 
are not. The only reason given by tlie 
Subordinate Judge as to why these lands 
are heritable is that there have been certain 
alienations of them which were not 
objected to eitlier by the villagers or by 
Government. The alienations set out are 
that the lands were given to the 5th 
defendant by his meternal grand-father, by 
Ex. 0 in 11)0*8 and tire defendants Xos. 3 and 
4 gave a long lease of the lands under Kxs. 
C and F in llMl and 11)1(1. It does not seem 
to me tljat this is a conclusive reason 
for holding that lands which are granted 
for the performance of a definite service 
are alienable. There is the Full Bench 
case reported as Neli Anjancyalv, v. Sri 


1 itniifopnl Rice MiU Ltd. (')) against the 
view taken by tlie Subordinate Judge, 
'riiat was an hiani for service in a temple 
and what little evidence there is in the pre- 
sent case is that of B. W. Xo, I who saj's that 
tlie were given for chanting hymns 

in tenijdes. It was hebl in tire above 
case that alienation of such lands is oppos- 
ed to |ml)lic policy aird the nature of the 
i irterest alTected. The authorities were all 
vonsiilered at some length and the Stand- 
ing Order 51 of the Board of Revenue 
which i.-^ referred to as probably relating 
to the iiifims under discussioir by the Sub- 
ordinate J lulge is noticed in the* judgment 
of the Ex-Chief Justice. My opiirion, tlrere- 
fore. is that the learned Subordinate Judge 
is wrong on this point. I think the lands 
are pi-oli.rlily rightly classed as deradayatn 
i)nnns and I tliink that being such, they' 
arc under the authority of the Full Bench 
ruling inalienable. Tlie decree of the 
Sub irdinate Judge must, therefore, beset 
aside and the suit dismissed witli costs 
throughout. 

'■ N- Appeal allowed. 

/. K. 


7(1 liid ('n.<. lUO, t:. .\1 G20; l.=5 L, W 
P .1 177; :U) M. L T. 23.'); 11)22- .M, W. N. 

A 1 H <.M.nii7. 
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CALCUTTA HIGH COURT. 

Appeal epom Appellate Decree No. 885 

OF 1923. 

June 1, 1925. 

nt: — Justice Sir Ewart Greaves, Kt., 
and 51r. eJiistice B. B. Ghose. 

MAXIUADDI MOLLA — Defendant Xo. 1 

— Appellant 

VC 7^57/ 5 

AMBICA CHARAX KAR51AKAR— 
Plaintiff and another — Defe.ndant No. 2 — 

Respondents. 

licuu'il Tenancif 1 1 1 of ISSo), s. So (/) — 

Landlord and tenant - — t’/u/er-rjiiyati lease — 

Suit to recover rent — L'nder-ri\iyfit impleaded as party 
to sn it -Consent of landlord — Presumption. 

I’he infre faol that in a suit to recover rent from 
tlir raiynt the landlord also impleads as a defendant 
a (>erson who alleges himself to be an under-raii/af 
cloes not imply that the landlord has consented to any- 
under-raii/aO lease wliich the raiyat may have, 
"ranted to the iuider-rai»/a? but which nould not be 
valid luider the provisions of s. 83 1 1 ' of the Bengal 
Tenancy j\ct without the consent of the landlord. 

Appeal against a deciee of tlie Olheiat- 
ing Subordinate Judge, Khulna, dated th® 
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23rcl November 1922, reversing lliat of 
the Munsif First Court, at Ibigerhat, dated 
the 3rd June 1921. 

Dr. Jada Nath Kanjilal and Habu Pui na 
Chandra Chandra, for the Appellant. 

llabus Brojo Lai ('hakrararti, and Mu- 
kunda Behari Mnllick, for the Kespond- 
ents. 

JUDGMENT. 

Greaves, J. — This is an a]^i)eal by 
defendant No. 1 against a decision of the 
Subordinate Judge, Khulna reversing a 
decision of the Munsif of the First Court of 
llagerhat. 

The facts are as follows: The plaiutilY is a 
lahiqdar and under him was a raiyat named 
Felu. In execution of a decree obtaine<l 
by the plaintiff in a .rent suit brought 
against Felu the plaintiff on the I9th 
August 1907 purchased the raiyati. He 
then proceeded to let out the land to 
defendant No. 3. Defendant No. 3 by a 
document lilx. B purported to create an 
under- in defendant No. 1 in March 
1908. It is admitted that this document 
is inadmissible in evidence and that it 
is not valid as against the landlord. A 
rent suit was brought by the j)laintiff 
against defendants Nos. 3 and 1 and in 
execution of the decree which he obtained 
therein the plaintiff, purchased the holding 

on the 23id April 1919 and this suit for 
khas possession Avas subsequently brought. 
The First Court held that as no notice 
under the Bengal Tenancy Act was served 
upon the defendant No. 1, the interest of 
defendant No. i had not been determined. 
The Second Court held that defendant 
No. 3 was the tenant of the plaintiff and 
that the decree Avhich the First Court 
had held as a money-decree was a rent 
decree. The learned Subordinate Judge 
further held that Kx. B was invalid and 
that defendant No. 1 could claim no inter- 
est and that no notice was necessary 
before he could be ejected. A gainst this, 
the defendant No. 1 has preferred the pre- 
sent appeal and what is argued before us 
is that although Kx. B is invalid some 
interest has been created in defendant 
No. 1 by reason of the grant by defend- 
ant No. 3 and it is further contended 
that this interest so created is binding 
on the landlord and that he cannot eject 
the defendant No. 1, the appellant without 
giving him notice under the provisions 
of the Bengal Tenancy Act and it is 
further.;[8uggested that the landlord, the 


T)G9 

plaintiff, in fact, recognised the interest of 
(lei’endant No. 1 by making him a ])aity 
in the lent suit. Now. the i)ro\i.«ions of 
s. 85, sul)-s, (1) of tlu' Bengal 'renancy Act 
]‘)iovide that if a raiiiat sublets otlierwise 
tlian by a regislere<l insti uinent the sub- 
lease is not valid against the landlord 
\Hiless this is made with the landlord’s 
consent, ihxbibit B is not bindingonthe 
landhrd but it is said that the landlord’s 
consent must Ije inqilied from the fact 
that defendant No. I was made a part}'’ 
in the icnt suit and some reliance ts 
})lace{{ on the fact that the i)laintiff' in his 
evidence stated that he knew that defendant 
No. 3 had sued defendant No. J for rent. 
How this last fact has any i^eaiing on the 
matter it is difficult to see and in so far 
as the appellant relies on the fact that 
defendant No. I was made a party in the 
rent suit I do not see that consent of the 
landlord can be inferred from tliis fact. 
Defendant No. 1 was merely a forma 
defendant and 1 understand tliat no relief 
was claimed against him. 

Under liie circumstances, it is impossible 
to imply, as we are asked to do, any con- 
sent by the landlord to any interest which 
defendant iNo. 3 created in defendant No. 1. 
Tlie matter is concluded by the provi- 
sions of s. 85, sub-s. tlj of the Bengal Ten- 
ancy Act and there was clearly no consent 
by the landlord to the letting by defendant 
No. 3 to defendant No. 1. 

In the circumstances, the appeal fails and 
is dismissed with costs. 

Ghose, J. — 1 agree. 

ii. li. Appeal diamissed. 

z. K, 


CALCUTTA HIGH COURT. 

Apph.m.s FftOM Appkllatk Decrees ’ 
Nos. 1921 AND 1925 OE 1922. 

May 11, 1925. 

Present:— Mr. Justice Cuming and 
Mr. Justice (ffiakravarti. 

( JIKNUTU SARKAR— Plaintiff- 

Appellant 

'VCl'HttS * 

JAHKRUDDJN MONDAL and another — 
Defendant.^ — Respondbnts. 

Landlord and tenant — Kahuliyat- — 

Title of landlord, whether can be questioned—Biirdtti 
«/ proof. 

When eillioi’ fhrouph ignorance of tljo title of tha 
landlord or by fraud in the matter, of the executiojD 
of a kabuliyat, a tenant atlom.s to a landlord he* iAnia 
altogether eatopped from allowing that the iaiidloi 
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had no title avlien the kabidi;/nt was exeouto'l or 
atf'*rnjnent \va> ma«h‘ hy payment of rent. Tlie 
luij-chnof ostal)!!'!!!!!*; the landlord's want '-f title, 
howrvt-r, lifs upon tie- tenant. []). G71. col. 1.] 

Appeals against the decrees of the (Jlfici- 
ating Subordinate Judge. Pabna and Bogra, 
dated the 1st ^lay 1!)22, allirming that of 
the Munsif, Second Court at Bogra, dated 

the 28th Mav PJ21. 

« 

Dr. JadutiatJi Kaiijilal and Babu Ilemeri’ 
dra Cha)idra Sen, for the Appellant. 

Babus Jatindra Mohan Chondhurif and 
Bansori Lai Sarkar, for Babu Moinni Mohan 
Chakravarti, for the Respondents. 

JUDGMENT. 

Chakravarti, J. — These are two ap- 
peals by the plaintiff who brought two 
suits for rent for two holdings against 
different defendants. Both the suits were, 
by consent of parlies, tried together by the 
Court below and governed by one and 
the same judgment. The facts shortly 
stated are these. I’iie plaintitf alleged 
that one Jadav granted a darputni of 1- 
annas sliare in the year b>15. On the death 
of Jadav, his son granted to the ]>laintiff 
a darputni of the remaining 12-annas by 
a potta dated the 21th Fahjoon 1321. It 
is further alleged that the defendant 
Jaharuddiii Mondal and another defendants 
in one of the suits executed a kabuliyat in 
favour of the plaintiff acknowledging the 
plaintiff to be the landlord of the 1(1 annas. 
The defendants in both the suits have, 
since the plaintitf became the owner of 
the 16 annas of the property, paid him 
rent. It appears that one Ananda Chaki 
brought a 4-annas share of the putni to 
sale as having belonged to one Mohi Pal 
and that the plaintiff in order to safe- 
guard his interest took a conveyance of 
that 4 annas share from the son of Ananda 
Chaki. The defendants so far as Suit 
No. 97 is concerned pleaded that the plaint- 
iff had not 16 annas of the putni and 
that the kabuliyat executed by them was 
taken by fraud and that it was executed m 
io’norance of the true facts stated as to the 
putni. Then in the other suit the defend- 
ants pleaded non-liability to the plaintiff. 

Both the Courts below have given a 
decree to the plaintiff for 8-annas share 
of rent, but dismissed the suit with refer- 
ence to’ the other 8-annas share. It was 
argued in second appeal by the plamtitt 
that some of the defendants having exe- 
cuted a. kabuliyat in favour of the plamtitt 

for the 16 annas share and having paid 
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him rent after theexecution of the kabuliyat 
and that tlie defendants in the other suit 
having also attorned to the (plaintiff and 
liaving admitted title to the 16-annas of the 
property, they were estopped from question- 
ing the title of the plaintiff. 

If was also argued on behalf of the 
plaintiff-appellant that assuming that the 
defendants were entitled to raise the ques- 
tion as to the plaintiff's title, the onus 
was upon them to show that the plaintiff 
had not tlie 16-annas of the title in him- 
self. It appears tliat both the Courts below 
took the view that the onus was upon 
the defendants to show that the plaintiff 
had not the Ki annas of the title. The 
lower Appellate Court after finding that 
Jadav liad 8-annas share took up the ques- 
tion as to the ])laintiff’s title to the other 
8 annas sliare. 

The plaintiff’s case as regards the 
4 annas sliare wliich originally belonged to 
one Ivii-Alitia Kinkar was that Jadav had 
acquired a title by alverse possession 
against th'"* defendants. Evidence was 
adducei] on both sides and 'the lower 
Appellate (’)urt came to the conclusion 
that the plaintiff had failed to prove that 
Jadav actpiircd a title by adverse posses- 
sion as against the defendants. It appears, 
therefore, that so far as these 4-annas share 
is concerned the finding being, upon the 
evidence adduced by both parties, a ques- 
tion of fact it cannot be challenged in 
second appeal. Therefore, so far as these 
4 annas share is concerned, want of title 
in the plaintiff has been established. 

As regards the. other 4-annas share which 
belonged to Mohipal, it appears upon the 
facts proved in the case that Mohipal was 
a member of the Mitakshara family. He 
dealt with the whole 16 annas of the pro- 
perty by way of mortgage and that the 
mortgagee after enforcing the mortgage 
by a suit brought the property to sale 
and purchased it himself, and the son of 
the purchaser has sold the property to the 
plaintiff. Therefore, so far as this share is 
concerned the plaintiff has established his 
title 

The lower Appellate Court dismissed 

the plaintiff’s claim as regards this 4 annas 

share in the view that as Mohipal was one 
of the members of a Mitakshara family it was 
difficult in this case to ascertain what 
right he had in the property and the 
plaintiff cannot succeed in the suit. 
think the learned Subordinate Judge i9 
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in error here. The onus we must remem- 
ber is upon the defendants to show that 
there was a want of title in the plaintiif. 
In certain circumstances one of the mem- 
bers of a Mitakshara family can make a 
valid transfer and it cannot be said that 
in no conceivable circumstances it is possi- 
ble. Moreover for aught we know Mohipal 
might have acquired a title to it as a co- 
sharer by partition or otherwise. jTherefore, 
it appears to ns that the defendants have 
failed to show that the plaintiff had no 
title to this 4-annas share which he bought 
from the son of Ananda. We cannot shut 
our eyes to the fact, that as a matter of 
fact, the defendants do not say that any 
of the other alleged co-sharers of Mohipal 
had claimed any rent from them or had 
realized any redt from them and it appears 
that the claim for rent of the period in 
suit would be now hopelessly barred. 
Therefore, we think that so far as his 
share is concerned the defendants ought to 
pay rent to the plaintiff on the ground 
that they had admitted his title by attorn- 
ing to him as regards his share. 

It is unnecessary to discuss the question 
as to whether the onus was rightly placed 
upon the defendants by the Courts below. 
It cannot be doubted that when either 
through ignorance of title of the plaintiff 
or by fraud in the matter of execution of 
the kabuliyat the tenants attorned to the 
plaintiff, then according to the authorities 
of this Court, the defendants are not alto- 
gether estopped but can show that the 
plaintiff had^ no title either when the 
kabuliyat was executed or attornment was 
made by payment of rent. But it is shown 
in this case that the defendants w’ere not 
placed in jjossession of the lands at the time 
either when the kabuliyat was executed or 
the defendants attorned. In theipresent case 
the defendants were already in possession of 
the holding. 

In the view^ that we have expressed of 
the questions raised in this appeal it 
appears to us that the plaintiff is entitled 
to a decree to the extent of 12-annas share 
and the decrees of the Court below are 
varied to that extent. The plaintiff’s suit 
as regards the 4-annas share fails and is 
dismissed. 

In the circumstances we make no order as 
to costa. 

Cuming, J.— I agree. 

Appeal allowed. 

j,. K. Decree modified. 
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MADRAS HIGH COURT. 

Civil Appeal Xo. 192 of 1922. 
January 20, 1925. 

Present: — Mr. Justice Phillips and 
Mr. Justice Krishnan. 
PACHIAPPA CllhrrTY— Defexda.vt 

— Appellant 

versus 

SI VAKAMI AMMAL — Plaintiff 

— Respondent. 

Limitati(>n Act (IX of lOOS), s. It) — Trusts Act {II 
of ISSJ), s. o — Funds entrusted to relation to cai'i'i/ on 
vioneu lendiuQ business for benefit of owner- Trust, 
whether created- -Mortyaye securities acqu ired with 
ti'ust funds— Reyistcroi deed, itdicthcr necessary to 
create trust—Chanye in purpose of Irust—Suit by 
beneficiai'y for account of trust f unds— Limitation. 

F and his brother, wlio were carrying? on a money- 
lending business, i)ureliased a house and gave it to 
tlieir hrother-in-law. N, to live in. free of rent, and 
transferred their funds to liiin and got liim to trans- 
act tlieir business on tlieir behalf in his own name 
keeping sei>arate account for the same. S was to 
render acco.ints and hand over the moneys and 
jirofils when demanded. P's brotlier snh.scquently 
divided oil from him and obtained from N Ids half 
sliare- in lliose moneys an<l in the house, but S con- 
tinued to aet for P till tlie latter's death. Just liefore 
his death, /-’instructed Ntoeontimic the hiisines.s as 
before and hold the moneys for the benefit of his 
wife and daughter. iS al.so died shortly after and just 
before his death he told his son, tlie defendant, to 
continue the arrangement and pay the niouies to the 
ladies when wanted. The projierties originally 
entrusted to y consisted of bonds and notes hut had 
sulxseipieiitly been converted into mortgage-bonds in 
the name of y or his son tlie defendant. In a. suit 
brought by P's daughter, after lier motlier's death, 
against the son of N for an ac'count of all monies 
belonging to lier father which the defendant had 
collected and had not hitherto accounted for and for 
pa\nnent over : 

Held, (1) that S wa.s an e.vpress ti*ustee in whom 
moneys had been vested by iilaintiff's father for the 
specitic purpose of carrying on his money-lending 
business, improving the estate and handing over 
the capital and prolits to him on demand ; [p. t>74, col. 

IJ 

PI) that it was open to the plaiutifT's father to 
change the purpose of the trust into a similar one in. 
favour of his wife and daughter ; [p. G74, col. 2.] 

(3j that 8. 10 of the Limitation Act was, therefore, 
applicable to tlie c.ase ; [ibid.\ 

(4) that as it was not shown that at the time the 
funds were vested in S any portion of them consisted 
of mortgage securities, no registered instrument was 
required to create a trust and that it was immaterial 
that subsequently mortgage-bonds were taken in the 
name of y or the defendant. 

Bhurabhai v. Bai Rukmani, 32 B. 394; 10 Bom. L, 
R. 540, relied on. 

Per Phillips, J.— There being no immoveable proper- 
ty at the time of the entrustment, no registered instru- 
ment of transfer would be necessary; and the property 
would vest in S by the mere transfer of possession 
coupled with the intention of the parties that such 
deliver)' of possession should vest tiie property. The 
subsequent direction by P that the property should 
be held for the benefit of hie wife wxd daughter wag 


I 



PACHIAPPA CiiPTTy I'. SWaKamI AIIIJAL. 



[9i I. C. 192 





an alt^'VAtiMn llu- "i tii* in 

I .. it li ili«' \v<'u!'l hav-- l>'< n ii-'l'l a 

-jp.'.-iiii- jairj-os*-. I'. '■'>! 1. 

I’ll'' \v< 1 ' -M 1 1 u' in ~ • I* * ' 'I til'" P 1 1 i 1 1 1 ■ I !• ; ; A* 

111-' in- iu>n'''l\' 1 '1' •['•-rly lia\'ini:' i-'nli'<’l <'i tl..- ja-- 

j>i-r( V. i"i'l 

l\ jil'-i L’l '-'I ■ .[nini'il. I'J ln<l ( 

11 M 1-. at {' 14.'-. 1>- . Mi'i 11*-.’* 

M \\'. X. I.’''!, .".2 .M L 'I. iM7 A I J. M i 

r-’H-''! "11 

Aj'peal against a <lecree of the C.’ourt '-f 
the Siilii.rtiinate Judge. Velloi-e, in (). S. 
No. U of 11)21. 

Mr. A. K)-i'<f(nns(c<i mi ///e/-, fur the Ai^iJel- 
lant . 

Mr. T. M Krislina-'iU'dmi I >)< r, for the 

Ues]ioiideiit. 

JUDGMENT. 

Phillips, J.— 'I'he plaintilT in this Citse 
is the (laughter of one Ponnainhala Chetty 
who with his hrother. Periaml)ala (’hetty 
fornied an unJivided family, 'They carried 
on monev-lending dealings and entrusted 
those dealings to their hruther-in-law 
Sadavappa Chetty, thefatlier of the present 
defeiidant. badayappa ( 'hetty continued 
those dealings for sometime am.l maintained 
accounts for the monies in his liands. In 
r.lOC) the brotliers Ponnaiubala Chetly and 
Periambala Chetty etYectefl a partitioii and 
the latter removed his share of the iu-oi)eily 
from the hands of Sadaya[)i)a Chetty wi.u, 
ho wever, continued to deal with the properl \ 
of Ponnambala Chetty until the latter’s 
death in February 11)12, and even after that 
date remained in possession of all his pro- 
perty. The plaintitf now alleges tlnit 
Sadiiyappa Chetty held all these properties 
in trust for her and has brought this suit 
against his son, the defendant for an 
account, d'hese facts are not disi)uted; 
but it is contended that the plaintilY’s suit 
for an account is barred by limitation. The 
Subordinate Judge has, however, found 
that s 10 of the Limitation Act is applic- 
able to this case, and has given a decree. 
In appeal we are only concerned with the 
question of limitation; it being contended 
for the appellant that s. 10 is not applicable 
because the property of Ponnambala Chetty 
had not become vested for any specihc pur- 
pose either in Sadayappa Chetty oi in the de- 
fendant. The main point relied on in ai)peal 
is that the iiropcrty never became vested 
in Sadavappa Chetty for any specilic pur- 
pose- and it is contended that as the pro- 
perty consisted of promissory-notes, bonds 
and" mortgage-deeds, the provisions of s. 
5 of the Trust Act were not complied vith, 
And no valid trust has been created. U is 


in evidence tluit shortly before his death 
Foiinmnl nla Clietty directed Sadayappa 
(’hetty (o hold his property for the benefit 
(J hi.s wil'u and daughter: and there seems 
to be no rc;isun to disbelieve tlie oral evi- 
• on tliis jioint, for, many witnesses 
speal; to the fact and the discrepancies in 
ilu ir '-vidence are merehv on matters of 
detail whif-h i.-^due to the fact that the wit- 
iK T'Ses ai’f depo~:iiig to events which took 
place nine years ago. It is also alleged 
that when Sadayappa ('hetty died in De- 
ceml)ei' P.)12 he informed tlie plaintiif and 
her mother that his son \vould continue to 
hold file properly on their belialf. The 
arguments in ayq^eal have been confined to 
the entrustment alleged to have been made 
1 y Ponnambaht ( hetty shortly before his 
death, and it is contended that, as some of 
the ]:)roperty consisted of mortgages which 
were immoveable property, no valid transfer 
was elTected as there was no registered 
instrument of transfer and consequently, 
the pi-ojierfv did not vest in Sadayappa 
Chetty. and'u /o?-^hu-f did not vest in him 
for any s]»ecitic purpose Tliis argument, 
however, ignores the )deadings in the suit. 
The plaintiif alleged that the properties 
vest(‘rt in Sadayai)t)a (.dietty and after him 
in his son, the defendant, and were held in 
trust for iier. The defendant admitting 
that the iiroperties vested in him contended 
that the jiroperties vested in him absolutely 
and that the plaintiff had no interest there- 
in. J'his contention of the defendant has 
been found against and this finding is not 
disputed in ai^peal. It was, therefore, the 
case of both parties that the properUes 
actually- vested in the defendant. Con- 
sequently 110 evidence was let in as to the 
manner in which such vesting was effected, 
and conse(iLientl\’ it hardly lies with the 
defendant now to ydead that the plaintiir 
lias not proved an effective transfer of tne 

properties. . 

Apart frimi this, the whole of the appel- 
lant’s argument has been confined to the 
period dating from Ponnambala_ Chetty s 
death; but it is in evidence and it is not 
disputed now that the property entrustea 
to Sadayappa Chetty wa.s entrusted to him 
many vears before Ponnambala Cnei y 
died; the alleged trust being at the time 
one for the beiiefit of Poanamba.a Chett. 

himself. The bulk of the property ongim 
alh eutru:,ted was presumably moue> am . 

po.".sibly promissory-notes an J bonds, thei 

is no evidence at all that at that time 7 
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mortgages existed. Tlie transfer of the 
money and l)jnds, therefore, could beelfected 
by delivery; and if it was the intention of 
the parties that Sadayappa Clietly should 
hold the property as a separate fund to 
be accounted for by him to Pouuarnbala 
Ohetty, undoubtedly an express trust 
would be created. There being no im- 
moveable property, so far as it appears 
from the record, no registered instrument 
of transfer would be necessary; and the 
property would vest in Sadayappa CMietty 
by the mere transfer of possession coupled 
with the intention of the parties that such 
delivery of possession should vest the pro- 
perty in Sadayappa Chetty. The subsequ- 
ent direction by Ponnambala Chetty that 
the property should be held for the benefit 
of his wife and daughter was merely an 
alteration of the purpose of the trust; in 
both cases the property would have been 
held for a specific purpose. In this view of 
the case, undoubtedly an express trust 
within tlie meaning of s. 10 of the Limita- 
tion Act was created and, consequently, the 
plaintiff’s present suit cannot be barred by 
limitation. 1 do not, therefore, think: it 
necessary to ascertain in this wliether the 
mortgage-deeds had become vested in 
Sadayappa Chetty inasmuch as there is 
nothing to show that, when the entrustment 
was made, any immoveable properties, such 
as mortgages, were transferred. ^Their exist- 
ence now can be explained by the fact 
that Sadayappa Chetty dealing with the 
monies of Ponnambala Ciietty converted 
some of those moaies into mortgages; and, 
if the money vested in him, theju-oceeds 
thereof would similarly vest. Even if it 
were nece.ssary to prove vesting, it is pos- 
sible that the view taken by the learned 
Chief J ustice in Kistappa ClLetty v. Lakshnii 
Ammai(l), that the word ‘vesting’ means 
merely “properly having control of the pro- 
perty" would be sufficient to dispose of the 
case; but, as I am of the opinion that the 
parties did not go to trial on this question 
of vesting, the defendant having admitted 
that the property vested in him, it is un- 
necessary to further discuss this question; 
and I need not refer to the various author- 
ities, English and Indian, which have been 
referred to in the course of the argument, 
an argument which was largely beside the 
point with reference to the pleadings in the 
case. 

(U 72 Ind. Cas. 812; 44 M. L. J. 431 at p. 443; 17 L. 
Vr. 467; (1923) M. W. N. 281; 32 M- b. T- 317; (1923; A. 

I K (M.) 5TS, 


The appeal, therefore, fails and dis:ius^' I 
with co.'its. 

Krishnan, J,— The defendant, the ap- 
l)eliaiit in tliis appeal, is the husband of 
the plaintiff. Tlie plaintiff sues him for 
an account and for payment over of the 
moneys which she alleges her father Pon- 
nambala Chetty entrusted to his brother- 
in-law Sadayappa Chetty defendant’s 
father which on his death passed into the 
hands of the defendant. Defendant denied 
the entrustment and pleaded that jiro-notes 
and mortgage-bonds in his name were his 
own property and raised several legal i)leas 
and further contended that the suit was 
barred by limitation. In answer to the 
last plea plaintiff contended that her case 
fell within s. 10 of the Limitation Act and 
no limitation applied to it. The Subordi- 
nate Judge overruling the defendant’s 
pleas passed a decree in plaintiff’s favour 
and the de.endant has appealed to us. 

Tne only i)oint raised in the appeal is the 
one of liinitation. the learned Vakil for the 
appellant expressly stating that he gave 
up all other points. The question we have 
to decide is thus confined to whether s. 10 
applies on the facts of this case. It is 
clear from the evidence that Ponnambala 
Ciietty and his brother who were carrying 
on a money-lending business in Thiruvanna- 
malai but living in a small village near 
by, being apprehensive of the safety of their 
property purchased a house m Thiruvanna- 
malai, and gave it to their brother-in- 
Uw Sadayappa Ciietty to live in, free of 
rent, and' transferred their funds to him 
and got him to transact tlieir business on 
their behalf in his own name keeping 
separate account for the same. Fie was to 
render accounts and hand over the moneys 
and protits when demanded. Pounambala’s 
brother subsequently divided off from him 
and obtained from Sadayappa liis half 
share in those moneys and in the house. 
But S ulayappa continued to act for Pon- 
nambala till the latter’s death in PJ12. 
There is a body of evidence which there is 
no reason to discredit that just before his 
death early in 1912 Ponnambala instructed 
Sadayappa to continue the business as 
before and hold the moneys for the benefit 
of his wife and daughter, the plaintiff, 
Sadayappa agreed to it and acted accord- 
ingly. Sadayappa also died at the end of 
the year 19i2 and it is in evidence that 
just before his death he told his son the 

defendant to continue the arraagemeiit and 
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pay the ladies the monies of plaintiff's 
father when wanted. PlaintitT's inotlier 
I'rouixht a suit against lier sfai-in-law tlie 
defendant and j^ot a decif^e for the transfer 
to lier of a numher of i ro notes and bonds 
standinc: in tlie defendant's name but found 
to have Iteen taken with her husband's 
money. Fdaintiif has brou:;ht this suit 
after her mother's death hu' an acoomit of 
all moneys belon^ini? to her father whiidi 
the defendant collected and had not hither- 
to acconnted for and for payment over. 

On these faots the plainlitT contends that 
Sadayappa was an express trustee in whom 
monevs were vested hv lier father fr.r Mie 
specitfc purpose cd’ carryiu" on hi.'^ money- 
lending business, improving the estate and 
hamling (»ver the capital and protits to him 
on demand, a pnvpo.'se which afterwards 
(dianged liy her father into a similar one in 
favour of herself and lier mother; she, there- 
fore, ]»leads s. 10 a])[)lies. The defendant 
pleads that there is no fU’oof tliat any funds 
of the plaintilf's father wei-e veste<l in his 
father and even if so vested he savs tliev 
were not vested for any specific purpose 
and s. 10 could not a)>ply. According to 
him his father was only an agent of the 
plaintiffs father and as such an agency 
came to an end with his death in 1912 the 
suit is barred by limitation. 

Although the evidence on the point is 
somewhat meagre as to what actually took 
place when Sadayappa was installerl in the 
newly purchased house in Thiruvannamalai 
there is evidence to show that the funds 
of the plaintiffs father’s money-lending 
business were thereafter kept by Sadayappa 
and were lent out by him on bonds an<l 
mortgages taken eitlier in Ins own name or 
in the name of his son the defendant. Kx- 
hihit KKK the account produced and the 
other documents referred toby the Subordi- 
nate Judge in his judgment prove this. It 
is true that some bonds were taken in Pon- 
nambala's name and Ponnambala at times 
sent chits to Sadayappa for loans to be given 
to borrowers. But these circumstances 
do not interfere with the inference that 
Sadayappa was made a trustee and was not 
a mere agent. If he was only an agent he 
would not have taken bonds in his own 
and in his son's name for moneys got from 
Ponnambala. The near relationship of the 
parties, the fact that Sadayappa dealt with 
Ponnambala's moneys as if they Avere his 
own and took bonds in his and in his son’s 
jiame for such moneys when lent; the fact 


that he kept a separate account for these 
funds, the evidence as to Avhat took place 
at Pi-nnanibala's and Sadayappa’s deaths 
all point to the fact tliat Sadayappa was 
not a mere agent but Avas in reality a 
trn.-tee. 'J'liei’e is no force in the argument 
that the ]>ropei'lies were never properly 
ve.sted in the defendant's father by Pon- 
nainltala. In fact tlie defendant's case in 
the lower (.’ourt Avas not merely that the 
t>roperties weie vested in liis father and 
after his deatli in him but that they were 
actually his own properties. The plea noAv 
taken tliat the properties Avere not vested 
in his father i.s not consistent Avith that 
]iosition. The funds Avere all aiiparently 
in the sliaiie of moneys which liad only to 
be handed over to the defendant’s father 
Avith the intention of passing the property 
t ) him to vest them in liim. If there weie 
any pro-notvs or bonds in Ponnanibala's 
name at the time which re([uired endorse- 
ment or assiginnent in writing to transfer, 
they Were evidently subsequently realized 
and converted into mom'ys and taken by 
Sadayappa as no such notes or bonds exist 
now. Such taking with Ponnambala’s con- 
sent would vest those funds in Sadayappa. 
The contention that a registered instru- 
ment Avas reijiiired to create a trust Avilh 
reference to immoveable property like a 
mortgage interest is of no avail here as it 
is not shown that at the time the funds 
Avere A^ested in Sada 3 ’appa any portion of 
them consisted of mortgage securities. The 
mortgage-bonds that now exist AA'ere taken 
in defendant's name his father for 

moneys lent out b^* him Avhicli Avere already 
A'ested in him though they AA'ere originally 
])art of Ponnanibala’s estate. I have no 
doubt that Ponnambala’s money Avas legal- 
ly vested in Sada.vappa in trust. The evi- 
dence also shoAvs that the specific purpose 
of the trust Avas to carr^' on money-lending 
Avith those moneys and to increase the 
estate b,v addition of profits by way of 
interest and hand OA*er Avhen called on to 
Ponnambala. It AA'as clearly open to Pon- 
nambala, the funds being already vested 
in Sadayappa, to alter the propose of the 
trust bA* mereh- directing him to hold them 
for the benefit of his Avife and child as he 
did just before his death. It seems to me 
that all the conditions necessary' for the 
application of s. 10 of the Limitation Act 
exist in this case and the Subordinate Judge 
was right in overruling the plea of limi^- 
tion, as under s. 10 the defendant as the 
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legal representative of the trustee is equal- 
ly barred from pleading the Statute. 

As this case turns in the facts proved here 
which clearly bring it within the section, 
it is not necessary to refer to any authorities 
on the exact meaning of the section. The 
case cited in Krishiia Pattar v. Lakshmi (2) 
to which I was a party is clearly distinguish- 
able as that was a case of a constructive 
trust. The case in Bhuranbhai v. Bai 
Rukmani (3) is more in point. 

I agree that the appeal fails and should 
be dismissed with costs. 

V. N. V. 

z. K. Appeal dismissed. 

(2) 66 Ind. Cas. 858; 45 M. 415; (1022) M. W. N. 117; 
42M. L. J. 119: 30 M. L. T. 238; (1922) A. I. R. (M.) 
57; 15 L. \V.886. 

(3) 32 B. 394; 10 Bom. L. R. 510. 


CALCUTTA HIGH COURT, 

Appeal from Appellate Okper No. 282 

OF 1923. 

May 4, 1925. 

Present: — Justice 8ir Babington Newbould, 
Kt., and Mr. Justice Pearson. 
Srimati JAMILA KHATUN and others — 
Judgment-Debtors — Appellants 

versus 

GOUR MOHAX DUTTA— Decree-Holder 

— Respondent. 

Civil Procedure Code (Act V’ of lOOS), s. Ii7 — 
Execution of decree — Examination of applicant on 
commission — Lengthy cross-examination — Refusal to 
answer questions — D ismissal of a ppl ication — - 1 ppea I 
— Procedure. 

On an application tinder s. 47 of the C. P. C. the 
petitioner, a lady, was examined on commission for 
over three hours and she then refused to austyer 
anymore questions put to her in cross-examination 
on the ground that her head wa.s puzzled. The 
Commissioner submitted his report to the Court 
which passed an order tliat the evidence of the 
petitioner should be discarded altogether. The 
petitioner thereupon refused to produce any more 
evidence in support of her case and her application 
was dismissed. On appeal: 

Held, (1) that in the circumstances of the case the 
evidence of the petitioner should not ha\'c been dis- 
carded ; 

( 2 ) that the petitioner was justified in refusing to 
produce any further evidence in support of her appli- 
cation, inasmuch as her only remedy was to obtain an 
order of dismissal of her application and prefer an 
appeal against that order. 

Appeal against an order of the District 
Judge, Noakhali, dated the 20th June 1923, 
affirming that of the Munsif, First Court, 
at Suhdaram, dated the 6th January 

i023. 


Babu Jitendra Kumar Sen Gupta, for the 
Appellants. 

Babu Gohinda Chandra De Roy, for the 
Respondent. 

JUDGMENT.— This is an appeal 
against the order of the District Judge of 
Noakhali affirming the order of the Munsif, 
First Court, Noakhali, dismissing an appli- 
cation under s. 47 of the (\ P. (’. The peti- 
tioner who is tlie appellant was examined 
on commission from 9-30 a.m. till 1 p.m. She 
then refused to answer any more question 
put to iher in cross-examination on the 
ground that lier head Avas puzzled. The 
commission then closed the examination 
and submitted his report and the Munsif 
held that she deserved examplary punish- 
ment as a witness for her conduct and 
thought that the mere discarding of her evi- 
dence would be sufficient punishment. The 
learned District Judge has held and we 
agree with him tliat this order of the 
Munsif was wrong and the evidence should 
not have been discarde<l. lie has lield, 
however, that the Muiisif Avas right in 
rejecting the application on account of 
Aviiat subsequently happened. At a sub- 
sequent date Avhen tiie case came up for 
hearing the petitioner had some Avitnesses 
present but declined to examine them. The 
learned District Judge is of the opinion 
that had the evidence of the Avitnesses pre- 
sent been taken they might have estab- 
lished her case and that she should have ■ 
examined these Avitnesses before appealing 
on the ground that her oavu deposition was 
Avrongly excluded. 

We are unable to agree Avith this view of 
the learned District Judge. When her oavu 
evidence, Avhich Avas presumably the most 
important evidence on her behalf, AA^as dis- 
carded it may aa'cII have been useless for her 
to proceed Avith the examination of the 
other Avitnesses. The only Avay by Avhicli 
she could get the Avrong order rejecting her 
deposition set aside Avas by appealing 
against the order rejecting her application 
and she was Avell advised to have such' 
an order passed as soon as possible. 

We accordingly allow this appeal. We 
set aside the order of the District Judge 
and also the order of the Munsif rejecting 
the petitioner’s application and the order of 
the Munsif dated the 6th December 1922 
discarding the petitioner’s evidence and 
direct that further enquiry be made into 
the matter. 

The appellant will get her costs in thi^ 
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and ia the lower Appellate Court. We 
assess the hearing fee at 2 goM mohnrs. 

■/_ K. *lppea/ alUni'i d. 


RANGOON HIGH COURT. 

Civil Appeal Xo 20 oi- 1M21. 

May 2(>. 1925. 

Present : — Mr. Justice lieald aiul 
Mr. Justice Rutledge. 

Pl^NTSllWAMl iNI) A.VOTIIEK — 

.VpPEI. LASTS 

versus 

5'EERAMCTH axd anothei:-- 

Rksponuen'ts. 

Hindu Law -Minor -Gnnrdinii. power of to refer 
(lisjintt t‘> arhitrafion -Award, whether bifulimj on 
minor. 

Pii'ler till' Hin'lu Law all a<’t> of a nntmal gviardinii 
whicii tho infiiit rnifilu, if -a'age, reasonably and pru- 
dently <lo f.'i- liitnself. must l)e tiplicdd when <lone for 
liim by llr- guardian. A natural guardian lias, lliere- 
fore, power t-' s ilunit a dispute to arlntration on 
behalf of the minor, if the submission is for the beiietit 
of the minor and the minor would in sueh a case be 
bound by the award made by the arbitrators on such 
submission, [p, n"Pcol. 1.] 

Appeal against a decree of the District 
Court, Hentliawaddv, in (.hvil Suit No. 48 
of 1923. 

Mr. Bhattacharia, for the Appellants. 

Mr. Aiyanyar, for the Respondents. 

JUDGMENT.— The 1st respondent 
sued for the administration of the estate 
of his father Udaya Servai, who died 
about 1909. and for the recovery of his 
share uhich he alleged to be one-half, 
from appellants. He joined as one of the 
defendants his brother, the 2nd respondent, 
whom he alleged to be entitled to the 
other half of the estate. He claimed that 
he was within limitation because he was 
only two years over the age of the majority 
and also because he had only recently been 
excluded from joint enjoyment of the 

6Stf3^t6* « 

Appellants’ defence was that two respond- 
ents were illegitimate children of Udaya 
Servai and that the 1st appellant being 
the only legitimate son was so'ely entitled 
to the estate. They also pleaded that in 
accordance with an award which was made 
on a ref erence to the arbitration of a pan- 
chayat shortly after Udaya Servai s death, 
they had paid and respondents had accept- 
ed Rs. 1,000 in full settlement of their 

in respect of the estate. 


Tlic 2nd appellant and the mother of the 
respoudeuts are sisters. Udaya Servai lived 
with them hotli at tlie same time aud had 
cliildren Ly the 1st appellant being 

his son hy the 2iid appellant, and the res- 
pondents l>eing Jiis sons by her younger 
sister Miuachi. 

The Trial Court held that both were 
wives and that the Ist appellant and the 
respondents were all three legitimate sons 
of Udaya Servai and as such were entitled 
to share eciually in his estate. 

Appellants allege in appeal that the 1st 
respondent's suit was barred by limitation, 
that respondents were merely illegitimate 
children, that even if they were legitimate 
their share would be one-fourth each and 
not one-third because there was^ another 
son who died after Udaya Servai’s death, 
that respondents were bound by the award 
since Minachi, being their mother and 
natural guardian, had power to refer their 
claims to arbitration and to bind them by 
such I'eference, and that having enjoyed 
the benefit of the award, they are estopped 
from denying its validity. 

The 1st respondent filed a cross- oV>jectiOn 
alleging that the 1st appellant was illegiti- 
mate, and that, therefore, he (1st respond- 
ent) was entitled to one-half and not to one- 
third of the estate 

It is, in our oj^inion, proved beyond doubt 
that there was a reference to arbitration and 
an award, and, if the 1st respondent is 
bound by the reference and the award, he 
clearly has no case. 

The learned Judge in the lower Court 
held that the reference could not bind him 
because be was a minor. 

The case of Subrammal (1) 

is almost exactly parallel to this case. In 
that case also there were two widows and 
two families, a minor son on one side, and 
two sons on the other. The mother of the 
one son claimed that the husband s estate 
ought to be divided equally between the 
two families, while the mother of the two 
claimed that it ought to be divided in o 
three shares; of which she or her ^ 
should get two The widows agreed to 
abide bv the decisio.a of a panchayat and 
they and the minor son signed a reference 
to arbitration. The award of the panchayat 
decided that the property should be dividea 
into equal moieties. The mother of the 
two refused to accept the award, and me 

{ 1 ) dS01-C5} 2 H. C. li. 4". 
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other widow sued for a half share accord- 
ing to the award. It was contended that ^t, imitation. „,„,.idpcl tm- a fenint in s. 27 of 

the award was invalid, because the minoi T';'- P p 
could not be bound hv the reference or oy the Lan iio,.! and lonant n „ , „ ^ 

his mother's act in agreeing to it. the 
learned Judges said that all acts o 
guardian which were such as an infant 
might, if of age, reasonably and prudently 
do for himself, must be upheld when done 
for him by his guardian__ If that I’^cis on 
is still good law, it is siitlicient for the dis- 
posal of the suit, since we see no I'enson to 
believe that the reference in this case was 
not for the benefit of the first responde t 

and was not an act which he might reason- 
ably and prudently have done for 
The case was cited in Romon kissen 6e( v. 

Hurrololl Sett (2] ^vhere the learned Judge 

said that, “the cases appear to show that 
a natural guardian has power to suli"' 
arbitration," though the minor is, ofcoii se^ 
entitled to set aside the award on eomin,, 
of age on proof that it was not for his 
benefit, and in the cases of 'Safcrappii v- 
Shivappa lz) where a reference to arbitiation 

was made by the father of a minor as his 

guardian, the award, which was impu^ne 
by the minor as unfair, was upheld on the 
ground that it could not be said that the 
agreement when it was entered into was no 
a fair subject of compromise of disputed 

^ y ^ •la 


and doubtful rights. 

In these circumstances we hold that the 

award in this case was binding on the hrst 
respondent and was a bar to ihis sui , a 
we set aside the judgment and decree of 
the lower Court, and dismiss the suit. 

The first respondent will bear the appel- 
lants' costs throughout. 7- • 

2 Decree dismissed, 

(2) 19 C. 334; 9 Ind. Dec. (n- s ) 6GJ- 

(3) 8 Ind. Cas. 617; 35 H. lo3; 12 Bom. L. R. 984. 


“'wul(ue''a'ul’nant seeks lo iveo' -r 

of land on tin- [‘U’;,', ,nd the defendant 

.“i;' .d' ilr. 

SXid S' 

\ppeal against a decree of the Sub- 
ordinate Jud'^e First Court, Sylhet, dated 

the nth of December 1922, reversing that of 
the Munsif, Second Court at Moulvi Hazai, 
dated the .3lst of January 1922. 

^ Babus Birendra Kumar De and lutesh 

Lai S/iomc, for the Appellants. 

Ba.h\.i Uemendra Kumar Das, ioT the Ke 

spondents. 

Mukerji, J.-The only question 
support of this appeal is a nuestion 

limitcition* j o ax'Via avp 

Def-ndants Nos. 1 and 2 who at 
appellants in this appeal contend that 
plaintiffs' suit was barred 

re''spe‘cfivrparUcl^° in their 

fStfMS'h “ 

thern'’from their father Ganeah 

the vear 1320 corresponding to 1914 the 

nlaintiflV father left the village for 9^rtaiii 

purposes of his own and that the principal 

Lfe^ndants, namely, defendants Nos. 1 to 3 

taking advantage of^the absence of the 


in 

of 

the 

the 


CALCUTTA HIGH COURT. 

Appeal fkom Appellate Decuee No. bod 

OP 1923. 

May 25, 1925. 

Pi'esent : — Justice Sir Ewart Greaves, IvT., 

and Mr. Justice Mukerji. 

O O BI N D A C H A N D R A 0 H AK R A- 

VARTY amo ANOTUrtR — Defbsdants Nos. l 

a14u 2 — Appbli.amts 
rc rsus 

PRAKASH NATH ano othkrs— 

PlAlsflFFS-IlESPONnESTS 

Landlord and Tenant Procedure Act {Vlll of jaoj), 


nfalnfiffs' father settled the lands of this 

?o(e with the other defendants, namely 
nantaXos 4 and 5, that subsequently 
the^principal defendants instituted ^ 

„ trainst the defendants Nos. 4 and 5 

n flecree in ejectment as against them. 

The plaintiffs, therefore, alleged that it was 

Lcessary for them to have a declaration of 

their title to the jote and to have a decree 

also for confirmation of their possession 

therein when the suit was the 

decree referred to ahove^ was executed by 
the defendants Nos. 1 to .5 against the other 
defendants and upon that on the applica- 

tion of the plaintifis their plaint was amend- 
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ftd and a prayer was includied to the eflect 
that they should be awarded a decree for 
khas possession. In the plaint two schedules 
of ])roperties were given sch. (A) being 
the lands in respect of which the declara- 
tion of title and recovery of possession 
were sought for and sch. (B) being the 
lands which, it was alleged on behalf of 
the plaintilTs, had been given by them in 
mortgage to some third party. The plaint- 
iffs' case was that their father, at the time 
of leaving the village arranged witli the 
defendants Xos. 1 and 5 to cultivate the 
lands of sch. (A) in /d/u;/, and that 
they had never abandoned the holding in- 
asmuch as they were in possession of 
sell. (A) lands through the defendants 
Nos. 4 and 5 and of sch. (B) lands 
through the mortgagee who was in i)ossess- 
ion thereof. 

Of the defendants defendant Xo. 3 did 
not appear nor the other defendants, namely, 
defendants Xos. 4 and 5, only defendants 
Xos. 1 and '2 entered appearance and con- 
tested the suit. Their case substantially 
was that the plaintiffs were not the holders 
of the jotc which according to the plaintiffs 
comprised of the lands covered by schs. 
A and B and they had no mourashi 
right therein but they were the tenants in 
respect of the lands covered by Sch. A 
and also of other lands which they held in 
the village, that they or rather their father 
had as a matter of fact abandoned the ten- 
ancy without making any arrangement for 
payment of rent and that thereafterthe prin- 
cipal defendants had taken khas possession 
of the holding and had settled it with the 
other defendants, namely, defendants Nos. 4 


and 5. , , ■ 

The learned Munsif dismissed the suit 

holding that it was governed by s. 27 of 
Act Vill of 1869 and that inasmuch as 
the suit had been instituted beyond one 
year from the date on which the principal 
defendants had taken possession of the jote, 
that is to sa>% April 1914, the suit was 

barred by limitation , • 

On appeal preferred by the plaintiffs the 
learned Subordinate Judge decreed the 
plaintiffs’ suit. His findings were that the 
lands of Bch. A had not been settled 
with defendants Nos. 4 and 5 by the Plaint- 
iffs’ father as has been alleged on behalf of 
the plaintiffs, that the principal defendants, 
T.amelv, the landlords had never taken khas 
possession of the said lands, that the 
plaintiffs’ father did not abandon the jote 


and that, therefore, the principal defendants 
had no justification in law for settling the 
disputed lands with the defendants Xos. 4 
and 5 after the plaintiff's’ father had left 
the village with his family. The learned 
Subordinate Judge was of opinion that the 
law applicable to the case was not the one 
contained in s. 27 ol Act VIII of 1869, but 
the ordinary Law of Limitation, namely, 12 
years from the date of dispossession. In 
this view of the matter and upon those 
liiidings the learned Subordinate Judge 
has, decreed the plaintiff's suit, the defend- 
ant.s Nos. 1 and 2 have preferred this 
appeal. 

In support of the contention put forward 
on behalf of the appellants reliance has 
been placed upon certain decisions of this 
( ’ourt uotably the decision in the case of 
jSri7iath Bkattacharji v. Ram Ratan De (1). 
It is also contended on behalf of the 
appellants that the rulings referred to 
by the learned Subordinate Judge have no 
application whatsoever to a case like the 
present one. 

I may say at the outset that the two 
cases upon which the learned Subordinate 
Judge relied, namely, the cases reported as 
Kallida Pershad Dutt v. Ram Hari Chucker- 
bxLttij (2j and Basarut Ali v. Altaf Hosain 
(3h are clearly distinguishable on the facts 
and that they have no application to a case 
like the present one. So far as the case of 
Sriaath Bhattacharji v. Ram Ratan De (1) 
is concerned it was held in that case by 
AVilson and Ghose, JJ., that when the 
plaintiff alleged that he was the holder of 
a jote under the defendant by whom he 
had been forcibly dispossessed and sued for 
a declaration of his title and for restora- 
tion to possession; and the defendant did 
not question the plaintiff’s tenure nor his 
original title, but denied the forcible dis- 
possession and alleged that the plaintiff 
had relinquished the land, the suit was not 
one to try a question of title, but was 
governed by the one year’s period of limita- 
tion prescribed by s 27, Bengal Act VIII of 
1869. In that case the plaintiff's title as 
tenant in respect of the holding from which 
he had been dispossessed was not question- 
ed on behalf of the defendant. There was no 
question of title either raised in the suit or 
decided by the Court except that on the one 

(1) 12 C. G06; 6 Ind. Dec. (x. s.) 412. 

^^2) 5 C. 317; 2 Shome L. R. 251; 2 Ind. Dec. (-'f- s.) 
813 

(3) 14 0 624; 7 Ind. Dec. (x. s.) 414. 
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liand the plaintiff alleged that he had been 
dispossessed by force and the defendant oii 
the other alleged that the plaintiff had 
relinquished of his own accord, ll is true 
that the dispO'Sescion was in respect of a 
holding to which the plaintiff’ claimed title, 
bat in reality no question of title to the hold- 
ing arose in the suit. The facts are entirely 
different from those of the present case. 
The plaintiff's case in the present suit 
was that the jote consisted of two plots 
of land described in schs. (A) and (B) to 
the plaint. The defendants’ case was that 
there was no jote in so far as the lands 
mentioned in the sch. fB) were concerned, 
that the plaintiff's were tenants in respect 
of the lands covered by sch. (A) and of 
some other lands. The plaintiff's’ jofe right, 
therefore, was undoubtedly (lenied in the 
present suit. A question as to the plaintitfs’ 
title did arise in the present suit, a dis- 
tinct issue, namely, Issue Xo. 12 was framed 
and though in view of the other findings 
arrived at by the Munsif it was not neces- 
sary for them to go into that issue, the 
point was gone into by the lower Appellate 
Court, and decdded in plaintiffs’ favour. 
To such a case s. 27 of Act VIII of 1869 
does not applj'. Reference in this con- 
nection may be made amongst others to 
the case of Joyunti Dasi v. Mahomed Ally 
Khan (4) in which Mr. Justice Wilson 
and Mr. Justice Macpherson held that the 
limitation provision of s. 27 of the Bengal 
Act VIII of 1869 had no application to a 
case in which the plaintiff' relied upon 
his title and sought to recover possession 
upon the strengtli of tliat title and in which 
the defendant denied that title. In the 
present case it was not possible for the 
plaintiffs to recover a decree for posses- 
sion unless and until they had succeeded 
in establishing, their right to the jote. 

There is also another case to which I 
may refer, namely, the Full Bench deci- 
sion of this Court in the case of Tamiz- 
ud-din V. Ashrub Ali (5) where Mr. Justice 
Ghose in concurrence with the other learn- 
ed Judges who formed the Bench laid 
down that the summary remedy that was 
provided for a tenant in s. 27 of Bengal 
Act VIII of 1869 is what is to be found 
in s. 9 of the Specific Relief Act for all 
classes of persons. On no conceivable 
view of the facts of the present case can 
it be said that the suit resembles a suit 

(4) 9 C. 423; 4 Ind. Dec. (n. s.) 030. 

ip) 31 C 017; 8 C. W. N. 446. 
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under s. 9 of the Specific Relief Act for 

recoverv of possession. 

In my opinion the learned Subordinate 
Judge was, therefore, correct in taking 
the view that the law applicable \yas not 
that contained in s. 27 of Act \ 111 of 
1869 but the general Law of Limitation, 
namely, 12 years from the date of disposses- 
sion. 

Then, again, there is a further difiiculty. 
The learned Subordinate Judge has dis- 
tinctly found that the landlords never took 
khas possession. Tliis liinling, if correct, 
can only mean that even if the plaintiffs 
be held to have been dispossessed that 
dispossession was not by or at the instance 
of the landlords. I am. therefore, of opinion 
that the decision of the learned Subordi- 
nate Judge is correct and that this appeal 
should bo ilismissed witli costs. 

Greaves, J. -I agree. 

R. Appeal dismissed. 

z. K. 


RANGOON HIGH COURT. 

Civil Revision’ No. 16 of 1925. 

June 8, 1925. 

Present:— Mr. Justice Doyle. 

SIVA DASS DEY— Applicant 

versus 

ASHABI and another— Respondents. 

Jh'ovincial Small Cause Courts ffcN (IX oj lliS7), s. 2S 
-lieoisiou ■Question of fact In erfe.rence by Ihyk 

Court. , . , 

TUf* plu'iis'* “aocorainK to la"' the 

I’rovincial Small Cause Courts A<a does not oxclude 
cas -s in \vhi<'li there* has boon a fjiossly erroneous 
decision of a question of fact. The lLi«h Court will 
not. however, under that seeboa interfere in revision 
with (luestions of fact unless it can he shown that the 
conclusions of fiict are so perverse as to lead to a 
conclusion that the Judge made no serious attempt to 
deduce them from the evidence before l un or was 
utterly inculpable of making such a deduction, [p. ObO, 

col I 

TlW failure of the C>urt to suggest an alteration in 
the frame of the suit does not amount to a material 
error of law or procedure so as to entitle the High 
Court to interfere with the decree in revision under 
s 2 j of the Provincial Small Cause Courts Act. ] 

'Uevidioii agaiiiHt a decree ot the Small 
Cause Court. Moubueia, iu Civil Regular 
No. 726 of 1924. 

Mr. X. K. Bhaltachartya, for the Appli- 
cant. , ^ 

Mr. Thein Maung, for the Respondents. 
JUDGMENT*— Siva Dass Dey sued 



Ashabi and Mohammed; Sultan as legal 
representatives of Ma Sa for Rs. 470 in the 
Small Cause Court of -Moulmein. 

Ashabi, in her written statement, admit- 
ted the claim. The learned Judge of the 
Small Cause Court of Moulmein decided 
that the evidence had failed to establish 
the liability of ^la Sa, and, considering 
that AshaV)i had admitted the claim in 
collusion with Siva Dass Dey, opined that 
whatever liability there was for the money 
would be the liability of Mohammed Sul- 
tan personally, and dismissed the suit 
against both Ashabi and ^Mohammed Sul- 
tan. 

In revision it is urged that there should 
have been a decree at any rate against 
Ashabi ; that Siva Oass Dey should have 
been allowefl to amend his plaint so as 
to sue Mohammed Sultan in the alter- 
native personally ; and that the evidence 
went to show that the estate of Ma Sa was 
liable. 

The Advocate for the applicant has 
argued that, where substantial injustice is 
patent on tlie face of the record, the 
High Court has power, under s. 25 of the 
Provincial Small Cause Courts Act, to go 
into the question of fact. 

In Soohramonicn Chetty v. D. D. Coath 
(1) Fox, J., held, that a High Court had 
no juris<iiction to interfere in any case in 
which the decision rested solely on facts. 
He again atlirmed this principle in ilurdut- 
roij Xcnidaiall V. Burma Uailways Company 
Limited (2). This decision was followed 
by Bigge, J., in Mating Ba Kin v. Maung 
lipaw (3). The decision in Soobramonien 
Chetty V. D. D. Coath (l)was based on the 
decision in Poona City Munii ipality v. 
Ramji d), where it was stated that "an 
error of law or procedure in the Small 
Cause Court confers jurisdiction upon the 
High Court to exercise the power com- 
mitted bv that section." The Judge, who 
laid down that principle did not, in my 
opinion, intend the principle to be exhaus- 
tive ; indeed the sentences of his judg- 
ment. which immediately follow, make that 
clear* and it will be noticed that he stated 
later on that, "The Legislative intended 
to confer the most ample discretion on 
the High Court." This view was taken 
in Xathvrarn Shivnarayan v. Dhularam 

f P 7 bur. L. K. 15. 

(2) 7 bur. L- K. 211. 

;3) 10 bur. L. R. 298. 

( 4 ) 21 b. 250; il Ind. Dec. (s. s.) 169. 
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Hariram Martcadi (5\ where it was held 
that a High Court had power in excep- 
tional cases to interfere with decisions 
on fpiestions of fact. In Turner v. Jog- 
mohan Singh {(>' tlie Allahaljad High Court, 
after reviewing a number of orders and 
judgments of the Allahabad High Court 
inclufling some refeii’ed to by Mr. Justice 
Fox, has laid down that a High Court 
is not precluded from interfering in ex- 
ceptional circumstances with a decision on 
fact. 

M ith all due respect it appears to me 
that the interpretation placed on s. 25 of 
the Provincial Small Cause Courts Act 
by l-'ox, J., was unduly narrow. The sec- 
tion itself is very vaguely, and in my 
opinion, intentionally vaguely, worded. Tlie 
phrase "accoi'ding to law" cannot be held 
to exclude cases in which there has been 
a gro=isly erroneous decision on fact. On 
the other hand to say that a High Court 
should interfere where there hasbeen sub- 
stantial injustice due to an erroneous 
decision on fact would be practically to 
make the High Court a Court of Appeal 
from the Stiiall (’ause Court, since in the 
majority of cases, erroneous decisions on 
fact essentially result in substantial in- 
justice. _ It ma,v be taken, therefore, that, 
unless it can be shown that the conclu- 
sions on fact were so perverse as to lead 
to a conclusion that the Judge made no 
serious attempt to deduce them fi'oni the 
evidence before him or was utterly incap- 
ableof making such a deduction, a High 
Court will not interfere on revision in ques- 
tions of fact. 

Xo such case has been made out in the 
pre-ent instance. 

1 cannot regard the failure of the learned 
Judge of the Small Cause Court, Moiil- 
mein, to suggest an alteration in the frame 
of tlie suit as a material error of law or 
procedure. From the books produced by 
the plaintiff himself, it was clear that he 
could have sued Mohammed Sultan in his 
personal capacity as well as in his repre- 
sentative capacity. He made no applicat ion 
throughout the case, although represented 
by a Pleadei, for amendment of tl.e plaint. 
1 do not consider, therefoie, that it was 
necessarily the duty of the Judge to have 
suggested an amendment. 

(5/ 59 lucl. Cas. 267; ^5 B. 292; 22 Bom. L. R 

no'‘. 

(6; 27 A. 531; 2 A. L. J. 297; A. W. N. (1905} 77. 
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The application is dismissed with costs 
two gold rnohiirs. 

Z- K. Application dismissed. 


CALCUTTA HIGH COURT. 

Appeai.s fkom Appellate Decrees Nos. 936 

TO 938 OF 1923. 

May 27. 1925 

Present: — Justice Sir Ewart Greaves, Kt., 

and Mr. Justice Mukerji 

Srimati JASODA SUNDARI CHOU- 
DHURANI alias PROVABATI 
CHOUDIIURANI — Plaintiff 

— Appellant 

V€ TSU S 

LAL MOHAN BASIT and others — 
Defendants— Respondents. 

Hindu Law — Dayabhag School — Joirit family — 
Property acquired in name of junior member — Pre.’ 
aumption—Test. 

The presumption that all properties acquired by a 
rneinber of a joint Hindu family must, in the absence 
of evidence to the contrary, be deemed to bo the pro- 
perties of the family does not apj>ly to a case in 
which the joint family is constituted only bv a father 
and sons governed by the Dayabhag School’of Hindu 
Law. ^ In other cases of joint families governed by 
that School the presumption would ajjply. [p GS2, col. 

^•J 

S\ here the question is wliether property standing in 
the name of a junior member of a Hindu family is a 
self-acquisition the criterion is to consider from what 
source the money came with which the purchase- 
money was paid. In the absence of evidence tliat the 
junior member had not separate funds or that the 
property in question was purcha.sed with money 
belonging to him, the presumj>tion is clear and 
decisive that it was acquired by the head of the 
family in the name of the junior member and that it 
was not the self-acquired property of the junior 
member. This presumption applied equally to a 
family governed by the Dayabhag Scdiool of Hindu 
Law ns also to such a family consisting of a father 
and his sons. [p. G82, cols. 1 2.] 

Appeals against the decrees of the Sub- 
ordinate Judge, Khulna, dated the 3lst of 
October 1922, reversing those of the Munsif, 
First Court, at Bagerhat, dated the 29th of 
July 1921. 

Babu Anilendra Nath Roy Choudhury, 
for the Appellant. 

Babu Peary Mohan ChatterjeCy for the 
Respondents. 

JUDGMENT, ' 

Mukerjee, J. — These three appeals 
arise out of three suits for rent wheiein 
the plaintiff claims 8 annas sliare of rent 
due lor.ttd*ee holdings making the tenants 


principal defendants and the other 8 annas 
co-sharers pro forma defendants. The suits 
were decreed by the Court of first inslance 
and after several interlccutory proceedings 
were dismissed by the learned Suboidinatc 
Judge on appeal. 

One Kali Kumar Bose had two sons 
Kailas and Ram. The original plaintiff 
was the widow of Ram. I'he co-sbnrer 
landlords, pro forma defendants, are the 
heirs of Kailas. Tiie pioperties in suit ueie 
acquired during the lifetime of Kali 
Kumar in the name of Kuilash. Kali 
Kumar died in the year ltt93 and the pro- 
perties are said to have been acquired 
between 1880 and 1886. Two of these pro- 
perties were acquired in the name of third 
parties and they subsequently e.xecuted 
deeds of release in respect of them in 
favour of Kailas. 

The que-ition which arisesin these appeals 
is as to whether the pniperties were those 
of Kali Kumar or of Kailas and that is 
the sole point of controversy in these 
appeals. 

In deciding this point the learned iSub- 
ordinate Judge helil that the onus of prov- 
ing that the properties were those of Kali 
Kumar lay upon the plaintiff, and being 
of that opinion he thouglit that tlie plaintilV 
had failed to discharge that onus and in 
that view of the matter he dismissed the 
plaintiff’s suits. 

The question of onus is intimately con- 
nected with one or other of the presump- 
tions of Hindu Law which are relevant to 
a case of liis description. It has been 
argued before us on behalf of the appellant 
that in dealing with this question of onus 
the learned Subordinate Judge was in error. 
The properties having been acquired dur- 
ing the lifetime of Kali Kumar when Kali 
Kumar and his sons Kailas and Ram were 
members of a joint familj' governed by the 
Dayabhag School of Hindu Law and there 
being nothing to show that Kailas had 
separate funds, it is urged, that it should 
have been held that Kali Kumar was the 
owner of the properties and it was for the 
defendants to prove that Kailas had any 
separate funds out of wliichthe acquisition's 
were made. 

On behalf of the respondents it has been 
argued that this presumption does not arise 
in a case in which the members of the 
family are the father and his sons and re- 
liance lias been placed on their behalf 

upon the decision of this Court in the case 





cas 
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of Sarada Prosad Roy v. Mahanandn Roy 
(1;. The head note of that case runs in 
these Avords. "The presumption of law 
that, while a Hindu family remains joint, all 
property inclu-ling acquisitions made in 
the name of individual meml^ers , is joint 
property does not apply to the case of a 
joint family governed by the Dayabhaga." 

As has been i»ointed out in the case of 
Ramauaffi Chatterji v. Kusum Kamini Debi 
(2) the head note of the case in Sarada 
Prosad Rny v. Mahananda Roy (1) to which 
I Ivive referred is misleading. All that 
that case decides is tiiat luider the Daya- 
bhag a family consisting of father and his 
sons cannot he regarde 1 a joint Hindu 
family in the technical sense an.l conse- 
quently the presumjUioii referred to in the 
head note quoted a\}Ove does not ai)i)]y to 
such a family. On a reference to the ob- 
servations contained in page do I* of the case 
in Sarada Pmsad Roy v. Maliananda Roy 
(1). it is clear that in that case the family 
consisted of a father and Jiis sons and the 
contention that was put forward in that 
case was tliat all the [iroperties ac<piired 
by a member of a joint Hindu family are 
properties of the family as a whole and the 
learned Judges observed that that presump- 
tion put in the way in which it was for- 
mulated before them by the learned \'akil 
api)e-iring for the respondent in that case 
coul I not be taken as correct in all circum- 
stances and that it wouM not arise in a case 
in which the fatlier and the sons form 
members of a joint family governed by the 
Dayabhag School of Law. Ordinarily in 
other cases of joint family governed by the 
Dayabhag School the presumption of Hindu 
Law that while a family remains joint all 
profjerties including acquisitions made in 
the name of individual member is joint 
property does appl}’. See the case of Hama- 
natJi Ckatterjec v. Kusum Kamini Debt {2} 
and the otiier cases cited in the judgment 
of this Court in that case. 

In the present case the family as it stood 
at the time of the acquisitions consisted of 
Kali Ivumar, his son Kailas and i>robably 
also his son Ram. Tlierefore, this presump- 
tion of Hindu Law cannot apply to the 
present case. But there is another pre- 
sumption also which is relevant and which 
is founded upon the principle that where 
the question is whether property standing 
in the name of a junior member of a Hindu 

(1) .31 C. 448 

(2) 4 G. L. J. 56. 
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joint family is his self-acquisition the 
criterion is to considei' from what source the 
money comes with which the purchase- 
money isj)ai 1. I'lierefore, in the absence of 
evidence that the junior member had any 
separate funds or tiiat the propert}* in ques- 
tion was purchased with money belonging 
to him the presum|)tion is clear and deci- 
sive that it was a'^cpiiietl by the head of 
the family in the name of the junior mem- 
ber and that it was not the self actpiired 
property of the junior member. J'Jiis pre- 
sumption aj)f)lies to a family governed by 
the Dayabhag School of Hindu Law as 
also to such a .'amily consisting of a fatlier 
and his sons, as would appear from the 
decision of tlie Judiciil Conmittee in the 


of Ibirbati fj.i.si v. Raja Haikuntha 
I /L' (J). 'I'he question, tlierefore, is 
whether in tlie present case it his been 
proved that the t)ro]ierty in ([uestion was 
purchased with money belonging to Kailas, 
and also whetlier it has been jiroved that 
Kailas had any se|)arate funds of his own. 
So far as this question is c.oncerned tliere 
is no evidence to show that the property 
was purchased with se]mrate funds of Kailas 
but our attention has been drawn by the 
learned \ akil for the respondent to a 
passage in the judgment of the learned 
Subordinate Judge as containing a finding 
to the effect that at the time when the 
property was accpiired Kailas had separate 
property of his own. Now the passage in 
the judgment ta wliich reference is made 
runs in these words. ‘ It may at once be 
acce[>ted from tlie evidence even on the 
defendant’s side that Ram and Kiilas were 
in possession of joint funds aal tint they, 
Avere also in possession of separate funds.” 

1 am very doubtful whether this finding 
really relates to the point of time at which 
the ac(iuisitions were made, that is to say, 
the period from 16S0 to 188() when Kali 
Kumar Avas alive. The reasons for this 
doubt are these: The first part of this 
finding is to the effect that Ram and Kailas 
Avere in possession of joint funds. That 
evidently refers to a period after Kali 
Kumar’s death, for so long as Kali Kumar 
was alive, it cannot possibly be said that 
Ram and Kailas were in possession of joint 
funds. 1 see no reason to hold that the 
other part of the finding that Ram and 
Kailas were i:i possession of separate funds 


♦Pago of 31 C. — 


(3i 22 Ind. Cas. 51; 19 C. L. J. 129; 15 M. L. J- 
(1914^ M. W. X. 42; 12 A. L. J. 79; 18 C. W. X. 428; 16 
Bam. L. R. 101; 2o M. L. J. 248 (P. C.;. 
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Irelates to a different point of time from 
what is referred to in the first part of this 
finding. It will be seen on a reference to 
the judgment of the learned Munsif that 
he found, and that finding has not been 
displaced by the learned Subordinate 
Judge, that on a certain calculation the 
properties were acquired when Kailas’ age 
was between 8 to 15 years and according 
to another calculation, when he was l^etween 
17 and 23 years. This finding as 1 have 
said has not been touched or reversed by 
the learned Subordinate Judge. 1 am un- 
able to hold that the finding of the learned 
Subordinate Judge to which our attention 
has been drawn is really a finding to tlie 
effect that at the time when tlie acquisi- 
tions were made Kailas had aii}’’ separate 
funds of his own. In the absence of such 
a finding it is clear that the onus would be 
upon the defendants and not on the 
plaintiff. 

It has been urged before us on behalf of 
the respondent that there is evidence on 
the record upon which it may be found 
that Kailas had separate funds of his own 
at the time of the acquisition. 

We think, therefore, that the proper order 
to make is to set aside the judgment of the 
learned Subordinate Judge and to send 
back the case to him so that he might 
come to a proper finding on the question 
as to whether Kailas had separate funds of 
his own at the time of the acquisitions, 
that is to say, between 188U and 188(>. If 
he finds this question in tlie negative, then 
the onus will be on the defendants and 
the presumption to whicii I have referred 
enure to the plaintiff’s benefit and the 
plaintiff will succeed unless the defendants 
have succeeded in rebutting the presump- 
tion. If he finds this question in the affirma- 
tive, the presumption will not arise, and 
the onus will be on the plaintiff to prove 
that Kali Kumar Bose was the owner of 
the properties which w'ere acquired in the 
name of Kailas and the plaintiff’s suit will 

fail unless he succeeds in discharging that 
onus. 

In the result the decrees of the learned 
bubordinate Judge are set aside and the 
cases sent back to him to be dealt with in 
accordance with the observations I have 
made. Costs will abide the result. 

Greaves, J, — I agree. 

Appeals allowed. 

Cases remanded. 


TTN’KARI GHOSn. 

CALCUTTA HIGH COURT. 

Appe.vi. from Appellate Decree No, 21 1G 

OF 1922. 

May 18, 1!)25. 

Present: Mr. Justice (’uniing and 
Mr. Justice C’hakravarti. 

ark \ AMO^ SI XH A — I^lai.mtkf — 

Appell.\nt 

versu.^ 

TIN K ART OllOah’ -Defendant — 

Respondent. 

Civil Procedure Co, Ic (Art V of s. II, h'.vpl. IV 

I lea not taken in prcvivu.-i .s'uit Ki-s judicata -7Vi'a 
not allowed to he taken, whether can he taken in suh- 

sciuent suit. 

A plea which a party and should have rai.sed 
in a forniei suit but whieh was not raised in that .suit 
must ho held to have been decided n«>ainst sucii partv 
Ip. col. l.J ‘ ■ 

Wh(;rc a plea of non-joinder was not allowed to be 
taken in a suit on the >jrouiui that it was taken at a 
late slage the etrei-t is as if th<- plea had I.een taken 
and ha<I been decided a'fainst the partv taking it and 
It will not, therefore, In- open to that partv in a sub- 
.secpieiit suit to take that j)lea. li7>oL) 

Appeal against a decree of the Sub- 
ordinate Judge, Second Court, llowrali 
dated the 15th May 1922, atfirming that of 
the .Alunsif. TJiird (^ourt, llowraii, dated 
the 19th of January 1921. 

Babu Bireswar Bagchi, for the Apt)el- 
lant. 

JUDGMENT. — In the suit out of which 
tins appeal has arisen, the plaintiff sued the 
defendant to recover arrears of rent cesses 
and damages amounting to Rs. 148-14-3 at 
the late of Rs ti3 as tlie annual jattm due 
for Kartic/c 1323 to 132(> Chaitra. The case 
of the defendant was that the suit was bad 
for non-joinderof parties, because certa n 
persons. Kalipada IJepin Behari and Benode 
Behari Singha were not joined as parties 

to the suit. There was a further plea that 

as the i)lainliff had let out 3 bighas out of 
the entire land to a third party the de- 
fendant was entitled to get suspension of 
all payment of rent. 

ff'he (-’ourt of first instance dismissed the 
suit on the ground that it was bad for non- 
joinder of parties and this veiw M*as up- 
held on appeal by the learned Subordinate 
Judge. 

in appeal to this ( ourt it lias been argued 
that it was not open to the defendant to 
take this plea of non-joinder. In a former 
suit for rent between the parties the de- 
fendant took the same plea and the point 
was deci led against liim and the plaintiff 
obtained a decree for the 16 annas of the 
rent. Xo doubt the learned Subordinate 
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Judge overruled this objection of the 
plaintiff on the ground that in rhe previous 
suit the plea of non-joinder was not allow- 
ed to be raised as the same was taken at 
a late stase. Tliat, no doubt, was correct. 
But the idea of non-joinder was one which 
the defendant could and shouhl have 
raised in the former suit ; and a point 
which a party could and should have raised 
in a former suit if it is not raised by the 
party is lield to have been decided against 
him. In the present case the defendant 
raised this plea at a late stage and, there- 
fore, was not allowed to contest. That l)e- 
iiig so, it must l)e considered to be ecpiiva- 
lent as having been decided against him 
because it was a point which could and 
should have been raised. That being so it 
is not open to the defendant now to raise 
this plea of non-joinder. 

d'he apiJeal, therefore, succeeds anrl the 
case must be sent back to the lower Appel- 
late C'ourt to decide the remaining issues. 
The appellant is entitled to his costs of 
this appeal. The other costs will abide the 
result. 

z. K. A Y)peal allowed-, 

(’a.ve remanded. 


RANGOON HIGH COURT. 

Special Secon'd (Tvil Appeal No. 6 of 192*1. 

May 5. 1925. 

Present: — Mr. Jirstice Carr. 
MAUNG SHWE ye— Appellant 

versus 

MAUNG PO MYA and others— 

Respondents. 

Buddhist Law, Bui'mese — Inhey-itance — Representa- 
tion, principle of, whether applicable — (ireat-grand- 
children, whether entitled to inherit in competition icith 
children or tp'andchildreji — Grayidchildren, share of 
— Orasa i-hild, death of, during lifetime of parent 
— Child of orasa child, share of. 

Wliere an orasa child dies (luring? tlie lifetime of 
the father leaviii" a cliild, the latter is entitled on tlie 
death of the fjrandfather to an equal share with any 
other survivin^c cliild of tlie ^jrandfathcr and eucli 
share vests in such "randchild immediately on the 
death of the fjrandfather and passes undiminisiied to 
the heirs of the former, [p. GSI. col. 2.] 

Representation is not a princijile of the Buddlnst 
Law, the Vjasic rule under that law beinj; that the 
nearer heir excludes tlie more remote. The jiarlial 
representation allowed to grandchildren in cvuiij cti- 
tion with children is merely an exception to tliat 
general rule and is theonlv exception to it. To. col. 
2.1 

Oreat-grandchildren, therefore, cannot inherit in 
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competition with children or grandchildren and the 
line wliich the grnndcliildren represent nuist for tlie 
j-nri) 0 ^cs r-f ]>aitition among the other heirs of the 
deeea^ed he considered to be extinct, [p Cibi5, col. 2; 
p. lt>G. c'>l, 2 

Wlicir crandcliiidren are cntitlc<l to inherit along 
with tie- cliildi' n I'f tlie deceased, tlie grandchildren 
take ph of tin* share of llieir decfii.std j.areiit, and the* 
balaivc "f siK’h share goes to llie children o'f li.o 
deceaseil. [p. (oG, col l.J 

Sp-ecial .'Second appeal against a decree 
of the District Court, Prome. in Civil 
Appeal No. of 1923. 

Mr. Kya Gaintj, for the Appellant. 

^Ir. Ha Thein, for the Responcients. 

JUDGMENT.— This was a suit for 
partition of the estate of V Lon, wlio had 
six cliildren, most of whom predeceased 
him. The position is as follows: — 

.Ma iSi, who has been found to be the 
orasa died before C Lon, leaving a daughter 
.Ma Aung Tin, who was the original first 
pl iintiff. She died during the pendency of 
the suit and lier liusband and children 
wei'e suhstituterl as the first four plaititifTs, 

Ma Ni had a daughter Ma Hnin Nyun. 
Both had died before I' Lon. iMa Ilnin. 
Nyun leaving two children— Ma Wet Kyi 
and !\Ia Ngwe Kaing -defendants Ncs. (J 
and 7. It is claimed that thev are out*of- 
time great grandchildren and, tlterefore, 
not entitled to share. 

■\Ia Dun also died before L" Lon, leaving 
two children — Ma The Nyun and ^laung 
Po Htaw — defendants Nos. 2 and 3. 

The fourth child, U Shwe Ye, is still alive, 
and is the first defendant and the present 
appellant. 

Maimg Shwe E had also died before U 
Lon, leaving two children — Maung Kyaw 
Mya and ^laung Kyaw Than — defendants 
Nos. 4 and 5. 

Maung Shwe Nyun h»d also died leaving 
children — Maung Tha I, Ma Saw Tin and 
Ma Pwa Tin — plaintiffs Nos. 5, 6 and 7. 

Both Courts below gave Ma Aung Tin 3 
children an equal share with the appellant 
Shwe Ye. It is contended in this appeal 
that this is wrong. I think this contention 
may be dismissed at once. On the finding 
that Ma Aung Tin’s mother, Ma Si, was the 
orasa which finding is not now contested, 
Ma Aung Tin was entitled to an equal 
share with her uncle Shwe Leand ^bat 
share had vested in her before her death. 
It, therefore passed undiininished to her 
heirs 

The next question is whether the great- 
grandciiildren Ma et Kyi and Ma 
Kaing are entitled to share at all. Both the 
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Courts below gave them one-fourtii of the 
share allotle^l lo the other sets of graiui- 
childrea, but neither Court has given any 
real reason for doing so or aii}^ authority 
for holding that they are entitled to shaie 
at all. 

This is a question on which there are few 
published decisions. It was touched uj^on 
in Ma Gun Bon v. Maumj Po Kywe (1) 
where Mr. Bui’gess, J. said at page 75* — 
“By analogy, if all the children laave pre- 
deceased their parents and some of them 
have left issue living at the time of the 
death of the grandparents, then the class 
entitled to the inheritance is that of the 
grandchildren. If one of the grandchildren 
should have died before the grandparents 
leaving issue, he would have missed reach- 
ing the inheritance, and the great-grand- 
children, his offspring would not l,)e allow- 
ed to come into competition with the in- 
heriting class, at least on the same level." 

It is to be noticed that there is here no 
definite decision whether great-grandchild- 
ren are entitled to inherit in competition 
with nearer descendants. That que.stion 
did not in fact arise in the case. 

The next case is Maung Nyo v. Ma Ilia 
Kyu (2) in which it was definitely held that 
great-grandchildren were not entitled to 
share at all in competition with grandchild- 
ren. The correctness of this decision was 
somewhat strongly contested by U Tha 
Gywe in nis Treatise on Buddhist Law, Vol. 
II (pages 72 — 77) ; this I pass over for the 
present. 

The next case— and the only other one 
that I can find — is Mi Kin v. Mi San Me 
(3), in which MacColl, A. J. C., accepted 
and followed the decision in Maung Kyo's 
case (2), and held that “An out-of time grand 
daugliter of a predeceased son cannot in- 
herit at all in competition with a daughter.” 

The question was again further dhcuss- 
ed in U Tha Gywe’s Conflict of Authority in 
Buddhist Law ('Vol. II, page 6a et stq.) Here 
at first the learned commentator seems in- 
clined to contest thedecision, but at page 71 
he finally accepts it as correct. I have 
read through his arguments in both books 
and have referred to all the important 
authorities cited by him. Most of these are 
authorities for the proposition that in certain 
circumstances great-grandchildren are 

(1) U. B. K. (1897-01), Civ. 66. 

(2) 2 Chan Toon’s L. C. 226. 

(3) 25) Ind. Cas. 741; 8 Bur. L. T. 51. 

Of V, B. R. (18t)7-0l7Civ,— [b'd.J 


entitled to inherit. But that is not the 
question — wliich is wliether they are entitl- 
ed to inherit in competition with children 
and or grand(dul(lren. 1 do not think it 
is necessary to discuss all these authori- 
ties in detail bat would refer to s. of 
the Attasankhepa. TJiis, in tlie translation, 
reads; “If it is desired that tiie undivided 
ancestral property left hy parents or grand- 
parents should be divided, a division can 
be made either among sons, grandsons or 
great-grandsons ..." But referring to 
the text I find that it would be belter 
translated as, “Sons may divide among them- 
selves {chin gyin), grand sons may divide 
among themselves, great-grand-sons may 
divide among themselves.” Thus it is clearly 
no authoiity for the proposition that there 
may be division between sons and great- 
grandsons. Indeed the section as a whole 
seems to refer more to ancestral property 
long left undivided than to a division on 
or shortly after the death of the orginal 
owner. 

Tiie que.stion really seems to depend upon 
whether representation is a principle of 
Buddhist Law. In my order of reference 
in Mauiig Po Thu Daw v. Maung Po Than 
(4) 1 suggested a doubt whether it was. 
The question was not definitely decided 
by the Full Bench in tliat case, but their 
decision on the question raised confirms mo 
in the view that representation is not a 
principle of Buddhist Law, that the basic 
rule is that the nearer heir excludes the 
more remote, and that the partial representa- 
tion allowed lo grandchildren in competi- 
tion with children is merely an exception 
to that general rule, and is the only excep- 
tion to it. 

On that view I have no hesitation in 
following the decisions in the case of Maung 
Kyo \,MaHla Kyu {2) and Mi Kin v. Mi 
San Me (3) and in holding that great-grand- 
children cannot inherit in competition with 
children. It follows that Ma Wetivyiand 
Ma Xgwe Kaing are not entitled to inherit. 

The next fiuestion is how the estate is to 
be shared by the remaining parties. The 
plaintilTs who are now respondents after set- 
ting out that these great-grandchildren 

were not entitled to share, claimed that 
they themselves were entitled to Ij shares 
out of 2^. The basis of this claim was that 
Ma Aung Tin, first plaintiff and Shwe Ye 
defendant were entitled to one share each 
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and that each set of grandchildren was 
eiititled to one-fourth sliare. One set of 
grand-children was among the plaintiJYs, the 
other two were among the defendants. 
Thus the ])laint claims, in effect, tliat the 
child takes four shares and each set of 
grandchildren one share. This would per- 
haps he more satisfactory than the actual 
rule, but it is not the actual rule. The 
Dhammathats quoted in s. KM of the 
Digest are clear that the grandrhildren 
take one-fo\uth of the share of their 
deceased parent. As an example of the 
application of this rule we may take the 
case of two children, one of whom has 
ore-deceased the parents. Had this child 
been alive, his share would have been 
one-half. His children, therefore, take one- 
eighth and the remaining seven-eighths 
go to the surviving child. Similarly, if 
out of three children one is dearl leaving 
issue, his share is one-third and his child- 
ren will take one- fourth of this, or one- 
twelfth. and the remaining eleven-twelfths 
are divided e(pially by ihe two surviving 
children. If two out of three are dead, 
both leaving issue, then each set of grand- 
children takes one-twelfths and the surviv- 
ing children take the: remaining ten- 
twelfths. 

This, so far as I can ascertain, is the 
manner in which the rule has always been 
applied. Instances are Ma Saw Ngu'c v. 
Ma Thein (S'),/'" Sein v. Po Miyi (R), 
PoZanv. Maunq K\}o[l) and Maung Po 
liman v. Maung Tin (?5). I should not have 
thought it necessary to go in this question 
in such detail, had it not been that the 
District Judge has adopted a method of 
division for which there seems to be no 
authority at all. 

A further question arises. In calculat- 
ing the shares of the grandchildren are 
we to take into account Ma Ni, the grand- 
mother of the two great-grandchildren 
whom I have held to be excluded? 

I can find no definite authority on this 
point. In some of the cases that I have 
just mentioned there had been children 
who had died leaving no issue and in those 
cases such children were always left out 
of account altogether. This was done 

(5) 1 L. B. R. lOS. 

(6) 3 L. B. R. 45. , t 

(7) 20 Ind. Cas. 327; 7 L. B. R. 27; 6 Bur. L. T. 

29 Ind" Cas. 756; 8 L. B. R. 113; 8 Bur. h. T. 

liO, 
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acitly and without any discussion, but it 
seems to be reasonable and onlv fair to 
the grandchildren. Otherwise we might 
have to take into account all children who 
liad (lied whether in infancy or later. The 
case of Ma Xi is, I think, analogous. She 
lias left descendants, but they are not en- 
titled to share. Her line may, therefore, 
for the purposes of the partition be con- 
sidered to be extinct. 

In my view, therefore, we should con- 
sider that there are only five lieirs and 
not six On this basis the division should 
be as follows : — 

Ma Dun's children Ma The Nyun and 
Maung Fo Htaw, defendants Xos. 2 and 
3 — are entitled to one-fourth of one-fifth, 
or one-twentieth, which they will sliare 
equally between themselves. 

Siniilarl3^ Shwe K/s children —Kya’v Mya 
and Kyaw Than, defendants Nos. 4 and 
5- are jointly entitled to one-twentieth. 

And Ma Shwe Nyun’s children — Tha I, 
i\Ia Saw Tin and ^ia Pwa Tin, plaintiffs 
Nos. 5, 0 and 7— are jointly entitled to one- 
twentieth. 

The remaining seventeen-twentieths is 
to be divided equally between the appellant 
Shwe Ye wlio will take seventeen-fortieths, 
and Ma Aung Tin’s heirs, who will jointly 
take the other seventeen-fortieths. 

z. K. Order accordingly. 


CALCUTTA HIGH COURT. 

Appeal from Appell.ite Decree No. 1670 

OF 1923. 

July 29, 1925. 

Present: — Justice Sir Ewart Greaves, Kt., 

and Mr. Justice Cuming. 

BINOD KUMAR KAY CHAUDHURY 
and others — Plaintiffs — Appellants 

ve rsus 

RAM KISHORE MISTRY and others— 
Defendants — Respondents. 

Landlord and tenant- Kabuliyat describing bound- 
aries of larid leased— Land subsequently discovered to 
belong to landlord, not handed over to tenant Rent, 
suspension of — .46n?emcHt of rent. 

Plaintiffs granted a lease to the defendant of tneir 
interest in a certain ynouza and the kabuUyat exe- 
cuted bv the defendants described the boundaries 
of the viouza. The defendants obtained possession 
of all the lands -which at the time of the execution oi 
the kabuliyat. in the contemplation of the “ 

the demise, formed part of the mcuza and tne r 
was llxed on the basis of those boundaries. As a resun. 
of Settlement operations it was subsequently wun^ 
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that certain other lands also formed part of the yuou:a 
and that the plaintiffs had eonseciuently an interest 
in those lands also. Plaintiff's thoreuiuin bejinn to 
recover rent from the person who was in i)ussession of 
this portion of the land. In a suit l>y the j>lainliffs 
to recover from the defendants the rent reserved in 
the kabuliyat executed by tlu* defendants, the defend- 
ants contended that tlie lent Ijad been susjiendeal 
inasmucdi as the plaintiffs had not been .eiven posses- 
sion of the wlu'tlo of the interest wliieh the plaintiff's 
possesseil in the laiuls of t!\e /aoaco ; 

Held, that the defendants iiavinp: been i>ut in pos- 
session of the lands dt'seribod in tlie kubidiyat in 
respect of whioli the rent mentioned in the kabuliyat 
was s(fflleii. no ease <'f s\isi>ension or abatement of 
rent arose by reason of the fact that certain land was 
subseipienlly diseovert'd to have formed jtnrt of the 
viouza in addition to the land leased to the defendants, 
[p. 687, col. 2.] 

Appeal against a decree of the Subordi- 
nate Judge, Kiist Court, Bakerganj. dated 
the 22nd of March 1!)23, reversing that of 
the ^lunsif, Second Court at Birojpore, 
dated the 31st of i\Iarc*h 1U22. 

Mr. ICam Ciiandra Maziniidar and Jhibti 
Abinaah CJiatidra (luha, for the Appellants. 

Mr. Gunada Charaii Hen and Babu^V/me6’- 
war Prosad Mukherji, for the Respondents. 

Babu Brij M<dian Mazuvidar, for the 
Deputy Registrar. 

JUDGMENT. 

Greaves, J. — This is an ap.)peal by the 
plaintiffs, from a decision of the Subordi- 
nate Judge of Bakerganj, reversing a deci- 
sion of the Munsif of the Second Court of 
Perojpore. The only point that _ really 
arises in the appeal is whether in the 
circumstances, which I shall presently state, 
the whole of the rent which the plaintiffs 
claimed in the suit should be suspended. 
The plaintilTs are the ten annas owners of 
a certain ma/uR and the p?’o forma defend- 
ants Nos. 25 to 27 own a six annas share 
thereof. The defendants are tenants of the 
ten annas interest in the viouza of the 
plaintiffs and also of two annas of the share 
of the defendants Nos. 25 to 27, The de- 
fendants hold under a kabuliyat dated 129(5. 
The boundaries of the land are given and the 
total areais some twohundred of which 

plaintiffs’ share is one hundred and twenty- 
five bighas. To the west of the lands of 
Mouza Gamira lies another mouza which 
is the property of the Nurail Babus. When 
the settlement was made with the defend- 
ants the western portion of the land was 
in'the occupation of one Sonatan who paid 
no rent, but claimed to be a tenant under 
the N'uail Babus and that the lands which 
he occupied formed part of their viouza. 


687 

In the years 1905 and 1900 Settlement op- 
erations were in progress and in tliese 
operations it was found that there was a 
dispute between the landlords of the two 
mouzas as to the boundaries thereof and it 
was found in fact that the lands occupied 
by Sonatan, formed part of the Mouza 
Janiira and not of the mouza of the Burail 
Babus. After the conclusion of tlie Settle- 
ment and the publication of the Record 
of Rights the plaintiffs on the strength 
of this finding sued Sonatan for rent and 
obtained a decree against liim. Now the 
defendants claim that as a result of this 
decree they have been dispossessed of a 
])art of the land which was demised to them 
in the year 129(5. The b'irst Court refused 
to accept this contention but the learned 
Suboidinate Judge in the (’ourt of Appeal 
below has found that the obtaining by the 
plaintiffs of the rent decree against Sona- 
tan amounted to a dispossession of the 
defendants, so that the plaintiffs could not 
claim from tlie defendants rent so long as 
the dispossession continued. We think 
that the learned Subordinate Judge was 
wrong in the decision at which he arrived. 
The defendants so far as I can understand 
were never in jiossession of the lands 
occupied by Sonatan and under the circum- 
stances J do snot see how' w'e can say that 
the obtaining of the decree against Sonatan 
amounted to dispossession with a conse- 
quential suspension of rent. At the most, 
I think, having regard to the facts tliat I 
have stated, the defendants might be able 
to claim abatement of rent because they 
have not obtained possession of the wdiole 
of the lands demised to them and that, to 
my mind, is the extent of relief which the 
defendants could claim if indeed they are 
entitled to claim anything by reason of 
their failing to get possession of this land. 
But I am inclined to think that under the 
circumstances of this case and having 
regard to the facts w’hich I have stated 
that no (luestion of abatement of rent arises. 
After all the defendants obtained posses- 
sion as a result of the kabuliyat of the year 
1296 of all the lands which at that time, in 
the contemplation of the parties to the 
demise formed part of Mouza Jamera and 
so far as I can see, the rent was fixed on 
this basis consequently I do not think that 
the defendants are entitled to any abate- 
ment of rent by reason of the fact that 
certain land now included in Mouza Zamira 
as the rssult of the finding in the Settlement 
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operation, has not passed into their posses- 
sion, 1 think that this appeal must succeed 
and that tlie learned ^Subordinate Judge 
was not ju=.titied in holding as he has done 
that there must be a total suspeiibion of 

rent. 

We accordingly set aside the decree of 
the learned Subordinate Judge but there 
are other (luestions to which the learned 
Subordinate Judge refers in his judgment 
and a decision of which is necessary betore 
the plaintiffs’ claim for rent can succeed. 
We accordingly send back matter to the 
learned Subordinate Judge in order that 
he may dispose of the other questions re- 
ferred to in his judgment which were left 
open by him at the time the case was 
before him. The learned Subordinate 
Judge and after deciding these questions he 
will linallv dispose of the appeal. 

We think that the plaintiffs who have 
succeeded here are entitled to the costs of 
this appeal. The other costs including the 
costs of the further hearing before the 
learned Subordinate Judge will abide the 

S lA 1 1 

Cuming:, J. — I agree. 

Appeal allowed. 

z. K. 


CALCUTTA HIGH COURT. 

\ppeal from Appellate Decree 2so. 2616 

OF 1922. 

June 10, 1925. 

present : — Justice Sir Babington 
Newbould, Ivt., and jNIr. Justice Graham, 
ABDUL KARIM an'd others— Plaintiffs 

— Appellants 


ver.-^ns 

CUHALE AHAMPID and others— 
Defendants —Respondents. 

Evidence Act (I of 1872), ss. 11 13 

relating to land on boundaries of land in dispute, ad 

^dociunent relating to laud on the boundaries of 
the land in dispute is not admissible in evidence fui 
the parp:»se of determining whether a certain party 
was^or was not in possession of the land in dispute 
at th: date of the execution of the documeiU. 

Appeal against a decree of the Subordi- 
nate Judge. First Court. Chittagong, dated 
th^ -27th of June 1922. modifying that of 
the iMunsif, Additional Court. Chittagong, 
dated the 17th of January 1921. 

Ba.b\x Chandra Sekhar beti, for the Ajj- 

pelUat. 


Babii Xarendra Kumar Das, for the Re- 
spondent. 

JUDGMENT. — This appeal arises out 
of a suit for recovery of possession on 
declaration of the plaintiffs’ tille to 9 annas 
odd share of certain land. Two schedules 
of land were set out in the plaint. The 
I>laintifts have obtained a decree in respect 
of the land of sch. Xo. 2. The land in sch. 
No. 1 consisted of two Cadastral Surcey 
Da(js Xos. 64GO and (1449. The decree of 
the lower Appellate Court dismissing the 
plaintiffs’ claim as regards Dag No. 13460 
is not now attacked. 

The only point urged, and we think that 
it is a good point, is that the lower Appel- 
late Court in deciding the question of 
limitation with respect to Cadastral Survey 
Dug No. 6449 has taken into consideration 
certain documents which are not admissible 
in evidence. These documents are Exs. 
E, F, G and they relate to land on the 
boundaries of the land in suit and were 
used for the purpose of showing that the 
defendants and their predecessors were in 
possession of the disputed land. At one 
time there was some conffict of decisions in 
this Court as to the admissibility of similar 
documents. The later cases are all in one 
way. We may refer to the cases of Pra- 
matha Xath Choudhury v. Krishna Chandra 
Bhattacharjee (1) and Suraj Kumar ^icharji 
V. Umed AH (2). Agreeing with these 
decisions we hold that these documents 
were not admissible in evidence. 

We accordingly set aside the judgment 
and decree of the lower Appellate Court in 
respect of the Cadastral Survey Plot No. 
6449 and also in respect of costs and direct 
that it do re-heartlieappeal in respect of the 
said plot and do pass an order according 
to law after excluding from consideration 
the documentary evidence of the kobalaSy 

Exs E, F and G. 

Costs will abide the result. 

Appeal allowed. 

7 K* Case remanded. 


(1) sT Ind. Cas. 420; 28 C. W. N. 1032; (1924) A I* 

^'(2^6 lad. Cas. 934; 25 C. W. K. 1022; 35 G. L. J 13; 
1922) A. I. R. (C-) 251. 
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BOMBAY HIGH COURT, 

CRIMINAL Application for Revision Xo. 143 

OF 1925. 


s. 326 in tlie case of accused Xos. 2 and 3. 
They have been sentenced to one year's 
rij^orous iinpiisonment eacli under s. 148, 
indinn Penal C\:)de, and to thn-e and two 


August 11, 1925. 

Present: — Mr, Justice Fawcett and 
Mr. Justice Madgavkar. 

PIRU RAMA HAVALDAR— Accused 

— Applicant 
vei'sus 

EMPEROR— Opposite Party. 

Criminal Procedure Code {Act of ISOSk s. S> 
Penal Code {Act XLV of 1 ■ lUotiurj, 

armed with deadly weapons- Grievous hurt — Separate 
sentences, legality of. 

Section 35 of the Cr. P. C. empowers a Magistrate 
to pass separate sentences in rosiiect c»f convictions 
under ss. 1-18 and 3-?(> of tlie Penal Code, .suLji'ct to 
the provisions of s. 71 of llic latter (’ode. 

Criminal revision against convictions and 
sentences passed by the Assistant Judge, 
Satara, confirmed in appeal by the Ses- 
sions Judge, Satara. 

Mr. Y. V. Bhandarkarjov the Accused. 
Mr. S. S. Patkav, Government Pleader, for 
the Crown. 

JUDGMENT. 

Fawcett, J. —In this case the^ jieti- 
tioners have been convicted of otTences 
under ss. 148 and 320, Indian Penal (’ode, 
by the Assistant Sessions Judge of Satara. 
Appeals to the Sessions Judge were dis- 
missed. 

It is contended that we should go uRo 
the facts contrary to the usual practice of 
this (^ourt in revision, but no adequate 
grounds appear for our following this 
exceptional course. The mere fact that 
there was some delay in the prosecution of 
the accused and that the investigating 
Police apparently formed a conclusion con- 
trary to the truth of the prosecution case 
are not sutlicient to lead us to suppose that 
there has been any miscarriage of justice. 
Both the Assistant Sessions Judge and 
Sessions Judge have written careful jiiclg- 
ments, considering all the evidence in- 
cluding these opinions of the Police Onicers, 
and the Sessions Judge acquitted one of 
the four accused who had been convicted 
by the Assistant Sessions Judge. In my 
opinion, there is certainly no reason why 
we should apprehend that there has been 
any miscarriage of justice and considei 

the facts for ourselves. 

The only legal point that has been raised 
is that there has been an error of law in 
passing separate sentences, (1) for an offence 
under s, 148 and (2) for an offence under 

4 


years’ rigorous inijuisoiiinent I'cspectively 
under s. 32(), the sentences to run con- 
secutively. It was ruled l\v this Fourt in 
(Juecn-Empress v. Bana Punja (ii that 
siudi separate sentences were ([uite legal. 
Tlie suhsequent Full Bench case of (Jueen- 
Kmj'voss v Main (2), no doulit overrules this 
juevious decision. But even under that 
ruling the passingof two separate sentences 
was held to be a mere irregularity, pro- 
vided the aggregate of these did not exceed 
the ]MiiHshnient provided by law for any 
one of the offences, or the jurisdiction of 
the ( ’oiirt sentencing the offender. Sec- 
tion 35 of the Cr. P. (’. has, liowever, now 
been amended, so as to restore the previous 
view of the law that such separate sentences 
are quite legal. For the word ‘distinct’ 
in sub-s. (T) of s. 35, and the explanation 
to s 35, liave been repealed ; and the 
only qualification is that the separate sen- 
tences are subject to the provisions of s. 71, 
Indian I’enal (’ode. This prevents tlie 
offender from being punished with a more 
severe punishment than the (’’ourt . could 
inflict, or could liave awarded, for any one 
of offences coming within tlie scope of that 
section. But that provision is not infringed 
in the present case. Our attention was 
called to the ruling of the Calcutta High 
(’ourt in Kcamuddi Karikar v. Empzvor 
(3), but tills appears to liave been decided 
])rior to tlie present alteration of- s. 35 by 
Act XVIH of 1923 ; and in any case vve are 
bound to follow the rulings of this Court 
in ])reference to those of the Calcutta High 
Court. The sentences do not seem exces- 


sive, havingregard to the offences held prov- 
ed against tiie petitioners. 1 would, there- 
fore, dismiss the application. 

Madgavkar, J.— I agree. , 

z. K. Application dismissed.- 

(1) 17 H. 2(>0: 1) lud. Dec. (s. s.) 170. 

,'2) 23 H. 700; 1 Bom. Iv. R. 142; 12 Ind. Dec. (n'.‘s.) 


(3) 81 Ind. 
CT. b. J. 015; 


Ca.s. 503; 51 C. 70; 
(102D A. 1. R. (0.) 


28 0. W.N,317; 25 
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EMPEnOft V. ABDUL GANT BAHADUBBHAT. 


LAHORE HIGH COURT. 

Crimtval IvEvisiox No. 21U OF 1924. 

April 1 1. 1!)21. 

Prcse7)t : — Sir Shad i Lai, Kt., Chief 

J ustice. 

Hl'RMAT ALI ani* C)THEi;s— A eri^ED — 

PirnriiiNhiiS 

Vt }\'^lis 

EMPEIK Hi IL:sFoxnEN'T. 

Ci'iiniiuif 1’7'ocf <1 II ri ‘.1(7 1 !■/ s. Uu — 

Appellate Court, jniliinii iit •'/ Cmlnrc 1 <> il i.-<rut’s facts 
—fievisi'in. 

A judgment of an Ani' llatc (Anu t whit'll ne ther 
disenstses the facts ' f th-' '-ase iioj- disjioses ('f f!ii‘ 
grounds cif ajij^eal is ii>it in afci.rdani e with law and 
is liaV)le to he set a-^idc hy tlie Ilich (’onrt in revision. 

Dalip Siuah v. Eiiiprr'-r. (il In<l. (’as. .’177. '2 L. ."'O?''; 
2.''> Cr. L. y. 0; I T 1’. h. K. L.) ‘); 21 V. L. K. I!)22. 
followed. 

Case reported Ipv the Sessions Judge, 
Hoshiarpur, with his Xo. dated the 7th 
Januarv 1924. 

GROUNDS. This is an application 
for revision with respect to an appellate 
judgment of Sheikh Mahbub Bakhsh Addi- 
tional Distiict Magistrate, in a case under 
s. 323, Indian Penal ('ode. I'he applicants 
Hurmat Ali, etc. were senteri(*ed to two 
months' rigorou.s imprisonment and a line 
of Rs. 50 each under that section by Syed 
Abbas Hussain Shah. ^Magistrate, Second 
Class and their appeal has been dismissed 
by Additional District Magistrate. 

The first point raised before me is that 
the judgment of the Additional District 
Magistrate is not in accordance with law 
inasmuch as it does not discuss the facts nor 
the grounds of a})peal. This contention is, I 
think, fully justilied. The appellate ol der 
consists of only about seven lines. There 
were eight grounds of appeal before the 
Additional District Magistrate. But there is 
no attempt to deal with them in a systematic 
manner. An important ground of appeal 
with respect to the question of self-defence 
has not even been touched. The judgment 
clearly fails to comply with the provisions 
of s. 367, Cr. P. C. {vide Dalip Singh v. 
Enipenoi’ (1).] 

I, therefore, submit the records of the 
case to the Hon’ble High Court with the re- 
commendation that the judgment be set 
aside and the Additional District Magistrate 
directed to deliver a fresh judgment after 
re-hearing arguments and dealing fully 
with the grounds of appeal before him. 

Dr. Muliamtnatl Alain, for the Petitioners. 

Il; 64 Ind. Gas. .*^77; 2 L. 308; 23 Cr. L. J. 9; -1 U. P. 

fc, p. (LJ 0. U P. U K. 1022. 
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ORDER. — The judgment of the Addi- 
tional District Magistrate dees not ccmply 
wilh the ictiuirements of tlse law, ride 
Dalip Singh v. Emperor [D and must be set 
aside. Accordingly I accept the recommenda- 
tion made by tlie Sessions Judge and, set 
ting aside tlie judgment of the Appellate- 
Court. direct, it to try the appeal again and 
deliver a judgment in accordance with the 
provisions of the law. 

N. H. Appeal accepted. 


BOMBAY HIGH COURT. 

(’ki.min'al Appeal Xo. 118 of 1025. 

July 23, 1925. 

/hc6-€nP— Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 

EM P]':ROR~Appellant 

re rsus 

ABDUL GANl BAHADURBHAT— 

A('ci;sei) — Respondent. 

Kriilencc i/ of ls~J),ss. 0, Ai', lilt — Penal Code 
(Act XLV of isr,(h,i!s. J,!l, :,n—Assisliryj in dispos- 
ing of stolen projterty Tcleijram informing Police of 
theft, uhrthei admissihle- Presumption Ounership of 
stolen property, whether must he traced — Circumstantial 
evidence — Pro.secution, duty of. 

In orde:*r to estal)li>h a chargi* under s. Ill of the 
Penal (’ode on circiimstantial evidence, the yrosceu- 
tion nui^t show that upon the faets adiuilted cr 
proved the i)r<)po.>4itions that the pioperty Avhich is the 
subject-matter of the chaiT’c is .stolen property, and 
that the accused had guilty knowledge are the only 
propcsitions wliich are coii.sistent with the rest of the 
evidence. If, on the other hand, the aceiised can jut 
forward any alternative hyi>cthesi,s rea.sonably pcssible 
or even probable, lie is entitled to the benetit of tho 
doubt and the ease against him must fail. 

col. 2.J . 

The Pemhay Police received a telegram purporting 
to emanate from the Chief (\ nuuissioner of Tclice, 
Nyasaland, infoiming tho Commissicner t f Police, 
Bombay, that certain l>laiik drafts in duplicate helcng- 
ing to the Blantyie Branch of the Standard Hank on 
their London Otlice had been stolen and it was feared 
that sigi.atures wt.uld be forged and negotiation 
attempted iii Bombay. The Bombay Police sen a 
telegram in replv to the Nyasaland Police making 

eniiuiries from ‘the latter and received a seecrid 

telegram in replv. whereupon the (.’cmmis.sioner o 
Police. Bombay, ‘circulated the information contained 
ill the telegrams to the Banks in Bombay. Accuse 
cashed one of the drafts mentioned in the telegrams 
from Nvasaland at the !• rench Bank in Bomba> a 
obtained payment. Next day he presente . 
attempted to obtain payment of another of the 
at the Pastern Bank of Bombay. The clerk to 'vhom 
the draft was presented asked the accused 
and informed his superiors who communicate 
the Police and the latter arrested the ’ ndej 

ucbiued WU6 put upon Ms for offencea 
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ss. 411 find 411 511 of the l*enal Code in respect of 
the draft cashed by him and that attempted to be 
eaalicd ; 

Held, (1] that the telegrams purporting to be sent 
by tlie Nyasalaiul I’oUce were relevant to explain the 
conduct of the clerk of the h'astern Bank and of the 
Bombay Bolice and were, therefore, admissible in 
evidence under s. ‘J of the Kvideuce Act ; 

(2) that in the circumstances of the case it was a 
reasonable presumption under s. 114 of the Kvidencc 
Act that the telegrams had emanated as they purported 
to do from the Isyasaland Police and that the Nyasa- 
land Police had received information from the Staiidaixl 
Bank of Blantyro that the drafts mentioned in the 
telegrams were missing and that the Bank believed 
that tliej’ were stolen and feareil that they might be 
forged and misused in Bombay ; [p. COH, col. 1.] 

(3) that the telegrams being admissible in evidence 
could be considered along with the rest of the evidence 
in order to determine whether the drafts were stolen 

property ; [p. 602. col. 2.] , i ,i. 

(4) that for the purposes of a conviction under s. 4i-i 
of the Penal Code it was not necessary to trace the 
ownership of the drafts and that it was sutliciciU if it 
was proved that the drafts were stolen property ; 
[p. 694, col. 2.J 

(5) that as upon the evidence on the record read 
along with the explanation of the accused it was not 
possible to hold that the accused could have been in 
possession of the drafts honestly, the drafts must be 
lield to be stolen properly, and that the accused was 
guilty of the offences charged, [p. 694, col. 2; p. 69a, 
col. l.j 

Per Fawcett, J . — There is no warrant for the pro- 
position that a person who might be charged under 
s. 411 of the Penal Code cannot be charged and con- 
victed under s. 414 of the Code. [p. 69a, col. 1.] 

Section 414 of the Penal Code reepures that the 
accused should have assisted some one else in the 
disposal of the property and does not cover a case 
where a person receives and then disposes of the 
stolen property entirely on his own account, [p. 69a, 
col. 2.j 

Criminal appeal by the Government ot 
Bombay from an order of acquittal passed 
by the Acting Third Presidency Magistrate, 
Bombay. 

Mr. S. S. Patkar, Government Pleader, for 
the Crown. 

Mr. G. N. Tbakor (with him Messrs. M. 
M. Kotasthane and P. N. Vijayakar), for the 
Accused. 

JUDGMENT. 

Madgavkar, J. — This is an appeal 
by the Government of Bombay from an 
acquittal by the Third Presidency Magis- 
trate of the accused Abdul Gani Bahadur- 

bhai alias Karim Kasam. ^ 

The accused is a Muhammadan of Kathia- 
war and' has been doing business as a baker 
at Blantyre in Africa. He returned to 
India about the end of October 1924. On 
November 12, 1924, accompanied by the 
witness Vanechand, a clerk in a Velophone 
office, he presented at the French Bank in 

^gqibay and obtained payment of a Bill 


% 
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of Exchange No. 3281 (Ex. A) dated June 
10, 11)24, from the Blantyre branch of the 
Standard Bank of Soutli Africa on their 
London office for . £1)00. I'he next da,y he 
presented and attempted to obtain payment 
at the Eastern Bank of Bombay of a similar 
Bill No. 3203 (Ex. Ej from the same branch 
in South Africa on their London office for 
£2,000. Tlie Bombay Police had, however, 
on June 27 and July 5, received two tele- 
grams purporting to emanate from the 
Chief Commissioner of Police, Xyasaland, 
informing the Commissioner of Police, 
Bombay, that four blank drafts Nos. 3281, 
3285, 3289 and 3293 in duplicate belonging 
to the Blantyre branch of the Standard 
Bank on their London office had been stolen 
and it was feared that tlie signatures would 
be forged and negotiation attempted in 
Bombay. The Commissioner of Police, 
BombaJ^ circulated information of this 
letter to the Banks in Bombay, among them 
the Eastern Bank ; and the clerk Amritrao 
of the Eastern Bank, on presentation by 
the accused of the Bill No. 3292, asked 
him to wait and informed his superiors. 
They communicated with the Police, the 
latter appeared and arrested the accused. 

The third draft No 3285 for .£1,500 (Ex. G) 
was found on liim. The last draft No. 3289 
{Vx E) for £2,500 was, the accused admits, 
given by him together with a sum of 
Rs. 1.000 to Vanechand referred to above. 
Vanechand, on hearing of the accused's 
arrest, tore up the draft._ The pieces (Ex. E) 
were secured by the Police. 

Apart from the telegrams, which the 
learned Magistrate held to be inadmissible, 
no evidence was adduced from Africa, The 
other evidence consisted of what transpired 
in Bombay as to which there was little or 
no dispute and of the accused’s statement 
and explanation, that he had received all 
four drafts at Blantyre from one DeSouza, 
a clerk in the Standard Bank and a neigh- 
bour of his for negotiation in Bombay. 

The learned Magistrate in view of the Full 
Bench decision in Empress v. Moorga Cheity 
(1), was doubtful as to his jurisdiction. 
But he framed two charges against the 
accused, one under s. 414 or in the alterna- 
tive under s. 420 as to the first draft which 
had been honoured, and another under the 
same sections read with s. 511, in respect 
of the second draft, presented but not paid. 

On a consideration of the evidence, how- 

(1) 5 H- 338; 3 pec. (s. s.J 223, 
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ever, it appeared to the learned ^lacistiate 
that no false reinesenlatiou v;;:- I'V v(.d to 
su]>poit either ehaiiits under s. llt^ Indian 
l*enal Code, and that (ai the eliain'i.- uinUr 
s. 411, there weie iriavt- leaMiia-^ lor ^ll^- 
]'ieion, l>nt in theahsenee of evidt iice in rn 
Afriea. that the accused’s guilt was not 
l>roved. On the other hand, lie ordered 
that the moneys lealised hy the tii^t ac- 
cused slioidd l)e letuined to the Hank on 
the grouinl that the draft must have come 
into De Souza's hands hy theft or some 
otYence. 

It is not deal- how the learned MaLcistrate 
could, cm the main (diarges, hold that the 
(irafts were not ]uoved to he .■'tolen hut as 
regards the leturu of the money that they 
were so ju’oved. 

It is argued for the Ooveinn.ei.t that the 
evidence on record suiliced to prove both 
that the drafts were stolen ]>roi)erty and 
the accused's guilty knowledge and in- 
tention under s. 411, Indian Penal C’ode ; 
and on the eiuirge of misrepresentation, 
it is argued that i)resentation was a mis- 
jepresenlation that he was a hohler in due 
course. 

For the accused it is contended that 
there was no evidence that the diafts were 
stolen and that the accused’s guilty know- 
ledge and intention are not only not prov- 
ed hut his conduct and statem'ml through- 
out were straightforward. Ueliance is placed 
on the dictum of this Court, hi cases such 
as Queeii-Emprcy^ v. Aln- Kala (2j and 
Emperor v. Jcthalal (.‘h, that s. Ill of the 
Indian Penal Code ajiplies only where there 
IS no possession of the stolen i)roi.erty. 

There are two peculiarities in this case. 
There is no direct evidence as to the 
stolen nature of the drafts, the dillicuity 
heinf^ due to the distance between Homliay 
and 'iMrica, and the difficulty was common 
to both sides. The prosecution apparently 
hiadeno incpiiry, and at all events produced 
no evidence fiom .iVfrica. Xor could the 
accused examine DeSouza or otlier wit- 
nesses. His application for commission 
being issued to Africa was clearly outside 
the authority of the Court under s. 503 of 
the Cr. P. C. as it is now framed. Ihe 
second peculiarity is that, unlike most 
cases under s. 414, Indian Penai Code, the 
property alleged to be stolen consists not of 


" V2. Kat. Uiirep. Cr. C. 5o3; Cr. llg. 
(;i) 29 B. 4-19 at 1(33; 7 Bom. L. 

a. m. 


2S of ISOl. 
R. 527; 2 


Cr. L. 


ornaments or similar valuable or cattle but 
f)f Ihlls vf ICxcliange. 

'i’hc.'C } cculiaritic s, however, leave the 
duiN' » f lie ( (Uil umitiLwtcd. It is 
ix(iu( e<!, ill l;.ct. to a case of circumstan- 
tial tviaence i.ot t-nly on the question 
of the accused’s guilty knowledge and 
intenli('ii hut also en the (jueslion whe- 
ther the diaft.'> are ])roved to he stolen pro- 
] t rty within the nii'aniiig of s. 410, Indian 
Iknal Code, d'lie metlud of arriving at an 
aiisw t-:-, :.s in ( il.trca^os of ciicumslantial 
evidence is, 1 Cl iiceive, I he same 
facts admiiled or ].j(,ved Ihe prosecution 
must sIk w that these two i>roposi(ions, etc., 
that they were ."tolen jiroptuly and that the 
accused had gui!t>- knou ledge, are the only 
jiroposit ieiis which aie consistent with the 
rest of t he eviOeiK c. If, on the other hand, 
tlie accused can |mt Onward any alternative 
liypotliesis reasonably ])ossil>le or even 
moderately pnjbahle, the accused is entitl- 
cti to the i>enelit of the doubt and the case 
against him must fail. 


'I'he telegrams ICx. X were held to be in- 
admissible l)y the learned Magistrate, pre- 
sumbly because of the al)sence of evidence 
from Africa. Buttheyarc relevant to ex- 
])lain the conduct of the witness Amiitrao, 
the clerk of the JCastern Baidv, and of the 
Bombay I’olice, and are, therefore, admis- 
silhc, and are not rendered inadmissible by 
s. f 8 of the Indian I'ividence Act, on which 
udiaiice is jilaced for the accused. 4 hat 
section lueiely embodies the fact that a 
telegraph oflice makes no inquiries and is 
in no ^vay resiJousible for the identity of 
I lie sender of a message, much less, for the 
truth of its contents. It is not open to the 
1 rosecuUon on the single evidence of the 
telegrams to ask tiie Court to presume that 
they were sent by tlie Police of Xyasaland 
or tliat the drafts were stolen luoperly. But 
there is notiiing in tlie seclicn to prevent 
the telegrams once admitted from being 
considered along with the rest of the evi- 
dence on the t[U€fctions slated above. 


In regard to the accused’s statement 
under s.^342, (’r. V. C.. it can, and in cases 
of circumstantial evidence must, be taken 
into consideration. It may, in the circum- 
stances of the present case of inability to 
procure evidence from Africa, even be 
accepted as tothecircumstances underwhicn 
the accused came into possession ^f *he 
drafts. On these premises I pioceea to 
enter on a consideration of the proper in- 
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ferencps from the facts admitted or proved 
including this statement. 

As for the telegrams, it appears that when 
the first telegram was received on June 
27, the Bombay l^olice inquired from the 
Nysaland Police from whom it )Hirported 
to come, and received a reply \)y a second 
telegram on J uly 5. It is not alleged for 
the accused that there was any person in 
Africa who had an interest iii June in send- 
ing false information in code in the name 
of the Nyasaland Polic- as regards the 
blank draft forms to tiie Bomljay Ptdice. 
On the contrary, the second telegram was 
an answer to tlie telegram addressed to 
the Chief (Commissioner of Police of Nyasa- 
laud. It is, in my opinion, a reasonable pre- 
sumption under s. 1 11 of the Indian Kvi- 
dence Act, firstly, that the telegram I’.x. X 
has emariated, as it purports, from the 
Nyasaland Police, an^l, secondly, that the 
Nyasaland Police received information from 
the Standard Bank of Blautyre that these 
drafts were missing and that the Bank be- 
lieved that they were stolen and feared that 
they might be forged and misused in Bom- 

bay. 

What happened to these drafts from the 

timeof their disappearance from the Bank 
in June up to the time they came into tiie 
possession of the accused in Africa, is not 
in evidence. Me got them, it may be con- 
ceded from one De&ouza, one of tlie clerks 
of the Bank. This clerk DeSonza gave the 
fourmissing drafts totalling t (>,001) to^ Ids 
neighbour the accused, a l)aker. h-veu 
according to the accused's own brotlier, the 
drafts usually sent l)y the accused were not 
frequent and were of small amounts, liis 
brother Abdul states: ‘One draft of ^.^33 
was given to Xarsi Jina on December 3, 
1922. Another draft of February 1, 1923, for 
.£ 20 was paid to Sharif Hassam. On April 
8, 1924, a draft for .£ 20 was paid to Narsi 
Jina." To take the accused's own state- 
ment: “DeSouzaasked me if I would cash 
drafts for him in India. I asked 1dm what 
remuneration I waste get. If I would cash 
four drafts of .£ 6,900 for him in India I was 
to get Rs. 4,000 for my trouble as commis- 
sion. I asked him if I should negotiate in 
my own name. DeSouzasaid ‘no' and he told 
me that 1 should not endrose them in the 
name by which I was known in Africa as 
I had creditors in Africa and the mone}’ 
might be attached. I endorsed the drafts 
in the name of Karim Kasam as I had 
opened a firm in my native place in the 
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name of mv young brother Karim and in 
my name Kasam." 

Onthelirst point, namely, whether the 
drafts were stolen or otherwise, it appears 
to me th:at no alternative hypothesis has 
been set up or is possible on all tids evi- 
dence except that the drafts were stolen. 
I'iie information by the Bank to tho i^olice 
at Nyasaland in June, never contradicted 
hitherto, that llie Bank drafts were missing- 
or stn](Mi, thefact that they disappeared till 
about October aiKi were in the po.s.session of 
the clerk in t he s une Ihud^, who ])rol)ably 
kitew (if the loss and would not easli them in 
Blautyre but t hought it necessary to send 
them all the way tu Bombay, witliout. his. 
own en lorsement — all these circumstances 
cou[)led with the large amount of the drafts^ 
ainlthe presumably small pay of the clerks 
DeSouza make it impossible, I think, to 
arrive at any other inference except that; 
the drafts were, stolen — stolen by wliom, it' 
is not necessary for the purpose of this case- 
to consider. In this connection it is rele-» 
vant to consider Vanecdiaud's own action. It. 
is argued for the Clovernmeiit that Vanech- 
and was also one of tlie conspirators and 
that under s. 10 of ihe Indian I'Addence Act. 
Ids conduct was relevant against the accus-, 
ed. But Vauechand has not expressly been 
implicat(vl in the present case as :i conspi- 
rator with tlie accused and the fact that lie 
tore upthe draft is evidence only admissi-; 
ble under s. 9, and not under s. 10 of the 
Iiidiaii I'Addeuce Act. But after making, 
every allowance for timidity, it is impossi-. 
bh* to get over the fact t hat unles.s Vane-, 
cliaiul thought that tlie draft must have been 
stolen, it is unlikely that he would tear to 
jiieces in a moment of nervousness a draft 
for so large an amount. 

1 pass on to the second ]^oint as to the 
accused's knowledge and intention. Ac- 
cepting the accused’s own version, tlie ques-- 
tion is whether from tlie admitted circum- 
stances tliere was a reasonable possibility of 
his lielieving that tlie drafts were not stolen, 
or whether lie must have had reason to 
believe that they were stolen. DeSouza was 
a clerk presumably on small jiay. He shows, 
to the accused four drafts for £ 0,900 dated 
June from the Bank where he is emi>loyed 
to the knowledge of his neighbour the; 
accused. None of the drafts beai- DeSouza's> 
endorsement. DeSouza instead of cashingi 
the drafts himself in Blautyre, deliberatelyi; 
makes them over to the accused and re-? 
quests him to cash them in Bombay .andi 
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tells him expressly that he should not ne- 
gotiate them in his own name. The accus- 
ed keeps them with himself in Bombay for 
about two weeks and makes no attempt to 
negotiate them through a recognised broker. 
He takes with him the clerk Vanechand, 
and in negotiating the smallest of them, he 
signs not his o\^n name but uses a double 
name, his brother's name and a name he 
says is his own. He gave Vanechand, with 
whose help he negotiated the first draft, 
not less Than Rs. 1,000. Vanachand states 
that this sum was given to keep for the ex- 
penses for the office which the accused said 
he was going to open in some premises in 
Kalbadevi Road. It is difficult to accept 
this explanation of the receii)t by Vane- 
chand of so large an amount for an office 
still to be rented and opened in the future. 
Vanechand on the accused's airest, tears 
up the fourth draft. t)n the change of the 
notes obtained at the Bank on the first draft 
into smaller notes in the currency office, I 
do not lay much stress. Under all these 
circumstances stated above, it appears to me 
that, here again, no alternative hypothesis 
is made out, and that the accused's conduct 
from the time he received the drafts till 
the time of negotiations is only consistent 
with his guilty knowledge and intention. 

Addmitting that DeSouza told him of his 
intention to import agricultural implements 
and that the accused believed it, that does 
not affect the other admitted conduct and 
the adverse inference against him. I am of 
opinion, therefore, that the second issue 
must also be answered against the accused. 

As regards jurisdiction, the Full Bench 
ruling and view in Queen-Kmpressv.Moorfja 
Chetty (1) have been modified by the sub- 
sequent amendment of s. 410, Indian Penal 
Code, by the words inserted in the section 

by s.’y of Act VIII of 1882; and undoubt- 
edly the Court had jurisdiction in the case. 

On the legal question astos. 414, Indian 
Penal Code, the case of Queen-Empress v, 
AluKala {2) has been cited. In that case 
it appears that the person who dishonestly 
received or retained the stolen bullocks 
with guilty knowledge was also held to 
have disposed of them but in one and the 
same transaction; and this Court held that 
the separate and consecutive sentences pass- 
ed under ss. 411 and 414 could not stand, 
confirmed the sentence under s. 411, Indian 
Penal Code, and set aside the other. It 

was certainly observed in that case in the 

pbort judgment that “s, 414, Indian Penal 
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(.'ode, applies only where there has been no 
actual receipt" and this observation has 
been referred to with approval by Batty, J., 
in Emperor v. Jethalal (3). It does not 
appear, however, that Illustration (j) to s. 
235 of the (h-. P. C, wasbiought totlie notice 
of the ('ourt in either case. That Illustra- 
tion runs as follows : 

"Sfveral stolen sacks of corn are made 
over to A and B, who know they are stolen 
property, for the purpose of concealing 
them. A and B thereupon voluntarily 
assist each other to conceal the sacks at the 
bottom of a grain-pit. -1 and B may he 
separately charged with, and convicted of, 
olTences under ss. 41 1 and 414 of the Indian 
Penal ( 'ode." 

Taking the sections themselves and Ch. 
XVII of the Indian Penal Code in which 
they stand, it would appear that ss. 378 to 
400, Indian Penal (.’’ode, deal with various 
criminal methods by which property may 
be dishonestly taken from the possession of 
the lawful owner, that is, theft, extortion, 
robbery and dacoity, criminal misappropri- 
ation of property and criminal breach of 
trust. The next portion of the Chapter 
deals with subsequent criminal acts with 
stolen property as defined in s. 410. Stolen 
property when it passes may be first received 
retained and then finally concealed or disposed 
of; and it is in this chronological sequence 
that ss. 411 to 414, in my opinion, deal. hen 
receipt or retention, not necessarily for dis- 
posal, is dishonest, s. 411 is the appropriate 
section. If, on the other hand, dishonest 
receipt or retention cannot be proved hut 
only dishonest concealment or disposal* 
s. 414 is more appropriate. Thus, in the 
case of Emperor v. Bndhankhan (4) certain 
gold bangles, the ownership of which was 
not known and could not be traced, were 
found and concealed on the Railway line, 
in a place only known to the accused Patlian. 
It was held that he himself had concealed 
it. The Sessions Judge thought that the 
verdict of ‘guiltj^' of the Jury was erroneous 
and referred the case, feeling doubtful as 
to the lack of legal proof that the property 
was stolen. As was pointed out by Batche- 
lor, J., in a case under s. 414, Indian Penal 
Code, the ownership of the property need 
not be traced. It was sufficient if it w'as 
proved that the property was stolen. It 
held to be stolen property in that 
because it was such that it could not honest y 

f4> 17 Ind. Cas 537: 14 Born L. R. 893; 13 Cr h J- 
793. 
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be in the possession of a wandering Pathan. 
AVith this view of law 1 agree. 

Appljdng the law to the present case, 
though there is no direct evidence V)efore 
us as to the actual theft of these drafts, for 
the reasons stated above no reasonable 
doubt is left in m 3 ’ mind, firstl)’, that they 
were stolen, and, secondly, that when the 
accused negotiated the first draft, and 
attempted to negotiate the second draft, he 
had reason to believe they were stolen 
propert}’. I would, therefore, allow the 
appeal, set aside the order of acquittal and 
convict the accused on the first charge under 
s. 414, and on the second charge under 
ss. 414 and 511, Indian Penal Code. 

In this view it is not necessary to express 
any opinion on the alternative charges under 
s. 420. But I agree upon the whole with the 
learned Magistrate that no definite false 
representation by the accused is proved. 

Fawcett, J. — I agree generally with 
the reasonings of m 3 ’ learned brother and 
his exhaustive judgment leaves little for me 
to add. On the legal question that was 
raised as to the applicability of s. 414, Indian 
Penal Code, to this case, I think that 
Illustration (j) to s. 235, Or. P. O. supplies a 
conclusive answer to the contention that a 
person who has dishonestl 3 ’ received stolen 
property cannot possibh’ be charged and 
convicted of voluntarily concealing or 
disposing of that property. The Illustra- 
tion is one where A and B both receiv’e 
property knowing it to be stolen pro- 
perty, and then go and conceal it. The 
Illustration says as plainly as possible that 
both of them ma 3 ’ be separately charged 
with and convicted of offences under ss. 411 
and 414, This is an illustration to the 
general principle embodied in sub-s. ( 2 ) of 
B. 235 that, if the acts alleged constitute 
an offence falling within two or more sepa- 
rate definitions of any law in force for the 
time being by which offences are defined 
or punished, the person accused of them 
may be charged with, and tried at one trial 
for, each of such offences. Therefore, the re- 
marks that have been made in some cases 
that a person who might be charged under 
8 . 411, cannot be charged and convicted 
under s. 414 are not, in my opinion, binding 
upon us, and must be rejected so far as they 
are in conflict with this particular illustration. 
In the present case the proper charge against 
the accused, in my opinion, is clearl 3 ’ one 
under s. 414, because the particular act 
which led to his arrest and trial was the 


695 

disposal of one draft and the attempted dis-* 
posal of another ; and the evidence that 
was adduced by the prosecution related to 
sucli particular act or acts and to the sub- 
sequent conduct of the accused and Vane- 
chand, wlu) accompanied him to negotiate 
the first draft. The accused might liave 
possibl 3 ’ been charged and even convicted 
under s. 411. For although it was contended 
on his behalf that the (’ourt would have 
no jurisdiction on a cliarge under s. 411, 
I fail to see how that contention can 
possibh’ prevail against the clear wording 
of s. 4, Indian Penal ('ode. and s. 180of the 
('r. P. ( ’., especially having regarrl to the 
Illustration (b) to s. ISO and the new sub- 
s. (3) of s. ISl. He could, at any rale, it 
seems to me, have l)een convicted of 
retaining stolen properly, assuming of 
course that the ingredients of the offence are 
proved and also assuming that he was born 
in British India and domiciled there his par- 
ents being similarly British Indians. But 
this point was not fully argued and it is 
unnecessary to decide it Section 414, no 
doubt, requires that the accused should have 
assisted someone else in the disposal of the 
propert 3 ’ and does not cover a case where 
a person receives and then disposes of stolen 
property entirely on his own account. But 
in the present case the accused himself 
asserts that the clerk DeSouza made a 
proposal to him to help in the disposal of 
these drafts and he fell in with that pro- 
posal and so committed the acts which are 
the subject of the prosecution. Therefore, 
it seems to me, on the facts alleged and held 
proved, the accused clearly voluntarily 
assisted in disposing of these drafts. 

On the merits, 1 agree with my learned 
brother that the circumstantial evidence 
plus the statement of the accused under 
s. 342, Cr. P. C., afford no other reasonadlo 
hypothesis, than that he had a guilty know- 
ledge, or at any rate felt convinced in his 
own mind, that these drafts had been stolen, 
so that he had reason to believe they were 
stolen, following the ruling in Empress v. 
Rango zTimaji A5). In regard to the ac- 
cused’s own statement some remarks were 
made that the Court should not use it to fill 
up any gap in the prosecution case. There 
are no doubt cases in which that is a proper 
remark to make, but the i)resent, in my 
opinion, cdearl 3 * is not one of them. The 
Code itself says in sub-s. (3) of s, 342 that his 

(5) 6 B. 402; 0 Ind. Jur. 538; 3 loci. Dec. (n. b .) 

724 . ' 



EMPEROR V. ABDUI. GA^^I CAHADERBRAI. 



Statement can be “taken into consideration.*’ 
That is a phrase that is also used in s. 30 of 
the Indian h^'idoiice Act in regaid tothe con- 
fession of a c<.)- ciccused, and it lias l»een held 
in fjutcn-Jiinprcs.- v. Khoiiilia, ((li and vari- 
ous other cases, that the Couit may take 
the confession into considerat ion in order to 
detennine whether the issue of guilt is 
]>roved or not, and to that extent it becomes 
practically on the same footing as other 
evidence, although technically it is not evi- 
dence in the case according to the <letinitiou 
contained in the Indian Evidence Act. inas- 
much as it is not made on oath. In the 
present case the inference of guilt arising 
against the accused from his own conduct 
and the inference arising that the pro- 
perty was stolen from Vanechand’s con- 
duct in tearing u]) the diaft that accused 
had given to him (Mx. M), did throw 
an onus on the accused to explain how 
it was that he came to dispose of the 
drafts. His explanation, I agree with my 
learned brother, should he taken as it stands 
because the accused had no opi.oitunity of 
adducing evidence in suiiport of it ; an<l 
taking it in that way, it clearly is a i)art of 
the material on which ttie Court has to d(- 
cide the issue of the accused's guilt or other- 


wise. 

On the other hand in regard to the tele- 
grams 1 think the learned Magistrate has 
not given due weight to them. He has in 
fact excluded them as inadmissible. I'he 
fact, however tliat these telegrams were 
sent is clearly relevant and admissible under 
s. y of the Indian Evidence Act, and I 
agree witli my learned brother that the 
circumstances referred to by him raise a 
presumption under s. Ill of the Indian 
Evidence Act that the main telegram of 
June -HI, emanated from the Nayasaland 
Police. That telegram is not of course evi- 
dence that the drafts had actually been 
stolen • but it gave information to the 
Bombay Police, wliich at any rate allorded 
a o-rouiid for a reasonable suspicion that 
thete particular drafts were stolen property, 
and the Police, therefore, had authority to 
arrest the accused when he was found m 
possession of one of these drafts, under s 33, 
cl id), of the Bombay City Police Act. 
IV of’ 1902. The telegram explains liow 
it was that they came to arrest the accused, 
and this case is not, therefore, on the same 
footing as it would have been if there were 


(6) 15 b. G6; S Ind. Dec. (x. s.) 45. 
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nothing to attach suspicion to the accused's' 
Iiossessioii of the drafts. The drafts are 
Alleged by the Xyasaland Police to have 
hecii stolen, and that is a circumstance 
wliich has tu lie taken into consideration as 
]'art of the evidence in tlii.s case. If any 
evidence liad been adduced bv some 
ollicer c»f the Standard Bank in Africa 
regarding tlie alleged theft, ihenof couise 
this would have been a simple ease, The 
only difiicnlly that arises is clue to the 
alisence (u ‘ .<^01011 evidence, but it does not 
neces-^itate the accused's aecpiittal. I agree 
with my leainecl brother tliat the (’oiirt 
is entitled to c‘oiisider wliether the evi- 
dence, coupled with the accused's own 
statement, does not circumstantially prove 
the accu.sed's guilt. As long ago as 1865 
this (’onrt. in Rerj. v. Ihirishankar 
Fakirhhut (7) refused to interfere in a 
similar case where the evidence was purely 
circumstantial. In tliat case it was 
argued that there was no ])roof that the 
I)roperty was stolen and that the evidence 
failed to show' guilty knowledge. It was 
held that the persons concerned must have 
known, or have had reason to believe, that 
the luopeity was stolen, and that the mere 
fact that the prosecution coidd not definite- 
ly establish from whom it liad been stolen 
did not pi'event the accused’s conviction. A 
reference may also be made to Wills on 
('jrcunistantial Evidence, (ith Edition, page 
95. w hich cites cases where a similar course 
has been followed to meet adilhculty in 
establishing tlie identity of stolen proper- 
ty. M e are, therefore, not in any way sett- 
ing up a new ))iirciple or departing from 

esiablislied law. I feel no reasonable doubt 
whatever as to llie guilt of tlie accused in 
this case. J. therefore, agree in convicting 
liini on both the charges that relate to 
s. 414. 

Per Curiam. -In sentencing the pc- 
ciised we take into account his conduct 
which has been fairly straightforward and 
of as.'^istance in the irqiiiiy, and aho tfi^ 
fact tbal tlie full anmunt detained by cash- 
ing one of the drafts has been practically 
recovered, so that no substantial loss has 
l}een caused to the Bank, as far as '''e 
aie aware. On the other hand, the drafts 
were for large amounts, and it is obvious 
that the punishment should be of a some- 
what deterrent nature. We do not think 
that it is a case for inflicting a fine. H ^ 


(7) 2 B H. C K. 130 
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sentence the accused to six months' rigorous 
imprisonment on each of the two charges 
of which he has been convicted, the sen- 
tences to run concurrently. 

The accused should accordingly be taken 
into custody and sent to Jail. 

We wish to add that, while recognising 
the difficulties in the case, we tluidc that 
the Commissioner of Police, Bombay, 
should have endeavoured to have oljtained 
some evidence from Nyasaland regarding 
the loss of these drafts, before sending up 
the accused to the ^lagistrate. As similar 
cases may occur in future, we think it right 
to draw his attention to this i)articniar 
point, as the omission to do this has very 
nearly resulted in a failure of justice, 
z. K. 0)'der set aside. 


LAHORE HIGH COURT. 

Criminal Appeal No. id of 1921. 

April 11, 1921. 

Present : — Sir Shadi Lai, Kt., 

Chief Justice, and Mr. Justice Zafar Ali. 

C H O G HAT T A — Aoc o t e n — A ppellant 

s 

E M P h] U O K — R i: R po N D E N T . 

Criminal Procedure Code (.Icf of ISOS), s. loU — 
First Information Iieport -Hu<\{\ Oi/ Police Oijicer 
duinng investioation — Evidence Act ( I of IS7J), s. l-i7 
— Information Report, whether substantive evi- 
dence. 

A ruqa by a Pclife Oflicer sent from tlie spot dur- 
ing the course of investigation, embodying tlie sul>- 
stance of the complainint's report made i)roviously 
and some result of the investigation neither signecl 
nor thumb-marked by the comj)laiiiant is not a First 
Information Report within tlie meaning of s. lol, t’r. 
P. C. [p. 698, col. 1.] 

Emperor V. Kampu Kulci, 11 C. W. N. .IjI: 6 (V. L. 
J. 80 aad Kiny-Emperor v. Danlat Kanjva, C C. W. N. 
921, referred to. 

A First Information Report is not a substantive j^iece 
of evidence. It can only be used as a previous state- 
ment to corroborate or contradict a statement made 
subsequently in Court, [p. 698, col. 2.] 

Appeal from an order of the SBssions 
Judge, Attock at Campbellpur, dated tlie 
8th Decemlier 1923. 

Mr. Khursfiaid Zaman, for the Appellant. 
Mr. D. R. Sawhneijy Public Prosecutor, for 
the Respondent. 

JUDGMENT.— The two appellants 
Khan Muhammad and his son-indavv 
Choghatta who are blacksmiths of the village 
Saggar, District, Attock, have been convict- 
ed of the murder of Fazal and awarded 
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capital sentences under s. 302, Indian Penal 
Code. The convicts have lodged separate 
appeals and the cas3 is also before us 
under s. 374 of the Cr. P. C. 

Fazal deceased was tlie full brotlier of 
Klian Muhammad accused but there was 
no love lost between them. 4'hev had been 
quarrelling ever since the death of (heir 
father Shera so much so that in -huie 1921 
they and their wives were put on security 
to keep the peace. 'Fliis animosity between 
the brothers was ])rodueed by an act of 
Shera himself which was that, he gifted all 
his landed properly to Khaii .Muhammad 
to the exclusion his other son Fazal. On 
the death of Shera which took place some 
three years before the murder, Fazal 
brought a suit against Khan .Muhammad 
for his share of the property and obtained 
a decree with costs. In execution of that 
decree a quantity of grain belonging to 
Khan Muhammad was attached and in pro- 
secution of his application for sale of that 
grain Fazal attended the ICxecuting Caiurt 
at Talagang on the fateful day (25tii June 
lv»23) but did not return home at night. 
The suspicion that some evil had happened 
to him was roused in fortuitous way almost 
immediately after his murder. As he was 
leaving for Talagang in the morning 
Sultan Muhammad ( P. W. No. 11) had 
asketl him to find out the price of cotton 
in the market there. In order to ascer- 
tain what information Fazal liad brought 
on this point Sultan Muhammad proceeded 
to his residence <at the time of night 
prayers, ?. c , long after dusk, when he 
was expected to liave returned. On the 
wav Sultan Muhammad came across his 
cousin Fatta (P. W. No. 3) who nietioned to 
him that as he (Fatta) had been passing 
close to the area known as Skakidan lie 
heard a voice crying in the dark “I am 
alone and being murdered.” On arrival at 
Fazal’s house Sultan Muhammad found 
that Fazal ha I not returned and suspect- 
ing foul play lie related to Mu.sanimat 
Bikhat Bhari wife of Fazal what Fatta had 
tDld him. Khan Muhammad and Clioghatta 
who iiad not gone to 4'alagang that day 
were found absent from home at that time. 
Therefore, Musainmat Hakhat Bhai’i felt 
alarmed and at once set out on a search for 
her husband. 

Accompanied by Sultan Muhammad and 
her uncle Jan Muhammad, she went at first 
to Shahidan and thence proceeded to the 
village Kufri which is on the way to Tala^ 
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gang, because her husband used to iniy 
visits there to his cousin and namesake 
Fazal for his advice and assistance in the 
litigation against his brother. The party 
reached Kufri at midnight and were told 
by Fazal that the deceased came to liim 
that evening on his return from Court but 
went his way home after having a drink 
and smoke at his place. After a fruitless 
search Musammat Bakhat Bhari came 
back to her village and found that her 
husband was still absent while Khan 
Muhammad and Choghatta had both re- 
turned. The next day (26th June; she ap- 
peared at the Police Station at 6 a. m. and 
gave a detailed account of all the facts and 
circumstances stated above, and a descrip- 
tion of the clothes that her husband was 
wearing when he departed from home, 
and stated that she strongly suspected that 
Khan Muhammad and his son-in-law Chog- 
hatta liad murdered her husl)and. Further 
she expressed suspicions against Baza and 
his fat ler and a third man on the ground 
that they were fast friends of Khan Muham- 
mafl and might have taken part in the 
crime. This report was entered in the diary 
of the Police Station because it was not 
yet known for certain that Fazal had been 
killed. The Sub-Inspector of Police, however, 
proceeded to the spot at once to make an 
enciuiry under s. 174 of the Cr. P. 0 Baza 
who is a youth of about 20 years confes- 
ed the next day (2?thJune), showed the 
scene of murder where marks of blood and 
struggle ’ were observable, and also led 
to a ravine wherein the body of P'azal 
was found floating. The body was naked 
with a ligature round the neck. The Sub- 
Inspector then wrote a rukka embodying 
therein MuscLViTncit Bakhat Bhari s leport 
of the 26th June and added thereto 
an account of the discovery of the body 
with the direction to the clerk at the Police 
Station the First Information Report should 
be drawn up in accordance with the ruqa. 
The clerk copied this viikko. in the chaige 
register as the First Information Report in 

the case. ,, . i *u 

Counsel for the appellants contends that 

as the ruqa was not signed or- tiiumb- 
marked by the compWmant Musnvimat 
Bakhat Bhari it could not constitute a First 
Information Report within the purview of 
s. 154 of the Cr. P. C , and should be exclud- 
ed from consideration as such, ihis ob- 
iection appears to be well-founded and 
^flere are several rulings of the Calcutta 


High Court and the Punjab Chief Court 
also in support of it. Though the ruqa 
contains information relating to the com- 
mission of a cognizable oflence, i.e., murder 
that information was not given by any body 
to ‘‘the othcer in charge of Police Station" 
but was sent to the Police Station by that 
oflicer himself for the purpose of register- 
ing a charge of murder. The rulings, how- 
ever, are tiiat a statement recorded in the 
course of a Police investigation cannot be 
treated asa First Information Report. Where 
on the report of a person that his brother 
was missing the Sub-Inspector did not 
record it as required by s. 154, Cr. P. 
C., but commenced investigation and after 
four (lays when the matter had .so 
developed that there was some reason to 
believe that the missing man li^d been 
murdered, he, for the first time recorded 
the brother’s statement as the First Infonn- 
ation Report; it was held that sucli a 
practice was contrary to the provisions of 
the section and that a statement recoidcd 
under such circumstances cannot be le- 
garded as a First Information [Emperor v. 
Kampu kuki (1).] And where on the in- 
formation given by a chaiikidai' which 
was duly recorded in the station diary — ■ 
the Sub-Inspector went to the hospital 
and took down the statement of the dying 
man and filed it as the First Information 
it was held that the statement could in no 
sense be regarded as the First Information 
[kujg- Emperor vADaulat Kanjra {2).] In the 
present case the First Information to the 
Police was that entered in the station diar}' 
on the 2Gth June but the original record of 
that report was not proved which should 
have been done to make it admissible in 
evidence. The ruqa of the Bub-Inspector 
in which it was re-produced was not signed 
or thumb marked by Musammat Bakhat 
Bhari and that ruqa cannot fall within 
the definition of “First Information”. But 
no Information Report is substantive evi- 
dence by itself. It can only be used under 
s. 1 d 7 of the Evidence Act as a previous 
statement to corroborate or contradict a ■ 
statement made subsequently in Court. 
This rur/a, therefore, is to be excluded 
from consideration and the case for the 
prosecution is to be judged by the evi- 
dence of the witnesses produced in Court. 

The main question for the determina- 

, n 11 C. W. N. 6 Cr. L. J. 8C, 

[2) 6 C. W. N. 921. 
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tion in this Court is whether the evidence 
of Baza who accepted a tender of pardon 
and appeared as a witness for the Crown is 
sufficiently corroborated by the other evi- 
dence. We are. of opinion, that it is. In 
the first place there can be no manner of 
doubt that the act of overpowering and 
strangling the deceased could not have 
been done by anybody single handed and 
that one of the culprits was Baza approver 
who knew where the body was. Young 
and inexperienced as he is, "^it is quite con- 
ceivable that he readily entered into the 
conspiracy to kill Fazal because his father 
was a partisan of Khan Muhammad and 
had given evidence in hisfavourand against 
Fazal in the civil suit between them. 
Secondly, there is no denying the fact that 
Khan Muhammad had a strong motive for 
taking_ the life of his brother. Thirdly, 
there is the evidence of quite independent 
and trustworthy witnesses that (’hoghatta 
produced the shoes of the deceased on the 
27th Jans from over the roof of the shop 
of one Megh Raj which was lOU or 150 
feet from his (Choghatta’s) house and that 
Khan Muhammad accused produced on the 
day following (28th June) blood stained 
clothes of the deceased from a heap of 
manure in his yard. The shoes and the 
clothes were duly identified by Musainmat 
Bakhat Bhari and other witnesses. Fourth- 
ly, there is the evidence of Hayat Muham- 
mad and Barfraz Khan that on the night of 
the occurrence they were going from Kufri 
to the village Saggar when on the way 
Khan Muhammad, Choghatta and Baza 
met them coming from Saggar. Another 
witness, i. e., Shah Xawaz (P. W. No. 7) de- 
posed that on the night of the occurrence 
he was going to Dhok Usri from Saggar 
when the three met him before dawn 
coming from the direction of Dhok Baza 
and that Khan Muhammad was carry- 
ing a bundle of clothes at that time. A 
clue to these three witnesses was given 
by the accused themselves. No reason could 
be assigned for diabeliev'ing the evidence 
of anyone of these witnesses. The story of 
the approver as to the manner of causing 
death was corroborated by the medical wit- 
ness who made the post mortem examina- 
tion and found that the cause of death was 
strangulation. 

Having regard to all the facts and evi- 
dence reviewed above we have come to the 
conclusion that th^ appellants have been 
rightly convicted of the murder of Fazal. 
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The result is that we dismiss the appeal 
and confirm the sentences of death. 

K. h. Appeal dismissed. 


BOAIBAYHIGH COURT. 

Criminal Appeal No. 233 op 1925. 

August 19. 1925. 

Present: — ilr. Justice Fawcett and 
Mr. Justice Madgavkar, 

E M PE R O R — Appe llant 

versus 

CHAND MAHABOOB — Accused — 

Respondent. 

City of Bombay Police (I\' of s. lU (dl - 

"Reputed thief", meaiung of — Person convicted vf 
theft, whether reputed thief. 

Tlie fact that a person has actually been convicted 
of theft is a ground for holding that' he is a “reputed 
thief" within the meaning of cl. (d' of s. 112 of the 
Oity of Bombay Police Act. The e.xpression “reputed 
thief ’ docs not mean a thief who has achieved, not 
merely one or two convictions, l)ut in addition a 
reputation and a distinction amongst liis neighbours 
and his community as a habitual otTcnder. A reput- 
ed thief is not something more than a convicted thief 
but something less and moans a person who even 
though he might not have been convicted as a thief is 
so reputed in the circles to which his reputation 
is a matter of interest. A man who is convicted twice 
of theft is more than a reputed tliief and not Ics.s, 
the question of reputation being one of fact. [p. 7C0, 
cols. 1 2; (). 701, col. 1.] 

Criminal appeal from an order of acquitt- 
al passed by the Fourth Presidency Magis- 
trate, Bombay. 

Mr. S. S. Patkar, (lovernment Pleader, 
for the Crown. 

Mr. J. G. Rele, for the Accused. 

JUDGMENT. 

Fawcett, J. — This is an appeal by the 
Government of Bombay against the acquitt- 
al of the accused Chand Mahoboobsah by 
the Fourth Presidency Magistrate. He 
was put before that Magistrate on a charge 
under s. 112, cl. (d), of the Bombay City 
Police Act IV of 1902, namely, that being 
a reputed thief he was found loitering in 
the street and without being able to give 
a satisfactory account of himself. Evidence 
was given by a Police Constable that he 
was arrested at 1-15 a. m. on the Proctor 
Road and that nothing was found in his 
possession ; also that the accused had two 
previous convictions. There was no cross- 
examination, and the Magistrate upon this 
acquitted the accused on the ground that 
he could not come in the category of a 
reputed thief, having only two previous 
convictions. 
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It has heen objected by ^Mr. Rele for the 
accused that in any case accused’s two pre- 
vious convictions have not been proi'erly 
])rove<l. (’ertairtly. so far as tlie informa- 
tion sent by the ('liminal Investiiration 
Department com;'‘rned, that information 
would recpiiie to i e -^uppleinented by 
other evit.lence under s. all of the ('r. D- *’• 
or otherwise to prove the lu’evious convic- 
tions, if they are .lenied lyv the accnse<l. 
Ikit we have a scanty record in this case, 
and it is itossilde tliat t he accused hinisel f 
admitted tlie vonvictions. In any case in 
dealiipcc with this ai'peal, we must take it 
tliat there were two previous convictions, 
either admitted or ]iroved nr lu-ovahle 
acainsl the accused. The only point, there- 
fore, iswhether the fact of there being two 
previous convictions for theft snllices to 
make the accused a leputed thief within 
the meaninc: of cl. (f/)ofs. 112. I he word 
“reputed” is delined in Webster's Diction- 
ary as “having the reputation of being, or 
supposed or thought to t)e, that expressed 
or implied l)y the tiualiiied noun.” The 
prefix “re” no donht would ordinarily sug- 
gest that the suiipositioii must he enter- 
tained bv a certain numl)er of people. It 
is impossible to lay down any deiinite rule 
on a(iuestion of that kind. 1 he fact that 
a person has actually been convict- 
ed of theft is certainly a groumWor taking 
it that he is a reputed thief. For it is a 
substantial basis for that reputation among 
persons who know of the conviction ; and it 
is not, in mv oiunion. necessary to have 
additional evidence tlial some person knows 
of his conviction and considers him to be 
a thief. Nor, in my opinion, is it pos^ilde 
to laydown any rule such as the one ap- 
plied’by the Magistrate, namely, that a 

certain number of convictions (more than 

two) is necessary before a person can he a 
“reputed thief.” Obviously dilhculties 
would arise in fixing what should be the 
actual number of convictions that should lie- 
taken as saHie'ent. I" P-esent ease the 
two convictions are within a space of t«o 
years prior to the arrest ot the aecnsed, 
Ind it is not a ease where the fonyictions 

are many years before arrest, m 

habit of thieving may have ceased. In 115 
opinion, therefore, there was evidence be- 
fore tlie Magistrate that the accused was a 
“reputed thief,” and the ground hat he 
gave for the acquittal is insuflicient. 

^ It has, however, been urged that there 
is also no evidence that the accused was 
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loiterins in tlie street at the time of his 


arrest. It is true ttiat the evidence does' 
not show that the Police ('onstable stated 
exactly in what circumstances the accused 
was arrested, hut I think there is a pre- 
snm]iliou that those circumstances would 
have apiteared, if the evidence had been 
fullv recorded. The (lovernment Pleader 
as.serts that the accused was found in com- 
liany witii another man, in whose posses- 
sion there were instiuments of Inirglary 
and who was I'onvicted under s. 112, cl. (c). 
('ertainly, if tlial is the case, it would be' 
relevant evidenee against the accused that 
at the time of the alleged otTence lie was 
in the company of a iierson who had such 
instruments upon him, and tliat evidence 
would alTeet any explanation which the ac- 
cused might oiler as to the circumstances 
of his being in tlie street at the unusual 
time of 115 or so in tlie morning. The best 
course, in my opinion, therefore, is to direct 
a re-trial of the accused by such of the 
Piesidency Magistrates as the ('hief Pre- 
sidency >!agistrate may direct, in wliich 
evidence, if it has not been already addneeu 
in the way it should have been given, can 
now be so adduced and, if necessary, the 
alleged previous convictions should also be 
proved. I would order accordingly. 

Madgavkar, J. — The ([uestion argu- 
ed before us is the construction of the 
words a “j'eputed thief” under s. 112 , 
of the Bombay (’ity Police Act 1\ of 
I am unable to agree with the learned 
.Magistrate and the Pleader for the accused 

that these words must be taken to mean 
a thief who has achieved, not merely one 
or two convictions, but in addition, a le- 
putation and a distinction amongst hts 
neighbours andliis community, as ahabitua 
otfender, on evidence of the character . I"!? 
ed to in In re Kottamiddn Ranga U/ 

a case under s. 110 of the Cr. P. D; fbe 
present Act applies only to the (hty o 
Bombay and the present offence can 
be committed between sun-set and 
by a reputed thief loitering or lying in 1 1 
street without being able satisfactorily 
account for his presence. It appears 
me that the words “reputed thief” are n 
something more than a convicted thiet 
something less and mean a person who ev ^ 
though he might not be convicted is . 
puted in the circles to which hisreputa 
is a matter of interest. In a city sue i 

(1) 5.5 liul. Cas. 7-22: 4:? M. 150; 'J,/' ' 

^V. 331; 21 Cr. L. J. 354; (.1920) M. U • 
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Bombay where a person does not usually 
know tlie occupation or reputation of his 
neighbour, the circles where the reputation 
of a thief would be known are practically 
two, the Police and thieves or receivers. A 
man who has been convicted twice of theft 
is more than a reputed thief and not less, 
and the question of reputation is one of fact 
and cannot further be defined by the ('ourts. 
The acquittal must be set aside. 

There appears to me to be no reason in 
law, if the accused was arrested incompanj" 
and along with another person in posses- 
sion of implements of house-breaking, why 
the two should not have been sent up 
together or at least evidence of sucli fact 
put in against the present accused. On the 
meagre record a re-trial appears to be the 
best course. I agree accordingly in the 
order proposed by my learned brother. 

z. K. Re-trial ordered. 


CALCUTTA HIGH COURT. 

Government Apreal No. 2 of 1925. 

August 12, 1925. 

Present : — Justice Sir Hugh Walrnsley, Kt., 
and Mr. Justice Mukerji. 

Tue SUPERINTENDENT and REMEM- 
BRAN(’ER OF LEGAL AFFAIRS, 
BENGAL— Appellant 

vei'sus 

SADER SAIK— Respondent. 

Crimuml Procedure Code {Act V of s. 425 (J) 

— Ses-fioiis trial — Prosecution witnesses not prescjit-- 
Aajournment, refusal to (jrant -Discretion of Court 
— •fury directed to record verdict of "not (guilty 
— Misdirection — Appeal Verdict, whether can he set 
■aside. 

On the date lixed foi' the trial of a Sessions case no 
witnesses for the i)rosecutioii were present and the 
liearing was adjourned to the next day. Again there 
were no witnesses jiresent and tlie Jiuige refused to 
^runt anj' further adjournment and called upon the 
accused to plead and empanelled a Jury. He then 
directed the Public Prosecutor to open the case, and 
the latter did so under ju'otcst and informed the 
Court that he had no witnesses present to supl>f>rt the 
^case for the prosecution. Thereupon, tlie Judge directed 
the Jury to return a verdict of “not guilty”, and after 
that verdict had been returned accpiitted the accused. 
On appeal : 

Held, (1) that the Judge had exercised his discretion 
unwisely botli on the first and second day and that he 
should have ascertained the cause of the absence of 
'tho prosecufion witnesses and should have granted a 
reasonable adjournment in order to enable them to be 
Te-summoned ; [p. 701, col. 2.] 

(2) that in the circumstances of the case it was a 


misdirection for the Judge to tell the Jury that there 
was uo evidciu'(‘ fur the ju’osociition and dirc't t lieni 
to return a verdict of “not guilty” ; [p. 7U2, col. 1.] 


ij) that th(‘ verdict "f tin- Jurv and tiic order 
a'Hpiitting the accused must, thi-rcfoiv, be set aside 
under sut)-s. of 12J of the C’r. P. C.. and the 
accused must l)c ic-trie<l. iihi<l.\ 

Appeal. 

Mr. Khundkar, Deinily Legal Remem- 
brancer, for the Appellant. 

Babu i'rukramdas Chakra vai'ty, for the 
Respondent. 

JUDGMENT. 

Walrnsley, J. 'riie facts necessary for 
the decision of this a])peal are as follows ; — 
Sadir Sheikh was tried u])on a chaige 
nnder s, .‘UUl, Indian Renal (’ode, before the 
Assistant Sessions Judge of Mymensingh; 
he was convicted and sentenced to under- 
go three years' rigorous imprisonment. He 
preferred an appeal and the learned Sessions 
Judge set aside the conviction and sentence 
on the ground that the 'I'rying Judge liad 
not complied with the iwovisions of s. 3(10, 
Ur. P. (’. 

Tlie case was fi.xed for fresh trial on 
October 20th. (On that date no witnesses 
were present, and the hearing was adjourn- 
ed to next day. Again there were no wit- 
nesses present. Tlie learned Judge tlien 
refused to grant any further adjournment : 
he then called upon the accused to plead, 
and empanelled a Jury : he then directed 
the Public Prosecutor to open the case, 
and the latter did so under protest, and 
informed the Court that he had no witnesses 
jireserit to support the case for the prosecu- 
tion. Thereupon the learned Judge direct- 
ed the Jury to return a verdict of “not 
guilty,” and after that verdict had been 
returned he acciuitted the accused. 

It seems to me clear that the learned 
Judge exercised his discretion unwisely 
both on the first day and the second day. 
He must have realised that some one had 
blundered and that the witnesses could not 
be collected and sent to his Court at less 
than a day’s notice. He should have ascer- 
tained wliat had happened and should have 
granted a reasonable adjournment. 

It is said, however, on behalf of the accus- 
ed that the CT. P. C. gives us no authority 
to interfere with the verdict and the order 
of acquittal. Our attention is drawn to the 
words of s. 423 (2) of the Code, and it is 
urged that there was no misdirection by the 
Judge, and, therefore, we cannot disturb the 
verdict of the Jury. I do not agree with 
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this argument for this reason, that the 
Public Prosecutor did not say that he had 
no evidence to offer or that he did not 
intend to offer any evidence : liis attitude 
throughout was that he had witnesses who 
would substantiate the case if further op- 
portunity were allowed to him. and I think 
that insuch circumstances itwasa misdirec- 
tion for the Judge to tell the Jury that 
there was no evidence and that they should 
return a verdict of “not guilty”. 

1, therefore, set aside tJie verdict of not 
guilty and the order acquitting the accused, 
and direct that he be tried in accordance 
with law. 

Mukerji, J. — 1 agree. 

M. B. Appeal allowed', 

z. K. Actjuittal quashed. 


MADRAS HIGH COURT. 

(uuMiNAB Miscellaneous Petition No. 164 

OF 1925. 

April 30. 1925. 

Present : — Mr Justice Devadoss and 
Air. Justice Wallace. 

MARUDAYVA THEVAR— Petitioner 

versus 

SRUNMUGASUNDARA THEVAR and 

A X OTHER — Res fo n d en ts . 

Criminal Procedure Code (Act 1* cf 1S9S), ss. I!*'), 

6i>I-A — Dispute with rei/ard to im- 
moveable property — Order under s. llt-y — Revision — 
Receiver, whether can hr appointed pending disposal of 
revision petitioyi — High Court, power of. 

The Hifth Court lias no jurisdiction to appoint a 
Re:^siver pending tlie disposal of a criminal revision 
petition filed against the order of a Magistrate jnissed 
under s. T15 of the Cr. P. [p. 703, col. 1.] 

Section 5G1-A of the Cr. P. C., confers no new 
powers on the High Court, and the Court cannot by 
invoking its inherent powers extend the i)owers given 
to it by Statute, [p. 702, col. 2.] 

Petition praying that in the circum- 
stances stated in the affidavit filed therewith, 
the High Court will be pleased to appoint 
a Receiver for the properties in dispute, 
in Cr. R. C. No. 239 of 1925 presented to 
the High Court against an order of the 
Joint First Class Magistrate, Court of Tin- 
nevelly, dated the 18th February 1925, and 
made in Miscellaneous Case No. 9 of 1925, 
pending disposal of the said criminal revi- 
sion case. 

Messrs. Marthandam and .1. Sriranga- 
c/iari, for the Petitioner. 

Messrs. K.S. Jayarama lyerandS. Naga- 
raja ioi' the Respondents. 


Mr. K. y. Ganapathi, for I he Public Pro- 
secutor, for the (down. 

ORDER.— Th is is a petition asking 
this Coui t to appoint a Receiver pending 
disposal of Criminal Revisioii (’ase No. 239 
of 1925, wliiidi is a petition asking this 
(’ourt to revise an order of the lower Court 
]>assed under s. 145, C’r. P. (’. 

Mr. flayarama Iyer, for respondents, 
raises a preliminary objection that this 
Court has no jurisdiction to entertain such 
a petition. We think the preliminary ob- 
jection is well-founded. If this Court has 
jurisdiction it must be found, within the 
(h’. P. see the remarks of the learned 
(’hief Justice in Sankaralinga Mudali v. 
Xarayana Mudahar (1). Section 561-A 
confers no new powers on this Court, since 
“the (^ourt cannot by invoking its inher- 
ent powers extend the powers given to it 
by Statute.” Full Bench ruling in Veer- 
appa Xaidu v. Arudayammal i’2). Petition- 
er relies on s. 423 (1) id) read with s. 439, 
but an interlocutory order of the kind now 
sought by petitioner, to be passed before 
the criminal revision case is heard is 
obviously not an order either incidental 
to or consequential on an order which has 
not yet been passed in the criminal re- 
vision case and which may eventually not 
be in petitioner’s favour at all. It cannot 
be an order which necessarilv follows from 

V I p 

the order eventually passed in revision. 
The cases quoted by petitioner Retd v. 
Piehardson (3) and Katras-Jherriah Coal 
Co v. Sibkrisia Daw ct Company (4) have 
no bearing on this point. 

It is next urged that the High Court 
must be deemed to possess all the powers 
which the Magistrate has in an enquiry 
under Ch. XII, Cr. P. C. Such a general 
claim was considered in another connec- 
tion by a Full Bench of this Court in ^ 
case reported at Veerappa Xaidu v. Avudu- 
yammal (2) and negatived. Even assummg 
for the sake of argument that the 
Court has that power, it would not 
least avail petitioner. For in the nrs 
place, the Alagistrate and, therefore, 
hypothesi the High Court can only appoin 


1) 6S Ini. Cas. G15; 45 M 013; IG L. 

J. 3G0; (1022) M. W. N. 579; 31 M. L. T. 312; 23 Cf. 

J.583;(1922)A. I. K. (M.) 502. ,o9-^\ I 

2) S6 lad. Cas. 147; 48 M L. J. 10a; I /V y* 
‘(M.j 438; 26 Cr. L. J. 707; 21 L. W. 68^. 4i M. 


3) 11 C. 361; 11 lad. Jur. 379; 7 Ind. Dec. 

;4) 22 c. 20"i U lad, Dec. el 109. 
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a Receiver ^vhile the enquiry is pending, 
and the enquiry is now over, and in the 
second place, the Magistrate and, therefore, 
again the High Court can appoint a Re- 
ceiver only where it is satisfied that a 
dispute likely to cause a breach of the 
peace exists, where as now the Magistrate’s 
order has put respondent in possession 
of the property, and there is no danger of 
a breach of the peace, unless petitioner 
intends to defy . the order of the Magis- 
trate, and the High Court would certainly 
not encourage a party who announces his 
intention of doing so 

It is urged finally that, unless peti- 
tioner’s prayer is granted, he will sulTer 
much loss if he eventually succeeds in the 
criminal revision case. Obviously such 
a consideration does not confer on the 
High Court powers which it does not pos- 
sess. In any case Criminal Courts are 
not primarily for the purpose of prevent- 
ing private parties from sustaining pecuni- 
ary loss. Petitioner has his remedy in a 
civil claim for damages. We dismiss this 
petition. 

V. N. V. Petition dismissed. 

2. K. 


CALCUTTA HIGH COURT. 

t,VviMiNAL Revision Case No. 357 or 1925. 

July 22, 1925. 

Present : — 8ir Lancelot Sanderson, Kt., 

(^hief Justice, and Mr. Justice Pearson. 

MOHAMAD KKSHAB — Petitioner 

versus 

EMPEROR — Opposite Party. 

Opium Act (1 of 1878), s. II — Conveyance used for 
tarrying opium ~ Con jiscaiion- yiot ice to owner, neces- 
sity of. 

Under s. 11 of the Opium Act n conveyance used for 
the purpose of carrying opium is liable to conli.scati()n, 
which means tliat the section leaves it to the discre- 
tion of the Trib\mal whicli is trying tlie case to decide 
whether having regard to the facts of a particular 
case, the conveyance used in the carrying of the opium 
may be coiili.scuted. [p. 70.’i, tol. 2.j 

In a case where there is no impmper conduct im- 
puted to the owner of the conveyance, and, wlieie 
fluring the course of tlie case nothing is proved to 
show improper conduct on the i>art of the owner, it 
Would be advisable for the Magistrate who is trying 
the case to give the owner an opportunity of being 
heard before he comes to the conclusion whether the 
conveyance should be conliscated. [p. 704, col. l.j 

Rule against the order of the District 
Magistrate, Calcutta. 

JUDGMENT. 

S9.n^erson, C# J.— This is a Rule 


granted by my learned brother, Mr. Justice 
Panton. atid me, calling upon the District 
Magistrate to show cause why the order 
complained of should not be*" set aside, 
altered or modified and the boat lestoied to 
the petiHoner on grounds Nos. HI and IV. 

Ground No. Ill was ‘'tiiat the liability to 
confiscation of a conveyance arises only 
when the owner of such conveyance uses tli'e 
same for transportation, and there being no 
evidence to that effect in this case the order 
is bad and fit to be set aside." 

Ground No IV was ‘‘tliat the said order 
which was passed without giving an oppor- 
tunity to the petitioner, who is the owner of 
the ninghee, to show cause is improper and 
without jurisdiction." 

Haiiumia. majhee, who was recorded as 
the jnajheeol th^ boat was not arrested, but 
three of the crew were arrested and ’they 
were tried before tlie learned (’hief Ihesi- 
dency Magistrate and convicted under s. 9 
of Act I of 1878. At the same time the 
learned Presidency Magistrate made an 
order confiscating the boat and the opium 
under the r>rovisions of s. 11 of the above 
mentioned Act. 

Thematerialpartofs.il is as follows: 
“In any case in which an offence under s. 9 
has been committed, the opium and other 
matters" shall be liable to confiscation. 
The vessels, packages and coverings, in 
which any opium liable to confiscation 
under this section is found, and the other 
contents (if any) of the vessel or package 
in which sucli opium may be concealed, and 
the animals and conveyances used in carry- 
ing it, shall likewise be liable to confisca- 
tion. 

it is to be noticed tliat the Act does not 
say that the conveyance used in carrying 

the opium s/uR/ 6e fo?7_/i5cafef/, but tlie Act 

provides that the conveyance "shall like- 
wise be liable to confiscation." In my judg- 
ment that leaves it to the discretion of the 
Tribunal which is trying the case to decide 

whether, having regard to the facts of the 
particular case, the conveyance used in 
carrying the opium should be confiscated. 

The petitioner in this case had no oppor- 
tunity of being heard upon the question 
wdiether the boat should be confiscated. 

The learned Magistrate in his explana- 
tion upon this part of the case said: “There 
is nothing in the section requiring that the 
owner should be given an opportunity to 
show cause. If it was intended that this 
should be done, there was nothiog tg 
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prevent it being explicitly laid down in the 
section.” 

I atn of opinion tliat in roses like this 
where tltere is no improper cuiuluct im]>ut-' 
ed to the ownei’, and where, duidng the 
course of the case nothing is proved to 
show improper conduct on the part of tlie 
owner, it would l)e advisalde for the i\lagis- 
trate who is trying the case to give the 
owner an oi)j')ortunity of l)einglieard ))efore 
he comes to the conclusion whether the con- 
vevance should be conliscated. 

I am not pre])are<l to make the Rule 
absolute ui'on ground No. Ill, but I am of 
opinion that tlie Rule should be made 
absolute on the ground that having regard 
to the facts of this case, tlie owner should 
have hail an opportunity of being heard 
before the ordci for confiscation was made. 

In my judgment, therefore, the Rule 
should Ije made aV)soluteand the boat, or 
the sale-proceeds, if the boat has been sold, 
and if the money realized by such sale is 
still in the hands of the authorities, should 
be handed to the jietitioner, the owner of 
the boat, 

Pearson, J.— 1 agree. 

z K. Uiilc made absoliile. 


ALLAHABAD HIGH COURT. 

(’uiMiNAL RiiFiiunNCE No. -'>77 OF 1925. 

October 22, 1925. 

Present : — *Mr. Justice Daniels. 

K A L K A — C O .M P L A I N A N T 

versus 

RANJIT SIN’GH and othkfs— Opposite 

Parties. 

Criminal J^rocedarr Code iAct ^ of 2 -jO — 

Compensation, order ilircctiiKj paymcntof—Xotice to 
complainant, absence of, effect of- Complainant 
absent at time of announcement of judyment — Pre- 
cedurc. 

When' al the time uf announciii;? judgment in a 
criminal case tlie ''omplainant is absent and tlu’ 
Magistrate propose.s to make an order directing ^the 
payment o£ compensation under s. of the Cr. 1*. C. 
the j)roper j>rocedure is to issue a sumuions for the 
attendance of the complainant and to give him an 
opportunitv of showing eaiise why an order under 
s. ^50 should not be made against him. An order 
under that section made without giving the complain- 
ant an opportunity of showing cause against the 
order is illegal and cannot be allowed to stand. 

Criminal reference made by the District 
Magistrate, Cawnpore, dated the 11th 
September 1925. 


[91 1. 0. 1925j 
REFERRING ORDER.— In this 

case Kalka complainant Avas ordered to 
pay Rs. 5f) as compensation to the accused 
under s. 2a() of the Cr. V. C. Kalka has 
now ajiplied to nie for the revision of this 
order. The record shows that the Magis- 
trate neglected to call upon the complain- 
ant to show cause why he should not pay 
compensation to the accused. The com- 
plainant was absent on the day judgment 
was pronounced and the order granting the 
*fr?V:used com()ensation was ])assed on the 
same day, r/c , the 7tli July 1925. 

It was cleai’ly the duty of the Magistrate 
to issue a summons to the complainant to 
ai>pear and show cause as laid down in 
the last sentence of para. 250 (/) of the 
Cr. P. C. but tliere is nothing on the file 
to show tliat tJii.s was done. 

1 consider that the irregularit 3 ^ is a 
material one and the ^lagistrate’s order ivas 
illegal. I recommend that the illegal order 
be set aside and that the complainant may 
be called upon to show cause why com- 
pensation should not be ])aid by him to the 
accused. 

The Assistant Government Advocate, for 
the Crown. 

i\rr. Saila Xath Mukerji, for the Opposite 
Parties. 

JUDGMENT.— Th is reference is made 
on the ground that tlie 7'rial Court made 
an order of compensation under s. 250 
without giving the complainant an oppor- 
tunity to show cause against it. The Trying 
M.iigistrate says in the explanation that 
the complainant was absent when judg- 
ment was pronounced, and the Magistrate 
believes liim to have deliberately absented 
himself. The section provides, however, for 
what is to be clone in case the complainant 
is not present when judgment is pronounced. 
I, therefore, set aside (lie Magistrate’s order 

and direct him or his successor-in-office 

to do wliat he should have clone originally, 
namel}’, to summon the complainant and 
give him an opportunitA* of slioAA’ing* 
cause before passing the order. 

z. K. Order set aside, i 


KALKA V. TvANJIT SjXGH. 
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CALCUTTA HIGH COURT. was an appeal to the High Court whioii 

ArrK‘ 1 . i-iio.M Ownini Xo. ‘i09 oi- VJ'Jo. was hecreocl on the Htli December 


July 20. 1923. 

Preseiii : — Justice Sir Habiiiirton 
Kewhould, Kt., and Mr. Justice Crahain. 
ANAXDA JMUYA BA ISIiXA VI-Dsckki:- 

HoLni£ii — A ppkolant 
versus 

B I J O Y KRISHNA U A3' — J o no m rn i - 

Debtor — Kespokden't. 

Civil Procedure Code (.Icf t'f*/ l!ii>S), O. XXI, >•. J 
{l)~}'Jvidence Act (I of IS7jj, Decree — Oral 

adjustjnent, validity of — Appeal Fiudin<} of fact, in- 
terference with Parclaiinslun ZaJ//, co)n}iromisc tntere<l 
into by- Burden of proof. 

TIio words “ ollierwise {uljusteil ” in r. 2(1' of O. 
XXI of the C. P. C. arc wide c'loiijjli to cover aa 
oral adjustment of a <lccrec. [p. 705, cel. 2.] 

Section U2 of tlic, Kvidi-nec. Act ai>plies only to 
what arc known as “ disiH)sitive doennuents ' and lias 
no application to a decree. \p. 70G, col. 1.) 

Generally speaking; if is undc.sirable for an Appellate 
Court to interfere with the limliufrs of fact of the Trial 
Judge who sees and Iicars the witncs.scs ami has an 
opportunity of noting their <louu.‘anour. The view of the 
Trial Judge as to tlic crcdil)iiity of witnes.scs should 
not be })Ut aside by the Aj)pcllate Court on a mere 
calculation of probabilities. Where, however, tho 
question to b(* determined does not di pend upon the 
demeanour of llie witnesses aud their manner in tin* 
witness-box, i)ut upon inferences to he rlrawn from 
facts, the Appellate Court is as g')o(l a Judge of facts 
as the Trial Court, [p. TOG, cols. I A: 2.] 

A person who relies upon a deed or power exec\ited 
by a pardanasliin lady must vsatisfy tho Court that 
the deed or power was explained to and was under- 
Btood hy the larly. 'Phis doctrine ap(dics also to 
agreements to cumi>romise litigation, thougli it may 
be surticient in sucli a case to show that tlic gem*ral 
result of tho compromise as distinct fnun tluj <lctaiU 
and legal technicalities involved was understood by 
the lady and that disinterested and eompelcnt persons 
■with a fair understanding of the whole inatU-r advised 
her to execute it. [p. TUJ, cols. 1 A 2.j 


Appeal against an order of the Subordi- 
nate Judge, First Court, Coiiiilla, dated the 
30th July 1923. 

Babus Brojolal Chakraburttj and Nri- 
pendra Chandra Das, for the Appellant. 

Dr. Dwarka Nath Milter and Bahii Sasa- 
dhar Ray, for the Respondent. 

JUDGMENT. 

Graham, J. — This appeal is directed 
against an order of the First Subordinate 
Judge of Tippera and arises out of certain 
proceedings in execution of a decree. The 
facts which have led up to it are shortly 
these: — 

The judgment-debtor respondent Bejoy 
Krishna Ray brought a 'J'itle Suit (No. 
1001 of 19i7) against the decree-holder 
appellant Sreeinutty Ananda Priya Baish- 
navi in the Court of the Subordinate Judge 
Comilla, which was dismissed. There 


On the Mth March 1922 Bejoy Krishna 
tiled an application for leave to appeal to 
the Privy Council whi?h was granted on 
the usual terms on the 10th April 1922. 
On tlie 21st July 1922 the api)eal was 
allowed to be withdrawn it having been 
represented to the Court on the Mth July 
that a compromise was likely to be ejected. 
In the meanwhileon the 31st iMarch 1922 the 
decree-holder had applied for execution of 
the decree amounting in all to Rs. 1,237-5-6. 
I.Oxecutiou i>roeeediugs followed and in the 
course of these the judgment-debtor on 
the 31st July 1922 filed an objection under 
O. XXI, r. 2 of liie C. P. C., praying the 
Court to record an amicable adjustment 
of the decree alleged to have been arrived 
at between the parties on the 29th June 
1922 whereby the decree-holder relincpiisli- 
ed her claim to costs in both the (’ourts on 
condition that the judgment-debtor with- 
drew his appeal to the Jb'ivy Council. To 
this the decree-holder replied by a ])etition 
filed on the 28th October 1922 denying 
that there had been any adjustment of the 
decree. The Court then went into evidence 
and allowed the objection of the judgment- 
debtor as stated above. 

On behalf of the appellant two points 
only have been urged l>efore us. It is 
first contended that llie alleged adjustment 
does not come under O. XXI, r. 2 of tho 0. 
P. , and that in any view of the matter 
an oral agreement in substitution of the 
decree could not be i)roved having regard 
to the provisions of s. 92 of the Evidence 
Act. Secondly, it is urged that upon the 
evidence and regard being had to all the 
facts and circumstances of the case the 
Court below ought to have held that the 
adjustment had not been proved. 

in my opinion the first of these conten- 
tions is without substance. TJie words 
“ otherwise adjusted ” in r. 2 (I) of O. XXI 
appear to be wide enough to cover such, 
an adjustment as is stated to have taken 
place in this instance. 

As regards s. 92 of the Evidence Act the 
portion of that section which is relied on 
is the portion containing the following 
words “ or any matter required by law to 
be reduced to the form of a document” 
the argument being that a decree is a 
matter required by law to be reduced to 
the form of a document, and that a new 
agreement is clearly a matter contradicting 
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or varyinfT the terms of the deci'ec. Jii 
sn]'port of tins conteution refeierre l;as 
l>een made lo the ca>e of J.iuiil. mi L:(i.: 
y. liavi Xdth (1 where one (.'file kan.td 
dudges Walsh. -T.. lield liiat s. di* e-f the 
hvid'-nce Act a])) lies to a decicc. 'I'l.e 
point, howevc]'. was not, it appeals, necc^- 
sa]\' IVr tlie detei minat ion ed'il.e a] pal. 
Nor are we hound Igv that decision, xso 
case of this Court has heen Vuought to our 
notice in which it has heen held that a 
decree comes within the purview cf 
s. t)2 of tiie lA’idence Act, and lo('hing lo 
the language of that section and s. hi ^\llich 
precedes it, and to the princii'le which un- 
derlies them, it appears to me that they 
refer only to what are known as “dis] osi- 
live docunif n t.s," and that the woids “ or 
any matter recpiired bylaw lobe reduced 
to the form of a document " m.usl he lead 
in that sense. 

It ren.’ains lo deal with tlie second con- 
tention that the Court below ought (n the 
evidence, and ufcn all the facts and cir- 
cumstances to have held that the adjust- 
ment had not been ])roved. The de<‘ision 
of this n^atter was dej enclent lo a great 
e.xtent u];on the view taken of the oial evi- 
dence, and the learned Advccale for the 
respondent lias conceded that the only 
material witnesses were the judgment- 
debtor himself, his brother Prohcdli Chandia 
Ray, and the execution mohin-rir Harat 
Cliandra Chaudhuiy. The Sul ordinate 
Judge has accepted the evidence of these 
witnesses as proof of the fact of adjustment 
and has observed that the two fc’irner be- 
long to a respectable family, and that he 
was iniT'ressed by their demeanour in the 
witness-box. In this connection the learned 
Advocate for the respondent has diawn 
our attention to the case of Boihi-ay 
Cotion Manvfaciuring Co. v. Motilal .SVn'r- 
lal (2) where it was held by the Privy 
Council that generally speaking it is un- 
desiiable for an Appellate Court tointeifeie 
with the findings of fact of tlie Trial Judge 
Avho sees and hears the witnesses and lias 
an opportunity of noting their demeanour, 
and that the view of the Trial Judge as to 
the credibility of the witnesses should not 
be put aside on a mere calculation of pro- 

(1) C4 Ind. Cas. 900; 4-1 A. 258; 20 A. L. J. 05; (1922) 
A. I. K. (A.) 13. 

(2) 29 Ind. Cas. 229; 42 I. A. 110; 10 C. W. N. 617; 
17 Al. L. T. 4C8; 2S M I- • . 7.93; 21 C. L. J. 528; 17 
Bom. L. R. 455; 2 L. W. 521; 39 B. 386; (1915.' M. W. 

788 (P. C.). 
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bahilities by tlie Appellate Court. This is 
a dtctiinc \\hi(h is well icccgnised in 
^'‘viysveltm of law and is ceilainiy entitled 
to beijcaud with icspcct. It must not, 
Ic \vevc-i‘, le allowed to become a fetish, 
and, ]){'iiiled out in a moie recent 

ca^e C'f tlie Ibivv ('ciuniil Palch U7' Sankara’ 
'icddi V. I'dlflnir Ma l(alak.^}nno7na (3), 
where the que.^lion does not depend upon 
wilnes^e^’ demeanour and manner in the 
hex, hi.t upon inference from facts the 
Apj elii.le Couit is as good a Judge of fact 
as the 'I’lial r’(*uit. Nenv it a])]jears to me 
that ilje j jesent case is a case of that de- 
sciii<ti('n, ai;d further that the estimate, 
whic'h h; s heen fe imed hv the C’oui t below 
as re gale's the* leliability of the witnesses, 
(;:.n l.e e.'f inonslrale d to he erroneous. 
Ai’ait tro li(. in this there are facts and 
c-iicumstai.ces in the case, iie.t referreel to 
hy the k-ariicel iSuboidinate Judge in his 
judgment, which go to show that no ad- 
justment ever took i»lnce, and that the story 
of the adjustment has been concocted in 
order to elej rive the decree-heilder of her 
costs in the litigation. 

1 i>ioposc to <leal first of all with the 
witnesses relied upon by the Couit below, 
and then to go to a consicleralion of the 
salient facts and circumstances ivhicli lo my 
mind ihiow a ilood of light on the truth or 
otherw ise of the alleged ad jiistment. 

As I have already stated, the material 
witnesses are the judgment-debtor Bijoy 
Krishna, his brother Piobodh, and the exe- 
cution ?ao//a /•?•/?• Saint (.'handra. The Court 
below being iii/pressed with their demean- 
our lias accepted their evidence. Some re- 
liance has also been placed on the telegram 
and letter said to have been sent hy the 
judgment-debtor to his Vakil Upendra 
Kumar Kay at Calcutta informing him of 
the compiomise. Hut it is clear tliat the 
evirlence of tlie Vakil is essentially of a 

heaisav character and is not of much evi- 
• « 

dentiaiy value for tlie purpose of proving 
the adjustment. Such a telegram and 
letter could easily he sent, and if accepted 
as proved (though tlie evidence as to this is 
not satisfactoiy), would not establish that 
the adjustment liad taken place 

I will now deal briefly with each of the 
three witnesses referred to above, Bejoy 

Krishna Kaj*, the judgment-debtor, what- 
ever his demeanour may have been in the 
witness-box, is obviously not a person 

(3i 70 Ind. Cas. 949; 27 C. \V.K.414; (1922) A. I- R. 
(P. C.) 315; 31 M. L. T. 307, 17 L. W. 1 (P. C 
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upon whom any reliance can l>e ])laced. 
Apart from the fact that he is vitally in- 
terested in the result of the case, his landed 
properties including liis homestead havini^ 

the decree-holder, it is 
clear that he is capable of making the most 
reckless, if not deliberately false statements. 
For example in his ])etition (Ex. A) of the 
3rd April 192? he represented to the Court 
that he had obtained leave to appeal to 
the Privy Council, though in point of fact 
that leave was not given until a week 
later. Then again he has stated that he 
deposited Rs. 200 or Rs. 300 as i)reliminary 
costs of the Privy Council appeal, thougii 
the order-sheet shows that tlie actual amount 
deposited was only Rs. 100. 

In this connection he has made tlie fol- 
lowing statements in his evidence *' I do 
not know how mucli I was asked to dej^osit. 
My Pleader did not tell me that 1 was to 
deposit a further sum. I would have de- 
posited the sum, if my Pleader told me of 
that. I don’t know that my Pleader re- 
peatedly told him (ftic) to deposit money." 
The total amount required to l)e detiosited 
was Rs. 4,237, and lliese statements of the 
judgment-debtor that he knew nothing of 
the matter are palpably false. 

Probodh Chandra Ray describes himself 
as first cousin of the judgment dei)tor by 
adoption but says he was his brother before 
adoption. On his own admission he is 
involved in debt, his wife gets a monthly- 
allowance of Rs. 50 from the judgment- 
debtor, and he has on two ])revious occa- 
sions borrowed money from the judgment- 
debtor. lie further admits tiiat he has a 
share in the dwelling-house in Govindapur. 
He is clearly, therefore, a very much inte- 
rested witness. 

Sarat Chandra Chaudhury*, the execution 
clerk, is the most importent witness on 
the side of the judgment-delitor, but Ihere 
are obvious indications that Ire is a i>artisan 
witness. He has admitted that he is on 
friendly terms with Bejoy, and that the 
letter might have reciuested him to with- 
hold the attachment till the order for with- 
drawal of the appeal from the Higli (,’ourt 
was received. 

This fact, and tlie fact disclosed in the 
evidence of fBjoy that he was present at 
the final adjustment show the interest 
which he was taking in the matter. There 
are also the two additional circumstances 
that this witness was responsible for the 
delay from the 30th June to the 11th July 
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in sending the writ of attachment to the 
7i(t amt, and tliat he failed to carry out 
tlie order of the (’ourt dated the 28th 
July for i^sue of notice under O. XXI. 
r. ()() of the C. P. thus necessitating a 
fresli apt'tlication by the decree-holder on 
the 2')th November 1922. 

As against the evidence of these three 
witnesses we have the evidence of the dec- 
ree-holder herself, her son-iii-law and am- 
viuhhlar Dakshiua Ranjan, and grand-son- 
in-law l'p(mdra Chandra Rakliit, who have 
emphatically denied that any adjustment 
ever took place. The decree-holder has 
deposed in her evidence that there was no 
talk of amicable settlement but this is ne- 
gatived l)y her y)etition of objection tiled 
on the 28th October 1922 wherein she ad- 
mitted (ride i^ara. (>) that the judgment- 
debtor had made a proposal for amicable 
settlement. It seems clear that this fact 
has been suppressed by the decree-holder, 
]iossibly because it may have been felt 
that such an admission would weaken her 
case. Be that as it may the crucial point 
is not whether there was talk of a com- 
])roini.«e, but whether in fact a final ad- 
justment was arrived at between tlie ])arties 
and as to that it seems to me that tlie evi- 
dence of the decree-holder and her witnesses 
is entilletl teas much weight as that of 
the witnesses outlie other side. The onus 
was heavily iqion the judgment-debtor, 
and to my mind the evidence of the three 
witnesses examined on his behalf wholly 
fails to dischaige that onus. These wit- 
nesses are clearly not to be relied on, and 
the following facts and circumstances 
whicli are established by the evidence, but 
have not been taken into account by the 
Court below, go to show beyond a shadow 
of a doubt that the adjustment was never 

made. 

J^dratly there is the prima facie impro- 
bability that the decree- holder would give 
up her claim to the costs which she had 
obtained in this ])rotracted litigation, es- 
pecially in view of the strained relations 
existing between the parties. Itis in evidence 
that she liad already refused to compro- 
mise at a previous stage {vide evidence of 
Upendra Kumar Ray. 

Secondly there is the significant fact that 
the alleged ad j ustnient was never embodied 
inany written document, though the import- 
ance of this was clearly present to the 
minds both of the judgment-debtor and his 
Vakil. The Vakil had in fact suggested that 
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this shonhl he done. See his eviheiice aiul 
eross*e.\aiiiiiiatinn (.f l>ejoy'. 

'iliirilhj there is the fad lliat tlie telegram 
ail' 1 h t ter said to have bteii .-eiit liy the 
jiidgment-tlebtor to his A'akil have not becii 
j'li'odiu'ed. The statement of the \ akil that 
lie receiveil th<*m may V-e aceepied but liie 
faet tliat they have not been }>ruduce<l is 
suspiedous esy-eeially in view of tlie anxiety 
shown by the \'akil to liave something de- 
linite to gonpon. It might ha\o I'eeii ex- 
pected in these eireuni^tanees that both the 
telegram and letter wmild have Iteeii kei>t. 
Ihit.'as 1 have already stated elsewhere, the 
mere fact that such a t< legraui and letter 
weresent would not be evidence olduiy value 
for the purpose of pj'oving that the adjust- 
ment took place. They might obviously liave 
been sent merely for the purpose of creat- 
ing evidence. 

Fourihhj [he judgment-debtor's account 
rd the nianner in which tlie compromise was 
effected seems highly improlaihle. d'he 

decree-lic’lder i.s a /Ju rr/enui/n a lady of <0. 

No one was present on her behalf, though 
the matter was obviously one of consider- 
able importance to her. Neither her son-in- 
law, who generally acted lor her in such 
matters, nor her grand-son-in-law was pre- 
sent. No Pleader was i-U'esent. Her Pleader 
in the original suit, one J oi iiid ra Nat h Sen, 
lives close to her. buthealso was not present. 
Tlie adjustment, as the judgment debtor 
has stated in his evidence, took place with 
Ananda Priva alone. The soii-in law and 
grand-son- in-law weie admittedly in the 

house, but took no part in the aflair. Ihe 
judgment-debtor attempts to moderate this 
damaging admission by saying that they 
“took no active part", whatever that may 

mean, in this connexion the learned Hub- 
ordinate J udge has observed in ins judg- 
ment that it is “very natural" that they did 
not take any part in the compiomise. It 
seems tome on the contrary that it was most 
unnatural, and that, if there had really been 
any adjustment, they, as the nearest male 
relatives and advisers of the decree holder, 
•would have been concerned in it. 

Y^rain in so far as the fact of withdia\\al 
of the Privy Council appeal has been relied 
upon in the Court below as a ground for 
accepting the adjustment as true, theie is 

another explanation which is ciuitesufficient 

to account for the withdrawal of the appeal 

and that is that the judgment-dehtor vas 
without the funds necessary for the purpose 

gf jirosecuting it, There is ample evidence 


that he had been in need of money for some 
time and had been selling his properties 
jiieccmeal 'b u/c Pixs. C, hi, K (1), h (2i and 
h CJ)." In January 1922 he tried without 
success to obtain a loan of Ks. 1.000 from 
tlie (Aunilla Loan Ollice (Kx. N). The learn- 
ed Sultordinate Judge has referred in this 
connexion to the loan which the judgment- 
debtor obtain ed from Ikd)!! lUuidar Chandra 
Das ( Ex. Iv2i,bnt thcamount in (piestioii was 
only Ks. 2,500 and some of that (it is not stat- 
ed how much) was borrowed to j)ay oil money 
])revioiisly borowed. The balance would soon 
have been swallowed uj) in connection 
with the Privy Council application. Ihe 
ext racts fr<un the judgnient-delhors Rokar 
HookC'ix. Di show what the state of hia 
linances was. It is clear too that lie did not 
conip]\' with re'juisitioiis for money on ac- 
count of the Privy Council aitpeal. As he 
himself has said, he was always in need of 
money. 

Then there is the very material fact that 
independent and reliable evidence, which 
might have been adduced to prove the 
adjustment has not been given. Jndeel no 
attempt has been made to do so. \\ lien the 
judgment debtor was told by this A akil that 
it would have been better if the niatter had 
been put into writing, he replied that no 
difficulties would arise, as it was done m the 
presence of so many respectable witnesses. 
None of these persons has been examined. 
But aj.iparently this is another instance ol 
the untruthfuiness of the judgment-debtor 
since he has deposed in his evidence that 
he never made any such statement. '>6 
mav accept the version of the \ akil on tne 

point. The judgment-debtor, however, says 

that he informed Pleadeia Akhil xlabu, 
Kamini Babu, Saclhndra Baba and many 
other Pleaders that the case had been 
promised. Not one of these persons lias 

been called. , . , 

Lastly there is fact that the ' 

debtor had undoubtedly a strong motive lor 

concocting a story about adjustment oi 
decree The decree-holder 
execution of her decree on the 
1922. Thereafter the judgment-debtor suo 
ceeded in delaying execution pending 

ceipt of orders from the 

the security amounting to Rs. 4,-0/ 

■be deposited as a condition 
execution This was not complied 
on the 30th June 1922 a writ of attacbm 

of the judgment-debtors 

peities was issued. On the :9th Jun t 
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fore, Avhen this adjustment is alleged to liave 
taken place, the judgment-debtor was in an 
awkward predicament and was under the 
necessity of promptl}^ taking action oT some 
kind to extricate Iiimself. If lie could prove 
an adjustment, he could evade the un- 
pleasant consequences of the decree, includ- 
ing attachment of his dwelling-house. 

It may be noted here that on the 30lh 
June 1922 no steps of any kind were taken 
hy the judgment debtor though time had 
been allowed to him up to that date, and es 
a consequence the writ of attachment was 
ordered to be issued. If ttie adjustment 
had taken place on the previous day, it is 
difficult to understand why the judgment- 
debtor who was admittedly at Coinilla, did 
not take steps to bring to the notice of the 
Court that tlie parties has effected an ad- 
justment. ilehas stated that the decree- 
holder promised to certify the amicable 
arrangement to the Court. That being so, 
it might have been expected that he would 
go to Court in order to satisfy Iiimself that 
she meant to carry out her promise. As a 
matter of fact his own application was not 
made till the 31st July. It may be argued 
that he had to wait till the Privy Council 
appeal had been withdrawn, but he could 
at all events have asked for postponement 
of the writ of attachment. 

In my opinion the comulative effect of all 
the above facts and circumstances taken in 
conjunction with the weak and unsatisfac- 
tory evidence adduced on behalf of the 
judgment debtor goes to show that no adjust- 
ment ever took place, and that the entire 
story, except for the fact that there was some 
vague talk of a compromise, is a concoction 
pure and simple designed with the object 
of defrauding the decree-holder. 

But quit© apart from these considerations 
there is another aspect of the case, which 
to my mind would in itself be fatal to the 
appellant, even if the appeal did not fail on 
other grounds, andit is this. It has been laid 
down in a recent decision of the Privy 
Council Sarat Kumari Dasi v. Amulyadhan 
Kundu (4) that the principle that those who 
rely upon deeds and powers executed by a 
pardanashin lady should satisfy the Court 
that they had been explained to and were 
understood by her, applies to agreements to 
compromise litigation, though it may be 
sufficient in such a case to show that the 


(4) 71 Ind. Gag. 632; 27 C. W. N. 629: 17 L W 481- 
(1923) A I. R. (K C.) 13; 32 M. L. T. 137; 23 Horn L 
R. 548; 37 C. U J. 501; (1923; M. W. N. 393 (P. OJ 


general result of the compromise, as distinct 
from the details, and legal technicalities in- 
volved was understood by her and that dis- 
interested and eompetentpersons with a fair 
uiulerstandingof the whole matter advised 
hir to execute it. 

What are liie facts here? The decree- 
holder is a parddnashin lady aged 70, The 
evidence of her grand-son-in*law, whicli lias 
not been contradicted, is to the effect that 
she can only sign her name, and is unable 
to read or write. The judgment-debtor 
himself has stated that he does “not know 
^vhether she can read and write well”. This 
lady is alleged tohave entered into acompro- 
mise whereby she agreed to give up her claim 
to costs amounting to over Ps. 4,000, and to 
settle in rent-free right with the j udginent- 
debtor certain lands, wliich had been decre- 
ed in lier favour. Admittedl}' no one was 
present on bei- behalf to advise her, and no 
attempt of any kind was made to explain to 
her the nature and consequences of the 
transaction into which she was entering. 
Such a proceeding cannot be defended, and 
ill my judgment applying the principle laid 
down in tlie case referred to above and in 
numerous other cases it wasincumbent upon 
the judgment-debtor to see that tlie lady 
had competent legal advice, or that at least 
some one was present who could explain tlie 
matter to her. Nottiiiig of the kind was, 
however, done. 

For the reasons stated I am of opinion 
that the order of the Subordinate J udge 
cannot be sujiported. and that the appeal 
must be allowed with costs both in this 
Court and in the Court below. The hear- 
iug-fee i.s assessed at 5 gold mohurs. 

Newbould, J, I agree. 

z. K. Appeal allowed. 
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present: — Mr. Justice Odgers. 

V. N. ALAGAR IYKNGAR-Defendant 

No. 2— Petitioner 
versus 

SRINIVASA IYENGAR and others — 
Plaintiffs — Respondents. 

Court Fees Act {VII of IS70) (isamcnded by Madras 
Act{V of if. 7 (iv) {\)— Hindu Law -Joint 
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.'■•'ll' i,y <ir,n f,, y, ; rt) ir I\itf lull — ( ’ > > U I't - f i <' 

ahU. 

All nlifiiat ion . pf family I'l-.ii.ei ly by a Hindu fathoi’ 
n"t irii roly a^ ai I'.'i i' «'f lla* f.uuih' l>iit also as 
Sfuarflian nf li!-- iin.a -r > -n-' is jirinnj bjr/r ]>in'lincr (lU 
mini >r.s wlp) itnisf lip t r.s |iar! i'‘s to tin- alic- 

iiafion. •'Uit IfV tlr- 'nas fora *l''claiMti' at that tlie 
alienation shall not affrot tiudr siia.i’o In tho family 
jToporty is in siil>s|;jnoo oH" for th" I'anfollation <‘f 
I ho a) ifiiat i' 'll ' far a'« t 111 * min - 'r-« .~ha r*- in i li • pro- 
)*'U-ty is ooni'i-rnod and falls wirldn ih • j-iirviow of 
s. 7. rl iv (A; of tin* ('ourt I’Ves *\ot as atniunli.-d hv 
Madras ,\,ct A’ of and (.'"mi-feo in such a suit 

is payalde oil lie- amount of t ho cnn-,id“rat ion for t he 
alienation which is sou<;h( to ho >et asid'-. ff). 710. 
col. 'J. p. 711, Col. I 


Petition, under s. 115 of Act V of 1008, 
l»rayin, 2 : the ilicfli (’ourt torevise the judjr- 
nient of the District (’ourt, Ramnad, at 
^ladura, in M. A. Xo. 1 of 1921, preferred 
aj^ainst an order of the (’ourt of the Princi- 
pal District Munsif, Srivalli puttur, in O. 
S. Xo. 851 of 1922. 

Mr. iS’. Rajai/o})alachari, for the i^etition- 


er. 

Mr. S. Na7'(ujo na Iifciigar, for the Re- 
spondents. 


JUDGMENT.— This is . an applicatiot^ 
torevise the order of tlie District Judge of 
Ramnad in (’. M. A. X^o. 1 of 1921. d'he 
plaintilYsin O. 8. X^o. !151 of 1922 on the 
iile of the Principal District Muiisif's Court 
of Srivalliputtiir seek for a declaration that 
certain alienations made by the 1st defend- 
ant in respect of certain items of }>roperty 
are not valid and binding as against the 
two-thirds share of the plaintilTs and for 
partition and possession of two-thirds share 
in these and other plaint properties. The 
plaint properties are the joint pi’operties of 
the plaintilTs and their father, the 1st de- 
fendant who was the famil}^ manager. They 
originally valued the plaint as if it were 
one for possession of their two-thirds share 
in all the plaint schedule properties and 
paid ad valoi'em Court-fee apparently in 
accordance with s. 7 (v) of the Court Fees 
Act. The learned District Munsif held that 
the suit although in form for a declaration 
was really one for setting aside or cancel- 
lation of the sale-deeds executed by the 1st 
defendant in so far as they related to the 
shares of the plaintilTs. and valued the 
plaint reliefs at Rs. 3.965. This was out- 
side his pecuniary jurisdiction. He ac- 
cordingly returned the plaint for presenta- 
tion to the proper Court. The learned 
District Ju lge to whom an appeal was 
taken was of opinion that the plaintilTs were 
entitled to treat the alienations in question 
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as al)solutely void and thatthey were entitled 
to i)rocced on that footing and that if 
the alienations should subsequently be 
found in the suit not to be so void, the suit 
in respect of these items should simply be 
disrni.ssed. I am unable to agree that this 
is the jiolicyofthe Court Fee.s Act. If 
th it were so, there is no dilliculty in seeing 
that anomili^-'s ^vould arise. A plaintiff 
ctuild grossly undervalue hi.s suit, plead 
that his plaint is only for a declaration and 
then say “If it is found that iny plaint is for 
mure, flismiss my prayers with regard to the 
rest." This would lead notonly to great waste 
of j udicial t ime liiit would also encourage ab- 
solutely unsustainable claims. These aliena- 

to 

lions were made I'^y the father of the plaintiffs 
notonly as manager of a joint Hindu family 
but also as their guardian. In my opinion, 
therefore, the minors appear as parties to 
these alienations which are prima facie 
binding on them. The power of a Hindu 
father niav he more or mav be less than 
the power of a guardian to bind his minor 
sons but unless it can be established that 
the alienations were for unnecessary or 
illegal purposes (for which the onus is on 

the minors) the alienations are prima /acie 
good : see Subba Goiindan v. Krishnama- 
chari (1). Of the cases cited on the other 
side, in Vnni w Kunchi Arnina (2), the docu- 
ment was not executed by the plaintiffs or 
by any person under whom they claimed. 
Piitiavn Kamraju v. Chunduri Gunnaj/ya 
(3' was not a case of (.’’ourt fees. There 
a vendor of the plaintilTs sold the property 
to them on the footing that a sale by his 
mother made during his minority as his 
guardian was not binding on him. He has 
chosen to avoid it and obtained a complete 
title which would become effective if the 
Court ultimateh’ found that the sale by the 
mother was not binding as alleged. 1 
cannot see that this case has an.v bearing on 
the present, whereas in Malikka MeladathiL 
V. Knnji Achajyimaf ( t) a case very similar 
to the present where all the plaintiffs but 
one were parties to the deed through their 
mother as guardian, it was held that a suit 
in which the plaintiffs ask for a declaration 
that a jenm sale-deed of the suit properties 


(l) GS Iiid. 
1*2 .M. L. J. 
i 1022) A. I. 
k'2) 14 M 
(3) 74 III 
240; 


M. 41!); 30 
507; (i022j 


M. L. 
M. AV. 


T- 21 


N. ’ 260 ; 


Cas. 830; A-i 
372; 15 L 
R (M.)ll2. 

26; 5 Ind. Dec. (s. s.) 19. , ,, 

1. Cas. 10.).!; IS I. )V'. 

M. W 753: (1021) A.I. R (-'O'h",— 


J* 


(4) 5 lint. Cas 


N. 753; (1021) A. I. R (M ) 

. 027; 20 M. L. J. 791; 7 M. L. T. 


177. 
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was not valid and binding on their tarwad 
must be treated as a suit for the cancel- 
lation of the deed and an ad valorem fee was 
requisite. Further it was held that the 
application of any particular clause of s. 7 
must depend on the substance of the claim 
and not on the mere words used in the 
plaint. In 1922 by Madras Act V of that 
year, a further sub-cl. (A) was added to s. 7 
(ir) whereby in a suit for cancellation of a 
document securing pro[)erty having a 
monev value, the amount or value of the 
propertj’^ for which the document was exe- 
cuted is the amount on which the ad valorem 
Court-fee is to be paid : see also Laejart 
Burt Kuer v. Khakhan Siagh (5). In 
Aruiiachalam Chethj v. Rangasamy Pillai 
(6\ it was held that a suit for a declaration 
that a decree or a document is not binding 
is a suit under sub-cl. fiv) fc) and must be 
stamped ad valorem. In my o])inion, the 
learned District Judge is wrong and the 
plaint must be construed as a plaint for 
cancellation or avoidance of these aliena- 
tions, to which the minors were i^arties and 
which p?’nua facie bind them. Tiie order 
of the learned District Judge must be set 
aside and that of the learned District 
Munsif restored witli costs throughout. 

v. N. V. Order set aside. 

Z PC 

(5) 43 Inri. Ciis. !K'i2: .3 P !>. J. 02. 

(6) 28 Ind. Cas. 70, 2S M. L. J. 118; (lOlo) M, W. X. 
118; 17 iM. L. T. Ijt, 38 M. 022. 


CALCUTTA HIGH COURT. 

Appeal fuovi Okdeic No. 1U2 of 1924. 

July 20. 1925. 

Present: — Mr. Justice Cuming 
and Mr. Justice Chakravarti. 

SARADA PROSAD ROY— AuenoN^- 
PuRCHASER — A ppellant 

versus 

KRISHNA DOMF and another 

— Decrbe-Holders— Respondents. 

Civil Procedure Code {Act V of lOOS), n. J*7, 0. XXf, 
r 22 — Execution of decree — Notice to judgment-debtor, 
absence of — Sale, validity of — Order selling aside sale 
— Appeal, second, whether lies — Notice service of, proof 
of -Report of peon, whether admUsible. 

An order setting aside an auction sale on the ground 
that no notice liad bjen served on the judgment- 
debtor under r. 22 of O. XXI of the O. P O. falls 
within the purview of s. 47 of the Code and is oi)en 
to second appeal, [p. 711, col. 2.j 

Tlie omission to serve a notice under r. 22 of 
O. XXI of the C. P. 0, deprives the Executing Court 


of it.s jurisdiction to hold an auction sale of the judg- 
in mt-clebtor’s property, and a sale held in th'^ nbsenec 
of .-^ucli nofii-e is hdd witiiont jurisdiction and is. 
th-o.\'f)re. v-)id a.i I a nullity, [p 712, col. l.| 

A p'lin’.s report of s'rviuo of notice cannot be us^'fl 
as ovid,-n'(‘ to prove such service unlcs.'* t!i * p'')n is 
examined as a witnes.s and the report is i)roved. 

Appeal ag.iinst an order of the District 
Judge, Bankura, dated the 15fh December 
1923, reversing that of the IMunsif, Third 
Court at Bishnupur, dated the 30th of 
August H)23. 

Babu Trailakh ya Xatd (Ikosc, for the 

Appellent. 

Dr. Dwarka Xath Mittvr and Bal)U 
Kalikinkar Chakravarti, for the Ri- 
spondent.s. 


JUDGMENT. 

Cuming:, J -'I'his appeal arises out of 
an application by the judgment-do))tor to 
set aside a certain sale on two gr()iuids, 
first of all that no notice ns rec[uired under 
O. XXI, r. 22, liad been serverl on him and 
secondly under U. XXI, r. 90 because pro- 
ce.sses had l)een fraudulently suj)pressed, 
and in consequence of that suppression the 
land had been sold for a nominal price. 
The', Trial Court decided the issues in favour 
of tlie auction-purchaser and rejected llie 
application. On appeal the learned District 
Judge held that no notice under O. XXI. 
r. 22 had been served on the judgment- 
debtor and that being so the sale was 
without jurisdiction and could not stand. 
The auction-purchaser has appealed to this 
Court; he contends that the want of service 
of notice under O. XXf, r. 22 does not 
render the sale void but only voidable and 
that it is necessary for the judgment- 
debtor to prove that he suffered some sub- 
stantial loss or injury by reason of the 
failure to serve notice under O. XXI, r. 22. 

The respondents contended thatno appeal 
lies in the present case. With regard to 
this objection taken by the respondents it 
is quite clear that an appeal does lie be- 
cause this objection, namely, under O. XXI, 
r. 22, comes within s. 47 of the C. P. C. 

The appellant to support his contention 
has relied upon the rulings reported in the 
case of Kumad Bewa v. Prasanna Kumar 
(1), where it is held that it must he 
proved that omission to serve such notice 
has resulted in sub.stantial injury to the 
owner of the property sold. It is, howev-^er, 
unnecessary for me to discuss this case at 
any length, because the point has been set 


(1) 15 Ind. Cas. 506; 40 C. 45. 
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at rest 1<y the decision oi' the Privy Council, 
Raglnniath Das v. *s’;nH/cr Das Kln tlry (2) 
and this point is particularly dealt with at 
page of the report. If further authority 
is necessary, the case of Sln/am Mayidal v. 
Satinath Banerjee (3l, a decision to whicli 
i was myself a party, may he referred to 
and also the case of (iin f'das IBiras v. 
Thakamani Dasi i4\ a decision which was 
relied upon by the learned Vakil for the 
appellant apparently in support of his case. 
It is (piite clear from these decisions that 
the omission to serve a notice nmler O. 
XXI. r. 22 deprives the Court of its juris'lic- 
tion to liold a sale and t lie sale held without 
having served a notire under <). XXI, 
r. 22. is made without jurisrUction and is, 
therefore, void an<l a nullity. The learned 
A'akil seems to have argued that the lower 
Appellate (.'ouit was not correct in saying 
that there was no evidence to prove the 
service of the notice except the testimony 
of the purchaser and that t’uirt was 
not willing to acctyn this uncorr-)horated 
statement. The learned Vakil seems to 
have argued that there is one otiier evidence 
and would seem to irly upon the report 
of the peon. As far as 1 can understand 
the peon wa.s not examined, neither was his 
report proved. Clearly his report was not 
evidence in the case, neither can it be used 
as such in the circumstances, d'he learned 
Judge was, therefore, quite correct in saying 
that there was no evidence in proof of 
the service of the summons except that of 
the purchaser, which lie was quite jiistiiied 
in saying that lie was unwilling to accept 
unless it was corroborated. The learned 
Judge was, therefore, clearly right and this 
appeal must be dismissed with costs. Hear- 
ing fee one gold inohur pay^^ble to the 
judgment-debtor respondents. 

Chakravarti, J.— I agree. 

z, K. Appeal dismissed. 


(2) 21 Ind. Cas. 30P 42 C. 72; 27 M. L. 
C.W. N. 1058; IG Horn. I.. R, 811; 13 A. 
L. \V. 5G7; IG M. L. T. 353; (10M> M. W. 
G. L. J. 5j.); II I. A. 251 ( R. C.). 

( 3 ) 38 IikI. G»s. m\; 41 C. U 5 l at p. 955 ; 
523; 21 0. W. N. 77G. 

(4) G4 Ind. Cas. 470; 25 C. W. N. 972. 


3. 150; IS 
P, 3. 151; 1 
N. 117; 20 

21 C. L. J. 


CALCUTTA HIGH COURT. 

Appk.vi.s from Appellate Dec’UEES 
Xos. 5-13 AM) 5-i-I OF 1923. 

June 23, 1925. 

Present: — .Mi'. Justice Pearson and 
i\lr. Justice Dwarka Xatli ('’hakravarli. 


BHAHADEB CTlATTERJElv 


1 ) H I't. S' I) A N T — A P P E L L.\ N T 


Vil'SIls 

BHHSAX CHANDRA MlTvHERJEE 

— Plaintiff and anoi iifu — gonna 

RFS!’nXDi:NT — R lsITiNDENTS. 

IJmitiiti n, Acl t I of !a(is\ Jt) Iui6cment, 
of Wo'trof t(inlc, usei* 

of. I njoiiiiK’nl i>rri“il, t‘ff< of of, 

['!i' • 1 3 1 jt ■(•{ I T till' 1 1 1' 'V i.-ii' 'liS Ilf .-i. 21 » ' if lilt) I ^irn it a-* 

til'll A'-t i.s t') make in<'!i- flu- ••.•italilishnu iif ef 

riiilits "1 Fii' .•'•tioii is ri'iiit'diul and 

ivitlur ii";‘ '-.xIiMUst ivo and df>f‘S not 

*‘Xidiiil<- i»r inf'-rf' t’i- witli flti' ni'-di-s nf ar(|iiiidn^ ca.se- 
nn-nts. jp. 71.!. c<>\. I i 

It is o[j^nt'ia plnintiti in a suit for the establi.sh- 
ni'-ut "f an ^•a'•l•lnfin^ f" show tliat lie ismititlrd ton 
rii 4 :lit whii-ii tnnv h'' of tin- nature of an ea.senient 
altlioush not arluall>- within tlie strict meaning of the 
term [iHi/.] 

Vev Cfiik'iuivo rl i , .f — Where a tank has existen for 
a loll" time ami tlie pul)li<* liave enjoyed tlie use of 
the water nf "U'di lank, it is oia ii to tlie (’oiirtto 
presume tliat the watei- of sueli tank was fledit*ated hy 
tile owner for puhlie use. Ip. 714, col. 1.) 

Appeals against the decrees of the Distiict 
Judge, Burdwan dated the lOtli June 1922, 
affirming tliat of the Munsif, Second Court, 
liurdwan, dated the 30tli June 1920. 

Bahu Baranosh ihashi M nkherjee, for tlie 
A piiellant. 

Bahu Sa)'at Kumai’ Mitter, for the Re- 
spondents. 

JUDGMENT. 

S. A No. 513 OF 1923. 

Pearson, J. — The plaintiff claims the 
use of the water in the defendant s lank 
for bathing and other purposes. His ch:nn 
lias been upheld. 

The argument on behalf of the appellant 
has been rested veiy largely upon cen- 
siderations arising upon the English autiiO- 
rities relative to the law of easements pre- 
vailing in that country, though it isindeea 
conceded that the word in its use in s. -h 
of the Indian Limitation Act, as shown hy 
the explanation in s. 2 is wider than the 
meaning of the word in English Law ana 
would include at least a profit a prermrt. 
In cases of this character attention has been 

directed by the Judicial Committee to Q 

danger of proceeding necessarily upon Eng- 
lish authorities, in Bhola ^ath Akanai^. 
Midnapore Zemindary Co. (1), a case 

(1) 31 C. 503; 31 I. A. 75; 8 C. W. N. 425; U M. h- J- 
152; 8 Sar. P. C. J. 611 i,P. C.). 
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villagers claiming a right of fasturage; 
Lord Macnaghten said: “It appears to 
their Lordships that on proof of the fact of 
enjoyment from time immemorial there 
could be no difficulty in the way of the 
Court finding a legal origin for the right 
claimed. Unfoilunately, however, both in 
the Munsif’s Court, and in the Court of the 
Subordinate Judge, the question was over- 
laid. and in some measure obscured, by 
copious references to Lnglish authorities 
and bj^ the application of principles or 
doctrines more or less refined, founded on 
legal concei)tions not altogether in hartnony 
with Eastern notions”. I am of opinion 
that the present case does not in fact fall 
to be decided upon a question ot easement 
arising under s. 20 of the Limitation Act, 
and it does not follow tliat, because the 
plaintifis may fail to show their right to 
relief on that ground, they are, tiieiefore, 
entitled to no relief and the suit^ must 
fail. As pointed out in Rajrup Koer v. 
AbitlHosscin (2), the object of the Statute 
was to make more easy the establishment 

of rights of this description; but it is re- 
medial, and neither prohibitory noi ex- 
haustive, and it doe^ not exclude or inter- 
fere with other modes of acquiring ease- 
ments. Clearly, therefore, it is open to the 
plaintiff to show, if he can, that he is 
entitled to a right which may be of that 
nature although not actually within the 
strict meaning of the term. It is argued 
that the Court ought not to make out a 
case for the plaintitT which he has not made 
himself, and that the plaintiff in this case 
has grounded his case on easement and 
must, therefore, succeed upon that or not at 
all. From an examination of the plaint, 
however, which has been placed before us 
it is clear that though mention is made ot 
the plaintifi B claim as upon an easement,^ it 
is also said to b© based on customary ngi t, 
and in any case what the plaintiff has done 
substantially is to plead the facts 
for such relief as he may be entitled to. 
There is nothing unreasonable in the right 
claimed, which is one without which in 
this country probably village life could not 
go on. From the long continued user which 
has been proved in the present case it is 
reasonable to presume a dedication of the 
tank to those uses. As pointed out in 
Rajrup Koers case {2} the up-holding of such 

( 2 ) r. C 301; 7 C. T, P. S^O; 7 T. A. 210; 4 Shome. 
L K 7, 4 Sur. P C. .1, 100; 3 Sulh. P. O. -T. 8K'; 4 
iiid. Jur. 53U; 3 lud. Dec. (s’, a.) 237 (P. C-g 


a right does not mean that the owner is shut 
out altogether from improving or denling 
with his property. An instance where a light 
of this nature was upheld is to be found 
in (^hanytancuH Pillan v. Minyu Putitiy (* 3 ). 

For these reasons 1 think the aj>pcal must 

be dismissed with costs. 

Chakravarti, J.- I agiee with the 
order which niv learned brother pirpoFCs 
to make in this case and wish to add a lew 

observations. . 

The right claimed by the plaintilt is ior 

the use of the water of the tank foi bathing 
and for other domestic purposes; it was 
clecwlj’ stated in the plaint that the < laiiu 
is based upon user for over 20 years jaace- 
fullv, uninterruptedly, openly and j s of 
ri-ht The lower Appellate Court has 
found upon the evidence that such user by 

the plaintifi ha.s been fully made out. On 

this finding the lower Appellate Court has 
granted a decree to the ])laintifi’ and has 
affirmed tlie decree of the Trial Court. 

The main contention of the defencanl- 
appellant is that the right which the plaint- 
ifi sought to establish was a right of ease- 
ment and that in the ciicuinstances of this 
case the plaintifi’s claim caiinol he based 
or. easement as contemplated in s. 2b cd the 
Limitation Act. 

It is nil well-estahlUhod proposition nenv 
that s. 2() of the Limitation Act does not 

give an exhaustive description of the light 

acquired by long user. -in 

The right claimed in this case is by \ 
neighbouring residents of an old tank. 1 lie 
water of the tank they eay was used for 
the various purposes stated in the plaint. 

In a hoi country like Bengal neces.sily for 
the u.ser of pure water is very great indeed 
A good tank largely supplies such a need 
and it is only a rich man who can find the 
money necessary for the construclicii of 
such a tank but the poor people also need 
the water which they cannot themselves 
provide for. In these circumstances it has 
been an immemorial custom in this country 
that those who can afford think it an act of 
creat pulilic benefaction to construct tanks 
for public u.se. The Hindu Saslras have 
laid down in numerous texts tlie liigli 
merits which a man acquires by digging 
a tank and dedicating it for piildic use. 1 
shall quote one of such texts which when 

translated runs as follows;— 

“As there is no sustaining of life in both 
worlds without water consequently the wbe 
{:\) \ M. b. J 47. 
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man should always construct a reservior of 
water. A well is equal to the A(f}ii itamu 
sacritice, in a desert it equals the .[sluca- 
vie<lka" Vishuudharinittora. Airain it 
“pronrises heaven t the maker of wells and 
lari^e tanks". See P. X. Saraswati's Tagore 
Law Lectures, pa:^e3 ld2-l!)3. The word by 
which the dedication is made are these;-- 
“This water has been given l>y me to all 
beings in common; let all beings Ije satisli- 
ed by bathing, drinking and immersion:" 
see page 205. Whether from religious views 
or from a sense (T public duty many 
thousands of such tanks were excavated all 
over Bengal and dedicated for public use. 


In this couiUiy, therefore, where this mode 
of dedication is so widel\' known, when 
one finds that a tank exists from a long 
lime past and the pui)lic, that is t!ie people 
of its neighi)ouihood, have enjoyed the use 
of the water of such a lank, it is open to the 
Court to presume that the water of sur-h 
a tank was dedicated by the owner for 
public use. Sueh a dedicaticui can i)c in- 
ferred from the manner and the duration 
of such use. It is not necessary, therefore, 
to seek the aid of s. 2G of the Lifnitatioii 
Act for the acquisition of such a right. 
It should also be remembered that in this 
country a large numl>er of tanks do exist 
which \vere intended for private use arul 
no dedication to the public was intended, 
although, as a matter of fact, the^people in 
the neighbourhood are ordinarily allowed 
to use the water. The words used iii de- 
dicating such a tank are expressive of a 
limited use. They are these;— "Let the 


relations in my family, that have come to 
this world, or will come into existence in 
future have satisfaction by means of the 
water; let all beings enjoy it by washing, 
drinking and bathing". Uaghu Xaiidan 
in his treatise on Consecration of Tank. 
Such private tanks are usually found in 
the compound of a private house. In such 
cases the user by llie neighbours will, of 
course, be merely taken to be permissive. 
The Court shall find in the evidence in 
each case whether the tank is a private one, 
or one in which a dedication in favour of 
the public may be presumed. The tank iu 
this suit was not shown to be a private one. 

S. A. No. 514 OF 1923. 

Our judgment in S. A. No. 513 of 1923 
governs this appeal also. Tliis appeal is, 
therefore, dismissed with costs. 


M. B. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

CiviL Appeal No. 1 or 1923. 

August 10, 1925. 

Pnsc/it: — Mr. Justice Ramesam and 

Mr. Justice Jackson. 

O. OOVJNDASA.Ml PlI.LAl— Plaintiff- 

Appell.vnt 
I ers us 

V. K. N. K R. J{ .M. A. RAMANATHAN 

CfiL r riAIi A.vn OTHERS — DEFESD.-VNTiS 

— Re.SPoNDEN'TS. 

Sjiccijic Ik' lief .tea ('/ of IST7'., s. 4- — CrimiJial 
Proc'ilurc ('o-U t.lf^ I' of ISOS), s. 11^0 — Suit for 
fl' claration — Properti/ in of third person - 

I n lunrt ion. idu they inn-it he pi-nyed fi>y —Consecpiential 
/•(■/ irf. }ilo'tht.r nc<‘essiii-if. 

.V j>l liiil i [I wlio 6-.*r*ks :i (leclaratii^u ill resjiect of 
l)r-)]) 0 ii it‘H ivhii'h are iii fli" p)s.s'ssioii of a thini 
ji is 11 )t l)'.)uii5 I'l ask for au iiijvinctioii. [p. 71 5, 
co! l.f 

Th’iuirli all iniun'’tioii may tie "iMiiled iti a suit for 
(Ici-laration if the jilaintiff wants it. it eaunot be re- 
ganied as a relief whii-li the j)lainlirf is bound to ask 
\vh*-ii liH do.s n<‘t foci any afipretiensioti from tliecon- 
<lui't of tlu‘ defendant and lien In- doe.s not feel it 
n '(•••ssary to ask for it. In such a case the declaratory 
suit is net liable to dismissal on the ground that it is 
open t * the plaintilY to ask for further relief, fp- 
ol.iL) 

Appeal against a decr'^e of the Courtof 
the Additional Subordinate Judge, JOast 
Tanjore, at Mayavaram, dated the 3lst 
August 1922. iu Original Suit No. 39 of 1921. 

Mr. T. R. Riiviadiandra Iyer, for the 
Appellant. 

Mr. C. S. Venkatachariar, for the Re- 
spondents. 


JUDGMENT.— The plaintiff is the ap- 
pellant before us. He and the defendants 

Nos. 1, 2 and 3 are trustees of the temple of 

Chayavarani in the Tanjore District. De- 
fendants Nos. 2 and 3 were appointed in 
1911 and first defendant in 190S. Tlie 
plaintilY alleged that one Ramulingaru 
Pilbii was the common agent of the parties 
and on account of his mismanagement dis- 
putes arose, which culminatpj in proceed- 
ings under s. 115, Cr. P. C’. During the 

pendency of those proceedings, Ramalingam 
Filial died but the Magistrate ordered the 
attachment of the temple and the proper- 
ties. The plaint in para. 9 alleges that the 
order of the Magistrate attaching the pro- 
perties is illegal and that the [)laialilf is 
entitled to joint possession of the properties. 
The cause of action is given as the order 
of the Magistrate dated Ifth August 191^5 
and the plaintiff prays for a declaration 
that "he is entitled to joint possession ana 
enjoyment of the properties dsserrhed here- 
under along with the defeiid;uits. ’ There is 
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no prayer ill respect of the olVice of trustee- 
ship. Several issues wore framed in the 
case but the suit was dismissed by the Sub- 
ordinate Judge with reference to the Gth 
issue which and issues Nos. 5, 7 and 8 were 
all the issues that were considered by him. 
He held that the plaintiff was bound to ask 
for an injunction and as he has not asked 
for it, the suit as framed is bad under s. 42 
of the'i Specitic Relief Act, and dismissed 
the suit. We are unable to agree with this 
view. Mr. Venkatachari, the learned Counsel 
for the respondents, concedes that he is 
not able to cite any case in which it has 
been held that the jilaintitT is bound to ask 
for an injunction in a dispute regarding 
properties where the properties are in the 
possession of a third jierson. In Kalabhai 
V. Secretary of State for India (1), there is 
an expression of opinion by Chandravarkar 
and Ashton, JJ. that tlie suit in the form 
in which it was brought is bad. That suit 
was against the Secretary of State for a de- 
claration that the plaintiff was entitled to 
hold the land which was the suliject matter 
of the suit, free of assessment. It may be 
that in such a case an injunction is a pro- 
per relief to ask for but we do not wisli to 
express any final opinion about it. Tlie 
learned Judges granted an amendment and 
this question was really unnecessary. The 
cases in Thakur Prosad v. Pmikal Singh (2) 
and in Kiinhainad v. Kiitti (3) related to 
decrees. It may be saifl that in the case of 
decrees, an injunction to the defendant not 
to execute a decree is the proper relief. 
Kunj Bihari Prasad ji v. KesJievlal IJaralal 
(4) related to an otlice and it was said in 
the case of an oflice a prayer for possession 
is unnecessary and a prayer for injunction 
will give all that can also be obtained by a 
prayer for possession. In Itachappa Snhrao 
Jadhav V . Sidap pa Venkatr.io (5) Sir Law- 
rence Jenkins said ‘Tt isat, once apparent 
that as to the whole of the property e.Kcept 
the house, no consequential reliefcould have 
been prayed and that even as to the liouse 
tiie injunction was demurrable in the sense 
that no cause of action was disclosed which 
could have supported this relief.” In that 

(1) 29 B. Ifl at p. 29; 0 Bom L. U. CIS. 

(2) 8 C. L. J. 485. 

(3) 11 M. 167; 1 M. L. J. 338; 5 Ind. Dc-c. (s. s.) 
119. 

(4J 28 B. 567; 6 Bom. L. R. 475. 

(5) 50 Ind. O.is. 280; 13 B. 507 at p 516; 17 A. L J. 
41H- 25 M. 1.. T. 298: 3(5 .\I. L. J, 437; 29 C. h. J. 452. 
21 Bom. L. U. 189; 10 L. W. 274; 21 C. W. N. 33; 1 U. 
1>, L. R. f B. C ) 83; 40 I. A. 24 fP. C.). 
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case the property other than the house was 
in the possession of the Collector and their 
Lordships thought that it is unnecessary to 
ask for an injunction. Kollowing this 
opinion of the Privy (’ouncil we tliink that, 
though an injunction may be granted if the 
plaintiff wants it, it cannot be sairl to be 
relief which the plaint itT is bound to ask 
when he does not feel any ai)preliension 
from the conduct of the defendant and when 
he does not feel it necessaiy to ask for it. 
We think the suit is maintainable in tlie 
form in which it is framed and allowing 
the apjieal we set aside the decree of the 
Subordinate Judge and remand it to him 
for disposal accordingto law. The costs in 
tlie High (’ourt will abide the result. The 
C’ourt-fee pai<l by the appellant will be re- 
funded. 

V. K. V. 

z. K. ^Ippea/ allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appiluite Decree 
No. 2228 OF 1922. 

J line 5, 1 925. 

Present : — Justice Sir Babington 

Newbould, Kt., and Mr. Justice Graham, 
RAM BALLAV iMARWARI — 

D E F E .N D A N T — Appellant 

M R I O /V N K A lTl I U K HER J K E 
— Plaintiff— Respondent. 

Procedure -Local iinve.itigution ~Ins])ertion note not 
recorded, eifecl of Prejudice to parties — Decision, 
whether cmi he set asi<le. 

A Judi^o should not in n oivil case liimself hold 
a local investi^Mtioii wilh a view to "ather informa- 
tion winch he mif?ht use as the foundation of his 
ju<lffment. althou^di h<“ inij?lit inspect tlie locality 
wilh a view to enable him to iiriderslaml the ev'i- 
dence. In the absence of prejudice to the parties 
the fact that a Judj<e has held a local investi- 

#?ation witliout recordin" a note thereof is not a suHi- 
cient j^round for setting ^^aside liis decision, fp. 71C, 
col. 2. j 

Appeal against the decree of the District 
Judge. Bankura, dated the 10th July 1922, 
adirming that of the Subordinate Judge, 
B iuktira. dated the 28tli November 1921. 

Mr. Bankim Chandra Mukherjee and 
Babii Kalini Kumar Mukherjee, for the Ap- 
pellant. 

Baranashibashi Mukherjee, for the 
Respondent. 

JUDGMENT.- This is an appeal 
against a decision of the District Judge of 
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l-Jmlc'ira oonlirming a decision of i ii<^ Sul*- 
ordi'iate Judge of that plaoe. The plaialiif 
pu-?'l the defendant to recover I'lossession of 
a plot of land about 1 hi<ihii in area. Tlie 
pLuiitiff claimerl the land a portion of 
the land whirdi he ha<l been grante*! under 
a lease dated the ]2:\i Mti-iJf from t lie 
then pninidar AU Zamin. I'he defendant 
purchased the patai right at a /ei/yo and 
rent s lies in the years TdlJ and T.)I4. The 
dispute bet^veen the parties is whether the 
laud in suit is included in the land which 
was leased to the plaintitY. d’he lease has 
not been translated or i)utforwar'l before us 
b\if from the jiuiginent it appears that tiie 
land described as measuring '2\ hipiKis 
from ic'itli to south and Ih from east 

t ) west. At the trial tlie main issue was 
as to the position of the line towards the 
s>uth from which this 2\ hi'jhtis to tlie north 
should I'c measured. iiiAsicin B. S. 

the plaintilY’s father had taken a settlement 
of some >jli(Uu'a(i land immediately to the 

south of the land leased by the pu(ui<hn\ 

According to the defendant’s case 2\ biyluis 
measured from the boundary between the 
(jlintu'dli lands would not include any of 
the land in suit. It is found by both the 
('.Durls below that the correct boundary line 
is shown in the map jirepared l»y the (’om- 
inissioner as the boundary line of the map 
prepared iu 1285. The finding of the 
District Judge is “Taking all the facts and 
circumstances into consideration 1 think 
the inference is justified that what was 
treated as the boundary line in 1S7!) was, 
if not the exact line of 18S5 at least closely 
approximate thereto". He has further 
found that shortly after his purchase the 
plaintiff’s father Amrita Lai Mukherjee 
erected boundary pillars showing the 
northern extremity of his land and that the 
then putnidar was aware of this. From 
this the lower Appellate Court has drawn 
the inference that it was understood at that 
time that the disputed land was included 
in the laud leased under the potta of 1285 
S It is further found that ever since 
then uniil dispossessed by the defendant, 
Amrita Lai Mukherjee the plaintiff’s father 
exercised such acts of possession as were 
possible in respect of a piece of waste land. 
On these findings we see no reason to in- 
terfere in second appeal with the decree of 
the lower Appellate Court. As already 
stated the lease has not been put before us 
and we are unable to say whether it should 
be so construed that the measurements are 


intended to limit the land leased exactly t 
the ai\ a described in the deed or whethe* 
the lease can be interpreted in the light o 
ti e circumstances and we see no ground for 
liolding that the lower Apiiellate (’onrt was 
wrong in deciding that the fact that the 
I>laintifY’s predecessor wasailoAved to occupy 
the land in suit to the knowledge of the 
})atnidnr shows that it was the intention of 
botli parties that this land should be includ- 
ed in the lease. It is further found by both 
the ('ourts below that tlie plaintiff has 
obtained a title by a<lverse po.ssession. On 
behalf of the appellant it is urged that there 
could he no titlo by adverse possessiem 
since his purchase at a putni and rent sale 
wouhl give a right to the land as it was 
at the creation of the putni tenure with- 
out an V encumbrance sul)seitueiitly cieated 
thereon. This point was not urged in either 
of tlie lower Courts and we are tinable 
on the material before us to hold that the 
defendant by his purchase Avas entitled to 
ignore the long possession of the j'laiiildE 
and his predecessor. 

J'he further point taken is that the learm a 
Suliordinate Judge has based Ids judgment 
on the result of a local inspection made by 
him. It was pointed ont in AV? ki-^nori 
Chose y. Kumudini Kant.a Chose M). that 
“since the amendment of the C. P. (. d niaj 
Avell be argued that the intention of the 
Legislature was to adopt tlie Fnghsh rule 
and that the Judge should not himself hoiri 
a local investigation with a vigav to gather 
information which he might use as the 
foundation of his judgment although he 
might inspect the locality witii a view to 

enable him to understand the 
But Ave are unable to bold that this action 
of the learned Judge has in any Avay pre- 
judiced the appellant. He the HO 

at the request of the parties and there is 
:^othing to suggest that he formed any con- 
clusion on the evidence "'hich he mi^l 

have altered had the appellant been p'en 

an opportunity of criticising a recorded nole 

of his inspection. In the 

prejudice of tlie parties 'p P 

mere fact that the learned Judge held the 
local investigation ivithout 

thereof is not a sufficient ground foi setting 
aside his decision. ■ , 'inncal 

For these reasons we dismiss the appt’ai 

with costs. Appeal dhmis.^ed. 

MB. ^ rr 


IC. 


i li Ind. Cas. 377; 15 C. L.J. 13^3. 

A 
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MADRAS HIGH COURT. 


Second Civii. Au'eal No. 1113 of 19--. 

November 5, 1921. 

Present : —Mr. Justice Kaniesam. 
DTRGAMMA and others— Plaintiees 
N os. 1 TO 25 — Appellants 

versus 

KEOHAMAYYA and (vniEUS— D eeendan'is 
Nos. 1, 2 and 4 to 10 — Kespondk.nts. 

Hindu Jaiw ~ Aliunsantliana fiimib/ Auit by junio) 
members to set aside moritjafie-decrce atjainst mannaer 
- Cause of actio)t- Fraud, allcjations »f, whether must 

rt'late to conduct of suit. v r . . 

la a suit bv certaiu junior ineml)ersof an Allya^aa- 
thana familv* fora (Icclaration lliat a decrc-c j.ahsrtl 
on a inortjrage executed by the managers and certain 
Ollier members of tlie family was not bimiing onllu* 
plaintilTs, the plaint alleged that the mortgage on 
which the decree was obtained was executed fraudu- 
lently and collusively ; . , r . • .1 . 

Held that if Ih.- plaintihs established fraud in tlu 

execution of the mortgage, the decree would be equal- 
ly vitiated bv fraud and would not biufl the iilaintilt.';, 
but that it w'ouhl liave been dilTerent if the parties to 
the mortgage suit had not been the same as tho.se to the 
mortgage in whhdi case a further allegation of traud 
in thccomlnet of the suit would have been necessary 
to sustain the suit. 

Second appeal against a decree of tne 
Court of the Subordinate Judge, South 
Kanara, in Ajipeal Suit No. 189 of 1921, (A. 
B. No. 125 of 1921. on the tile of the District 
Court), preferred against a decree of the 
Court of the Additional District ^'l^nsib 
Kasargod, in Original Suit No. 30 of P'-G 
(O. S. No. 85 of 1919 on the lile of the 

Principal Di.strict Munsif). 

Mr. H. Sitaramai'ao, for the Appellants. 
Mr. iv. Yegnanarayana Adiga^ for the 
Respondents. , , . 

JUDGMENT.— The suit was brouglit 
by the junior members of an Aliyasanthana 

family for a declaration that a decree ob- 
tained against certaiu otiier niembeis 
(including tlie two managers) is not binding 
on them. The plaintill's were not parties to 
tlie former suit. The Courts below di^>- 

missed the suit on the ground that the 

plaint disclosed no cause of action, ihc 
plaint made various allegations of fraud in 
connection with the execution of the moit- 
gage-deed on wliich the former was 

laid but made no further specific allega- 
tions of fraud in the conduct of the foiiuei 
suit. In the cases relied on by the Courts 
below [Logadapatti Chinnayyay. Kotla 
anna (1) and V enkatarama Aiyar v. bouili 
Indian Bank, Ltd., (2)], the plaintiff m the 

(1) 19 Iml. Cns. 570; 33 M. 2D3; 25 M. 1.. J. 228; 13 

M. L. 421; (1913) M. \V. N. 387. ,, 

(2) 55 Ind. Cas. 452; 43 M. 381; 27 M. L. T. 6C; 38 M. 
J. 108i 11 L. W. Bli (1920J M. \\\ N. 92. 


last suit was a party to the prior decree and 
was l)oiind bv it unless the deerve was 
obtained by fraud. 'I’hose cases can ai ply 
to the presentcase only on the footing that 
Ihe plaintiff, though not a i)arty to the 
former suit, was represented in it by the 
5lh defendant therein (Ejainantlii) and by 
the 3nl defendant therein (described as a 
manager along with tlie 5th defendant). 
Now U is clear that if the e.xecutaiUs of ilie 
mortgage' document acte^l frandnlenlb and 
collnsively in executing the documents and 
they were the defendants in the suit anil 
allowed it to proceed ex pari e they were 
only continuing the original fraud and 
there can be no new fraud to allege or prove. 
If the plaintiffs succeed in est.dilishing 
fraud and collusion in respect of the exe- 
cution (d the document, they have also 
succeeded in establishing that the ii('n- 
defendingof the formersuit is also fra.uln- 
lent-the'fraud in the suit being merely a 
continuation of the original fraud, lii the 
l>resent c;ase, of the seven executants of the 
mortgage tlocumeiit six (including the man- 
a^er)"^ were parties to the former suit {the 
seventli being dead). In such a case the 
plaint must be construed as alleging fraud 
throughout from the execution of the docu- 
ment to the ])assing of the decree. It would 
be no doubt different, if the defendants in 
the former suit were different from the 
executants of the mortgage. In such a case, 
the plaintiff ought to make a further allega- 
tion about the conduct of tlie di'feiidants m 
defending the suit, such as that the de- 
fendants did not raise an obvious ])lca open 
to them, or that the e.xecutauts of the (hum- 
meat were not managers at the time — con- 
duct showing gross negligence equivalent 
to fraud and collusion. An example of 
such a case is 1 usuf Sahib v. Durgi fj). 
In the present case the rJaint attributes 
initial fraud to the defendants in tlie suit 
at the stage of the execution of the docu- 
ment. 1 do not think it necessary for the 
plaintiff to make this redundant allegation 
that the fraud continued during the con- 
duct of the suit. 1 think the plaint dis- 
closes a cause of action. The facts ought 

to be fully ascertained before the suit can 

be disposed of. If the plaintiffs establish 
fraud in the execution of the mortgage the 
decree is equally vitiated by fraud and can- 
not bind plaintiffs. 

The decrees of the Courts lielow are 

(3) 30 M, 4t7i 17 M. L. J. 200; 2 M. L. T, 3GS, 
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reversed and the suit remanded for disposal 
according to law. Costs to abide the result. 
Court-fee in tirst api)eal and second 
aj)peal should be refumled to plaintitYs. 

X- } emaiided. 

/.. K. 


CALCUTTA HIGH COURT. 

Appeal prom Appellati: Dicckbi-: 

No. 612 OP 192;i. 

June 4, 1925. 

Prese7it:~SiY I’Avart Creaves, Kt., 
and .Mr. Justice Mukerji. 

RADHA XATH DCTTA and otheps- 

R L A I NT! PPS — A PPE PLANTS 

re r.<ius 

(MIAXDRA KCi\IAK Dl’TT and others 
Defendants and Pro forma Defendants — 

Respondents. 

Hcngii! Albmvn mtd Diltn imi Art {IX of /.s.N' , >> 

boKjal AUvvion Ltiiid. St tlh nu ni Art (XXXI or 
!S'f,S),s. J — licivial Alluvion Anirndinrnt Art{I\’nf 

hiura ]tr(treedin'j-y\ mittire or'- broccrdinjs, 
whrtkev binding <01 u lolcv-tdnurK'-lioldrrsi claiminq ad- 
lerstl]! to cnrh olfi> r. 

Wliat is ilcah with in jinxM'ediiiff.s under tiu* Hen^al 
Alluvion and l)iluvi<jn Act and tlu* sul)scqiu-nt aincuid- 
ing Acts is tlu- asscsstncEil ef revenue, and the ])artie.s 
concerned are the proju-ieii.r and tlie ( L)vernnunt. 
Tin.' j)i)\ver>. (.>f the Revenue .Vut liorit ies «>))erating 
uinler thes'- Acts ojdy extenfl. su far as tlie tenants arc 
concerned, t" ascertaining or rectu’cling ( xistiug rights, 
that i.s, li'tlii- naturt* ami extent of an\’ existing ten- 
ancie.s, and not to settling rent so as to l>ind the tenant. 
Tliese proceedings arc hindingon tlie proprietor n ith 
regard to the a.ssessinent of ri’venin* hut are not bind- 
ing as between under-leiiure-liolder.s claitning the lainl 
adversely to eaeli other under flifYereut j'ro]>rietors. 
[p. 711). cols. 1 A: I 

Appeal against a decree of the Subordi- 
nate Judge, First Court, Backergunge, 
dated the *Jth August 1922, afTirming that of 
the Munsif d’hird Court at Barisal, dated the 
30th May 1921. 

Babus Prokash ('handra .l/a;tt?nr/ar and 
Aswini Kumar Gupta, for the Appellants. 

Babu iinpendra Kuviar Mitter, for the 
Respondents. 

Babu Biraj Mohan Mazumdar, for the 
Deputy Registrar. 

JUDGMENT. 
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part of their hoivla and as accretions to 
Drtp Xo. 300. Theircase was that in diara 
luoceedings in 1913, the dags in suit were 
resumed by (Tovernment, assessed for re- 
venue, and settled as a separate estate 
with the zemindar under whom the plaint- 
ill's Jiold their tenure. In the Record of 
Rights which was published in 1907, the 
dags in suit were found in possession of the 
defendants but the appellants contend that 
the defendants are bound by the diara pro- 
ceedings and the disi)ute in this appeal is 
whether this is so or not. 

The Munsif has found that the defend- 
ants were not parties to the diara proceed- 
ings and that no notice was served on them 
and that the suit is lime-barred. The 
Subordinate Judge presumably accepts 
these findings but he has not arrived at 
any express liadings on these points. He 
finds, however, that Dag No. 329, to which 
Dagx Nos. 358 and 359 are accretions, is 
according to the thak mal asli land situate 
at the bend of the river Gazalia and that 
any presumf)tion raised by the diara map 
in favour of the plaintilTs is rebutted by 
the thak map and that apart from the 
d/ui'a there is no evideiK^e in favour of the 
l)laiiitilTs’ contention. 

He liolds that the diara did not and 
could not create any right but could only 
asse.ss revenue oil land in excess of the Re- 
venue Survey. 

We were referred by the Vakil for the 
appellants to the material provisions of 
Regulation H of 1819, Regulation VH of 
1822, Regulation IX of 1825, Regulation XI 
of 1825 and Regulation IV of 1828. These 
were superseded by the Bengal Alluvion 
and Diluvion Act of 1847 (ActJXof 1847) 
and it is not necessary to refer to them. 

By s. 6 of Act IX of 1847 provision is 
made for the assessment of revenue on 
land added to an estate paying Revenue to 
Government. By s. 2 of the Bengal Alluvion 
Land Settlement Act of 1858 (Act XXXI of 
1858). it is provided that nothing contained 
in the preceding section shall affect the 
rights of any under-tenant in any alluvial 
land and officers making settlements of 


Greaves, J. — This is an appeal by the 
plaintiffs against a decision of the Subordi- 
nate Judge of the First Court, Backergunge, 
confirming a decision of the Munsif of 
Barisal. The plaintiffs sued for establish- 
ment of their title to and for khas posses- 


such land are enjoined to ascertain and 
record all such rights and to determine 
whether any and what additional rent is 
payable by any under tenure-holder. The 
previous section (s. 1) provides for adding 
the new assessment on the proprietor to the 


sion. of Dags Nos. 329, 358 and 359 of the 

Settlement Survey and claimed them as (i; 58 Ind, Cas. 902; C. w. 813. 
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jama of the original estate or if the pro- 
prietor objects to this for seltleiuent of the 
alluvial land as a separate estate \vith a 
separate jarjia with the proprietor if he is 
willing to accept settlement or "in farin'’ if 
he objects to accept settlement. The last 
Act to which reference is necessary is the 
Bengal Alluvion Amendment Act of 18(58 
(Act IV of 18G8j. 

Section 3 of this Act provides for the 
local Revenue Authorities taking immediate 
possession of any island throwui up in a 
large and navigable river liable to be taken 
possession of by Government and for assess- 
ment and settlement of the land and the 
section further provides that any party 
aggrieved by the Revenue Authorities taking 
possession shall be at liberty to contest 
the same by a regular suit in tlie Civil 
Court. A consideration of the provisions 
of these Acts shows that what is dealt with 
thereby is the assessment of revenue and 
that the parties concerned are the pro- 
prietor and the Government. The case of 
Profulla Nath Tagore v. Secretary of State 
in Council (1) upon which the Vakil for 
the appellant relied referring to Fahamud- 
unnessa’s case does not lay down that an 
order under s. 0 of Act IX is linal for all 
purposes and as against all persons but 
only that it is linal for the purpose of the 
assessment imposed on the land which is 
another matter altogether. And Secre- 
tary of State in Council v. Rai Jatindra 
Nath Chaudhury (2), only deals with the 
finality of such orders as regards the assess- 
ment imposed. 

As is i)ointed out in Dhirendra Chundcr 
Rai V. Nawal) Khaja Ilahihulla (3) the 
power of the Revenue Authorities operating 
under these Acts only extend so far as 
tenants are concerned to ascertaining or 
recording existing rights (that is as to the 
nature and extent of an}* existing tenancies) 
and not to settling rent so as to bind the 
tenant. 

1 think, therefore, that the decisions of 
the Courts below were right and the diara 
proceedings are not binding on the defend- 
ants. Such proceedings are doubtless 
binding on the proprietor wdth regard to 
the assessment of revenue but are not bind- 
ing as between under-tenure-holders in 

(2) 80 Ind. Cas. 10?3; 29 C. W. N. 1; (1924) A. I. R. 
(P. C.) 175; 17 M. L. J. 18; (1921) M. ^V. N. 588; 35 M. 
L. T. MG; 51 C. 802; 51 I. A. 211 (P. C.). 

(3) 87 Ind. Caa. 442; 29 0. W. K. 505; (1925) A. I. R. 
(C.) 758. 


V. Joy gopal mahanti. 7l0 

questions sucli as arise in this appeal wdiere 
tiie parties are not ])roprictors l)ut iinder- 
tenure-holders claiming tlie land adversely 
to each other under ditlerent proprietors. 

i\loreover it does not appear tliat the pro- 
prietor under whom the defendants claim 
was a party to the uiara proceedings and 
although he n ay be bound by the revenue 
assessment made on the lands it is dillicult 
to see how he is otherwise bound upon the 
materials before us. 

In the result the api)eal fails and is 
dismissed with costs. 

Mukerji, J,--l agree. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

ApPUaL THOM Appicllatk Di-x'bee No. 2217 
OF 1922 WITH CllOSS-OBJECnON. 

June 10, 1925. 

J^reseyit: — Sir Babington Newbould, Kt., 
and Mr. Justice Graham. 

NIL MADIIAB MAHAIbVTRA and 

OTi) ERS— PeAI XTl FFS — A PPELLANTS 

versus 

J(9Y GOBAL MAI I ANTI and others— 
Defendants— Respondents. 

Limitalion Act (RXof IO<>S),Sch. /. Arts. ISJ, nS- ■ 
.Mortgaycs, prior and suhscgucnt — Suit hy prior mort- 
gagee without imjdcadiug puisne mortgagee- -Decree- ■ 
Purchase by prior mortgagee — Subsequent suit by puisne 
mortgagee without impleading prior mortgagee — Pur- 
chase. by puisne mortgagee — Suit to recover jiossessiow 
from prior mot fgaget - Limitatioti. 

A ])rioi‘ inortgii^'ce l>roup:lit a s\iit to enforce hi.s 
mort)^ngc without inakinff a [niisne mort^<affce jjarty to 
the tiuit and in c.Keculion of the deerec ot)taine(l by 
him (nirehased the mort^^aged property himself. The 
j)insne mortgagee subscqrn nt ly brought a suit to 
cnfoive liis mortgage without making tlie prior mort- 
gagee a party and in his turn ])urchased the mort- 
gage! property in e.\ecution of hi.s decree. He then 
brought a suit to recover i)OSse.ssion of the mortgaged 
property from tlie prior mortgagee who ludd it as 
purcliaser under his decree: 

Held, that the suit was governed by Art. 132 and 
not by Art. 118 of yeli. 1 to the Limitation Act. 
[p. 720, col. l.J 

Ai)peal against a decree of tlie District 
Judge, Bankura, dated the 6th June 1922, 
aflirining that of the Subordinate Judge, 
Bankura, dated tlie 12th January 1922. 

Dr. BasaK and Babu Jyotish Chandra 
Sarkai'y for the Apiiellant. 

Messrs. Ram Chandra Majumdar^ Bimala 
Charan Deb and Babu Tarakeswar Nath 
Mittcry for the Respondent. 

JUDGMENT, — This appeal arises out 



BAVA 0. VAlTniLTXGA Ml'DALlAR l\ CHlDAiil’.AriAM PlLLAI. 


[91 L 0. 1925] 


n[ a suit l)rought by n puisne mortgagee 
for rebeeming^a prior nmrtg^'ge of ilie 

(If^t’endaiits and for recovery (d 

of tiie mortgaged jtroperty. Tlte delcud- 
aitt's iiiortgage is dated 2l~it A-ar KtO*. 
A suit was brought on that mortgage- to 
which the plaint ill's, the puisne mortgagees, 
■were not made jiartieB. In execution of 
the decree olttained by th'' ('lelendauts 
the mortgaged property was sold and pur- 

r-hased bv them uii the Ttli Kebruary 
11) iO aiitr thev took delivery of i>ossessioii 
through (’ouvt on the ihid Ocdoher ihll. 
The dale of the i^laintilTs' mortgage is Stli 
Asirin 1301. 'I'he ]daintill'3 sued fpu that 
mortgage without making the delendants 
parlies, in execution of that <lecree the 
mortgaged lu-operty was purchased by the 
plaintilYs on the '22nd !''ei)ruary 11)13. 'I'his 
suit was brought on the 17th November 
11)20, both the Courts below have dismissed 
the suit on the ground that it was barred 
by limitation, d'hey held, and it lias not 
been disjmted by either parties before 
us, that the facts of this cas-' are not 
distinguishable from the facts of the case 
of SidJii Uam B<nuioiHitlhya v Burbeswor 
/bbar/.s- (1) and both the lower t'ourts after 
expressing their resifectful doubt as to 
tiie correctness of that decision have held 
themselves bound thereby, in that case it 
was lield under similar circumstances that 
Art 132 of the Second Schedule of the 
Indian limitation Act was applicable. It 
^vas contended before us that the pioper 
Article is Art. 148 which wouhl give the 
plaiiitifis ill a suit to redeem 00 years from 
llie date when the riglit to redeem accrued. 
Cur attention has been drawn to a deci- 
sion of the Allahabad High Court in Bnya 
L-d\' Bohro Champa RnmA2) in winch it 
was held under somewhat similar circum- 
stances that the Article applicable to a suit 
for redemption brought by a puisne mort- 
gagee was Art. 148. But that case is dis- 
tinguishable on the important point that 
there it was the puisne mortgagee who 
bad first sued on his mortgage and m 
execution of his decree he was put into 
possession of the property. It is a very 
ditYn*ent matter when a puisne moi tgagee 
brin-s a mere suit for redemption being 
in pjisession of the property ; m the 

preLnt case he sued not only for redemp- 
tion but also for recovery of possession. 

([) 5 Ind. Cas. 877; 14 C V\ N. 439 

(•ij 7U Ind. Cas, 49>; 4o A. 2Gb, a9-3) A. 1. K. (A.) 

1D7 I 


In suing foi- recovery of possession he was 
not seeking to recover iiossessicn as against 
liu' inoiigagc'' since llie defendants to this 
suit were in possession of fli-* property 
not liy virtue of their mortgage but by 
virtue of their ])urehase of the property 
at tlie sale in execution of their decree. 
Tie- fleci.-^ion of this Court which lias been 
followed by tlie louei* Courts was in the 
year 1!)01) and it doe.s not afjpearto have 
been ever doubted or (piestioiied in any 
subsequent case. We aie not prepared to 
dissent from that decision ami wo cannot 
accept t he. contentiofi raised on belialf of 
the nppellant.s that this is a ))roper case 
for making a reference to a f'ldl Bench 
with a ^’iew to having that decision over-' 
ruled. 

The cross-objecti( n taken rn belialf of 
the resfiondents was not pressed and is 
dismissed, 

Tiie appeal is dismissed with costs. 

M. ic A j)peal (ii^mi’-ived. 

Z. K. 


MADRAS HIGH COURT. 

Api’k.vi. AGAIN’.'.! Oiumii No. 71 OF 4925. 

Marcli U), 192 d. 

Present : — Mr. Justice \'enkatasnhba 

Ran and Mr. Justice Madhavan Nair. 

BAVA C. VAITIllLlNCiA MCOALIAR— 
Defendant No. I ITrnrioNKii — 

A FFBULANT 
versus 

CHIDAMBARAM Pi BLA I— 

Respondent. 

ICxeciitiou of <h:cver.---Ex> rutin[j Court, irhetkcr can 
r/o hehinfl lUcrce— Decvrc dircctinfj fHiipnent out of 
certuiti fund — Fund, uhtth'.r ciifi i>i exr inpted inexc’" 
cution. 

A Court excc'i.ilinjc a J ■••ro.' must take the decree 
as it stands a[id h.i.s no power to Ijeliind the decree 
or entertain an oljection to' the legality or correetnesa 
of the decree. \Vhere a <lecreo dinn'ts that t)i<* 
decretal amount shouM he recoverable from a certain 
fund, the Kxeeutiag Court cannot go behin<i tn© 
decree and it is not op.'n to the juflgment-dclit'^r 
say that a particular p;irtion of the fund indic.ate 
in tlie decree out of whicli the decretal anioiuit i© 
made recoverable eliould lie excludeil from the openi 
tion of the decree, [p. 721, cols. 1 & 2.] , , 

In a s\iit against the trustees of a k'lttalai 
iilturai katalai in a templs. th? d.- Tee PC'7^ 
for recovery of the decretal amount from the 
and assets of the AraffaZai. In execution of 
objection was raised against the attachment o 
mokini allowance due to the katUitai on the 
that it was ear marked for a certain specilic • * 

There was no evidence to show that the de 
respect of which the decree wad passed was 
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cnrrecl for a purpose \\liicli would be a legitimate 
cliarge oii the mohini allowniioe : 

llaUl, that the I’Jxecutiiig (Jourt could not go behind 
the decree and it was not open to the trustees to 
contend that any ]):iiti(*ular item of incHune or assets 
of the kattalai should be excluded, [p. 7lM,eol. 2.J 
Zemindar of Eltipapuram w Cliidamharam CJicttpy 
58 liid. Cas. 871; 43 M. 075 at pp. (»8(), 087, G88; (1020) 
M.W. N. 4G0; 28 M. L. T.75;12 L. \V. 217; 39 M. L.J. 
203 fF. B.), relied on. 

Appeal against an order of the Court 
of the Subordinate Judge, Tiruvalur, 
in E. A. No. 52 of 1925 in E. P. Xo. 8 of 
1925. in O. S. No. 21 of 1923. 

Messrs. K. Bhashyam Iyengar and S. Pati~ 
chapegesa Sastri, for the Appellant. 

Mr. C. A. Saskagiri Sastry^ for the] Re- 
spondent. 


JUDGMENT.— The first defendant- 
appellant objects to execution on two 
grounds, first, that the mohini allowance 
which is sought to be attached is an 
endowment for a special purpose, and, 
therefore, it cannot be made available to 
a creditor who has obtained a decree 
against the ultural kattalai in general 
terms, secondly, that the allowance does 
not constitute either the assets or the income 
of the ultural kattalai. 

The first objection assumes that the 
mohini allowance is a part of the assets 
of the ulturat kattalai', but the argument 
is that the kattalai provides for various 
objects ; and that the mohini allowance 
is ear-marked for a certain specific pur- 
pose. Granting but not deciding that 
this is so, it has not been shown that 
the debt in respect of which the decree 
was passed was not incurred for a pur- 
pose which would be a legitimate charge 
on the mohini allowance. On the other 
hand, from the judgment it would appear 
that the debt was incurred for carrying 
out the objects of the A:alfa/ai and perform- 
ing all kinds of duties in connection 
with them, and there is no trace anywhere 
that the amount borrowed was expended in 
connection with any particular object. Next 
the debt was incurred by the Receiver who 
fully represented the kattalai and the first 
and second defendants being the trustees of 
the kattalai equally represented it in the 
suit in which the decree in question was 
passed. The decree contained clear words 
that the plaintiff was to recover the amount 
from the income and assets of the ulturai 
kattalai. The Executing Court cannot go 
behind the decree and it will not be open 
to the defendant to say that a particular 
iteai of income or^assets should be excluded, 



See Zemindar of Ettiyapuram v. Chidam- 
haram Chetty (1) Sir John Wallis who deli- 
vered the judgment of the Full Bench 
thus observes : — “This is the view taken 
in Ilari (lovind v. Xarsingrao (2) and Kali- 
pada Sarkar v. Ilari Mohan Dalai (3) is also 
a recent authority for the proposition that 
the Court executing the decree cannot 
go behind it." This was followed in Sami 
Mudaliar V. MnthiahChetty (4). In Kalipada 
Sarkar V Ilari Mohan Dalai (3) the learned 
Judges said. ‘Tt is indisj)utable that the 
Court executing a decree must take the 
decree as it stands, and has no power to go 
behind the decree or to entertain an objec- 
tion to the legality or correctness of the 
decree." 

It is noteworthy that no such defence 
Avas put forward in the suit although a 
similar plea was taken in connection with 
a particular sum which seems to form 
a part of the kattalai. The learned Vakil 
for the ap]>ellant tells us that apart 
from the inohini allowance of Rs. 7,200 
per j'ear, there are two other sums Avhich 
constitute the endowment Rs. 1,000 the 
sum in respect of which exception was 
taken in the suit itself, and a sum of 
about Rs. 7U0 which represents the realisa- 
tion from the sale of parsadams. If the 
contention is correct, the onl}^ amount that 
is available to the decree-holder is the 
latter sum of Rs. 700. 

We shall next deal with the second ob- 
jection. We cannot follow the argument 
that the mohini allowance is neither the 
income nor the assets of the kattalai. 
The very documents on which the appel- 
lant relies show that this contention is 
utterly devoid of force. Exhibit B refers 
to the mohini allowance as cash income. 
Exhibit 0 includes mohini allowance among 
the items belonging to the kattalai in 
question. Again the case wliich the learned 
Vakil for tlie appellant has relied on 
V ythilinga Pandara Sannadhi v. Soma- 
sundaram Mudaliar {5) refers to the mohmi 
allowance as constituting the largest por- 
tion of the income of the ulturai kattalai. 


(1) 58 Ind. Cas. 871; 43 M. 675 at pp. 686, 687; 688 
(1920; -M. W. N. 460; 28 M. L. T. 75; 12 L. W. 217; 39 
M. L. J. 203 (F. H.). 

(2; 23 lad. Cas. 123; 38 B. 194; 16 Bom. L. R. 30. 

(3) 35 Ind. Cas. 856; 44 C. 627; 24 C. L. J. 375; 21 C. 
W. N. 1104. 

(4) 69 Ind. Cas. 465; 16 L. W. 311; 43 M. L. J. 293: 
(1922) M. W. N. 597; (1923; A. 1. K. (M.) 212. 

^5;^;7 il. 199i 6 lad. Pec. {>:. s.) 137., 
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This argument, therefore, cannot bo accept- 
ed. 

Tl'ie appelliiiit hi.-tly cnetf ndc !h, f wt- 
shoiihl ill v'lir descreiiuu ro-tr in ll.c i h'inl- 
itt from altacliiiig Inis r.ll'.'wame ai.d 
direct him to ]nocced ngaln-t lie olticr 
i roperties of ihe J:atinhii. It is nmieccssaiy 
to decide whether we liave this power; 
granting we have it. no reason has been 
given why ^ce shouhl exerci-e it in iavour 
of the appellant. Tiie only other items 
available according to him are the two 

paltry sums of Rs. l.(i*H) and ivs. iOd. e 
must’also note that this contention was not 
1 )lU forward before the lower Court, d'heie 
is no equity on bis side, as the juclgineiit 
which at present we mu.^t as.'^urne is 
right, makes it clear, that Ihe debt is a 
long standing one; and the plaintilY has 
been kept out of his money for several 
rears; on the other hand, the ilefendant 
has not shown that the interests of tlie 
trust will he advanced by allowing execu- 
tion against the other properties. 

Finally, the a]ipellant’s Icari'ied Takil 
has contended that if the whole inohiui 
allowance is attached, the daily paj'* 
icmiile cannot be performed and may have 
to 1)0 discon t in uftd . Mr. Seshagiri Sastii, 
tlie learned Vakil for t he respondent, wit li- 
out admitting tlie truth of this statement 
agrees to leave out Ks. 1 , 21)0 and attach 
the balance only r?c., Rs. U,000. Any sums 
already drawn, hy tlie appellant out of the 
inoltini allowance must go towards the said 
sum of Rs. l,2tJ0. 

The appeal fails and is dismissed with 
costs. 

2 ' K. Appeal disviisscd. 
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CALCUTTA HIGH COURT. 

Appeals fkom Appellate Decrees Xos. 10/2 

and 1073 OP 1925. 

Mav27, 1925. 

Present:— Ur. Justice Suhrawardy 
and Mr Justice Duval. 
NAGKNDKANATH ADDY and anotheii 
— Plaintiffs — Appellants 

versus 

The commissioner of The 
PRESIDENCY DIVISION and others 

— Respondents. 

Bengal Uunicipal Kuks of Hi'Jti-Municipal cieo 


/ ' i ' 

1! . 

* . 1 » 

• * * * 1 

1 ' ! * 

A 

!' i 2; , ' 

. \ •> 


Ll i ll- I *11^ X t \ I \ \ xi ' ^ X 

ating id.-.iii'"! dmigc, iMur.^liidahad, dated 
ihe liih Ai'iil l'.'2r>. confirming that of 
tlm *Munsir, Fimt Ctmit, Heihampore, dated 
tiie '.llh b'chiuaiy 1925. 

M' -5. N. y'(j ? cu S. C. Uoy and Bahu 
A>nuh;a C!iin<dra //, Icu’ the Appellants. 

Bahu Sin-c lid ro nalli (jkJki, for the Re- 
spondent.-. 

JUDGMENT. —These two appeals 
ari-e t iii ( f two brought by certain 

^\l,o claim that they are tlie duly 
clccit t,l Municipal ( '('mnussioiitTS for the 
limhampore ami Khagra Waids of the 
Berhami cue Mimici]'alit\'. In one suit the 
plaint ids claim to have been legally elected 
10 represent the Berhampoie Y aid and 
in tlie other suit tlie plainliOs made a 
similar claim in respect of the Khagra 
Ward. It ai>i)ears that the elections took 
place on the 3r'l Sei»teniber 1924. Theie 
Avere 11 camlidates standing lor ^ 

vacancies in the reihampore Ward and Tl 
candidates for tlie -1 vacancies in the Khagra 
W'ard. After the polling commenced. *1 
ciiiididates from the Kliagia W ard 
thew Guring the houis vithin which 
voters Aveie admitted into the polling 
station. Tlie time at Avhich the doois weie 
closed against every voter entering into the 
place for voting was G o’clock; and 
rule 17-A the i)olling had to goon until all 
the voters in the polling station ha 
recorded their votes. Shortly after h 

o’clock, apparently by some arrangement 
amongst the candidates, G -.j, 

candidates of the Berliainpoie \\ ard 

drew their candidature leaving 5 
Avhom the polling oflicer then 
be duly elected. Similarly in the Khagr 
election 6 candidates AvithdreAv after 
o’clock and this left, as 4 had ^-ithdia^a 
previously, only 4 candidates ^^ho J^ere 
also declared to be duly elected._ 

late-payers approached the District^ 

trate on the ground that these jj 

were illegal. The District Magistrate hem 
that they were illegal and in consequ^ce 
the Commissioner of the Division has order- 
ed a fresh election in respect of the two 
Wards. The present suits were then 
brought against the Magistrate and Com- 



[9i I, C. 1925] NAQE^^DRANATH ADDY V. COM WISSION'ER OP THE PRESIDENCY DIVISION. i 2^ 
missioner and the petitioners before the 


Magistrate and have been decided against 
the plaintiffs in both the lower Courts. 

In the appeals before us there is no dis- 
pute with regard to the facts and it is now 
clear that all the withdrawals took place 
before the poll was llnally closed, though 
the majority of the withdrawals was made 
after the doors of the polling stations vvere 
closed against new voters coming in. The 
only question, therefore, before us iswhether 
there is anything in the rules to prevent a 
candidate withdrawing after the voting has 
commenced and before it is conclmled. 
Now it had to be admitted that the rules 
are silent on this point. The rules framed 
by the Local Government under the Bengal 
Municipal Act (as amended u[) to date for 
this Municipality) provide tliat if the num- 
ber of candidates is not greater than the 
number of vacancies all the candidates 
shall be deemed to be elected. Rule 21 [2j 
lays down generally that the name of any 
candidate who may have witlulrawn his 
candidature shall be removed by the polling 
officer on receipt of information of with- 
draw! in writing. e understand these 
candidates all withdrew in writing. Thus 
there is nothing in these rules which at all 
lixes the time within which withdrawal be- 
fore the closing of the polls will be allowed 
and after \vhich it will be forbidden. Ihe 
District Judge’s point appears to have been 
that in the rules which the Government 
has recently made for elections for the 
Howrah Municipality under this Act 
provision is made permitting withdrawal 
only up to a certain time and reading these 
new rules with other election rules he 
thinks that the Howrah rule must be of 
universal application among the Munici- 
palities of Bengal. His argunient appears 
to be that as in the rules ralating to Howrah 
there is such an arrangement and as in the 
rules foi election to the Imperial Legisla- 
tive Assembly and Brovincial Legislative 
Councils (both sets of rules being of very 
recent date) there are similar restrictions 
on withdrawal, a general principle forbid- 
ding any one to withdraw after the polling 
has commenced should be implied in these 
old local Municipal Election Rules (made in 
16915) also. This argument appears to us to 
be fallacious. The fact that in recent 
years the Howrah Municipality has found 
it necessary to have its rules amended to 
prevent withdrawals after a certain time 

but that the ordinary rules which apply to 


the Berhampore Municipality continue as 
before seems to us to be an ecpially good 
argument tliat the framers of the 1 lowrali 
amendments thought the time for with- 
drawal under the old rules lasted right up to 
the time of the closing of tlie iioll. We are 
not, however, coiiceriied with what modern 
drattsmeii have thought about the old rules. 
It is our duty to interpret the existing rule 
as it applies to lliis aurl other mofassil 
Municipality in Bengal (excluding 1 lowrah) 
and the fact that recent drafting has limit- 
ed the right to withdraw is no argument, 
one way or another, as to the interpretation 
of the ‘Rules of 180(J. We must, therefore, 
decide the case on the Rules of 181)5 and 
no other. In this connexion we are fortitied 
in the order which we consider is the only 
possible one by the decision of the Chief 
Justice Allahabad High Court in the case of 
Sultan iJaksli v. AbdiU Hamid (]) where 
exactly the same state of affairs arose. 
(The suggestion of the learned Government 
IMeader that a dispute between two persons 
for election is not the same as one where 
several dispute does not appeal to us). 
There were two candidates for two vacancies 
and during the course of the day one 
candidate withdrew. The High Court held 
interpreting the rules under which Munici- 
pal elections iu that Brovince are lield that 
a candidate for election could withdraw 
his candidature at any tinie before the 
election was concluded. The rules in 
force iu the Province of Agra are not word 
for word the same as the rules obtaiiiting 
iu Bengal but their purport is the same 
and in both there is no provision dealing 
with the time up to which withdrawals are 
valid. We must hold in the absence of 
any restriction in the Bengal Rules as to 
the time of withdrawal that candidates are, 
under the existing rules, entitled to with- 
draw at any time before the closing of the 
poll and as it is admitted that the polling 
liad not closed when these candidates with- 
drew, their withdrawal was lawful and the 
remaining candidates thereby were in 

consequence duly elected. 

The appeals must, therefore, be allowed, 
but in the circumstances of the cases and 
as the appellants do not press for them, 
we make no order as to costs. 

M. B. 

jt. Appeals allowed, 

( 1 ) 74 lad. Caa. 24; 45 A. CSS; 21 A. L. J.639; (1924) 
A. 1. K. (A.) 134. 
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MADRAS HIGH COURT. 

Second Civil Appeal Xn. irjiio ok 1922 

Apiil 21, 1!)2:). 

Frc.^iut: — IMr. Joslice Devadob-; 

1 1 ' .\ r 8 ^ V A .A 1 Y X A A’ A K A — 
Defendant X(j. 1 — Appi:llant 


VClsil.'^ 


*VBl L AZEDZ kSAIllH and (/itieks — 
Plaintiffs Xcs. 1, 2. 7 and — 
Defendants Xcs. T(» 5 and Plaintjms 
Xos. TO 6 AND 9— Pi:>I (.N1>ENTS. 


7' I'll ’'•'t -~' 'r I' II st }'! ") * ' cv , <1 1 1 1' ii It 1 1 ' ■ ii oi -- . \ I nj ii II 1 1< II 

S€ t IIS nil — 1 1 < III < . II' li I t Ji I >' I 11 f I ( 1 1 i/ III I'l I'l I It I' 1 / (‘ t 

hciic/it ili-rii i'il hi/ tni.<r /)n„i <il it until, n- Costs- 
1 nterest. 


Wlifre fi snk- of tnisl jiidj.eily i> <i-t juid it is 

quite cliar that the tru>t lias |i;i(l the- l>oiielit (fill.- 
consideration for tlio sale whi'-li is -et aside, llie 
Court should make tlie trust j.ay lia<-k what it lias 
pninefl hy the sale whieli i-* held m-f to }.e luiulin^^ 
on the trust. \\ here in such a ease it is found that 
the transaetion ><> far as the alidue (f the trust 
pro]ierty is eom-enu d was a fair and it iiu ti<lr ni.e, 
the alienee is eniitlid to hi' costs and alst) to 
interest on the amount < f the consideration which the 
Court directs sliould l e paid back to him. \>. TlM. col. 
2; p. 725. col. 1.] 

Second appeal against a decree of the 
Court of the Suhordinate Judge, Chingle- 
put, in A. 8. Xo. 113 of 1921, (A. 8. Xo. 285 
of 1921 on the file of the District Court, 
Chingleput), preferred against that of 
the Court of the Additional Alunsif, 
Chingleput, in O. 8. Xo. 152 of 1918, (O. 
S. Xo. 103 of 1918, on the file of the Court of 
the District AJunsif, Poonamallee, remand- 
ed by the District Court, Chingleput, in 
A. S. Xo. 4 75 of 1919) 

Mr. E. V. Anantakrishna Iyer, for the 
Appellant. 

Mr. V. Visivaiiatha Sastry, for the Re- 
spondents. 


JUDGMENT. — This appeal is by the 
l9t defendant. He purchased certain proper- 
ty belonging to a mosque in St. Thomas 
Mount from the mtitlwalU , the 3rd defend- 
ant in the suit for Rs. 1,0(J0. After the 
purchase some pei-sons interested in the 
mosque brought the present suit for setting 
aside the sale cii the ground that the sale 
was not binding on the trust. The District 
Munsif dismissed the suit but on appeal 
the Subordinate Judge of Chingleput 
decreed tlie suit in plainlifPs favour. Mr. 
Anantakrishna Jyer, who appeals for the 
1st defendant dees not objfct to the judg- 
ment of the Appellate Court so far as it 
sets aside the sale in favour of the pJaint- 
ifl's. But his contention is that inasmuch 
as the trust was benefited by the sale to 


him, the trust is bound to pay back to him 
the amount which it received from him 
by sale of the property-. The property was 
sold to the 1st defendant, and out of the 
sale-proceeds another jiroperty was purchas- 
ed in 8t. Thomas Alount. The mutwalli 
and the persons who attended the meeting 
of tlie committee wliich advised him to 
sell the property evidently thought that 
the property was not yielding any appreci- 
able income whereas a shop in 8t. Thomas 
Alount would be yielding a very fair in- 
come. The sale was on 5th October 1917 
under Ex. V and the purchase of the 
shop in 8t. J’homas Alount was under 
Ex. I on 12th February 1918. From both 
the documents it is quite clear that the 
sale to the 1st defendant was for the purpose 
of buying property in 8t. Thomas Alount 
and the whole of the consideration for the 
sale to the 1st defendant was utilised for 
the purpose of buying the shop. That 
being so, the (luestion is whether the trust, 
that is, the mosque should be allowed to 
get back the property on the ground that 
the sale did not bind the trust and should 
also keep the property which it purchased 
by utilising the sale proceeds obtained from 
the defendant. I think in a case like this 
where it is quite clear that the trust has 
had the benefit of the sale which is set 
aside, the Court should make the trust pay 
back what is gained by tlie sale which is after- 
wards held not to be binding on tlie trust. 
In the case of minors it Avas held tliat if 
the guardian sells property belonging to 
the minor or borrows money for the purpose 
of buying property and if afterwards the 
minor seeks to set aside the transaction, the 
Court would be justified in making the 
minor pay back what was got by tlie sale 
or by borroAving on his account. Vide 
Jcladi Burvayya v. Ponduri Ramayya (1), 
Rahia Bi v. Argoppan (2) and Dewijendra 
Mohan Sarma v. Monarama Dasi (3). I 
think the same principle should be made 
applicable to a trust- It is a Avell knoAvn 
principle of equity that if a person seeks 
equity he ought to do equit}*. The sale 
is set aside merely on the ground that the 
vendor Avho acted on behalf of the trust 
could not bind the trust by his act, but 
AA’here Avith the proceeds of the sale some 

(1) 78 Ind. Cas. 90; 47 M. 449; 19 L. W. 67; 46 M. L. 

J. 49; <1924) M. \V. N. 42; (1924' A. I. R. (M.) 472. 

(2) 28 Ind. Cas. 714; 2 L W. 369. , _ 

(3< 70 Ind. Cas. 990; 36 C. L. J. 326; (1922; A. 1. «• 

(C.; 150; -19 C 911; 22 C. W. X. 57. 
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other property is purchased it is but proper 
that when the sale is set aside the vendee 
should be allowed to proceed for the 
money paid by him to the trust against the 
property which was purchased with the 
consideration given by him for the sale in 
his favour. This principle was applied by 
the Calcutta High Court in a rase reported 
as Badal Mirza v. Tinkori Koley (-tj. In 
that case a mutwalli granted a lease and 
received Rs. 400 by way of selami. His 
successor sued to set aside the lease. Tlie 
Court held that he could do so on his pay- 
ing back. Rs. 400 which was received as 
selami for the lease. In this case the sale 
was for a definite purpose, namely, for the 
purchase of a shop and the proceeds were 
utilised in purchasing tlie shop. It is but 
proper that when the sale to the 1st de- 
fendant is set aside he should be allowed 
to proceed not against the general assets 
of the Unst but against the shop which 
was purchased with the sale-proceeds. I, 
therefore, modify the decree of the lower 
Appellate Court by directing the mut- 
wain of the mosque to pay to the 1st defend- 
ant Rs. 1,000 before he recovers possession 
of the property sold to the 1st defendant, 
and this amount will be a charge on the 
shop which was purchased in St. Thomas 
Mount. If the mutioalli does not pay the 
amount the 1st defendant will be entitled 
to proceed in execution of the decree 
against the shop purcliased under Ex. I in 
St. Thomas Mount. The transaction so far 
as the defendant is concerned was a fair 
and bona fide one. I think in the circums- 
tances the 1st defendant is entitled to his 
costs incurred in the three Courts. The 
direction as regards mesne profits will 
stand. But the 1st defendant is entitled to 
get interest at 6 per cent on the amount 
from the date of Ex. I to the day on which 
the money is paid to him. The 1st defend- 
ant will have a charge for the total amount 
of Rs. 1,000 interest and costs in the shop 
in 8t. Thomas Mount. The decree of the 
lower Appellate Court will be further 
varied by directing possession to be given 
not to the 1st plaintiff in the suit but to 
the 3rd defendant the mutwalli of the 
mosque. The plaintiff’s costs in the three 
Courts will come out of the trust funds 
belonging to the mosque. 

V. N v. 

z. K. Decree varied. 

( i ) 41 Incl. Cas. 73G; 2C 0, L. J. 2C1, 


CALCUTTA HIGH COURT. 

Appeal fro.m Appellate Decree No. 970 

OF 1923. 

May 29, 1925. 

Present: — J astic3 Siv Ewart Greaves, Kt., 
and Mr. Justice ilukerji. 
SOlR.VB I51I3[ axd others— Flmntiffs 

— Appellants 




ABBAS ALl BISWAS and others — 
Defend \NTS —Respondents. 

Limitation .L-f ,/A' of lOuS), Srh. /, Art. I'f f applL 
cabilitif of — Muk imin I'lun f.,uu'~Suit bi/ co-heir to re- 
po.'isession of ^share -Po>’.iv.n*.s*ju/i of co-hei)'ii, 
whether adverse — Ouster, proof of. 

Article 123 I to tlie Limitation A -t applies 

only to cases in which the j)rijj)crty sought f ) be re- 
covered i.s not only a Icjracy hut is’also .sou^dit to be 
recovered as such from a j).*rson who is hound lyv law 
to pay such lcj?acy, cither IxM-ausc he is the e.vecufor 
of the Will or otiuu'wisc rc])rcs..*nts the estate of the 
testator, [p. 720, col. l.j 

Although the docti ine of jiunt family does not appl.v 
to a .Muhammadan family, there is nothing' to prevent 

law of occiipatio.i applying lo such a 
family. \\ herr, therefore, it is fouml that certain 
Muhammadan co-heirs have he mi in possession of tlio 
properly of a <leceascd p Msun, the po.sscssion of the 
co-heirs must enure for the IjeiiclU of tlie other co- 
heirs unle.ss it can he shown that there has been an 
ouster of the latter by the C(»-heirs in jiossession. [i6id.] 


Appeal against a decree of tlie Subordi- 
nate Judge, Nadia, dated the 5tli of Decem- 
ber 1922, reversing that of the Munsif, 
Second Court at Krishangar, dated the 7th 
of March 1922. 

Dr. Bijan Kumar Maker jee, for the Appel- 
lants. 

Babus Shib Chandra Pal it and Surendra 
Xath Bose, (Sr)., for the Respondents. 


JUDGMENT. 

Greaves, J. — It is necessary first of 
all to state the facts which arise in this 
appeal. There was a raiyati holding which 
was the property of two brothers Molam 
and IMidhaii. Molam died without leaving 
any issue and the whole 16 annas there- 
upon passed to ^Madhab who died in the 
year 1901 or 1905 leaving him surviving three 
sons and two daughters one of whom is 
the plaintiff No. 1 in the suit, the plaintiffs 
Nos. 2 to 4 being the heirs of the 2nd daugh- 
ter. In 1914 the holding was attached at 
the instance of one Ijjatulla. As the result 
of a compromise Ijjatulla got 6i- annas and 
the heirs of Madhab the remaining 9,/ 
annas. Madhab's three sons in the j'ear 1919 
transferred their interest in the property 
to defendant No. 1 in the suit. Up to that 
time the heirs of Madhab, that is to say, his 
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three sons had been in possession of the 
property. 

The First Court decreed the plaintiffs’ 
suit which wa.'^ lo establish their title to 4 
annas of the property and for joint pos- 
session thereto. The lower Api^ellate (’ourt 
has reversed the decision of tlie First Court. 

It seems to ns that the j udgment of the 
learned Subordinate Jud^e is founded upon 
a misapprehension of the law. He says 
that the suit is barred by the provisions 
of Art. 123 of the Limitation Act it having 
been brought moie than 12 years after 
iMadhab’s death. Clearly on the facts 
which I have stated Art. 123 has no appli- 
cation whatsoever. The suit was brought 
against defendant Xo. 1 who flid not in 
any way represent Madhab’s estate. In these 
circumstances it is impossible to contend 
that the provisions of Art. 123 have any 
application whatsoever. 'I'lic limited appli- 
cation of that Article has been ptunted out 
in the case of It^sur' ('hundcr Do^is v. 

('hvndcr Shaha ( IV It is there poinced out 
that this Article only applies to cases in 
which the property sought to be recovered 
is not only a legacy but is also sought to 
be recovererl as such from a ])erson who 
is bound by law to pay such legacy, either 
because he is executor of the Will or other- 
wise represents the estate of the testator. 
So much then for the first ground upon 
which the learned Subordinate Judge decid- 
ed the appeal liefore him. 

He is equally wrong in law with regard 
to the second ground. He says that the 
doctrine of joint family does not apply to 
a Muhammadan family. But that does not 
prevent the ordinary law of occupation, 
applied to a iMuhammadan family. Here 
there is no evidence and no finding with 
regard to the ouster of plaintiff Xo. 1 by 
her brothers. They have been in posses- 
sion all along down to the year 1919 and 
possession of these co-owners enured for 
the benefit of the plaintiffs, if, as was the 
case here, there was no ouster. 

In the result, therefore, the appeal suc- 
ceeds for the learned Subordinate Judge 
has found that there is no doubt that the 
plaintiffs have shown that they are the heirs 
oflMadhab. 

The appeal IS accordingly allowed, ihe 
decree of the lower Appellate Court is 
set aside and that of the Court of first 

(1) 9 C. 79 at p. 81; 4 Ind. Dec. 3-) "05. 


instance restored with costs of this Court 
and of the lower Appellate Court. 
Mukerji, J.—I agree, 
z. K. Appeal allowed. 


CALCUTTA HIGH COURT, 

Appeal from Appei.late l)i£(.'aEE Xo. 2634 

OF 1922. 

June 11, 1925. 

Present : — Justice Sir Babington 
Xewbould. Kr., and Mr. Justice Graham. 

BKOJO DHABAL and others — 

OliFEN'DAN’TS — A pPEI.LANTS 

versus 

PKKM (’HAXD IvUXDF— Plaintiff— 

Respondent. 

P,en‘jal Tenancy Act {V 1 1 1 of ISSa), a. 72 —iMud- 
lord and tenant -Transfer of landlord':i interest ■- 
Liability of tenant tn pay rent to tvanaferee -lbiy- 
ment to landlor>{, effertof. 

Ilofoiv tlje tenan't cud be c.xcused from payment of 
rent to tlie transferee of the landlord under s 72 of 
the Bengal Tenancy Act. two conditions must be 
fulHlled, lirst. lie must liavc paid rent to the landlord 
who.sc interest has been transferred and, secondly, he 
must liave done so without notice of llie transfer, [p. 
727. cols. 1 & 2.] 

Appeal against a decree of the Subordi- 
nate Judge, Baiikura, dated the 31st of J}iiy 
1922, reversing that of the Munsif, First 
Court, Bankura, dated the 20th of March 
1922 

' Dr. D. A’. Mitra and Babu Phanindra 
Nath Das\ for the Appellants. 

Mr. Ram Chandra Mazumdar and Babus 
Panchanan Ghose and Jyotish Chandra 
Guha, for the Respondents. 

JUDGMENT.— This is an appeal by 
the defendants against a decree of the 
ordinate Judge of Bankura by which they 
were held liable to pay rent for the Bengali 
year 1327 to the plaintiff. 

The main contest between the parties 
was as to the plaintiff's title. Somewha 
complicated evidence bearing on this dis- 
pute has been discussed in the judgmen 
of the lower Appellate Court, 
in second appeal we must accept the bo 
ing of facts and need only state the 
important points. The plaintiff claimed 

a transferee from one Ram Kamal. 
defendants' main allegation on the 
of title was that Kam Kamal i-a 

dar for his three brothers ’* ujg 

and JugoL Brojo is ^O'v dead and ms 

interest is now represented by his daug 
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Kishori who is wife of Rani Kamal. On * 
the question of ti'le t!ie lower Appellate ' 
Court held th it Ui:ii Iv'i'.n'il was not a f 
henamdar for Brojo, Sureudra and Jiigol. ’ 
It further found that as the defendants 
had executed a Icabuliifit in fivo iref R-uu 
Kamal thf^y were estopped from denying 
Ram Kamal's right in the land. In our 
opinion, the finding of fact is conclusive 
on the plaintiff's title. It is argued that 
there was an error in law in the decision 
of the question of estop])el since there was 
evidence that one of the defendants wa.s 
in possession of the land before the execu- 
tion of the The most that could 
be said was that defendant Xo. 3 Mihiudi 
Majhi was admittedly in wrongful pos- 
session of some land but it is held by the 
Final Court of fact that there were noma 
terials for finding that *M iliindi was holding 
this particular land at that time. 1 urther 
even if he was in possession of the laud 
of this tenancy as a trespasser he would 
still be stopped from denying the plaintiffs 
title on the finding that the holding was 
created by the kahul'iyat. The leading 
case on estoppel of a tenant which was 
cited in support of tliis contention is Lt'it 
Mohamed v. KulUtyiifs {[). In that case the 
T^ot was in possession of the holding lietoie 
he executed tlie kiihiiUyfit regarding his 
holding and he was not a tresjiasser on the 
land of the holding That ruling decides 
that the words “at the beginning of the 
tmancy*’ in s. 1 lt> of the Evidence Act only 
apply to cases in which tenants are put 
into possession of the tenanc}’ the pei- 
son to whom they have attorned, and not 
to cases in which the tenants have previ- 
ously been in possession. Here there was 
no tenancy before the exeiuition of tlie 
kahuliyat and the tenants were put into 
possession of that tenancy by Ram Ivamal. 

The main contention urged lu this ap- 
peal was that 8. 72 of the Bengal Fenancy 
Act is a bar to the plaintiff recovering rent 
from the defendants. That section runs 
thus. “ A tenant shall not, when his land- 
lord’s interest is transferred, he liable to 
the transferee for rent which became due 
after the transfer and was paid to the 
landlord whose interest was so transferred, 
unless the transferee has before the 
payment given notice of the transfer to the 
tenant”. Before the tenant can be excused 
from payment to the transferee under this 
section two conditions are necessary. iJie 

1^1) U O. 519; 5 Ind. Dec. (n, b.) 1104. 
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first is that he must pay rent to the landlord 
whose interest has been transferred and 
secondly, he must have done so without 
notice of the transfer. The lower Appel- 
late Court held that this section was 
i’lappUc'ible because one of the three defend- 
ants had knowledge of the transfer and 
his knowledge must the taken as the 
knowledge of all the joint tenants. In 
our opinion, it is not necessary to decide 
whetlier the knowledge of onejoint tenant 
can l>o imputed to his co-tenants since the 
other condition of s. 72 has not been fulfil- 
led- U is not the defendanls’ case that 
they had paid rent to Ram Kamal who 
was their landlord and whose interest had 
been transferred to the iilaiiitiff. It is 
contended that the payment to Jugol, 
Sureudra and Brojo’s daugliter is equiva- 
lent to payment to Rim Kamal since Ram 
Kamal had executed a deed of release in 
favour of Brojo. But on the finding that 
Ram Kamal was a purchaser of the property 
and was not a boiamdar for these persons 
the execution of a mere deed of release 
would not transfer his interest to Jugol, 
Surendra ami Brojo. There having been 
no payment of rent to the landlord whose 
interest was transferred to the plaintiff 
s. 72 is of no lienefit to the appellants. 

We accordingly dismiss this appeal with 

costs. 

M li Appeal dismissed. 


M H. 
Z. K. 


MADRAS HIGH COURT. 

CfviL Revision Betitio.n No. ()!)2 of 1923. 

July 17, 1925. 

Present:— yiv. Justice Jackson. 
KAXAPARTllI SRINIVASA RAO and 

OTHERS — PlAI.NTIFFS — PETITIONERS 
Nos. 1 TO 4 AND G TO 9 
versus 

KANAPARTHl VENKATANARASAMMA 
— Counter-Petitioner — Defendant No. 1 

— Respondent 

Civil Proce<lure Code (Act V of lOOS), s. lUl, 
0. XXXII, r. 7, 0. XLVII, r. I— Minor plaintiff— 
isfext friend exoneratino defendant- -Sanction of Court, 
absence of —Inherent power of Court to safeguard 
interests of minor. 

A Cjiirt ha3 a special responsibility to satepfuard the 
interests of a minor party and where those interest.s 
have been overlooked it ouglit, if possible, to remedy 
the defect. 

Once a Court is nsk^d to go hack on its own y)r()- 
codure it is not a question whether there is any section 
in the G. P. C. to warrant the action of the Court in 


i 
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rimoiulinpr its pmcoetliiig's. It is an inlierent power of 
every Court to correct its own proceedings where it 
has been misled. 

A minor cannot be expected tn exercise <Iue dili- 
gence and as S''i>nashc discovc'cs tlial the f "iiit has 
failed in its duty in safeguarding his iiUer<-~ts lie is 
entitletl to move the (’niirt l>' reiiW'dv tin- defeet under 
s. lol <'f the C. V. C. 

\\ here the n^xt friend ef a minor pl iintilt exoner- 
ates a defesndant from lial)ility witlmut obtaining tlie 
leave of the Court under r. 7 of (). XXXII of the C. 
C..the Court has inherent power to re-ojicn the matter 
on the a]>plicati'->n of the minor plaintith 

Petition, under s. 115 of Act \ of 1908 
and s. 107 of the CJovernment of India Act, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Masulipatain. dated the -dOth of January 
1923, in C. M. P. No. 1219 of 1922. in O. S. 
Xo. 45 of 1920. 

Mr. U. Uamadoss, for the Petitioners. 

^Ir. K. \'e7}kcita7itirasamma, for the Re- 
spondent. 

JUDGMENT.— This is an apjieal 
against the order of the Subordinate Judge 
of Alasulipatam on C. Jl. P. Xo. 1219 of 
1922. 

Ill O. S. No. 45 of 1920, the plaintiffs- 

minors appeared by their ne.\t friend and 
he exonerated the first defendant. 'I'he 
minors now apply to have the matter re- 
opened. Xo one appears for first defendant. 

The i)oint for determination is whe- 
ther the learned Judges' concluding remark 
is justihed, ‘‘even if it be held that my 
predecessor ought to have made some in- 
quiry before allowing the next friend to 
give up first defendant. I think as a succes- 
sor 1 cannot re-open the suit." It must be 
held that his predecessor should have acted 
under O. XXXII, r. 7 of the C. P. C. and 
should have recorded the leave of the 
Court. Then can the present Judge le- 
open the suit which is tiiiis found to have 

been improperly decided? 

The Court has a special responsibi- 
lity to safeguard the interests of the minor 

plaintiils [see Dora.su'ami v. Phiniga- 

sami Pillai (1) case quoted therein 

Karinali Rahunhhoy v. Uahimbhoy llabw 
bhoy (2)] and where those interests have 
been overlooked it ought, if possible, to 
remedy the defect. The question then is 
reduced to one of procedure, whether the 
Court has the power to review the proceed- 
ings. In Peary Choudhiiry v. Sonoory Vas 
(3) it is observed, quoting Eaiia7}gouaa 

(1) 27 M. 377. 

(2) 13 B. 137; 7 Ind Dec. (x. s.) 92. 

(3) 27 Ind. Cas. 628 at p. 629. 


llan77\a7itgonda v. Chui'chigirigouda Yogan^ 
gouda (4) that once the Court is asked to 
go hack upon its own procedure it is not 
a question whether there is any section in 
C. P. C. to warrant the action of the Court 
amending its proceedings. It is an inherent 
power of every Court to correct its own 
l)roceedings where it has lieen mislerl. 
(9ne should be careful not to read too broad 
a sense into the dictvm iuit I think it is 
applicable to the peculiar circumstances of 
the present case. 

Nothing seems to turn on the fact that 
the personnel of the Court has changed. A 
minor cannot be expected to exercise due 
diligence and as soon as he discovers the 
important matter that the Court failed in 
its duty in safe guarding his interests, he 
is entitled to move for a review. If he 
were moving under (). XLVII. the rule 
applicable would he r. 1 and not r. 2, but 
it is laid down in the case cited above 
Peary Choiidhury v. Sonoory Das (3) that 
s. 151 is more appropriate. 

The petition is allowed and the suit 
should be re-opened and heard so far as it 
relates to first defendant. 

V. N'. v. 

z. K. Petition alloiced. 

(1)5 Ind. Cas, 9GS; 31 B. -lOS; 12 Bom. L. R 223. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Degree Xo. 1918 

OF 1923. 

August 4, 1925. 

Present: — Justice Sir Ewart Greaves, Kt , 

and Mr. Justice Cuming. 

RAJ CHANDRA HALDAR— Plainiiff 

— Appellant 

ve7'sus 

MAHIM CHANDRA MALLICK and 
OTHERS — Plaintiffs — Respondents. 

Civil Procedure Code (Act T" of 10()S)y s. Public 
right, obstruction to, suit relating to, by 
dividual- Special damage, allegation of — Pleadine,-"' 

Where in a suit relating to the obstruction of a 
public right the plaintilY relies upon special daiuage, 
iu- must allege special damage in the plaint 
particulars and details of the special damage whic 
has accrued to liim, A mere general allegation lo 
the plaint that the plaintiff has suffered inconvenience 
owing to the obstruction complained of dc^s no 
amount to an allegation of special damage. \Miere 
such a suit special damage is not alleged in the 
it is not o})en to the plaintiff subsequently 
that the other sitle could have got the necessaO * 
formation if they had chosen to ask for the 
of the special damage alleged to have accrued 
plaintiff by reason of the obstruction, [p. 729, col. -j 
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Appeal against a decree of the Officiat- 
ing Subordinate Judge, First Court, 
Paridpur, dated the 15th of February 1923, 
reversing that of the Munsif, First Court 
at Bhanga, dated the 1st of December 1921. 

Babu Sui'ja Kiimar GukOy for the Appel- 
lant. 

Babu Bhagirath Chandi^a Das, for the 
Respondents. 

JUDGMENT, 

Greaves, J, — This is an appeal by 
plaintitf No. 1 against a decision of the 
Subordinate Judge of Faridpur reversing 
a decision of the Munsif, First Court at 
Bhanga. The plaintiff and two other 
persons sued together for a declaration of 
the existence of a public right of passage 
for boats in the rainy season over a certain 
channel and they also fclaimed that there 
was aright in the villagers of certain vill- 
ages to pass this channel. In addition the 
plaintiff claimed an easement over the 
channel in question. The suit was not 
appropriately constituted for the declara- 
tion of the public right of way for such a 
suit it would be necessary to frame the pro- 
ceedings under the provisions of s. 91 of 
the C. P. C. Accordingly, it was necessary 
for the plaintiff if he desired to succeed 
under this head to allege and prove that 
he had suffered special damage as a mem- 
ber of the public by reason of the obstruc- 
tion caused by the defendants in the right 
of passage for boats alleged in the plaint. 
The First Court held that there was a 
public right of passage during the rainy 
season over the way in question and that 
it was only plaintiff No. 1 who established 
special damage and that he was the only 
person who was entitled to a decree. 
Accordingly, the First Court passed a decree 
on this ground against defendants Nos. 1 
to 3 and no relief was given to the other 
plaintiffs in the suit. Both sides appealed 
to the lower Appellate Court, the defend- 
ants on the ground that there was no 
averment in the plaint of special damage 
having accrued to plaintiff No. 1 whereas 
the plaintiff in his cross-appeal contended 
that there should have been a decree on 
the facts in favour not only of himself but 
also of his co-plaintiffs, plaintiffs Nos. 2 and 
3. Before this C’ourt the only question that 

has been raised by the api^ellant is that 
there was a sufficient allegation in the 
plaint of special damage which had accru- 
ed toplaintiff No. 1. Ho far as tlie question 
of the right of the villagers is concerned 


and of the claim for easement this was 
not pressed before us having regard to the 
fact that one of the defendants had died 
pending the appeal and no substitution had 
been effected in his place. In para. 0 of 
the plaint it is alleged that there is no 
other passage for going out towards tlie 
east and west from the plaintiffs’ hcu.^es 
except the one marked “A”. AVe are Icld 
that there was some evidence given on 
behalf of the plaintiff’s that they had to 
pass by a more circuitous road* for the 
purpose of harvesting their crops and that 
they also had incurred additional expense 
from being compelled to go by this cir- 
cuitous way. But what we have got to 
decide is whether the lower Appellate Court 
was wrong in saying that the allegation 
in the plaint to which we have referred, 
was not sufficient. In my opinion, the 
lower Appellate Court was right. ^\’e 
think, if as here, the plaintiff relies on 
special damage he must allege special 
damage in the plaint giving particulars 
and details of special damage which has 
accrued to him. 'I’he mere general allega- 
tion such as is contained in para. {l>) of 
the plaint is, in my opinion, not sufficient 
and the plaintiff in a case of this nature 
is not entitled to say, as the learned Vakil 
urged before us, that t he other side could 
have got the necessary information if they 
had chosen to ask for particulars of the 
special damage said to have accrued to 
the plaintiff by reason of the obstruction. 

In this view of the case we think the 
decision of the lower Appellate Court is 
right and this appeal fails and is dismissed 
with costs. 

Cuming, J.— I agree. 

B. Appeal dismissed. 

Z K. 


MADRAS HIGH COURT. 
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irxal Court— Deficiency in Court-fees— Appeal-- 
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fee payable, 
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A Court of Appeal, when ndmittinjj an Mi)peal 
entitled to demand under the pn-visions of cl. of 
s. 12 of the Court Fees^Act. proper ('onrt-f-e? payal>le 
in the Appellate Court as well as in tin- Tiial Cuuil. 
[p. 7a2, col 1. 1 

Where according t" the j-raciice jirevailinsr in a 
Court, the Chief Ministerial Oilicrr "f tin- C"iii-r. 
whose duty it is to S'-,- that I'fop'-r (,’''iirt-ft-’- is 
paid on plaints, rc' -ives and tiles a plaint and t!i • 
('ourt acts on the footing: that the jirop i oarl-fce has 
been j>aiil, the act of the Ministerial (>. 11 - r am units 
to a decision of the (’ >urt within the met(iiue:"f 
(d. ( 11 i'f s. 12 of the Court Fees Act that the C Jiirt-fee 
paid is proper, j ibid, j 

Plaintiff purchased soiiio propt-rty for Us. 2..''i'Jd 
under a sale-deed execntcl l>y the dcf'-mlant and 
paid him Ks. 1,000 in cash and exi-outcd in his favour 
a mortsta^?e-deed for the lialauoe of the ‘•■•nsi<l(*ration 
for the sale. Plaiiitiii .suhsequeully luonsrlil a suit 
against the defendant allegin'; tint tin- <l>-f -ndant had 
practised fraud ui*on the plaintilT hy Mippres'-iug 
important facts in conueclion with the sale and 
praying for a declaration ainl for a rc-turn of tin- 
sum of Ks. l.OJU paid to llie defendant and f u- 
damages: 

Held, M) that, inasmuch as th' [)liintilT cotdd not 
demand the n-turii of the cash coiisi,l»*r.ition f -r tin' 
sale ]nid to the defendant without g<-tting the sale 
cancelled. the suit must he heated as one siih- 
stanlially for the cancellation of the sale; | p. 732, col 2; 
|u 733, col. 1. 1 

{2> that, therefore, the suit fell within the juirvii w 
of s. 7 iv (A) of tlie Court Fees Act as amended l»y 
I^laflras Act V of 11)22 and that Court-fees must )>»' 
paid DU tho amount of IPs. 2,300 which wa.s ilu* value 
of the j)ropcrty conveyed Ipv tho sale-deed. [p. 733 

col. 1. i 

Appeal sought to be i)referred against a 
decree of the (’ity Civil Court, ^Madras, iu 
O. S. No. 512 of 1922. 

Mr. Rangasami lyenger, for the Appel- 
lant. 

Mr. C. V. Ananta Krishna Iyer tOovern- 
ment Pleader), for the Crown. 

ORDER, 

DevadOSS, J.— The appellant pur- 
chased some property for Rs. 2.300 under a 
sale-deed executed by the defendant and 
paid him Rs. 1,000 in cash and executed iu 
favour of the defendant and his minor sons 
a mortgage-deed for the balance of con- 
sideration for the sale. She brought a suit 
in the City Civil Court against the defend- 
dant alleging that the defendant had played 
a fraud on her by suppressing important 
facts and praying for a declaration that the 
sale-deed and tlie mortgage-deed were in- 
valid and for the return of the Rs. 1,000 
paid by her and for Rs. 300 as damages. 
The City Civil Judge dismissed the plaint- 
ilfs suit and the plaintiif has preferred this 
appeal to the High Court. She paid Court- 
■fppon Rs 1 300 being the amount claimed by 
hei from the defendant. The Taxing Oliicer 
pf this Court held that the Court-fee paid was 
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insufficient and tliatthe Court fee on Rs. 2, 300 
should be paid on the ground that the sub- 
stantial relief asked for by the plaintiff was 
the cancellation of the sale deed. The 
ai)pellaiit paid the additional Court fee. 
'I’ne Taxing Officer further demanded the 
diiference between the Court fee paid by 
her in the City Civil C’ourt and the Court 
fee payable by her according to his view. 
The ap]jedlant's \'akil objected to paying 
this ditTerence and hence the reference to 
this C'ourt. 

This l)eing a matter of considerable im- 
portance. we gave notice to the (xovernmeiit 
Pleader to appear on behalf of the Gov- 
ernment. 'I'he 1st contention raised by 
Mr. Rangaswami Iyengar, the appellant’s 
Vakil, is tliat there was no decision by the 
('ity (’ivil Judge under s. 12 of the Court- 
Fees Act as to the proper Court-fee payable 
on the plaint and that only in cases where 
there is a decision l>y the lower Court, the 
Appellate (.’ourt has power under s. 12, cl. 2, 
to re(iiu)e a party to pay the additional 
C’ourt fee wliich the Ap[)ellate (’ourt may 
consider to be the proper fee payable on the 
])laint. The contention amounts to this ; 
that when a plaint is received and filed by 
the Court without the Presiding Officer of 
the Court giving his decision as to the 
amount of the proiier Court-fee payable, 
there is no decision of the Court under s. 12, 
la order to be certain as to the practice pre- 
vailing in the City Civil Court we called 
for a report from the City (hvil Judge. 
Tlie learned Judge reports: 

“The principal ministerial officer attach- 
ed to this Court, viz., the sfieristadar, him- 
self personally receives all plaints and 
affixes the date stamp on tliem as soon as 
they are received. He then goes through 
the plaints and scrutinizes them carefully 
to ascertain whether they have been pre- 
sented in titne and whether they have been 

properly framed or stamped It is 

only in eases where the principal ministe- 
rial officer feels any doubt and puts up the 
cases fur formal orders by the Judge, that 
the Judge applies himself to the question 
and gives his personal decision, 'rhis is the 
uniform course of proceeding that has been 
adopted during my time and I understand 
duriug ttie time of my predecessors as 
well." 

So far as we are aware, this is the practice 
obtaining in ail Courts. Plaints 

and petitions are received by the Chiei 
Ministerial Officer who files them if he 
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atisfied that they are properly stamped. If 
he finds that they are not properly stamped 
he draws the attention of the Pleader con- 
cerned to the fact and the deficiency is 
made up. If there is a difference of opinion 
between the chief Ministerial Officer and the 
Pleader concerned, the matter is placed 
before the Judge or the Presiding Olhcer 
of the Court who decides what the proiier 
Court-fee is. If objection is taken by the 
opposite side as to the correctness of tlie 
valuation, or Court-fee, an issue is raised 
as regards that, and the Court decides ^what 
the proper valuation is and what Louit- 
fee should be paid. The construction con- 
tended for by Air. Rangaswami Iyengar is 

not supported by the wording of s. 12. bec- 

tion 12 (1) is in the these terms 

“Every question relating to valuation for 

the purpose of determining the amount of 

any fee chargeable under this Chapter on a 
plaint or memorandum of appeal shall be 
decided by the Court in which such plaint 
or memorandum, as the case may be, is hied, 
and such decision shall be final as between 

the parties to the suit”. ^ 

He places reliance upon the words shall 

be decided by the Court”. This does not 
mean that an issue shall be raised and 
decided by the Court. All that it means is 

that the Court, either the Presiding Officer 
or the Ministerial Officer who is charged 
with that duty, has to determine what the 
Court-fee is. AViiere the Chief Ministerial 
Officers decision is demurred to, the Judge 
or the Presiding Officer decides in open 
Court after hearing the party concerned or 
his Pleader, what the proper Court-fee is. 
It cannot be said that when the :\linistenaL 
Officer, whose duty it is to check the plead- 
ings tiled in Court and whose duty it is to 
see whether proper Court-fee is paid or not, 
decides what the proper fee is, his decision 
is not a decision of the Court. Mr. Uanga- 
swami Iyengar places reliance upon the 
decision in Kala Chand Sen v. Anand 
Kristo Bose (1) in support of his conten- 
tion. In that case the plaintiff paid a cer- 
tain Court fee on his plaint. The suit was 
decreed in favour of the plaintiff. The de- 
fendant appealed and paid the same (^ourt- 
fee on his memorandum of appeal as was 
paid by the plaintiff on his plaint. When 
the appeal came on for hearing, the appel- 
lant raised the objection that the proper 
Court-fee was not paid on the plaint and, 
therefore the plaint ought to have been 
(1) 22 W. R. 433. 


rejected. The Subordinate Judge took the 
extraordinary course of requiring both the 
appellant and therespondent to pay defici- 
ent stamp duty, and on the failure of both 
to do so, he ordered both the plaintiff's suit 
and the appeal to be dismi.ssed. The plain- 
tiff preferred a special ap])eal to the High 
Court. The High Court set aside the order 

of the Subordinate Judge as it ]>ractically 
amounted to allowing the appeal inasmuch 
as he dismissed the plaintiff's suit. In the 
course of thejudginent the learned Judges 

observe; , ,, , 

‘Tt seems to us, tlierefore, that the Sub- 
ordinate Judge ought not to have allowed 

to be raised on this occasion a question 
which neither had been raised in the First 
Court where, if necessary, the amount of 
additional stampt might have been at once 
paid, nor in the grounds of appeal”. 

Tlie question raised here was not st)eci- 

fically raised there. Considering the course 
that 'the case took, the learned Judges 
thought that the defendant was in a way 
estopped from raising the question of 
Court-fee, inasmuch as lie himself paid the 
same Court-fee on his appeal as was paid 
by the plaintiff on his plaint, and the order 
of theSubordinate Judge practicallyarnoun- 

ted to allowing the appeal which he could 

not have done when he fouiul that the pro- 
per Court fee was not paid for the appeal. 

inShajan Bibi v. Earsin Dawan (2) the 

question before us wasnot specifically rais- 
ed There the question was whether the 
suit was properly valued under the Suits 
Valuation Act and the High Court lield that 

any objection as to valuation should have 

bpen raised in the Court of first instance as 
required bv s. 11 of Act VH of 1887 (Suits 
Valuation Act). In that case the lower Appel- 
late Court raised the question suo 7notu when 
it was not taken either in the Court of first 
instance or in the memorandum of appeal. 
The lower Appellate Court lield that the 
suit was not properly valued and directed 
the plaint to be returned to the Court of 
first instance as insufficiently stamped. 
The valuation of the appeal was the same as 
that in the first Court. The learned Judges 
observe at page 47*; 

“Without, therefore, expressing any 
opinion on the merits of the case, we hold 
that the learned Judge was not, in law, 
entitled to raise the objection and to decree 


(2) If* Ind. Cas. IG. 
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the appeal on that ground”. 

Tiiese two cases have no application to 
tlie present case. In the present case the 
question is whether the Court of Appeal, 
when admitting an appeal, is entitled to 
demand under fiie provisions of s. 12, cl. 2, 
proper C’ourt-fee payai)le in this Court as 
well as in the Court below by reason of the 
Judge in the (.'ourt below not leaving given 
a decision as to the proper amount of the 
Court-fee. 

Our attention is drawn by the learned 
Government IMeader to the case in Sfiama 
Soondai'u y. Ilurv') Suondary (3i. In that 
case the District Judge on appeal held that 
before he could go* into the merits of the 
case, he must, under s. 12 of Act \ II of 
187U, require the ])laintifY to j>ay any such 
additional amount as wouhl make up tlie 
fee payable on the suit. The High (’ourt 
upheld tlie decision of the District Judge. 
There the learned Judges declined to 
follow the ruling in Kdli Cluind v, Aniind 
Kristo Bose fl), holding that the expression 
of opinion relating to s. 12 of the (’ourt 
Fees Act was an obiter dictum and could 
not be regarded as an authoritative declara- 
tion of law. They observe at page 351 

’‘No plaint can be accepted and register- 
ed until these preliminary (luestions of 
valuation and sutliciency of stamp have 
been fletermined by the (.’ourt, and, there- 
fore, it seems to us that it would be strain- 
ing the language of s. 12 to say that the 
question relating to valuation therein men- 
tioned has only reference to a question 
raised as a distinct issue, and decided by 
the Court of first instance in the presence 
of, and as between, the parties to the suit.” 

It follows that where the Court accepts 
the plaint as i^roperly valued, it must be 
taken that the Court has given its decision 
that the proper Court-fee has been paid. 
So long as the Court acts upon the footing 
that the proper Court- fee has been paid, 
its act amounts to a decision under s. 12, 
cl 1 of the Court Fees Act. If the Court is 
not satisfied that the proper Court-fee has 
been paid, it certainly would have insisted 
upon the proper Court-fee being paid. 
Where it receives a plaint, petition, or other 
pleading as properly stami^ed, its act must 
be taken to fultil the requirements of s. 12, 
cl 1. This view is supported by theobser- 
vations of CarndulY, J.,in Sarendm Xath v. 

(3) 7 C. 3i8; I Sliome. b. R. 147; 8 C. L. K. j28: 3 

Ind. Dec, (s*. ^ • 77.3. 
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Sitn7iath Das (I). The learned Judge 
observes at page 944*: 

“It is true that there is on the record of 
this case no express decision that the fee of 
Rs. /-8-(] was sufficient: but it seems to me 
that such a decision is implied by the action 
of the Court in receiving the application on 
a stamp of Rs. 7-8-0, and passing any order 
upon the prayer contained in it.” We hold 

that when a Court receives a plaint, petition, 

01 anj other jdeading and files it as properly 
stamped, its act amounts to a decision that 
the proper (’ourt-fee has been paid. If 

according to the practice prevailing in the 

Couits the ( hief Ministerial Officer files a 
plaint, or a petition, or other pleadings, as 
being properly stamped or that proper 
( ourt-fee ha.s been paid, iiis act is an act of 
the (’ourt within the meaning of s. cl. 1. 

Ilie next contention is that in this case 
the proiier (.’ourt-fee has been paid. Mr. 
Rangaswami Iyengar contends that the 
|)laintilY asked for the return of Rs. 
inasniucli as she was led into accepting 
the sale-deed owing to the fraudulent 
conduct of the defendant, and the con ti act 

of sale being invalid, she is entitled to the 

return of the money paid by her. 7’hiscon- 
tention overlooks the plain fact that the 
plaintilT could not get back the monev’ paid 
by her without setting aside the sale.' The 
tiansaction is not merely a contract but a 
conveyance. The plaintiff has acquired 
title to the property under the convej’ance 
executed in her favour. The return of the 
consideration for the conveyance to the 
vendee could only be after setting aside the 
conveyance. 8o long as the plaintiff has 
the title to tlie property in her she cannot 
reasonably ask for the retuni of (he pur- 
chase money paid. She can claim damages 
for breach of guarantee, or breach of 
covenant or title, but that is not the prayer 
in the plaint. The plaintiff prays that the 
sale-deed and the mortgage-deed dated 
22nd October 1921 might be declared 
invalid and not binding on her. This 

prayer can only be granted on her valuing 

the suit as if for the cancellation of ihe 
sale deed and by paying the proper Court- 
fee. If the transaction were a mere con- 
tract and not a conveyance, the plaintiff 
would be entitled to get back the amount 
paid by her on the ground that she entered 
into the contract owing to the fraud of the 

defendant. But, where the property has 

_ ' b ' 2 l Ind. Cas 943. 
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actually passed from one parly to the other, 
the vendee cannot claim the amount paid 
by him without setting aside the sale. It 
is urged that under s. 7, cl. iv (c), the plaint- 
iff is entitled to value the relief sought at 
Rs. 1,300 as that is the amount she claims. 
The main relief claimed is really the 
setting aside of the conveyance and the 
claim for money is only ancillary to it. To 
such cases s. 7, cl. iv (c) has no application. 

The Court Fees Act has been amended 
by Act V of 192*2 (Madras Act) and the 
following clause has been enacted: 

“In a suit for cancellation of a decree for 
money or other property having a money 
value, or other document securing money or 
other property having such value, 

according to the value of the subject- 
matter of the suit, and such value shall be 
deemed to be 

if the whole decree or other document 
is sought to be cancelled, the amount or 
the value of the property for which the 
decree was passed or the other document 
executed.” 

Here the plaintiff claims relief in respect 
of what was conveyed under the document. 
This new clause applies to the present case 
and Ihold that the decision of the Taxing 
Officer of this Court is correct. 

We are indebted to Mr. Anantakrishna 
Iyer, the learned Government Pleader, for 
the valuable assistance he gave us in this 
matter. 

Wallace, J. — I agree. 

The scheme of s. 12 of the Court Fees 
Act is to see that the revenue is not de- 
frauded, that the proper fee payable to 
Government as the “price" of the trial of 
the suit has been paid. It is difficult to 
see how a decision on that point can rest 
upon the option of parties, or to say that 
the Act deliberately restrains Courts from 
interfering on behalf of the revenue unless 
the parties tliemselves, whose interests are 
in the main opposed to any increase in the 
Court-fee paid, move in the matter. It is 
obvious that the section is intended to 
permit the Taxing Officer of a Court to 
raise the question suo motv, whether the 
parties have raised it or not. The Privy 
Council has clearly laid down in Rachappa 
Subrao v. Shidappa Venkatrao (5) that “The 
Court-Fees Act w'as passed not to arm a 

(5) 50 Tnd. Cas. 260; 43 IV 507 at p. 518; 17 A. L. J. 
418: 25 M. L.T. 21)8; 3G M. L. J. 4,17; 29 C.L. 3.452; 
21 Horn. L. R. 489; 10 L. W. 274: 24 C. W. N. 33; 1 U, 

r. h. ll (I*. 0.) 83; 46 I. A. 24 (P. C.). 


litigant with a weapon of teclinicality 
against his opponent but to secure revenue 
for the benelit of the iStatf'. This is evi- 
dent from the chai'acter of the Act and is 
brought out by s. 12, which makes the deci- 
sion of the First Court as to value hnal as 
between the parties and enables a ('ouit 
of Appeal to correct any error as to this, 
only wliere the First Court decided to the 
detriment of the revenue." 

The wording of the section oiYers no dilli- 
ciilly since, in any case, the Tiying Coui t 
must decide the question of Court-fee 
implicitlj" or explicitly, before it can proceed 
to try the suit. If the Court is not satished 
that the plaint is properly stamped it must 
dismiss the suit unless the proper stamp 
is paid. See O. Vll. r. 11 (c) if the question 
is not explicitly raised and the Court pro- 
ceeds with the trial, the Court has impli- 
citly decided that the stamp is sutficienl. 
If liie parties or the Taxing Olticer speci- 
fically raise the point, then the (’ourt gives 
an explicit decision tliereon. In either 
case, there is a decision of the Court ; but 
while, when the parties have raised the 
point, the express decision of the Court wilt 
be linal between them, the section permits 
the Appellate Court suo motu to raise the 
point in the interests of the revenue. This 
is the view laid down in Shama Soondary 
v. llurro Soondary (3) with which I res- 
pectfully agree; and the same view under- 
lies the decisions in Narain Singh v, 
Cliaturbhuj Singh (0) and Surendra Nath v. 
Siianalh Vas (4) (the Calcutta Higli Court), 
and the decision of the Madras High Court 
in Tekana Kavandan v. Alagiri Kavandan 
(7} and it is not opposed to that of the 
Full Bench in Amjad .l/i Muhammad 
Israil (8). The case reported as Shajan Bibi 
V. Karsin Dewan (2) raised and decided a 
question of jurisdiction only. 

As to the second point it is cleai’ that the 
mere declaration that the sale-deed is not 
binding on the plaintiff will not enable 
the Court to decree tlie return of Ks. 1,000. 
TJie plaintiff is not entitled to have the 
sale-deed remain in being and the return 
of the Rs. 1,000 also. If the defendant is 
to pay her the Rs. 1,000 the defendant must 
also be put in status quo ante the sale, that 
is, the sale must be cancelled. The sale 


ro) 20 A. 302; A. \V. N (1898) 
592. 

(7) 25 Iiid. Cas 500. 

(8) 20 A. 11; A. W. N. TB97) 
367 (F. li.). 


72; 9 Ind. Dee. (.v. s.) 
157; 9 lad. Dec. (x. g.) 
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is a bilateral contract, and one party cannot 
get rid of it merely by a declaration that 
it is not binding on her. She most release 
the other party also and place in sfalus 
•luo ante. Hence the petitioners suit is 
misconceived. She can have the declara- 
tion without the return of the money or 
she can have the money if the decree also 
cancels the sale-deed. Her chief concern 
is the return of the money, and that she 
cannot have unless and until tiie sale is 
cancelled. Her suit is, therefore, one in 
effect for the can-'-ellation of a sale-deed 
and s. 7 iv (A) of the Court Fees Act 

applies. 

By the Court.— Time for paying the 
deticient Court-fee will be one week after 
the re-opening of this Court. 


V. N. V 
K. 


Oi’dcr accordingly. 


CALCUTTA HIGH COURT. 

Api'E.al i-kom Appellati-: Decree No. 535 

OF H)23. 

July 20. 1925. 

Prei^ent .—Justice Sir Babington 
Newbould, Kt.. and Mv. Justice Graham. 
HA RIHAR ROY— Defendant — Appbeeant 

versus 

KARAT ('HANDRA BASU (’HOWDHT'RI 

— P [. A 1 N IT F F — R E S PO N D E N T . 
henqal Ttnaiicxj Act (VIII of ISSS). s^. (b). ->9 oO 

-Lnndtovfl and tenant -Tenant liotdinu umler holder 
of‘ chaukidari cliakraii tenure— Resnmplion of tenure 
-Suit by landlord for enhancement of rent— Payment 
of rcnl to holilcr of c-luikraii tenure, rate of, proof o/. 
whether admissible to establish status as Iixed talc 

tenant— Enhancement of rent- Duty of Court to refer 

to price lists. , , , , , i » • 

Tenancy rights created by the holder oi nchaukt- 

dart chalcran tenure conic to an end on the resump- 
tion of the land bv Government, and oousequently, 
evidence of the rate of rent paid by the tenant to the 
liolder of the chauhidari ehahran tenure before it.s 
resumption cannot bo availed of by the tenant to prove 
that he is a tenant at a lixed rale of rent and that his 
rent cannot be CMihanced. [p. 73-1 col. Ih] 

Where enhancement of rent is claimed under cl. (o; 
of s. 30 of the Hengal Tenancy Act, it is the duty of 
the Court to refer to the pricelists prepared under s. 3J 
of the Act, irrespective of the fact whethei^ the parties 
to the suit produce such lists or not. [p. 73o, J 

Appeal against a decree of the Sub- 
ordinate Judge, Midnapore, dated the 14tli 
•of September 1922, reversing that of the 
Muusif, Midnapore, dated the 30th of May 

1921 . 


]\ri'. Amarendra NatJi Bose and Babu 
Apurba Cliaran Mukherjee, for the Appel- 
lant. 

Babu Gojicndra NatJi Das, for the Respond- 
ent. 

JUDGMENT.— The plaintiff brought 
this '^uit for recovery of arrears of rent at a 
jama of Rs, He also claimed 

enhancement of rent either under s. 7 or 
under s. 30 (/>) of the Bengal Tenancy Act. 
The defendant alleged that his jama was 
Rs. G G O and that he was a raiyat holding at 
taxed rate of rent, so his rent could not be 
enhanced. The bhrst Court decided in the 
defendant's favour on both points. The 
lower Appellate ( ourt has held that the 
rental is that claimed by the plaintiff and 
that the defendant is a raiyxtt with right of 
occupancy and that his rent is liable to be 
enhanced under s. 30 (6; of the Bengal 

Tenancy Act, but has refused a decree for 
enhancement of rent on the ground that 
there is no evidence to prove the claim. 
The defendant has preferred a second afipeal 
and the plaintiff has taken a cross-ob- 
jection to the refusal to pass a decree for 
enhancement of rent. 

Thedefendant'sease was thathe was a ten- 
ant under the previous holders of a chaiiki- 
dar chakraii tenure which included the land 

in suit and tliat he paid rent regularly to 

them since 1287 at the rate of Ks. hi'- 
The lower Appellate Court has held tliat 
the rights created hy the Paiks who held 
the c/itthraa tenure came to an end on ttie 
resumption of the land by Government and 
that consequenly the evidence as to tne 
rent paid to the Paiks is of no help to tiie 
defendant. The case relied on by the biio- 

ordinate .) udge 8'attyeadra Xath Banerjee v. 

Krishnasakha Kar (1) supports his decision. 

It is contended that as the defendant vas 
a settled raiiyat at the time of 'es^mption, 
although his tenancy terminated ms 

right as settled i-aii/at remained and tliat, 

therefore, he is entitled to rely on his previ 
ous rate ’of rent Rs 6^-6 How the previ- 
ous pavments would help him after his 
^^enan\■y has come to an end we are u.^hle 
to understand. But the appeal fa on 

the findings of fact. The lower 
Court has held that the pottah on -^bich fie 
defendant relied and which was accepted 
bv the Munsif has not been proved to re 
late to the land which is the sabject of the 

suit. It is further found that the rent 

(11 C9 iDd. Ois. 7; 35 C. L. J. 185; (1922) A. I. B. (C.) 
189. 
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paid to the hy the defendant at 

the rate now claimed and that there 
must have been settlement with tlie de- 
fendant at a rate of rent higher than the 
rent he paid to the Paiks. On these find 
ings we cannot liold tliat there was any 
error of law in deciding that the presump- 
tion in the plaintiff’s favour as to the cor- 
rectness of the rate of rent entered in the 
khatian has not been rebutted. Though 
the lower Appellate Court has found that 
the entry that the defendant is a tenure- 
holder is incorrect that would not by itself 
rebut the presumption as to correctness of 
the entry of the rent. The lower Appellate 
Court is also right in holding that the pro- 
visions of s. 115 of the riengal Tenancy 
Act prevent the defendant reljdng on the 
presumption of s. 50 even if it be held that 
he was paying rent at the same rate from 
1287 until the land was resumed. 

The plaintiff’s cross-objection must pre- 
vail. We are told that there is sorne oral 
evidence to support the plaintiff’s claim for 
enhancement of rent. But apart from this 
in a case of claim for enhancement under 
cl. (6) of s. 30 it is the duty of the Court to 
refer to the price lists prepared under s. 3U 
whether the parties to the suit produced 
them or not, Kabi Chandra Shah v. Kula 
Chandra Dhar (2). 

The result is that the appeal is dis- 
missed with costs. The cross-objection 
is allowed wdth costs and tlie case will be 
remanded to the lower Appellate Court 
for determination as to whether on the 
evidence on the record and of the price 
lists published in the Gazette the plaintiff 
is entitled to enhancement of rent under 
cl. (5) of s. 30 of the Bengal Tenancy Act, 
and if so to what extent the rent should be 


enhanced. 

M. B. 

Z K 

(2) c’liid Oae. 500; 


Appeal dismissed; 
Case remanded. 
37 C. 712; 11 C. W. N. DM. 


PATNA HIGH COURT. 

IjETters Patent Appeal No. 18 ok 1925. 

July 15, 1925. 

Present: — Justice Sir B. K. Mullick, Kt., 
Acting Chief Justice, and 
Mr. Justice Kulwant Saha3\ 
BHUPAL MISSIR and others — 
Plaintiffs— Appellants 

versus 

BARB AN L.\L — Uefhndant — Respondent. 

I^andlord and tenant^Fruit treas, rent of ^Harden, 


<'>7 proof — Record of liiijhts, in — Appeal, accond 

— Riiidiii'j of fact — I nter/ennee hy High 

Onlinniily a tonanl lias the ri^ht Id cut, but tlio 
landlord has the ri^lit to appropriate liie timber of 
t ri'*'s sMiulini; on lUe lioldin^ of the tenant. In tlie 
absence of a special contidct to the contrary, the 
landl -rd has no lijilit at all in the fruit of trees 
standiii" on the holdiup,’. [p. 73i), cols. 1 A: 2.] 

In a suit between a landlord and a tenant the 
Court of first appeal made a decree declaring the 
liability of the tenant to pay to the landlord half the 
fruit of certain trees standing on the lidding of the 
tenant. There was an entry in the Record of Rights 
declaring that the tenant and the landlord had half 
share each in regard to llu- mango, beal and palm 
trees standing on tlie lioldiug. This was followed 
by an entry that lliere were certain mulberry, guava, 
jnilm and lemon trees on tlie land. Again.st these 
trees there was no cnti'y that the landlord had any 


title; 

Held, (1) that if tlie Record of Riglits was a docu- 
ment of till.* it was open to tlie High Court in second 
apjieal to construe that <locument; (p. 73G, col. 1.] 

^2t that it was a reasonable construction of the 
entry in the Record of Rights tliat it related only to 
tlie timher and not to the jnoduce of the trees; [itiid J 
(.3) Unit cveii if the Record of Rights was not a 
(loeumeut of title and was merely a document of 
evideneo, it was open to the High Court to interfere 
with the decision of the Court of first ai>poaI which 
was based upon tlie Record of Rights, inasmuch as 
tile decision was based on something which the Record 
of Rights did not contain, (p. 730. col. 2.) 

In a suit to recover rent the onus is upon tlio 
tenant to show that rent is not payable in respect of 
the land in suit. If the tenant proves that the liolding 
is rent-free and the landlord claims a sliare in the 
produce of fruit trees, the onus is shifted on to the 
landlord to show that there is a special contract by 
which rent is payable in respect of the fruit trees. 

b6id.j 

Betters Patent Appeal against the judg- 
ment of Mr. Justice Das, in Appeal from 
Appellate Decree No. 831 of 1922, dated the 

1924 and nrinted as 85 Ind. 


Cas. lOlG. 

Mr. S. X.Sahay, for the Appellants. 
Mr. L. N. Sinrjh^ for the Respondent. 


JUDGMENT. 

Mullick, Actg. C. J.— This is an 
appeal against a judgment of a learned 
Judge of this (’ourt setting aside a decree 
made by the District Judge of Bhagalpur. 

Tlie suit out of which the appeal arises 
wa.s one for the rent of the fruit of certain 
trees in a holding belonging to the defen- 
dant which had been held rent-free for a 
considerable time. 

The Munsif found that tlie land was not 
assessable with rent but that the tenant 
was liable to pay half the share of the pro- 
duce of 3 mango trees, one bael, 10 palm, 
1 mulberry, 1 guava, 1 plum and 1 lemon 
tree. He assessed the value of the fruit for 
the years 1324 to 1327 and gave the 

plaintiffa a decree. 
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In appeal the District Judge has come to 
the same conclusion. 

In second appeal Mr. Justice Das found 
that there was no liability to pay the value 
of a half-share in the .^fruit and he dismiss- 
ed the suit altogether. 

In the present appeal under the Letters 
Patent, it is contended that the learned 
District Judge's judgment is conclusive 
because it is based on alindingof fact. 

It is admitted that the land contains the 
homestead of the defendant and that he 
has been in occupation for many years. 
In his written statement the defendant 
l)leaded that he had never paid rent. 
There is no clear finding upon this point 
in anv of the Courts below but the learned 
Munsif meets the allegation by saying 
that even if rent has not been paid the 
defendant is not free from the liability to 
pay the rent claimed in the i^resent suit. 

The learned Munsif tinds that as the 
defendant holds the land under tlie idaint- 
ihs, the relationship of landlord and ten- 
ant arises and except for the special 
contract to the contrary, rent would be 
payable for the land. But as the special 
contract does not cover the trees he holds, 
that the defendant is liable for the produce 
of the trees. He further finds that the 
Record of Rights records the liability of 
the defendant to pay half the price of the 

fruit. . 

The District Judge does not set out his 

reasons in detail for agreeing with the 
Munsif as to the relationship of landlord 
and tenant, but it would appear that he 
agrees with the Munsif's construction of 
the Record of Rights and that his decree 
is principally based upon this finding. 

If the Record of Rights is a document 
of title obviously it was open to Mr. J ustice 
Uas in appeal to construe that document, 
and I cannot say that his construction is 
wrong. It is to l)e noticed that in regard 
to the mango, heal and palm trees it is 
stated that the raiyat and the malilc have 
a-half share each. Then comes the entry 
that there is one mulberry, one guava, one 
palm and one lemon tree on the land. 
Against these trees there is no entry that 
the landlord has any title. I think it is 
a reasonable construction that the entry 
regarding title relates only to the timber 
an'd not to the produce of the trees._ 
over the entry must be read wit.i due 
regard to the existing law. The tenant 

has the right to cut, hut the landlord has 


the right to appropriate the timber By 
the Common Law the landlord has no right 
at all in the fruit unless it can be held 
that t!ie oi)je^;t of the entry was clearly 
to rec ud a special contract cutting down 
the landlord's rights in the timber. If 
it had intended to cut down the rayiat's 
rights in the fruit the entry would have 
said so. 

If, however, it be held that the Record 
of Rights is not a document of title but 
merely a document of evidence, even then 
it was open to the learned Judge in second 
appeal to interfere with a decision based 
upon the Record of Rights, if tlie 
decision was founded on something which 
the Record of Rights did not contain. Now 
the Munsif with whom the learned Dis- 
trict Judge agrees states that the Record 
of Rights declares that the plaintiffs are 
entitled to the fruit. There is no such 
declaration and, therefore, the learned Dis- 
trict Judge's finding is l)ased ui)on no 
evidence and is liable to be challenged in 
second appeal. 

In either view of the case the Record 
of Rights cannot be called in aid by the 
plaintiffs to support their claim. 

The Munsif rightly threw the onus 
upon the defendant to show tliat rent was 
not payable for the land. AVhen the defend- 
ant proved that the holding was rent-free 
the onus was shifted upon the plaintiffs 
to show that there was a special contract 
by which the rent became payable for the 
fruit. The Record of Rights does not help 
them to discharge that onus. 

There remains to be considered a 
reference in the learned District Judge’s 
judgment to a document marked as E.x. 5. 
This was a judgment apparently not 
inter partes regarding another holding and 
it recites that rent was payable for the 
trees upon liomestead lands held by the 
tenant in that suit. Whether that home- 
stead land was rent-free is not clear, and 
there is also nothing in the learned Judges 
judgment which shows that this document 
was admissible in evidence in the present 
trial. The learned Judge’s finding is that 
rent has been realised from the tenants of 
the village in respect of fruit frorn trees 
standing on homestead land. That finding 
is of course conclusive in second appeal 
but the finding does net go far enough 
and show that any inference can be drawn 
from it in fav’our of the plaintiffs for the 

purpp395 of the present suit. 
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The result, therefore, is that there were 
no materials before the District Judge upon 

which he could come to a decision in the 

% 

piaintill’s favour, and the learned Judge 
of this Court was right in hohling that the 
decree was wrong and that the suit should 
be dismissed. 

We are ashed to direct a remand if we 
find that the evidence is not sutlicient to 
support the decree of the District Judge. 
But having regard to the fact that this 
case has reached the stage of a Letters 
Patent Appeal we do not tliink that we 
should give the plaintitTs another opport- 
unitj’’ of adducing evidence which they 
ought to have adduced in the Trial Court. 

The result, therefore, is that this appeal 
will be dismissed with costs throughout. 
Kulwant Sahay, J.—l agree, 
z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petitio.n No. 525 of 1924. 

March 4, 1925. 

Present: — Mr. Justice Devadoss. 

V. S. R. RAJAGOPALA IYER — 
Defendant- Petitioner 

ve I'siis 

V. S. K. MUTHURAMIER— Plaintiff- 

Respondent. 

Civil Procedure Code (Act V of lOOS), O. VlL r. 10 
— Intci'est, claim of — Valuation of unit— Order tlirect- 
ing return of plaint for presentation to proper Court 
‘-^Court, whether entitled to decide material issue in 
ordzr to determine jurisdiction. 

A C;)urt should not for the purpose of considering 
whether it has or has not jiiri.sdiclion to entertain a 
suit decide a material issue in the suit. [p. 737. col. 2.] 

When a plaintiff comes into Court edaiming damages 
or interest he can put the amount of damages or 
interest at any hgure he lilies and the mere fact that 
the claim is untenable is not a sufficient reason for 
the Court to say that the claim is an inflated claim 
and that the suit should have been filed in a Court of 
lower pecuniary jurisdiction, [p, 737, col. 2; p. 738, col. 
2 .] 

Petition, under a. 115 of Act V of 190S and 
8. 107 of the Government of India Act, praj^- 
ing the High Court to revise an order, 
dated the 1st February 1924, of the District 
Court, Madura, in C. M. A. No. 20 of 1923, 
preferred against that of the Court of the 
Bubordinate Judge, Madura, dated the 
23rd March 1923, in O. S. No. 2 of 1923. 

Messrs B. Sitarama Rao and S. R. Muthu^ 
swamp Iper^ for the Petitioner. 

Mr, K. Rajah lyer^ for the Respondent. 


V. MDTHURAMIER. 737 

JUDGMENT.— This is an application 
to revise the order of the District Judge of 
Madura, who reversed the order of the Sub- 
ordinate Judge of ^ladura flirecling the 
plaint to be returned to the plaintifi to be 
filed in a Court having jurisdiction to try 
the suit. Tiie plaintilY valued his claim at 
Rs. 3,07S and filed it in the Subordinate 
Judge's Court at ^Madura. The defendant 
contended that the suit was overvaluetl and 
the Court liad no jurisdiction to entertain it. 
In support of his contention he i)roduced a 
letter of demand written by the jJaintilY to 
the defendant on 21st November 1922 claim- 
ing interest at 12 per cent, per annum in 
case the defendant was not willing to trans- 
fer the 20 shares alleged to have l)een con- 
tracted to be sold to the plaintifi*. Relying 
upon this, the Subordinate Judge held that 
the claim for interest at 18 per cent, was not 

a hona fide claim and that the suit was 
% 

i:)urposeIy overvalued for the purpose of 
giving jurisdiction to the Sub-Court. On 
appeal the District Judge held that the 
plaintiff had a right to value the suit at 
figure he liked and the question whe- 
ther the interest claimed was legitimate or 
not was one of the issues in the case and 
should not have been decided for the pur- 
pose of considering the question of jurisdic- 
tion. It is urged by Mr. Muthusvvamy 
Iyer that the plaintiff purposely overvalued 
the suit in order to give jurisdiction to the 
Sub-Court. It looks as if the plaintiff claim- 
ed 18 per cent, interest in the plaint in order 
to bring the suit within the cognizance of 
the Subordinate Judge’s Court of Madura. 
But the question is whether the Court for 
the purpose of considering whether it has 
jurisdiction or not, could decide a material 
issue in the case. In order to find out whe- 
ther the claim of the plaintiff is hona fide or 
not, when a i^laintiff claims two items of 
property and the defence is that tliere is 
some dispute as regards one item of the 
property and the other item has been includ- 
ed in the plaint only to give jurisdiction 
to a higher Court, would the Court be 
justified in deciding whether the plaintiff 
has a title to the other item, and whe- 
ther the Court would have jurisdiction 
if the other item was excluded. When 
a plaintiff comes into the Court claim- 
ing damages he can put the amount of 
damages at any figure he likes. The mere 
fact t hat the claim is untenable, is not a 
sufficient reason for the Court to say that 
liie claim is an inflated claim and the sui^ 
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should have been hied in a Court of lower 

monetary juiisdiclion. d'he ^ observations 
of the learned Judges in Koii \. 

Mayiiaytt (h apply to this case. The learn- 
ed Jud^ge observed:— 

■’These are the very questions connected 
vith the proper valuation of the subject- 
matterof the suit. Very grave inconvenience 

and confusion would result if pleas raised 

hy the defence as to the right r-f theplaintui 
to portions of the relief sought by him 
and which he would be entitled toon estab- 
lishing the allegations of the plaint, were 
allowed to be treated as preliminary ques- 
tions affecting the valuation of the suit, and 
which ought to l;e determined in order to 
ascertain the Court in which the suit should 

be brought”. , , , r> i • 

The jact.s in Lak>^'hvuin Bhalkar v. Lavoji 

Bhatknr {'2) are distinguishable from the 
facts in M^rza fhjdcyAtli ^■a/^6 v. Hussain 
Raza Sahib Cb- fn Lakshman Bhatkar 
V Bahaji Bhatkar {2^ it was held that 
the plaintiff had intentionally valu- 
ed the claim too high in order to 
being the suit within the higher juris- 
diction. hi Mirza Ryder Alli Sahib v. 
Hussain Raza Sahib (3) a certain relief 
was asked for, which was neither incident- 
al nor necessary to the main lelief in the 
case. Mr. Justice Bakewell held that that 
relief was purposely put in to oust the juris- 
diction of the City Civil Court. In this 

case it cannot be said that the claim for 
interest at J8 per cent, is on the face of it a 

false claim. It may be an untenable claim. 
It may be that the plaintiff will not be able 
to substantiate hisclaim for interest at that 
figure but that should not weigh with the 
Court in determining whether tne plaint is 
properlv valued or not. J, therefore, con- 
slider that the order of the District Judge 
is correct and there is no reason to inter- 
fere with his order .... 

The petition is dismissed with costs. 

^ Petition dismissed. 

A. *271 at p. 273; 7 Ind. Dec. (x. s ) 517. 

C2) 8 13. 31; 4 Ind Dec. (N. s) 31)5. 

/3) 24 Ind. Ctis. 316; 1 L. M . 3‘JS. 
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CALCUTTA HIGH COURT. 

\rrEAL EKO.M Appkll.vte Dkcpeb Vo. -11 

OP 191^3. 

August 5 , 1925 . 

P>-ese?ib*— Mr. Justice Cuming and 
Mr. Justice Gregory. 
BENGARAM CHANGA and another 
— Dependants — A ppe plants 

versus 

BLJOV GOVINDA ROY and others— 

P L A 1 N T I F F S — R E S P O N D E N T S . ^ 

litugal Tenancy Act {VIU of I8S5), -vs. Wo, WO- 
Cn-a Frocednre C^dc (Act L of IU(I8\ s. JI-Landlnd 
n 7 id tenant- Aj>jdic>ilion for enhancewent of rctil-- 
Al>r)hcalion lof tinaiit for jrductK'nofrent—^nU J<a 
rent- PUa of abate weyit of rent, irheiher can be taKtn 
- I'indmo in i/yeiious shit that there has been no 
diminution in tu ca of tenancy Kes judicata. 

Tlic defence taken Ly a defendant in a rent buit Uial 
tlicre lias been a diminuti* n cf the area of the tenanej 

aiifl that lie is conse(iueiit)y entitled to an abfttenierit 

of rent is neither an application nor a biat within me 
meaninff of s. lOD of the Bengal T’enancy Act. and 
such a (lefcnee cannot, thertforo. be held to be bailed 
bv the provibii ns of that section even where it haU 
been brought forwarrl in prr ceedings under s. 10a ol 
the Bengal Tenancy Act and had not been given et.ect 

to. P. 730, col. 1.' , . „ 

\V lere in answer to a suit for rent the tenant raiscB 

the plea that there has been a diminution m the area 
of the tenancy and that he is, therefore, 
an abatement of rent and there is a linding that there 
has been no diminution in the area of the 
the linding operates as res judicata in f subsequent 
suit for recoverv of rent of the same holding, ana it 
is not open to the tenant to put forward t^he wme plea 
in answer to tlie subsequent suit. [p. i40. col. l.J 

Appeal against a decree of the buborcii* 
nate Judge, Fouith Court, Jlymensingli, 
dated the 29th August 1922 , reversing that 
of the Munsif, Pinga, dated the 3Lth Sep- 
tember 1921. . H- I crrl 

Babus Mukunda Behan MuUidc aca 

Mohendra Knmar Ghose, for the Appellants. 

Mr. Gopat Chandra Das and Babu Bhutan 
Mchan Saha, for the Respondents. 

JUDGMENT. . 

Cuming, J.-This appeal arises out oi 
a suit for rent. The plamliiTs sued th^e 
defendants for rent of a certain pafcel or 
fandlor the years 1325 to 1327^ The renj 
claimed vas at the rate of I'®- 
per annum. The defence was that the 

area now was 6 j:akhis and 

been diminution of the area of enency 

and hence the defendants were entUlea 

The first Court gave effect to ^is con 
tention of the defendants and held tha^ 
there had been decrease m the area a 


lad been aecrease m . \^tr{ 

decree for a proportionate amount 0 

tV plaintiffs appealed to the District 


gave a 
rent. 
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L'Ourt and before the District Court it was 
argued iiist that the question of any abate- 
ment of re[it to be allowed for decrease in 
the area was res judicata between the 
parties and secondly that s 100 of the 
Bengal Tenancy Act was a bar to this ques- 
tion of abatement of rent being considered 
in the present rent suit. The lower Appel- 
late Court decided this question of res 
judicata against the appellant and held 
that this question as to whetherony abate- 
ment was allowable to the defendants was 
not 7'es judicata. But he held that the 
defence of the defendants that there had 
been a diminution of area and for that 
reason they were entitled to abatement of 
rent was barred by s. 109 of the Bengal 
Tenancy Act. 

The defendants have appealed to this 
Court and in appeal the learned \’akil for 
the defendauts-appellants contend that 
s. 109 of the Bengal Tenauc}^ Act is not a 
bar to the present proceedings. The facts 
80 far as this question is concerned are 
these: During the settlement operation 

the landlords lirst of all applied under 
a. 105 on the L'5th October 1915 for an 
enhancement of rent of the suit land. This 
application, however, was withdrawn. De- 
fendant No. 2 then applied for an abate- 
ment of rent on the ground that there had 
been a decrease in area. One of the land- 
lords who was impleaded was dead and as 
the result of this the application was dis- 
missed. When the suit was tried the de- 
fendants took, the defence that there had 
been a decrease in area. The learned Sub- 
ordinate Judge held that this defence must 
bedeemed'to beanapplic.itiou for reduction 
of rent and hence s. 109 of the Bengal 
Tenancv Act was a bar to it.s being raised 
in any subsequent proceedings. Section iO'J 
provides that “subject to the provisions of 
8. 109-A, a Civil Court shall not entertain 
any application or suit coucerniug any 
matter which is or has already been the 
subject of an applicatioa made, suit insti- 
tuted, or proceedings taken under ss. 105 to 
105 both inclusive.” I do lut think that 
the defence taken by the defendants in the 
suit can be considered as either an appli- 
catioa or a suit. Tnerefore s. 10 i is no 
bar to the defendants c intending that 
there had been a decrease in area and hence 
they were entitled to an abatement of rent 
eve.a though they had brought forward the 
sanj cantention in the proceedings un ler 
p. 105 of tlio B.)ng.U Tenancy Act. This 


point is decided in favour of the apped- 
iauis. 

Tlie respondents, however, contend that 
under O. XLI, r. 22, they are entitled to 
support the decree on grounds decided 
against them, namely, the question of res 
judicata. Tliis contention of the respon- 
dents is, 1 think, correct and they are entitl- 
ed to ask the Court to decide whether the 
question of res judicata has heoix correctly 
decided by the lower Appellate Court. The 
question of res judicata arises in the follow- 
ing way. The plaintiffs brought a suit 
against the defendants for the rent of 1323 
and 1324. Tiiis suit was No. 4b0 of 191S in 
the Court of the Munsif of Pinga. The 
material portion of the judgment of the 
learned Munsif is as follows: "The defend- 
ant No. 2 contended that defendant No. 1 
had no title. That is a matter which need 
not be looked into in a rent suit. The main 
defence is that there has been a reduction 
in a rent Tliere is no reliable evidence on 
the j)oiiit. Tiie defendant does not know 
the origin of the tenancy; whether there 
was any measurement at all and what was 
the standard of measurement. Decrees, 
E.'cs. 1 to 3, would show that the j)laintiffs 
are realising rent from the defendants at 
the rate claimed for many years without 
any protests. No reduction in area has 
been shown. The claim is proved and 
the suit is decreed with costs.” Now% the 
learned Advocate for the respondents argu- 
ed that the defendants had raised in this 
suit the identical question w'hich had been 
raised and decided against them in the 
former suit, namely, Suit No. 480 of 1918, 
namely, as to wdxether there had been any 
reduction in area and whether in view of 
this reduction in area they were entitled to 
any abatement of rent and this point was 
decided against the defendants the learned 
Subordinate Judge finding that no reduc- 
tion of area had heen showm. He contends 
that the point now raised is identically the 
same as was raised in Suit No. 480 of 1918 
and, therefore, tbe matter is res judicata. 
The learned Vakil for the appellants has 
referred us to the case of Nil Madhub Sar- 
karv. Brojo Nath S}ng}ia {1) as an author- 
ity for the proposition that a previous 
decision as to the question of the area of a 
tenancy is not res judicata in a subsequent 
suit between the parties. In disposing of 
this case the learned Judges remarked, 

A) ’>]. C. 2.16, 10 lad. Pec, (s, s-J 763, ' ^ 
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“ We cannot say that tne qiieslions ■which 

the defendant raises in this suit ^vere 

heard and linallv determined in tlie suit of 

18SS." In that view of the matter clearlv 

the (iuestion is not re.v judh-ntu because it 

had not been heard and linallv determined 

% 

and that is all that that authoritv decides. 
On the other hand there is the case of Xoho 
Door(/a Dosssc v. Foiphiix Clina\lli rtj {'2). 
In that case the plaintiff had obtained a 
j)atni lease of certain villages from the 
defendant in at an annual rent and 

in lyGo was evicted from a portion of the 
property: She took no step to obtain 

abatement ; but inasmuch as she did not 
pay any rent for the year IbTl the defend- 
ant brought a suit against the plaintiff for 
rent of that year. The plaintiff set up the 
defence that she was entitled to an abate- 
ment of Rs. 155 from her rent, the Rs. 155 
representing the annual value of the pro- 
perty which she had lost in consequence 
of the eviction. In that suit it was decided 
that the amount of abatement she ■was 
entitled to was Rs. 42. No appeal was made 
against that decision. In a suit brought by 
the plaintilf for the purpose of obtaining a 
permanent abatement of her rent she 
claimed the precise measure of abatement, 
viz . Rs. 155 winch she had claimed in the 
suit brought against her hy the defendant. 
Held, that the question was res judicata it 
having been raised and decided in the 
former suit. It seems to me that the princi- 
ple of this decision applies to the present 
case. The question was raised in the 
former suit as to whether there had 
been any reduction in the area. This suit 
it may* be noted was instituted shortly 
after the settlement proceedings. It was 
not alleged, so far as 1 can ascertain that 
there had been any change in the area 
subsequent to the settlement proceedings. 
The claim for abatement was apparently 
based on the fact that the settlement record 
shows an area considerably less than the 
area for which the tenancy was held. That 
point was decided by the learned Munsif in 
the Suit No. 480 of 1918 holding that no 
reduction of the area had been shown. As 
far as I can see an identical question was 
raised in the present suit as to whether 
there had been any reduction in area. In 
that view of the matter I think that this 
question of reduction of the area of the 
tenancy is res judicata by virtue of the 
0ait No. 480 of 1918. 

^2) 1 C. 202; 24 W. R. 403; 1 lud. Dec. s.) 120, 
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The result is that the appellants succeed 
upon one point but they fail on the ques- 
tion of res judicata. The result, therefore 
is that the ai)peal must be dismissed with 
costs. 

Gregory, J.— I agree. 

z. K. Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Privy Council Applicai ION'S Nos. 132 and 

133 OF 1923. 

October 30. 1924. 

Present: — ^Ir. Kenneclv, J. C. and 
Mr. Ravmond, A. J. C. 

NARUMAL MULCllAND and others— 

Applicants 

“V 6 U S 

JAGATMAL THARLTMAL and others— 

Opponents. 

Hindu Ldic- Joint f amihi~ Decree against father, 
when can he executed aijainst family property. 

Where a (Jccr(‘c is passed against a Hindu father 
•who is the manager of a joint Hiiuhi family and it 
ajipears that the decree was passed against him iw his 
capacity as representative and manager of the family, 
the decree can be executed against the family pnr- 
perty. It is not necessary in such a case that ti e 
decree should state in e.xpress terms that it is pt^fcd 
against the defendant as the manager of the joint 
family. 

Applications for leave to appeal to Privy 
Council against the judgment of Mr. Kain- 
caid, J. C., and Mr. Aston, A. J. C., dated 
the 24th April 1924, printed as 82 Ind. Cas. 
739. 

Mr. Kimatrai Bhojraj, for the Applicants. 

Mr. Sri Kishindas Lulla, for the Oppo- 
nents. 

JUDGMENT.— These are two applica- 
tions to be allowed to appeal to the Privy 
Council and in the applications seveial 
points of law are raised but they are all 
abandoned with the exception of one. It 
remains to be seen whether that ground is 
substantial ground for allowing the appR' 
cants to appeal to the Privy Council. 

The whole question turns upon this, 
whether when a decree is passed against 
the father who is the manager of an un- 
divided Hindu family, before it can be ex - 
cuted, it is necessary that the decree should 
specifically be obtained against him m tha 

capacity, that is to say, J 

decree should clearly and unmistakabiy 

express that it is obtained against euen 
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father and manager, not only in his own 
personal capacity, but also in his representa- 
tive capacity. But we think on the amhori- 
ties all that is necessary is that it should 
appear that such a decree was, as a matter 
of fact, passed against the father in his 
capacity as representative and managar, and 
that it is not necessary that the decree 
should be so drawn in express terms. But 
as regards the question whether this par- 
ticular decree was passed against the father 
in his representative capacity, there is no 
doubt de -facto that it was so passed and it 
has been held so to be passed by three 
Courts at least. There will thus appear 
no substantial ground of law on which 
appeals to the Privy Council can be based. 

AVe, therefore, dismiss tliese applications 
with costs. 

Z. K. Applications dismissed. 


CALCUTTA HIGH COURT. 

Civil Role No. C70 of 1925. 

August 5, 1925. 

Present: — Mr. Justice Cuming and 
Mr. Justice Oregory. 

Shaikh BELAIT ALl and others — 

Petitioners 

rersns 

HARl PROSAD MOITRA and others— 

Opposite Parties. 

Civil Procedure Code {Act V of 1008), 8. 11(1, 0. IX, 
r. IS — Bengal Tenancy Act [VI II of ISSo), s. 05 — 
Common manager, appointment of, application for — 
Ex parte order — Application to set aside order, whether 
maintainable. 

A proceeding under s 95 of the Bengal Tenancy 
Act tor the appointment of a common manager is in 
the nature of a suit and r. 15 of O. IX of the C. P C., 
therefore, applies to sucli a proceeding hy virtue of 
the provisions of s. Ml of the Code. 

Rule against an order of the District 
Judge, Birbhoom, dated the 20th May 1925, 
re-hearing Case No. 14 of 1925, in Mis. 
Judicial Case No. 2 of 1924. 

Dr. Jadunath Kanjilal (with him Babus 
Puma Chandra and Ramesh Chandra Pal), 
for the Petitioners. 

Mr. Amarendra Nath Bose aud Babu 
Lalit Mohan Sanyal, for the Opposite Party. 

JUDGMENT.— This Rule is directed 
against an order of the learned District 
Judge of Birbhum refusing to entertain an 
application under O. IX, r. 13, C. P. C., on the 
ground that 0, IX, r, 13 had no application 


to proceedings for the appointment of a 
common manager under s. 95 of the Bengal 
Tenancy Act. The facts appear to ha these 
— the opposite party applied to the District 
Judge of Birbhum for the appointment of a 
common manager under s. 95 of the Bengal 
Tenancy Act. 'i’he petitioner wishing to 
file objections to the application engaged a 
certain Pleader to appear for him. The 
learned Pleader was unal)le to appear for 
the petitioner as he gave up his practice in 
Birbhum and went to the Sub-Division of 
Kissengunge in the District of Purnea where 
lie began to practice. The petitioner then 
endeavoured to instruct anotlier Pleader 
but was unable to instruct him in time. As 
no time was granted to him the matter was 
decided ex parte against him on the 25th 
March 1925. He then filed an application 
under O. IX, r. 13, C. P. C., on the 17th 
April 1925 for a review of tlie order of the 
25th ^larch. The learned District Judge 
rejected this application on the ground that 
O. IX, r. 13 had no application to proceed- 
ings for the appointment of a common 
manager. 

The petitioner lias obtained the Rule and 
one of the grounds on which this Rule was 
issued was that O. IX. r. 13 does apply to 
the case. Whether O. IX. r. 13 does or does 
not apply to such imoceedings would depend 
upon whether such proceedings come within 
the purview of s. 1-11 of the C. P. C. If 
s. Ill does apply to such ])roceedinge then 
obviously O. IX, r. 13 will also apply. As 
to whelher proceedings in connection with 
the appointment of a common manager 
under s. 05 of the Bengal Tenancy Act do 
or do not come within the purview of s. 
141 the question is concluded by authority. 
It is sufficient to refer to the case of Asad AH 
Choicdhury v. Mahammad Ilossain Chow- 
dhury (1) which decides that such proceed- 
ings are proceedings of the nature of a 
suit and come within the purview of s. 141. 
That being so it is quite clear that O. IX, 
r. 13 does apply to such proceedings. 

In this view' of the case the Rule is made 
absolute and the case will be sent back to 
the learned District Judge to be dealt with 
under the provisions of O. IX, r. 13, C. P. C. 
The petitioner is entitled to the costs of this 
application. Hearing-fee one gold mchur. 

z K Rvle made ahsolvte. 

(ij 3G Ind. Cas. 177; 13 C. 980; 20 C. W. X. 1009. 
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MADRAS HIGH COURT. 

Civil Ai peal No. 420 ('i- 1922. 
December 19, 1924. 

Present : — Justice Sir Chnrles (Jordon 
Spencer, Kt.. nnd Mr. Justice Od^ers. 
GARIMDLLA AXXAPURNAYYA 

P [,A INTI ¥ ¥ — A P PF, LI. .\ N I' 

versus 


lle.=srs. P. Somasunflaram and P. Sa/a^G- 
naraydua, for the Respondents. 

JUDGMENT. 

Spencer, J. — ^The i)laintiff sued in 
this case for a declaration tliat he vas 
adopted son of the late G. Bhimmayya and 
that the "ift made by Bhimmayya on r)ih 
June 190() in favour of his wife Seethamn.a 


MUNSCXCRI VHXKATASrBUAH- 
M A X Y A M AND OTH E RS — 1 ) E PEN DA N TS 
Nos. 1 Tit ()— Respondents. 

Cu ?7 Pro'-edure Code Art t' '■/ i). XXXIl. 

r. 7 — Minor pU.i'mti'tf C(>>n]>rnmi^r hi/ next /rientl. 
whether iindinj on minor Fnihirc to take technical 
ple<L — iiepl i'jenri . 

IMniiititY few a diM-laial inn that lu* was the 
ailnptrd snii of ona P and that a ;jifl liy the tatter of 
certain properf i<*s in faxotn' of hi~ wife was inv;did 
an<l for ivcnvci’y tin* propi'rty. I’l'evluns suit Inid 
been institnl< <l by t In’ nat ural fatln*r<'f the plaintitY 
as his nc.xt frieinl durin/^ ids minority for the tame 
reliefs, Tliat suit wa'^ compfomisi'd by the next 
fru’ud of the )>laintifY acceplin" a small jiortion of the 
property for the minor and surrenderiiiff tlie rest of 
his claims. The Cotirt lind .‘4iven leave to the ne.xt 
friend to enter into the compromise u]>on th<- (•■•rtih* 
cat? of his Pleader that tli ' t'^rms were henctieial to the 
minor. It was eontemded in the present suit tliat the 
next friend of t he minor ji aintilT !ku 1 been "uilty of 
gross negligence in not pita ling ni the i)rior suit tlie 
invali<iily of the .gift in favour <’f /T.s wife (ui tlie 
ground that a certain item of property had l)e“n im- 
properly ine.luiled in tlie deed of gift so as to "ive 
jurisdiction to a particular Sul)-Uegi.strar to reirister 
the deed, and that eonsetpicntly the deed was not <luly 
registere<l: ami also, that the plaint ilY's natural father 
had no right to represent the plaintilt in tlie former 
suit and to e>nni)romise the .snit on his helialf ; 

Held, il) that since the prevailing view of tlie law 
at the time, of thecomproini.se decree was not to 
regard tlie I'cgistration of a deetl in tlie eireum.stances 
recited as being invalid there was no negligence on 
the part of tlie ne.xt friend in not ]>utling forward that 
,plea and that, in any case, there was a fair settlement 
of the matters in di.spnte wh fell was liindiag on the 
plaintiff: [p. 7-L5, col '2 \ 

{2} that the natural father of the jdnintili was the 
projier person to ass?rt his ri.ghts as adopted heir 
against tlie adoptive parents, [ibid.] 


Xirranyn v. Nirvanun, <) B. .5 Ind. Dee. I'x. s.) 
and ICeexara Venlcatapayya v. Xaynni Venkata- 
ranga Rao, 50 Ind. ('as, 078; 13 SI. 2SS at p. 3‘JS: 3S M. 
L. j. HO. followed. , . , . • i • . 

' Per Spencer. •/.- The next friend of a minor plaint- 
ifY cannot be accused of negligence in not knowing the 
law better and in failing to take a iioiiit which is not 


obvious, [ibid ] 

Per Od'jer.t, ./.— It is a cpiestion of fact whether the 
next friend of a minor was justilied in entering into 

a rompromis?. [p- 714. col. 2.] i i i -n 

Tlio next friend of a minor cannot be charged with 
npMi^encc in that he did not foresee that the 

law would change. [lOfa.J 


Appeal against a decree of the Court of 
the Additional Subordinate Judge, Coca- 
nada. in O S. Xo. 27 of 1921. 

Mr. C. Rama Rao, for the Appellant. 


was invalid and for recovery of the piu- 
perly from the persons in possession. 

Original Suit Xo. 39 of 1908 on the file 

of the Subojdiiiate Judge of C’oeanada was 

a suit instituted by the natural father of 

this plaintiff as his next friend during his 

minoritv for the same reliefs as those asked 
% 

for in the present case. It was comi^ro- 
mised by the i-laintilf's takiiig 2 acres 
and a house site and sunendering the 
rest of his claims. The (’oiirt gave leave 
to the next fiiemlof the plaintill to enter 
into this comiu'omi.se upon the certificate 
of his Pleader that the terms were beneficial 
to the minor. I’nder that compromise 
the minor plaintiff gave up his claim to the 

rest of the properties of the late Bhimmayya. 

The Subordinate Judge has held in the 
present suit on a preliminary issue that the 
compromise decree in O. 8. Xo. 39 of 19C8 
was not vitiated by any fraud, collusion or 
gross negligence on the part of the plaintiff 9 
next friend (who is the 4tli defendant 1 in 
the suit and, theiefore, the present suit vas 
not maintainable as the plaintiff was rot 
entitled in the absence of fraud, collufjrri 
or negligence on the part of his next frifbfh 
to get the compromise decree set aside and 
have a fresh decision upon the same points 
which Avere at issue in the former case. 

In appeal it is urged that the 8ubordirr.te 
Judge was in error in not deciding th® 
other issues in the suit, especially issue l O 
which was whether the two cents of land >n 
Konkuduru village, Bikkavole Taluk, 1 
longed to the donor and were reall.v mecnt 
to be conveyed in the gift deed or 
nominally inserted in order to give junscic- 
tion to the Bikkavole Sub-Registrar. D.e 
plea (»f fraud and collusion on the part o 
the plaintiff’s next friend in the prior sui 
was given up at the trial. It is now 
that the next friend’s failure to j. Iead tn 

invalidity of the gift deed on account 

the fraud upon the Registration La^w 
mitted by inserting two cents of 
Konkuduru which did not belong to 
donor for the purpose of getting the doc 
ment registered in the Bikkavole 
gistrar a office was an act of gross uegUg®" 
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which vitiated the whole proceedings and 
made the decree not binding on the minor 
plaintiff. Secondlif it is urged tliat the 
plaintiff’s natural father had in conset[uence 
of the adoption lost his right to represent tlie 
minor plaintiff in the former suit and con- 
sequently he had no power to compromise 
the suit on the minor’s behalf. 

On the first point I feel clear that it is 
not necessary for the purpose of tliis case 
to decide issue (7). 

In order to determine whether the plaint- 
iff's next friend in the former sait was or 
was not guilty of gross negligence, it is 
not necessary to decide whether the gift in 
favour of the plaintiff's adoptive mother 
was really invalid by being registered in a 
Uegistration Office which had no jurisdic- 
tion over the properties gifted, d'lie real 
issue that had to be decided was whether 
the plaintiff's next friend acted hona fide. 
in consenting to take 2 acres, of land and 
a hoiisp site instead of continuing the 
litigation and attempting to get more by 
pleading that the gift deed was altogether 
invalidated by collusion between the donor 
and the donee in the matter of registration. 
At the , time when the compromise was 
entered into (3rd September 190'J) the deci- 
sion of the Privy Council of 1914 in 
Harendra Lai Roy Chowdhury v. Hari Dasi 
Debt (1) to the effect that a collusive act of 
including a small portionjof land not belong- 
ing to the mortgagor in a mortgage-deed 
which was to I)e registered was a fraud upon 
the Registration Law had not then been 
pronounced. The law as laid down by this 
Court in Veerappa Chetty v. Kadiresan 
Chetty (2) which was decided on 2nd April 
1913 was to the effect that the wrong ac- 
ceptance of a document for registration in 
an office of a Sub-Registrar within whose 
sub-district, no portion of the property con- 
cerned was situate was not to be regarded 
as rendering the registration invalid. Earlier 
decisions of 1879 and 1881 of other High 
Courts in Sheo Shunkur Sahoy v. Ilirdey 
Narain Sahu (3) and Hai' Sahai v. Chiinni 
Kuar (4) were to a similar effect. The 
minor’s next friend would have been justi- 

(1) 2.1 Ind. Caa 637; 41 C. 972; 27 M. L. J. 80; (1914) 

M. W. N. 462; 16 M. h. T. 6; \H C. W. X. 817; 10 C. L. 
J.481; 16 Bom. L K. 40J; 12 A L J. 771; 1 L. W. 
1050; 41 1 A. 110 (P. C.). 

(2) 20 Ind. Cas. IB.*); 24 M. L. J. 064; (191.1) M. W. 

N. 525; 14 M. L T. 2.17. 

(3) C CJ. 2,'>; 5 C. L. H. 19 4; 3 Ind Deo. (k. a) 17. 

M) 1 A. 14; A. W. N. (IBBp 103, 6 Ind. Jur. 370; 2 
Jnd, Dec. (n. s.) 594. 


fied in 190vSorl009 in assuming that what 
this Court decided afterwards in 1913 Was 
good law on the point of a defect in the 
registration of documents or at any rate 
he canuot be accused of negligence in not 
ktiowing tlie law l^etter and in failing to 
take this imint which was not an obvious 
one and even if he had raised it. the suit 
might have ended in a compromise on the 
same terms from considerations of what 
would be a fair settlement. The plaintiff’s 
next friend, therefore, cannot be charged 
with neglect for not putting in the fore- 
ground that i)iea in defeasance of the right 
of the plaintiff’s adoptive mother and if 
he was not negligent in this respect, the 
decree is binding on the plaintiff as re.9 
judicata and the present suit will not lie. 
It is not now alleged that the plaintiff’s 
next friend was negligent in any otlier 
manner. 

Again the suit having been brought 
against the plaintiff’s adoptive mother and 
other defendants who derived a title from 
her, the adoptive lather being already dead, 
his natural father was the most suitable 
person to represent his interest as next 
friend. Tins ])riuciple was established in 
Nirvanya v. Xtrv niya {5\ where it was 
held that the natural father of a minor was 
his proper guardian to assert his right as 
adopted heir against rival claimants and 
this lias been followed iii Kcesara T'cn/ca- 
tapayya v. Xayani Venkatarauga Rao (6). I 
am of opinion that the Subordinate Judge’s 
finding on the preliminary issue was 
correct and in this view it was unneces- 
sary to try the other issues. The suit failed 
and the appeal also must be dismissed 
with costs. 

Odgers, J.— In this case the plaintiff 
admittedl}^ cannot succeed unless he can 
show that the compromise decree in 0, S. 
No. 39 of 1908onthe file of the Court of 
the Subordinate J udge of Cocanada is not 
binding on him. His case is that he was 
informally adopted by his uncle Gariniella 
Bhimmayj’^a in December 1901 when he was 
a few weeks old ; it was not till 1907 Uiat a 
registererl adoption deed was executed 
Meanwhile in 190(5 Garimella Bhimmayya 
made a gift deed of all the properties la 
favour of his wife. In 1908 by the suit 
above mentioned, the natural fatlier of the 
plaintiff, the 4tli defendant in this case 

(.)) 9 B 363; .5 Im!. Deo. s.) 24.3, 

(6) 39 liid. (Jaa. 97^^ 43 M. 258 at i>. 308; 38 M. L J 
149. 
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a suit on plaintiff's hehalf for the re- 
covery ofGarimella Bhiminayya's properties 
after setting aside the deed of gift This 
■was compromised on 3rd September T.)01) 
CEx. If, 6.1 the adoptive father having died 
in January By the c'lmpromise the 

plaintiff got 2 acres of land and a dwelling 
house. Tn the present suit he alleges that 
the gift deed was executed by Garimella 
Bhimma\'ya by fraud an<l coercion that the 
gift deed included 2 cenis of lands in 
Konkuduru village which did not belong to 
Garimella Ihiimmayya and which were in- 
cluded in order to give jurisdiction to Bik- 
kavole Sub-Registry, further, that the natural 
fatlier had no right to represent the plaint- 
iff in suit O. S. No .*■>!) of BIOS and tliathe 
was fraudulent and negligent in conducting 
the suit. 'This issue as to the binding 
character of the com])roinise decree and the 
representation by tlie natural father was 
treated as a preliminary issue by the Sub- 
ordinate Judge ami on Ids linding against 
the plaintiff, he dismissed tlie suit. Hence 
the aijpeal. Two points are argued before us 
— that the natural f.ithei eeases to be the 


vSubordinate Judge remarks that the alleged 
fraud and collusion were given up before 
him. The law i-, liowever, also against the 
appellant. The older view was that registra- 
tion in an otfice in which no partion of the 
property is situated did not render the regis- 
tration invalid; \’eerappaCheftij v. Kadiresan 
Chett]! (2)] This was the ]M-evailing view 
in 1008. It is only since it has been altered 
\IIareKdra L<lI Roy Chowdhuy v. Ilari Dasi 
/^e6Ml)]and even then it must be shown 
tliat there was collusion between the par- 
lies ' \’enkata Lakshmikantaraju Guru v. 
Peda Venktota J(iga nnadliaraju Garu (7) 
and Blsicanath Prasad v. Chandra Narayan 
Choictlhury (8).j 

I do not think a guardian can be charged 
with gross negligence in that lie did not 
foresee that the law would change. Even 
if this is to be imputed to liim as I have 
stated the charge is lindted to a certain 
state of facts not proved to exist here. It 
is a question of fact whether a guardian 
is justified in entering into a compromise 
f^a6oo Lckraj Roy v. Baboo Mahtab Cliand 
(9).] 


natural guardian after adoption. This is so, 
but here he was, in my opinion, a lit and 
proper person to represent the plaintiff. 
The gift by the adoikive father was in 
question and the adoptive mother was the 
donee under it. It is quite plain that neither 
of these iiersons could properly represent 
the adopted son. Representation for a 
plaintiff needs no order of Court A minor's 
next friend may be any suitable person, 
even a natural father [S-irranya v. Abr- 
vanya (5) and Ke(>sara Venkatapayya v. 
Nayani Venkataranga Rao (tS) ] 

The important point taken is that the 
guardian ad litem Biatural father) of the 
plaintiff in O. S. Ao. 3'J of I'.IOS did not 
take a point in his ]»laint on which he was 
certain to succeed and there would, there- 
fore, have been no need for a compromise. 
The' point in rpiestion is as to the 2 cents of 
land in Konkuduru village. It is said that 
had that point l)eeii tak-^n, the gift deed 
must have been lield to be invalid and 
inoperative. The (piestion was only raised 
in the present suit after amendment of the 
plaint : see para. (G) (a) and even then only 
with reference to the validity of the deed 
of gift and not with respect to the neglect 
of the guardian in O S. Xo. 39 of BJOS whose 
alleged fraud, collusion, etc., are sot out in 
para. S of the plaint. ^ This is really enough 
to dispose of the point, especially as the 


Here we have the permission of the Court 
which considered the circumstances. 

A further point was raised about the 
house, Sch. B, sold to the natural father by 
the adoptive mother (Ex. 0) it is said at a 
nominal price and as a bribe to induce him 
as guardian to enter into the compromise. 
Tlie price was Rs. 7G0 the value put on the 
house by the plaintilf in his present plaint. 
It was valued at Rs. 400 in the jilaint in 
O. S. Xo. 39 of 1908 (Ex. B) and in tlm 
decree. The value is now really double. 
The Subordinate Judge finds that the house 
was purchased for consideration and it 
could not be rented. There is, therefore, 
nothing wrong about that. 

Tlui appeal fails and is dismissed ■with 
costs. 

V. X. V. Appeal dismissed. 

z. K. 

(7) 77 Tnd. ('as. 4fil: IG M. L. J 12; fl924) M. U*. X. 
125; M L. T. 21.1; (1921) A. 1. R. (^f.) *281. 

(8) r» fnd. Cas. 770; 4S c. 509 at p. 516; 48 I. A. 
127(1’. C\). 

(9) 14 M. I. A 39.3: 17 \V. R. 117; 10 R. h K- 55. 2 
Suth. V. C, J. 536; 3 Sar. P. C. J. 13 20 K K. '33- 
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[91 I. 0. 1925] 

MADRAS HIGH COURT. 

Civil Revision' Petitions Xos. 203 

AND 210 OF 1923. 

December 12, 1921. 

Present: — Mr. Justice Wallace 
and Mr Jnslice Madhavan Nair. 
RAMASWAMI CIIETTIAR— Petitioner 

? 6 7'SX(S 

VENKATARAMA IYER and others— 


Respondents. 

Civil Procedure Code ('.•Icf V of lOOS^, Sch. //, 
■paras. II,, }-'i~Arbit7‘ation -Power confeiwed on 
arbitrators to sell property — Rules for conduct of sale, 
power to make — Dispute as to interpi'ctatiou of rules- 
Arbiti’ators, whether oititled to adjudicate 071 dispute 
— Misconduct — Awa7'd made v)ithout jurisdictioTt , 
validity of — Proccdio'e — Awa7’d, whether must be 7'e- 
mitted to a7'hitrators. 

Where a reference to arbitration confers a power 
upon the arbitrators to sell the properties belonging 
to the parties, such power would naturally carry 
with it the power to make niles for the conduct of the 
sale and such rules subscribed to by the bidders, 
would, in the case of such parties to the reference as 
subscribed to tliese rules, c.’ctcnd to the arbitrators 
authority to sell according to these rules, but would 
not e.xtend to them any j)ower to act outside these 
rules, or. any power to decide in a case of controversy 
whether or not these rubs had been complied with. 
Ip. 7 l(). Col 1 1 

Where the terms of the reference or of the sale do 
not imply any consent by the parties to submit to the 
arbitrators the decision of their own conduct of the 
sale or re-sales, such con'=i‘nt cannot be considered 
to be inherent in a consent to have the sale or re-sale 
conducted according to the rules laid down by the 
arbitrators, [p. 716, cols. 1 & 2.] 

On an application to set aside an award made by 
an arbitraU»r in a pending suit the linding of the 
Judge as to whether there has been miscronduct on 
the part of the arbitrator or not is Imal and cannot 
be attacked in appeal cr revision, [p. 747, col. 2.1_ 

OulaTii Khan V. Muhammad Hussain, 29 C. 107; 29 
I A. ol; 0 C. W N. 220; 12 M. L. J. 77; 4 Bom. L. K. 
ifil; 8 Sar. P. C. .T. 104; 20 P. U. 1902 (P. C.\ Kali 
Charan Su'dar v. iS'araf Chundcr Chowdhry, 30 C. 397; 
•7 C. W. K. 545 and Batcha Sahib v. Abdul G«n7iy. 21 
Ind. Cas. 308; 38 M. 256; 14 M. L. T. 314; 20 M. L. J. 


507; (1911) M. W N. 142, follo\s;ed. 

But a party to a reference is entitled to he pro- 
tected hy the law against a decision by the arbitra- 
tors on points not referred to them at all, as well as 
aguiust a dicres of Court based on such a decision, 
[p. 747, col. 2; p. 748, col. 11 

Misconduct in respect of the existence of which the 
Judge’s decision is linal must be misconduct in carry- 
ing out the tenii.s of the reference and within the 
selpo of it. Anything beyond that is action without 
jurisdiction whether or not it may amount also to 
misconduct, [ibid.] 

If an award is beyond the jurisdiction of the 
arbitrators, and, therefore, made without jurisdiction, 
the decree v/hicli embodies it is also made without 

jurisdiction, [ibid.] . , . , , 

Where an award is beyond the jurisdiction of tlie 
arbitrators the duty of the Court is to remit the 
award to the arbitrators under the terms of para. 14 
of Sch. 11 to the O. P. 0. [ibid.] 

Petitions, under s. Ho of Act V 01 190S 
and 8. 107 of the Government of India 
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Act, prayin," the High Court to revise an 
order of the Court of the District ^luiisif, 
Mavavaram, dated the 22nd Januarv 1923. in 
1. A. No. 284 of 192b in O. S. Xo. '>05 of 1919. 

3Iessrs. T. R. Rnna Chandra liter nnd 
S. Romasiramy Dikshit, for the Petitioner 
in Xo. 20.3 of 1923. 

Mr. K. Bhafihyam Tyangar, for the Feti- 
tioner in Xo. 21(5 of 1923. 

Messrs. S. T^c?i/oafoe/in7-i, K. T'. Krishna- 
swainy Iyer and 5. Krishnaniacliariai\ for 
the Respondents. 

JUDGMENT. — These two civil revi- 
sion petitions are presented against llie 
order of the District IMunsif of xMayava^ain 
confirming an award in the matters in dis- 
pute in O. S. Xo. 505 of 1919 on his file, 
dismissing petitirtners’ objections and 

granting the respondents a decree in ac- 
cordance therewith. The ])etitioners chal- 
lenge the tirder on various grounds, the 
chief contention being that the arbitrators 
decitle<i two matters beyond the scope of 
the reference and, therefore, beyond their 
jurisdiction, and, therefore, the lower Court, 
in accepting their decision on these points 
and incorporating it in its decree, lias ex- 
ceeded its jurisdiction. The arbitration 

was in the matter of the dissolution of part- 
nership between the si.v plaintiiTs in the 
suit and the defendants, who were jointly 
working a mill concern. The reference to 
arbitration, Ex. A, gave the arbitrators 
autliority, inter alia, lo sell the property, 
moveableaiid immoveable, by public auction 
to the highest bidder, whether he be a part- 
ner or a stranger, to collect the sale-pro- 
ceeds and to distribute them among the 
partners according to the interests they had 
in the concern. The arbitrators were abo 
to sell book debts and outstandings, but 
among the partners only. The final amounts 
due to the various partners were then lo be 
settled and adjusted with reference to any 
liability incurred by any partner who may 
have been a successful bidder at any of 
tlie sales. The arbitrators held a public 
sale of the mill itself and its machinery 
on 3Uth May 1920 and they were knocked 
down to tiie 4th plaintiff, one of the peti- 
tioners, for Rs. 28,000. One of the con- 
ditions of the sale, see Ex. D, was that 
the bidders should deposit Rs. 1,000 as 
soon as the sale was knocked down. The 
4th plaintiff was able to deposit only 
Rs. 500. Under a further condition, any 
bidder who thus made default in paying 
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his deposit, had to rna the risk of a re-sale, 
iiis'O'A'n sale being cancelled and he being 
responsible for any loss arising out of the 
re-sale. Ac'cor;!ingly a re-sale was held on 
the same terms on 19th July 1020, at which 
tlie highest bidder was one K, V. 
Kandasami Pillai for Ks. 20,(100, see. ibx. 

He had deposited Ks. 100 before bidding 
and before the sale was closed was asked to 
pay up the balance of Ps. 900 to make up 
the initial dei)cslt of Ks. 1000. This was 
pri!77ta iacic a clear breach of the rules. He 
went away saying that he had no inonejn 
The property was, therefore, not knocked 
down to him but was again put up to 
auction, and this time one Ramachandra 
Iyer bought it for Ks. 14,950. The arbitra- 
tors in their award have taken R^^. 14,950 
as the sale-proceeds and, in their adjust- 
ment, have debited jdaintiffs Nos. i to (5, 
the present petitioners, with the ditTerence 
between that figure and Rs. 28,000, the 
amount for which the property was knock- 
ed down to 4th plaintiifat the iirst sale. 

Three points are hereon raised by the 
petitioners: first, that the arbitrators had 
no jurisdiction to break their own rules 
of sale and refuse to knock down the 2nd 
sale to Kandasami Pillai, because he had 
not paid up the full Rs. 1,000 and thus 
make petitioneis responsible for a deficit 
of Rs. 28,U00 minus Rs. 1-1,950 instead 
of Rs. 28,U00 minus Rs. 20,000; secondly, 
that the arbitrators had no jurisdiction 
to adjust this deficit in calculating the 
amounts due to each partner; and thirdly, 
that, in any case, they had no jurisdic- 
tion to debit the shares of plaintiffs 
Nos. 5 and 0 with any portion of this 
deficit. We are of opinion that all these 
points are valid. The reference, Ex. A, 
empowers the arbitrators to sell and carry 
over to the general adjustment the sale- 
proceeds. The power to sell would, no 
doubt, naturally carry with it the power to 
make rules for the conduct of the sale and 
such rules, embodied in Ex. D and sub- 
scribed to by the bidders, would, in the case 
of such parties to the reference as sub- 
scribed to these rules, extend to the arbi- 
trators authority to sell according to these 
rules, but would not extend to them any 
power to act outside these rules, or, and 
this is the important point, any power to 
decide in a case of controversy whether or 
not these rules had been complied with. 
Neither the terms of the reference nor the 
^erms of the sale imply any consent by the 
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parties to submit to the decision of the 
arbitrators on any controversy regarding 
the arbitrator's own conduct of the sales 
or re-sales, and such consent cannot be con- 
sidered to be inherent in a consent to have 
the sale or re-sale conducted according to 
the rules laid down by the arbitrators. One 
would require a very definite and specific 
term in the reference before concluding 
that the parties to it agreed to be bound, 
in a matter of the arbitrator’s own conduct 
of the sale, by die arbitrators’ own decision. 
We ai-e clear that the arbitrators, in decid- 
ing that there had been no sale to Kanda- 
swami Pillai and that, therefore, the peti- 
tioners were liable for thediiference between 
Rs. 28,000 and Ks. 14,950, were acting out- 
side the scojie of their reference. 

As to the second point, the reference 
itself contains no provision for adjusting 
the deficit on a re sale against a partner, if 
it is within the scope of the arbitrators 
jurisdiction, it can only be so undei' the 
rules of sale consented to by the biddoa 
and would only bind the subscritiers to it. 
Now, the 0th plaintiff did not ^.ubscrihe^ to 
Ex. D at all, and so, it cannot bind him. 
The 4th and 5th plaintiffs subscribed to a 
condition in Ex D that “for the loss arising 
from the re-sale we will be responsible, and 
again that” in case the plaintiff in llie said 
suit liuys at the auction, w-e agree to pay 
the remaining amount out of the remaining 
sum that ought to be paid excluding the 
share amount that is due for the balance 
according to the terms of the agreernent . 
But neither of these conditions implies to 
our minds any surrender by the partner 
subscribers of the right possessed by 
as much as by stranger subscribers to have 
the opportunit}' of challenging the aibi- 
trators' conduct in the matter of re-^le ana 
contending that the amount fixed by them 
as a deficit on the re-sale was not owing a 
all or was owing only in ])art. None of the 
documents concerned "with the reference 
and the sale draws any distinction in this 
matter of a possible deficit on a re sa e 
between the position of tlie partne 

and that of the stranger-purchaser aiia 
therefore, the arbitrators have 
power of dealing with such defici s 
the case of a partner than they 
the case of a stranger. On this 
have the admission of one of the arbi ** 
himself R. W. No. 3 that “it does hot appea 
from the reference petition that ^ 

award damages but we thought we hadsuc^ 
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power. The parties did not tell us to award 
damages against liiis or tliat person. We 
did what we thought proper. If any stranger 
was the last bidder in the first sale cf the 
mill and he had made default we would 
have written m tlie award tliat the 
said bidder was liable to pay damages 
and that the iiarties should lile a^ suit 
against him to recover that amount". It 
seems clear from that statement that the 
arbitrators themselves recognised the true 
position and that they had exceeded their 
jurisdiction in thus awarding damages. 

As to the third point, namely, debiting 
the shares of the plaintitl's Nos. 5 and b 
with a portion of this deficit, their lack of 
jurisdiction seems to be still more obvious. 
As the arbitrators cannot enforce in these 
proceedings the collection of the deficit 
from the purchaser, 4th plaintiff, still less 
can they enforce it against the plaintiffs 
Nos. 5 and 0 who were not purchasers at all. 
The only reason put forward by them 
is that plaintiffs Nos. 4 and G held one 
share in the business among themselves 
and tha^, in objecting to the re-sale, plain- 
tiffs Nos. 5 and G associated themselves, 
with the 4th plaintiff, see Ex. ^J. One of the 
arbilrfilors examined as K. XV. No. G before 
the District Munsif on this point said, 
“None of the parties recpiested us to collect 
the damages from Rainsaini Chettiar and 
Iiis brother and nephew, plaintiff's Nos. 4 
to G. ,\Ve dill not question Ramswami Chet- 
tiar, and his people why damages should 
not be allowed against .them. There was 
no enquiry about the matter. As iiams- 
swami, Kesava and Govindan, that is, plaint- 
iffs Nos. 4 to 6 are members of the same 
family and as they were doing everything 
about the mill together we decreed dam- 
age.s against the last two also. We did not 

enqi,iire whether, they were divided", which 

amounts merely to saying that the arbiti^- 
tors, believed among themselves that the 
4th plaintiff vvas binding also for plaintiffs 
Nos. 5 and 6; but as to the grounds for 
their belief their statements are particular- 
ly vague. Even if the reference permitted, 
wliich we doubt, the arbitrators to make a 
roving e^Q^i^y who was the real pur- 

chaser in the final sale, it certainly does 
not authorise them to make such an en- 
quiry as to who was the real purchaser at 
a saip, subsequently cancelled, and there- 
fore. not a sale at, which “sale proceeds” 
available for distnbutioa by the arbitrators 
were realised. It is also quite clear that at 
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the time of sale the arbitrators did lu.t 
treat plaintiff's Nos. 5 and G as the puiclias- 
ers. The property was not knocked down 
to them, nor were their signatuies taken 
as the highest bidders; nor did the arbitra- 
tors give any notice to plaintiffs Nos. 5 and 
Gin the terms of the notice Ex. G wliicli 
tliey sent to the 4th plaintiff. On this) t)int 
no subseijnent evidence or statf inenis in 
the nature of admissions by the oth plaint- 
iff in his evidence before the l)i>tuct 
Munsif can be relevant to validate a 
preceding decision in tlie award vhich 
was invalid, at the time of the award. 
It is quite clear that at the time of the f-ale 
the person accepted by the arbitrators as 
the purchaser was the Ith plaintiff and 
the 4th plaintiff alone. We are satisfied , 
therefore, that, in fastening the daniagesof 
the deficit at the re-sale on plaintiffs Nc s. 5 
and G also, the arliitrators were clearly 
exceeding the terms of their reference. 

It is iK)t necessary to go into the other 
points raised, on some of which the lower 
Court has dilated at great length. It is 
obvious that, if the arbitrators have de- 
cided matters outside the scope of their 
reference, the Judge was not entitled to 
include such matteis in his decree. It is 
no part of the Judge's business to decide 
whetlier the plaintiff's oljjection to the 
arlutrators’ conduct in the re-sale and the 
allocation of the delicit isjustified or not 
by the facts proved in evidence before him. 
The only point that he has to consider is 
whether the disposal of such objections 
was within the scope of the refeience or 
not. and, if it was not, then he has nothing 
to do with it at all. I’he Judge has tieated 
the case far too much as if it was an appeal 
against the arbitrators’ findings. That is 
not a proper point of view at all. He seems 
to regard the case at its worst, as raising 
merely questions of misconduct of the 
arbitrators on which, of course, if there is 
no question of lack of jurisdiction, or 
material irregularity in the exercise of it. 
liis finding is final and cannot be attacked 
either by way of appeal or revision. See 
Gulam Khan v. Muhammad Hussain (1), 
Kalicharan Sirdar v. Sarat Chunder ClKav- 
dhri/ (2) and Batcha Sahib v. Abdul Giinny 
f3) * Blit a party is entitled to be protected 

(1) 20 C. 1C7; 211 I. A. 51; G C. W. X. 22G: 12 .M. L. 
,T 77- t Hnm. L. U. IGl; 8 Sar. I'. C J. 151; 2.5 P. R. 
1002 (P. C.). 

(2) 30 (J. 7 C. \V. X. 51.5. 

03; 21 In i. Cas. .308; .38 M. 256; 11 L. T, 311; 25 
M. L. J. 507; (I'JUj M. W. X. 142. 
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by the law against a decision by arbitrators 
oa points not referred to them at all. and 
agiinst a decree of Court based on such a 
deci Sion, all the more because he has no 
right of appeal: see Merali Visy'am v. 
S'lerin Devji The real point at issue 
here is the question of lack of jurisdiction 
f")!' the arbitrators. It is in fact contended 
by the respondent that all that has been 
urged by the petitioners is mere miscon- 
duct on the part of the arbitiutors and not 
want of jurisdiction. The distinction has, 
no doubt, to be kept in mind but there is no 
doubt in our minds in this case about the 
answer. Misconduct must be misconduct 
in carrying out the terms of the reference 
and within the scope of it. Anytiiing beyond 
that is action without jurisdiction whe- 
ther or not it may amount also to miscon- 
duct. Jf the arbitrators’ award is then be- 
yond their jurisdiction and, therefore, was 
made without jurisdiction, then obviously 
the decree which embodies it is also made 
without jinisdiction. The dut\ of the 
lower Court, when an award sent to it is 
beyond the jurisdiction of the arbitrators, 
was not to pass a decree in accordance 
therewith but to remit it back to the arbi- 
trators under the terms of s 11 of Sch. II 
of the C. P. C. 

The order of the lower Court cannot, 
therefore, be supported. We must • hold 
that it is without jurisdiction and we must 
set it aside. No other grounds of attack 
oa the lower Court’s jurisdiction have 
been urged before us. In the circumstan- 
ces we set aside the lower Court's order 
and direct it to pass an order in accordance 
■with law. 

Plaintiffs Nos. 4, 5 and 6 will have their 
costs (one set). Past and future costs in 
the lower Court will abide the result. 

V. .V. V. Orde?' set aside. 

z. K. 

(4) 12 Ind. Cas. GH7; .'iO B. 105; 13 Bom. L. R 1017. 
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CALCUTTA HIGH COURT. 

Ai'pfal fko.u Appellate Decree No. 2113 

OF 1023. 

July 28, 1925. 

Present: — ^Ir. Justice Chakravarti. 

SI PlMAN SH.MKII KAZI — Defendant — 

Appell-a.nt 


versus 

XAFAR CldANDRA PALCHOUDHCRY- 

Plaintiff — Respondent. 

Landlord and tenant-- Death of tenant — Tenancy 
rcct)r>led in yiamr of some heirs of deceased, effect of 

— Decree for rent obtained (vjainst recorded tenants, 
natui'c oi. 


w 

1 ho question as to wfiether one lieir or some of the 
lieirs of a deceased tenant represent tlie tenancy is 
primarily a question of fact. fn. 740 col 21 

% X* i ... 1.1 * J 


Whore a viiiyat dies it very often Inj^pens that 
the male meml>ers of tiie family are allowed to repre- 
sent the t'^naney. So far as flu* landlord is concerned 
they are r<’C‘)rde<l as tenants in the landlord’.*r^/ierj5la. 
The reetu'ded ten.uits pay the rent for th« wliole 
h"hliu«r jui*! the landtird reeo<;iii 2 es them as the sole 
tenants of tlie Iioldinn: J'O far as he is co.neeraed. 
Sueh an aiTanirenu-nt does not, however, extinguish 
llie ritrht of the otlier heirs of the tenant. If t!u*y 
ar.* ii>:nored th-*y have a ri^ht to establish their riiuhts 
against th * usurp?rs and may ask the landlord to 
rcc.u-.l them also as joint t 'na'nts. But until tiiat is 
dune ih.* landlord has a ri^lit to institute suits for 
rent a^jainst tlie recor<led tenants and the decree 
which the landlord oljfiins in sueh a suit would have 
1 he character of a rent-decree altliough if is obtained 
against one r)r S'tm * of the heirs of a dfie 3 as 3 d tenant, 
the principle being that the landlord is not bound to 
go beyond liis l)ooks to lind out \vli<) the tenants are. 
[p. 74h. col. 2; p. 7.’)(l. col. 1.] 

ADueill airaiiist. a. tIpptpp nf tl-ip nictrint 


Judge. Nadia, dated the 23rd of April 1923, 
reversing that of the Munsif, Second Court, 
at Krishnagar. dated the 7th of February 
1919. 


Mr. Manmatha Xath Roy and Babu 5wrja 
Kuma'r Aich, for the Appellant. 

Mr. Amavendra Kath Bose and Habu 
Radkika Ranjan Giiha, for the Ii'espondent. 

JUDGMENT. — This second appeal is 
by the defendant and arises out of a suit 
for rent brought by the plaintiff for a 
period commencing from 1321 down to 1324 
at the rate of Rs. 25-12 5 gandas annually 
andalso for cesses. The suit was based upon 
a kabiiUyat executed by the defendant on 
the 25th November 1910. 

d he defence of the defendant was that 
Forong the father of the defendant who was 
the original tenant left a widow and also 
a daughter who were alive and that as the 
widow and the daughter had not been made 
parties to the suit, the suit for rent w'as not 
maintainable. The defendant further plead- 
ed that the kahuliyat ■was vitiated by fraud 
and collusion. The defendant also pleaded 
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tender of the rent which was not accepted. 
Defendant further pleaded that befoie the 
kabuliyat was executed the rent paid hy his 
father was ut the rate of Rs. 22-14-lU garidas 
and that the rent was paid at that rate. 

The Court of first instance found that the 
kabuliyat was vitiated hy fraud and, there- 
fore, was not binding upon the defendant 
and that, therefore, the rent payable by the 
defendant was at the rate of Ks. 22-14-10 gan- 
das and gave a decree at that rate. That 
Court further held that the decree granted 
to the plaintiff was merely a money decree 
as the other two heirs of Forong were not 
made parties to the suit. 

On appeal by the plaintiff the learned 
District Judge found that there was no 
fraud practised in taking the from 
the defendant and that the defendant 
fully understood the terms of the contract 
and the reason for the enhancement of the 
rent by the kabuliyat from Rs. 22-14-10 gan- 
dastoRs.25 12-5 gandas. The learned District 
Judge further found that the defendant 
represented the tenancy after the death of 
his father and, therefore, the suit for rent 
was properly constituted against the record- 
ed tenant and, therefore, the decree would 
be a rent decree under the law. Upon 
these findings the learned District Judge 
made a decree for the amount claimed by 
the plaintiff ; and against that decree the 
present appeal has been filed by the defen- 
dant. 

The only point raised before me was 
that the finding of the learned District 
Judge that the defendant represented the 
tenancy was not based upon evidence upon 
which such a finding can be sustained. It 
was further contended that as borong 
admittedly left two other heirs and the 
defendant did not represent the tenancy 
the decree made by the learned District 
Judge could not have the effect of^ a rent 
decree. In order to understand this argu- 
ment it is necessary to state a few facts. 
It appears that the tenancy admittedly 
belonged to one Forong who died in the 
year 1907 or 1908 leaving behind him a 
widow a daughter and the defendant as 
his only son. The defendant, as I have 
already stated, executed a kabuliyat on the 
25th of November 1910 in favour of the 
landlord with respect to the tenancy which 
Forong had left and by that kabuliyat 
agreed to pay an enhanced rent at the 
rate of Rs. 25- 12-5. It appears that no 
tiuestion was raised by the widow or the 
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daughter all these years as to their share 
of the yo?e left Forong. The defendant 
continued in possession of the holding and 
I)aid rent fixed by the kabuliyat; aiul lU't 
only that along with the execution of ll.e 
kabuliyat he executed a kistibayidi bond in 
favour of the landlord for all the aneais 
of rent due before the execution of the 
kabuliyat. In the year 1914 the plaintiff 
brought a suit for rent against tlie defen- 
dant and it was decreed e.r -parte against 
him on the 2nd June 1914. An api)licaticn 
was made bv the defendant to set aside the 
ex parte decree but that application failed. 
The present suit for rent was brought 
against the defendant on the 20th Aj lil 
1918. It is unnecessary to follow the che- 
quered career of this litigation as we are 
not concerned with the earlier decisions in 
this case. I have already stated what the 
findings of the two lower Courts in the 
present trial are. 

As to the first point the answer is a very 
simple one and that is this — the question 
as to whether one heir or some of the heiis 
of a deceased tenant represent the tenancy 
is primarily a question of fact. If any 
authority is needed for a i)roposition like 
this I would refer to the case of Gayaii Sheik 
V. Ahajan Khatun (1). The learned District 
Judge has referred to a number of circum- 
stances and the conduct of the parties in 
arriving at the conclusion that to the 
knowledge of the other heirs the defendant 
alone was allowed to hold the tenancy ; and 
on the findings in the present case it 
appears that the defendant held the tenancy 
not only for himself hut also on behalf of 
the other heirs of his father, d’he learned 
District Judge found that the mother and 
the sister acquiesced in the arrange- 
ment under which the defendant alone was 
allowed to execute the kabuliyat and to 
represent the tenancy in the shey'i&ta of the 
landlord. 

As to the second question it appears to 
me that mere absence of some of the true 
and real heirs of a deceased raiyat from a 
suit for rent does not necessarily make it a 
suit only against some of the lieirs of the 
deceased tenant. It is a suit against the 
tenant who represents the tenancy when the 
suit for rent is brought. When a raiyat 
dies it very often happens that the male 
members of the family are allowed to 
represent the tanancy. So far as the land- 

(1) lOInd, Cas. 116; M C. L. J. 180. 
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lord is concerned they are recorded as 
tenants in the landlord’s sherista. The 
recorded tenants pay rent for liie whole 
holding and the landlord recognizes them 
as the sole tenants of the liolding so Ihr as 
he is concerned. Sucli an arrangement 
does not really extinguish the right of the 
other heirs. If they are ignored tliey have 
a right to establish their rights against the 
usurper and may ash the landlord to record 
them also as joint tenants. But until that 
is done the landlord has a right to institute 
suits for rent against the recorded tenants 
and the decree which the landlord obtains 
in such a suit would have the character of 
a rent-decree although it is obtained 
against one or some of the heirs of a 
deceased tenant, the principle being that 
the landlord is not bound to go beyond 
his books to find out who the tenants 
are. d'liat such a decree has the elYect of 
a rent-decree has Ijeen repeatedly held by 
this^Court for a long time. I shall refer to 
only one or two cases where the question 
was discussed and decided. Jn the case 
of -ifraz Mollak v. Kulsuniayinessd Bibi 
(2) Mr. Justice Mukherji in his judgment 
at page 17'J* says as follows “ If A and B 
are joint tenants of a tenure and if by an 
arraugeinent amongst themselves and the 
landlord,.! above is recorded in the books 
of the latter, A must be taken as between 
the landlord and his tenants to represent the 
tenancy completely This is a perfect- 

ly intelligible principle, because, as point- 
ed out in the case of Rupyain Sama 
Sudra y. Isivar Namasudra (3j, the record- 
ed tenant represents the ownership of the 
whole tenure with the consent of his co- 
sharers”. The same principle was also 
laid down by Mr. Justice Mukherji in the 
case of Gagan Sheikh v. Abejan Khatun 
(1) to which I have already referred. 
Where the tenant recorded in the land- 
lord’s sherista is so recorded either with the 
consent of the other heirs or in the absence 
of the other heirs who do not take any 
interest in the tenancy or are not prepared 
to undertake the responsibility for paying 
rent as between the landlord and the 
tenant, the recorded tenant represents the 
tenancy. If the conduct of the landlord 
is free from any fraud or collusion and if 
the recorded tenant without any objection 
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justilied in treating the recorded tenant as 
the tenant of the holding and in seeking 
his remedy for rent against such recorded 
teiiant. because, as 1 Jiave airead\' stated 
the recorded tenant in tlie landlord’s books 
represents tlie tenancy aiid the landlord 
is not bound to go l)eyond his books to 
find out the tenants of the holding. As I 
have already stated such representation of 
the tenancy before the landlord by some 
of the heirs does not, in any way, aifect the 
rights of the otiier heirs and until such 
rights are enforced the landlord is not 
bound to recognize them. 

^ In the present case the original tenant 
horong died in 1907. The only heir of 
h'orong who came forward, (and it was 
quite natural that the son should come 
forward^ and took the responsibility of 
paying the rent due under the tenancy and 
executed a kabuliyat agreeing to pay an 
eniiancement of rent was the present defend- 
ant. Xot only that, it - was he who alone 
undertook the responsibility of executing a 
kislibandi bond for arrears of rent for tiie 
years down to the date of the kistibaiidi 
bond. The rent was all along paid by the 
defendant and as 1 have already stated 
he did so without any objection until the 
present suit was brought. In fact so far 
as the landlords and the defendant was 
concerned it was a new tenancy. It is in 
the present suit that for the first time the 
landlord was met with the plea of that 
there were other heirs who inherited 
Forong’s tenancy along with tlie defendant. 

It would be extremely difficult, if not 
impossible, for the landlords of agricultural 
holdings to find out on the death of a raiyat 
who the heirs are and when some of the 
heirs without any objection by the other 
heirs get themselves recorded in the land- 
lord's she7'ista and undertake to pay the 
rent payable for the tenancy the position 
may be looked at either as one or some of 
the heirs represent the whole tenancy in 
the interest of the other heirs or as one of 
new arrangement between the landlord and 
the heirs who get tJieraselves recorded in 
the place of the deceased raiyat. An 
arrangement like this cannot be resiled 
from either by the landlord or by the 
recorded tenant unless and until some of 
the other lieirs establish their right against 


by the other heirs continues to pay rent 
to the landlord, I think the landlord is 
(2} IOC. W. N. 176; 4 C. L. J. C8. 

6 C. W. N. 302. 

•page ui 10 c, W ffid.] 


the recorded tenant and the landlord. 

In this view of the law I think it is quite 
clear that the defendant is bound to pay 
the entire rent due for this tenancy and tha 
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decree which the landlord will obtain will 
have the character of a decree for rent. On 
this ground 1 liold that the judgment of 
the learned District J udge is correct and 
this appeal fails and is dismissed with 
costs. 

z. K. Appeal dismissed. 


AtU'MUdAM PILLAI. 

Presidency Small Cause Courts Act. The 
transfer to the High Court will be under 
powers vested in it under s. l.l of the 
Letters Patent and the jurisdiction of the 
Higli Court to try such a suit would he 
Ivxtraordinary Original J urisdiction con- 
ferred by the Letters Patent. Sreenivasicr 
V. Balnkrishna Devai (I» is clear authority 



MADRAS HIGH COURT. 

Civil Suit No. 105 of 1023. 

(Suit No. 12554 of 1922, on the file of the 

Small Cause Couut). 

November ll, 1924, 

Present;— Justice Sir Kumaraswami 

Sastri, Kt. 

W. M. VARAUARAJA MUDALIAR— 

Plaintiff 

versjs 

M. ARUMUGAM PILLAI— Defenoaxt. 

Presidency Small Cause Courts (XV of ISSJk 
8S. S9, Letters Patent [Mad.), cl. ( ou>’^ t-ecs 
Act (VII of IS70), s. 4— Oriymat Side Rules of Madras 
High Court— Suit of value less than Hs. 1,000 trans- 
ferred to High Court-- Court-fee payable 

Suits below tlie value of Ks. 1,000 do not come 
within the purview of ss. ;19 and 40 of the Presidency 
Small Cause Courts Act, and where such a suit is 
transferred to the High Court for trial the transfer 
must be treated as one under powers vested m the 
High Court under cl. 13 of the Letters Patent and the 
jurisdiction of the High Court to try such a suit 
would bo its Kxtraordinary Original Jurisdiction 

conferred by the Letters Patent. rr- i 

The fees rules framed by the Madras High Court 
apply only to cases coming before it in the yxereise 
of its Ordinary Original Jurisdiction or of its Civil 
Jurisdiction, viz., Admiralty, Vice-admiralty, lesta- 
monlai-y, Intestate and Matrimonial Jurisdiction. 
There are no rules framed by the High Court m 
respect of suits transferred to it for trial under its 
lixtraordinarv Original Jurisdiction under el. 13 ot 
the Letters Patent. To siicli cases, therefore, s. 4 ot 
the Court Fees Act would be applicable and the tees 
payable in respect of such a suit would be the fees 
prescribed in the First and Second Schedules to the 

Court Fees Act. , tm • L-re 

Mr. V. S. Govindachari, for the Plaintm. 
Mr. V, Radhakrishnayya^ for the Defend- 


ant. 

JUDGMENT.— The question raised in 
this matter relates to the institution fees 
payable in respect of a suit of a value less 
than Rs. 1,000 which has been transferred 
to this Court in order that it may be tried 
with another suit in this Court involving 
the same question. There can be little 
doubt that suits below Rs. 1,000 in value 

do not come within es. 39 and 40 of the 


for tliis position. If the suit was over 
Rs. LOGO, in value, s. 40 would have appli- 
ed and the fees i)ayalde woidd be the 
ordinary fees leviable on the Original 8ide, 
but, as the suit is below Rs. I,(ll0 in value, 
ss. 39 and 40 do not apply. So far as tlie 
fees on tlie Original Side are concerned, 
the fees rules framed by the High Court 
apply only to cases coming before the 
High Court in the e.xercise of its (Ordinary 
Original J urisdiction and also of its Civil 
Jurisdiction, viz., Admiralty, C ice-admi- 
ralt}’. Testamentary, Intestate and Matri- 
monial Jurisdiction. It is, therefore, clear 
that the High Court lias framed no rules 
in respect of suits transferred iinder the 
Extraordinary Clriginal Jurisdiction of tlie 
Court conferred either by cl. 13 of the 
Letters Patent ors. 24 of the C. P. C. In 
such cases I think in the absence of any 
rules framed the Court Fees Act would 
apply and s. 4 of that Act applies to cases 
coming before it in its Extraordinary 
Original Jurisdiction. The fees payable 
are the fees prescribed in the First and 
Second Schedules to the Act. In this case 
the difference between the ad laloreyn fee 
payable under the Court Fees Act and the 
fee actually paid will be paid by the 
plaintitf. I see no reason to hold that, 
where a suit is so transferred, the defendant 
is to pay the deficiency of Court-fee ; and 
I think the Registrar is right in his note 
that any deficiency, if payable, must be 
paid by the plaintiff. 1 say nothing here 
as to whether, when a suit is tried in the 
Extraordinary Jurisdiction, the hearing, 
translation and other fees would be pay- 
able or not. That is a matter which does 
notarise before me for consideration. At 
present I am only concerned with the 
institution fees. The office will levy the 
deficiency payable from the plaintiff; and 
it will be paid within one week from the 
date, w'hen the office makes a demand. 

As regards Rs. 300, paid in Court in pur- 
suance of my order, the plaintiff will be 

(U 13 Iivl- Ci8. B3J; *33 M. L. J, 187; (1012) M. W, 

160; n M. L. T. 150. 
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entitled to draw it, on furnishing one 

surety. 

% 

V. N. V. Order accordi nghj. 

z K. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decrees 

Xos. 2017, 2018 .\XD 2108 of 1922. 

June 1, 1925. 

Present : — Justice Sir Babington Xewbould, 
Kt., and Mr. Justice Cli-aham. 

In' Xos 2017 and 2018 of 1022. 

The Si'lCRETARV OF STATE for 

IXDIA IN' COrXClL— Defendant — 

Appellant 
In Xo. 2198 of 1922. 

KHAOEXDRA XANDA ASRAM 
SJiebait of Srec Srec ISWAR BRIXDA- 

BAX (TIAXDRA JEW THAKER— 

D efe N D a N T-- - x\ ppe l la n t 

X*C VSXIS 

XEMAI CHAXD MUKHERJEE 

AND OTHERS — DEFENDANTS — 

Respondents in all. 

Fishery, right of Rirer heil, ■•ihifting o/— Boel 
formed in old bed — (Jrantec, right of, to fish in 
b^el. 

The bed of a I’ivcr is that portion of the river which 
is in the ordinary and regular course of nature covered 
bv the water of the river. It uee<l not be constantly 

V * 

covered, if in the ordinary course of things it is 
habitually covered, [p. 753, cols. 1 & 2.] 

The grantee of a fishery right in a river is entitled 
to lish in all waters comprised within the banks of the 
river, anrl the fact that a j)articular sheet of water 
may, during a juirt of the year, be disconnected from 
the flowing stream or permanent current does not 
alTect the rights of the grantee. A julkar so situated 
in the river bed is an essential part of the river, and 
the lish contained therein may properly be deemed lish 
of the river. Where the right of lisliery is in a river, 
the Court has to decide on a consideration of all the 
material facts and conditions wliether it can fairly 
and reasonably be said that the waters over which 
the fishery is claimed are a part of the river, [p. 753, 

cJ. 2.] 

When a river shifts its course and a heel forms in 
the old river-bed, the question whether tlie right of 
fishery in the heel remains the property of tlie grantee 
of the exclusive right of lishery in the river, depends 
upon whether the heel forms part of the river. If 
the heel is so separated frem the river that it no 
longer frems part of it, the fact that during the 
rains the bed overllows and joins the river dees not 
give the grantee of the exclusive right of fishery in 
the river any right of lishery in the heel. But if the 
bed remains part of the river the right of fishery in 
the bed belongs to the owner of the lishery rights in 
the river even though the bed is disconnected from the 
river except in the rains. _[p. 753, col. 2; p. 751, col. 1.] 

[Case-law discussed.] 

Appeals against ihe decrees of the District 
Judge, Hooghly, dated the 9th May 1922, 
affirming those of the Subordinate Judge, 
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Second Court of that District, dated the' 
28th Xc'.'euiber 1919. 

Ibibu Asitcnsnijan Ghose, for the Appel- 
lant in Xo 2198. 

Mouivi X uruddin Ahmed, for the Appel- 
lant in Xos. 20-17 and 2018. 

Dr. Bijan Kumar Mukherjee, for the Re- 
spondent in N'o. 2198. 

Babu Asifai-anjan Ghose, for the Respond- 
ent ill Xos. 2047 and 2048. 

JUDGMENT. 

Graham, J. — These appeals are from 
decrees of the District Judge of Ilooghly 
confirming decisions of the Subordinate 
Judge, Second Court, Hooghly, and arise 
out of three suits brought by tlie plaintifTs- 
respondents for declaration of their title to 
certain 6ee/-?on the allegation that they form 
part of their r Baukipore, and for re- 
covery of possession thereof. 

The plaintiffs claimed that the said jaP 
A*ar of the riv^er Hooghl3" with all its heels, 
canals, water-courses, waterways, etc., ap- 
pertaining to, connected with, and forming 
jjart thereof formed one of the mouzahs of 
the permanentl\' settled estate known as 
huda barabahorkuli, being Totizi X'o. 46 
of the Burdwan Collectorate, that they, and 
their predecessors had been in possession 
thereof since the time of tlie Decennial 
Settlement, and that they had been dis- 
possessed b^' the defendants in these suits 
on certain dates in the years 1914 and 
1915. Thej' claimed title both by virtue of 
settlementas well as by adverse possession. 

The defendants, while not disputing the 
plaintiff’s title to jaZA.’ar Bankipore, contested 
the suits on various grounds, the main 
defence being that the heels in suit formed 
no part of jalkar Bankipore, that they are 
not situated in the old bed_ of the river, 
but are far awaj’ from it with cultivable 
lands intervening between them and the 
river, that the plaintiffs never exercised 
any fishery rights therein, and that their 
rights, if thej^ ever had any. had become 
barred by limitation. The Court of first 
instance found the issues in favour of the 
plaintiffs and gave them decrees in all 
three suits. On appeal the District Judge 
confirmed the decisions of the Subordinate 
Judge and dismissed the appeals. Ike 
defendants then appealed to this Court. 

The learned Vakils for the appellan 9 
have not attacked the finding in the ^ 
below on the issue of limitation, and e 
mair. contention which has been 
before us is that of the facts and circum- 
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stances of the present case the C’ourts ought 
to have held that the disputed heels do 
not form part of the ) iver, and the I'laiiit- 
ifi's can have no right of lishery herein. 
It was argued that the mere fact tliat the 
heels are connected with the river onlv 
during a part of the yeai’, when that river 
is swollen, is not sulhcienl to wariant the 
granting of a decree, that the p'ainl ill's 
claimed the heels as appertaining to their 
permanently settled estates, and that the 
question was whether they were entitled 
to follow the river when it became separate 
from the heels. The defendants, it was 
urged, did not dispute the plaintiffs’ right 
of lishery in the main stream, 'out the heels 
have no connection with the main river, 
and it was incumbent upon the i)laintitTs 
to establish the connection bctweei: the 
heels and the river. In Appeal No. 2198 
the learned \^akil for the appellants con- 
tended further that the Courts below had 
from the beginning misconceived the law 
on the subject and argued that it was 
essential tc come to a finding that the heels 
are within the high banks of the river. It 
may be observed in passing tliat this is 
precisely what both Courts appear to have 
found. There are concurrent findings of 
fact in the Courts below (and llie correct- 
ness of the findings of the Trial Court on 
this point was not assailed before the 
District Judge) that the heels in suit are 
situate within the high banks of the river 
Hooghly or Bhagirathi. Both Courts having 
arrived at this finding then proceeded, 
relying mainly on the case of Bihi Alnnadi 
Begujnv. T'arak Nath Ghose{l) and Sri Nath 
Roy V. Divahandhu Sen (2) to hold that 
the plaintiffs were entitled to succeed. 

In my judgment they have rigidly so 
held. So far as this Court is concerned we 
are bound by the finding of fact arrived at 
in the Courts below that the heels are 
within the high banks of the river, in 
other words that they form part of the 
river, and when once that is accepted the 
only question which remains is what the 
effect of that finding is having regard to 
the authorities on the subject. In the case 
reported as Bibi Ahmadi Begum v. Tarak 
Nath Ghose (1) it was held that the bed 

(1) 21 Ind. Cas. 233; 18 O. L. J. 309; 17 C. W. N. 
H 73 

(2) 25 Ind. Cae. 467; 42 C. 489; 18 C. W. N. 1217; 
(1914) M. W. N. (•54; 1 L. W. 733; 16 M. B. T. 310; 12 
A. L. 3 1193; 20 0, L. J. 386; 16 Boin. L. li, 901; 41 I. 
A. 221 (P. 0). 
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of a river is that portion of the river which 
is in the ordinaj'v and regular course of 
nature covered by the waters of the river, 
that it need iiot l)e constantly covered, if 
in ilic ordinorv cour.'Oof thiucs it is ]ial)it- 
ually covered. It was further held tliat the 
grantee of a fisheiy right in a river is 
entitled to lish in all waters comprised 
^vilhin the bank of the river, and the cir- 
cumstances that a particular sheet of water 
may during ]>art of tlieyear he disconnected 
from the llowiag stream or permanent 
current, does not affect the rights of the 
grantee ; that a jalkar so situated in the 
river-bed is essentially part of the river, 
and ih.c fish contained therein may properly 
be deemed tisli of the river. It was further 
observed that, where the right of fishery 
is in a river, the (\')Uit has to i)e satisfied 
on a consideration of all the material facts 
and conditions whether it can fairly and 
rea3onal)lv be sai<l that the waters over 
which the fisheiy is claimed are a part of 
the river. 

The case of Sri Nath Roy v. Divabandhv 
Sen (2) was decided by their Lordships of 
the Privy (n:)uneil about a year after the 
ca.=e referred to above, and in their judg^ 
ment the wliolc series of decisions on tlie 
sulqcct in Bengal from 1807 to 1905 was 
reviewed and discussed. The following 
passage wiiich occurs at page 520* may be 
quoted: “ It must now be taken as decided 
in Bengal tliat the (lovcrnment’a grantee 
can follow tlie shifting river for the enjoy- 
ment of his e.xclusive lishery so long as the 
waters form part of the river system within 
tlie up-strearn and down stream limits of 
his grant, whether the (xovernment owns 
the soil sul)jacent to such waters as being 
the long established bed, or whether the 
soil is still in a riparian proprietor as 
being the site of the rivers recent encroach- 
ment." 

As already stated the Courts bel6w have 
found tliat the heels in question are within 
the high banks of the river, in other words 
that tliey form jiart of the riven and, that 
being so, it was rightly held that the 
plaintiffs in these suits were entitled to 
succeed. 

In the result the appeals fail and are 
dismissed with costs. 

Newbould, J.— I agree with the judg- 
ment that has just been delivered by my- 
learned brother. The question to be de* 
cicled is whether when a river shifts its 

♦Page of 42 ~ — — — 
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course and a heel forms in the old liver 
hed, the right of tishery in the heel remains 
the proiierty of the grantee of the exclusive 
right of tishery in the tiver. J’he answer 
dei^ends on itie (luestion of fact whether 
the hitl forms i-ait of the river, if the 
heel is so separated from the river that it 
no longer forms a j)art of it, the fact that 
durintrthe rains the Inel overllows and 
joins the river does not give tlie grantee 
of the exclusive right of lisery in tlie river 
aright of tishery in the hcj. Hut if the 
heel remains ))art of the river the right ef 
fishery in the heel lielongs to the owner of 
the tishery rights in the river even though 
thebeelis disconnected from it except in 
the rains, d'he tirst proposition is sujipoit- 
ed by the case ofBliaha rranadv. Ja<i<i(liu<l- 
ra hath Roy (.‘H tlie case on which tl.e 
appellants mainly relied at the hearing of 
this ayipeal. d'he second i>iopo5ition issup- 
])Orted by the cases of Rihi Ahmadi Rnjum 
x.Taral: Xath Chose (I land Brinath R<',y v. 
J)inab<i)idlni Sv/i (2). ileic there is a clear 
finding liy the lou er Appellate Court that 
“all the heels can fairly and reasonablv be 
said to be a part of the river llooghly or 
Hhagiralhi in which the plaintiiYs have ad- 
mittedly got an exclusive right of fishery 
between Guptijiara and Chakda”. 

It is not suggested that this finding is 
vitiated by any error of law and on this 
finding wliich we must accept in second 
appeal the iilaintilYs are entitled to the 
decrees which they have obtained. 

z. K. Appeals dismissed. 

[ 3 ) 33 C. 15: 9 C, W X. 031. 


MADRAS HIGH COURT. 

Second Civic Ai’peal No. M71 of 1922. 

November 7, 1921. 

Present : — Mr. Justice Devadoss. 

KAKAKAPAirn PUNNAYYA— 
Defendant No. 2 — Appellant 

vej'sus 

CHI LA K A LA PC D1 V E N KATA PP A 

KAO— Plaintiff — Kespondent. 

Limitalion Act (I.\ <>f Nc7i. /, Ails. .!(>, 132 — 

Transfer of Propcity .\tt (J\' of 766-0, 5. — Mortyaye 

of house— 6alc of he use— Jlovse j.ullcd dciin aud 
vialerials utilized lij veudec — Nn/c, ^ihcthcr of ivi- 
TTioveahle property— Liability of vendee — Unit to enforce 
mortgage— Limitation. 

A house which is built on a site with foundations 
laid in it is "immoveahle prcpeity” within the mtan- 
ing of Art. 132 of J;ch. 1 to the Liniitaticn Act. [p. 755, 
col. 1.] 

Where a house is sold for the purpose of enjojincnt 


a.> n hou.^c witli an o]'tion to pull it down if the vendee 
lik(‘>, the is a .■^ale <>f immoveable property for 

tile piii'i < ..f the 'Praiisfer of I’roperty Act. [p. 755, 

1 X- 2. 

In (Tili r t" (li ti rmino 'whetlier a sale is of movc- 
abl-' or imiu'ivcalile pioperty the Court must see in 
wiiat .■-tat«- 1 In- j-roptuty sold wa.s at the time of the 
.=-ai-'. W’liat tlu' jai'lifs int'-nded .‘^h»:mld be tk-nc 
Avilli t)io propri ty after the .■^ale ^houltl not be taken 
into con.-'idoral ion in dfciding \sdiether tlie sale was 
of mov< al'l<- ja«'ifrty or of immovialde pro])crty. [p. 
7.'.”i, eol. 2. , 

'I he more fact I hat moi tgaiied property exi.'^ts in a 
dilk-rent sliaj>o from that in whieh it was at the time 
of the niortoao.- wi>uld not cxtingui.sh the imutgagee s 
ri£;ht aL:aiti.-«t tlie jnopi i ty in its converted state, and 
if t he |>oj ->( 111 who has c( m verteil it lias apjuoj)! iated it 
to lii.^ own UM', eillier in the shape of money, or in tlie 
.''hape of materials, hf would still be liable as a mort- 
paiior. [p. 75t>. eol. 1 . | 

\V hei<‘ a \a-ndee <'f a mortgaged house pulls down 
the house and utilizes the materials for otiicj’ Iniikl- 
ings or otherwi-e doalswith them, he cannot c.sea| e 
lii.-' liability in rcspcet of the mortgage as vendee of 
I he niortgagt d pi ()fierty e.nd the period of limitation 
f'-r thr riiforceincnt of siu’h lialiility is the usual 
jt-iiod of limitation applieahlc to tin' ease of a 
lie 1 1 gaeo. '1 he proper A 1 1 i<de appliealde to such a 

eax' i.N Art. 132 oi\'‘( h. 1 to li.e kimitatiin Act. [p. 


7 j(>, (1)1, 2. , 

Api'cal against a decice of tlie District 
Court. Kistna, .Alasulipatam, in A. S. No. 101 
of 1921. preferred against a decree of the 
Court of the District Aliinsif, !Masulipatam, 
in (). S No. ;J7() of 1920. 

Mr. V. Krishna Mf>han, for the Appellant, 

]Mr. K. Krisiniamacharia)', for the Ke- 
spondent. 

JUDGMENT.-The plaintiff's suit is 
on a Icvpothecatioii bond executed by the 
Ist defendant on the IGth May 1908. The 
2nd defendant is impleaded on the ground 
that he purchased the hypothecated house 
after the date of the hypothecation bond. 
Both the lower Courts have given a mortgage 
decree in favour of the plaintitY against 
both the defendants. The 2nd defendant 
pleaded in bis written statement that the 
1st defendant sold only the house to his 
father and not the site for a debt due 
by the 1st defendant to his fatlier. It is 
unnecessary for the purposes of this case 
to consider whether the p.urchase of the 
house was by the 2nd defendant or by his 
father. 

d he contention of ^Ir. Krishna Mohan 
for the appellant is that the suit is barred 
by limitation inasmuch as it is brought 
more than three years from the date oi 
the sale to the 2nd defendant’s father. Bis 
argument is that the 2nd defendant s ^ther 
purchased only the materials of the h^^® 
and that Art. 36 of the First Schedule of the 

Limitation Act is the pioper Article appK* 
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cable to the case. Before considering the 
contention it is necessary to make it clear 
what was it that was actually sold l)y the 
1st defendant to the 2nd defendant’s fatlier. 
Exhibit 1 is the document under which the 
sale was effected. It is dated 12th January 
1910. It is headed sale deed of moveable pro- 
perty for a sum of Rs. 500. What was con- 
veyed under the document was the site and 
“all the wood materials, brick, walls, founda- 
tion etc., belonging to the house of 11 full 
gadees built of brick — walls herein and the 
different kinds of materials belonging to 
the said house." In the body of the docu- 
ment the recital is: “Therefore, hence 
forward you. your heirs and representatives 
may enjoy the said property as you please 
and we, our heirs and representatives will 
never raise any disputes in respect of the 
same". Reading the document as a whole 
it is quite clear that which was conveyed 
under it was the house and not the materi- 
als of the house after it was pulled down. 
It is admitted that when the sale deed was 
executed, the house was standing on the 
site. The 2nd defendant’s contention is 
that it was pulled down after the purchase 
and the materials were sold or utilised 
by him. When the house was sold, grant- 
ing that under the document the super- 
structure alone was sold, the sale was a sale 
of immoveable property, for the house was 
built on foundations laid in the earth, and 
the house, therefore, is immoveable property 
even though it was conve 3 ^ed apart from 
the site on which it stood. The expression 
immoveable ‘property’ is defined in the 
General Clauses Act thus: — “Immoveable 
property shall include land, benefits to 
arise out of land, and things attached to 
the earth, or permanently fastened to anj'- 
thing attached to the earth." According to 
the Indian Registration Act XVI of 1908 im- 
moveable property includes land, buildings 

and things atttached to the earth or 

permanently fastened to anything which is 
attached to the earth, but not standing lim- 
ber, growing crops nor grass." In the Transfer 
of Property Act immoveable property does 
not include standing timber, growing crops 
or grass. It is clear ^rom. the definition of 
the expression “immoveable property" 
in the three Acts that a house which is 
built on a site with foundations laid in it 
is immoveable property. A house which is 
sold for the purpose of enjoyment as a 
house with an option to pull it down if the 
vendee likes, is immoveable property for 


the purposes of the Transfer of rroi)erty 
Act. 

Mr. Ivrishna Mohan’s argument is tliat 
the object of the sale was for the ])uri)ose 
of allowing the veiulee to remove the 
materials of the house by ])ulling it down 
and, therefore, the sale is of moveable pro- 
perty. I am not satisfied that that was the 
intention of the parties tof'x-1. Granting 
for argument’s sake that the intention of 
the parties was tliat the lioiise should be 
pulled down ami the materials should ))e 
removed lyv tlie vendee even then, what was 
sold was the house and not the materials 
and, therefore, the piopeity that was sold 
was immoveable lu’operty at the time of 
the sale. Tn the case of a sale or an^' other 
contract we must see iu what state the 
})roperbv sold or dealt with under a contract 
was at tlie time of the sale or contract. 
What the parties intended should he done 
with the property after the sale or contract 
should not be taken into consideration in 
deciding whether the sale or contract is of 
moveable property or of immoveaVde i)ro- 
perty. Mr. Krishna Alohan relies upon tlie 
decision in iSurajnidi Mjitiidpjni v. Xookald 

(1), as supporting his contention, 
d'he facts in that case were 1st defendant 
mortgaged certain immoveable property 
with casuaiina plantation on it. After 
some time the casuarina trees became fit 
for cutting and they were cut and sold. 
Defendants Nos. 12 ami 13 were implead- 
ed on the ground that they purchased 
the casuarina plantation. It was lield in 
that case by Coutts-Trotler and Srinivasa 
Ayangar, JJ., that so far as defendants 
Xos. 12 and 13 were concerned the suit was 

I 

barred after 3 3 *ears from the date on which 
the casuarina trees were cut. This case has 
no application to the present case. In 
that case it was found that the casuarina 
trees were grown for the purpose of 
being cut, and Srinivasa Ayangar, J., held 
that the mortgagor had a right to fell the 
casuaiina trees for they were planted and 
grown only for the purpose of being cut 
for fuel. The finding was that tlie land 
■was mortgaged and not the trees. Though 
in the case of a mortgage of land trees 
also are included, yet it was held there was 
no separate mortgage of the trees. The 
provisions of the Transfer of Property Act 
do not apply to a sale of casuarina trees, 
for, according to the definition of the 

(1) '62 Ind. Cas. 901; 3 L. W. 311, 
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expression ‘‘ immoveable property” in the 
Act standing timbei', growing crops or 
grass are not immovealde proiicity. It 
was also held in that case that defendants 
Nos. 12 and 13 were in no sense alienees of 
tlie security or a portion of it and the 
learned Judges were of opinion that what 
the defendants Ncs. 12 and 13 did, onlv 
amounted to a tort and the proper period 
of limitation was the one applicable to the 
case of a tort. Srinivasa Ayangar, J., was 
of opinion that Art. 3G was the more ap- 
propriate Article applicable to the facts 
( f the case. The principle of the decision 
is that, if trees which are not the subject of 
a mortgage are sold and the vendee cuts 
them down, the mortgagee cannot proceed 
against him on the ground that lie is the 
alienee of the mortgage property. The case 
is distinguishable from the present. In 
the first place, the trees were not mortgaged 
and in the second place defendants Nos. 12, 
and 13 were not the alienees. lathis case 
the 2nd defendant’s father was the alienee 
of the property and the properly which 
was sold was immoveable i)roperly at the 
lime of the sale. 

If the 2nd defendant or his father pulled 
down the house and utilised the materials 
for other building or otherwise dealt with 
them, they cannot escaiie their liability as 
vendees of the moi l gaged property. The 
mere fact that the moitgaged i)ropeity 
exists in a different shape lioni that in 
which it was at the time of the moilgage 
would not extinguish the mortgagee’s right 
against the property in its converted state, 
and if the person who has converted it 
has appropriated it to his own use either 
in the shape of money or in the shape of 
materials he would still be liable as a 
mortgagor. Supposing a person mortgages 
his house w’ithout mortgaging the site on 
■which it stands, if he pulls it down and 
sells the materials, can he reasonably con- 
tend that the mortgagee should only sue 
the mortgagor as a tort-feasor ? Section f6 
of the Transfer of Properly Act prohibits 
a mortgagor from committing waste or 
from injuring the mortgaged property. 
But the period of limitation available to 
the mortgagee to proceed against the mort- 
gaged property is not reduced to 3 years 
by reason of ' the mortgagor pulling, down 
the hbuse, and selling the materials. The. 
mortgagor would be liable for the mort- 
gage debt if he destroys the mortgaged 

property, and the period of limitation is not 


in any way curtailed by the mere fact that* 
the mortgagor wilfully destroys the mort- 
gaged piopeily. If the vendee from a mort- 
gagor destit'vs or p\ills down tlie mortgag- 
ed jjioperly, the liability will still attach to 
him. and the period of limitation in suchi 
cases is the usual period of limitation 
applicable to the case of a mortgage. 

1 have held in ‘dvecentcase^ Krishnaswami- 
Bhacjavathar \ . Thirumalai lyei' (2), that a 
person who attached and realized in execu- 
tion of a inoney^decree the surplus sale pro- 
ceeds in Court was liable to pay back the 
amount in order to satisfy the claim of the 
suVjsequent morigagee who w'as not a party 
to themortgage decree in executionof which 
the sale proceeds were realized. As observ- 
ed by hir John Edge in delivering the judg- 
ment of their Lordships of the Privy Conn-- 
cil in Barhamdeo Prasad V; Tarachond (3). 
“The surplus moneys of that sale represen- 
ted the security which the plaintiffs had 
under their mortgage of the 19th ESeptem- 
])er 1887 and did not cease to represent that 
security owing to the fact that Kam Barham- 
deo Prasad and Rama Sumran Prasad had 
wrongfully and in fraud of the plaintiffs 
drawn them out of the Court in -which they 
had been deposited." In this case the mere- 
fact that the 2nd defendant or his father- 
pulled down the house, sold the materials or 
used the materials for building another 
house would not take away the right of the 
plaintiff to proceed against the 2nd defend-* 
ant as being in possession of the mort- 
gaged properly. The proper Article of* 
Limitation Act applicable to such a case is 
Art. U2. 

The direction in the decree that the 
sale-proceeds of the hypothecation in the 
hands of the Istdefendantsbould beapplied 
in discharge of the mortgage-debt and 
the balance, if any, should be recovered by 
the plaintiff from the 2nd defendant’s pro- 
perty, is a proper direction. 

In the result the second appeal fails and » 

is dismissed with costs. 

V N, V, 

2 K. Appeal dismissed^ 


2) OOInd. Cas. 410. - t r fif* 

;3) 21 Inci. Cas. f61; 41 C. 654: lo M L. T 
)14) M. W; K. oS; 12 A. L. J. 62; 18 C. W. T 

L. J. 132: 16 Bom. L. R, 89; 26 W. L. J. 243; 41 L 

45 (P. C.). 
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CALCUTTA HIGH COURT. 

ApPBAL FRO^ APPliLLATK DECREE No. 1323 

OF 1923. 

Jane 10, 1925. 

Present: — Justice Sir Ev\’art Greaves, 

Kt., and Mr. Justice R. B. Ghose. 

MAHIM CHANDRA DEY— Peaixiiff— 

ApPRLL.\N’T 

vstcs 

^RAMDAYAL DUTTA and otheks 
—Defendants — Respondents. 

-JSmrfence Act (/ of IS7S), .f. OJ — lieffistration Act 
(XVI of .290$), s. 17 --.MorOjadf;, discharge of — Pay- 
'nie.nt~rRelease—-Oral evidence to prove, release, whether 
■admissible. 

A mortgage is discharged either hy payment of 
the full amount of the debt or by release of the debt 
itself. A discharge of the debt by payment mav be 
proved.by oral evidence. A release, may also be effect- 
ed by parol, but if it is in writing it should be 
registered, if it falls within the provisions *of s. 17 
of the. Registration Act. There is, therefore, nothing 
..m -law which e.xcludos oral evidence of the dis- 
charge of a mortgage-l)ond wlien it is pleaded that 
..the -discharge was effected partly by payment of 
j-money and partly by release of the debt. [p. 757, 

. coL2; p. 758, col. 1.] 

• Appeal against a decree of the Second 
A;dditional District Judge, Mvmensingh, 
dated the 2nd December 1922, affirming that 
of the Munsif, First (’ourt at that place, 

■ dated the 23rd December 1921. 

Dr. Radhabenode Pul and Babu Hem- 
kumar Bose, for the Appellant. 

^Babu Annoda Chciran Karkoon, for the 
‘Respondents. 

JUDGMENT. 

'.Ghose« J. — This appeal arises out of 
a suit brought on a mortgage-bond. Both 
the Courts below found that the mort- 
gage, debt was discharged by the defendants 
depositing Rs. 600 and odd with the landlord 
with the consent of the plaintiffs. The mort- 
gage-debt on that date came up to Rs. 673-7. 
Upon the finding that the mortgage-debt 
avas discharged as aforesaid both the Courts 
below dismissed the plaintiff’s suit. The 
plaintiff appeals and the sole contention on 
his behalf' is 'that oral evidence is not ad- 
missible to prove* the discharge of the debt, 
inasmuch as it imports an agreement to. 
•relinquish Rs. 73 odd of the mortgage-debt, 
dn support- of this contention reliance has 
■been-placed upon two cases. The first of 
these, is the case of G. P. Mallapa v. Matura 
Ntvgu Ghetty (i). The head-note of the case 
runs thus “A subsequent oral agreement 
to take less than is due under a registered 

(1) 43 Iiid. Gas. 159: 42 M. 41; 8 L. W. 522; (1918) M. 
W, N, 719; 35 M. b. J. 555; 24 M. L. T. 400, 


mortgage-bond is an agreement modifying 
the terms of a written contract, and if, it has 
to be proved, oral evidence is inadmissible 
under s 92, proviso 4 of the Indian Evidence 
Act”. In tliat case, however, it was held that 
the defendant was exonerated from the liabil- 
ity of proving the agreement, because it 
was admitted by the plaintiff, l-nder s. 58 of 
the Evidence Act, such plea was taken into 
consideration and given effect to. The case 
only lays down the rule enacted under s. 92 
of the Evidence Act and can hardly be said 
to be an authority for the proposition ad- 
vanced on behalf of the appellant. The 
next case relied on is that of Jagonyiath 
Ka.'ihirayyi v. Shankur Ganpat (2). 

Tiiat case seems to be in point. There the 
debtor had alleged that he had paid a sum 
of money in full discharge of the mortgage- 
debt althougli a larger sum was due on the 
mortgage-bond. Sir Norman Macleod, O. J., 
observed at page 58* thus: “But the argu- 
ment before us has been that there has not 
been a subsequent oral agreement to rescind 
or modify the mortgage, but there has been 
an actual discharge, and that oral evidence 
was admissible to prove a discharge. In 
my opinion there is no substance in 
that argument. Tiie defendant's case must 
be that the mortgagee agreed to receive 
Rs. 800 ill full satisfaction of the much 
greater amount wliich was due on the mort- 
gage, and although he might have said when 
receiving Rs. 800 T no\v discharge you from 
the mortgage' there was nonetheless an 
agreement which modified the original 
agreement of mortgage.” With all respect 
I am unable to accept the reasoning of the 
learned Chief Justice. A mortgage is dis- 
charged either by payment of the full 
amount of the debt or by release of the debt 
itself. It has never been doubted that a 
discharge of the debt by payment may be 
proved by oral evidence. This point is not 
contested on behalf of the appellant. The 
cavses in support of this will be found refer- 
red to in Ariyaputhira Padayachi v. Mid- 
thukomara swarn.i Padayachi (3). Oral evi- 
dence of such discharge is not excluded by 
any provision of s. 92 of the Evidence Act. 
A release of a debt also may be effected by 
parol, but if it is in writing it should be 
registered, if it falls within the Tirovisions 
of 8. 17 of the Registration Act. The release 

(2) 51 Inrl. Gas. 680; 41 B. 55: 22 Bom. L. K. .'ll). 

(3) 15 IncJ. Caa. 313; 37 .M. 42J; 12 .M. L. T. 425- 3-3 
M. C. .T. 339; a012) M. W. N. 8 )1. 
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BAPAN'KA ?ITAA’YA V. PAPCCHmi PAMASWA^n. 

foi \alue is not a stransfer of ownership, MADRAS 1 

and though It is true a person who releases Si-:conl> Civil Ap 
asecuiity witliout consideration may be said AfTrcl- 

to rnakeagift of it. the transaction does Present -~Mr 

not fall nniler ( 'll. \ ll of the Transfer of BVPAW'V ST 
I roperty Act which deals onlv Avith gifts of * ^ ^ ‘_Ar 

tangil)le property. There is nothing in the , 

law which requires a writing foi’ a release of J^ARrCHTTiT R \A1 
the deld by the creditor. AVhat then is * - Defe.vdaxt \ 

there to exclude oral evidence of the dis- Rfpresext \tV 

charge of a mortgage-bond when it is plead- Coutr„rt Ac 7 7fXof 
ed that it was made partly by payment of '’f 

money and ].artlv bv i-elease of the debt j,ropc. 

If tlip creditor .savs to the debtor ‘ I now 

.1 • I I 1^- 1C. Jiui 1 nuw wh^^ther coninf^tcnt Her* 

IPt' 1 debt' OJ' if he refHn'lcnnsideratinu. 
says I make a free gift to von of the monev «:ii;jr(linn r)f a H 

you owe me" I do not think that this can be to the 

called a.i agreement as there is neither any 

piomise lo perform anything m future nor suKsequcmlv soh) tho pn; 
IS there any consideration for it. Nothing After tho death <>f the m: 
lias Ijeen left to he done and the transaction minor i>rouG:ht u suit 

wl.en the re- 

lease i.^ made. Such a transaction dors not liad sold away the proper 

fclll J)ro\'iso ('{} to S, 9- of tliP lOvi- niinuJ* s properties an 

dened Act and I do not think tliat oral evi- obtained bi 

dome of it is exchuied by that nnrviso 

The icai expressed h\ the learned (Tiief for obtaining po.ssession o 
Justice that it would he an extremely -'fior t)ie death 

dangerous precedent if oi al evidence were 
allowed of sucli a transaction does not also P‘op< 

impress me and I tliink that, the danger may Second appeal a; 
be tlie ot her way. S..ch evidence has seldom Oourt of the Sulmrt 
been excluded in this province. It i.s com- patam, in Appeal Su 
mon knowledge that when a debtor makes ferred a^^ainst that 

paymentof his del.)t amicably to his ?Ri7//f7 fVi/i District '^Munsif 

a remission is often made of a part “ of pa'tam. in O. S No. 5. 
the inteiest due on account of the ^lessrs. C S Ve 
moitgage-bond. If it be held that this re- TT/i/cafac/m^nia, for t] 
lease cannot be proved by oral evidence, the Mr P Soinasiindar 
mortgagee may sue his debtor for the ent. 
amount remitted years after the debt was 
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MADRAS HIGH COURT. 

Si-:coxL> Civil Appeal No. 720 of 1922. 

March 11, 1925. 

Present: — i\Ir. Justice Odgers. 

BA RAN N A SIT A YYA — Platxtiff 

— Appellaxt 

versus 

PARI CHT’RI RAiMASWAMI axd another 
— Defexdaxt No. 3 axd his Legal 
Rkpresextative — Respondents. 

( yntruot .Id \ I X of /STJh s. i>.', t.imitatinn Act 
{IX of /I/UA), .-t.C) {■A—Hnuin Law — Minor — Aliena- 
tiou of niino7'.'{ jn'opcrtij by yuardian — Death of 
iniiio)' lii'i'er.^inncr, .'iiiit by. to set aside alienation, 
whether co/npetent Perersiouer, whether bound to 
refn nd con.'tideratinti. 

rht‘ «:uHr(Iinn t)f a Hinriu minor .“^old certain pro- 
porty beltinifing to the miiiDr in eonaicleration of a 
cnsli payment and in e,Kchan,i?e of cei'tain properties 
c mveyed In- the vendee totlie minor, '/'lie <;uardit»‘n 
sub.seijucntly sold tlie j^roperties ol>taincd in e-xchange. 
After the d(*ath of the minor the ne.xt reversioner of 
the minor hrouGfht a suit to set aside the alienation, 
of the minor s iirojierties liy the ffuanlian ; 

fields (1) that inasmueh as tlie guardian of the minor 
hail sold away the projierties obtained in exchange for 
flu* minor s properties ami the benefit of the exchangf^ 
had not been oljtainerl by tlie reversioner, the latter 
could not be compelled to refund the value of sueJi 
propert ie.s to the ilefendant as a condition jirecedent 
for obtaining possession of the jiroperties of the minor; 

(2* (hat after tlie death of the minor the reversioner 
'\as entitlefl to enforce the minor’s right to set aside 
the alienation of his pro])crty by his guardian. . 

Second appeal against a decree of the 
(^ourt of the Suliordinate Judge. Masuli- 
patam, in Appeal Suit No. 134 of 1921, pre- 
ferred against that of the Court of the 
District Munsif, Avanigadda, at ^Masuli- 
patam, in O. S. No. 517 of B)17. 

^lessrs. C. S. Venkatachariar and A. 
Venkatachalam, for the AppelDnt. 

Mr. P. Soniasundarain, for the Respond- 
ent. 


fully discharged : and this he may do. not 
withstanding that he had returned the 
mortgage-bond to the debtor on obtaining 
full satisfaction, for nothing but a proper 
document would prove the remission. This, 
liowever, would be a position which cannot 
he contemplated. I, therefore, think that 
oral evidence may he admitted to prove 
that a mortgage-bond has been discharged 
partly by payment and partly by release of 
the debt and there is nothing in s. 92 of 
the Evidence Act to prevent such evidence 
being admittted. 

On this ground, I would dismiss the 
appeal with costs. 

Grea ves, J, — I agree. 

z- K, Appeal dismissed. 


JUDGMENT. — In this appeal there is 
only one question argued and that relates to 
Item No.3 of the properties in the suit. Item 
No. 3 has been found by both the Courts to 
have been alienated by Venkamma, mother 
and guardian of Sriramulu. the minor pro- 
prietor, in favour of the 3rd defendant not 
for any necessity, or for purposes binding 
on the minor. This question is not argued 
before me. But what is argued is the 
award of Rs. 600 to the third defendant, 
which is made a condition of the plain- 
tiH's ('who is a reversioner to the estate of 
the minor Sriramulu) recovery of item No.3. 
Now this item of property Avas alienated to 
the 3rd defendant bv the widow on the Kith 
of May 1912 by Ex. VIII. On the same day 
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the vendee, 3rd defendant, executed to 
Venkamina the exchange of 91 cents of pro- 
perty as against 90 cents, contained in V.s.. 
VIII and he also paid her "Rs. 180 to equalise 
matters. This land, received in exciuinge 
under Ex, Vlll {a) was subsequently alienat- 
ed by Venkamnia in 1913 under Ex. Ill, 
and subsequently alienated by the alienee 
under hhx.IIl, by k'x. IK. Now the question 
is whether the 3rd defendant is to be i>aiil 
Ks. 600 as a condition for his relinquishing 
the land in favour of the reversioner. The 
question depends partly on s. 01 of tlie 
Contract Act, but chiefly on equitable con- 
siderations. The lower Appellate Court 
has held that, although a part of the con- 
sideration consisting of cash payment of 
rts. ISO has in no way benefited the minor's 
estate, there is no justification for depriv- 
ing the 3rd defendant of his right of re- 
imbursement merely because the property 
has been alienated subsequently by the 
guardian ; and ilr. P. Somasundaram for 
the respondents has argued that, as a matter 
of fact, some benefit has been received by 
the minor’s estate in that for a period of 17 
or 18 months, the exchanged land received 
under Ex. VIII (a) was, in fact, in the hands 
of the guardian on behalf of the minor. 
Now the law seems to have been clearly laid 
down in ^fo(lhoo Difdl Singh v. (lolhur Singh 
(l)bya Kail Bench of the Calcutta High 
Court to this effect, “If it is proved to the 
satisfaction of the Court that the purchase 
money was carried to the assets of the joint 
estate and that the son had the benefit of his 
share of it, he could not recover his share 
of the estate without refunding his share 
of the purchase money”. 

That, of course, was a suit by a son to 
recover the ancestral properly from a 
purchaser from his father to whom it had 
been improperly sold. But in my opi- 
nion the same considerations will apply 
to the case of a reversioner. It is ob- 
vious that no consideration of equities, 
if any, enjoyed by the 3rd defendant can 
arise unless and until the alienation to him 
has been set aside. The benefit mentioned 
in the cases must, therefore, in my opinion, 
be benefit arising not at the time of the 
transaction | in this case the time of Ex. 
VIII (a)] but at the time when the rever- 
sioner has a right to receive the property of 
the last mail-holder and with regard to this 
Item No. 3 his right to receive it accrues 


when a decree in his favour is passed. Re- 
ference has also been made to the case 
in Chin ii'iswami Reddi v, Ki’islniasirnmi 
Raldi (2). In that case lands were sold by 
the guardian and other lands were pur- 
chased with the proceeds. The question 
was whether the produce of these lands 
could be said to be the benefit which the 
defendants received in respect of the sale by 
their mother. It was heUl that the benefit 
received should l)e part of the same transac- 
tion and should be direct, and that in the 
case before them the learned Judges held 
that it was not so. With regard to the case 
in Hachan Smgh v. Kainta Poshad (3) there, 
to a certain extent it was held that the minor’s 
estate had been benefited and he was given 
a decree on condition of re-paying a portion 
of the consideration. Here there is no ques- 
tion of partial re-payment. Mr. Soniasund- 
ram has filed a memorandum of objections 
and the point raised is thattlie suit is ab 
initio not maintainable, i e., that, although 
the minor might have sued to set aside the 
alienation of his mother as guardian, he 
having died under age, his right to sue is 
not heritable by the reversioner as his legal 
representative. There seems to be direct 
authority in 'Muhammad II usainy. Khushalo 
(4) to the contrary; and this view finds fur- 
ther sui)port in the Eimitati-.-'n Act, s. 0, 
sub-s. 3, and Trevelyan’s Book on Minors, 

' 202 . 

Tam. therefore, of opinion that the memo- 

randtim of objection fails. 

The appeal, for the reasons stated above, 
must be allowed and the decree of the lower 

Aiipellate Court in so far as it awards com- 
]iensation to the 3rd defendant is leveised. 
Under my decision the plaintilT will be 
entitled to mesne profits from the date of 
suit. In other respects tiie decree is con- 
firmed withcosts , 

The memorandum of objections is ais- 
missed without costs. 


V. X. v. 
%. K. 


Appeal allowed. 

( 2 ) 18 Ind. Gas. SIO; 12 M. 3o; 35 M. Iv. J. 652. 

(.3) 5 Ind. Gas. 5 Sj; 32 A. 3!)2 at p. 306; 7 A. L. J, 

*>97 

'(i) 19 A. 131; A. W. N. (1886) 322; 5 lad. Dec. {s. s.) 
519. 


(1) 9 W. R. 511; B. L. R. Sup. Vol. 1918. 
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CALCUTTA HIGH COURT. 

Appeal pr'^'M Order No. ;U9 of 1023. 

May 12, 1925. 

Presott: -lu^tioe Sir nal>in"ton 

NewlioulH, l\T.,nn(l Mr. 9ii=;!ire T^earson. 

G. L. SlTAll ' M— Creditor No. 1 - 

Appei.l.a.nt 

rc 

E. M. REDDl^.X — T nsoi.ven't — Re^pon'dent. 

Prorinf'inl I n-'^olrenci/ M of s. .',1 

OnUr of dischunjr, coiitlit'ioiuil — U'ith- 
drau'ino money , whether can appcal—Diwhavjc, wlo'ii 
to he granted. 

Tlie over-ridinc: intention “f tlip Lciri'^l-iture in nil 
Insolvoncy Acts is tlnit the debtor on trivinir np lli'- 
wh('le of his properly slinll i )0 a free- man n 2 -;uu. abl'- 
to earn his livelihood and havine: the ordiiiar;. indu'-,-. 
monts to industry. Sonietinjes it, not ri<dit that 
the insolvent sliouhl be fn"‘ imnie*lintely; he mii>t 
pass thr'»u^h a peri'id of pr<*bati<'n an<l Iheorcl ii- «!ly 
there niav be cases in wliieh In* ou"lR not to b.* fro * at 
till, but prima forir In* lias to irivo up everyt hiui; of 
his and. on doliijj that he is to he a five man. [p. 
col. 2.1 ■ ^ 

Wliere an ord^r of dischartie of an iinsolwnt is nnnie 
conditional on the insolvent mnkinff certain payments 
to his creditors, the mere fact that a creditor takes 
out money.s already ]»aid by tin* insolvent vvliicli were 
available for distrihntion amon," the crcrlit.irs wonlil 
not debar him from preferriii'r an appeal aijainst the 
order of diselnu co. []). 701, eol. I.] 

Api)eal against an order of the District 
Judge, Midnapur, dated the 7th July 1923. 

Dr. Sarnt Chandra Basak and Bal)u 
Chandra Sekhar Sen, for the Appellant. 

Babu Gopendra Nath Das. for the Re- 
spondent. 

JUDGMENT . — This is an appeal 
against the order of the District Judge of 
Midnapore granting the insolvent a con- 
ditional discharge under s. 41 of the Pro- 
vincial Insolvency Act V of 1920. The in- 
solvent in this case R. 1\I. Redden is a guard 
employed in the Bengal Nagpur Railway. 
At the time of his application in insolvency 
that is on the 27th October 1919 his total 
pay with allowances was Rs. 248. His 
total debts as shown in the application were 
Rs 3,619. Except his pay and allowances he 
had no other assets. On the 21st February 
1920 the Court madean order directing him 
to pay Rs. 25 a month. This amount 
was -paid more or less regularly up to July 
1923, In the meantime lie made two appli- 
cations for his discharge. Tlie first w.as 
refused on the 29Lh August 1922. llis 
second application, on wliich was passed the 
order against which this apjieal is preierr- 
ed was made on the 10th April 1!)23. Iho 

order that is passed was that he should set 
a conditional discharge on condition that 

he pavs the creditor No. 1 Rs. 30 a month 
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fur one vear. Tliis creditor No. 1 is th 


appellant before ns. At the time this order 
was pa.ssed the Couid also passed an order 
that the appellant should get the money at 
])resent in de])osit in Dourt. 

A lU'climiaary objection has been taken 
ihatlliis ai){')eal is not maintainable since 
the appellant has taken advantage of this 
order. In onr opinion t here is no substance 
in tins objection. The money had been 
pai(l into G )iirt before the order was made 
and was available for distril^ulion among 
the creditors. The Gourt in distributing 
this sum among the creditors passed the 
OT der for i>aymenl to the a])])e llant independ- 
ently of any order made on the respondent's 
application for d ischarge. By takingmoney 
out of ('’onrt the appellant did nothing 
which coidd in any way prevent liim either 
by e([iiity or estoppel riom appealing against 
an independent order of conditional dis- 
charge. 

But on the merits we can see no ground 
for inlerfering with this order. Under 
cl. (2) sub-cl. (c) of s. 41 of the Act the 
order passed was one which the Court had 
full power to pass, and we are unable to 
say that in j^assing this order he did not 
exercise a proper judicial discretion. The 
principles on which an order of discharge 
should be granted or postponed have been 

set out by Lord Justice Vaughan Williams 

in theca^e of Oaskell, In re (laskell Ex parte 
(1). ‘'After all, the overriding intention of 
the Legislature in all Bankruptcy Acts is that 
the debtor on giving up the whole of his 
property shall be a free man again, able 
to earn his livelihood and having tlie 
ordinary inducements to industry. Home- 
times it is not right that the bankrupt should 
be free immediately, lie must pass through 
a period of probation, and theoretically 
there may lie cases in which he ought not 
to be free at all, but prima facie he is to 
give up every thing he has, and on doing 
that he is to be made a free man. Now what 
is the position of the bankrupt in this case. 

If I thought that there was any tangible 
expectation of his receiving a larger income 
than that which is necessary for his sup- 
port in his position of life as an officer m 
the army, then I should see the propriety 

of su-^pending his discharge for a longer 
period, or even of setting aside some 
tion of his income. I see no reason to 
suppose that a suspension of his 

(1) (1901) 2 K. B. 478 at p. 482; 73 L. J- K. C. 65S; 

91 L. T. 221; 11 Alauson 12j; 20 T. L. R. 409. 
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charge for two years will not meet the 
justice of the case”. If in this case we 
substitute for the words “officer in the 
army” the words “guard of the Railway 
witli a large family” and for two years we 
subslitute^live years as the period of post- 
poning the discharge the remarks apply 
equally to the present case. 

The argument on behalf of the appel- 
lant is thatsince the application in insolvency 
was made the respondent has had an in- 
crease of pay and also that he has no longer 
to make the monthly payment of Rs. 31 
odd on account of one of the monthly de- 
ductions shown in his petition. But that, 
in our opinion, is no ground for furthei 

delaying the respondent’s discharge prtma 

facie on his giving up the whole of his 
property he was entitled to become a fiee 
man The period for which the decharge 
should be suspended as the punishment 
for his misconduct in incurring debts be- 
yond his means is not to be measured by 
the amount of his debts. He has now paid 
a considerable sum and his discharge has 
been postponed for about five years. e 
are informed that the total amount direct- 
ed to be paid by the conditional order has 
now been paid and though it was not paid 
within the period prescribed the lower Court 
when his attention was drawn to the failure 
of the insolvent to make some payment was 
satisfied with his explanation. His order 
of the 13th December 1923 is not very 
clearly worded but his meaning obviously 
is that the time for payment is extended 
and that the insolvent will be entitled to 
an order of discharge when 12 payments 
of Rs. 30 have been duly made. 

On a consideiation of the circumstances 
of the case we hold tliat the order p issed 
was a proper order and the discretion of 
the learned District -Tudgewasproperly exei- 
cised. The appeal is accordingly dismiss- 
ed with costs. We assess the hearing fee 

at 3 gold r?io/iur.<i. , - , 

13 Appeal dtsmissed. 

z. K. 
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CALCUTTA HIGH COURT. 

Appeai, from Apprll.vte Decree So. 015 

OF 1923. 

July -3, 1925. 

Present : — Justice Sir Babington Xewijouhl, 
Kt.. and .Mr. <)uslica Clraham. 

RAFAT SHRliv an’i> urnERS— D efknoaxts— 

Apfellan' is 

rci'-^us 

SACTHXDRA KUMAR IjAHIRI and 
or rt !•: u s — Plain t i v i- s — 1 v k s p o n d e n ts . 

Posses-iion, .'iuit foi’ — holding hind under 
plaintiff — liurden of proof. 

Jieoimsc a defendant in a suit for the recov. i y of 
p(3.'5.=;ession of land is fount! to ])e a tenant of some 
land under th-' plainlilY, the luiideii is not tlxcrehy 
east upon tlie plaintitf lo e^t.iMisii tliat tiio lami he 
seeks to recover is out^i<U• l lie tenancy of tlie defend- 
ant. [p. 701. col. 1 '. 702, col. 1 . 1 

Ai)peal against a decree of the Officiating 
Siihordinale Judge, I'hrst Court, Pabna 
and Bogra, dated the 27th October l'.^22, 
affirming tliat of tlie .Munsif A(l<litioaal 
Court, 8erajganj, dated the 15th May 1922. 

^Ir. Amancnilra Nath Pose and Babu 
Arun Chandra Bose, for the Appellants. 

Hahn Bireswar for the Respond- 

ents. 

JUDGMENT.— The only point urged 
in this second appeal is that tlie lower 
Appellate C’ourt was wrong in holdingthat 
the onus was on the defen<ianls to prove 
that the lands in suit were included in 
their tenancy, hi this case the plaiiitilYs are 
admittedly the suiierior landlords of the 
lands in suit, these hinds having fallen to 
their share of tlie estate after partition. 
For tlie appellants it is contended as was 
contende(i before the lower Appellate Court 
that it being admitted that they have 
tenancy under the iilaintilfs it is for the 
plaiiitilTs to prove that the suit lands are 
out side the tenancy. J’iie autliorilies are 
against thi.s coiitontion. It is sullicient to 
cite three case.s reported as (lopini iJebi v. 
Lokenath Tewari (ij, Protap Chandra Hoy v. 
Judhistey' Das {'!) and Manners v. JIariliar 
DuttKoer{3). Tlie passage most in point 
will be found in the head note of the second 
of these cases. At page 111* it is stated, 
“it is not the law that because a defendant 
is found to bo a tenant of some land under 
the plainliil, the burden is thereby cast 
UDOU the plaintilf to establish that the 


a) 11 In l. Oa^. 10 (?. tV. N. 110. 

02) 23 I.i'l. GO; 10 C. \V. N. 113; 19 C. L. J. 
' 40S. 

(3) 22 lad. Cas. 5G3; 11) C. W. N. 110. 

*Fage of 10 O. \V. N. — 
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land he seeks to recover is outside the 
tenancy of the defendant " It is contend- 
ed on behalf of the apiiellauts that these 
cases are ilistinguishable. because in them 
the landlord wa^ tiie owner t)r a whole 
or touzi. We find nothing in the 
rulings to indicate that anything turned 
on that point. The law is c<[ually applic- 
alde in the case of a landlord holding 
c.an'ada// interest, whether he is the owner 
of a mouza or is the owner of a st)ecitic 
]iortion of the lands of a after parti- 

tion. 

The appeal is dismissed with costs to the 

respondents who a]^i)ear. 

.M I*. Ai>peal (lisini.s.'^ed. 

/.. K 


LAHORE HIGH COURT. 

Second Civil Apfeai, No. 2o()7 of 11)24. 

A!)ril 2.4, 11)25. 

Present: — Mr. Justice Jai hal. 
RAM Cl lAND— Defendant— Adffllxnt 


rersus 

NANAK CIIAND AND OTllEHS— 

Respondents. 

li> if' inirion .-y’liit }>roo/ nj 

- -('nreumU.-^ co.itni Ill'll in ini'i'tijiiij<'~<l- i d, irhelln’r jiron'il 
•-/Oo-Cc/t of ,'roo/ I iili rrM, roirjK'inid, u'/ulh- r 

IK’nnlf'l — CoHtra''^ {IX of 

Wiicn* ilia .«nit tvr redemption of a mortiiairo, tlie 
iii -rl u'a;;r-ilee(l i.-i prodiiceil l)y the mortifaj^rc and is 
diil> piovrd. all tl;e. i- mdit i'>ns <■< -ntaiued in the iiKn-t- 

must betaken to have* been provo'l. If 
eiiTu-r parlv wants to impuuu any condition contain- 
ed in tlie inortffaire-dped it is Ids duty c.\[>re.ssly to 
rai^e a plea to tliat elYcct and toestablisli tliat plea 
bv evidence In the absence of .'^^^ueh a pica and 
evidence to suiiport the plea, the plaint ilt is bound 
to i>ay to the moit‘;a;;ec the full amount which is 
r(‘C(>vei'al>Ie on tlu' basi.s of the moi tsa^e-deeti. 

A covenant in a morlLmjrc-decl provinin,^- for tlm 
i.avment of comp<mn<l interest at the rate of l.c l-S-.. 
per cent, per mensem does not by itself amount to a 

’''second appeal from a decree of the 
District Judge, Attock, dated the Kith June 


1924. 

Mr Mukiind La/ Zhtr/, for the Appellant. 
Mr. C. L. ('lulati, for the Respondent. 
JUDGMENT. — On the lOth of July 
1913 one Darnb mortgaged the house ip suit 
for Rs. 49 to Ram ('hand. The condition in 

the mortgage-deed was that the nioitgaged 
land was to be given possession of to the 
nioit^agee in lieu of interest on Ks. ly 
and that Rs. 30 was to bear compound 
interest at the rate of Re. 1-8-3 per cent. 


per mensem. The mortgagor and sons 
subseiiuently sold the land to Xanak 
(’hand and Ram Lai, piaintilTs. On the 
sale-deed it was stated that the house was 
mortgaged to Ram Chand for Rs. 50 and 
that the mortgagors would redeem the 
nioitgage. 'l‘he purchasers, Xank Chand 
and Ram Lai, instituted this suit on the 
31st of July 11)23 against the mortgagee 
and their vendors for possession of the 
house. The moitgagoe claimed Rs. 3,349 
on tlie basis of his mortgage. 'J’he mort- 
gage-deed was profluced in Court and duly 
proved liy witnesses, Imt no (lucstion was 
asked by either parly as to the consiclertion 
about the coniiionnd interest as (umtained 
in the mortgage-deed. Hoih tlie lower 
C'ourts have agreed in awarding a decree 
to the ])laintill's on payment of Rs. 181-10-0 
ami hold that as the witnesses <lid not 
expressly mention the condition of com- 
])Ouml interest, therefore, such interest 
was not claimahle. Jn niy opinion the 
view of the low er C/oui'ts is erroneous. The 
mortgage-deed was lu'oduced b\' the mort- 
gagee and duly iiroved, and consequently 
all the conditions contained in the mort- 
gage-deed must be taken to have been 
proved. If either party wanted to impugn 

anv condition contained in the mortgage- 
• ’ » 

fleed it w’as his duty expressly to raise 
a plea to that ellect and to establish that 


plea. X’o. such plea was raised nor wais 
any evidence produced by ihe mortgagor 
or by the piaintilTs. The plairitilTs were 
bound to pay to the mortgagee the fall 
amount which was recoverable on th'’ basis 
of the mortgage deed and it is admitted 
before me tliat according to the conditicns 
contained in the mortgage-deed the amount 
due to tlie mortgagee would exceed 
Rs. 884 10-0. The mortgagee in his appcM 

to the District Judge having claimed onI> 

Rs. 700 in a<ldition to the sum decreed ui 
his favour is entitled to recover that amount 
only. A feelde plea was raised by tho 
leanul Counsel for the respondents before 
me that the interest was penal and the 
bargain was unconscionable. This plea is 
fully met by the judgments of their korc - 
ships of the Privy ('ouncil reported as 
Aziz Khan v. Duni Chand (1) and t>al 
Mol V. Ahad Shah (2). 

[X'l IS Inrl. Cas. O.'Lt; tOl P. R. 1918 ; 23 C N- h 3 (* 


lOo P- W. R. 1918 (P. , , T 6 U 

,L >1 48 Ind. Cas. 1 ; 124 P. R. 1918 ; 35 M. D- 
25 M. L. T. 5 ',; 1(5 A. L. J 905 ; 23 C. 1 

V. Wy R. 1918 ; 29 C. L. J. 165 ; 21 Bdio. b. 

V. P. L. R. (P. C.) 25 (P. C.). 
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Accepting the appeal I vary the decrees 
of the lower Courts by raising the amount 
payable by the plaintiffs to the mortgagee- 
appellant from Rs. 181-10 0 to Rs. 884-10 0. 
The appellant will have his costs through- 
out/ 

25 . K. Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeals from Appeixate Decrees Nos. 2002 

TO 2005 OF 1022. 

July 9, 1925. 

Present: — Mr. Justice Cuming and 
Mr. Justice (’hakravarti. 
CHUNDY CHURN LAW— 
Plaintiff — Appellant 
vey'sus 

BALARAM GOPE and others - 
— Defendants — Rbsp< indents. 

Bengal Tenaiicy Act (V 1 1 1 of ISSo), s. ]()6 Suit to 
recover rent for additional area — Measurenieyit, 
accuracy of — Presumption — Deductions from rent, 
when can be made. 

Ordinarily ineasiirenients made hy Settlement 
Officers are' accepted as scientifically made and 
correct, but measuremenls made by the lau(lb>r<l are 
not so scientifically made and it ma.v be that suesh 
measurements may be o])eii to challen^i;e in a suit to 
recover rent for additional area but unless such 
measurements arc challenged as inaccurate, prima 
facie they ought to be accepted as correct. here 
in answer to a suit to recover rent for aclditional area 
a plea is taken that tVie measurements are not correct, 
and tlie Court finds from the circuinstiinces that there 
are reasons to believe that the previous measurements 
were inaccurate the Court ought, upon the circum- 
stances and evidence in each case, to fiml whether the 
previous measurements were or were not, as a matter 
of fact, accurate. If they arc found to be inaccurate 
the Court should make such a deduction from the rent 
as would, in the cinuimstances of the cas'*, give an 
approximate and accurate result. But in the absence 
of any case that the previous measurements are 
inaemurate, the Court is not justilied in r.iaking a 
deduction from the rent. ip. 7(>1, cols. J & 2.] 

Appeals against the decrees of the Addi- 
tional Special Judge, Tipperah. dated the 
2l8toE March 1922, modifying those of the 
Assistant Settlement Officer, Oomilla, dated 
the 17th of June 1920. 

Mr. Narendra Chandra Bose and Babu 
Satyendra Nath Mitter, for the Appellant. 

JUDGMENT. 

Im No. 2002 OF 1922. 

Chakravarti, J. — This is an appeal 
by the plaintiff — the landlord — against a 
judgment of the Special Judge of Tipperah, 
dated the 2l8t of March 1922. This appeal 


. CALARAM GOPE. yo.*! 

arises out of an application made by the 
landlord under s. 105 of the Bengal Tenancy 
Act for a settlement of fair and equitable 
rent and also for additional rent for addi- 
tional area held by the raiyats. The only 
question which is now before us relates 
to the question as to additional rent for 
additional area claimed by the plaintiff'. 

It appears that tlie tenants, the defend- 
ants. held under a written and registered 
knbulhjat. The kahuliya- mentions the 
area for which the rent was li.\ed. The 
landlord after the Record of Rights had been 
prepared contended that tlie area now 
found was more than the area ff*r which 
the defendants— the yars — were jiaying 
rent. Tlie defence of tlie defendants was 
a total denial of the fact that the kahuliyat 
was executed after any measurement at 
all. I'hey further contended that the 
standard of measurement adopted at the 
time of the initial measurement was not 
the standard of measurement which the 
plaintiff claimed but that the standard 
was different. No ipiestion it appears was 
raised that the area stated in llie kahuliyat 
was inaccurate. The defendants did not 
raise tlie question that the area slated in 
the kahuliyat was arrived at by a measure- 
ment which was inaccurate. Tlie Settle- 
ment Ollicer found that there was addi- 
tional area. In (ailculaling llie additional 
area the Settlement Officer made a deduc- 
tion from the area of lU percent. 

On appeal the plain! iff challenged the 
finding of the Settlement Officer as to the 
deduction of lU per cent. The lower Ap- 
pellate Court in disposing of that conten- 
tion stated as follows: His next conten- 

tio:i is that a 10 per cent, allowance for 
closeness of survey sliould not have been 
made in calculating the excess land where 
additional rent was allowed, firstly because 
that is not in the contract, secondly lie- 
cause the statement of area in the kahuliyat 
sliould be taken as an admission and con- 
clusive against the tenant. Tliere is force 
ill these arguments but 1 cannot myself 
see why in interpreting the measurements 
of the 'present settlement to discover ex- 
cess area, the empiric rule laid down by 
the survey people themselves should not 
be followed. I accordingly agree herein 
w'itli the lower Court." 

Now. .13 I have already stated, the present 
aptienl is by the plaintiff and the learned 
Advocate for the appellant has contended 

that the lower Appellate Court was wrong 
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in allowing a 10 per cent. deduction 
simply on a certain empiric rule laid down 
by the Survey Otlicers. The tjiiestion as to 
whether there should be a deduction from 
the ascertained area or not as allowed here 
Avas raised in a case reporte«l as L'lkhi 
Xarain v. S'ri Ram Chnn'lra 

Rlnanjal (1; and their Lordships in fle<‘id- 
in" that ([uestion said as follows: “Here 
however, as we have already stated, it is 
STiecitically known that the area was ascer- 
tained by scientilic methods, consecpienlly 
the only inference Avhich could be legiti- 
mately drawn was that the lands measured 
and desf^ribed as lying within certain 
boundaries were let out to the tenants “ 
Then, later on, their Lordships said: “On 
behalf of the landlord-respondent two 
cross-objections have ]>een urged. It has 
been contended in the tirst place that 
umler s. 'y2 the landlord is entitled to 
additional rent for all lands j^roved by 
measurement to be in excess of the area 
for which rent has been previously paid 
l)y the tenant and that conseiiuently the 
Courts Iielow were not entitled to allow a 
reduction of 10 per cent, from the area as 
ascertained by measurement. Rrima facie 
this contention appears to be well founded, 
but ui)on a closer examination it turns out 
to be unsubstantial. The Special Judge 
lias held in etYect that although on a pre- 
vious occasion tlie lands were measured 
the measurement was not absolutely accu- 
rate and he has practically made a deduc- 
tion of 10 per cent, to allow for possible 
errors in the measurement." In the present 
case the area was stated in the kahuliyat 
executed by the tenants. Prima facie, that 
statement Avould be accepted as correct 
unless it was challenged by the defendants 
as incorrect. In the present case no such 
plea has been taken by the defendants. 
The rule as was indicated in the case to 
which I have referreil was also adopted 
in Baidya Nath Dutt v. Jawahir Mandal 
(2) decided on 20th March liJlt by Air. 
Justice Coxe and Air. Justice Imam. It 
appears to us that there is no reason to 
allow any deduction from a scientific 
measurement or any other measurement 
unless it is shown that either of those two 
measurements was inaccurate. Ordinarily 
the measurements made by Settlement 
OlTicers are accepted as scientifically made 

(l) 11 Iiid. Gas. 212; 15 C. W. N. 921; 14 C. L. J. 

lie. 

(2^ 23 Ind. Gas. 794. 
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and correct but the measurements made 
the landlord are not so scientifically mad® 
and it may be that such measurements may 
be chail^nged, but unless such measurements 
are challenged as inaccurate pHma facie 
they ought to be accepted as correct. AVhen 
any such plea is taken and the Court 
finds from the circumstances, as was found 
in the case of Lakhi Narain Sarongi v. Sri 
Ram Chandra Bhunyal (1), to which I have 
just referred, that there are reasons to be- 
lieve that the previous measurement was 
inaccurate, in such a case the Court ought, 
upon the circumstances and evidence in 
each case, to find whether the previous 
measurement Avas or was not accurate. If 
it is found to be inaccurate then the Court 
would make certain deductions as would, 
in the circumstances of that case, give an 
approximate and accurate result. But, in 
the absence of any case that the previous 
measurement was inaccurate, I do not see 
on what principle of law a deduction of 10 
per cent, can be made. In the present case, 
as 1 have already stated, the previous 
measurement Avas not challenged as in- 
accurate. Tliat being so, I do not find 
any reason given by the learned Special 
Judge upon which the landlord is not 
entitled to claim rent for the difference 
between the area Avhich was stated in 
the kabnliyat and the area now found 
by the Settlement Officer. In this view, 

I think, that the decree of the learned 
Special Judge ought to be varied by 
allowing the plaintiff to get rent Tor 
the whole of the area without any deduc- 
tion of 10 per cent. Therefore, the plaintiff 
would be entitled to additional rent for the 
area sliown to be in excess without any de- 
duction of 10 percent. 

The result, therefore, is that the decree 
of the lower Appellate Court is modified as 
stated above. The appellant is entitled to 

his costs in this Court; hearing fee one. gold 

mohur. 

This decision governs Appeals Nos. 2003, 
2004 and 2005 of 1922. The hearing fee 
is assessed at one gold mohur in each case. 

Cuming:, I agree. 

By the Court. — We are informed 
that the sole respondent in Second Ap- 
peal No. 2004 of 1922 which Avas dispos- 
ed of by us on the 19th Alay 1925 
more than three months before the dis- 
posal of the appeal. Our judgment o 
the 19th May 1925 is, therefore, of no 
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effect as regards this appeal which has 
abated. 

M. B.' Appeal alloived. 

z K. Decree modified. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 649 of 1924. 

August 5, 1925. 

Present-— Mr. Justice Pliillips. 
PASUMARTI SP:ETHANNA~Defrndant 

No. 2 — Appellant 
ve rsus 

THAMANDRA YASIKALAPPA— 
Plaintiff — Respondent. 

Contract— Breach of contract- Advancef whether 
liable to be forfeited— Intention of parties. 

Where a Biun of money is jiaid in advance on 
account of a contract as a dejiosit and tlie person 
making the deposit commits a breach of contract, the 
other party is entitled to retain the full amount of 
the deposit as damages for breach of contract. Kvery 
payment, however, made by a party to a contract as 
an advance towards the contract is not in the nature 
of a deposit and is not liable to be forfeited if the 
party making the deposit violates the contract. It is 
incumbent upon the Court to endeavour to ascertain 
the real intention of the parties from all the terms of 
the contract. Whetheran advance is given as security 
for .performance of the contract or merely in part-p.ny- 
ment is a question of the intention of the parties and 
where it is found that the advance is not in the nature 
of a deposit or a security for perfoimfincc of the 
conti'act, the party to whom the advance has been 
made is not entitled to retain the amount of the 
advance unless it has suflered damage loan. equivalent 
or greater sum owing to the default of the parly 
making the advance, p. 765, col, 2.] 

Second appeal against a decree of the 
Court of the Subordinate Judge, Kistna at 
Ellore, in A. S. No. 176 of 1923, preferred 
against that of the Court of the Principal 
District Munsif, Ellore, in O. S. No. 43 of 
1922.* 

Mr. P. V enkaiaramana Rao, for the Ap- 
pellant. 

Mr. B. Somayya^ for the Respondent. 

JUDGMENT,— The lower Appellate 
Court has found that the plaintiff com- 
mitted 'default' in respect of a contract to 
purchase 1501 bags of rice from the first 
defendant. The plaintiff paid a sum of 
R8. 6;000’in advance and the lower Ap- 
pellate Court has held that the plaintiff is 
entitled to return of this money after de- 
ducting certain sums which the defendant 
is entitled to retain. The second defend- 
ant (widow of first defendant) now appeals 
and contends that she is entitled to retain 


the wlmle Rs. 6,000 on the giound that it 
was paid as deposit. This (|UPstiou of 
whether it was i>aid as a deposit has not 
been raised in either of the lower ('units; 
but tlie ai)i)ellant relies on certain eases 
for tlie proposition that wlienever money 
is paid in advance on account of a con- 
tract, the vendor is entitled on breach of 
contract to retain the whole sum. I'liat is 
the effect of the rulings cited where the 
money has been ])aid as dejiosit. In Rot^haii 
Lai V. Delhi Cloth atnl (leyieral M ills Co., 
Ltd., Delhi (1) wliere earnest money was 
paid and in liishaii Chand v. Radha hidsh- 
na Das (2) where a deposit was paid, it was 
held tliat the vendor was entitled to retain 
the money deposited on breach of the con- 
tract. The Full Bench decision in Xatesa 
Aiyar Appavn v. Padayachi (3) relates to a 
contract in which there was a specific clause 
of forfeiture and does not appear to lie ap- 
plicable here. In Ilabibulla v. Arman De~ 
u'cn (4) the law on the point has been re- 
viewed witli great care and the conclusion 
arrived at is that “the deposit, if nothing 
more is said about it, is, according to the 
ordinary interpretation of businessmen, a 
security for the completion of tlie jiurcliase, 
so that in the event of the contract Iieing 
performed it is brought into account, 
but if the contract is not performed by 
the payer, it is forfeited to the payee. 
But every payment made by the intrchaser 
to the vendor is not in the nature of a 
deposit liable to be forfeited if the pur- 
chaser violates his contract. It is incum- 
bent on the Court in each case to ascer- 
tain the real intention of the parties from 
all the terms of the contract.” This with 
all respects appears to me to be the cor- 
rect interpretation of the law on the subject. 
Wliether an advance is given as security 
for performance or merely in iiart-payment 
is a question of the intention of the yiar- 
ties. It may well be that in a certain 
contract, the purchaser may, to oblige the 
vendor, pay some of the purchase-money, 
in advance, can it be said in that case 
that he paid that money as a security for 
performance of the contract? If he did 
not pay it as security, there is no reason 
why the vendor should retain such money 

(1) 7 Tnd. Cas. 794; 33A. 16G; 7 A. L. J. 1019. 

(2) 19 A. 489; A. W. N. (1897) 123; 9 Ind. Dec. (n. b.) 
^10 

(.3) 19 Ind. Cob. 4G2; 38 M. 178; (1913) M. W. N. 341; 
24 M. L. J.488; 13 M. L.T.391. 

(4) 53 Ind , Cm. 875; 24 0. W. K. 40; 30 C. L. J. 113. 
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he has himself sufierod damage to 
an equivalent or greater sum owing to the 
])urchaser‘s hreacli. The (luestion lias not 
i)een raised at all in the present ]irocced- 
ings. There is no delinite written con- 
Irac-t from whicdi the intention of the 
]>arties can he ascei'tained, lait so far as 
appears from the lower Ai)))ellate Court's 
judgment it was not the intention of the 
parties to treat this money as a deposit. 
It is found tliat the defendant wanted ready 
money to pay to his vendors and also that 
the defendant actually returned a portion 
of the deposit when the cent ract came to 
an end. Without a finding or some evi- 
dence from which it may he inferred that 
this advance was in the nature of a secu- 
rity deposit, 1 cannot allow the objection to 
be taken now. 

A further objection is taken by the appel- 
lant as to the damage sustained, but this 
a})i)ears to be purely a <iuesfi(.'n of fact 
which the lower A])iiellate Court was en- 
titled to decide finally and this objection 
must lie disallowed. 

The resjxindeiit has tiled a memoi’andum 
of objectii'iis in which he first of all ob- 
jects to the hnver Appellate (’ourt's tind- 
ing that lie was guilty of breach of contract. 
This is a (]uestion of fact and it appears to 
m(‘ that on the facts found by the lower 
Atipellate (’ourt, namely, that certain rice 
was available for delivery to the jilaintifF 
and the jilaintilf refused to accept it on 
some excuse or other not having the cash 
ready to pay for delivery, it has rightly 
found that the ])lainlifl' committed default. 
The argument that there is no linding 
that the defendant had rice ready for de- 
livery does not appear to me to be correct 
in view of the statement that the plaintiff 
made some excuse, or other to avoid taking 
delivery. 

A further point is raised by the respond- 
ent and that is that interest should have 
been allowed to him from the date of the 
plaint to the date of the first Court's 
decree. On reading the judgment of the 
lower Appellate Court, I think this conten- 
tion is correct and that the omission to 
provide for this interest in the decree is a 
mistake. This mistake apparently could 
not be corrected in the lower Appellate 
Court because this appeal was filed before 
an opportunity could be obtained. 

The objection is allow'ed and the decree 
■will be modified to the extent of allowing 
iitterest at 6 per cent, from the date of 
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plaint 20th September 1020 till payment. In 
tlie result the second appeal is dismissed 
Avitli costs and the memorandum of objec- 
tions. subject to the modification above is 
dismissed, respondent paying and receiving 
]'>ro))ortionate costs. 

V. .v. V. 

K. Decree modijied. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Six’oxij (’ivir, Api'E.ai, So. 12oi’ 1923. 

August 21), 11)24. 

— Mr. Kennedy, d. ( \ and 
Mr. Aston, A. J. C. 

ASSARMAL and .wotiier— Appeli.ants 

I'crsiis 

TICNDOMAL AND .vNoTiiiu; — R espondents. 

('iiil 'hir>‘ Code (.Ir/ t* f>/ /r'D.S), (}. A'A’t /. 

I .[‘■rnnnis. r.viin'iiKitidii of Comnii.'i.fioncy, (ijt- 
}»ii lit nil lit ot In.-'‘tf'nr((oiis- Dntjiiif Court. 

Wliore a (’'ar.inissioiicr has to ho appointCHl in a 
suit to (',\:‘nnne l*ooks of accoimt. it is tiotter for tiic 
(’o\ut it.solf tosottio tliooxaot terms of flic order 
to tlie (’onimissioncr and ask liiin to report on 
certain delinite lines and not to leave those points 
fur decision by the (.’oinmissioncr. that is, not to 
make liiin a sort of inferior Judicial Officer, [p. 707, 
ct»l, 1.] 

It i.s generally the business of the Court itself to 
ascertain which hooks are true or false, which party is 
or is not keeping back the books, what documents are 
relevant ami the like, and it is desirable that these 
matters should lie fleeided before a Commissioner is 
api>ointe<l. \ihiil.\ 

Afipeal again'^t tlie judgment and decree 
of the District Judge, Sukkur. 

Mr. Kimatrai Bhojraj, for the Appellants. 

Mr. Kundanmal Daijararn, for the Re- 
spondents. 

JUDGMENT.— This is a very deplor- 
able suit which has been wandering on 
since 19^’0 and we have had a reasonable 
hope that it had been disposed on a side 
issue. 

The suit was one by a capitalist partner 
against his gumashta partners who ai'e 
present respondents. Various issues were 
decided and it was held that the parties 
were partners and all that remained was to 
ascertain what is due from one side to the 
other on taking accounts .of the partner- 
ship. There was very apparently, ^ 
matter of fact, no books of partnership forth- 
coming. We have not the preliminary 
judgment of the Tiial Court before us, there- 
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fore, it is difficult to ascertain what the re- 
ference to the i.’oinmissioner was or lunv 
he was to take account if there were no 
accounts forthcoming. As a general rule, 
it is better for the C’ourt itself to settle the 
exact terms of the order to the Commis- 
sioner and ask him to report on certain 
definite lines and not to leave those points 
for decision for the Commissioner, that is 
not to make him a sort of inferior Judicial 
Officer. It is generally the business of the 
Court to ascertain which books are true or 
false, whicli party is or is not keeping back 
the books, wliat documents are relevant 
and the like, and it is, as a general rule, 
desirable that these matters should be decid- 
ed before a Commissioner is api>ointed. 

In the present case however it appears 
that among the other duties of the Com- 
missioner it was assigne<l to him to report 
or ascertain who was in possession of the 
partnershij) books. 

The enquiry was to take place at Jacoba- 
bad and the Commissioner ai)pointecl was a 
Pleader from Shikarpur. The Commissioner 
fixed 8 o'clock on a morning on a Sunday 
for the enquiry. At lU minutes i>ast 8 
A. M. no body appeared on behalf of the 
plaintiff and it also appears that neither 
party had asked for any witnesses to be 
summoned. The Commissioner appears, 
therefore, to have come to the conclusion 
that there was no intention to proceed with 
the matter, lie was not anxious to spend 
an idle Sunday at Jacobabad. He thought 
if this enquiry was not to be held he had 
better return to Shikarpur for which place 
the train left fronr Jacobabad at 8-30 
A. M. He, therefore, hastily wrote his report 
that nothing was due to the plaintiff on 
account of the partnership, his finding 
being based on the fact that no evidence 
had been called before him, and no argu- 
ments addressed to him on the day of the 
hearing. He went to the Judge’s bungalow 
and handed his report over to him. He 
then went olT to Jacobabad Station where 
he was caught by the plaintiff and his 
Pleader. Then, of course, it was too late 
for him to do anything in the matter inas- 
much as he had concluded his function as 
a Commissioner. 

Thereon the plaintiff raised objections to 
the report of the Commissioner but the 
Trial Court disallowed these objections and 
refused to order further consideration the 
result being that the suit was dismissed. 

The matter went on appeal to the District 
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Judge who lield the same and the plaintiff 
now comes here in aj'jpeal. 

Keluctant as we are, further, to extend 
tliese proceedings, anxious as we are, that 
the persons should act witli due promptness 
and diligence, it does not seem to us to be 
made out that tlie proceedings l)ef()re the 
Commissioner were such that the Court 
should have acted on them. No doubt the 
( 'omniissioner had />rnar/ /(tcu’e l)een under 
the V)elief tliat there was no intention on 
the part of tlie plaintilY to ])roceed. Ho far 
that went, the conclusion of Commissioner 
was wrong. Had he not so hurriedly come 
up to the station. ])laintiff would liave in a 
few moments appeared before him. Wha 
would have hajq^ened tlien, we canimt say 
He might have found that there were no 
materials for arriving at a conclusion for 
his report other than those already l)efore 
him. On llie other hand, there liaving l)een 
no further |)roceedings, it is not feasible for 
us to say that these ])roeeedings would have 
been infructuous. A 11 t hat we do say is that 
we consider that the Commissioner acted 
with too great liasle. Altlioughthe Commis- 
sioner was no way bound to sit all Sunday 
waiting for ])ersons who did not choose to 
attend, yet a reasonable margin must be 
given to litigants particular!}' when liti- 
gants are dependent on legal assistance from 
outside. And if tliis consideration is not 
shown, then unless it is clearly sliown that 
even had the (’’ommissioner acted in a 
less hasty manner, the result would have 
been the same, it is impossible to say 
that the Commissioner’s report is satisfac- 
tory. 

We, therefore, think that the Sub- Judge 
was wrong in accepting it. As it stood he 
should have made furtlier enquiry. That 
is the order we now pass on condition, tliat 
the plaintiffs should pay into (’ourt with- 
in a month costs incurred by the defendants 
at the infructuous meeting before the Com- 
missioner the fees of the (Commissioner of 
the infructuous hearing and also a further 
sum for the fresh sitting of the Commis- 
sioner. 

No costs allowed for either side in this 
second appeal. The rest of the costs to be 
costs in the cause. 

Before returning the papers again to the 
Commissioner it is recommended that the 
Sub- Judge should himself ascertain on 

what the Commissioner is to proceed. That 

is to say, inter alia who is keeping back 
the books or if any such books existed 
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■who is responsible for tlieir rleslruction 
an<l liis «)r(ier sli(ui]<l indioate cleaily and 
y rtoisoly ic>tlio (d irini^sioin'i' on ■what he 
is to sul niit his rei'f'it and (-n what lines 
his eti'piiry ^'-hcuhl proec-ed. 

^Ve .'-hall thus -'t aside ho'h the orders 
of thenistrict Jnni^e and the Suli-Jiulge 
ill respect of the ( 'oninn.-sioner's repa-rt, and 
as regards Civii Suit Xo 413 of l'4-O will 
direcT further trial of the ap])roi niate issue 
but should the costs be not paid as afore- 
said then this a]jpeal will be dismissed. 

z. K. (Jrdcr ■'>ct aaidc. 


PATNA HIGH COURT. 

Ih.ivv CoLNcin Xo. 11 ok 1023. 

July 2i. l'.)2o. 

Present: — ^ir. Justice Das and 
*Mr. J ustice Adaiui. 

Sriinatya O h Xi )AMDX i DKR'V A- - 

Ai 

versus 

liAGIlDXAXDAX SIXOH and othkus — 

Kesponiiknts. 

Ciril I'rncf'diiyi' ('fxtc t \ lOnS', JD'J -Pm- 

halc jivocecdiu'js-- Ai‘}>cnl t‘> Priiy C"ii mil --(’ii tculo> . 
K'hcl lu'v i' Ilf lll> il t" u/i/.cn/. 

jxTS'Ui who hiul tiled u cavoiit ill the (’i<urt of 
tirsl instance o{i|)<'sinir a ' f I’johate and wli" 

was iinjilcaded a*' a reS|'ondtiit in tlie tli.ijii Court 
in an ai'peal ai isin;^ out of llie ja occfMlini's is onl it lod 
to maintain an applicati'm for leave lo ai'peal to His 
Maje.sty in (’oiineil against the decision <'ftlie High 
Court in ni'i'val. 

At)i)licaiion for leave to appeal to Plis 
Majesty in Council. 

Mr. Sitbal Chandra Mazumdar, for the 
Appellant. 

Messrs. *S. J/. MulUcI:, B. X. Mitter, L. 
Bayinerji, •S'. X. Banerji, I\ahaduip Ck. 
Ghosh, L. X. Sin(jh and Ah C. Ghosh, for 
the Respondents. 

ORDER.— This is an application for 
leave to appeal to llis Majesty in Council. 

The judgment of this Court reversed 
that of the Court below and the decree 
involves the claim or question to or res- 
iiecting property of the value of oyer 
Rs. 10,000. The case, therefore, complies 
with the requirements of ss. 109 and 110 
of the Code and the applicant would ordin- 
arily be entitled to leave as a matter of 

course. , ip p 

But, it is contended on behalf of the 

opposite parly that the applicant has no 
locus standi to present the present applica- 
tion. The applicant is the widow of the 
predeceased son of the testator. The ques- 


tion at issue between the parties was 
Avhetlier Probate could be granted of the 
alleged Will rd the testator. \’arious ques- 
tions were raised in the proceedings be- 
tween tlje parties and this Court differ- 
ing irom the learned District Judge in the 
Court hclowy directed that no Probate 
should issue. 

it is contended on behalf of the opposite 
party that Srimatija Gendamoni Debya, 
the applicant before us, has no locus standi 
since in no event is she entitled to succeed 
to the estate of the testator. In my opinion 
we are not competent in this Court to 
enter upon the (tuestion whetlier the ap- 
plicant has any locus standi to maintain 
the application. She undoulitedly filed a 
caveat in the Court of first instance. The 
opr)Osite party did not apply to liave that 
caveat discharged. In other words the 
opposite party recognized that flie appli- 
cant was a ])ro]ier jiarty to the Proliate pro- 
ceedings. The opposite party was the 
np)>ellant in this (’ourt and he made Sri- 
matija Gendamoni Debya a party respond- 
ent to the appeal. That lieing so, Srimatjja 
Gendamoni Debya is, in our opinion, en- 
tille<l to maintain the application for leave 
to ai)peal to llis ^lajesty in (."’ounciL 

Tlie application succeeds. Issue the 

usual certilicate. 

The petitioner is entitled to the costs 
of this application. Hearing fee five gold 
moh ui'S. 

z. K. Application granted. 


CALCUTTA HIGH COURT. 

Appeal from Appeli.atr Decree No. 1C44 

OF 1923. 

July 21. 1925. 

Present : — Justice Sir Ewart Greaves, Kt., 
and Mr. Justice B. B. Ghose. 
BIRAJ BOYED and others— Defendants 

— Appellants 
versus 

Raja BEJOYSIX'HA DUDHURIA— 

Plaintiff— RESPOND tNT. 
Liviitaiion Act (JA of JiCS), t'ch. /, •'p 

Excentien of decree — Hateahlc distrihutic^-^Er p 

sold recovered by third person-Suit to recoitr 

paid out to decree-holder— Limitation, commencemcTi 

obtained a decree against cue C, 
cution of -which he put up for eaJe certain 
as belonging to C. The properties ■were pax 
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by the plamtifl. Defendant, who had also obtained a 
decree for money against C, applied for rateable 
distribution of the sale-proceeds and obtained a 
certain portion of the purchase-money. C’*s wife 
subsequently obtained a decree for possessittn of seme 
of the properties which lind been sold in cxecMitioii of 
the plaintiff’s decree on tlio grouml^ tl»at the i»vo- 
perties belonged to her and not to C. In a suit l>y 
the i)laLntifl to recover frc»m the defendant a pro- 
portionate share of the price paid by the pluinUff 
for the properties which had been recovered by C s 
wife: . 

He/d, that limitation for the suit began to run from 
the date of the decree in favour of C's wife and not 
from the date on which possession of the proi^ertics 
was actually taken by her in execution of her decree 
from the plaintitY. [p. 770, col. 2 ] 

Appeal against a decree of tlie District 
Judge, Murshidabad, dated the 1st of March 
1923, modifying that of the Subordinate 
Judge, Berhampore, dated the 22nd of 
December 192 L. 

Dr. Dwarka Nath Mittcr, Mr. SacJiindra 
Nath Ghose and Babu Charu Chandra Gan- 
guli, for the Appellant. 

Babu Jogesh Chandra f^oy for aIi. 
Mahendra Nath Roy and Babu Ramani 
Mohan Chaiterjee, for the Respondent. 

JUDGMENT. 

Ghose, J. — This is an appeal against 
the judgment and decree of the District 
Judge of Murshidabad modifyinjr the 
decree passed by the Subordinate JuHge. 
The plaintilf had obtained a decree against 
one Chatrapat Singh in 1907 in execution 
of which he put up for sale certain pro- 
perties as belonging to his judgment debtor. 
The properties were sold in ditferent lots 
and they were all purchased at the auction 
sale by the plaintiff on the 19th of Novem- 
ber TJ07, the total value of the properties 
being Rs. 14.050 The prede.-essor of the 
defendants had also obtained a decree for 
money against the same judgment-debtor, 
and he applied for rateable distribution of 
the sale-proceeds under the provisions of 
the C. P. C. and obtained Rs. 2,800 and odd 
out of the money in deposit under an order 
of the Court on 15th February 1908. The 
wife of the judgment debtor I\Iina Kumari 
Bibi commenced a suit in 1907 against the 
plaintiff, in which the judgment-debtor was 
also made a party, for declaration of her 
title to and for possession of some of the 
properties which were sold in execution of 
the plaintiff’s decree. She eventually suc- 
ceeded in establishing her claim to those 
properties on appeal to the Privy Council 
and the order in Council was dated the 11th 
December 1916. Mina Kumari took posses- 

eiou ui (.’^5 proportlea oa ths SeptQifl- 

id 
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her 1917. The plaintiff commenced the 
present suit on 4th September Ihi^U 
against the defendants for lecoveiy 
fp)m them of a pioi>ortioiiate sliare of the 
l)rice i)aid by tlie plaintiff for those pre- 
l)erties which'the predecessor of the defend- 
ants had taken out of ( ourt under the older 
for rateable distribution. Tlie SuDordinale 
Judpe allowed the ]>huntitY a siiiu of 
Rs lMIOoII-O; but did not give him any 
interest The appeal of tlie defeiulants was 
dismissed by the District Judge, whoallow- 

ed the cross-objections of t he plaintiff with 

regard to interest which lie allowed ffom 

the date of dispossession of the plaintiff of 

the properties, d'he defendants appeal to 

this Court against that decree. , , . 

Several questions were raised on behalf of 
the appellants, but the principal question 
which requires consideration is that of 
limitation. It was assmiKMi liy both parties 
before us that Art. 97 of the Limitation Act 

applies to the present case, and it was so 

held by the Court of Appeal below. It 
may be a question whether this is a suit 
for money paid upon an existing considera- 
tion, as it can hardly be said that the plaint- 
iff paid money for any consideration from 
the defendants. As. however, the question 
was not argued before us, I do not think it 
necessary to pursue the matter beyond 
stating that we do not decide that such a 
case at this falls within Art. 97. The con- 
troversv before us turned upon the point 
as to the time from which the period of 
limitation began to run. It is contended 
by the appellants that it runs from the date 
of the decision of the Privy Council that 
the properties belonged to Mina Kumari 
and not to the judgment-debtor, while the 
respondent contends that the consideration 

failed only from the date when the plaintiff 
was deprived of po.ssession of the properties 
and limitation should commence to _ntn 
from the date. Several cases were cited 
■Uofore us in support of the contention of 
eich party but most of them do not require 
consideration in detail as they arose out of 
suits by purchasers at voluntary sales 
ao-ainst their vendors for the purchase- 
nionev as the vendors failed to secure them 
in p.^ssession of the i)roperUes sold oa 
account of defect of their ^ title^ I he ca^ea 
proceeded either on the basis of the covenant 
for quiet enjoyment or on the ground that 
the sale was only voidable at the instance 
of third parties. Those cases do not appear 
to me to be of any assistance in the present 
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case. Tlie case principally relied on by the 
appellants is llukum Chaiid Bi<hl v. PiriJii- 
rlmnd L(tl Chowdh urn In that case a pur- 
chaser of a patni under liegulation \'J1I 
of b^lh brought his suit for recoveiy of the 
purchase-money from the zemindar as the 
sale of the patni had been set aside on the 
suit of a darpatnidar. The date of the 
decree of the Court of first instance setting 
aside the sale and not of the ai>pellate 
decree affirming the first decree was held 
to be the time from which limitation began 
to run. But it was contended before the 
Judicial Committee that the period of 
limitation began to run when possession 
was lost. AVith reference to this contention 
their Lordships observed: “'riiere may be 
circumstances in which a failure to get or 
retain possession may justly be regarded 
as the time from which the limitation 
oeriod should run, but that is not the case 

uere. The quality of tlie possession acquir- 
ed by the present purchaser excludes the 
idea that the starting point is to be sought in 
a disturbance of possession or in any event 
other than tlie challenge to the sale and 
the negation of the juirchaser’s title to the 
entirety of what he bought involved in the 
decree of August 21, 1905. If further sup- 
port of this view be required, it may be 
found in the exjiress provision of s, 14 of 
the Regulation which directs that in the 
suit for reversal itself the purchaser is to be 
indemnified against all loss”. The learned 
Judge below held that the decision of the 
Privy Council was based on the special pro- 
visions of s. 14 of the Patni Regulation and 
does not apply to the present case, lie relied 
on the C8.se of Gur^hidawa y. Gangava (2), 
where it was held with reference to tlie 
provisions of s. 315 of the C. P. C. of 1882, 
that the cause of action did not accrue 
till the purchaser was deprived of the pro- 
perty sold. It is sufficient to say with regard 
to the last point that the present suit is 
not one under the provisions of s. 315 of 
the Code of 1882. The law relating to this 
matter has been altered, and the words on 
which the decision in the Bombay case was 
based do not occur in the corresponding 
r. 93 of O. XXI of the present Code. 
AVith regard to the main question it seems 
to us that the present case falls within the 

(1) 50 Ind. Cas. 444; 4G I. A. 52; 46 C. 670, 17 A. L. 
J. 514; 5GM.L. J. 557; 23 C. W. N. 721:21 Bom. L. 
R. 632; (1919) M. W. N. 258; 30 C. L. J. 71:26iM. L. 
T. 131; 10 L. W. 416(P. 0.). 

(2) 22 B. 783; 11 Ind. Deo. (s. 9.) 1106. 


ya]e in Jusci/rn Boid's case (1), apart from 
considerations arising out of the provisions 
of s. 11 of tlie Patni Regul at ion. In the 
present case there was a rateable distribu- 
tion oi the assets held by the Court under 
the provisions of the C. P. C. There was 
no undertaking by any person about the 
purchaser being put into possession of the 
properties sold. AVhen the title to the pro- 
perties was found by the Privy Council to 
be in Alina Kumari and not in the judg- 
ment-debtor there was a negation of the 
title of the judgment-debtor as well as that 
of the y)laintifi'. The result of the decision 
was that the money which passed into the 
hands of the defendants was finally declared 
not to be assets of the judgment-debtor 
which the defendants were entitled to claim 
or retain. It was plaintiff’s money and he 
could recover it at once. I think, therefore, 
that the time from which the period of 
limitation began to run is the date of the 
decision and not the date of disturbance 
of possession with regard to which the de- 
fendants had no concern. It is argued on 
behalf of the respondent citing tlie case of 
Ilanuman Kamiit v. llanuman 'Mandar (3), 
that the result of that case and the case of 
Jlnkum Chand Bold v. Pirthichand Lai 
Cltoudhury (1) is that in such a case as 
this time would begin to run either from 
the date of the decree or from the disturb- 
ance of possession whichever is later. But 
tlie case of llanumant KamiU v. Ilanuman 
Mandur (3) hardly lends support to such 
a contention, where the disturbance of 
possession, when time was held to com- 
mence to run w'as earlier than the decree 
dismissing the plaintifi's suit for possession. 
Only one other case need be mentioned, 
that of ^imrita Lai Bagchi v. Jogendra Lai 
Chou'dhurij {A), where under circumstances 
similar to this the learned Judges comput- 
ed limitation from the date the sale was 
declared invalid, although they held that 
Art. 120 of the Limitation Act was appli- 
cable. The period of limitation in this case, 
therefore, commenced to run from Decem- 
ber 11, 1916. 

The other contentions of the appellants 
need only be stated for being rejected. It 
is urged that the plaintiff could not get the 
sale set aside if his judgment-debtor had 
any interest in the property sold and as the 
sale of all the properties has not been set 

(3) 18 I. A. 158; 19 C. 123; 6 Sar. P. C- J. 91; 9 Ind. 
Pec. (N*. 3.) 527 (P. C.). 

(4) 15 Ind. Cas 707; 40 C 187. 
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aside, he cannot bring this suit for recovery 
of a part of the purchase-money. Hut the 
fact found is tliat the properties were 
separately sold for separate sums of money, 
and there is no reason why the idaintilf 
should not recover the purchase-money for 
those properties the sale with regard to 
which was set aside or declared void. It 
was next contended that the piaiuliff had 
presented an application in insolvency 
proceedings against his judgment-delator 
that all his debts had been satisfied, and the 
plaintiffcannot, therefore, recover the money 
ciaimed. It does not appear why he can- 
not do so, as the money claimed is the 
plaintiff’s own money which has got into 
the defendants’ hands. The last plea was 
that the plaintiff was not, at any rate, 
entitled to interest. This also has no sub- 
stance as the defendant had the use of the 
money and he was rightly liable for interest. 

As, however, the appellants succeed on the 
question of limitation, as the suit was 
brought more than three years after the date 
of the decree of the Privy Council, this 
appeal is allowed and the suit dismissed 
with costs in all (^ourts. 

Greaves, J.— I agree. 

z. K. Appeal alloivea. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 417 of 1923. 

July 14, 1925. 

Present : — Mr. Justice Jackson. 
MANEM AYYhVMMA— U efend.'int No. 3 

— Petitioner 
rersus 

V. PQLAVAITH VEERABHADARAM— 

Plaintiff — Respondent. 

Surety— Letter of guarantee (h^awn up in plural 
number aigned only by one surety — Liability ot 
surety —Stipulation that other surety must sign, effect 
of. 

A letter of guarantee drawn nj) in the iniirai 
number but signed by one surety only is binding on 
the surety who actually signs it, unless such surety 
expressly or impliedly stipulates that the other .surety 
shall also sign, in which case the condition must be 
fultilled before any liability will attach under tlie 
letter, [p. 772, col. 1.] . » 

Ex parte Harding, In re Smith Fleming & Co, 
(1879) 12 Gh. D. 557 at p.566; 48 L. J. Bk. 115; 41 L. 
T. 517; 28 W. R. 158, referred to. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the Subordinate Judge, 
Oocanada, in S. G. S. No. 324 of 1922. 


yiv. G. Lnkshmanna, for the Petitioner. 

Mr. />. Satyatiaraijatiaj for the ]tesi)ond- 
eiit. 

JUDGMENT. —The yietitioner seeks to 
revise the decree of the LSubordinate Judge 
of ('ocanada in S. (’. S. No. 324 of 1922. 

I'lie plaintiff' sued to recover Its. 402-11-6. 
Defendants Nos. I and 2 who were immedi- 
ately liable remained ex parte, and the 
suit was contested by the 3rd defendant 
who had executed a letter of guarantee, 
Ex. (’. The learned Judge has found 
him liable under this letter ; and the ques- 
tion for determination is whether inas- 
much as the letter begins with “ Manein 
Ayyamma and Dentu Setti -Basavalingam 
offer resi^ects," continues, “In case money 
is -not realised * + * + -^^,0 

agree to pay the said 'amount,” and is 
signed only by Manem Ayyamma, Manem 
Ayyamma can be held responsible or whe- 
ther, on the other hand, it should be lield 
that Manem zVyyamma only contracted to 
be held responsible in case Dentu Setti 
Basavalingam also signed the letter. The 
learned Jiulgelays down the law on the 
point as follows ; — 

“In a case of this kind the person that 
actually executed the document would be 
liable unless it was intended that if the 
other persons did not join, his liability 
should not subsist.” 

It is contended on behalf of the petitioner 
that in such cases there is a presumption 
that the person who signed the document 
singly did not intend to be held responsi- 
ble unless the others joined. In support 
of this argument the remark of Brett, L. J., 
in Ex parte Harding, In re Smith Fleming 
A- Co, (D is cited 

“And, therefore, the doctrine that one of 
a number of sureties who signs a guarantee 
ordy agrees to be liable in case all the 
otheis sign, has no application.” 

I have not been able to find this doctrine 
laid down elsewhere to the effect that there 
is a presumption that one of a number of 
sureties who signs a guarantee only agrees 
to be liable in case all the others sign. In 
Cunningham and Shepherd’s Commentary 
on the Indian Contract Act, 11th Edition, 
page 36, it is observed that: “Apparently it 
may be presumed that a party who has 
executed a bond did not intend to be bound 
unless the other person mentioned also exe- 
cuted it when the contract is in the nature of 

(1) (1879) 12 Ch. D. 557 at p. 566; 48 L. J. Bk. 115: 
41 L. T. 517; 28 W. R. 158. * 
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a guaiantee/' The learned (.’onimentators 
refer for anthorities to their note on the 
actual section — s. lli Hut there 1 only 
find it laid down ;is foll-'u-s ; 

“It ajipears he a (lU'^stion of fact whe- 
ther a ])roinissor who lias executed a bond 
which is in form joint is intended to be 
bound only if the other )ier> on named in it 
has also executed it," and the English 
authorties to which my attention lias been 
drawn seem to hear out that there is no pre- 
sumption. laC‘njic V. KlpJiick (2), lilack- 
Imrn. J.. says: — “i’here is ikj authority for 
saying that because a <leed conteinjdates 
several parties joining as co-sureties, there- 
fore, one of them does not bind himself if he 
signs unless the others also sign." There 
is no autliority for sucli a contention. 

A note in Lord flalshury's Laws of 
I'mgland, Vol. 15 page -UiO, i)ara. 1)01 is to 
the same elTed. 

" A guarantee drawn up in the plural 
number, and conclmling ‘as witness our 
hands' Imt signed l,»y one surety only, is 
binding on the surety who signed it [ Sorton 
X. Powell [o)j. Where, liowever, one surety 
ex[jressly or impliedly stipulates that the 
other suretv shall also sign, this amounts 
to a condition precedent whicli must be 
fulfilled." 

Therefore, it is incumbent on the peti- 
tioner in tliis case to prove that he did so 
stipulate The learned Subordinate Judge 
is not rpiite correct in statingt 

“There is no evidence which goes to show 
that at the time of the contract the 3rd 
defendant expresslv excluded his liability 
if his partner 1). Basavalingam should not 
agree to sign therein." 

What he means is that there is no evi- 
dence apart from the statement of the 3rd 
defendant as D. W. No. 11 and evidently 
he was not prepared to accept that state- 
ment without conoboralion. 1 find, there- 
fore, that there is neither ])vesnmption nor 
proof that the 3rd defendant was only to be 
bound in case his partner also joined. In 
these circumstances there is no reason to 
revise the decree of the lower Court. 

The respondent has never based his case 
on the fact that the 3rd defendant and nis 
partner constituted the firm and. therefore, 
the omission in the plaint to name them 


t 

c>) (isn) 22 \y. R. r>u at p. :>v>. 

(3) (lijlLb ^ -'En. .'i G. 4;^; 11 L. J. C. V. PU E. 

K. 16. 


as such is, as the l6arried Judge remarks 
not of much importance. 

The petition is dismissed witli costs. 

V. x. V. Petitiou dismissed, 

z. K. 


LAHORE HIGH COURT- 

Miscellaneous First Civil Appeal No. 3105 

OP 1924. 

June 15, 1925. 

Present:— }*lr. Justice Martineau. 
GURANDITTA MAL— Appellant 

versus 

Firm GURDASMAL-RAMCHAND 
AND oTHiCKS — R espondents. 

Civil procedure Code i.lct t of lOOS), •‘^s. II, llr'\ 
O XXI, r. Jt>— Stamp (// <>/ ISOO), S3. IS, dS, 3t) 
Contract Act {IX of JS7J), ss. 133. 135- Execution 
of decree- -Stay of execution— Security given hy judg- 
ment-debtor — Security bond written on plain paper 
bearing Court-fee stamp, lalidity of — Objection to 
validity of bond, u itlidraicul of— Appeal- Objechon. 
whether can be renewed- -Application by surety foi 
cancellation of bond, rejection of — Res judicata-- 
ICstoppel— Agreement between judgment-debtor and 
decree-holder enhancing rate of iiitercst payable on 
decretal amount--Time granted by decree-holder to 
judgment-debtor for payment— Surety , whether absolv- 
ed. . , 

During the pendency of a certain execution procecU- 
ingthe judgment-debtor applied fora stay of e.xecu* 
tion till the decision of an appeal pending against the 
decree. The Court granted a stay of the proceedings 
till a certain date but subsequently on the objection 
of the decree-holder and after hearing the parties it 
made an order that, the judgment-debtor should 
furnish securitv before the date to which the pro^ 
ceedings had been ndjoui-ned. The judgment-debtor 
liled a security bond e.xecuted by the appellant Arliicn 
was accejited by the Court but notwithstanding t e 
execution of that bond execution proceedings con* 
tinned at the instance of the decree-holder against 
the judgment-debtor. Proceedings ^yere, howG^er^ 
subsequently stayed on the judgment-debtor agreeing 
to pav interest on the decretal amount at a rate ig 
than that provided in the decree. After the dismissil 
of the appeal filed by the judgment-debtor against the 
decree, execution was again taken out ogams 
)udgment-deblor. Thereafter the surety put m an 
application stating that he did not wish to c , 

as surety and asking that his 

Led. This application was rejected The 
;h'n applied under s 145 of the G. I . C. fo 
igainst the surety but the surety ®^ected 
:u;ion could not proceed against hinj i .j jjj 

a) the security bond was not ^ been 

iccordance with s 15 of the p;«-}S-anca 

n-ritten on plain paper bearing paper 

C)ourt-fee stamp instead of being ^p-pputirg 

jtamped with an impressed the 

Jour^vas not competent to take 
udgment-debtor after haAing cnrpfv was not 

ng the execution of the decree, .c) th rcntinucd 

table un the bend as the decree-holder had centm 
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to prosec, the execution proceeding even after tlie 
executi of the bond and consequently the con- 
sider.- ^tion for the bond had failed, (d) the decrce- 
hoh\er was not entitled to enforce the decree against 
V'*© surety without lirst endeavouring to recover the 
decretal amount from the judgment-debtor, (fi th.- 
decree-holder had entered into an agreement with the 
judgment-debtor whereby the latter had agreed i(' 
pay interest ut a rate liigher than that mentioneil in 
the decree and (/) the decree-holder had grantetl time 
to the judgment-debtor to pay up the decretal amount. 
These objections were overruled. On appeal : 

Held, (1) that the surety’s omission tt) raise ol)- 
jections to the validity of the bond in tlie application 
which he had made to the Court asking that the bond 
might be cancelled had not in any way affected the 
position of the decree-holder and did not estop the 
isurety from contesting his liability under the boml 
when the decree was attempted to be executed against 
him and he became aware of liis legal position ; 
[p. 774, col. 2.] 

(.2) that the dismissal of the surety’s application for 
cancellation of the security bond did not o]>erate as 
ves judicata inasmuch as the surety was not on llu*. 
date on which he lind nuule liis previous uppUeatiou 
a party to the execution proceedings ; [du'd.i 

(3) that the surety having been made a party to the 
execution proceedings when the decree-holder made, 
an application for execution of the decree against the 
surety, the surety's objections must be determined in 
the execution proceedings; [ihid.] 

(4) that the order of the Executing Court calling 

upon the judgment-debtor to furnish security amount- 
ed merely to renewal of its previous stay i»rder 
coupled w*ith the condition which it was authorized 
to impose by sub-r. (3' of r. 2(> of O. XXI of the C. 
P. C., and was, therefore, perfectly valid : [p. 775, col. 

1-1 

(5) that in the absence of a provision in the bond 

that the decree-holder must attempt to recover his 
money from tlie judgment-debtor before lie could 
take proceedings against tlie surety, the decree-holder 
was entitled to proceed against the surely without 
attempting in the lirst instance to recover the decretal 
amount from the judgment-debtor ; [p. 776, col. 1.] 

(0) that the surety was under the bond liable for 
the amount lield to be due to the decree-holder on the 
decision of the judgment-debtor's appeal and that 
ha was not, therefore, liable to pay the enhanced rate 
of interest which the judgment-debtor had before 
the decision of the appeal agreed to pay to the decree- 
holder, and that the surety was not consequently 
affected by this agreement and the agreement did 
not absolve him from liabilitv under the bond ; [p. 

776. cols. 1 & 2.] 

(7) that inasmuch as the bond executed by the 
surety contemplated that execution proceedings should 
be stayed, the fact that the decree-holder granted time 
to the judgment-debtor to pay up the decretal amount 
did not absolve the surety from his liability ; [p. 77C, 
col. 2.1 

(8) that the surety having taken objection to the 
validity of the bond on the ground tliat it was not 
properly stamped, as soon as he wa& made a party 
to the execution proceedings, and no order having 
been passed thereafter under s. 36 of the Stamp Act 
admitting the bond in evidence, the surety was 
entitled to raise the plea of the invalidity of the bond 
on that ground in appeal although the plea had been 
withdrawn in the lower Court ; fp. 775. col. 2.] 

(9j that the bond was not properly stamped and 
was, therefor©; ipvaljd ; 
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(101 tliat th • decroe-lioldci' hnving continued ih'^ 
execution proceedings against tli<‘ judgment-debtor 
in spite of security liaving lieen funii^lied. considera- 
tion for the security bon 1 had failed and tlie bond 
could not. tliL-reb't'', be d again-l tin' surety, 

1 \j. (• >1. I 

}*li-scellanoou-> first appeal from an order of 
the Senior Snl)-.l ndi^o, Sliah]mr, dated the 
i'2th November H).'4, 

Hakhshi Tal: Chand and Mr. M. L. Puviy 
for the Appellant. 

Air. Moti Suffar, for the Respondents. 

JUDGMENT.— An e.v par:c moneys 
decree carrying interest at fJ p^f cent, per 
annum wasobtained by the l’'irm of Gurdas 
Alal-Ram Chand aG:ainst the J'irrn of Nar- 
singh I)a3-8hiv Lai in the Court of the Judi- 
cial Commissioner in tSind on the 13tli May 
1950, and an application l>y the judgment- 
debtor to Iiave the decree set aside was 
rejected. He appealed from the order of 
rejection and ultimately on the 29th Jami' 
ary 1923, tlie appeal was dismissed. Mean- 
while in August 1920, the decree had been 
transferred for execution to the Court of 
the Senior Subordinate Judge at Sargodha 
and execution proceedings were taken in 
that Court. The (pie-stion in the present 
appeal is whetlier the deeree can he execut- 
ed against the appellant Gai'anditta Alai, 
who, in December 1920, executed a security 
bond by which he undertook to pay whatever 
amount might be held to he payable to 
the decree-liolder on the decision of the 
i udgment-dehtoi's appeal if the latter failed 
to pav it. 

The decree-holder applied to the Senior 
Subordinate Judge, on the 10 .h August 
1920, for the execution of decree against 
the judgment-debtor, and an attachment 
warrant was issued, but on the judgment- 
debtor applying for time to obtain an order 
for stay of execution from the Karachi 
Court the Subordinate Judge, passed an 
mfer/m order for stay. The decree holder 
then filed objections. On tlie l -'th August 
the Subordinate Judge after liearing the 
parties ordered that the execution proceed- 
ings should be stayed till the llth October, 
and on that date, as the aprieal pendinijr 
in the Karachi Court had not been decided, 
he granted a further stay till the 13th 
December. Meanwhile, on the 12th Octo- 
ber, the decree-holder again objected to the 
execution being stayed, pointing out that 
although the judirment-dehtor had been 
given time to obtain an order for stay of 
execution from the Court at Karachi he 
had taken no steps to 9 .b,tain such an 
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order. On the -Itli November the Subordi- 
nate Judge after hearing arguments ordered 
that the jud <:n.ent-debtor Shiv Lai >hould 
furnish security by ilie LJth December, 
otherwise his ] roperty would Ite attached. 
On the 13th December, an adjournment was 
granted, and on the iSth the security-bond 

apjtelhiiit was hied and 
was accepted by tlie C’ourt. 

Notwithstanding the execution of that 
bond the execution pi'oceedings continued 
at the instance of the decree-holder against 
the judgment-debtor, who was called upon, 
on the 2nd Fel)ruary 11)21, to pay into the 
Court the sale-j)roceeds of some land which 
he had sold. He objected on the ground 
tliat he had given security, and at length 
on the 12th ]\laich 1921, the decree-holder 
agreed to the execution proceedings being 
stayed on the judgment-debtor ])romising 
to pay interest at the rate of 9 per cent. ])er 
annum instead of G per cent, per annum as 
provided in tlie decree, d'he execution lU'o- 
ceedings were then adjourned froin time to 
time pending the decision of the appeal by 
the Karachi Court, but on the 1st December 
1921 the proceedings against the judgment- 
debtor were resumed and the Subordinate 
Juge directed the issue of a Avarrant of 
attachment, and on the 21st he repeated 
that order as the decree-liolder expressed a 
wish that execution might proceed and a 
letter had been received from the Karachi 
Court in which it Avas intimated that the 
judgment-debtor had not applied to tliat 
Court for stay and that execution might 
proceed. The judgment-debtor, hoAvever, 
appeared the next day and objected and 
an interim order for stay of execution Avas 
passed. On the 27th January 1922, the 
surety Guranditta I\Ial put in an applica- 
tion, saying that he did not Avish to con- 
tinue as surety and asking that his bond 
might be cancelled. That application aa'os 
rejected on the 15th March. Execution 
proceedings then Avent on against the 
judgment-debtor Avhose property Avas at- 
tached. On the 22nd May 1922, it Avas 
agreed betAveen tlie decree-holder and the 
judgment-debtor that the latter should be 
allowed to sell or mortgage the attached 
property for the purpose of raising the 
decretal amount, and that he should be 
given time for a month and a half to pay 


the 29th January 1923, the judgment- 
debtor’s appeal Avas, as has been already 
mentioned, dismissed by the Karachi Court. 
On the IGth August 1923, tlie decree-holder 
applied under s. 145 of the C. P. C. for 
execution again.-t the surety, and the Sub- 
ordiiiate Judge, overruling the latter’s 
objections, has held that execution can 
jiroceed against him. 

It is contended for the appellant on vari- 
ous grounds that he is not liable on his 
security bond ; but before dealing Avith 
these I will dispose of certain preliminary 
arguments advanced for the respondent, 
Avho maintains that the appellant is preclud- 
ed from disputing his liability. It is first 
argued that the appellant's objections can- 
not be entertained because he did not raise 
tliem in his a])plication of the 27th January 
1922, in Avhich he only urged that he did 
not wish to remain a surety any longer. 
The reply to this is that the appellants 
omission to raise objections in his applica- 
tion in no Avay affected the position of the 
decree-holder and, therefore, does not estop 
the aj)penant from contesting his liability 

now that he has become UAvare of his legal 

position. Even if he impliedly admitted 
in his application that the bond Avas 
binding on liim he is not debarred from 
AvithdraAving the admission, Avhich Avas a 
gratuitous one. 

The second argument for the respondent 
is that the order rejecting the appellant s 
application of the 27th January 1922, is 
res judicata. But this argument is unten- 
able as the order Avas not open to appeal, 
since the surety Avas not a party to the 
nor Avas he a party to tlie execution proceed- 
ings at the time Avhen the order Avas made. 
It Avas not until an application Avas 
for execution against him in August IJ- 
that he became a jiarty to the execution 
proceedings. On this point see Ravianathaii 

Pillai v. Doraisicami Aijyargar (1). 

A thiixl argument advanced for the re- 
spondent is that the surety can raise objec- 
tions only in a suit and not in the execution 
proceedings. To this, however, the lep > 

is that the appellant, though not at first 
party to the execution proceedings, becam 
a party Avhen it AA*as sought to 
the decree against him. His 
have, therefore, to be determined in 


the money into Court. Execution Avas proceedings. , . , 

accordingly stayed till the 7th July, luit I come now to the grounds on wnic 
Avas continued after that date as the judg- (j) 55 Cas. 363; 43 M. 325; 38 M. UJ 65; U k. 
meat-debtor failed to pay the money. On W. 45; (P)20} M. iv. N. 114; 27 M. L. T. 207.i .a 
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appellant disputes his liability and the first 
ground taken is that the Subordinate Judge 
was not competent to take security from 
the judgment-debtor after having stayed 
the execution of the decree. Order XXI, 
r. 26 (1), C P. C., provides that the Court 
to which a decree has been sent for execu- 
tion shall, upon sufficient cause being 
shown, stay the execution of such decree 
for reasonable time, to enable the judgment- 
debtor to apply to the Court by which the 
decree was passed, or to any Court having 
appellate jurisdiction in respect of the dec- 
ree or the execution thereof, for an order to 
stay execution, and sub-r. (3) provides that 
before making an order for execution the 
Court may require such security from the 
judgment-debtor as it thinks fit. The con- 
tention on behalf of the appellant is that it 
is only before making an order to stay 
execution that the Executing Court may 
under sub-r. (31 require security from the 
judgment-debtor, and that, therefore, the 
Subordinate Judge had no power to order 
the judgment- debtor, on the 1th November 
1920, to furnish security when he hafl already 
stayed execution by his previous orders. 
The argument is plausible, but is not really 
sound and the fallacy lies in supposing 
that the giving of the security is ordered 
by the Court. The judgment-debtor is not 
obliged to furnish security but he may or 
maj' not furnish it as he pleases, so that the 
effect of the provision in sub-r. (3), by which 
the Court may before making an order for 
staying execution require security from the 
judgment-debtor, is merely to empower the 
Court to make the stay order, which it has 
to pass under sub-r. (1). conditional on the 
giving of security. Looking at the matter 
in this way I think that the order of the 
4th November 1920, calling upon the judg- 
ment-debtor to furnish security by the 13th 
December, was within the Court’s powers, 
as it amounted merely to renewal of the 
previous stay order coupled with the con- 
dition, which was authorised by sub-r. (3), 
that the judgment-debtor should furnish 
security, failing which execution would 
prooeed against him. I, therefore, overrule 
the first contention. 

The next contention put forward for the 
appellant is that the security-bond is not 
properly stamped in accordance with s. 15 
of the Stamp Act, having been written on 
plain paper bearing only an eight annas 
Court-fee stamp instead of being written 
Upon a paper stamped with an impressed 


stamp. In regard to this contention two 
]>reliminary objections are raised on behalf 
of the respondent. One is that the bond 
had already been admitted in evidence and 
that under s. 30 of the Stamp Act its arlmis- 
sion cannot be called in question. There 
is, however, no force in the objection, as 
there was no order passed admitting the 
bond in evidence after the surety had 
become a party to the proceedings. As 
soon as lie became a party in August 1923, 
he pleaded that the bond was not pro- 
lierly stamped, and it was only in the 
order under aj^peal that a decision was 
given on tlie point. The second reason 
urged on behalf of the respondent for not 
entertaining the plea as to insufficiency of 
stamp is that the appellant's Counsel with- 
drew the plea on the 17th November 1923. 
This objection also has no force, as, not- 
withstanding the withdrawal of the plea in 
the lower ('ourt, s. 35 of the Stamp Act 
is an absolute bar to the bond being acted 
upon unless it is duly stamped. 

C’oming to the merits of the appellant's 
contention as to the bond not being properly 
stamped Counsel for the resj^ondent argues 
that the bond was properly stamped with 
a Court-fee stamp of eight annas under 
Art. 6 of Sell. II of the Court Fees Act, 
liaving been written in pursuance of 
an order made by the Court. I cannot, 
however, agree that the bond was written 
in pursuance of such an order, for, as I 
have pointed out above in dealing with 
the appellant’s first contention, the Court 
could not compel the judgment-debtor to 
furnish the security, but it was optional 
with him to furnish it or not as he pleased. 
What the Court had ordered was that 
execution should be stayed and the furnish- 
ing of security was really not part of its 
order, but was the condition which it 
attached to the. order, Dwarika Nath Dey 
Chowdhury v. Sailaja Kanta Mallick (2) 
is in point, in which it was held that a 
security bond taken on an order for stay of 
execution must be stamped in accordance 
with the Stamp Act and cannot be written 
on a plain paper bearing a (;)ourt-fee of 
eight annas. I agree, therefore, with the 
appellant’s contention that the bond is not 
properly stamped. 

I also agree with his third contention, 
namely, that he is not liable on the bond* 
as the consideration for it failed. Tlie coxi- 
er) 43 Ina. Cas. 376; 21 C. W. N. 1150. 
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s deration for the appellant’s promise was 
the decree-holder's forbearance to ]')roceed 
with the execution of his decree ae:ainst the 
judgment-debtor ^lending the decision of 
the ap])eal in the Karachi Court. In spite 
of the security having been furnished the 
decree-holder waited onlv a little more than 
a month, and then, as has been pointed out 
above, went on with the execution of the 
decree against the judgment-debtor. This, 
1 consider, is a sullicient reason for hold- 
ing the appellant to be free from liability. 
It is observed on page 481 of \'ol. 15 of 
Halsbury's Laws of England that 'hvhere 
the consideration for the surety's promise 
is the forl^earance to sue or to continue 
legal proceedings against the principal 
debtor all stipulations on the sul)ject which 
constitute part of such consideration must 
l)e strictly comt)lied with or the surety will 
inT be bound," and again on page 515 it is 
remarked that “total failure of t he consider- 
ation for the surety’s promise of guarantee 
will discharge him.” 

A fourth contention is that tlie decree- 
holder was not entitled after tlie dismissal 
of the j udgment-debtoi ‘s a))peal to seek to 
enforce the decree against the surety with- 
out first endeavouring to recover the decretal 
amount from the judgment-debtor. I think 
there is no force in this contention as the 
bond provided merely that the surety would 
be responsible if the judgment-debtor failed 
to pay, and it contained no pi’ovision that 
the decree-holder was to attempt to recover 
his money from the judgment-debtor before 
he could take proceedings against the 
su rety. 

Lastly’’, it is contended that the appellant 
is discharged from liability by the agree- 
ments entered into between the d«-» ivc' 
holder and the judgment-debtor without 
liis consent. There was first the ugreemetit 
of the 1st March 11)21, by which the interest 
payable under the decree was raised from 
G to 9 per cent, per annum, and afterwards 
the agreement of the 22nd ^May 1922, by 
wdiich the decree-holder gave the judgment- 
debtor time for paying the amount due 
under the decree, and it is r*ontended tliat 
the surety was discharged by the first 
agreement under s. 133 of the Contract Act 
and by the second under s. 135. I do not 
agree with these contentions. The surely 
was under his bond to be liable for the 
amount that would be held to be due to the 
dec; ee-holder on the decision of the judg- 
ment-debtor’s appeal. He Avould not be 
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liable to pay the enhanced rate of interest 
which the judgment-debtor before the deci- 
sion of the appeal agreed to pay to the 
decree-holdei’. and he was not affected by 
that agreement. Xor was he affected by 
the second agreement, by which tin e for 
payment was given to the judgment-debtor, 
since the bond that he himself had executed 
contemplated that execution proceedings 
were to be stayed against the judgment- 
del)toi' up to the time of the decision of the 
appeal. 

My conclusion is that the appellant is for 
two reasons not liable on the security-bond, 
namely, (1) that the bond is not properly 
stamped, and (2) that consid( ration for the 
l‘)ond failed in conse(|uence of the decree- 
holder’s own action in proceecling with the 
execuition of the decree against the judg- 
ment-debtor. I accordingly accept the 
a|)peal and set aside the order of the lower 
(’ourt, but leave the parties to bear their 
own costs. 

z. K. Appeal accepted. 


MADRAS HIGH COURT. 

Oriuixal ChviL Spit Xo. 699 of 1923. 

March 27. 1925. ^ 

Present: — Mr. Justice Waller. 

PACHAYAMMAL— PlainUff 

versus 

DEVAXATMMAL-DEFE^•D^^•T. 

Fraud — Suit to recover property — Defendant, uhe- 
ther can allege his own fraud. ' 

Where it is found that both the parlies to a Miit 
have been guilty of fraud in connection with the 
transaction in respect of which relief is clairned. that 
j)a(ty fails who has first to allege the fraud in which 
he j>artl(’ipated. irrespective of the fact whether he 
is plaintiti' or defendant in the suit. IP- ””o ^^’1- ^-1 

Ilia suit by a plaintilT to recover possession of 
property to whioli he alleges title by jiurcliase. it is 
not open to the defendant to show that the funds 
for the purclinse were provided by him by means of 
a fraud practised on a third person to whicli he and 
the plaintiff were both parties. In such a c^ise as the 
defendant cannot succeed without alleyinir his own 

fraud, the plaintiff's suit must succeed, [ihid.] 

Mr *8. Guruswarni Cliettiar, for the Plaint- 
iff- , j 

Mr. G. Srinivasachaj'i for Mr. Mahomed 
Ibrahim Sahib, for the Defendant. 

JUDGMENT.— The suit is as ragards 
the title to and possession of a house. 
Plaintiff alleges that she bought the lOUse 

for Rs. 2,800 in August 1917 and allowed 
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the defendant, who is her brother’s widow, 
to occupy part of it. As the latter is now 
setting up a title in herself, plaintitT sues 
for a declaration of her title and possession. 
Defendant replies that she bought the 
house with owni funds in the name of 
plaintiff “for fear of her dayadies" why, if 
the funds were her own, she should have 
been afraid of her husband’s dayadies is 
not apparent. The reason, of course, is that 
if her real defence is true, the funds out 
of which the house was acquired were not, 
strictly speaking, hers at all. What hap- 
pened was this. Defendant, a widow in 
possession of her husband’s estate, sold part 
of it, a house in April 1917 for Rs. 2,800. 
The reversioner at once filed a suit impeach- 
ing this and other alienations by the 
widow. In August, the house now in ques- 
tion was purchased by plaintilY for Rs. 2,800 
precisely the same amount as had been 
received by defendant for the sale in April. 
In October defendant filed her written 
statement in the reversioner’s suit, pleading 
that th: alienations had been for necessary 
purposes. In March 1918, a compromise 
was arrived at, the reversioner accepting 
the sale for Rs. 2,800 as having been bona 
fide and for nece.s.sary i>urpose.’’ Had he 
t)een aware that the proceeds had been 
devoted to the acquisition of anotlier house 
by defendant, in the name of a third party, 
he would ceitainly not have agreed to the 
compromise. 

d'he real defence, tlien, is this : — That 
defendant sold part of iier husband’s estate, 
purchased a house in plaintiff's name out 
of the proceeds and successfully deluded 
the reversioner into believing that the pro- 
ceeds had been devoted to the payment of 
debts binding on the estate. It is, I think, 
clear that if the positions of the parties 
were reversed, that is to say, if defendant 
came into Court as a jilaintiff and asked 
for relief against plaintiff as a defendant, 
on the basis of her present story, she would 
be non suited. As matters stand, she is a 
defendant in possession and there is a 
considerable >)ody of authority, in favour 
of the view, that a litigant in her position 
is entitled to show tlie real nature of the 
transaction, as against a confederate in the 
fraud; in pari delicto potior est conditio 
possidentis. The decisions are summarised 
in Roghupati Chatterjee v. Nrishingha Hari 
Das (1), a case of a fraudulent conveyance 

(1) 71 Iml. Cas. 1; 30 C. L. 3.491; (1923; A. I. li. 
(03 90 . 


m ^ m 
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in which the grantor was allowed to plead 
his own fraud in defence against a suit by 
his confederate, d'his luling expressly dis- 
sents from Sidlingappa v. Ilarisa (2', where 
it was held that the defendant could not 
set up his fraud against a claim to im- 
moveable property conveyed by him to a 
henamidar. The Bombay case has 1 ecu 
followed in Madras, Voddina Kaniavin v. 
Gudisa Mawayya (3) in which (’oults- 
Trotter, J., pointed out that the effect of ilie 
decisions was that “that party fails who first 
has to allege the fraud in which he partici- 
pated.” 

The question is one of public policy and 
I think that public policy will be best 
served by following the rule that a man 
should not be allowed to plead his own 
fraud. As Sir I^awrence Jenkins showed in 
the Bombaj’ case, it is tlie rule whicli “will 
be most apt to deter persons from frauds of 
this kind.” It is tlie fraudulent grantor, who 
expeet.s to extract the entire, or the main 
beiieht from the fraud. And if he realises 
that the law will give him neither a i-emedy 
nor a defence against his confederate, the 
temptation to commit the fraud will be 
minimised. In this case, plainlilY has a 
title by purchase, wliich is, on the face of 
it, perfectly valid. I find that it is net 
open to defendant to show that it was she 
that provided the funds for the purchase, 
by means of a fraud on the reversioner, to 
which she and idninlilY were parties. 

Issue No. 1 is found against defendant. 
There will be a declaration of plaintih's 
title and a decree for possession with costs. 
I^laintiff claims mesne profits at the rate of 
Rs. 20 per month, for 18 months, before the 
date of the suit. Profits will be allowed, at 
that rate, for the period claimed, upto the 
date of delivery. It should be noted that, 
as a result of tiie view taken by me, defend- 
ant was not permitted to adduce any evi- 
dence. 


V. K. 



K. Suit decreed. 

(2) 3*1 n. 40.">; 0 Bom. L. K 542. 

43 Incl. (Jas. 352; 32 M. h. J. 4f 4. 
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LAHORE HIGH COURT. 

Civil Revision Xo. (>80 nr 11)21. 

May 2, 1925. 

Present:— Mr. Justice LeKossignol. 
TEJA SIXGH — I^L.MNTiFF -Petitio.ser 


versus 

Firm IvALYAX DAS-CliET RAM and 

A X OT H E K — I ) E F E N D A N T S — R I- S I ’O X I) I- X' TS . 

Transfer of Tropertij .Vcl I \' <>f 
Assignment of debt Writing. uhethcr ncccssarij 
Applicability Of -I'X to Tunjah -Cii il Procedure ('ode 
(Act V of lOOS), s. llo Refusal to recognise oral 
assignment - Irregularity Re.rision. 

Althousli tliti f’qiiilable principles uniicrlyin" the 
Transfer of Property A«-t are followed in th-- Punjab, 
the Act itself, with its technicalities, does not apply. 

An assignment of a dcl>t necl not necessarily l>e 
ert'eete<l in writing, and where a Court refuses to 
recognize an assignment which is otherwise j. roved 
and admitted by the a.ssignor liimself, merely on the 
gromul that it was not made in writing, its action 
amounts to an irregular exercise of jurisdiction, and 
i.s open to correction in revision. 


Civil revision from ti decree of the Sub- 
Judge, Rawalpindi, dated the 18th February 

1924. 

Mr. Anant Rum Khosla, for Hhai .1/an 
Singh, for the Petitioner. 

I)r. >fand /vtPforthe Respondents. 


JUDGMENT. — This application arises 
out of an action brought on the following 

fsc ts * 

The defendant firm borrowed Rs. 200 
from Indar Singh, defendant No. 2, and 
executed an acknowledgment of the debt 
in the books of defendant No. 2. Defendant 
No 2 assigned the debt to the plaintiff who 
brought an action for recovery and arrayed 
defendant No. 2 as a formal defendant. 

The Courts below are agreed that the 
document executed by defendant No. 1 
was for consideration, but the learned 
Senior Subordinate Judge accepted a con- 
tention urged for the first time before him 
to the effect that the assignment was bad 
in law inasmuch as it had not been made 

in writing. • • i 

Now although the equuable principles 

underlying the Transfer of Property Act 
are followed in the Pun.iab, the Act itself, 
with its technicalities, does not apply, and 
the learned Subordinate J udge committed 
an irregularity in relying upon that Act to 
dismiss on a purely technical point a claim 
which he otherwise held to be just and 
equitable The assignor was made a party 
to the suit and he admitted the assignment 
of the debt to the plaintiff. The only de- 
fence on the merits was that the debt was 
without consideration. That the debt was 


for consideration has been held by the 
( 'ourts below. 

1 accordingly accept tlie application and 
restore the decree of the first Court; but 
as the assignment of the debt does not 
seem to have been effected in the ordinary 
course of business. I leave the parties to 
bear their own costs throughout. 

z. K. Application accepted. 


RANGOON HIGH COURT. 

Civil Miscellaneofs Appeal No. 98 

OF 1924. 

February 9, 1925. 

Present : — Mr. Justice Carr and 
Mr. Justice Rrown. 

LIM KAR CHANC — Appellant 

re rs^is 

T. S. CHETTY FIRM— Re.spondknts. 

Ciril Proreiluj'e Code (Act V of lUOS), (). XXf, r. 
SO Decree against parinei'.ship Execution against 
jnirtner, leave />»;• — Liahility, dispute. r..s to - Deputy 
Registrar, power of, to determine dispute -Procedure. 

I'uder the Kangoou High Original Side RuPs 

the Deputy Registrar is given powers to deal with 
applications for leave to execute a flecree under O. 
XXl. r. 50 (2) of the C. P. C. Where, however, the per- 
son against whom the decree is sought to l)e executed 
disputes his liability under tlie decree, the Deputy 
Registrar has no power to try and determine the 
(piestion and the matter must be determined by the 
Court, [j). 779, col. 2.j 

Miscellaneous appeal from an order of the 
Original Side in C. M. No. 06 of 1924. 

Mr. Young, for the Appellant. 

Mr. Cotvasji, for the Respondents. 

JUDGMENT.— The respondent Cliet- 
tiar Firm obtained a decree against Lini 
Chin Tsong and the firm of Lim Soo Hean 
and Company on the Original Side of this 
Court. In Civil Miscellaneous No. 66 of 
1924 they applied to the Court to be allowed 
to execute their decree under the provisions 
of r. 50 of O. XXI of the C. P. C., against 
the appellant, Lim Kar Chang on the 
ground that he was a partner in the firm of 
Lim Soo Hean and Company. Lim Ka** 
Chang denied the partnership and the ques- 
tion as to the whether he was or was not a 
partner was heard and decided ^ 
Deputy Registrar. On the 2nd May IJ^ . 
the Deputy Registrar found that the 

lant was not a partner and dismissed tlie 
respondent's application. On the 5th June 
the respondent filed an application 
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ing that the matter might be referred 
to the Court for orders. Orders were 
passed for the matter to be referred ac- 
cordingly and the 9th June was (ixed for 
the hearing of the matter by tlie ('’ourt. On 
the 9th June the Court was closed and the 
matter was beard the next day. In the 
meanwhile the respondent had filed a fur- 
ther aflidavit and asked to be allowed to 
refer to the record in (?ivil Regular Xo. 309 
of 1923 which had not been before the 
Deputy Registrar. There is nothing in 
the proceedings to show that the appellant 
• had any notice of this application or of the 
affidavit. On the 10th June, the learned 
Judge on the Original Side heard the Ad- 
vocates for the parties and passed orders. 
He refers to the evidence which was before 
the Deputy Registrar and also to the records 
which he was asked to consider after the 
matter had been decided by the Deputy 
Registrar. He came to tlie conclusion that 
the appellant was a partner and gave the 
respondent leave to execute the decree 
against him. It is against this order that 
the present appeal is preferred. Various 
grounds have been set fortli in tlie memo- 
randum of appeal, but the substantial 
points which have been taken are two in 
number. The first point is that the applica- 
tion to have the matter referred to the J udge 
■was not made until after the expiry of 
the right allowed by the rules for such an 
application. The second point is that the 
Trial Court should not have admitted the 
record in Civil Regular No. 309 of 1923 
without giving the appellant liberty to 
explain himself. It appears to us that there 
is considerable force in this second ground. 
In the course of his order the learned Judge 
remarks, “Mr. Chari complains that this 
record was not put to his client when the 
application was heard by the learned Deputy 
Registrar so that his client was deprived 
of an opportunity of giving an explanation 
with regard to this petition. Having regard 
to the records in the Small Cause Court 
in which the respondent on tliis petition 
describes himself on oath as a partner in 
the firm of Lim Soo Hean and Company, 
the record in Civil Regular No. 309 of 1923 
of this Court and of the petition filed by 
the respondent in consequence of it, the 
only opportunity which I can see the re- 
spondent has been deprived of is that of 
committing further perjury.” It is quite 
clear from this passage in the order that 
objection was taken at the time of the hear- 


ing of the matter before tlie Court to the 
admission of these records without giving 
any opportunity to the appellant to explain 
them and the reasons for not allowing the 
ajipellant such an opportunity do not seem 
to us to be sufficient. It is, in our oiunion, 
quite impossible to hold that the appellant 
could not explain what appeared in the 
records and could not liave placed suflicient 
material before the Court to sliow that the 
records did not establish the ])artnership, 
without allowing him any opportunity of 
doing so. The matter was an im])ortant 
one, the etTect of the order being to render 
the appellant personally liable on a decree 
for a large amount, and we do not think 
that the learned Judge on the Original 
Side was justified in ado'>ting the pro- 
cedure he did. The appe lant has, there- 
fore, in our opinion, made out sufficient 
groumls for ordering a further empiiry 
in the matter. It seems to us further 
that the whole procedure adojited with 
regard to the api)lication of the re- 
spondents was wrong. I’lider the rules 
framed as to the matters which can be dealt 
with l)y a Deputy Registrar, a Dei>uty 
Registrar is given power to deal with ap- 
plications for leave under O. XXI, r. 50, sub- 
r. (2) of the C. P. C. I 'nder that clause when 
a decree-holder makes a claim, such as he 
has made in this case, he may apply to the 
Court which passed the decree for leave to 
execute the decree against the person he 
alleges to be a partner. If the person in 
(piestion does not disi)ute his liability, the 
C’ourt can then grant leave, but if the 
liability is disputed, the liability must 
be tried and determined, d'he Deputy 
Registrar clearly would not be able to 
try and determine an issue in suit and 
it seems to us clear that lie had no power 
to try and determine the issue as to whether 
the appellant was or was not a partner. In 
this view of the matter, tlie point taken in 
the memorandum of appeal as to the failure 
onthepartof therespondents to applywithia 
eight days to have the order of the Registrar 
referred to tlie Court need not be considered. 
In our opinion the matter should have been 
put before the Court to be tried before the 
Court as soon as the appellant denied liis 
liability and it seems to us that in the cir- 
cumstances of the case that is what should 
be done now. We accordingly set aside the 
order granting leave to the respondents to 
execute the decree, and direct that the 

liability of the appellant aa a partner under 
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tile (irr’ice l e tri^d nml (determined l.'V the 

'Idle rO'iioiKhMit will t’ay the appel- 
l.iiit hiri r-o^ts in this apt>e^^l- Advocates 
fee five ^old lU', :■ 

;/ i;. " i'rrdcr szt aside. 


MADRAS PIIGH COURT. 

Original Slot; Appf.al Xo. 8.3 or U)24. 

August 21. 1!)23. 

Prescnf:—S[r Victor Murray Coutts 
Trotter, Kt., (;hief Justice, and 
Mr. Justice Vi.swanatha Sastri. 

(iAXDHA HOlUAAU-PLAiNTirP' 

Appf.i.iant 

I'er.^its 

JAN GO HASSAN Dlfkndant 

Hfsponoen'I'. 

Contract Art -IX <•/ -Clmrti'r parhi 

Ship clKirtrred for I'arlicnhir irnturr \'rnnirc frns- 
tratcl—A'limirt^ tiri'jht. irlftli' r <--t n lx- rrmn red 
A r-harteivd ^liip n"t a i'omin<->n carrier and a 
coiitracl in n-spcct thereof is not oxi*ln<if«l fmm the 
operation of ihi’ Coutiact Aot, [p 7Sl. C"!. 1 1 

\V!u*th('r '>\ 1 .''hip is <\ c^HHinon cAiiioi ui 

not. advanoo ireicht ]>ai'l in respoct of such a sliip 
can be recovered baek l>y ihe •^iiipper on llie tnistra- 
tion of tlie venlnrc for wiiioh die sliip was chartered. 

p. 7S2, col. I.] , f • w 

The linldlity in Kn^land to recover aavance freight 
on the frustration of the venture is (h-rived from 
th“ f'cneral princijdes of tlie ('oiumon Law and not 
from any supposed peculiar in- ident atlachins to 
maritime contracts of atTrei<itUm('nt, so that inatteis 
relating? to the recoverability of freifflit paid in ad- 
van'‘e althou^^h thev happen to occur in a charter 
partv -which is a maritime document of afFrcisjhtrnent 
are nevertheless to be regarded as beinj? re^tulated by 
the ordinary Common Law or Statute Law, whether 

Kfiijlish or In<lian. fp. 781. col. '2 \ ^ 

Blakrlev v. Muller d- Co., (1003' 2 K. IL -OOa: 6- 
J P 51; 88 L. T, 90; 10 T. L. R. 18G. rehed on. 

The plaintiff chartered two steamers belonffin? to 
th“ defendant for the carria.sre of rice from Akyab to 
th“ Coromandel coast. It was within the knowledge 
of both parties that the importation of rice was at 
the time permitted only if and when a cei titicate for 
importation could be obtained from the Food (.on- 
trollcr Tile certificate could not be obtained and the 
execution of the contract became impossible. In a 
suit by the shipper for recoyeiy of monies J® 
the shipowner as advance freight under the charter 

^^lleld that the venture for which the ship had 
been chartered having been frustrat-d plaintitT was 
entitled to recover tlie a<lvance freight paid by him 
to the defendant, [p. 780, col. 2.] 

Appeal from the .judgment of Mr. Ji^tice 
Waller, passed in tlie exercise of the Ordi- 
nary Originnl Civil Jurisdiction of the 
Hiffh Court in O. S. No. 0 of 1920. 

Mr S. Srinivasa lyer.iov the Appellant. 

Mr. K. Sandara Rao, for the Respondent. 
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JUDGMENT,— This case raises a point 
of some interest that has been much dis- 
cussed in the Englisli Courts and has very 
recent Is’ been the subject of a decision by 
Mr. Justice Macleod as he then was sitting 
ill the High Court of Jiombay [Boggiano cC- 
Co., v.Arab Steainer.s n).J It is noteJisputed 
by the appellant that if Mr. Justice Mac- 
leod’s judgment is correct he is out of 
Court. The defendant was the owner of 
two steamers which were chartered by the 
plaintiff for the carriage of lice from 
Akyab to tlie Coromandel coast. The im- 
portation of rice was only permitted^ 
and Mr Justice Waller, the Trial Judge, 
has very rightly found that this was a 
fact ])erl'ectly within the knowledge of the 
parties, if and when a certificate could he 
obtained from the I' ood ControlltTr. I he. 
learned Judge has also rightly found and 
this part of his jmJgment is not challenged 
that neither parly to the contract commit- 
ted himself to a guarantee that such a 
certificate would be forthcoming. As to 
that no question arises and the learned 
Judge, therefore, thinks that the execution 
of the contract became impossible owing 
to an act which is neither under the con- 
trol of the parties nor one wliich they had 
put themselves in the position of having 
wairanted to be in existence, namely, the 
certidcate. In these circumstances, the 
shipper says that he is entitled to be paid 
back certain moneys which he had paid to 
the ship-owner and these moneys are de- 
scribed in the contract as being paid for 
freight at the rate provided for m the 

charter party, ^ 

“ 1 Rs. 450 onlv advance on acceptance 

of charter party and to be dediu-led from 

the freight of the second ship. 

2. Half of the freight to be paid as ttie 

vessel reaches Akvab and takes the cargo. 

3. The balance freight to be paid as tne 
A'essel reaches the port of destination. 

It is sought to be said by the appellant 
iQ this case that this contract between h 
parties is not to be regarded as Aeins 
governed by the general law of India la^ 
down in the Contract Act but b> the 
English Common Law. The appella"^. 
Vakil has very properly A"® ^ ,he 

tion that in circumstances ppg 

present the money that Pa^^f^ 

band to the other is recoverable b.vln^^^_ 

Law but irrecoverable by the En^li- 

iXj 33 lad. Cas. 530; -10 B. 529; Is h- K. 1*6. 
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mon Law. If that were all that has to be 
said about it, it is quite plain lliat we 
should have to be guided by the Statute 
Law that oiitains in this countrv and sluaild 
not bejustilied. in going ])ast the Indian 
Statute to the Lnglisli Common Law; but a 
very ingenious argument is put forward, the 
same arguin'ent that was really }uit forward 
in the Bombay case. It is said that a ship 
in this position is a common carrier and 
that in accordance with the decision of the 
Privy Council in Irrawaddy Flotilla Co. 
V. Bugwandaa (2), the contract between 
the parties is not to be supposed to he 
governed by the Indian Contract Act but 
by the English Common Law regarding the 
liabilities and rights of common carriers. 
It is said that the moment you show that 
a person is a common carrier you have 
proved the existence of a certain type of 
contract of a special kind which according 
to the Privy Council decision is not govern- 
ed by the provisions of the Indian Contract 
Act. There appear to me to be two objec- 
tions and the tirst is this that it is more 
than doubtful whether a ship under charter 
as distinct from a general ship taking the 
goods of several shippers under separate 
bills of lading on the same voyage is pro- 
perly described as a common carrier at 
all. It is not necessary to decide that 
point fortunately in this case but it is one 
that has been frequently discussed in 
commercial circles and amongst commercial 
lawyers for the past 70 years and there 
are a very considerable number of expres- 
sions of ‘opinion by eminent commercial 
lawyers on the Bench that a chartered ship 
is not a common carrier. If that be right, 
the appellant’s case is ended at once. It 
appears to me that we cati put tlie case on 
an even more solid footing than that in 
the following way. Let us assume that 
in a contract of carriage by sea, all those 
features which are peculiar to the contract 
of affreightment are governed by the Eng- 
lish Common Law and, therefore, would not 
be touched even in this country by the pro- 
visions of the Indian Contract Act. But 
there are other incidents in the relation of 
ship owner and shipper in a contract of 
affreightment which are in no way peculiarly 
conlined to a contract of affreightment and 
which are independent of the special pro- 
visions of maritime law. That that is so, I 
think, is clear from many of the cases which 

19) 18 C. 02.^: 18 I. A. 121; 15 Ind. Jur. 103 & 512; 

0 Sar. P. C( J. 10; 9 Ini Did, (x. s.) 113. 


V. JANOO IIASSAN. 781 

were cited before us, so that the (piestion 
narrows itself down to this, is money ]'aid 
in the present circumstances hy way of nn 
atlvance freight a special feature of a cs n- 
tract of affreightment deriving all ils valid- 
ity and force from the law marilime or <i(.es 
it dei'ive its validity and force from ilje 
general English (’’oinmon Law. 'I'iie an.sweris 
to be found in tlie decision of tin* Divisional 
Court in Blakeley v. Muller F ('o. (.‘3) which 
is reported as a hiot-note to the Cirii So rice 
Co-operative Society lAd. wiioierul Steam 
Xaviyation Co. (-1). There (diannei, J., 
dealing with one of the coronation cases as 
tiiey are commonly called exjn-e.ssly say.^ 
that it is an incident of the English Com- 
mon Law and says that it is the same ])rin- 
ciple of the Common Law which prevents 
the refunding of advance freight on a 
charter party where the voyage is not com- 
pleted and the freight, therefore, not earned. 
That way of putting it was assented to in 
the judgment of the Earl of Ilalshury, L. (h, 
Lord Alverstone, C. .l and Cozens Jlaidy, I,! 

J. , where, after citing the ])assage which I 
have read, the Earl of llalsbuiy, J... C,, says 
he concurs with every wor<l of that. If tliat 
be tlie rigiit principle that was laid down 
by Channel, J., it follows tliat the liability 
in England to recover advance freight on 
the frustration of the venture is derived 
from tlie general principles of the Common 
Law and not from any supposed peculiar 
incident attaching to riiaritime contracts of 
aiTreightment. Tliat being so, even if a 
chartered ship is a common carrier, the 
answer would he that matters relating to 
the recoverability of freight paid in advance 
although they happen to occur in a ciiar- 
ter party which is a maritime document of 
affreightment are nevertheless to be regard- 
ed as being regulated by the ordinary Com- 
mon Law or Statute Law, whether English 
or Indian. Then you get back to this posi- 
tion; that being the Common Law of iJie 
land or the Statute Law of the land and the 
general principle is different in India from 
what it is in England. Therefore, just as 
we sliouid apply the Common Law in Eng- 
land, so we should apply the express Statute 
that is obtaining in India. It, therefoie, 
seems to me that we should take the view 
that whether a chartered-ship is a common 

(3) (1903) 2 K. H. rOOn; C7 J. P. 51; 88 L. T. 00- 19 
T. L. K. 1?^G. 

(-1) (19031 2 K. n. 75G; 72 L. J. K. P. j).3.3; 52 \V 

K. 181; 89 L. T. 429; 20 T. L. U. 10, 0 Asp, 51 c* 
477. 




GURPAS MAL-RAM LAL V. RAM LAL. 


[fil I. C. 1925] 


carrier or not, nevertheless the geneial 
])rinciple nf the Indian Contract Act applies 
and advance frie^ht when paid can be re- 
covered back by the shipper on the frustra- 
tion of the venture. 'I’liat aiipears to be 
in accordance with the view expressed by 
Phillips and Odgers, JJ., in ^Sivayiadian 
Chettiar v. Batchu Snrayya (5). Our deci- 
sion is also in accordance with that in 
{Boggiano<k Co. y. Arab Steamer.'i.ii) with 
which we respectfully agree. The appeal 
will be dismissed with costs. 

V. X. V. 

z . K . A /> pc a I di .y m i ssc d . 


(.')) s7 In.l. Cas. \ 27 : IS M. L. J. nr»; 'Jl 
.M. \V. X. :503; A. 1. R. (M.l 

•13'.). 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 278 of 1925 

May 28, 1925. 

Present: — Mr. Justice Abdul Raoof. 

Firm (UJUDAS MAL-KAM LAL and 
OTHERS — Plaintiffs — Appellants 

versus 

HAM LAL — Defend.ant— Responoent. 

Contract Act {IXt'f IS7J\s..',l) \Va'jerin>j mntracf 
-I ntcntion of prii-ties -C'ircum.'Stantinl evidence — 
Ai>i)eal, t^econd — CindiiKj of fact. 

In order lo determine whether a contract is a 
wa^crinjj contract what the Court is concerned with 
is the intention of the contractinp: parties, but in 
order to lind wlial the intention was. the (.’ourt is 
entitled to consider the position of the parties, the 
history of the dealings between them ami the sur- 
rounding; circumstances of the case. [j). 78.'b col. 1.) 

A contract for the sale of a certain quantity of salt 
was entered into by the Salt Department with one 
K and tlie Salt Department issued a checpie promis- 
ing? to deliver the salt at a certain time. K trans- 
ferred this cheque to S on receipt of profits calculated 
according to the market price, and similar transac- 
tions were entered into by various transferees of the 
cheque and on the occasion of each transfer each 
transferee paid the profits on the basis of the prevail- 
ing market rate. In a suit by the last transferee to 
recover from the last transferor the amount of profits 
])nid to the latter and also the amount of loss incurred 
hy the plaintiff on the transaction, the lower Appel- 
late Court arrived at the finding that it was not 
intended by tho parties that actual delivery of the 
salt shouhl take place and that the contract was a 

wagering contract; . 

Held, that the finding as to the. intention of the 

parties being one of fact based upon the circumstan- 
tial evidence in the case, was binding on the High 
Court in second appeal, [p. 782, col.2.] 

Second appeal from an order of the Dis- 
trict Judge, Jhelum, dated the 6th Novem- 
ber 1924. 

Mr. Nanak Chand, for the Appellants. 

Dr. Nand Lai, for the Respondent. 


JUDGMENT.— This was a suit for the 
recovery of a sum of money on account of 
loss incurred and also for the recovery of 
profits amounting to Rs. 360 paid to the 
defendant by the plaintiff under a con- 
tract, dated 18lh July 1918 marked Ex. 
P 1. Ry this contract the rlefendant had 
sold 450 maunds of salt to be delivered in 
the months of 51arch and April. The 
original contract was entered into on 
11th Se[)tember 1917 between the Salt 
Authorities and the firm Kalyan Das 
through Sunder Das who had deposited 

Rs. 6il Jl-6 in the Treasury at Find Dadan 

Khan for purchase of 150 maunds of salt 
from Khewra Salt Mines. The Salt^ Au- 
thorities had issued a chetpie No. 78/610 
promising to deliver the salt in March and 
April 1920. Firm Kalyan Das transferred 
this cheque to Shaunka 5Ial-Ram Das on 
receipt of profits calculated according to 
the market price. Similar transactions 
were entered into by various transferees and 
on the occasion of each transfer each trans- 
feree Iiad paid the profits. The present 
suit was instituted on 13th February 1921 
by the ])laintiff against Sukh Dayal-Ram 
Lai who had received Rs. 3(50 as profits from 


he plaintilf and had promised to deliver 
tailway receipt on payment of Rs. 611-11-6 
he price of 450 maunds of salt. The suit 
ras resisted principally on the ground that 
he contrac': was a wagering contract and 
hat the plaintiff was not entitled to sue on 
:. The first Court granted a decree for 
ts. 360, the amount which the defendant 
ad received as profits and the rest of the 
laim was dismissed. Both pai'ties appeal- 
d with the result that the suit was dismiss- 
d in toto. the Appellate Court holding that 
he contract was a wagering contract. Ihe 
ilaintiff has come up in second appeal and 
he finding of the Appellate Court upon 
his point has been challenged on the 
[round that it is not based upon any evi- 
.ence. The question to be determined 
;as whether it was intended by the parties 
0 the contract that delivery of salt was to 
ake place. The finding of the '7^' 

.ellate Court is in the negative. The foi- 
□wing passage in the judgment clear 
hows' that the finding is based upon cir- 
umstantial evidence and it is only upo 
his class of evidence that a conclusion can 
)e arrived at in a matter of this kind . 

“In the present case it appears 
hough dealings took place in these 
1) it is the original purchaser of the san. 
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who is recognized by the Salt Department 
and to whom delivery is actually made. (2) 
The so-called cheques are not apparently 
bearer securities entitling the holder who- 
ever he may be to take delivery. (3) In the 
present case it is clear that no document was 
handed over to the plaintiffs. (4) Seeing that 
the delivery was obviously likely to lie 
much delayed and the actual date of deliveiy 
was doubtful, 1 consider that there was 
never any intention either to make or take 
deliver\' of the salt.” 

In Doshi Talakshi v. Shah Ujavisi Velsi 
(1) the learned Chief Justice made the fol- 
lowing pertinent remark at page 231* : 

“It is quite true that we are only concern- 
ed with the intentions of the contracting 
parties, but there arises the important (lues- 
tion, how are we to learn what those inten- 
tions were except from those surrounding 
circumstances ? They and the position of 
the parties and the history of dealings of 
this class are legitimate, though not exclu- 
sive, matters for our investigation into the 
true intention of the parties.” 

The learned Judge then proceeded to 
refer to certain circumstances which were 
not so immediately connected with the con- 
tract in question as those in the present 
case. 

On the finding recorded by the lower 
Appellate Court the suit was bound to fail 
and was rightly dismissed. 

I dismiss the appeal wdth costs. 

K. Appeal dismissed, 

(1) 24 B. 227; 1 Bom. L. R. 786; 12 Ind. Dec. (n. s.) 
688 . 

•Page of 24 B.— 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 744 of 1023. 

November 12, 1925. 

Present: — Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 

MOHAMMAD AYUB — Defendant- 

Appellant 

'VCVSXIS 

Raja SURAJPAL SINGH — Plaintiff — ■ 

Respondent. 

Guardian and ward — Court of Wards, estate 
managed by — Withdrawal of management — Release of 
all claims by ward — Suit by ward against e,mployee 
of Court of wards to recover loss caused to estate, 
whether maintainable. 

There is no privity of contract between a ward of 
Court and the stall employed by the Court of Wards 
to manage the estate of the Ward. A ward cannot, 
therefore, after the Court of wards has withdrawn 
from the management of the estate and has handed 


783. 

over tlie estate to tlie ward nnd oVitnined a ndease 
of all claims from liim, maintain a suit a^^ainst a 
member of the slatY eniploy<‘d by the ('onrl of Wards 
to manage the estate, to recover the amount of loss 

^ 1 1 i nogligcnce of such em- 

ployee of the Court of Wards, [p. 781, cols, 1 & 2.J 

Second appeal from a decree of tlie Addi- 
tional Judge, Aligarh, dated the 31st 
January 1923. 

.Mr. (iuhari Lai, for tlie Appellant. 

Mr. A'. 7*. Astha7ia, for the Respondent. 

JUDGMENT. — TJiis is a defendant's 
appeal arising out of a suit for recovery of 
an amount of money and for reiiditioii of 
account. It is necessary to mention that 
the claim related to two periods, the 
period uj) to the 26th of October 1917 when 
the plaintilT’s estate was under the super- 
intendence of the Court of Wards and a 
period subsequent to that date. The de- 
fendant was a zilladar appointed by the 
Court of Wards for the purpose of collecting 
rents. J’A*en after the release by the Court 
of Wards the defendant was employed by 
the plaintiif as his own zilladar. With 
regard to the first period the plaintiff’s 
claim is that the defendant through bad 
faith, negligence and carelessness allowed 
a sum of Rs. 1,417-11-9 the amount of 
arrears of rent, irrigation, taqawi advances 
and interest due by the cultivators of his 
circle to be lime-barred. He is accordingly 
said to be liable to pay damages for tliis 
amount. As regards the subsequent period 
he is held liable because he has not account- 
ed for sums of money received by him. 
The defendant denied his ' liability to pay 
any damage for the first period and did not 
even admit his liability for any amount 
during the subsequent period. Tiie learned 
Subordinate Judge wlio framed the issues 
first disposed of the preliminary question of 
law wliether the defendant could be made 
liable for damages during the period of the 
superintendence by the Court of Wards. 
This issue was decided against the plaintiff. 
Another Subordinate Judge who succeeded 
him then disposed of the case and i^assed a 
preliminary decree directing the defendant 
to render accounts in respect of the sub- 
sequent period. The defendant submitted 
to this decree but the plaintiff appealed to 
the District Judge and urged that the de- 
fendant was liable even for the period 
during which the Court of Wards was 
managing the estate. The learned Judge 
has come to a contrary conclusion; and 
having allowed the appeal he has ordered 
that the plaintiff is entitled to a decree for 
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rendition of accorint by the defendant of 
the whole amount sued for. viz. Rs. 2.213. 

Under the (’onrt of WaicU Act it is the 
Board of Revenue which is the (’ourt and 
which assumes charge of the estate and 
manages it. The Board, liovvever. may 
app^^bit any stalT it chooses and it veiy often 
happens that in one district there are 
several estates which are under the same 
management and are looked after by the 
same stall'. If any of the servants of the 
C'ourt of Wards failed in his duty to realise 
rents in time and there was negligence 
the t.’ourt of Wards itself should be lialde 
to make good the loss to the plaintiff. But 
when the time for release came and the 
plaintiff granted a deed of release according 
to form No. 40 given in tiie Court of Wards 
Manual under which he released the (''ourt 
of Wards from all accounts, claims or de- 
mands \vhatsoever for and in respect of the 
cash balance, documents and files aforesaid 
or in respect of any act done or suffered by 
the Court of Wards itself or under its 
orders or with its consent in respect of the 
said estate or the management thereof’, he 
abandoned all claim and demand in respect 
of any loss suffered by him owing to bad 
management. The bad management might 
be due to the lack of supervision on the 
part of the Court of Wards or might be due 
to the negligence of the servants employed 
by it. But the release would prevent the 
plaintiff from making any further demands 
in respect of the bad management. It may 

further be said in favour of the defendant 

that the Court of Wards was not acting as 
a mere agent of the plaintiff so that all the 

servants^mployed by it were really the 

servants of the plaintiff. The Board was 
acting under the powers conferred upon it 

by Act IV of 1912 and the servants were 
working under its own orders and were 
™nslble to the Court of Wards. After 
the release the plaintiff cannot now sue the 
manager of the Court of Ward or other ser- 
vanls for damageson account of loss suffered 
bv him in the course of the management by 
the Court of Wards. If the plaintiff’s con- 
tention were to be allowed, the result would 
be that even if the Board of Revenue is ex- 

onerated from all liability by virtue of the 

deed of release the Collector or other the 
Manager of the Court of AVards would be 
still held responsible on account of the 
alleged loss suffered by the plaintim Ibis 

obviously could not have been in the con- 
templation of the Legislature. In our 
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opinion, therefore, there being no privily of 
contract between the plaintiff and the de- 
fen<Iant the fflaintiff cannot sue him for any 
da’iiage said to have been caused during 
the period when the Court of Wards was 
managing his estate and for which period 
he has granted it a release. 

The a])peal is accordingly allowed and 
the decree of the lower Appellate Court is 
set aside and that of the Court of first 
instance restored with costs in the lower 
Appellate Court and this Court including 
fees on the higher scale. 

M.A A. Appeal allowed. 

7. K. 


LAHORE HIGH COURT. 

Second Civil Appeai. No. 3028 ov 1924. 

May 5, 1925. 

Present: — Mr. Justice Abdul Raoof. 
JHANDA MAL and another— Defendants 

— Appellants 

versus 

GOPAL DAS and others — Plaintiffs 

— Respondents. 

l^lcadin(/.i and fivactice- Point not raised by pftftyi 
whether can be raise! by Court- Issue, trial, of. 

A Court should not make out a case for a j^aiiy 
wliich that party has not set up in its pleadings, 
[p. Tso.col. 2.j 

Where, however, an issue can legitimately arise on 
the pleadings of the parties, it must be decided upon 
evidence properly recorded in the case. Ip. 
col. l.J 

Second appeal from a ^lecree of the District 
Judge, Gujranwala, dated the IGth August 
1924. 

Mr. D. C. Rain for Mr. Mehr Chand Maha^ 
jan. for the Appellants. 

Mr. Dev Raj Sawhney for Mr. .1/. L. 

for the Respondents. 

JUDGMENT.— This was a suit for the 

possession of a house which originally be- 
longed to one Harkishen Das. The defend- 
ants are in possession of the house at pre- 
sent. The plaintiffs are the reversioners ot 
Harkishen Das and they instituted the sui 
in their right as reversioners. The relevan 
facts are Plarkishen Das had a son, Nana 
Chand, who predeceased hirn leaving 
widow, .17 us.inimaf G mesh Devi, wim diej 
five months before suit. Harkishen Das 

adopted Anant Ram as his son. 1 s 
was re.sisted on the following grounds. - 
(1) That the plaintiffs had no locus sUnai 

to maintain the suit; 
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(2) lhat Iho house bad come to the defend- 
ants under a gift made in their favour by 
Harkishen Das; and 

(3) that in any case the defendants had 
been in adverse possession of the house for 
more than 12 years and that the idaintiiYs’ 
right, if any, had been extinguished by 
limitation. 

The only question that I have to deter- 
mine at present is wliether tlie defendants 
had acquired an indefeasible title in the 
house in dispute b}'’ adverse possession. 
The other questions arising in the case 
have been set at rest by decisions arrived 
at in the Court below and in the High 
Court. 

On the question of adverse possession the 
lower Appellate Court has found against 
the defendants and the plea of adverse pos- 
session has been overruled. It has, however, 
been contended l^efore me by Mr. I). C\ HallL 
that ill Ganesh Devi, the widow of 
Nanak. Chand, had taken adverse posses- 
sion, and that, as his clients had derived 
title through Musarnmat Ganesh Devi, her 
adverse possession should be tacked on to 
their adverse possession. Incidentally, 
therefore, a question arose whether Musam- 
mat Ganesh Devi had ever taken adverse 
possession over the house in question. It 
was contended for the plaintiffs that as a 
widow she was eiititled to maintenance and 
her possession over the house should be 
considered to have been in lieu of main- 
tenance. On the other hand it was urged on 
behalf of the defendants before the lower 
Appellate Court that, inasnnicdi as Musam- 
mat Ganesh Devi was not an heir under the 
Hindu Law, her possession must be presum- 
ed to have been adverse. The learned Judge 
of the Court below has, however, raised a 
presumption the other way and has held as 
follows: — 

“It is in evidence that some property was 
given to her for her maintenance and under 
these circumstances it may reasonably be 
presumed that the house in dispute was 
given to her for her residence.” 

I have no hesitation in saying that the 
presumption acted upon by the learned 
Judge cannot be justified. If an issue can 
legitimately arise in a case it will have to be 
tried upon evidence as to whether the pos- 
session in the position of a person as Mu-* 
sammat Ganesh Devi was an act adverse or 
under some arrangement with the rever- 
sioners. In the present case, however, this 
npQn the pleadings did. not arise, and 

(0 
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in my opinion the learned Judge of the 
Court below ought not to hav'e allowed the 
defendants-appellants to urge a point 
which did not arise upon the pleadings. 
Tlie df fendants claimed ownership either 
as donees from Harkishen Das or by adverse 
po.ssession by themselves. In fact Jhanda 
Mai, in his statement before the Court on 
the 12th of November 1921, had distinctly 
stated tliat Musaiinnat Ganesh Devi had 
never got possession over the house. The 
defendants had ])leaded that tlie gift in 
their favour was made by Harkishen Das 
but the Trial Court went out of its way to 
hold that tlie gift in favour of the defend- 
dants had been made by Musarnmat Ganesh 
Devi. Mr. Ralli has relied upon this cir- 
cumstance strongly, and has contended 
that, although it had never been pleaded 
l)y his clients that they had derived title 
through Musarnmat Ganesh Devi, tlie ques- 
tion had become material and relevant on 
account of the decision of the fimt Court. 
In my opinion the Trial Court tried to make 
out a' case for the defendants which they 
themselves had never set up. In this view 
I must uphold the decree of the lower Ap- 
pellate Court and dismiss the appeal with 
costs. I order accordingly. 

z. K. Appeal dismissed^ 


ALLAHABAD HIGH COURT. 

Execution Siccond Appeal No. 1468 

OP 1924. 

November 11. 1925. 

Present: — Mr. Justice Sulaiman and 

Mr. Justice Mukerji. 

BINDA PRASAD and another — ; 

Judomest-Debtohs— Appellants 

versus ■ 

RAJ BALLABH SAHAI — Decree-Holder 

— Respondent. 

Civil Procedure Code {Act V of 1908), 5S. II, • 
J’Jxecutio7i of decree -Objection that certain propertij is 
not liable to attachment, dismissal of —Attachment of 
(tthcr property --Objection on similar grounds ns pre- 
vious objection, whether can be taken Ues judicata-^ 
Hindu Law — Joint family— Decree against member— 
Etecution against sons after death of judgment-debtor, 
when can be allowed. 

Section 11 of the C. P. C. does not in terms appjy 
to execution proceedings, but the principles underlying 
it would be applicable to such proreediiiKS in cases 
where a point has been expressly raised and decided 
or in eases where it must be deemed to have been 
raised and decided by necessan’ implication. Put 

where the euhject-mattsr c£ a suheciueat ia’nj&tigatwtt 
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in execution proceedings is different and llie basis of Pniirt who 

objeet ion is a sul)seqiieiit attaelinicnt, a previous order v^^UUlC Wire 

in retr.ird to anotlier pro[)erty is not a l)ar to iho Rttricliefl (.'tin OJ) 

objection I'ciug re-couaidered, inasmuch as tie- ol.joo- Opinion it is U 

tioii of a judirinent-dobtor may la- allowed with repaid Uciicll of Uvo Jl 

to on • itoin of propn t y and imiy imt i^uci-ee'l wii li r<';:ard o ,, r / . i ■ c.% - f ; r 

to another. A d. cision that corl,iin properly is liable . ^ 

lor tii sal isfai’tiou <>f a <leereo cannot operate ns liitH lllis cuse b 

jU'licit'i Avhen the liability of aiuHher item of pro])fi'ly J U'l;ges. 

lias to 1)0 eonsidered. When anew item of jnopoity ^J|- Shil'Cl Pi 

is attached it is always open to the jufJgment-dt-hit r Iniif’' 

to plead that this new [)roppity is not Iiai)le to attach- ' . 

nicnt. If in the course of docidiuir the dispute ilm -Messrs, o. /v . 

Court ha^ to re-considcr the iiucstiuu of law already for the KespOIlC 

decided, there is no bar to sueh re-consideraliou. A] 

Tlu“ liability of a Hindu sou to pay liis fatlu r s OUIaimail, 

debts not tainted witii imuK*raIily is t lie same wIk'I lier t\\ o .) Lidyinen t cl 
the liability is enforced tliroimh C>>nrt <.ristak(U Cutiuil matter, 

advantage of by the fallier in paving off liis antece- Dnvnl tlip fntb 

dent del)ts by private treaty. r.', 7 >'J, col. l.| k‘ W ’ ' i . 

The meaning of s. .").■} of tlie C. I’. is Hint wlierc 0110 ed some 
there is a liability under tlie Hindu Law on the.^oi.s decree-liolder 01 

to pay their fatln'i's del. I that liability may l>e On the basis 

followed in e:cecution MS well. TIu' test is t hat und. r decree was obt 

that section the propeity wliidi th<“ father could .>-yll •>s;(Lnr h'M)Tii.-i> 

in liis lifetime is tlic only jaoj.oity that can be j nr- \ ^ ^ )Miai 

sued by his creditor on his deatli in tlic liaiuls i f his was altar 

sons, riie Court must determine with reference to < Ll his death )l 

the date of the deatlitd' t lie father what property was and four SOUS I 

at that time lial.le for the payimait of hi.-^ debts. M' 6 n/.] niitmr Li'^i 
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tion Court when some other property was 
attached can operate as re.s judicata. In my 
opinion it is a lit case to be referred to a 
Bench of Uvo Judges as it raises an import- 
ant question of law. I accordingly direct 
tlial this case be laid before a Bench of two 
Judges. 

Mr. Shiva I^raaiid Sinha, for the Ai)pel- 
lants. 

Ale.ssrs. S. K. l)av and Balaihivai'i Prasad, 
for the Kespondent. 

JUDGMENT, 

Sulaiman, J. — 'This is an appeal by 
two judgment-debtors arising out of an exe- 
cution matter. It appears tliat Tapeshari 
Dayal, the father of these objectors, had 
borrowed some money from the plaiiitilf 
decree-holder on a j)romissory-note in 1911. 
On the basis of that promissory-note a 
decree was obtained against him on the 
2Sihof Kel)iuaiy 1!)1(). liefore any propert}" 
of his was attached 'J'epeshari liayal died. 
Oa his death lie left his father Behari Lai 
and four sons, tl>e two appellants and two 
minor inolhers of theirs. In 1919 an ai)- 


The mere fact that j.n.pcrty in which a Hindu 
father lia<l at one lime aii interest as mcmlx r of a 
joint Hindu family has several years after his death 
passed into the liands of his sons by survivorsliip 
would not entitle a person who holds a decree ag;un.''t 
tlic. father to i.ruceed against such property in exci*u- 
tion of llie decree under e. jJ of the C. 1’. CV Jt must 
be shown that at the dale of the father s death this 
property was liable for the satisfaction of the father s 
debts, [p. Tby, cols. 1 Jc 2.J 

Execution second appeal from a decree 
of the Additional Subordinate Judge, 
Ghazipur, dated the 21st July 1924. 


jilication for execution of the decree was 
made against the sons alone. The two 
major sons filed objections on the 5th of 
August 1919 denying their liability to i»ay 
the amount due under the decree. Behari 
Lai also tiled separate abjections. By an 
oi\ler dated the 2iid of September 1919 the 
objections of the two sons were disallowed. 
By a subsequent order dated the 11th of 
December 1919 the objection of Beliari Lai 
was allowed with respect to the house which 
had been attached but was disallowed with 


REFERRING ORDER. -This case 
raises a substantial question of law as to 
the liability of the sons of a deceased 
judgment-debtor under a simple money 
decree when on the death of the judgment- 
debtor his own fatlier also survived him. 
The learned Vakil for the appellants relies 
on the case of Chunilal Harilal v. Bai Mani 
(1). Before the new C. P. C. the creditor, 
inasmuch as he had not attached the interest 
of the judgment debtor in his lifetime, had 
no remedy. The question is whether s. 53 
covers this case or whether that section 
should be confined to the case where on 
the death of the judgment-debtor the only 
members of which family who survive him 
are his sons or grandsons and not brotheis 
or father. There is a further question 
■whether a previous decision of the Execu- 

^1} 46 lud. Caa. 745; 42 B. 504; 20 Bom. L. R. 660. 


respect to certain mortgage rights. Sub- 
sequently Behari Lai also died. The decree- 
holder has now applied for recovery of the 
balance of the decretal amount by execution 
against the sons of Tapeshari Dayal by 
attaching a new item of property. The 
sons again filed objections urging that the 
property was not liable to pay the amount. 
The Court of first instance allowed their 
objections, but on appeal their objections 
have been disallowed and execution ordered 
to proceed, hence this second appeal. 

It cannot be doubted that under the rul- 
ings which were in force under the old 
C. P. C., a decree-holder who had obtained 
a mone3*-decree against a member of a 
joint Hindu family had no remedy in the 
execution department against the sons of 
the deceased. Under certain circumstances 
it was laid down that his remedy* was by 
a separate suit. But I am not aware of an^ 
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case in which a separate suit was maintain- 
ed when the deceased left not only sons 
and grandsons but also father, uncle, 
brother or nephews. However, that may 
be the decree-holder had no remedv in the 
execution department under the old Code. 
Provisions of s. 53 have now been added 
which under certain circumstances make 
the sons of the deceased liable to paj" the 
debt. It is obvious that unless the res- 
pondent can come within the four corners 
of s.'53 which is a new enactment he has 
nb remedy oh the execution side. Section 
50, sr*b-cl. 2 provides that the legal repre- 
sentative of a deceased person is liable 
only to the extent of the property of the 
deceased which has come to his hands and 
has not been duly disposed of. Section 52 
Says that the decree is to be executed by 
attachment and sale of the property of 
the deceased person. Now ordinarily a 
member of a joint Hindu familv holds 
joint property in his own right which he 
accLuired at his birth and does not inherit 
it from the deceased co-parcener in the 
strict sence of the word. But s. 53 pro- 
vides that for the purposes of ss. 50 and 52 
property in the hands of a son or other 
descendant which is liable under Hindu 
Law for the payment of debt of a deceased 
ancestor in respect of which a decree has 
been passed shall be deemed to be the 
property of the deceased which has come 
10 the hands of the son or other descendant 
as his legal representative. It is clear to 
my mind that in order to see whether a 
certain person is the legal representative 
of the deceased with regard to the pro- 
perty sought to be attached the crucial 
date is the date of the death of the deceased 
and not the date of attachment of that 
property. If on the date when the deceased 
died it cannot be said that a certain pro- 
perty came into the hands of son or other 
descendant as his legal representatives, s. 
52 will not be applicable. In the present 
case on the date when Tapeshari Dayal 
died Behari Lai was alive. Behari Lai was 
not a son or other descendant. He was in 
fact the father of the deceased. Under the 
Hindu Law there was no pious obligation on 
Behari Lai to pay his son’s debt. The 
joint family of which Behari Lai was a 
member was also, therefore, not liable to 
discharge the debt. The property belonging 
to the f mily was, therefore, on the death 
of Tapeshari Dayal was not one which was 
liable under the Hindu Law for the payment 
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of tlie debt of the deceased. It cannot, 
therefore, be disputed that between the years 
1910 and 1919, when Behari Bal was alive, 
the decree-holder could not ])0S3ibly ])ro- 
ceed against the joint family jiroperty on 
the ground tbat it was liable to jiay the deljt 
of the deceased. 

The learned Vakil for the respondent has 
argued before us that at the titne when the 
attachment was being made there were no 
other meml)ers of the family but the sons 
and possibly grandsons of the deceased 
Tapeshari Dayal. It is said that, therefore, 
the property now in the hands of a son or 
other descendant is liable under tlie Hindu 
Law for payment of the debt of the deceased 
father. If the crucial date to be considered 
is the date of the death of the deceased 
then this argument obviously has no force. 
If the propert}’^ was not lial)le before, it 
cannot now become liable merely because 
the grandfather has died since. I am, 
therefore, of opinion that the decree-holder 
is not entitled to ]u-oceed against this ]u*o- 
perty and treat it as ]')art of the assets of 
the deceased which has come into the hands 
of the sons and grandsons. 

Lastly it has been urg^^d that the question 
wdiether the sons are or are not liable is 
re.9 judicata by virtue of the previous order 
dated the 2nd of Se])tember 1919. At that 
time the decree-holder had sought to attach 
items of property which were dilTerent from 
the property now sought to be attached. It 
is true that in their oljjections the sons did 
put forward the plea that as members of a 
joint Pliiidu family there was no liablity to 
pay the debt of their father. But in the 
execution application there was no express 
assertion that the property was separate or 
joint property. The order of the Court 
also is not very clear as to whether the 
property sought to be attached -was separate 
or joint. The Court seems to have held 
that the sons were always the legal repre- 
sentatives of their deceased father and 
that execution can alway.s proceed against 
them. It seems to have decided this ques- 
tion in the abstract as will appear from the 
following sentence in the order: — 

“Whether a son inherits any property or 
not he is still the heir." 

The question whether the joint property 
in the hands of the sons is liable or not is a 
pure question of law. The previous deci- 
sion really related to the liability of the 
property that had been then attached. AVhen 
a new item of property is attached it if 
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always open to the judgment-debtors to 
plead that this new property is not liable 
to attachment. If in the course of deciding 
the dispute the Court has to re-consider 
the question of law decided I'ueviously 
there is no bar to its re-consideration. Sec- 
tion 11 of the C. P C. does not in terms 
apply to an execution luoceeding. But 
the principle underl>'ing it has been 
applied to such proceedings in cases where 
a point has been expressly raised and de- 
cided, or in cases where it must be deemed 
to have been raised and decided by neces- 
sary implication. But where the subject- 
matter is different and the basis of objec- 
tion is a fresh attachment I cannot hold 
that the previous order in regard to another 
property is a bar to the point l:)eiiig re- 
considered. The objection of a judgment- 
debtor may be allowed with regard to some 
items and may not succeed with regard to 
others. A decision that certain property is 
liable cannot operate as 7'es judicata when 
the liability of another proi)erty is to be 
considered. The former decision cannot be 
considered as having decided the question 
in the abstract irrespective of the property 
which had been then attached. I, therefore, 
hold that the principle of I'cs judicata does 
not apply. 

M'ukerji, J. — Having regard to the 
able arguments that have been addressed 
on both side-s in this case I have thought 
it necessary to say a few words although I 
am generally in agreement with what has 
fallen from my learned brother. 

Two points have been discussed. One is 
whether the appellants as Hindu sons are 
liable to pay out of the joint family property 
-the debt of their father, and secondly, whe- 
ther a previous order passed in the execu- 
tion department dated the 2nd of September 
1919 operates as re5 judicata. 

It would be necessary to give the facts, 
briefly, in order to appreciate the points 
raised. There was a joint Hindu family 
consisting of the grandfather Behari Lai, 
the father Tapeshaii Dayal and four sons, 
viz,, the appellants Binda Prasad and 
Baieshwari Prasad and two others, who are 
not before us. A money decree was obtain- 
ed by the decree- holder the respondent 
against Tapeshari Dayal. Tapeshari Dayal 
died before the execution could be taken 
out against -him. Some time in 1919, the 
decree holder sought the attachment of two 
properties^ viz., a half share in a house and 
ft half share in a certain mortgagee interest, 


In the execution application the decree- 
holder did not say whether the lu’operty 
was ancestral or whether the property was 
the separate property of Tapeshari Dayah 
He only made the four sons of Tapeshari 
Dayal party to the execution application. 
He did not say at all whether Behari Lai; 
the father of Tapeshari Dayal, was alive or 
dead or whether the family was joint or 
separate. In this state of things two objec- 
tions were taken, one by the appellants, the 
adult sons of Tapeshari Dayal and the 
other by Behari Lai, the , father of the 
ceased judgment-debtor. The sons said 
that they did not inherit any property 
of Tapeshari Dayal. that the property^ in 
their hands was their own property being 
joint family property and did not con* 
stitute any asset of Tapeshari Dayal. I he 
father said in his objection that the family 
was joint and as the head of the family he 
had built the house. As to the mortgage, 
Behari Lai said that he had obtained the 
mortgage but in the name of his son. It 
does not appear that the decree-holder 
filed anv answer to these objections, we 
are left'in the dark as to what the case of 
the decree-holder was. The learned Munsif 
held that the present appellants, q7ia son#, 
were liable to pay. As regards Behari 
Lai's objection the learned Munsif beiu 
that the house was liable to be exempted, 
but the mortgagee interest was HaVde to 
be sold. There ended the matter for the 


me being. , - i_ 

Behari Lai died, later on and a fresh exe- 

ition application was instituted, 

le one out of which the present appeal 

•isen. This time the decree-holder sougM 

le attachment of a certain fixed rate holcl- 

,cr which is now admitted to he a jomt 

.mily property of Behari Lai Tapeshan 


Daval’s sons. ■ , ia 

The first question to he considered is 

whether this property is liable to be attacn- 
ed in execution of Tapeshan Dayal s decree. 

Section 53 of the C. P. Cb. is. by consent, 
the only provision to which we J 
to find the answ^er. Section a3 lays 
who would be regarded as the legal repr 
sentatives and what property . 

regarded as the assets of a deceased jua^ 
ment-debtor, in certain circumstances, 
to read and understand s. 53 it , 

necessary to read ss. 50 a 

section refers. Section 50 says that 
judgment-debtor dies the decree may 
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executed against his legal representative. 
Then it further says that the legal repre- 
sentative is liable only to the extent of the 
property of the deceased which has come 
into his hands and has not been duly dis- 
posed of. In the case of a joint Hindu 
■family, on the death of a joint member 
’Who happens to be a debtor, there are no 
assets that can be followed; because the 
deceased’s share lapses into the family by 
the principle of survivorship. There is how- 
ever a proposition of Hindu Law, viz., the 
family property, in the hands of a father, 
is liable to pay his debts, not withstanding 
there may be joint sons of the father. 
'On this principle, this High Court allow- 
ed only suits to be brought against sons 
Pf a deceased judgment-debtor, w’ho hap- 
ened to be a member of a joint Hindu 
family, if the property had not been attach- 
ed in the lifetime of the debtor. Some 
-High- Court allowed the eons to be brought 
•on the record and the family property to 
be pursued in their hands. To remove this 
'anomaly s. 53 was enacted. It is laid down 
"therein that where there is a liability under 
the Hindu Law^ on the sons to pay their 
father’s debt that liability may be followed in 
^execution as well. That is the meaning of 
B. -53 as I Understand it. Taking this test 
We have to see whether the joint family 
property could be realised on the death of 
Tapeshari Dayal for the payment of his 
(debts. There can be no doubt that Ta- 
peshari Dayal could not sell the property at 
the time he died in order to pay off his own 
debts. He was not the head of the family 
and the property w’as not in his hands. 
The property was in his father’s hands. The 
liability of the sons to pay their father’s 
debt not tainted with immorality is the 
same whether the liability is enforced 
through the Court or it is taken advantage 
of by the father in paying off his antece- 
dent debts by private treaty., In my opinion 
the test is that the property which the 
father could sell in his lifetime is the only 
property that could be pursued by his 
creditor on his death in the hands of his 
sons. This must be so, for obvious reasons. 
No case has been cited to us in which it has 
been established that irrespective of the 
nature of the property sons are liable to 
pay. The sons if they have any personal 
property, not inherited through the father, 
are not liable to pay a father’s debt. It 
is, therefore, only such properly as was 
Duder 'the ooubrol -of the father in -his 


lifetime in order to pay his antecedent 
debts that can be followed in execution. 
If this be so, it is clear that the j)roperty 
that existed in the family on the death of 
Tapeshari Dayal was not so liable. It is 
conceded that lor three years, that is to say, 
during the lifetime of Behari Lai, the pro- 
pert v could not be attached. Tlien the 
question is whether the death of Behari Lai 
has made any such difference in the posi- 
tion of the parties as to make the property, 
which was not attachable before, attach- 
able now. The sons may very well say and 
they do say that they got the properly not 
from their father but from their grand- 
father. As a matter of Hindu Law the 
grandsons get their property in tlieir own 
right neither through their father nor 
through their grand-father. But in order 
to adjust the conllicting rights, viz., oi the 
creditor and of the son it is said that the 
property received by sons tlirough their 
father is liable. In this case the property 
in question was received by thesons through 
their grandfather and not through the 
father. In this view we have to look to the 
date of the death of Tapeshari Dayal in 
order to see what ])roperty was liable to 
pay his debts. The result would be that 
the property now in question cannot be 
sold in execution. 

On the question of I'cs judicata. I have 
already indicated that the decree-holder did 
not make any statement whatsoever as to 
the nature of the property. lie did not say 
whether the property was ancestral; he did 
not sav whether the property was self- 
acquired properly or separate property of 
Tapeshari Dayal. There was, therefore, no 
issue as between the parties. The Court 
chose to decide the appellants’ objection 
on a point of law and it did decide it. But 
that would not show that was the conten- 
tion of the decree-holder on the question 
of fact involved, viz., as to the nature of the 
property. This will be one reason for hold- 
ing that the previous order does not operate 

as res judicata. ^ , 

Secondlv, s. 53 of the C. P. C. shows that 
it is not with respect to every property that 
a Hindu son can be said to be the legal 
representative of iiis deceased joint father. 
A Hindu son may be a legal representative 
with respect to a certain property and he 
may not be a legal representative with 

respect to another property. If this be so, 

it cannot be said that because the appel- 
lants were held to be legal representatives 
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of the deceased judgment-debtor the 
properties attached l)efore, thev are also 
the legal representatives of the deceased, 
the property now in question, riz.[ 
the fixed rate tenancy. In this view also 
the argunient based on res judicata cannot 
hoM water. In my opinion also the appeal 
must he allowed. 

By tlie Court. — Ihe appeal is accord- 
ingly allowed and the decree of the lower 
Appellate Court is set aside and that of 

the Court of first instance restored with 
costs throughout. 

M. A. .A. 

Aj}penl allowed. 


CALCUTTA HIGH COURT, 

Okigi.v.al (h\ in Suit Xo. 1170 or lOiU. 

August 20. iO^"). 

Vresi nt: — Mr. Justice Buckland. 

KAMIjAL MCRUDlLVli — 

VC 

JOCKNDRA KRISHNA RAY— 

Defendant. 

Contract Act (IX o f IS7J], s. dj — Debtor (in>t creditor 
~Mort(ja<j>\ fxeention of Loan, contract or, u'hcther 
superseded Intention of ])arti>s. 

hert' a (icDtor executes a JiKU'ffiaffp in fav(airof his 
orcrlitnr and the debt is iindudcd in llie Cfinsicieration 
for the ini)rte-aet>_ tlie (nu’stion wlieila-r tlie morlffa^'o 
is iufen<h“d t" be a rollatcMal eontraot or in ?'d)stitu- 
'tion of t'n* oric'in.'d oontraft of loan b<d\v<>on the 
parties is a (pK'.stion of fact and intcjitiou to he 
decided in each case with reference to the lan^na^^e 
of the ?nort‘,M‘‘e-dcod aiul the other circumstances of 
tlie case. Where it does not appi'ar that th»' parties 
intended to .substitute the mortirnffe contract for the 
pre-cxi.«ting contract of loan, the liability of the deht<*r 
under the. prcN'ious con'ract is not superseded hy the 

inoi("aKe. 

l\Ii‘. iS. C. MitUr, for the Plaintiff. 

l\Ir. *S'. C. Bose, for the Defendant. 

JUDGMENT. — This is asuitto recover 
the sum of Ks. 25,000 as principal, and 
Ks. 7.853, the balance of interest due on 
a hatehitta with further interest in de- 
fault. The principal sum was advanced 
on the 14th November 1920. The defend- 
ants on the same day signed a hatehitta. 
The hatehitta is admitted and also payments 
of interest subsequently made. 

It ai)pears that on the 3rd May 1921 the 
defendants AA’ay of security executed a 
mortgage in favour of the plaintiff and 
other creditors charging certain property 
for the purpose of securing their pre-exist- 
ing debts. 
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The only point taken on behalf of the 
defendant is that the debt on the hatehitta 
is merged in the mortgage and that the 
plaintiffs are not entitled to recover on the 
hatehitta exclusively. 

No oral evidence has been adduced on 
either side, and I have been referred to the 
terms of tlie mortgage itself. It is argued 
under s. 62 of tlie Indian Contract Act 
that the parties agreed to substitute one 
contract for the other. Hut this is a qiiea- 
tiori of fact and intention, viz., whether -the 
mortgage was intended to be collateral, or 
in sul)Stitution. ' > ■' i f r-. 

I have been referred on belialf of th.e 
plaintiffs to Ethel Cieorrjiaa Kerr v. Clara 
B. Ruxton f] where it was held that wliea'e 
there is an existing debt, and the payment 
of it is secured by a deed intended -to 
operate as a mortgage, the pre-existing pei^ 
sonal liability of the debtor is not super- 
seded. Upon the deed itself, it does not, 
in my opinion, appear that it was the iii- 
tention of tlie parties to substitute it for 
pre-existing debt, and inconsequence the 
liability of the debtor Avas not thereby 
superseded. 

The mortgage, in my opinion, was mere- 
ly intenrled as a collateral security. As 
regards this the plaintiff asked for leave 
under O. 11, r. 2, of the C. P. C., to reserve 
his rights under the mortgage. SucJi 
leave has been granted, if necessary, I 
grant it now and there will be a decree 
for the amount claimed Avith costs on scale 
No. 2, interest on judgment at 6 percent. 

7.. K. Order accordingly.^ 

(1) 4 C. L. J. 510. 


ALLAHABAD HIGH COURT, y. 

Kxecction First Appeal No. 178 of 

1925. 

October 28, 1925. 

Present : — ;Mr. Justice Sulaiman and , 

Mr. Justice Mukerji. 

B. KISHEN PRASAD and another— 
Decree-Holders — Appellants 

versus 

KUNJ BKHARI lal— Jodgment- 

Dehtor--Re3Ponpent. 

Co;Umcf .let (IX of lo72), s. 7I*~Civil Procedure 
Code, (.-let V of imd 0. XXIII, r. S 

decree — Execution of decree — Court, whether ^ 

fuse to enforce penal clause — Plaintiff cgreexng iir 
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\vaiv(^ portion of claim if remainder satisfied within 
certain time — Penalty — Default in payment — Power 
of Court to (front relief. 

rn.ler O. XXIII, r. 3 of the C. P. O. where the 

parties to a suit art ive at a lawful agreement or com- 
promise the Court is bound to record such agreenu nt 
or compromise and to ])as3 a decree in accordance 
with its terms. Under the rule no o])tion is left to 
the Court to examine the terms of the comprt^mise 
beyond seeing whether the agreement is lawful or 
not. An agreement of c.om]iromise wliich contains a 
penal clause, such as may be covered by s. 71 of the 
Contract Act. is not in any sense of the term unlaw- 
ful, and a Court cannot refuse to record such an 
agreement merely on the ground of the inclusion in 
it of such clause. Where a decree ])assed on the basis 
of such an agreement is sought to be enforced by way 
of execution, it is open to the Court t<^ exatnine the 
compromise an«l if it finds that the compromise falls 
within tlie purview of s. 71 of the Contract A(*t, it 
has power to refuse to enforce the penalty, [p. 
cols. 1 & 2.] 

Whore a plaintiff agrees to accept a sum smaller 
than that claimed by him in the suit in satisfaction 
of his entire claim provided j)aymcnt is made by 
certain date and the agreement jirovides that if the 
payment is not made by such date the plaintiff would 
be entitled to recover the. whole of the amount claim- 
ed by him from the defendant, the agreement cannot 
be said to contain a penal clause, inasmuch as the 
plaintiff after default is made by the defendant in 
payment of the smaller aum within the time liinilcd 
merely with<lraws the conces.sion granted by him to 
the defendant and does not seek to recover a penalty 
by making a demaml for tlie recovery of tbo full 
amount of liis claim. In such a case time must bo 
regarded as of the essence of the contract and if the 
defenflant fails to pay the smaller amount within the 
time agreed upon the Court ha.s no jiower to relieve 
liim from th? con 3 e<iu 'iices of such default, [p. 703, 
coU. 1 & 2.1 

p].Keciition first appenl from a decree of 
the Subordinate Judge, Mirzapur, dated the 
litii February 1925. 

T)r. K. N. Katjfi, for theiAppellant.s. 

Dr. M. L. Af/arivald and Mr. iS’. N. Chaube, 
for the Respondent. 

JUDGMENT. 

Mukerji, J.— This is a decree-holder’s 

appeal. On tlie 29th of May 1921: the suit, 
out of which the present execution proceed- 
ingvS liave arisen, was compromised. 1 he 
appellants here had claimed Rs. 15,000 
and odd and the claim had been denied 
in fofo, but on the date aforesaid the parties 
came to terms, the language of which will 
be material, for there is a good deal of 
controversy over its interpretation. Briefly 
the terms were, to the effect that if the de- 
fendants paid a sum of Rs. 0,000 within a 
month and-a-lialf of the date of the com- 
promise, and the balance of the sum that 
would make up one-half of the amount of 
the claim, namely, Rs. 1,532-8-0 together 
with the costs, ia the course of three 


70f 

months, the plaintiffs would remit the 
balance of their claim. In the case of 
default on the part of the defendants the 
plaintilYs would recover the entire amount 
of Ihclr claim. According to the terms of 
the compromise, therefore, the sum of 
Rs (),0U0 was paj’ahle on the 13th of July 
192-1 ami the balance to make up the one- 
Jialf of the amount claimed and the costs 
were to be paid on or before the 29th of 
August 192-1, I’he costs amounted ta 
Rs. 1,552-15-9. Tlie defendants i)aid the 
sum of Rs. 0,000 on the 15th of July 1924. 
On the 31st of August 1924 they paid a 
further sum of Rs. 2,000, also out of Court. 
On the 10th of September 1924 the aj)pel- 
lants took out execution of their decree 
and claimed the whole amount for which 
the suit had been brought lyiinus the sums 
which they had already received. In otlier 
words, they treatetl the wliole of the claim 
as due to them and were expressly of 
opinion that there liad been a default in 
terms of the compromise. On the lOth of 
September 1924 a fiirtliersum of Rs. 900 
was paid and a few days later, on tlie 29th 
of September 1924 a sum of Rs. 185-7-9 
was i>aid. Tlius on tlie last mentioned date 
the entire sum of Rs. 9,0-5 7-9 decreed to 
the plaintiffs, with conditions attached, was 
paid up. 

In spite of the payments, the decree- 
holders wanted to proceed with tfie execu- 
tion and the judgment-debtors contested 
the application. They raised a {piestion 
of fact, namely, the plaintiiTs decree holder.s 
liad agreed to take the sum of Rs. 185-7-9 
in full satisfaction of tlieir claim. This 
question has been decided against the 
judgment-debtors and this question lias 
not again been brought up before us for 
decision. 

The judgment-debtors further contended 
that the terms of the compromise were of 
a nature as could be interfered with on 
principles of equity by the Court and the 
Court should not execute the decree for 
any sum beyond the one already paid out. 
In reply to this, the decree-holders con- 
tended that the Court executing tlie decree 
had no jurisdiction to go behind the terms 
of the decree and in any case the terms of 
the compromise were not of n penal 
character and on a true interpretation of the 
decree the wliole amount claimed and the 
costs were p lyable. 

Two questions accordingly arise before 
us for decision. First, whether the Execu- 
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ting Court had any jurisdiction to interfere 
\vith the terms of the compromise, suppos- 
ing the terms were such as would enable 
the Court to interfere with under s. 74 of 
the Contract Act or on principles of equity 
akin to the terms of that enactment. The 
second question is whether on a true inter- 
pretation of the terms of the compromise 
it is open to the judgment-debtors to con- 
tend that the terms are penal and the 
Court should award only such compensa- 
tion to the decree-holders as it may deem lit. 

On behalf of the appellants the case of 
Raghunayidan Prasad y. (Pudam Alauddin 
Beg(i) has been cited asauthoritv. The facts 
of that case are slightly different in nature 

from the facts of the case before us, but 
there can l)e no doubt that the Court laid 
down the rule that the Court executing 
the decree must take tlie decree as it stood 
and had no power to go behind it or enter- 
tain an olqectiou as to the enforceability 
of the terms of the decree. The learned 
Judges also held that the terms of s. 74 
of the Contract Act wer' not applicable to 
a decree. Thisseems to ijp the only case in 
this Court which is directly to the point. 
On the other hand, there is a host of rulings 
of other High Courts which would establish 
that a compromise decree does not stand 
in many respects on a higher footing than 
a private contract. Sucli cases are, to men- 
tion some only, Nagappa v. Venkat Rao (2), 
Lakshmayiaswaini Naidu v. Rangamma 
Ramasami Naik v. Ramasami Clietli (4j’ 
Kandarpa Nag v. Banwari Lai Nag ;5)’ 
Nand Rani Kuerv. Durga Dass iVarani fC) 
and Krishna Bai v. Ilari Govuid Kidkarni 

(7). 

In view of the fact that on the second 
question linvolved in. this ease we are going 
to accept the appeal it is not necessary for 
113 do express any definite opinion as to t!ie 
question of law raised before us. If it were 
necessary we would find it ratlier difficult 
to agree with the case of Raghnnandan 
Prasad v. Ghidam Ala~ud-din (1). Our 
reasons, briellv, would be something like 
this. Under O. XXHf. r. 3 of the O. P. C., 
where parties to a suit arrive at a lawful 

(1) 71) Ind. Cas. 916; A. 571; 22 A. L. J 4G4- 
fl')24) A. I. K. (A.) 689. 

(2) 21 M. 265. 

(3) 26 M 31. 

(4p 30 M. 255; 2 M. L. T. 167; 17 M. L. J. 201. 

(5) 60 Ind. Cas. 864; 33 C. L. A. 2U. 

(^6) 82 Ind. Cas. 505; 2 Pat. 906; a92l> Pat. 122- 5 P 
L. T. 401; (1924) A. I. K. (Pat.) 387. 

(7) 31 B 15; 8 Bom. U R. 813: 1 M. L. T. 370. 
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agreementor compromise the Courtis bound 
to record such agreement orcompromiseand 
to pass a decree in accordance with the 
terms of the same. It will be noticed that 
no option is left to the Court to examine 
the terms of the compromise beyond seeing 
whether the agreement is lawful or not. 

An agreement which carries a penal clause 

suen as may be covered by s. 74 of the 
Contract Act, is not in any sense of the 
^rm unlawful." q'fie agreement is lawful. 
The only question is whether the Court, in 
its discretion, would interfere with the 
terms or not in enforcing the same. Such 
being the case, an agreement which con- 
tains a penal clause will have to be record- 
ed by the Court and is bound to form a 
part of the decree, according to law. 'The 
q^uestion would tlien arise whether the 
('ourt would be powerless to interfere 
with a compromise decree when executing 
the same. If the (fourt be powerless the 
whole policy of law would l)e reversed. As 
already stated, the Court has no power to 
scrutinise the terms of the compromise. in 
order to see whether it contains any penal 
clause or not. Notwithstanding the rule 
contained in s. 74 of the Contract Act or 
the principles on which the enactment is 
based, a decree-holder would be free to 
enforce any terms, however oppres.sive 
against the judgment-debtor, and all this 
will happen although the decree is based on 
nothing more than an agreement between 
the parties. 

If we examine the terms of s. 74 of the 
Contract Act we shall see that there i^ 
nothing in it which says that the Conrt 
has to use its discretion only in the case of 
a suit and at no other stage of it. The 
languageused is extremely wide and would 
cover a case where a compromise decif© 

IS being sought to be enforced by v-ay 
of execution. AA e need not definitely 
decide whether s. 74 in terms appb^® 
to the execution of a decree or not. f*- 
has been held in the rulings already quot- 
ed that the principle underlying s. 74 of th® 
Contract Act will apply. From reasons of 
policy, therefore, it would be open to the 
Court to examine the terms of acomproinis® 
decree before enforcing it. On princip'® 
a^nd authorit_v, therefore, it was open to the 
Court below to examine the terms of the 
compromise and to see whether the penal 
clause, if there was any, was to be enforced 
in toto or not. 

Coming to the second point in the 
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it appears to us that the compromise comes 
within the purview of the role in Katub- 
rtd-din Ahinad v. l<ashir-ud~din (Sj. As 
already indicated, and as we read the com- 
promise, the defendants agreed that the 
plaintiffs’ case was wholly true and enforce- 
able. As a matter of concession, however, 
the plaintiffs agreed that they would accept 
one half of the amount claimed and full 
costs in lieu of entire amount claimed and 
the costs, if half the money claimed and the 
costs were paid within a certain time limit- 
ed in the compromise. According to the 
terms of the compromise, therefore, if there 
was to be a default tlie plaintiffs were to 
get nothing more than what was declared to 
be due to them. It is not the case that be- 
cause of a default the plaintiffs were to get 
something more than what they were en- 
titled to. The compromise repeatedly states 
that in case of regular payment of the 
amounts mentioned, the plaintiff's would 
remit and excuse the payment of the 
remaining sum claim- d. It was stated in 
the clearest of terms that in case of default 
the plaintiff would recover the amount 
claimed and the costs. We find, therefore, 
nothing in the terms of the compromise 
which would enable us to interfere and to 
accept the contention of the judgment- 
debtois that the decree-holders are entitled 
only to the lesser sum mentioned in the 
compromise and such compensation as the 
Court may award. 

It was contended on behalf of the 
respondents that s. 55 of the Contract 
Act applied and the Court had to see 
whether time was of the essence of 
the contract or not. The contention 
was that time was not of the essence of 
the contract and, therefore, it did not at all 
matter if the judgment-debtors failed to 
make the pa 3 'ments on the stipulated dates. 
We cannot accept this contention and there 
is no authority for it. In cases of enforce- 
ment of contracts for tlie sale of land it has 
been held that ordinarily time is not of the 
essence of contract. We are not aware of 
anycase in which ithasbeenheld that wherea 
person is conceding something toanother on 
the ground of the latter performing his part 
of the contract within aspecified period the 
former is compelled to treat time as being 
• not of the essence of the contract. If we enter- 
ed into the spirit of the compromife, we 
should see that the whole claim was to stand 

(8) 5 Ind, Ca?. 665; 32 A. 448; 7 A. L. J, 394. 


decreed, but the defendants were to have 
this concession that if thej” paid ceitajn 
sums of moiiej', almost immediately and 
within the time limited, the plaintiffs would 
remit the balance of their claim. e are 
of opinion that even if s. 5o of the Con- 
tract Act were applicable, time was of the 

essence of the contract in this particular 
case and there having been a default on the 
part of the judgment-debtors the deciee 

was executable in its entiret 3 \ 

I would, therefore, allow the appeal with 
costs, set aside the decree of the Court below 
and send the case back to that Couit to 
proceed with the execution. Ihe cosiS m 
the Court below will abide the event, and 
the costs ill this Court will include Coun- 
sel’s fees on the higher scale. ^ 

Sulaiman, J.— I agree. ith regard 
to the ruling of Raghtiyiandaji Prasad v. 
Ghulnm. Ala nd diyiiV which purported to 
follow tli(‘ case of Kalipada Sarkar v. I/ari 
Mohan Dalai (9) it does seem that the 
attention of the learned Judges was not 
drawm to various rulings in which the con- 
traiw view had been upheld. My learned 
brother has referred to the cases of the 
Madias High Court where it has been con- 
sistently held that it is open to an Execut- 
ing Court to apply the principle underlying 
s 74 of the Contract Act lo a compromise 
decree. The Bombay High Court is also 
inclined to the same view. The Calcutta 
case in Kalijyada Sakar v. Hari Mohan Dalai 
(H) is not directly in point, and it is note- 
worthy that :\Ir. Justice Mukerji who was 

one of the learned Juges who decided that 
case subsequently held in the case of Kan- 
darpaNag v. Banwari Mag (5) that the 
question should be gone into in the execu- 
tion department. In a subsequent suit their 
Lordships of the Privy Council also inter- 
fered wdth a compromise decree mac ham 
Gopal Mookerjea v. Mas:-'eyk {10).} It also 
does appear that in the case oi Balkishen 
Dasv Hun Bahadur Singh (11) their Lord- 
ships of the Privy Council were prepared to 
consider the binding nature of a compro- 
mise decree in the execution depaitment, 
though in that particular case it did not 
turn out to contain any pePal clause. It is 
not. however, absoluteL' necessai j'^ in this 
(9; 35 ind. Cas. 856; 1 1 C. 627; 21 C. Iv. J. 375; 21 C. 

W.’n. 1101. 


uni K M I A 2.39; 2 W. R. P Ci. AIV, 1 Suth. P. C. 

^199- 1 Sar * C j. TOO; 19 E. R. 521. 

Ml 'lO C 305- 10 I. A. 102; 13 C. L. R. 392; 7 Ind. 

Jur .^54 4 Sar. P. C. J. 465; 5 Ind. Dec. (n. a.) 20-1 

(P. 0.). 
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case to express any final opinion on tins 
])oiiit. 

I agree that the terms of the compromise 
<lecree make it quite clear that the plaintitTs 
ha .1 agreed to make a concession in favour 
ol the defendants in casetlie amounts were 
paid in two instalments within the times 
fixed. If the amounts were paid in time 
then the plaintilrs agreed to give up and 
relin'juish the remaining portions of the 
amount claimed and to excuse its nonqiay- 
menl. This was a concession which thev 
agreed to mike in case no default was made. 
In the present case it cannot be dis]uited 
that the default was made at least with 
regard to the second instalment. Tiie clause 
in the compromise decree is not like clauses 
where a i)enalty is prescribed for default 
of payment 

Itmustals) be com^eded that the true 
intentiou of the ])arties must have been 
that time was of the essence of tlie contract. 
When the defendants did not make i)av- 
ments as directed hy t lie com promise dei*ree 
tliey cannot compel the ]ilaintilVs to make 
tiie concession which they iiad agreed to 
make only if no default was made. 

By the Court. — d'he appeal is allow- 
ed with costs. We set aside t!ie decree of 
the Coiu’t below and remand the execution 
application to it with direction to jiroceed 
with it according to law. d’he costs in the 
(\)urt below will abide the result. The 
cos‘s in this Court will include (’ounsel's 
fees on the highci scale. 

z. K. Appeal allowed. 


Orh r pas.^cd hy Court in pursuance of scheme— r 
App.^nt, u'hetiier lies. 

A Court lias no f^oneral jiower to regulate ttie 
afrairs of at-inplo in respect of wliicli a scheme has 
been framc'l iiinlcr s. of tiie C. P. C. In such a 
CISC rile auth Tity of til ‘ Court to deal witli matters 
arising undoj- llie sclicine is derived from tlie .seheino 
itself anil the Court has no general jiower outside of 
or indopendeut of tlie .sciiemc. fp. rUo, x-ol. 1 ] 

Wluu-e a scii-^m^* frame 1 by ih » Court under s. 02 of 
til' (' I^. ('. foj- tiie urmageiTi'Mit of a temple provide.? 
f n* t!ie ajiji linliuent of an olli ;er by (he Board of' 
r ontiolset up uii ler t!i‘j sdiein*, fh-' (,'>urt has nU’ 
j) i.v -r t ) can •«! a:i appoiiitni'mt made by tjio thwird or 
to direct the Board to apjioint another jier.son in jilaco 
of th” one appoint'-d. | p. 79.'). col. 2.] 

ht-re utid T .'<u -Ii u sdieme certain j)Ovv.?r.s are 
d deg tic 1 to ill,- Bill'd of C.d.i'.i’ol t > b a /■.'( *rci.sed by 
a vo‘-- of th" majoi'ity of t!i'> mMnl),-r.sof the Jtoaid 
siibje"t to c •nlirniatio’i bytli" (duif, a mijority of 
ill-- in •■“inb -is of the Bo.ird c-mnot cx u'ctse tliose 
p )\ver'.s by sjjiar.it • and iu'li\ idiial action; the powers 
nri't b ■ e:c ‘ladscd in a ni--ting of (!i,; B,»ard did}’ 
c mven^d ill a-- • .rdmic,- with tin- j-rovi.sions of the 
S'di-Mii • \\ lierc a majority of tin- m-cmbei’s of tlnC 

Ihiaril purjiort to e.\fr«ds'' aiiv of siicli powers in- 
dividually \vitli'>ul c->nvening a mreting, the Couit 
lia< n ) j)ovver eith r to cintirin or to n'je<‘t what tho 
members have juirport-d ti d'*, inasmuch as the 
action of the mernl)cr.s r'innot be regardefi as th.at of 
the majority of the members in accordance with the 
provisions of tho scheme. [ihi<l.\ 

All order pa.ssod by the Court in pursuance of ft 
S(dicme of manng.-ment framed by tin? (auirt under 
.s. 1*2 of the C, 1’. C. is n,)t mi order pass’d in e.xccr.- 
tion of a <lecree and is n d, therefore, aiip-vdable. 
j*. 79(t. Col, I, t 


Petition, under s. 115 of Act V of 1903 
and s, 107 of the Government of India Act, 
praying the High Court to revise au order, 
datetl the 3lst March 1021, of the Courk of 
the Subordinate Judge, Tiruvalur, in E. 
A. No. I IG of 1024, in O. S. No. 125 of VJ2\ 
on the file of the Court of tlie Suiiordinate 
Judge. Nagapatam. 

Mr. T. C. (jopalaswawp Mi/flolia7\ for the 
Appellants. 


^ MADRAS HIGH COURT. 

APPKA[> . A(iAINST OUDERS NoS. 218 

and 280 OF 102 4 


Messrs. l/tP/ia.sucainp Tyer, K. Xara- 
simha lyenfjar. K. P. Krishnaswainy J y^i' 
and K. N. RamacJtatidra Iyer, for the Ke- 
spondents. 


A\ND 

Civil Revision Petitions Nos. 4S5, 594 

and 045 OF 1024. 

August 27, 1924: 

Pre.'sent: — Mr. Justice Venkatasubba Rao 
and Mr. Justice Jackson. 

BAVA C. VVTHELTNGA MCDALIAR 

: AND OTHERS — PlTITIONEUS 

rc rsv.<: 

R. MAHAOKVA IYER and others — 

ReSI’ON DENTS. 

Civil Procednre Code (.Icf V of ss. J,?, 92 — 

Temple — Scheme of management — Powers of Court — 
CourL, authoi'ity of, to interfere in inanagement of 
temple — Trustees, powei's of, exercise of, mode of— 


JUDGMENT. — A scheme was framed 
to regulate the atfairs of the temple known 
as Tiruvalur Tyagarajaswami Koil. A 
Board of Control was constituted consist- 
ing of five members. There was a vacancy 
in the otUqe of the superintendent of the 
temple and on i)th February 1924 the Board 
appointetpone Swamiuath.a Mudaly as super- 
intendent. One Mahadeva Iyer presented 
a petition to the Subordinate Judge of 
Tiruvalur and the relief he asked for is 
contained in the follow ng paragraph, 
“For the above reasons I pray that this 
Hon'ble Court will be pleased to cancel the 


A 
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said appointment and either direct the 
' trustees to appoint a new lit and proper 
person or itself appoint a fit and proj^er 
person for the said post.” Tlie Subordinate 
Judge upon this petition inode an order 
on 31st March 192-1 from winch we take 
the following passage: “It is, therefore, 
desirable not to have him any more as the 
temple superintendent and 1 wonUJ, there- 
/ore, call upon the ineiubo's oi the Boa}'d to 
remove him f rom that place and see that a 
l^roper man who has no such bad antece- 
dents is appointed." Then again, “ The 
Board will be requested to make the ap- 
pointment within 15 days from the date of 
receipt hereof and if no proper person is 
^appointed by that date this Court will make 
the appointment, in place of the ju'csent 
superintendent whose appointment is not 
approved at all." The correctness of this 
order has been questioned on the giound 
that it is one made without jurisdiction. It 
is not disputed that the authority of the 
Court to deal with matters arising under 
the scheme is derived from the scheme 
itself and no general power of the Court 
outside of or independent of the scheme is 
relied on. Turning to the provisions of 
the scheme, we find nothing in them to 
justify the order of the Judge. Paragraph 
*5 of the scheme deals with the apijointmem 
of a treasurer and superintendent. It 
runs thus: ‘‘A treasurer shall be appointed 
.in the first instance by the Court and shall 
receive a monthly salary not exceeding 
Rs. 150 and if any vacancy arise.s hereaUer 
his successor shall be appointed by the 
• Court, A temple superintendent shall he ap- 
pointed by the Court on a salary of Rs. SOand 
the subsequent vacancies may be filled up hy 
the Board. Only high caste 1 hndus are eligi- 
ble for this appointment.” hile the clause 
gives the Court the power to appoint a 
successor in the case of a Treasurer, p ovei 
of appointment in the case of a vacancv in 
the office of the superintendent is clearly 
vested in the Board. Now, turning to the 
order of the Subordinate Judge, he seems 
to think that the Superintendent being a 
relation of one of the trustees, is not quali- 
fied. Another reason given is that it is 
desirable to have a Brahmin as a Suiierin- 
tendent. These expressions of view on the 
-part of the learned Subordinate Judge 
''derive no support from the scheme itself. 
They are indeed opposed to it and we are 
inoliried to think that the Judge is under 
th e impression that he ha'^ eneral power 


to regulate tlie alTairs of ihe temide in 
question, which, of course, he has not and 
Ave must, therefore, set aside his oroer. 

The next order which is impeached re- 
lates to the cancellation by the Sub Court 
of what imrports to be a dismissal of the 
treasurer. In i\Iay 192-1 three cut of tlie 
five members of the Board seized all the 
papers and account books in the hands of 
tlie treasurer, and suspended him. On 13th 
May 192-1 the matter having lieeu brought 

to the notice of tlie Suliordinate Jiulge he 
cancelled tlie order of suspension. Clause 
(1 of the scheme regulates the power of the 
(’curt in this respect. It reads thus:-- 
“The Board shall have no power of suspen- 
sion or dismissal of the treasurer except 
by a vote of majority of the members sub- 
ject to confirmation by the Court. ^ Ihe 
power of suspension is vested in the Board. 
'I'he decision of the Boanl is, no doubt, 
subject to confirmation by the C'ourt. Now 
the three members of the Board acting in 
their individual capacity suspended the 
treasurer. There was no resolution of the 
]3oard jiiaced before the Court for conliima- 
tiou and the order of the Judge cancelling 
what pur[)orts to be the suspension of the 
treasurer is Avilhout juristliction. 

At a meeting of the Board alleged to 
ha\’e been held on 1-tth June 192-1 the 
treasurer Avas dismissed and the iesoluti(>n 
Avas again placed before the ( unit. On the 
•Mill '"July 1921 the Jiulge ])urported to 
cancel the order of the Board. Here again 
he does not appear to have i>ioperly api>re- 
ciated the position. Cnder the scheme and 
the rules fraiued by the (^ourt the trea- 
surer who is tlie secretary of the Board 
can couA'ene a meeting or the President 
niay coiiA'ene it. As a matter to he disposed 
ofat the meeting is the alleged misappro- 
priation by the treasurer and as he refuses 
to take oVders from the three members 
Avho are dissatisfied with him, it is said 
that the latter cannot get the treasurer 
to convene a meeting. As the president is 
siding with the treasurer it is alleged that 
he wTll not convene a meeting eit lier. In 
these cii-cuinstances, the three members 
referred to after suspend ing the treasurer 
appointed in his place tlie superintendent 
of the temple. This course does not find 
sanction in the scheme. I le purported 
to call a meeting and it Avas at tliat 
jnreiin"- ihat the treasurer wa.s dismissed. 
We are^ inclined to think that there was in 
law no meeting and no resolution. Thus 
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the condition precedent to the exerci-c of 
its powei by the Court, namely, a resolution 
ol: the Board, was wanting. The learned 
Judge says: ’’Their order cannot he ap- 
proved under the circumstances and I 
cancel it and the treasurer will continue as 
the treasurer from that date pending en- 
quiry into the charges which the Boanl 
might wish to establish against him." If 
this implies a mandate to the Board to 
meet and vote on the i[uestion relating to 
the dismissal of the treasurer, it is obvious 
that the Judge has no such power and 
this part of the order is not justified by 
either party. And if this part of the order 
cannot he carried into effect and at the same 
time the order of dissmisal stands cancelled, 
the result is that a treasurer against whom 
serious charges are made by a majority 
will be allowed to continue in office. 'There 
will then be a deadlock and this illustrates 
the danger of the Court intervening 
without strict regard to the provisions of 
the scheme. We think, that the order of 
the Subordinate Judge is without jurisdic- 
tion and we, therehu'e, set it aside. 

All the parties complain that there are 
many defects in the scheme as well as the 
rules, that they need revision and that these 
deficiencies are responsible for the present 
state of alTairs. If this he so. the parties 
must be left to their proper remedies. 

The ap])eal3 liled against the orders of 
the Subordinate Judge, we have treated 
as civil revision petitions; where revision 
petitions were filed it has not been neces- 
sary to resort to this procedure. Appeals 
were justified on the footing that the orders 
of the Subordinate Judge were made in 
execution of the scheme decree. This 
contention is clearly wrong and is opposed 
to Rungantaha v. Krishnaxvsami (1). The 
orders of the Subordinate Judge, however, 
being without jurisdiction, are liable to be 
set aside in revision and we are satisfied that 
a case has been made out for the exercise 
of our revisional powers. 

Each party will bear his costs and none 
of the trustees will be permitted to take 
'his costs from the temple funds. 

V. N’. V. 

z K. Order accordivghi. 

(1) 75 Ind. Cas. ISO; ISL. \V. 237; (1923) M. W. X. 
664; 47 M. 139; (1924) A. I. R. (M.) 369. 
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CALCUTTA HIGH COURT. 

Appeals fkom Original Decrees Nos.T22 

AND 12J OF 1922. 

January 28, 1925. 

Present: — Justice Sir Hugh Walmsley,' Kt., 

and Mr. Justice Page. 

BASAXTA KUMAR PAL and another 
Defendants Nos. 4 and 5 — Appellants 

vcvsns 

HAREXDRA NATH MUKHOPADHYA 

AND OTHERS — PlaINTTFFS — RESPONDENTS. 

htenjcl Public. Demands Recm'try Act {III of 1913), 
S’!. 30, 37 Ccrtidcdtc sale — Suit to set aside sale, 
tnaintainahility of Piaud, petitions aU((fation of, 
effect of. 

Where n sale lield under the provisions of the 
Hencal I’nhlic Demands Recovery Act is .soiight to b© 
.set a-<idc l)y the certiiicitc del>tor, iiuestif)ns arising 
l>‘'tu’een (he cci'Uheatc holder ami the certilicato 
dehtor f)r their reprcbentatives must t?e decided in 
accordance with the procodvire luifl fhuvn' by s. 37 of 

the At;t, not witliatanding that the purchaser >inHer tlie 
auctiou-s'ile is al.so iini))eaded as a party intftrested 
ill the proceedin';, [p. 797, col. 2.J 

Acertiticitp dehtor cannot evade the prcndslnns of 
.<?, 37 of the Bengal Public Demands Recovery Actand 
maintain a suit to set aside a sale held under tlw Act 
by makiiijj liftilious allejration.s of fraud in respect of 
m.atters wliicli under the seetion, and in the absence 
of fraud, mast be determined by means of the pro- 
cedure sppcilieil ill the seetion. [p. 79?, col. 1.] 

Appeals against the decrees of the -Sub- 
ordinate Judge, Jessore, dated the 16th 
January 1922. 

Dr. D. N. Mitter, and Babu Ncti^ain 
Chunder Kar, for the Appellants. 

Mr. K. Basn, Bal^us Prnfulla Chitnder 
Chiilcerhuttg, Suvendrn Nath Guha^aud Mr. 
Nurvddin Ahmed, for the Respondents. 

JUDGMENT, 

In No. 123 of 1922. 

Page, J. — The plaintiffs, who are the 
respondents in this appeal, in the suit Put 
of which the appeal arises claimed a decla- 
ration that a sale by auction pursuant to 
a certificate granted under the Public De- 
mands Recovery Act, III (B. C.j of 
was void as being obtained by fraud land 
also on the ground of certain irregularities 
in relation to the execution proceedings- 
The suit was decreed and the 4th mnd 
defendants prefer this appeal and contend 
that the suit was incompetent and was not 
maintainable having regard to the 
sions of s. 37 of the Public Demands w 
covery Act. At the auction sale, the p^' 
perty in question was purchased by tne 
2nd defendant who subsequently 
ed his interest therein for value to the •* 
and 5th defendants. 

Now, certain irregularities which » 
material and, therefore, would have justm 
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an application to the certificate officer to 
set' aside the sale were canvassed before us, 
the two main irregularities being that no 
notice was served upon the certiticate- 
debtors as provided by s. 7 of the Act and 
that no sale-proclamation was published. 
Originally, an application was made on 
behalf of the plaintiffs inter alia to set aside 
the sale under s. 23 and the appellants con- 
tend that the suit was incompetent by 
reason of the provisions of s. SG (6) of the Act 
which provides that “Xotwithstanding any- 
thing hereinbefore contained, a sale of iin- 
moveable property in execution of a certifi- 
cate shall not be held to be void on the 
ground that the notice required by s. 7 has 
not been served ; but a suit may be brought 
in a Civil Court to recover possession of 
such property or to set aside such sale on 
the ground that such notice has not been 
served and that the plaintilT has sustained 
substantial injury by reason of the irre- 
gularity : provided that no such suit sliall 
be entertained, if the certificate-debtor has 
made appearance in the certificate proceed- 
ing, or has applied to the certificate-officer 
under s. 22 ors. 23 to set aside the sale." The 
answer of the respondents is that their com- 
plaint w'as not merely that the notice re- 
quired by s. 7 had not been served but that 
there were other material irregularities in 
the execution proceedings and that, there- 
fore, s. 30 wpuld not render their suit incom- 
petent. The appellants further contend 
that the irregularities complained of 
irregularities which involved the decision of 
ques.tions between the certificate-holder and 
the certificate debtors or their representa- 
tives relating to the confirmation or setting 
aside by an order of the Court under the 
Public'Dftm&nds Recovery Act of a sale held 
in execution in such certificate and that, 
pdt^u'kntto s. 37 of the Act, the suit was 
not maintainable because that section pro- 
vides -that “any such question shall be de- 
te^r'fyiined' not by suit but b}' order of tlie 
c'ertffic^te-offldei' before AXffiorn such question 
arises or of such other certificate- officer as 
he may determine." Now, it is, in my 
opinion, cleat that the questions which 
arose with respect to the irregular process 
of execution were questions which arose 
between the certificate-holder, that is, the 
Secretary of State, and the certificate- 
debtors, because, if the questions in issue 
were determined in a manner favourable to 
the certificate-debtors (who are the respond- 

©rlts in this appeal), the effect would be 
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that the execution levied pursuant to^ the 
cei'tificp on behalf of the Secretary of ^^tate 
would be rendered nugatory. It is settled 
law that, where a question aiises between 
the certificate-holder and the certificate- 
debtors or their representatives, the proce- 
dure laid down bv s. 37 must be adopted, 
notwithstanding that the purchasers under 
the auction sale may be impleaded as being 
interested parties in the suit. See Pto^iit}no 
Kuwar Sanyal V. Kali Das Sani/al (1), But 
that case is an authority for another proposi- 
tion, namely. that it was the policy of the 
begislature in enacting the Public Demands 
Recovery Act to provide that such questions 
as would arise in the course of execution 
proceedings sliould be settled in the mannei 
provided by s. 37. Lord Macnaghten in 
delivering tlie pidgment of the Boaid in 
tlie case to which I have referred observed 
as follows:— “It is of the utmost import- 
ance that all objections to execution sales 
should be disposed of as cheaply and as 
ST)eediIy as possible. Their Lordships are 
glad to find that the ('ourts in India have 

not placed any narrow construction on the 

language ofs. 214, and that, when a ques- 
tion has arisen as to the execution, discharge, 
or satisfaction of a decree between the 
parties to the suit in which the decree was 
passed, the fad tliat the purchaser, who is 
no party to the suit is interested m the re- 
sult has never been held a bar to the ap- 
plication of the section." In my opinion, 
tliose observations are apposite in a con- 
sideration of the provisions of s 37 of the 
Public Demands Recovery Act : and, in 
relation to any question which comes 
within the ambit of that section, le** 

coursemustbe had to the procedure thereih 

specified. I, therefore, think that if the 
present suit wa.sasuit base<l meielyon the 
irregularities in tlie execution proceedings 
to which our attention has been adverted, 
it was not maintainable.^ A foi'tiori it was 
not maintainable when, in point of fa(!t, an 
application in that behalf had been made 
to the certificate-officer pursuant to the Aot 
and in this suit it was sought to canvass 

anew the same question. 

The respondents, however, take one 
further point in opposition to the objection 
raised by the appellants to the maintain- 
ability of the suit. The learned Advocate on 
behalf of the plaintiffs has strenuously urged 
that s. 37 in any event has no application, 

(11 19 C. 985; 19 I. A. IOC; C Sar. P. C. J. 209; D 

8} C). 
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l)eoause in the suit it ■u*as sought to set 
aside the sale and to recover po-session of 
tlie premises, the sulhect-matter thereof, on 
the ground tiiat t lie execulinn proceedings 
were brought about by the fraud of the 
defendant : and he arizues that the terms 
of the first paragraph of that section are to 
take elYect sulije.-t to the jiroviso that “ a 
suit may l^e brought in a (’ivil Court in 
respect of any such (luest ion upon the ground 
of fraud." Now, it is abundantly clear from 
a perusal of the recortl in this case that the 
main contest in the Trial Court ranged on 
the question as to whether the sale had been 
brouglit about through the fraud of the 
defendants. I'.vidence was led for the pur- 
pose of proving that the plaintilYs’ 
Najimuddin, the auct ion-purchaser, (the 
defendant No. ic and Krishna Behari Rav, 
a cc-sharer with the ])laiutitrs in theproj^er- 
ty in (pie>tion. had combine<l to de‘’raud tlie 
plaintitTs of a valuable pro|)ei‘ty by so act- 
ing in the imdteroftlie executiou j)roceed- 
ings that tlie sale should take jdace without 
the plaint id’s having knowledge of, or, 
being privy to, siudi proceedings. My 
learned brother and I invited the Advocate 
for the respondents to draw our attention 
to the evidence in support of this cliarge 
of fraud : but the evidence to which he re- 
ferred ns, in my opinion, was wholly inade- 
quate to found a charge of fraud. With 
respect to the allegation of fraud, the learned 
Trial Judge has arrived at a clear finding 
adverse to the plaintitYs. So far am I from 
disturbing that liuding that I find myself, 
after a ])erusal of the evidence, in full 
accord with it. The matter, therefore, stands 
thus: The plaintiffs, after taking steps to 
have the sale set aside by making applica- 
tion to the certificdte-ollicer pursuant to 
the provisions of the Act, seek in this suit 
to re-open the same questions and, in addi- 
tion, have added a claim to the same relief 
upon an allegation of fraud which proves 
to be groundless. If it were open to a certi- 
ficate-debtor to adopt such a procedure, the 
provisions of ss. 30 and 37 would to a large 
extent become nugatory ; for, a certificate- 
debtor, if minded to evade the provisions 
of the 37th section, could always bring a 
suit by making a fictitious allegation of 
fraud in respect of matters which under the 
section and in the absence of fraud, must 
be determined by means of the procedure 
therein specified. In my opinion, in the 
circurhstances obtaining in this case, the 
€illegatioa of fraud having been negatived, 
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there is no other alternative but to hold' 
under the terms of the Act that the plaint- 
itYs slnnild fail in their suit unless they 
satisfy the (Aurt that they are entitled to 
a decree leased upon some ground otlier 
thin those to which s. 37 is made applic- 
able To my mind, the plaintiffs have 
wliolly failed to make out their claim on 
any such ground, and this suit must beheld 
to be not maintainable. The decree passed 
therein must, therefore, be set aside and the 
suit dismissed with costs both here and be- 
low. Tiie transferee defendants Nos -1 and 5 
and the Secretary of State for India are 
entitled to separate sets of costs in both the 
(.’ourts. 

Walmsley, J.— 1 agree. 

J.v No. 123 OF 1922. 

The judgment tliat lia.s just been deli- 
vered in Apt>eal No. 122 will apply equally 
to this (*a.se also. Tliis a])peal is also de- 
creed and tlie plaintiffs' suit dismissed 
with separate sets of costs to the transferee 
defendants Nos. 1 and 5 and theSecretary of 
State for India in Council. 

z. K. Appeals allowed. 


LAHORE HIGH COURT. 

Civil Revision No. 160 of 1925. 

.May 25, 1925. 

Present: — Mr. Justice Abdul Raoof. 

MOHLA — Plaintiff — pETirroNER 

versus 

KAHN UN AND OTHERS— Defendants 

— Respondents. 

Civil Procedure Code (Ac? V of lOOS), 0. IX, r. IS 
— Limitatiori .\ct {IX of lOoS), Sch. I, Art. 10^^ 
lO.K parte decree, <if>plication to set aside — Summons 
not duly served on dcfoidarit — Limitation, determina- 
tion of. 

Ui)on an application to set aside an ex parte decree 
the Court must satisfy itself as to whether the appli- 
cation is within time and whether sufficient cause has 
been sliown for the non-appearance of the defendant 
on the dale of hearing. Where due service of notice 
on the defendant is not established, the Court must 
decide whether the application is within time 
the date when the petitioner came to know of the 
ex parte decree. 

Civil revision from an order of the Sub- 
Judge, Second Class, Sargodha, dated the 
22nd January 1925. 

Mr. M. L. Puri, for the Petitioner. 

JUDGMENT.— An cx parte decree teas 
passed against Dara, defendant No 1, fh* 
vendee, on the 14th October 1924. He 
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made an application on the 8th Decemher 
1924: for the setting aside of the ex pdite 
decree. Upon this ai>plication the Coiut 
had to satisfy itself upon two points (1) 
whether the application was within time. 
Article 164 of the Indian Limitation Act pro- 
vides a period of 30 days from the date of 
the ex parte decree or from any subsequent 
date when the applicant had knowledge of 
the decree. (2) Whether sufficient cause had 
been shown for the non-appearance of the 
defendant on the date of hearing. This 
second ground has been dealt with by the 
Court and it has been decided that he had 
shown sufficient cause for non-appearance 
on the date of hearing. On tlie question of 
limitation the Court below has expressed 
no opinion. It was its duty to see whether 
the application was within time. Oce 
thing is, however, clear that service of 
notice on the defendant was not established. 
It was, however, for the Couit to decide 
whether the application was within time 
from the date when the patitioner came to 
know of the ex pn/7e decree. For the deci- 
sion of this question the case will go back 
to the Court below. The remand is under 
O. XLI, r. 25, C. P. C. 

2 . K. Case remanded. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 41 

OF 1925 

AND 

Civil Revision No. 23 of 1925. 

' June 24. 1925. 

‘Present: — Mr. Justice Das and Mr. Justice 
* 

Ross. 

SAGAR MULL— Defendant No. 6 — 

A PPELLANT — PkTI'I TONER 

versus 

HIRA MAHARAJ and others — 
Plaintiffs — Respondents — Opposite Party. 

Civil Procedure Code (Act of JOGS), O. XXXIl , 
T. 7, Sch. II, paras. 15, 10 — Jicferencc to arbitration^ 
— Minor plainti-ff not intei-ested in relief — Sanc- 
tion of Court, absence of, effect of — Award — Objeo- 
tiojis — Decree in accordance with award — Appeal, whe- 
ther lies. 

Where a suit is referred to arbitration and on the 
-award being made the Court considers the objections 
made against tlie award and overruling the objections 
pronounces judgment according to the award, no 
appeal lies against the decree on any of the grounds 
which would go to establish the invalidity of the 
award. The only ground on which such a decree can 
bo objected to in appeal is that it is in excess of the 
award and the appeal must be directed only against 
that part of the decree which is open to such objec- 
tion, [p. 800, col, 1.] 


Wlierca minor jdaintifT is not in any way intcrcstod 
in the relief elaimcd in a suit, a reffience of the dis- 
])Ulp to arliitration is not rendered invalid l)y reason 
of the fact that the sanction <»f tlie (.'oiirt under r. 7 
of C). XX.XJI of the C. I*. C. is not granted to the 
minor s joining such referenec. [p. 8(JU, eol. Lh | 

Appeal against a decision of the District 
Judge. Monghyr, dated the 3rd of Novem- 
ber 1924, reversing that of theMunsif, First 
Court, Monghyr, dated the 12th of Amil 
1922. 

Messrs. .V. If. and A'. A\ Sen, ior 

the Appellant. 

Messrs. Hasan Imam, N. C. Sinha, N. C. 
Ghosh and N iamutiillah, for the Respond- 
ents. 

JUDGMENT. 

Ross, J.— This is an appeal against an 
order of the learned District Judge of 
i\Ionghyr reversing a decision of the Munsif 
and remanding the suit for trial on the 
merits. The suit wns brought by plaintiff 
No.^ 1, liira Maharaj, and iiis minor son 
against tlie six ilefendauts who are said to 
be members of the Committee of the l.,akhi- 
sarai Gausala. The suit was for specific 
performance of an agreement for sale of a 
])lot of land entered into by the defendants 
with the plaintilf No. 1 on the 18th of De- 
cember 1920. Tlie parties entered into gin 
agreement to refer the matter to arbitra- 
tion and a petition was presented on behalf 
of the minor plaintiff for leave to enter 
into this agreement and permission was 
granted by the Court. As the award was 
not submitted by the time limited by the 
Court, after several adjournments had been 
given, the arbitration was superseded on 
the 27th of Marcli 1921 and the case was 
fixed for hearing for the 30th. On that 
date another application was made by 
plaintilf No. 1 and the defendants to refer 
the suit again to arbitration. Tliis was 
granted and the same arbitrators were 
appointed and they submitted their award 
on the following day. 

The Munsif passed a decree in accord- 
ance with the award and dismissed the 
suit. The learned District Judge held 
that the reference to arbitration was illegal 
inasmuch as no permission was granted to 
the minor plaintiff to enter into the agree- 
ment by which the case was submitted to 
the arbitrators on the second occasion. lie, 
therefore, set aside the decree and remand- 
ed the suit for trial on the merits; 

On behalf of the appellant, who is defend- 
ant No. 6, the contentions are, first, that 
no appeal lay to the District Judge* 
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secondly, that the question of permission 
to the minor plaintiff did not arise inas- 
much as it was only plaintiff' No. 1 who 
asked for relief ; thirdly, that no ])ermis- 
sion was necessary because (>. XXXH, r. 7, 
does not control para. 1 of Sch. !I to the 
Code : and, lastly, that even if permission 
was ordinarilv necessary, it was not neces- 
sary in this case as plaintiff No. 2 was 
joint with his father, the karta of the family 
and was. therefore, represented by him. 

On behalf of the respondents it is con- 
tended in the first place that even if no 
appeal lay to the District Judge he has 
passed a proper order such as the Court 
■would have passed on an application by 
the plaintiff' imder s. 115, and, therefore, 
this Court should not interfere; secondly, 
that the supemession of the arbitration on 
the 27th of March cancelled all the pro- 
ceedings in arbitration up to that date and 
it was necessary to oldain fresh permission 
for the minor plaintiff to enter into an 
agreement to refer the suit to arbitrators; 
and, thirdly, that permission was neces- 
sary because 0. XXXII, r. 7, controls para. 
1 of Sch. II; and, therefore, the reference 
to arbitration was without jurisdiction and 
the order passed by the District Judge was 
right. 

Now para. 15 of Sch. II states the grounds 
on which an award can he set aside. These 
are for the Trial Court to consider; and 
the ground now taken fell to be considered 
aftd was considered by that Court and it 
was decided that the award was not invalid 
on that ground. Under para. 16, there- 
fore, the Court had to pronounce judg- 
ment according to the award and it did 
so. Clause (2) of that paragraph states the 
grounds on which an appeal may be 
taken against such a decree, viz., that it 
is in excess of the award and not in ac- 
cordance with it. No such ground was taken 
before the District Judge and, therefore, no 
appeal lay. This is plain on the language of 
the section itself and the authorities are 
clear — Giiulam Khan v. Muhammad Hassan 
(1), Lutaivan Kubar v. Lachiya (2) and 
Khudiram Mahto v. Cha^idi Charan Mahto 
(.3). The case which the leanied District 
Judge has relied upon, Benode Lai Pakrasi 
V Ptan Chaiidra Pakrasi (4), was decided 

(1) 29 G. 167; 291. A. 51: 0 C. W. N. 226; 12 M. L. ,1. 
77* 4 Horn. U H. 161; S Sar. P. C. J. 154; 25 P. H. 
1902 (P.O). 

(21 2Mml. Cas. 989; 36 A. 69; 12 A. L. J. 5/. 

(3) 35 ln<K Cas. 358; 1 P. L. J. 306; 2 P. L. 377, 

\i) U lad. Cas. £98; U C. L. J, 143, 
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in 1898 under the old Code and before 
the decision of the Judicial Committee and 
is no longer law. The learned Counsel for 
the respondents did not attempt to support 
this pait of the judgment and conceded 
that no appeal lay to the District Judge. 
Dut as the District Judge entertained and 
decided the appeal there is a second appeal 
to this (’ourt. That second appeal must 
l)e decided according to law and the judg- 
ment of the District Judge must be set 
aside. 

As to the contention of the respondents 
that this Court should not interfere when 
a ])roper order has been made, tliis argu- 
ment can be raised only in answer to an 

ft 

application for the exercise of the revisional 
jurisdiction of the Court. Tins is not the 
case here; nor is there any application by 
the respondents against the order of tlie 
Munsif ; consequently this j)oint does not 
arise. ^Moreover, even if it did arise, this 
contention could not succeed because it 
rests on a pure technicality. I'lie defect 
is formal only, because on the first refer- 
ence to arbitration permission was accorded 
to plaintiff No. 2; and there is no ground 
for supposing that it would have been re- 
fused on the second occasion. 

But on the merits it is clear I hat the 
appellant is entitled to succeed. I do not 
propose to enter into the question whe- 
ther O. XXXII, r. 7, controls para. 1 of 
Sch. II — a question on which there has 
been much difference of opinion; nor need 
I discuss the argument that plaintiff Xo. 1 
represented plaintiff No. 2 so as to make 
it unnecessary for the Court to grant per- 
mission to plaintiff No. 2 to agree to arbi- 
tration. But the plaint itself shows— and 
the prayer is specific — that only plaintiff 
No. 1 prayed for judgment. No relief was 
sought for plaintiff No. 2 and he was in 
no way interested in the suit. The agree- 
ment of which specific performance was 
sought was entered into by the defendants 
with the plaintiff No. 1 and he alone was 

entitled to enforce it. 

On every ground I am of opinion that 
the decision of the learned District Judge 
is wrong and must be set aside. The ap- 
peal is, therefore, decreed with costs 
throughoiit and the decree of the District 
Judge is set aside and that of the MuriSif 

is restored. - j- ■ j 

The application in revision is di^misfea. 

Das, Jft— lagree. 

Z. K. Appliccition 
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CALCUTTA HIGH COURT. 

Criminal Revision Case No. .S70 oe 1925. 

July 23, 1925. 

Presznt:~Sir Lancelot Sanderson, Kr., 

Chief Justice, and Air. Justice Penr.soa. 

TIIOAIAS JAMES HENRY ARXUP- 

Accused — Petitioner 

VC Vf!HS 

KEDAR NATH GHOSH — Complainant 

— Opposite Party. 

Evidence Act (/ of IS7J). ss. {d) Statement 

made by witness before Police and reduced to icritin-j, 
whether a<lmissihle —Procedure — Criminal trial --De- 
lay, undesirabilitj/ of. 

A statement made l)y a witness in a criminal tose 
to tile Police which lias been taken down in writing 
is admissible in evidence at tlie trial under s, l.")5 (3) 
of the Evidence Act for the purpose of coutradictin;; 
such witness, provided tiie provisions of s. ll.") of the 
Act are complied with in the matter of imltinj; the 
speeilic parts of the statement which are to be relied 
upon to the witness in his cross-e.xamination. Ip. 80.3, 
col. 2.] 

Delay in the disposal of a criminal case only 
invites eviclence wliich cannot be relied u[)on. The 
longer the period allowed to elapse from the time of 
the event to the time when the witnesse.s give evi- 
dence, the greater is the probability of confusion and 
of the truth being obscured, [p. SOI, col. 1.] 

Alessrs. Sen and Satindra Nath Mitkhcrjee, 
for the Petitioner. 

Air. Panna Lai Chatterji^ for the Opposite 
Party and the Crown. 

JUDGMENT. 

Sanderson, C. J. — 'I’liis Rule was 
granted by my learned brother. Air. Justice 
Panton, and me, calling upon the Cbhief 
Presidency Alagistrate and the opposite 
party to show cause why tlie conviction of, 
and the sentence passed on, the f)etitioner 
should not be set aside on grounds Nos. i, 
b and 9 stated in tlie petition. 

The petitioner was convicted by an 
Honorary Presidency Alagistrate for assault 
under s. 323 of the Indian Penal Code and 
sentenced to pay a fine of Rs. 50. The 
decision was given on the 23rd of Alarch, 
1925. 

The petitioner is a sergeant in the 
Calcutta Police attached lo the Kumartoli, 
outpost and the assault is alleged to have 
been committed on the 19th of February, 
192L 

The case for the complainant, Kedar Nath 
Ohosj, who is a taxi-car driver, shortly 
stated, was as follows: He was driving a 
taxi-car near a tea-sliop in Ahiritola Street 
when some person from the tea-shop sum- 
moned him to stop. He stopped, and the 
man who called him asked him to wait two 
gr three miuutes while he Jial some tea. 

a 


The complainant, therefore, drew up his 
tixi and waited. The petitioner came upon 
tlie scene anrl asked him to move his car. 
The complainant gave him the expl ination 
which 1 have alreadv mentioned and then 

V 

it was alleged, wlulout any cause, as the 
complainant (the taxi-driver) was about to 
start Ills taxi, tlie cllicer assaulted him, 
poked liim with a stick and then gave him 
a blow on the head. The blow on the head 
caused an abrasion ot the skin and bleed- 
ing. The sergeant then blew a whistle, 
which brought two or three constaVdes to 
the spot, dragged him out of the car and 
took him to the thana. That is the com- 
plainant’s story. 

The case for the petitioner is that he 
found the comiilainaiit's car stationary, and 
on asking the complainant to move it, 
he was told that he stopped there for the 
purpose of getting a cup of tea, The peti- 
tioner tlieii told him that he must not stay 
there and asked him to move his car, 
which he refused to do. The petitioner 
also asked for his license, but the complain- 
ant refused to produce it. The petitioner 
then attempted to arrest the complainant 
with the object of taking him to the f/iana. 
because of the obstruction wliich he had 
caused and because he refused to produce 
his license. There was a scuflle and the 
petitioner had to get assistance, and in the 
course of the scuflle the complairiaiit's head 
was hurt by his falling on the ground. 

The Rule was granted on three grounds: 
the first was “that tlie learned Alagistrate's 
judgment was not in accordance with law 
inasmuch as he had not considered the 
evidence of the witnesses examined on be- 
half of the defence.” 

On further examination of the judgment, 
and l)y reason of the explanation of the 
Alagistrate, I am of opinion that there is 
no substance in that ground. 

Another ground on which the Rule was 
granted was that “the learned Alagistrate 
was wrong in holding that the statements 
of Kedar Nath, Anath Alotilaland Harendra 
Chakravarty before the Deputy Commis- 
sioner of Police were not on the record 
and the said witnesses were not confront- 
ed with them.” This ground as far as I 
can see upon further information, now needs 
c.onsideration only with regard to the com- 
plainant Kedar Natli and Anath. 

It appears that the complainant was 
examined by the Deputy ('ommi.s.sioner 
on the 22ad of February, that is to 
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three (lays after the event, and he Avas re- 
I'resented by a Pleader; the iJepnty (’om- 
iriis«ioner tr>ok doAvn his statement in Aviit- 
iiiiir: and, tliereis no doubt ttiat the crm- 
idainant. when he was l)efore the Magis- 
trate in this case, was cross-examined with 
j'('£raj(l to certain statements Avhich heAvas 
alleged to have made to the Itejnity Com- 
missioner and which the Deputy Commis- 
sioner had taken down in writing. They 
weie put to the comi>lainant for the purpose 
of showing that the complainant's evidence 
could not be relied upon by reason of the 
fact that the complainant had made state- 
ments to the Deputy ( 'ommissioner which 
were inconsistent with parts of the evi- 
dence which he had given before the 
Magistrate. 

The Magistrate slated in liisanswer to the 
liule as follows : ‘TVith regard to ground 
Xo. b of the i)etition this Court consider- 
(ol the statements of the witnesses Kedar 
Nath Ohose — and not Khagendra Nath as 
stated in the petition evidently through an 
oversight— Anath, Nati Lai and Ilerendra 
Cliakravarty before the Deputy Commis- 
sioner of Police inadmissible in evidence 
fci- the following reasons." I need not deal 
Avith this i>oint at any length because the 
learned Vakil, who appeared for the (’rown 
did mot endeavour to support the conten- 
tion, which was put forAvard by the Honor- 
ary .Magistrate, in this respect, and he 
stated that he could not contend that the 
statement which Kedar Nath, the complain- 
ant, had made to the Deputy Commis- 
sioner was inadmissible. In my ojiinion 
the learned Vakil for the (’rown Avas correct 
in his opinion and took the right course 
in not contending that the statement Avas 
inadmissible. In my judgment it Avas ad- 
missible. 

It, therefore, appears that in this respect 
there Avas ground for this Rule being grant- 
ed. 

The next question Avhichhas to be con- 
sidered is Avhethei* the Rule should be made 
abs('lute by reason of the matter to which 

1 have just referred. 

In my opinion the statement Avhich the 

complainant made to the Deputy Commis- 
sioner Avas of importance, first because it 
Avas made Avithin three days of the occur- 
rence and the evidence given by the com- 
plainant before the Magistrate Avas given 
some months after the event. Therefore, 
it is probable that the complainant Avould 
be more accurate, Avhen be Avas making 
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his Statement three days after the event, 
than Avhen he was giving evidence some 
months after. 

In the second place the statement which 
the complainant made to the Deputy Com- 
missioner contained some important ad- 
missions; for instance the complainant said: 
'1 stopped my car. I Avas going to get my 
liag (loAvn, hut the Avould-be passenger told 
me to wait a couple of minutes. I then 
ordered for a cup of tea from the tea-shop 
keeper who sent me a cup of tea. I was 
drinking it. Just at this time a sergeant 
came and told me to move on, and 1 told 
him that I was Availing because a Baboo 
had told me to Avait. Saheb asked for my 
license I did not show him the license, but 
I Avas begging the sergeant to excuse me 
at which the sergeant abused me." 

The statement refers to two matters: 
first, that the complainant was having a 
cup of tea; and, secondly, that he Avas asked 
for his license and he did not produce it. 
Both these statements the complainant 
denied when they Avere put to him when 
he was giving evidence before the Magis- 
trate. I do not place much importance 
upon the point AA'hetherthe taxi-driver was 
having a cup of tea, or Avas not having a 
cup_ of tea, but the other matter is of im- 
portance because if he Avas asked for the 
license and he refused to produce it, I 
understand that it would be the duty of 
the petitioner to take him into custody, 
and if the complainant resisted, the 
tion'^r Avould be justified in using the 
necessary amount of force to carry out 
his duty. 

To Avhat extent the mind of the lionoray 
Magistrate would have been inlluencea, 

if he had understood that the 
tioned evidence Avas admissible and that 
he must take it into consideration i 
is difficult to say. It is true that 
judgment the Magistrate did refer to tni^ 
statement having been put to 
plainant Avhen he was giving eviaen , 
but I do not find that the Magistrate 

at any time in his judgment 
any definite decision Avhether the c 
plainant Avas asked for the license a 
whether he refused to produce it. 
has referred to the fact that the comp 
ant Avas charged with obstruction an 
convicted of causing an obstruction , 
the Magistrate seems to have though 
there the matter ended and ^ 

not considei’ that question further. 
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In my opinion it was essential in this 
case that the ^lagistrate should make up 
his mind in the first instance as to how the 
scuffle began. Did it begin by an un- 
warranted assault by the petitioner \ipon 
the complainant, or did it begin b}’' reason 
of the petitioner asking him for the license 
and b}^ reason of the complainant refusing 
to produce it ? 

It seems to me quite possible that if the 
Magistrate had applied his mind to that 
view of the case he might have come to a 
contrary conclusion. 

For these reasons, without expressing 
any opinion upon the merits of the case, I 
am of opinion that this Rule must be made 
absolute. 

In the ordinary course, and especially 
having I’egard totlie fact that the petitioner 
was in the position of a sergeant cf the 
Police, I should have thought it neces- 
sary to remit this matter to the Magis- 
trate in order that it might be re-tried, 
the Magistrate giving due weight to the 
evidence which he thought was inadmis- 
sible but which I have decided is admis- 
sible. 

But this is, I trust, an exceptional case; 
and, in my opinion, for the reasons to 
which I will presently refer, it would be 
wrong for this Court to direct a further 
trial. 

The rule, therefore, must be made abso- 
lute; the conviction and sentence set side; 
and, the fine, if paid, will be refunded. 

I have already stated that the occurrence 
took place on the I9th of February l\)2 l 
and the matter was eventually decided 
by the Magistrate on the 23rd of March 
1925 more than a year after the event. 
AVe were informed that the proceedings 
against the petitioner were instituted on 
the 20th of March 1924. which was, as my 
learned brother reminds me, the day fol- 
lowing that on which the proceedings 
against the complainant were started in 
respect of the alleged obstruction. AVe were 
informed that the hearing of this case did 
not begin until the 25th of August 1924, 
as I understand, because the other case (the 
prosecution of the complainant) was taken 
up first and was not concluded until about 
that time. 

In my jxidgment there are not sufficient 
materials before this Court to enable it 
to form any estimate as to what was the 
reason, or what were the reasons, for the 


extraordinary delay which occurred in the 

ft ft 

disposal of this case. 

It i.s only necessaiy to mention one or 
two facts to see that some steps munt be 
taken to prevent such delays occurring in 
the future, d’his was a simple case — an 
ordinary assault case — whicli. in m\' judg- 
ment. ought to have lieen disposed of Avitliin 
a week or so after the event wliich hapi>en- 
ed on the I9th February 1924. Instead of 
that, 1 find that witnesses were examined 
in August. September, (October, and Xovem- 
ber. 1921 and the decision was not given 
until Alarch 1925. ^A'hether this is con- 
sidered from the ])oint of view of the com- 
plainant, or from the j)oint of view of the 
j)etitioner, such a delay as took place in 
this case is inexcusable having regard to 
the sinii)le natuie of the case, and it might 
easily amount to a denial of justice. I de- 
sire to make it clear that I do not intend 
to make any rellection upon the Honorary 
Alagistrate, because, as I have already said, 
i liave not sulticient materials to enat>le me 
to specify what was the cause of the delay, 
and, further, it is evident that the Magis- 
trate took great care with the case. 

’’I'lie fact, however, remains that it was 
more than a year before this simple case 
was disposed of ; and m}' learne{l brother 
and I are of 0 ])inion that it is our duty 
to call attention to it and direct that a copy 
of our judgment be sent to the Govern- 
ment of Bengal. 

Pearson, J.— I entirely agree with the 
judgment of the learned Chief Justice in 
this matter. 1 also think that the learned 
Alagistrate ought to have gone right back 
to the very beginning of the events lead- 
ing u]) to the assault, and from that point of 
view it was of very gret t materiality to 
consider the question whicli has been raised 
of the demand for the production of the 
license by the accused from the com- 
plainant. 

In so far as the learned Magistrate^ has 
stated in his explanation that he considers 
the previous statement of certain witnesses 
inadmissible in evidence, I only wish to 
say that it is abundantly clear to my mind 
that the evidence was admissible under s. 
155, sub-s. (3) of the Evidence Act subject 
only to this: that the provisions of s. 145 
of the Evidence Act had been complied 
with, in the matter of putting the specific 
parts of it, which were to be relied upon 
to the witnesses in their cross- examina- 


m 

tioii. That in fact ■was done in at least two 
cases, d'lint evidence was adinissilde. 

I desire to assoidate inw^elf entirelv with 

• « 

what has fallen fifin the learned ('hief 
Justice with regard to the delay which 
has taken place in this case. I have not 
been able to go in detail into the matters 
which would enable me to say upon wlioni 
the blame rcst^. While 1 desire also to 
associate mvself with what ha=^ been said 
about the great care which the Magistrate 
seems to have apidied in coming to his 
judgment in the case, it seems inconceiv- 
able that a simj^le assault ease which ought 
to have been disposed of within a few 
days of the events or. at any rale, within 
a few days of the complaint, should spjead 
itself over a j'eriod of more than a year 
before the decision was arrived at. Such 
delay is only inviting evidenc? which can- 
not be relied upon. The longer the period 
allowed to elapse from the time of the 
event to the time when the witnesses give 
evidence the greater the probability of 
confusion and of the truth being obscured, 
particulai'ly in a case like this where the 
accused happens to be a Police Officer, and 
the alleged offence arises out of his con- 
duct during the couise of his duties. 

z. K. Rule made absolute. 


LAHORE HIGH COURT. 

Criminal Appeal No. y of 1925. 

March 3, 1925. 

p7-csenf : — Justice Jai Lai. 
QADIK PAKHSH and others — Coxvicis 

— Appellants 

VCVSH 6 * 

EMPJ'IROR — Opposite Pari v. 

Penal Code {Act XLV of lV->. 

Pwt—iiricvf.us hiu t cauced iosei eral penom— Death 
resultin') from (/rit'vous hurt— Conviction, separate, 
for grievous hurt and cu[j,able hotnicide, legality of. 

Accused assaulted the party of tlie complainants 
and caused injuries to several members of that part}*. 
Some of the injuries were grievous and in one case 
they proved fatal. All the accused were convicted 
of ofYenccs under ss. .101 11!) and .125 1 ID of the 
Penal Code and were awarded separate sentences in 
respect of eacli otYeuce: 

Held, tlmt a conviction under ss. 325 1-11) was not 
legal in the face of the conviction under ss. .30-1 140 
as the major offence included the minor, ip. dOo, col. 
1-1 

Criminal appeal ficm an order of the 
Sessions Judge, Jhelum, dated the 10th 

October 1Q24. 
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[Messrs. M. L. Puri and Shiv Naraiv^ for 
the Appellants. 

Diwan Ram Lai, for the Crown. 

JUDGMENT. — On the 12th April 1924 
there was a serious riot in Mouza Dha- 
ruggi in which one Maula Bakhsh received 
seven injuries which caused his death and 
ten others on his side received a large num- 
ber of injuries. The h'irst Information 
Report was made at Dhuman Police Station 
by Sarfraz Khan iP. W. No. 3j at 4-30 on 
tlie same afternoon. The time of occurrence 
is mentioned as midday, and the distance, 
between ^louza Dharuggi and the Police 
Station as live miles. The nine appellants 
who ■were sent up for trial have been con- 
victed by the Sessions Judge of Jhelum 
under ss. 148. 301 149 and 325/149, Indian 
Penal Code, and have been sentenced to 
seven years’ rigorous imprisonment each 
under S3. 301 149 and to ligorous imprison- 
ment for three years each under ss. 325/149. 
The sentences have been ordered to run 
consecutivelv. No sentence under s. 118 
has been passed. * 

The case for the prosecution is that on 
the lull April 1924 the cattle of Qadir 
Bakhsh and Bag Hussain, appellants, tres- 
passed into the wheat of Mania Dad. 3/u- 
sammat Ghulam Bi, wife of Maula Bakhsh, 
deceased, and ^laula Dad seized the caftle 
and took them to the cattle pound. On the 
12tli April 1924 Musammat yardaran and 
one Sher were beaten by some members of 
the party of the appellants by way of re- 
taliation. Slier, Sardaran, Rahim 
Dad and Maula Bakhsh left the village to 
report the matter at the thana. When 
they reached the field of Musammat Rajan 
they were set upon by all the appellants 
who were armed with lathis. The other 
injured persons came to their rescue ; they 
also were beaten by the accused. Maula 
Bakhsh died the same day. 

The story of the prosecution is support- 
ed, hi ter a lia hv the evidence of Sarfraz 
Khan (P. W. No. 3.', Sher (P. W. No. 4J. 
Musammat Sardaran fP. W. No. 5), 

All (P. W. No. 10). Muhammad Zaman (P. - 

No. 12), Musammat Begam (P. W. No. 13), 
and also by Mtisammat Soni (P. W. No. 
14;, and Rahim Dad (P. \V. No. 15). Except 
Fateh Ali (P. W. No. 10) all the witnesses 
belong to the family of the deceased or are 
in some way or other related to him. I'ateii 
All appears to be the only distinterestea 
■witness who has been produced in this case. 

But the evidence of these witnesses is 
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ported by the medical evidence from which 
jt appears that ten members of the com- 
plainant's party received a large number of 
injuries, while out of the accused (iiclir 
Balchsh.^Nawazish Ali, Allah Ditta. Muinxm- 
mad Wall, and ^Muhammad Waris had 
altogether ten injuries between them. These 
latter injuries were all comparatively slight. 
All the appellants e.^cept Qadir Bakhsh, 
deny their presence at the time of the as- 
sault and have produced evidence in sup- 
port of their plea. This evidence has right- 
ly been rejected as unreliable by the learned 
Sessions Judge. Qadir Bakhsh who admitted 
having taken part in the fight, stated that his 
■cattle damaged the crop of Alaula Dad and 
the latter impounded them. The next day 
he drove the complainant's cattle to the 
pound and, therefore, a fight between him- 
self, Allah Ditta, Muhammad Wali and two 
others and the complainant’s part^’ took 
place, in which stones and sticks were used, 
but Mania Bakhsh was not killed at the 
time. Now this statement leaves wholly 
unexplained the large number of injiiries 
received by the members of the complain- 
ant’s party. It is inconceivable that if, as 
alleged by Qadir Bakhsh, the complainant’s 
party came to fight with Qadir Bakhsh and 
hiscompanions they did not cause more harm 
than they have been proved to have done. 
The First Information Report was made with- 
out any undue delay. It fully supports the 
evidence given at the trial. In my opinion 
the guilt of all the appellants has been 
established. The appellants have all been 
convicted under ss. 301/119 and also under 
ss. 325/149. Section 304 is the graver of the 
two oifences. All the appellants have been 
convicted under ss. 304/149 and 325/149 not 
for any injury caused by them individually, 
but on account of the injuries caused by 
some members of the unlawful assembly of 
which they also were members. I do not 
think that a conviction under ss. 325/149 is 
legal in the face of the conviction under 
ss. 304/149 as the major offence included 
the minor. I, therefore, set aside the con- 
viction and sentence under ss. 325/149 in 
the case of each appellant, but confirm their 
conviction and sentence under ss. 304/149, 
Indian Penal Code. 

2. K. Appeal partly accepted. 


CALCUTTA KIGPI COURT. 

Crtminal Refekrsce Case No. 158 of 1925. 

July 22. 1925. 

Present : — Sir Lancelot Sanderson, Kt., Chief 

and Mr. Jiustice Pearson. 

iSIlAIIvlI CARIB IIAJI-Compu.unant 

VC vsu s 

^H’CIllR.VM SIIAC ANDAN'OTHER — 

Accused. 

Penal C>> i: i .Ic/ XL\’ of \ s. -170— Theft, essence 
of — Ilf (iccitscil, effei't of Criminal Pro- 
cedure C'ldr '.Ic' r of ISpS', 4?'' - Reference tn 
High Court - .idini.-<.<i(>ii before Seisioiiii Judge, effect 
of. 

An offence under s. d”!) of the I\=>nal C )de is an 
offence aprainst posses.sion. and a p-r.soa cannot, 
Ihercfore, l)c convicted of stoaliny s<anethinii' "f winch 
lie was already in pfTsst'^^ion. 

Where in a inoceedincr l‘•■*fol•c a Se.ssion.s JudgA 
upon which a refc‘ren(*e is inatie to the lliijh Court, 
admissions of fact are iiiadf l\v either party, sucdi 
admissions ought to l)e ac'-cjited l)y the Higli Court 
for the purposes of tiie refer. nce. 

Criminal reference, under s. 438 of the 
Cr. P, C , made by the Sessions Judge, 
Birbhum. 

Mr. R. M. Chatterji, for the Complainant. 

Mr Satindra Nath Muherji, for the 
Accused. 

JUDGMENT. 

Pearson, J. — 'I’liisisa reference under 
s. 433 of the Cr. P. C. made by tlie leained 
Sessions Judge of Birbhuni. 

It appears that the two accused, who were 
fatlier and son, were convicted of an offence 
under s. 379 of the Indian Penal Code in 
respect of two trees which they cut down 
either partly or altogether. 

The facisshow that they wei-e admittedly 
occupying a pichai shop for about three 
years and that upon the bank of a tank 
near by, these trees were growing in what 
formed the compound of the house occupi- 
ed by the accused. 

The learned Sessions Judge has given 
his opinion that the complaint does not 
disclose an offence under s. 379 of the 
Indian Penal Code, inasmuch as the trees 
are admitted to have been on the holding 
in possession of tlie accused. That is an 
admission which disposes of the case be- 
cause the offence under s. 379 is an offence 
against possession. 

It is said by the learned Vakil appearing 
for the complainant that an admission in 
these circumstances should not be held 
necessarily binding upon his client in a 
proceeding of this kind wliich is not a 
ludgmentand in which the learned Sessions 
Judge does not come to any decision on 
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llie lines of a judgment. But it is i|uiie 
clear that if upon the proceedings before 
the learned Jndece upon which the refer- 
ence is made, afimissions of fact should be 
made by either party, then those admis- 
sions of fact ouirht to be accepted by this 
Court for the pui pose of the reference, and, 
in the present case, it ap]>ears fjom the 
order-sheet that before the motion for re- 
ference was made by the accused, notice 
was serverl upon the opposite party and 
that Pleaders for both parties were lieard. 
AVe have, howe\'er, been referred to the 
judgment of the Trying Magistrate in con- 
nection with what is said to be a mistake 
with regard to tliese admissions ; and al- 
though there arc certain statements there, 
Avhicli taken by themselves might be con- 
strued into a tinding that the comi)ound 
in which these trees grew was not in pos- 
session of the accused, there are, on the 
other hand, other statements which wotdd 
certainly lead to that conclusion. 

I would, therefore, accept the reference, 
set aside the conviction and the sentence, 
and direct that the line, if paid, ])e re- 
funded. 

Sanderson, C. J.— I agree. 

Z. K. Conviction set aside. 


LAHORE HIGH COURT. 

Pfumin’al Appeal N(l 109 op 1925. 

May 11. 1925. 

Present: — Mr. Justice Martineau 
and Mr. Justice Zafar Ali. 

NAZIR SiNdll AMD ANOTHEIi — APPELLANTS 

VdlS llS 

EMPEROR — Respondent. 

Crimirial Procedui-c Code (Act 1' of ISOS), -//. 
o}-,^ — whether rail be qucstio7ied in 

appeal aijainst conviction— List of defence witnesses 
not tiled till late staffo — Absence of witness— Adjourn- 
meilt, right to— Evidence Act il of IS7J), s. 
Confession made to Magistrate while accused in custody 
cf Police, admis.nbility of. 

A commitment once made stands, unless quashed 
by the High Court, and if it is not (luashed the trial 
of the person committed must take place in pursu- 
ance thereof. After a trial has ended it is not open 
to the accused to inumgn the commitment, inasmuelx 
as a commitment cau be (luashed with only one 
object, namely, that the trial of the person committed 
may not tako place, and wliere a trial has already 
taken place it serves no purpose to impugn the com- 
mitment. [p. 806, col. 2.] 

Where an accused person does not hie a list of 
witnesses \mder s. 211 of the Cr. P. C.. he is not 
as of fight entitled to an adjournment of the trial by 


ir-Hs.-n "l‘ the Ln i Mint one of tin- wilnes.->es .summoned 
.it his request at a late stage has not turnediup. [p. 
tO". col- 1 . 1 

A (•onfessif>n ma<lc by an accused person to a Magis- 
trate at a time when he is in tlie custody of the Jh)liec 
is a<Imi«;sibIo in evidence under s. 20 of the' JA'ideiice 
Act. 1 1 >- SOi, col. 1. 

Criminal appeal from an t>rder of the 
Sessions Judge, Ecrozepore, dated the 13th 
December 1024. 

Dr. Sand La! and 51r. GulJa Rcnn, for the 
Appellants. 

Mr. Des Raj SatvJtney, for the Crown. 


JUDGMENT. 

Zafar Ali, J. — Agreeing with the nn- 
aniu)ous opinion of the four assessors the 
Sessions Judge of Eerozepur has convicted 
Xazir Singh or Nazir, carpenter, aged 17, 
and IndarSingh Jat, aged 27, of the murder 
of Thola Singh, carpenter, aged 28, and 
has sentenced both under s. 302, Indian 
Penal Code, to suffer the penalty of death. 
The convicts have appealed jointly through 
Dr. Xaiul Lai, and the case is also before 
us under s. 374, ('r. P. C., for confirmation 
of the capital sentences. 

Tlie result of the usual magisterial 
enquiry l)efore the commitment originally 
was that both the accused were discharged 
but the District Magistrate came to the con- 
clusion that they had been improperly dis- 
charged, and then in compliance w*ith hia 
order the Magistrate committed them for 
trial. Dr. Nand Lai contends that the order 
of the District Magistrate was illegal in- 
asmuch as he failed to give the accused an 
opportunity which he wasbound to do under 
proviso (a) to s. 437, Cr. P. C., to show cause 
why the}' should not be committed for 
trial, and that the commitment being based 
on an illegal order was itself illegal, and 
he urges that this illegality vitiated the 
trial that followed. But a commitment 
once made stands, unless quashed by the 
High Court, and if it is not quashed the 
trial of the persons must take place in 
pursuance thereof. In the present case the 
High Court was not moved at all to quash 
thecommitment and, therefore, the trial was 
perfectly in order. Now that the trial has 
ended in conviction it is not open to the 
accused to impugn the commitment he- 
cause the stage at which they could ( 
so has passed. A commitment is i 

with only one object, namely, that the rr 
of the persons committed may not a 
place. If a trial has already taken 
serves no purpose to impugn the comm 

ment. 
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Another preliminary objection taken bj* 
the learned Counsel was that the conviction 
was illegal because the case was decided 
without procuring the attendance of and 
examining a witness cited by the appel- 
lants in defence. But the appellants gave 
no list of witnesses to theCommittingMagis- 
trate as they should have done under s. 
211, Cr. P. C. The dates originally lixed 
for the trial in the Court of Session were 
12th and 13th November which had been 
duly notified to the prisoners, but they 
filed no list of witnesses before those dates. 
After the case had been postponed to the 
8th December a list of defence witnesses 
was filed on the 28th November, i. e., only 
ten days before the commencement of the 
trial. All the witnesses were duly sum- 
moned, but one Behari Lai who belonged 
to the Faridkote State did not appear. The 
President of the State reported that the 
witness was untraceable. The learned 
Sessions Judge held »hat “the accused were 
seriously at fault in delaying their applica- 
tion to have Behari Lai summoned” and 
refused to grant any adjournment. In the 
circumstances stated above the refusal to 
grant an adjournment was full}' justified, 
and the accused had no right to summon 
a witness whom they had not cited before 
the Committing Magistrate. Section 291 
Cr. P. C., provides that “the accused shall 
be allowed to examine any witness not pre- 
viously named by him, if such witness is 
in attendance; but he shall not, exce])t as 
provided in ss. 211 and 231, be entitled as 
of right to have any witness summoned other 
than the witnesses named in the list deliver- 
ed to the Magistrate by whom he was com- 
mitted for trial." This objection, therefore, 
was as indefensible as the former, and both 
were overruled and then arguments wore 

heard on the merits. . 

Now the incontrovertible facts are brielly 

as below : — 

Thola Singh, deceased, went out from 
homo on the evening of the 9th October 
1923 and did not return. His absence that 
night did not rouse any apprehensions in 
the mind of his wife Musammat Bishno 
(P. W. No. 4) as she thought that he had 
gone to her parents at Mari. The next 
iQomiDg her son Indar (P. W* No. 5), aged 
9 went out to graze cattle, and she went 
after him with food. There she went into 
her field of maize and lighted on the body 
of her husband, who lay in the field strangl- 
ed with his own turban. She hurst into 


cries and lamentations, which attracted to 
the spot. Bhola Singh (P. W. No. 3} brother 
of the deceased. Other people also collect- 
ed there. The son of the deceased, i. e., the 
boy I[idar(l*. W. No. 5j, gave the informa- 
tion that as he was returning hoim the 
]Treceding evening liis father had me' Idin 
at the canal bridge within a short ili.- Mice 
of liis field and that he saw at that lime 
Indar Jot, Sarmukh carpenter, and Nazir, 
son of Sarmukh, following ids father with 
sticks and sickles in their hands. TMiola 
Singh, acconn)anied by tins boy and Sewa 
Singh Imnbardar, repaired to the I’olice 
Station, which was seven miles olY. and 
made the First Information Ueport at 7 r. m. 
In this report he related all the facts that 
have been described above and stated that 
his brother might have been murdered by 
Sarmukh, Nazir and Indar because they 

were inimical to him. 

The Sub Inspector reached the spot at 
midnight and on the ensuing day (1 1th 
(Ictober) iSardar Sahib Uttam Singh, Hono- 
rary Magistrate and ZaiUhir, joined the 
investigation because the village of the de- 
ceased was within his zail (circle). The 
Sub-Inspector asked Sardar Sahib I ttam 
Singh to make enquiries from Nazir and 
accordingly Sardar Sahib 1 ttam Singh 
took Nazir aside to a house to do so. Sardar 
Sahib ITtam Singh took with him two 


sa fe.(l noshes, ho\h named Ilarnam Singli, a 
third .s-a/edpos/i and Sewa Singh /am/xirdnr 

also. Before Sardar Sahib Uttam Singh 
and all these gentlemen Nazir made a 
clean breast of it, aiul made a confession to 

the following effect: 

“He (Nazir) and ludar both wentto^l nola 
Singh’s field to break his maicki. d’hoUi 
Singh, deceased, suddenly jumped out from 
some direction and caught hold of lunar 
accused, and a struggle ensued between the 
two Nazir ran to about 200 karams away, 
but* seeing that Indar was not following 
him he returned to the spot and there saw 
that Indar had got Thola Singh pinned 
underneath him. Indar asked Nazir to help 
him saying that if they did not kill Ihola 

Singh he would get them imprisoned. 
Indar and Nazir both then strangled Thola 
Sin"h with his turban. A sickle and a 
safi^were found on the spot close to the 
body. Nazir stated that the sickle was his 
and that the safi belonged to Indar " 

Indar was then taken aside and he also 
confessed before Sardar Sahib Uttam Singh 
and his companions. 



SOS KAlLV V. 

Besides Indar (P.\\\ No. 5' two other 
hoys, Gulzara and IJacliittar (P. Ws. 

Nos. h and 7i, also deposed that on the 
fateful eveniips: they saw tlie appellants 
together near the village i-tond. Further, 
Ishar fP. W. Xo. 0; depo.^ed that he saw 
both the appellants emerging from the field 
of the deceased after sunset. 

Thus the main evidence against the ap- 
pellants is that they made confessions 
before the Honorary Magistrate, Sardar 
Saheb Fttam Singh, and persons who were 
with him. The circumstantial evidence is 
that they were seen near the spot before 
and after the occurrence. Further, there 
were certain scratches on the shoulder of 
Indar and his shirt and choild'D’ bore stains 
of blood. 

The Committing Magistrate had dis- 
charged the accused holding that their con- 
fessions were not admissible in evidence, 
and Counsel for the appellants has contend- 
ed in this Court also that they are inadmis- 
sible because the acr-ucpd were pj'acl ically 
in the custody of tl.e I'ce when the con- 
fessions were made. Bi;t even if they were 

til e Polifc the confessions 
were admissible because they were made to 
a Magistrate. Section ‘JG of the Evidence 
Act lays down that no confession made by 
any person whilst heisinthe custody of a 
Police Officer, unless it be made in the im- 
mediate i.)resence of a Magistrate, sliall be 
proved as against such person. As the con- 
fessions in the present case were made in 
the immediate presence of a i\Iagistrate it 
is clear that they were admissible in evi- 
dence. Plowever, as they were not adhered 
to, the question is whether they ai'e genuine 
and true. Theip can be no doubt ihat the 
appellants made the confessions as deiH-sed 
to by the Magistrate himself, and all the 
surrounding circumstances indicated that 
they were made voluntarily and that the 
appellants gave a true description of what 
had actually taken place. We, therefore, 
can find no reason for holding that they 
were not true and genuine. These con- 
fessions, coupled with the circumstantial 
evidence detailed above are quite sulhcient 
to bring the offence home to the accused, 
and we are of opinion that they have been 
rightly convicted, and we maintain the 
convictions and confirm the sentence of 
death in the case of Jndar. But having 
ragard to the extreme youth of Xazir. who 
seems to ' have played into the hands of 
Indar, we are of opinion that the extreme 
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penalty of law should not be exacted in hig 
case and we accordingly alter his sentence 
tothat of transportation forlife. 

Mar-tineau, J. — I agree with my learn- 
ed brothel', d he principal evidence in the 
case is the evidence as to the appellants 
having confessed their guilt to 8ardar 
T ttam 8ingh. Tl:at gentleman is an Horc- 
raiy ^Magistrate and I see no reason for 
not accepting his statement and that of 
Harnam Singh, ^aiedpnsli, regarding the 
confessions, d’here are also circumstances 
indicating that the confessions were true. 
In particular it has been shown that the 
appellant Xazir, after making his confes- 
sion, iiointcd out his foot-marks along the 
route which he had taken when he ran away 
from the place, where Iiular and Thola 
Singh weie struggling, and came back to 
it. 'I’liosp footmarks were faint near the 
place of the murder, but became distinct 
about 95 karams oiJ, and some were cover- 
ed up there and were identified by the 
tracker Hira T\ W. Xo. 13) as Nazir’s out 
of the footmarks of a number of other 
persons. As regards Indar there is seme 
evidence to show that the found on 

the spot is his, and the presence of scratche.s 
on his shoulder and blood stains on his 
clothes is of some significance. The state- 
ments of the deceased’s sou Indar fP. M’. 
Xo 5) and the other two boys showcnly 
that they saw the appellants near the village 
pond, and do not help the case for the pro- 
secution materiallv; but Ishar’s staterrent 
that he saw the appellants coming from the 
deceased’s maize field on the evening in 
question is of importance, and no reason for 
rejecting it has been shown. 

f concur in maintaining the convictions 
and in confirming the sentence of death 
passed on Indar and altering the sentence 
in the case of Xazir to one of transportation 
for life. 

z. K. Appeal partly accepted. 


ALLAHABAD HIGH COURT.^ 

Criminal Keference Xo. 641 op 192a. 
October 31, 1925. 
present ' — Mr Justice Walsh. 

KALLU— A F PLICANT 

ve rsus 

E^IPEROR— Opposite Pai tv. 

Arms Act (XI of ]S7S^, s. 10 ({)—CaHru/ge. eviftv. 
whether ammunition — Po^se^ion of empty cartnage 
— Offence. 
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An emiity cartridgo which Cfi'.r.d le rc-hr.dcd in 
India is not ammimiticn and the fOFsession cf siudi a 
cartridge does not, therefore, amount to an otTenco 
under s. ID [f) of the Arms Act. 

Criminal reference made by the Addition- 
al Sessions Judge, Moradabad, dated the 
7th October 1 025. 

REFERRING ORDER.— The house 
of the apydicant was searched in connec- 
tion with a dacoity on the 5th of November 
1924, when some empty cartridges were 
found in his house. As he was not a licensed 
holder of arms, he was put xip on his trial 
on a charge under s. 19 (/) of the Indian 
Arms Act in connection with these cart- 
ridges. His defence was that his village 
was situate in a place where people went 
to do shooting, and that consequently a 
good many empty cartridges could be 
found there. He had not collected these 
cartridges but that they had been brought 
by his children as curiosities. Consequent- 
ly he was not guilty of any oft’ence in con- 
nection with these cartridges. The lower 
Court lia= overruled this defence and has 
accordingly inflicted a fine of Rs. 50 on 
the applicant. Hence the present applica- 
tion. 

The question to be decided in this 
case is very simple. The learned \ akil of 
the applicant has practically accepted that 
tile cartridges were recovered from his 
house. He has, however, argued that there 
wasnothing on the record to show tliat 
these cartridges could be re-loaded in 
India, and so they could not be regarded 
as ammunition within the meaning of the 
ArmsAct. It appears from the judgment 
of the Magistrate that he has followed the 
ruling of the Hon’ble Court reported as 
Balden Singh v. Emperor (1). In that 
ruling it has been laid down that an 
empty cartridge is ammunition within 
the meaning of the Arms Act, and so a 
person found in possession of it is guilty of 
an offence under s. 19 (/) of the Arms Act. 
On the other hand, the learned Vakil of 
the applicant has pressed upon me the 
ruling of the Hon’hle Court reported as 
Amir v. Emperor (2). In that ruling it 
has been held that if an empty cart- 
ridge cannot be re-loaded in India, it 
may not be regarded as ammunition within 
themeaningof s,19r/) of the Arms Act. 

(1 1 Ind. Cas. 405; 7 A. L. J. 102; 32 A. 152; 10 

Cr. L. -T. 573. ^ ^ 

(2) S7 Ind. Crs 027; 23 A. L. d. 455; h. R. H A. 
127 Cr.; (1025; A. 1. U. (A.) 49S; 26Cr.L. J. 1039; 47 
A. 629. 


m 

I think that when both these rulings are 
considered together, it may be taken in a 
case of ijossession of empty cartridges, 
it should be proved that these cartridges 
can be re-loaded in India and used as 
ammunition by the persons with wliom 
they are found.*^ If this is not found, it is 
to beheld that the recovered cartridges 
are not ammunition and so no }u-oseculiou 
can be made on their basis. In the present 
case, there is no proof on the record to 
show that the cartridges that were recover- 
ed from the applicant's house were cart- 
ridges that could he re-loaded in India. 
If tlie present case had been an appeal, 
I would have recorded further evidcrce 
on this poijit and decided the case ontlie 
basis of that evidence. Hut os this is not 
an appeal but an ajiplication for revision, 
1 think that 1 have no authority to do so. 
In these circumstances, T think that llie 
evidence against the applicant is not suffi- 
cieiit and that the benefit of the want of 
that sufficient evidence should be given to 
the applicant. 

1 accordingly submit the caseto thellon'lile 
Court witirthe recommendation that the 
conviction of tlie applicant be set aside and 
the fine, if paid by him, should be refunded. 
The record is to be sent to the Magistrate 
with the request that he may submit any 
explanation that he thinks fit. 

JUDGMENT* -I agree with the Ses- 
sions Judge, set aside the conviction and 
direct the line to be refunded. 

7 k' Conviction set aside. 


PATNA HIGH COURT. 

Criminal Revision No. 715 of 1921. 

January 15, 1925. 

Presenf:— Justice Sir Jwala Prasad, Kt. 

RAMESHWAR SINGH— Applicant 

versus 

E M P E R O R -- O ppos i te Pa i; t y. 

Criminal l*rocidvre Code (.tcf 1’ of ISOS), s. .'i22 
- Penal Code (Act XLV of ISOO). ss. 

Criminal trespass accompanied by show of force — 
Restoration of possession, ii^'hether can be directed-- 
Order, when can be passed -Revisional Court, poueis 
of. 

Accu.‘?e<l came armed in larffe numbers and foreed 
tliemselves into the liouse of the complainant in spite; 
of the refuon.strance made by the complainant and 
succeeded in taking pos.ses3ion of the house. They 
were convicted unaer is. 143 and 448 of the Renal 
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C-LMlr nn({ nn "ider \\'a> .lU" .liiMin.-it th'-in 

imd'-r s. 522 of thf ('r. P. (’. -lip <•! itm- rc;'.t"inh'"i! 
of fill* posspssinn <if the hons-' t-> tiio cnini.Iaiiiaiil : 

//■/</. that the ac<‘usoii havini.’' tak'-n | >ii 
tlif liy inoaiis --f criminal t j''"'j'a."> i iii''-a!i-niim 

to force to tlie complainant, their act came witliin 
the ]>urvie\v of s. 522 of tlu* Cr. I’. C'. ami the onlcr 
flircctin-j rcijtoration of po<>e>-,i.,n \va>. therefore, 

perfeetly valid. 

I’mler s. 522 of tiie (’r. P. < an order directing 
th<* restoration <.'f po.^se-^sion of the prrjperix' iniKl l>c 
made by tlie Magistrate trying; the ca>e within "H'' 
month of the conviction of the accused in tin* case. 
By \ irtuo of cl. (3i t-f the S“(.*tion. however, an oi-lei- 
under tlie section may be passed by a (’>airt -d 
Af)peal, confirmation, rcfcreiici- »u- revisii.)n at ;in\‘ 
time luiwsocvcr haie’ after the CMnvi.-li"n by tic- 
iMau'i>tratp. 

Ch'imiiial revision from an older of the 
Honorary Magistrate, (iaya, dated the Oth 


Nov . mber 1924. 

^iessrs. 5. Bashiniddiii and S. *V. Xooriid- 
dirt. for the Appellant. 

JUDGMENT. — The .Magistrate by his 
order of the Oth November 1024. directed 
the Sub-Inspector, Tikari l*olice, to see 
that jiossession of the house, for enlering 
which the petitioners were in anothorcase 
convicted under s. 4 IS, L’eual ('ode. was 
restored to the complainant. 1'he orrler is 
objected toon two grounds; first, that the 
mere conviction under s. 448 does not justify 
an order for restoration under s. 522 of 
the CT. P. C. The comiilainant's case under 
s, 448 was that the accused persons in 
large numbers came armed and forced 
themselves into the house in spite of the 
remonstrance made by the complainant. The 
accused succeeded in taking possession of 
the house by means of criminal trespass 
threatening to use force to the complainant 
and his men. Therefore, their act would 


clearly come under s. 522 which says: 

“Whenever a person is convicted of an 
offence attended by criminal force (or show 
of force or by criminal intimidation), and 
it appears to the Court that by such force 
(or show of force or criminal intimidation) 
any person has been dispossessed of Rny 
immoveable property, the Court may. if it 
thinks fit, (when convicting such person or 
at any time w’thin one month from tlie 
date of the conviction) order (the person 
dispossessed' to be restored to the posses- 


sion of the ,ame.” 

The cas^ 'cited on behalf of the petitioners 
Mahesh Sj.hu v. Emperoi' (1) does not apply 
to tlie p esent case, and the amendment of 
s. 5?2, as it then stood, by adding the 
words “^hovv of criminal force” puts an 


(l) 50 Inci. Cas. 30; 20 > Cr. L. J. 270. 


end to the present contention. Section 522, 
jirevious to the amendment of 1923, had 
only the words “ by criminal force.” By 
the amendment the words “or show of 
force or by criminal intimidation” have 
heen a-lded. In the present case the find- 
ing of the Magistrate is that tlie accused 
were members of an unlawful assembly 
under 113, Penal Code, and they have 
l)ecn convicted under that section though 
no .separate sentence has been passed; so 
the conviction in the present case is not 
meredy under s. 44?, but under ss. 448 and 
113. 4'he conteiilion must, tlierefore, be 
overruled. 

Next it is contended that the order of 
the Magistrate in the present case passed 
on the tith of November, more than six 
weeks after the conviction of the accused by 
him on the 23rd September 1924, is illegal. 
In thisconnection also the recent amendment 
may be usefully looked into. I'nderthe old 
section the Magistrate was required to pass 
an Older of restoration immediately upon 
tlie cimviction of an accused, and it was 
held that tlie order of restoration must 
have been passed simultaneously. In view 
of those decisions one month's time is now 
given to the Magistrate to pass an order of 
restoration after the conviction of an 
accused. The order in the ju'esent case 
is, no doubt, more than six weeks after the 
conviction of the accused. LStrictly speak- 
ing, therefore, the order will be beyond the 
power of the Magistrate. But cl. (3) of 
the section is a new provision added m 
1923 wliereby an order under the section 
may be made by any Court of Appeal, con- 
firmation. reference or revision. 

Thus, the order may be passed by the 
Courts of Appeal, confirmation, reference 
or revision at any time howsoever long 
the conviction by the Magistrate. _ The 
matter has come to this Court in revision. 
Tliis Court is, therefore, competent to 
pass an order restoring the property to the 
complainant of which he has been dispos- 
sessed by forcible criminal trespass com- 
mitted l)y the accused. In the circumstan- 
ces of tiie case I exercise my p 

pass an order under s. 522 of the (T. 1 . t.., 
which virtually is confirmation of tne 
order passed by the Magistrate. 

7 K hevision disallou'^d. 
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BOMBAY HIGH COURT. 

Criminal Reference No. 61 of 1925. 

September 23. 1925. 

Present: — Mr. Justice Fawcett and 
;Mr. Justice Madgavkar. 

LAHANU MANAJl— A ccuskd 

versus 

ICMPEROR — Opposite Party. 

Penal Code (Act XLV of im>).ss. SdO, o’-W “irro^j- 
fnl restraint", what amounts to—(Jl>structing person 
from proceeding in certain dii'cclion with buUocl'-'S 
Offence. 

■ All that s. of the Penal Code protects is the 
obBtruction of any person. The sec-tion does n- l 
cover a case where a person i.s hiinseU left free to 
proceed in a direction in wliieh he ha.s a right to pro- 
ceed, but without any impediment (sucli as a cart) 
that he may liave with him. Tlie circumstances of 
each case must, liowovcr, be considered and if tlm 
obstruction to u person's taking a tiling with him 
amounts to obstructing tlie person iiimself from 
going in a manner he lias a right to go, there is 
“wrongful resti-aint" williin the meaning of s. 330 of 
the Penal Code. 

Accused prevented tlie complainant from using a 
mot to whicli he had yoked his bullocks on the slope 
of a well whicii existed for that purpose ; 

//e/d, that the accused having obstructed the com- 
plainant from proceeding with his Imllocks in a <lirec- 
tion in which he Inul a riglit to proceed \viih his 
bullocks were guilty of an olVence under s. 311 of the 
Penal Code. 

Reference made by the Sessions Judge, 
Nasik. 

Mr. S. D. Sapre, for the Accused. 
JUDGMENT.— In this case the evi- 
dence is that the two accused prevented the 
complainant from using a mot to which he 
had yoked his bullocks on the shjpe to a 
well, which existed for that purpose. The 
complainant stated in his evidence that the 
accused obstructed him by sitting on the 
slope and saying that they would not allow 
the mot to be used. The complainant had 
purchased a share entitling him to the 
use of the m<U on this well. The accused 
objected to his doing so, until he had paid 
an amount alleged to be due on account 
of his share of expenses on the well. The 
two accused were convicted and sentencod.- 
accused No. 1 to pay a fine of Rs. 50, and 
accused No. 2 to pay a fine of Rs. 20. 

The Sessions Judge. Nasik, refers the 
case to us under s. 438 of the Or. P. 0., 
with a recommendation that the conviction 
of the two accusetl may be set aside. He 
says the case is similar to that of Emperor 
V. Hama Lala (1). There the accused had 
constructed a hedge at the end of a passage 
which prevented the complainant from pas- 

(1) 19 Ind. Cas. 177; 15 15cm. L U. 103; 14 Or. !>■ 

J. 177, 


sing along the land in his cart, but the 
hedge had an opening in it which permitted 
the complainant to pass through on foot. 

It was held that, as the complainant in 
that case was himself unobstructed, though 
hindered from driving a bullock e.ait 
through the passage, the accused could not 
be convicted of wrongful restraint iindei 
s. 339, Indian Penal (\)de. No doubt Ibeie 
is authority for the view that all that s. 339 
protects is the obstruction oj any poson, 
and that it does not cover a case where he 
himself is free to proceed in a direction m 

wiiich he has a right to proceed, but with- 
out anv impediments (such as a cart) that 
he mav have with him: see Gours Penal 
Law of India. Vol. T, Art. 3326. at page 151/ 
On the other hand, this view of i>erso'. :l 
obstruction must obviously have some 
limits. Suppo.se A wants to proceed in a 
certain direction with a ])air of boots on, 
and B savs: "I will not allow yon to do 
this. You must take your boots ofl and g() 
without them, if yoa want to proceed 
If P has no right to say that .1 
cannot wear his boots, while proceed- 
ing, surely there is wrongful restraint 
falling within the definition in s. 339, Indian 
Penal Code. Again, supposing A has a 
stick or box with him, and B wrongly pre- 
vents him taking it with him would not this 
be wrongful restraint ? And, similarly.'ii A 
is wrongly prevented from taking a bicycle 
with him. or riding it on his way to a jdace. 

1 can see no adequate ground for the view 
that there is no wrongful restraint it B is 
willing to let him proceed without his 
bicycle. The circumstances of the ca^e 
must, in my opinion, be considered, and if 
the oijstruction to A’s taking a thing 'vith 
him amounts to obstructing A himself from 
croing in a manner he has a right to go, 1 

Think there is ‘wrongful restraint Here 
there is a slope which is purposely made 
for driving a mnt. On the evidence, the 
complainant has a right to use that mot aud 
the accused prevented him from doing so. 
The case, therefore, in my opinion, is not 
entirely on all fours with that of Emperor v. 

Hama Lala ( 1 ) where there was nothing to 
show that the complainant had a right to 
drive his cart past the hedge in question, 1 
arn personally averse to saying that s. 33.) can- 
not cover cases like the present, where there 
was an obstruction to the complainant s 
proceeding with his bullocks in a direction 
in which he had a right to proceed with his 

bullocks. 


i 
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1 therefore, refuse to inteifere and 

retuiii tlie reeord and ]>roceedings. 

K. Record ntiirncd. 


LAHORE HIGH COURT. 

Criminal Applal Xo. np 11)25. 

J line Ki, 11)25- 

Prcsent : — Mr. Justice Al'idul Raoof 
and Mr Justice Addison. 
PAKHAR SIXGIl and AXoTiinri — 

(.’O.XVICTS — ApPI- LLANTS 


I'l /'Aas 

KMPRROP.-Opposrip Paltv. 

-D'f >V nj ls7J . »/■ W'irif.-.; hvo.'n .Ihi'j 

to s'riti- oi uo'cii-'’ i in ni'-l 11 «/''*•/• < -oii ,n inslon of 

» • « I 9 

of/''n''(> Stut-in-'iit I'i'i [t h;/ ii'O rn, n'lffli-r nd- 

viisnihlr. 

Shortly after a niunicr "nc (' went to a |>,'rs>n 
anU a<lmiiti.-‘'l tiiat li<‘ hri'l Idllcil tli<- «lc«-fasc(l and 
was pn-pand 1<' 'I’la* latter w^iU lo the 

spot imnii'dial'Iy and tiU’fc la-ird the «)>'-.stan<lcis 
talkin.fT t hat f >ur p>-is n.s indiidiny: Chad (.Mininilted 
tlie murdrr : 

//c/d, that the fran>ieti"u in whieh the jnnrder 
to )k jdar-e liaviinr alreaily cona* t<* an i-nd, what tlie 
witne.-',-' heaid tii'- h'r-s'.andtis >av at tli(‘ timed' his 


arrival on tlie j^pot v.ms not admi-sihle in evidence 
tinder a. h of the Id ideueo Act. A’ ’)• - I 

(h irninal appeal from an ortJer of the Ses- 
sions Judge, Peiozepur, dated the 23rd 
Marcli 11)25. 

Lola Moti S(ujnt\ R. R., for the Appellants. 

Mr. Des Raj Saicfiney, for the Opposite 
Party. 

JUDGMENT.— At the village Daroli 
Bhai in the Moga Tehsil of the Ferozepur 
District, two persons, namely, Musamwat 
ChandKaurand Kliein Singh were killed. 
It was alleged that Chet Singh, Suchet 
Singh, Pakhar Singh and Sardara Singh 
were the murderers, ('het Singh and Sardara 
Singh having died in the judicial lock-up. 
Suchet Singh and Pakhar Singh, appellants, 
were charged and tried under s. 3U2 of the 
Indian Penal Code before the Sessions 
Judge of Ferozepure. They were found 
guilty under s. 301 (1) of the Indian Penal 
Code' for causing the death of Musammat 
Chand Kaur, hut they were held to be 
guilty of the murder of Khem Singh, were 
convicted under s. 302 of the Indian Penal 
Code and sentenced to death. They have 
appealed against their convictions and the 
CHse has al^o been referred tons under s. 371 
of the Cr P. C. for the confirmation cf the 


eeatences of death. 
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Tiie pedigree table given in the judgment 
of the learned Sessions Judge discloses the 
relationship between the deceased and the 
appellants. Sohel Singh had two wives. 
By his wife.1/usa?«?7?(7/ Xandan (P. W. No. 5) 
he had his son Khem Singli, deceased. 
Musammat Chand Kaur Avas the wife of 
Khem Singh, Musammat Bhagwan Kaur (P. 
M’. Xo. G) is the daugliter of Khem Singh, 
and Bikram Singh (P. W. Xo. S) is his son. 

Bv his second wife Musammat MahanKaur 

% 

he had two sons Chet Singh and Suchet Singh, 
Pakhar Singh and Sardara Singh were the 
sons of Chet Singh. It may be taken as 
admitted that there were constant quarrels 
between Khem Singh and Chet Singli. 
There was a dispute as to lamhardari be- 
tween them and Suchet Singh was,support- 
ing (’bet Singh bis bi-other. The real dis- 
pute, liowever, between them Avas as to joint 
land. Khem Singh had a house Avith a door 
opening into a lane. He closed the door 
ami opened another facing the joint lami. 
It also mav be taken as admitted il.ai by 
some private arrangement the land in Rent 
of the new door opened by Khem Singh 
had been given to brothers Chet Singh and 
Suchet Singh. The latter made prepara- 
tions to construct a wall in front of Khem 
Singh's door. This was naturally oijected 
to by Khem Singh. An attempt to have the 
dispute settled by a panchayat on the 
morning of the 29th June 1921 having failed, 
Chet Singh and Suchet Singh assisted by 
Prem Singh, at about 9 or 10 a . m. on the 
same day proceeded to erect the AA'all in the 
absence of Khem Singh in spite of the^ pro- 
test of Khem Singh’s Avife .Ua^ammoK’hand 
Kaur in the presence of Musammat Xandan 
(P. \V. Xo. 5) mother, Musammat Bhagwan 
Kaur daughter and Bikram Singh, son of 
Khem Singh. It is said that Musammat 
Chand Kaur standing at her door, protested 
against the action of Chet Singh and 
his party and used abusive language. 
Chet Singh got infuriated at this and 
dragged her by her hair to the place where 
thc Avall was being constructed. 
prostrate on the ground slie Avas struck l>.y 
Pakhar Singh with a dang on her head. 
Sardara Singh also struck her with a wooden 
pa/iaura. Then, according to the statement 

oi Musammat Nandan (P. ^V. Xo 
unfortunate Avoman Avas cruelly belaboure 
and killed. Musammat Xandan, whiletrymg 
In lender assistance to il/wvamma/ C nan 
Kaur. received a davg >)low on her bac 
from Pakhar Singh. Musammat 
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Kaur (P. W. No. 0), daughter of Khciu 
Singh, was also similarly treated on her try- 
ing to intervene and received a blow on 
her right aim which caused fractUiO of the 
wrist. Thereupon Mu.'sammat Hhagwan 
Kaur went to fetch Ivhem Singh, lier father 
from the house of ilan Singh, a neighhour, 
where he is said to have gone. hen Khein 
Singh arrived he was surrounded hy tiie 
four accused. Pakhar Singh struck him 
on the head with a dany and Sardara Singh 
hit him with a pa^mura. Khem Singh tried 
to escape and take shelter in Kala Singhs 
house hut he was soon cauglit near Kala 
Singh’s house, and was knocked down with 
a blow of Pakhar Singh's dang. 

The First Information Report was lodged 
by Wasawa Singh lanibardar (P. \\ . No. 3) 
in which the names of Suchet Singh and 
Chet Singh alone were mentioned and it 
was stated that they were in the custody 
of Bhai Gajindra Singh, Sub-Registrar, 
(P. \V. No. 7). The Police arrived on the 
spot and Exs. P-1 and P-2 — two dangtf 
which had been found by Bhai Gajindra 
Singh near the dead bodies of Musavimat 
Chand Kaur and Khem Singh were hand- 
ed over to them. The pahaura. Ex. P.-3, 
was found bv the Police in the house of Chet 
Singh. The*^' Exs. P;B and P-D, 
were prepared. Eight eye-witnesses were 
called by the prosecution in the Court of 
the Committing Magistrate. Three^ of them 
namely, Musammat Nandan {P^ M . No, 5), 
Musammat Bhagwan Kaur (P- • No. (ij.and 

the boy Bikram Singh (P. \V. No. 8), were 
members b,f the family of Khem Singh, 
and the remaining five, Prem Singh 
Tarkhan (P. IV. No. 13), Sundar Chamar 
(P W. No. 14), Hazara Singh (P. W. No. lo), 
Kala Singh (P. W. No. 10), and Babu Singh 
(P. W. No. 17), were outsiders. 'I’he Public 
Prosecutor refused to tender these five 
witnesses before the Sessions Court as it 
had become manifest that they had been 
won over by the defence The Sessions 
Judge, however, decided to call them on 
behalf of the Crown. They were accord- 
ingly examined and cross-examined before 
the Court. The case, therefore, mainly 
depended upon the evidence of the three 
members of the family of the deceased. 
Besides the eye-witnesses there were some 
other witnesses called, the principal of them 
being Bhai Gajindra Singh (P. W. No. 7) 
and Wasawa Singh lambardar (P. W. No. 3). 
According to Bhai Gajindra Singh, Chet 
gingh went to him after the murder and 


admitted that he had killed the deceased 
and was lU'cjiared to confess. The witness 
then went to the spot at one.'* ami tlieie 
heard the hy standers talking thal the four 
jiersous, ('hef Singh. Sudiet Singh, I^ikhar 
Singh and Sar-iara Singh, had coinuiitied 
the murders. This portion of t lie evidence 
was admitted hy the learned vSessions Judge 
under the provisions of s. (I, illusliation 
(d). of the Indian hividence Act. That 
section provides that. “I'acls which, though 
not in issue, are so*cunnected with a fact 
in issue as to form part of llie same transac- 
tion, are relevant, whetluu- they occurred 
at tlie same time and )ilace or at dill’erent 
times and jdaces." The illustration ‘a) 
runs thus: "A is accused of the murder 
of R by heating him. Whatever was said 
or done by A or B or the other by-staiulers 
at the beating, or so short ly before or after 
it as to form part of the transaction, is 
a relevant fact." From the evidence it is 
clear that the transaction in the ]u*esent 
case had come to an end. Chet Singh, 
after the occurrence, had gone to Bhai 
Gajindra Singh and had brought him to 
the spot. In the meantime two of the 
murderers, namely, Pakhar Singh and 
Sardara Singh, had left the place and only 
Suchet Singh was there. In our opinion, 
therefore, this jiortion of the evidence 
was not admissible in evidence and was 
wrongly admitted by the learned Sessions 
Judge. This evidence was relied upon by 
the "luosecution for the juirtiose of con- 
tradicting Babu Singh, Kala Singh and 
Prem Singh who had been lieard on that 
day saying that all the four accused had 
jointly committed the murders, but 
who had tried to exculiiate Suchet Singli 
and Pakhar Singh in Court. The two 
accused Chet Singh and Suchet Singh 
were j^resent when the Police arrived and 
were handed over by Gajindra Singh to 
them. The two danys, Exs. P-1 and P-2 
as already mentioned were lianded over 
by Bhai Gajindra Singh on tliis occasion 
to the Police. The necessary fards were 
prepared. According to the report of the 
Chemical Examiner the danys were found 
to he bloodstained. 

The medical evidence leaves no doubt 
on the point that the two deceased persons 
had died in consequence of the injuries 
received from the lathi blow.s. From the 
medical evidence it also appears that the 
witnesses (P. W. No. 5) and \ V. \V. No. 6) — 
Musammat Nandan and Musammat Bhag- 
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wan Kaur — liad alrio received injuries at 
tlie hands of the accused persons. There- 
fore there can be no doubt as to their 
presence on the occasion. The learned 
Sessions Judge, agreeing with the asses- 
sors, has considered the evidence given by 
(P. \V. No. 5), (P. W. No. 6) and(P. W. 
\(j. S' as trustworthy and he lias, agreeing 
wiih the assessors, unhesitatingly reject- 
ed the evidence of the five Court witnesses, 
namely, Prem Singh, Suiidar Chamar, 
Hazara Singh, Kala Singh and Babu Singh, 
as being partial to the defence. lie has 
also rejected the evidence for the defence. 

We have carefully examined the evi- 
dence of the hve Court witnesses and have 
attentively listened to tiie criticisms made 
by the learned Counsel for the appellants 
who has put the case for the prosecution 
and the defence very fairly liefore us; Imt 
we are constrained to hold that the evi- 
dence given Viy these live witnesses cannot 
1)0 relied upon fora moment. 

We consider the evidence given by the 
three wiliiesses, M}(sa7nmat Xandan. il/irvu;/)- 
laaf Bhagwan Kaur and Bikram Singh, 
quite trustu-orthy. In this view it is not 
necessary to examine in detail the evidence 
given by some of the other witnesses, nor 
is it necessary to decide the question whe- 
ther the statement contained in surat-i-hal 
was admissible in evidence or not. We 
ronsider the defence evidence worthless. 
We find that the two appellants have 
bcnn rightly convicted. We accordingly 
dismiss the appeal and aflirm their convic- 
tions and confirm the sentences of death 
passed upon them. 

2 . K. Appeal dismissed. 
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REFERRING ORDER,— In this case 
the accuserl lias been convicted of an offence 
under s. 173 of the Indian Penal Code and 
sentenced toafineof Ks. 50, The case for 
the prosecution was that the Police of 
iShadiabad required the accused to appear 
before it on 31el July 1925 in connection with 
an investigation in a criminal case and a 
souphiyia was issued to thr accused for the 
purpose, d’he souphina was given to Uam 
Janain Singh for service. 

d'lie case lias been tried summarily and 
the lower < 'ourt writes in its judgment that 
the constaljle Ham Janam Singh xvent to the 
house of the accused in village i\Iustafahad 
found the accused there but the accused 
refused to have the souphina served on 
him. Taking the evidence as it stands it 
is clear that no offence has been commit- 
ted. It has been held over and over that 
mere refusal to take a summons does not 
amount to disobedience under s. 173 of the 
Indian Penal Code. The learned Govern- 
ment Pleader conceded before me that he 
cannot support the order of the ('ourt 
below and, no doubt, he cannot in view of 
the following rulings on the subject: see 
(' hand ilea Prasad y. hJmperor {{) and San- 
dco Rat V. Emperor (2). Therefore, I submit 
the record to the Hon’ble High Court 
with the recommendation that the convic- 
tion be set aside and the fine be refund- 
ed, Let the record be first sent [o 
Court below for such explanation as 
to oiler and then to the Hon’ble Hign 


urt. . 1 

JUDGMENT. — Reference 
nviction and sentence set aside. The 
e, if paid, will lie refunded. 

/ K Reference accepted. 

li -H; Ind. Cas. 817; O. C. 150; 19 Cr. L. J. 
■ 2 ) 4G hid. (.’as. r>22; 10 A. 577; IG A. L J- 


ALLAHABAD HIGH COURT. 

Criminal Rbferencb No. 651 of 1925. 

November 3, 1925. 

Present: — Mr. Justice Lindsay. 

BAN WARI— Accused 
versus 

EMPEROR — Respondent. 

Penal Code (Act XLV of IS60), s. 173-Rcfiisal to 
accept b-uinmmis- -Offeyice. 

The mere refusal to accept a summons does not 
amount to an offence under s. 173 of the Penal Code. 

Criminal reference made by the Sessions 

Judge, Ghazipur, dated the 9th October 

1925. 


PATNA HIGH COURT. 

Crimin.m.' Refer*nce No. 70 of 

November 6, 1924. 

Pre.'^ent.— Mr. Justice Kuhvant Sahaj. 

CHHAKAURI LALL-Ist P.iR'n 

versus 

I.SHER SINGH— 2.vd Partv ^ 
l^rmiTidZ Procedure Code (Act I of > ^ 
)—Uscr of inimoveahli' property, 
inager made party on behalf of eniployer^ 

— Order against manager, legality oj> 


[9l T. 0. 1925] FALUDAR MAHrO 

The fnct tliat the manager of an estate ami not his 
employer, the owner of tlie estate, has been ma<h“ a 
party to a ])roceeding under s. 117 of the Cr. 1*. (' 
a mere irregularity, or at most an error of law whiidi 
does not affect the Magistrate’s jurisdiction. In sueli 
a proceeding it is open to the Magistrate to make an 
order against tlie manager who puts forward a written 
statement on behalf of his employer and seta up a 
claim of the latter to the user of the immoveable pro- 
perty in dispute. 

Reference made by the District Magis- 
trate, Gaya. 

Mr. Naival Kiskore Prasad, II, for the 1st 
Party. 

Mr. Shireshwar Dayul, for the 2iid Party. 

JUDGMENT. ^This is a reference 
made by the District Magistrate of Gaya, 
recommending that the order passed nnder 
s. 147 of the Cr. P. C. by the Deputy ^lagis- 
trate, directing the second jiarty to desist 
from putting in earth on a weir, sliould 
be set aside. The reason upon which the 
learned District Magistrate recommends 
that the order should be set aside is that 
in the proceeding under s. 117 the second 
party was one Isher iSingh who was the 
yomaslita for the l)-annas Tikari Raj and the 
proprietor was not made a party. It appears 
that the first party, who is a proprietor of 
village Khaira, objected to the second party, 
the gomashta of the Tikari Raj, putting 
earth work on a certain weir Avhich had the 
effect of diverting water into his own village 
Khaira with the apprehension of sul)meig- 
ing the whole village. The learned District 
Magistrate is of opinion that the real party 
interested in the dispute is the proprietor, 
namely, the Maharaja of the 9-annas Tikari 
Raj, and that the Maharaja himself or his 
duly appointed muhhtear-am should have 
been made a party, and not the gomashta 
as it is possible that the gomashta might 
be dismissed or transferred to another 
place and the order would not be binding 
upon the Tikari Raj or any other goynashta 
when he comes in place of Isher Singh. 
He has referred to certain cases where it 
is held that the person really interested 
should be made a party in the dispute. 
There can be no doubt that it was desir- 
able that the person really interested 
ought to have been made a party but I 
am not satisfied that the proceeding will 
be illegal or without jurisdiction because 
the gomashta, and not the proprietor, w^as 
made a parly to tlie proceeding. The cases 
referred to b}’ the District Magistrate have 
almost all been referred to in the Full Bench 
case of the Calcutta High Court in D/ion- 
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dhai Singh v. Follet (1) where it was iiehl 
by the Full Bench that there is jurisdic- 
tion nnder s. 145 of the (T. P. C. to make 
an order in favour of a ])erson who claims 
to he in possession of the disputed land 
as agent to, or the manager for the pro- 
prietors when the actual proprietors are 
not residents within the Appellate Juris- 
diction of the High Court. In Bhola Flath 
Singh v. Wood (2i a Division Bench of the 
Calcutta High Court distinctly held that 
the fact that the manager, and not liis 
employer the zemindar, has been made a 
l)ai ty to a proceeding under s. 145 of the 
Or. I^. C,. is a mere irregularity, or at most 
an error of law which does not affect the 
Magistrate’s jurisdiction. 

Xo doubt, under the amended provisions 
of the Cr. P. C., orders under ss. 145 and 
147 can be revised by the High Court not 
only on the question of jurisdiction but 
also on the question of illegality, but 1 
do not find any illegality in the Magistrate’s 
making the order under s. 147 against 
Isher Siiigli, who as gomashta filed tlie 
written statement on behalf of Tikari Raj 
and set up the claim of the Tikari Raj to 
put up earth work on the weir. The 
learned \'akil appearing for the petitioner 
is unable to cite any authority which would 
go against the decision in the cases report- 
ed as Dhondhai Singh v. Follett (1) and 
Bhola Math Singh y. Wood (2) referred to 
above. 

I am unable to accept the recommenda- 
tion of the learned District Magistiate. 
The order under s. 147 will, therefore, 
stand. 

z. K. Order accordingly. 

( 1 ) .11 C. 4S; 7 C. \v. N. 8^5. 

(2; 32 C. 287. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 668 of 1925. 

November 6, 1925. 
present : — Mr. Justice Mukerji. 
FAUJDAR MAHTO and another — 

Appellants 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 189S), ss. ZJ.'t, 
2-i') — Penal Cod'' (Act XI^V of IS60), ss. 306, 1^20 
— Offences conimittcd hy accused in distinct and 
separate trarisactions— Joint trial, Uyality of-^ 
Kidnappinj and cheating. 
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The operation of ss. 231 and 235 of ihe Cr. P. C. 
cannot be <*ombincd. 

Wh>'rc different offences have b.-ai c.anmitted bv 
the sani“ aceused in two ^ - .-f si'j-ara'e and iii- 

deiiendi'iit transactions, the (.ftenees eaiHn t tri<-d 
toiietlier in on*' trial 

Two irirls were kidnapped l>y tho :eet;- ’d < n <liiyer- 
ont datt‘s and wore i'als'ely pa<S'-d o[t as ^ 7//n#/r/ ydrls 
on receijit of money from the euniplaiinnt ivlm w.mtod 
a ^\■ife for hiins'df :ind a wife foi- Ins ln'othei'. ’('lie 
accused was char<:i-d with and trieil for separate 
olfenoes of kidnajipinu and 'dieatintr in re-^jtcct of eacli 
"irl in the same trial : 

Hel l, that the trial wa> had on ace.-unf of mis- 
joinder of char.ires inasmindi as the case clid not in its 
cntiretv come either umler s. 231 or under s. 235 of tlie 
Cr P 'C 


Criminal appeal from an order of the 
Sessions Judge, Ghazipur, dated the 2!)th 
of Julv 1925. 


Messrs. L. .1/. Roy and K. Verma, for the 
Appellants. 

The Government Pleader, for the Crown. 


JUDGMENT, — The first point argued 
in this appeal is that there is a misjoinder 
of charges and the wliole trill is vitiated by 
illegality. 

It appears to me that this argument is 
well-founded and must be given elTect to, 
although the point was not taken specihcal- 
ly in the memorandum of apjieal. 

Briefly, the alleged facts are these. 
Two girls were kidnapped on dilferent 
dates and they were passed off as Cliattri 
girls on receipt of money from one Bishun 
Rai, who wanted a wife for himself 
and a wife for his brother. It is argu- 
ed that the otTences of kidnapping be- 
ing separate offences the trial ordinarily 
ought to have been separate, under s. 233 
of the Cr. P. C. There can be no doubt 
that this is correct, provided the case does 
not come within ss. 234, 235, 236 or 239. 
Section 234 of the Cr. P. C. says that where 
more otTences than one but of the same 
kind are committed within the space of 
12 months the olTender can be tried for 
all the offences provided they do not 
exceed three in number, in the same trial. 
Section 235 lays down that where in one 
series of facts so connected together as to 
form the same transaction more offences 
than one are committed by the same person 
he may lie charged with and tried for 
eveiu’- such offence. Section 234 would 
allov the trial of two cases of kidnapping 
together. Similarly s. 235 would allow the 

trial of the offence of kidnapping with respect 
to one girl and cheating with respect to the 
same girl in one trial. Sections 236 and 239 
Jiave no application to the facts of this 


case. The question now is whether ss. 234 

and 235 allow a combination of cbarges 

so that there mav he one joint tiial in 

* •» 

respect of (<i:c kidnapping and cheuting 
as a part of the same transaction witli 
another and independent offence of kidnap- 
ping together with cheating with respect 
to tlie girl kidnapi^ed as a t)art of the 
same transaction, i'ivcn if there were no 

r the pniposition, I would have 
liad no he.sitation in coming to the conclu- 
sion that the oi>erations ofttietwo ss. 231 
anti 235 cannot he coml)ined. The reasons 
are obvious. If this were permitted the 
whole object of tlie rule laid down in s. 233 
would have been frustrated. The main 
principle is that there should be a separate 
trial for every distinct offence. Twii ex- 
ceptions are allowed {so far as the facts of 
this case are concerneth, tiiose enacted 
in ss. 231 and 235. The present case in 
its eritirety does not come undec s. 23 1 nor 
floes it come in its entirety within s. 235. 
If we permit a joint trial in respect of 
two sets of separate and independent tran- 
sactions in which different offences have 
been committed, we would create such an 
amount of confusion as would, in most cases, 
end in a distraction of the minds of the 
Judges and Jury and the accused persons 
themselves. 

This case is much stronger than the 
cases of Shuia'iuhdin Ahin'id v Emperor 
fl' and iSVieo Saran Lai v. Emperor {2) quot- 
ed by the learned Counsel for the appellants 
as authority. 

The result is that I accept the appeal, 
set aside the convictions a*nd the sentences 
and order a re-trial of the cise or cases by 
the learned Sessions Judge after proper 
joinder of charges. 

A question of jurisdiction was also 
argued before me. It was pointed out that 
the two offences of kidnapping really took 
place within the jurisdiction of some Court 

in tlie Province of Bihar and Orissa. This 
is a mitter which should alsa be looked 
into by the learned Sessions Judge at the 
fresh trial. 


2. K. Appeal accepted. 

'U 63 (ivi. Gi^. 322; 25 A. L. J. 320; 2.3 Cr. U J 
25S; J022' A. I. K. (A.) 2lt; 41 A. 510. 

(2) 5 Ind. Gas. 805; 32 A. 2l'J; 7 A L. J. 223; U Gr, 


L. J. 235. 
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BOMBAY HIGH COURT. 

FiiiST Civil Appeal No. 22 oi- 1923. 

July 1925. 

Present: — Sir Xorman Macleocl, Kt., 
Cliief Justice, and Mr. Justice Madgavkar. 
RCPCHAND PALMrivUXL) 
AllARWALA — Plaintiff — 
Appellant 

7*C )*SHS 

JANKIBAI KANIIYALAL and others 
— Defendants— Respondents. 

Registration Acf (X\'I>of lOOS), s. 17 {!) (L) — 
Transfer of I^roperty -Icf {IV of }SSJ),s. '>.V- Agree- 
ment between parties to suit to divide property after 
decision of suit — Arrangement for division of profits 
during pendency of suit — Registration, whether neces- 
sary. 

During the pendency of a suit the parties to the 
suit enteretl into an agreement tliat the litigation 
sho\ild pursue its full course and that whatever the 
result of the litigation might be the parties at the end 
of the litigation should divide the property in suit in a 
certain proportion. The agreement also ]>rovided for 
an arrangement with regard to the division of the 
prolits during the pendency of the suit : 

Held, (1) that the agreement to divide the property 
at the e.xpiration of the litigation did not create any 
interest in the property under the pn»viaions of s. rd 
of the Transfer of Property Act ; [p. 818, cols. 1 <S: 2.J 

(2) that the temporary arrangement for the manage- 

ment of the property and the division of the prolits 
during the litigation did not declare or create an 
interest in the property ; [p. 818, col 2.] 

(3) that, consequently, the agreement did not re- 
quire registration. 

First appeal from the decision of the First 
Class Subordinate Judge, at Jalgaon, in 
Suit No. 409 of 1920. 

Mr. Kanga, Advocate-General (with him 
Mr. D. C. Virkar), for the Appellant. 

Mr. G. N. Thakor (with him Mr. P. B. 
Shingne)j for the Respondents. 

JUDGMENT.— The plaintiff sued to 
have it declared that he had got one-fifth 
share in the properties left by one Balmu- 
kund, and that he was not liable for more 
than one-fifth of the debts due.^ Further 
he sued for an equitable partition of the 
properties and for separation of his one-fifth 
share therein, and for mesne profits before 
suit and future profits. 

Balmukund died in 1904 leaving two 
widows. The plaintiff was adopted by the 
senior widow, while the junior widow also 
adopted one Hanumandas. When the 
widows died the reversioners disputed the 
adoptions. Two separate suits were filed 
against the two adopted sons, asking for a 
declaration that the adoptions were invalid. 
Both the adoptions have been held to be 
invalid, and the reversioners have been 
declared to be the real owners of the pro- 
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perty. The suits were not finally conclud- 
ed until 1918. 

In April 1918 while the apj^eal was pend- 
ing in the High Court, an aj)pli<’at ion was 
made on behalf of the present ])laiiitilT to 
file an alleged agreement of conqiromise 
under O. XXIII, r. 3. The defendants 
objected. The Court was of of)inion that 

the suit had not been adjusted bv this 

*• ^ 

agreement, that the condition of the agree- 
ment was, not tliat the i)ending suit should 
besetlled or abandoned, but that it should 
continue to its normal end, and that there- 
upon wliatever decree the Court should 
ultimately make should be replaced by the 
private arrangement between the ])arties. 

The defendants are the natural father of 
Rupchand and his three brothers. The second 
defendant contested the plaintiirs claim. He 
admitted that the document on which tlie 
plaintiff sued had been ])assed, but he con- 
tended the same was unregistered and had 
not been i)roj)eily stanijied and could not 
be relied upon in jiroof of the jdaintilY's 
claim, ddie Judge decided that these two 
documents, which were T)assed by tlie 
plaintilT and his opponents respectively, 
being counter-])arts of each other rcquiied 
registration. As he thought the defendants 
were resiling from the settlement on a 
technical ground and were in a way taking 
an unfair advantage of the plaintills i)osi- 
tion, though he felt liimself bound to 
dismiss the plaintiff's suit on that ground, 
he did not allow the defendants their costs. 
He considered mainly on the construction 
of the plaint that the documents referred 
to created and declared the interest of the 
parties in the i)roperties mentioned thei'ein. 

It is quite true that the form of the j)laint 
and the prayers annexed thereto were 
not as correct as they should liave 
been if they liad been drafted by a skilled 
lawyer. But the form in which the plaint 
was framed cannot possibly affect the 
question whether these particular docu- 
ments required registration or not. The 
Judge thought that the creation or declara- 
tion of rijilits was completed at once by the 
deeds themselves, and was not to dei)end 
on the execution of regular registered deeds. 
He accepted that construction placed on 
the documents by the defendants as quite 
reasonable. 

We must, therefore, turn to the docu- 
ments to see whether they were compulsori^ 
ly registrable under s. 17 (1) {b) of the 
Indian Registration Act. Each document 
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nCPCHAltD EALMUKUXD 

recites the facts which fxave rise to their 
execution* and the operative words in the 

agreement signed by Kupchand are as 
follows : — 

“Kveii if I succeed fully in the Court or 
privately out of Court in the suit broughthy 
me and even if 1 become full owner, i Avill 
keep in my possession 1 oth of the property 
and will give in your i)ossession the property 
of the rmnaining 4 atii out of Halmukund’s 
properties, moveable and immoveable now 
included in the above suits as also in the 
other properties not included in the above 
suits, but that may subsequentlv lie found 
belonging to Balmukund. We 'shall first 
discharge out of the moveable and immove- 
able property the deljts now existing on 
the estate as also all the debts that 1 maj* 
have incurred up to the present day, and 
the expenses that may be required for your 
and my suits up to the decision of the final 
Court, and then we shall divide the pro- 
perty in proportion to above shares between 
ourselves. At present there are various 
disputes, and, therefore, I cannot properly 
realise ttie prolits of the estate and the 
gumasias do not work properly and in this 
manner the estate is being wasted. For all 
these reasons I have given in your vahivat 
all the properties that were in my posses- 
sion. l;ou should give me the profits of 
1 5th of share out of the profits that may 
be realised from the properties and you 
should take in equal shares the remaining 
4/5th share’s prolits for your expense and 
spend the same as you like. Jn this manner 
we have come to an agreement of compro- 
mise and I will file the proper legal docu- 
ments as regards this compromise whenever 
you will ask me to do so or will pass to you 
privately a registered document " 

Now let us see whether it can be said that 
that document creates, declares, assigns, 
limits or extinguishes any right, whether 
in present or in future to immoveable pro- 
perty of the value of over Rs. 100. These 
parties were fighting for the succession to 
the property of Balmukund which fell in on 
the death of his widows, and while the 
litigation was still going on the contestants 
came to an agreement. The effect of that 
agreement was that the litigation should 
pursue its full course, and whatever the 
result might be the contestants ^\ouId at 
the end of the litigation divide the property. 
That was, therefore, an agreement to divide 
the property at the expiration of the litiga- 
tion, and could not create any interest in 
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the property under the provisions cf s. 54 
of the Transfer of Property Act. 

It was suggested that because there was 
an arrangement with regard to the profits 
pending the litigation, therefore, there was 
an interest in the property declared or 
created. That was merely a temporary ar- 
rangement for the management of the pro- 
perty during the litigation, and the mere 
fact that the plaintiff gave up the manage- 
ment of the property, because he said that 
the did not work properly, into 

the hands of the defendants agreeing that 
they should pay him l/5th, would not 
possibly bring the document within the pro- 
visions of s. 17 (1) (6) of the Indian 
Registration Act. 

It was not suggested, when the plaintiff 
attempted to have this document filed in 
the High Couit under O. XXIII, r. 3, that 
it was anything more than an agreement 
to compromise disputes which were pending 
between the parties at that time. It was 
never suggested by virtue of those docu- 
ments that any interest passed or any rights 
in the property were declared. It seems 
to me, then, that the plaintiff cannot be 
penalised because he has prayed in the 
plaint that it may be declared that he is 
the owner of the T'5th property of Bal- 


mukund. AVhat he really sued for appears 
in the second prayer of the plaint, namely, 
specific performance of the agreement by 
partition of the property. 

We are not concerned in this appeal 
whether the question regarding 
profits should be decided in the plaintiff s 
favour. It certainly would appear that a 
claim for mesne profits would be based 
on a present interest resting in the plaintiff, 
but if he obtained no present interest in 
the property under the agreement, then the 
question as regards the mesne profits will, 
no doubt, be correctly dealt with by the 
Court below. We are not concerned witu 

that question in this appeal. t 

We may refer to the decision of the 1 rivy 
Council in Rajangam Ayyar v. Ra)angci'^ 
Ayynr (1), -where it was held that a hocu- 
meut which ■\vas a memorandum regarding 
the cesser of jointness of the parties whicn 
amounted to a declai'ation that frorn tna 
time forth the parties became entiUea 
the possession and enjoyment of their pro- 

(1) 69 lad. Cas. 123; 46 M. 373; 31 M L T. 
r. K I.. R. (P. C.) So: LR L. W. Glo; il^^) -A; L , 

(P. C.) 266; 27 C. W. N. 561; 44 M. L. J '4-; ^ 

J. 133; 21 A. L. J. ICO; 50 I. A. 134 (P. C..4 
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pertiej in separate shares, and provided 
for the cxecuLiou of a further deed eliectuat- 
iug the partition, was not a document 
which by itself created, or declared, or 
assigned, or limited or extinguished any 
right or interest in the immoveable property. 

That is a stronger case than the present, 
because the document even went so far as 
to declare that the parties who ceased to 
be joint should be entitled to their shares 
in the family property. 

We think, therefore, that the appeal 
must be allowed on the ground that these 
documents do not require registration, and 
are, therefore, admissible in evidence. The 
case will have, therefore, to go back to the 
Trial (>ourt for dLsposal on the merits. We 
make it clear that we have only decided 
the question whether these documents are 
admissible in evidence or not. All other 
questions remain to be decided by the 
Judge in the Trial Court. Some of these 
points he has already decided, and after 
deciding the remaining issues, he will 
pass final judgment. Then on the whole 
case except on the point of registration, an 
appeal will be open. 

Appellants to get their costs of the 
appeal. 

z. K, Appeal allowed. 


CALCUTTA HIGH COURT, 

Appeal fho.m Order No. 124 of 1025. 

August fi, 1925. 

Present: — Justice vSir Hugh Walmsiey, Kt,, 

and Mr. Justice Mukerji. 

BASANTA KUMAR CHOUDHURY 

AND ANOTHER— JUDGMENTr D ebtors — 

Appellants 

versus 

Itai BAIKUNTA NATH CHAKRA- 

VARTY BAHADUR — Decree-Holder 

— Respondent. 

Ciuii Prooedin’e Code (Act V of 1908), s. 1,7, 0. XXI, 
r. 60 — Ilxtcution of dttree — Salt proclamatioiu -- Dut]i 
of Executing Court — Particulars with regard to pro- 
perty to be sold, necesaity of — Dispute as to valuation 
— Valuation suggested by judgnienl-debtor, whether may 
he entered in sale proclamalion—Order settling terras 
of sale proolaviation. — Appeal, whether lies. 

An lOxecutinff Court .is bound to execute the decree 
aslt stands aivd has no pov^er togo beliind it. Hut 
it is always open to an Executing Court to insist that 
the correct description o£ the properties and every- 
thing which is material fop a purchaser to know in 
Ctrd^r to judgs the natuxs-nnd. value of the properties 
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U) be .sold should be supplied so tlmt it may b© 
iascrtetl iu the sale proclamation. jj>. ^20, col. l.j 

\\ here there is a wide di/ycreiice lietweea the valua^ 
tioii placed by the judfjment-debtor npiui the j)rop. rty 
to he sold and that placed upon it by tier fleoree- 
liiddcr, the valuation given by the judgment-debtor 
slu'idd also be inserted in tin; sale inoclaniation. 
[p 820, cols. 1 A: 2,J 

An order under r. GO of O. XXI of the C. P. C. 
merely iLxing the value of the property to be sold is 
not as such open to appeal. ^Vllere. liowever. the 
Court has to decide other questions relating to th© 
sale proclamation iu addition to the valuation of the 
property, an order passed under r. OG of (). XXI may 
also amount to an order under s. 17 of the (^ide, and 
in such a ease the order would be open to appeal, 
[p. 820. col. 2.1 

Appeal against an order of the Subordi- 
nate Judge, First Court, Sylhet, dated the 
25th of .March 1925. 

Babu Hamendra Kumar Das, for the 
Appellants. 

Mr. U. C. Das, Babus Bhuban Mohan Saha 
and Ananta Kumar Banerji, for the Re- 
spondent. 

JUDGMENT. 

Mukerji, J,— This appeal is prefer- 
red by the judgment-debtors and it arises 
out of an order which purports to have 
been made under the provisions of O. XXI, 
r. 6t), C. P. C., the execution proceeding in’ 
connection with which the order in ques- 
tion has been passed relate to a mortgage 
decree. The judgment-debtors put in an 
objection on the 21st March 1925 dealing 
with various matters. One of those objec- 
tions was to the effect that the Cadastral* 
Survey Dags should have been inserted in 
the description of the properties mentioned' 
in the application for execution. Another 
objection was that the values of the pro*- 
parties had been understated in the appliv 
cation for execution. A third' objection’ 
related to one of the plots mentioned' in’ 
tlie decree, namely, plot No. 11 it being 
stated that, so far as that plot was concerned, 
the mortgage was only in respect of an' 
eight-annas share and not in respect of the 
entire sixteen-annas. There was also an 
objection relating to the number of the 
taluq as given in the application in respect 
of plot No. 1 of the moitgaged properties,- 
it being stated that the correct number 
was 58129 and not 58129-1, There were 
other objections also which need not' be 
specially set forth here. The learned Judge 
dealt w:th all these objections in his order 
passed on the 25th March 1925 and, against: 
this order, llie present- appeal has been pre- 
ferred! 

The learned- Judge heicl that the Execut*- 
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ma C’oiirt Avas not comi'etent to iro licliiri'l 

tin' liecree aiK.I, theiefoj-e, tlio oI>jeciion *■!’ 
tliO ju.Ument-debtois shouM l>e nvcirni* d. 
S ' I'ar as tlie valaati(tn of the I'ropiM t ics 
■was coiicenieii. he was (h' opinion that a, 
prnvioiis decision passed by the Court 
t)p'‘i'ate'l as rt.s’ judtcaiii. In dealiiiR" with 
these objections of the judgment-debtors, 
the learned Judge, it seems to me, did not. 
])roperly take into account the nature and 
weight of the objections It ajtjiears thad, 
at a i>revious stage of the execution ]u-o- 
ceediiiirs by an order jiassed on the b'Uh 
ESei)teml)er 11)24, the learned Judge fixed 
the value of the lu’ofiei'ties at certain 
figures and, by a further order ]iassed on 
the 20th November, 11121. lie dircctetl tl;e 
decree-liolder to put in the Cadastral Survey 
Dags in the descrijition cj the mortgaged 
pi-opm-ties given in the sale proclamation, 
and, on tlie failui-e of the deci'ce-holder to 
comjily with this lattei- oider, he on the 
Jrd December 11)21 orden d the execution 
ju’oceedings to be dismissed for default. 
AVith regard to some of the objections taken 
on behalf of the judgment-debtors, it is 
true that they are objections which cannot 
properly lie taken before the hixecuting 
Court: for tlie Executing Court is bound to 
execute the decree as it is and cannot go 
behind it. But it is always open to the 
Executing Courttotake care that the correct 
descri|)tion of the properties and every- 
thing which is material for the purchaser 
to know in order to judge of the nature 
and values of the properties are given in 
the sale proclamation. I am not satisfied 


tioa ns given by tlie judgment-debtors should 
also be inserted in the sale proclamation. The 
learned Judge will al-o d uil with the other 
objections tvhicli iiave l^een taken on behalf 
of the i iidgment'ilebtors in these jiroceed- 
ings and to which I liave already referred; 
and after dealing with all these matters, he 
will |>as3 such orders as may appear to him 
fit and proper in tlie circumstances of the 
case. 

As regards the preliminar\- olijection 
taken on behalf of the respondent to the 
liearing of this aiiiieal, it is true that an 
order merely fixing the value of a ]u*operty 
under O. XXI, r. (>0, C. If (\, is not one as 
such ojien to apjieal. But as has been 
held by this Court in the case of Dcrr.ndra 
Xu/// Dcifm V. Kaihtsh Chandra Kala (1), 
ail order under (). XXI, r. tifJ niav in cei laiii 
circumstances also amount to an older 
under s. 17 of the Code; and, in my opinion, 
the order against whicli the ineseiit appeal 
has been jireferreil is f>ne which may very 
well be treated as having been passed also 
uiuDr the provisions of s. 47, C. Ik C. The 
appeal, therefore, in my oiiinioii, is maiu- 
tainahle. 

Tlie result, therefore, is that tlie appeal 
is allowed, the order of the Subordinate’ 
Judge dated the 25th March D)25 is set 
aside and the case sent back to him to he 
dealt with in the light of the observalioas 
made above. Xo order is made as to costs. 

Walmsley, J. -1 agree. 

z K. Appeal alloired. 

(i) 80 lud. Cas. 801; 20 C. W. 550; (1925> A. I. K. 
(C.) 318. 


at all that the matter has been properly 
dealt with by the learned Judge in this 
case. 1 am of opinion that the order passed 
by the learned Judge on the 25th Marcli 
1925 should be set aside and the case sent 
back to him for re-consideration. He will, 
in the first instance, obtain from the judg- 
ment-debtors the Cadastral Survey numbers 
of the properties which are to be sold and 
for this purpose he should give them a 
reasonable opportunity. On the judgment- 
debtors supplying the dag numbers to the 
Court, the learned Judge will verify them 
as far as practicable and have those num- 
bers inserted in the sale proclamation. On 
the question of valuation having regard to 
the fact that no appeal has been taken 
from the order dated 13th September 1924, 
and the wide difference between the values 
given by the two parties it seems to be one of 
tiiose exceptional cases in which the valua- 


MADRAS HIGH COURT. 

Appeal agaixsi Okder No 1(59 of 1925. 

September 15, 4925. 

Present:— 'Sir. Justice Devadoss and 
Mr. Justice Waller. 

K. V. SRINIVASA AIYANOAR and 

axotuePv— Petitioners— Appellants 

versus 

PRATAPA SniHA RAJAH SAHEB, 
The Junior PRINCE, TANJORE, 
TANJORE PALACE— Defendant No. 2 

— Respondent. . 

Civil Pi’ocednre Code (Act 1" of 0. Vy""* 

r. 10 — Olortgugt by party to suit after decree^Mo 
gage attacked as usurious and without consideratx 
— Mortagte, xchether can he added as paxiy. 

Order XXU. r. 10 of the C. P. C., applies only 
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Jjcnclinp: suit-3 whereby a person who derives title 
from a party will be entitled to be brouglU on the 
iword of the suit if it is shown that he has secured a 
good title, from that party and that it is to his 
interest to be brought on record of the suit. [p. 821, 
col. 2.] 

Where after the passing cf a decree in a suit, a 
person obtains a mortgage over the interest of the 
decree-holder, but the mortgage is attacked by the 
niortgngor as being an usurious transaction and also 
on the ground that the consideration recited in it 
did not actually pass, a C’ourt would not be juslitied 
in making him a party to the suit and thereby jire- 
^'^'ntiug the Iverson from whom he derived title from 
disputing his right to receive the amount, \ihid.] 
Lajwanti v. Safa Chand, 88 Inch Cas. 198; 22 \j. W . 
301; (19251 A. I. K. (P. C.) ICS; 23 A. L. J. Gt3; L. K. 
6 A. (P. U ) 125; (1925) M. W. N. 5;M; 30 C. W. N. 5G 
(P. C.), referred lo. 

Appeal against an order of the District 
Court, West Tanjore, at Tanjore, dated^tlie 
21st November 1924, in I. A. No. 335 of 
1921, in O. S. No. 3 of 1919. 

Mr. A. Krishnaswami Iyer, for the Appel- 
lants. 

. Mr. T. V. Muthukrishna Iyer, for the Re- 
spondent. 

■ JUDGMENT.— This appeal is against 
the order of the District Judge of West 
Tanjore declining to make the appellants 
parties to O. 8. No. 3 of 1919 on the file 
of the Court. The appellants applied to 
the lower Court to be made, parties to the 
suit on the ground that they were ^mort- 
gagees of the interest of Pratapa Simha 
Rajah the 2nd defendant in O. 8. No. 3 of 
191t). The contention of the appellants is 
that they have got a mortgage of the in- 
terest of the 2nd defendant in the suit and 
that they are, therefore entitled to be made 
parties to the suit. The learned Judge has 
considered the petition on the merits and has 
declined to make them parties. The peti- 
tioners have taken a mortgage of the share of 
the 2nd defendant for Rs. 1,70,000. The suit 
was decreed sometime ago and the appeal 
against the decree of the Subordinate Judge 
was disposed of by this Court in 19?3. 
Pursuant to the decree of the High Court, 
the properties in suit are being divided, 
and a sum of about Rs. 70,000 is said to be 
in deposit in the District Court to the 
credit of the suit. The objection of the 
2nd defendant to the petitioners being 
brought on record is that the transaction 
evidenced by the mortgage is an usurious 
transaction and that out of Rs. 1,70,000, not 
even Rs. 50,000 was spent on behalf of him. 
The answer of the appellants is that at 
least Rs. 50,000 is admitted to have been 
received hy the 2nd defendant and, there- 


fore, so far as that amount is concerned 
the appellants are entitled to he paid by 
the 2nd defendant. It is unnecessaiy to 
consider this question in a matter like this. 
The suit was disposed of some time ago 
and the application is made under O. XXTF, 
r. 10 of the C. P. C. That rule applies only 
to pending suits whereby a person who 
derives title from a party will be entitled 
to be brought on record if it is shown that 
he has secured a good title from the party, 
and that it is lo his interest to be brought 
on record in the suit. In this case the 
suit has come to a termination and a decree 
has been passed. The object of the appel- 
lants is to secure the amount in Court in 
part discharge of the mortgage amount. 

The contention of Mr. Alladi Krishna- 
swami Iyer is that he being a mortgagee of 
immoveable property is entitled to be paid 
the amount in Court. No doubt in cases 
of ordinary mortgage of a fund or sum of 
money, the mortgagee would be entitled to 
be paid out of the amount but where the 
claim is resisted on the ground that the 
transaction is an usurious transaction and 
the consideration recited in the mortgage 
document did not actually pass, we do not 
lliink the Court will be justified in making 
a person a party to the suit and, thereby 
]U’event the person from wliom he derived 
title from disiuiting his right to receive the 
amount. By making the appellants parties 
to the suit, very serious complication will 
arise. They can have their remedy by 
bringing a suit against the 2nd defendant. 
It would not be right at this stage to make 
the appellants parties to the suit and 
thereby prevent the 2nd defendant from 
putting forward any defence he may 
have to the claim of the appellants. In 
this connection we may refer to a recent 
judgment of the Privy Council reported as 
Lajicaritiv. Safa Chand (1) where their 

Lordships observe : — 

“It is out of tlie question 
who assert that they have 
interest, in the stake of a 
getting added as plaintilYs, 
in a decree, in favour of the person, who 

has the only real title.” 

In this case there has been no devolution 
of interest in the sense that all the interest 
of the 2nd defendant has come to the 
appellants. The appellants have only a 

fU 88 Ind. Cas. 108; 22 L. W. 304; (1025) A. I. K. 
(P C) 108: 23 A. L. J. 013; L. R. 0 A. (P. C.) 125; 
(192 Vm. W. N. 534; 30 C. W N. 50 (P. C.). 


that persona, 
a derivative 
suit, can by 
be associated 
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luorlgage interest and they have to enfoi’ce 
the mortgage right in the ordinary course. 

e think the order of tlie learned Judge is 
correct and we dismiss the appeal with 
costs. 

Appeal (litimissed. 

z. K. 


PATNA HIGH COURT, 

Civil Revision No. 18 of 1924. 

April 29, 1925. 

Pi'csent:— Mr. Justice Das and 
Mr. Justice Ross. 

Xawdb Sped MUHA^IMAD AKBAR 

ALI KHAN— Defendant — Petitioner 

versus 

Hh^RBERT FRA N(.TS— Plaintiff — 

Opposite Party. 

Ciril ^ProccJi've C<>dt i.lcl 1' n/ I'.HtS). ;>■. ll], 
I.T"- ■'> -Plointijf, ex(i m i fiatinn of, on conimi^i- 
sion, wliftker should bf‘))ermi(t('d Di.scrction of Court 
— Revision—Iiit-erference In/ Iliqh Court 

An order fur tlie exaiiiinatiuii of aphunlilY on coin- 
misgion yi his own request is a very strong? order to 
pass in any rase. A piainlif? is entitled to choose 
his own /oruH?; and liavin^ clioscn Ids forum lie is not 
entitled to say, “1 reside outside the jurisdiction of 
lb.c .Co\irt, iJierefoie, I as.L to be allowed to examine 
myself on commission. " [p. j^2o. col. L] 

When an application is made to a Court for the 
issue of a commission tlie Court has to exercise its 
discretion as to whether it sliovdd grant tlie applica- 
tion, and the High Court will be verv unwilling to 
interfere with the exercise of that discretion by the 
Trial Court. Kach ca.se must, however, depend upon 
its own circumstances and no rule as to the exercise 
of sucli discretion can be laid down. If the High 
Court linds tliat the discretion has been wrongly 
e.xercised, or that the case iu all its bearings was not 
laid before the Court below, or that the Court below 
misapprehended an imyH>rtnnt part of tlie ca?e. for 
instance where the Trial Court treats an apj.licatiou 
by the plainlift to examine liimself on comrnis.sion ts 
if it were merely an aiiplication to examine witnesses 
on commission, the High Court will interfere in revi- 
sion with the e.xercise of the discretion of the Trial 
Court. [P. b23. col. 2; p. 824, col. l.J 

Appeal against an order of the HubordD 
aate Judge, Patna, dated the 1st Decem- 
ber 1923. 

Messrs. Svltan Ahmed, Janak Kishor and 
Baiyid AH Khan, for the Petitioner. 

Mr. Baikiintha Nath Hitter, for the Op- 
posite Party. 

JUDGMENT, 

Dhs, J. — This application is directed 
against the order of the learned Subordi- 
nate Judge of Palna, dated the 1st of De- 
cember 1923 An applieatLon was made 
before him for the examination of certain 
persons including the plaintiff in London. 


The learned Subordinate Judge has acced- 
ed to the application. The suit in which 
the application was made was instituted 
by one Herbert Francis, residing at No. 21, 
Bedford Row, London, against Nawab Syed 
Muhammad Akbar Ali, residing in Patna, 
and certain other persons. The allegations 
on which the suit was brought were these: 
That on the 15th of September 1919 Nawab 
Wasig Hussain Mobarak Jung, the son of 
the first defendant then residing in London, 
executed a bond in favour of the plaintiff 
by which he agreed to pay to the plaintiff 
the sum of £1,400 in five years and to 
pay interest at 15 per cent, per annum 
annually. The plaint goes on to assert 
that the bond “ was intended to constitute 
a mortgage and was sent to India to be 
registered, where it was lost, was never 
registered ” and the plaintiff says that he 
does not rely on the agreement between 
him and the deceased as a mortgage. The 
plaintiff then states that there are three in* 
stalments of interest due to him amounting 
to £030. It is then asserted that on the 2nd 
of December 1919, the deceased executed a 
promissory note by which he agreed to pay 
to the plaintiff the sum of £35 six months 
after that date. The suit was instituted 
to recover £35 and interest thereon £6-8 0, 
and the sum of £030 due as interest upon 
the bond which according to the plaintiff 
is lost. 

Now this is the suit and the plaintiff 
applied before the Subordinate Judge for 
an order permitting him to examine on 
commission himself, his two clerks, Doctor 
Abdul Mazid now in England, and the 
widow of the deceased Mrs. Jung. The 
learned Subordinate Judge thought that 
the application was a reasonable one and 
he saw no objection whatever in granting 
it. Mr. Sultan Ahmed on behalf of the de- 
fendant No. 1, the petitioner in this Court, 
objects to the order passed by the learned 
Subordinate Judge. 

A distinction must, in my (pinion, he 
drawn between the plaintiff himself and 
the witnesses wh'>m he seeks to examine 

on his behalf. The provision of law under 

which the application was made is con- 
tained in O. XXVI, r. 5 of the C. P. C. 
which provides as follows: — ‘‘ Where any 
Court to which application is made ic^ 
the issue of a commission for the exami- 
nation of a person residing , ® 

not within British India is satisfied tnat 
the evidence of such person is necessaiy, 
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the Court may issue such commission or a thought that to compel liim to come to 
letter of retj^uest." There was undoubtedly England and to give evidence in his favour 
a jurisdiction in the Court to allow the would be to deny him justice, for it was 
examination of the plaintiff on commission, not jiossible for him to iaciir the expenses 
but the question, in my opinion, is, whe- involved in a journey to England from 
ther the exercise of that jurisdiction in New Zealand ; and he allowed the appli- 
this case does not amount to a denial of cation. In appeal a dilTerent view waa 
justice to the defendant. In my opinion, taken. The decision of Cotton, L. J., on 
an order for the examination of the plaintiff this point is as follows : “ The great con- 

on commission is a very strong order to test, however, is as to the examination of 
pass in any case. The ca^e of the defend- the plaintiff. The examination before a 
ant stands on an entirely different footing, special examiner may be ordered if the 
As was pointed out in the case of Sarat Court considers it ‘ necessary for the pur- 
Kumar Ray v. Ram Chandra Cfiatterjee poses of justice.’ No ciise is made that it ie 
(1), “ AVhere an application is made by a practically impossible for the plaintiff to at- 
defendant.-.who lawfully resides out of the tend at the trial, and what we have to con- 
jurisdietion of the Court, according to the sider is whether under the circumstances 
ordinary course of his life and business, of the particular case justice requires that 
the Court will not regard the case with the he should be examined in this way. It 
same strictness as the case of the plaintiff' appears to me that it is not consistent 
who has instituted his suit in a forum oi witli the due administration of justice to 
his choice though he resides beyond the allow the plaintiff to give evidence in his 
jurisdiction of such Court.” It is not difficult own behalf without attending to be orally 
to understand the principle upon which cross-examined.” In the result the learned 
the distinction is drawn between the case Judge qualified the order i)assed by the 
of a plaintiff and the case of a defendant. Court of first instance by inserting a pro- 
The plaintiff is entitled to choose his own viso that the depositions of the plaintiff 
foruTTi; and having chosen his forum he are not to be read if the defendant re- 
is not entitled to say, “ I reside outside quires him to appear at the trial to be ex- 
the jurisdiction of the Court, therefore, I amined and cross examined. We offered 
ask to be allowed to examine myself on to pass an order in tliese terms in this case, 
commission.” The obvious reply is, “Why hnt Mr. B. N. Mitter on behalf of the plaint- 
did you choose that particular forum? It iff o|)posite party says that an order in 
wa-3 open to you to bring the suit in the this form will be perfectly useless so far 
Court where you reside.” So far as the as he is concerned. That being so, the 
defendant is concerned, obviously the same question is, whetlier we ought to maintain 
argument does not apply in his case. In t ie order pissed by the learned Judge in 
the case of Nadinv Basett (2; the plaint- the Court below for the examination of 
iff residing in New Zealand brought an ac- the plaintiff on commission in England, 
tion in England for redemption, alleging It is contended before us by Mr. Mitter 
himself to be the heir-at-law of a person that the learned Subordinate Judge acted 
who had died intestate entitled to a re- with jurisdiction ; and that we ought not 
muinder in fee in the equity of redemption to interfere in this case, since it is not 
which had fallen into possession since his shown that he had no jurisdiction to act 
death. As was pointed out by Kay, J., in in the way that he has done. This quee- 
the Court of first instance, and Cotton, tion was also investigated by Sir Asutosh 
L, J., in the Court of Appeal, in order to Mookerjee in the case to which I have 
make out his personal identity it was neces- already referred. The learned Judge cited 
saryforhim “to produce evidence showing the following passage of Lord Esher, M. 
himself to be the person who landed in R., in Emanuel v. Soltykoff (3j: “The 
New Zealand from such ship and in such Court had to exercise its discretion as to 
a year.” He applied for his own examina- granting a commission, and this Court 
tion and the examination of certain number would be very unwilling to interfere with 
of witnesses in New Zealand. Kay, J., the exercise of that discretion by the Court 

below. Each case must depeixi u| on its 
^ 2 ( 1 ) 68 Ind. Caa. 9; 35 C. L. J. 78; (1922) A. I. R. (C.) own circumstances and no rule as to the 

(2) (1881) 25 Ch. P. 21; 53 h.J. Ch. 25S; 49 L. T. 

iW; 52 \V. R. 70. 


(3; (1892) 8 T. L. R. 331. 
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exercise of that (lis^retion coiiM be laid 
down. If tliis (.’onrt saw that the discre- 
tion had been wrongly exercised, if it saw 
that the case in all its bearings was not 
laid before the (’ourt below, if it saw that 
the Court below misa]Hn*ehended an im- 
portant part of the case, this Court would 
interfere. The Court below seemed to have 
treated the matter as if it was merelv a 

4 

commission to examine witnesses.” This 

is exactly the point here. In my opinion 

the learned Judge in the Court below 

dealt with the application as if it was 

merely an application for examination of 

witnesses on commission. He conceiled, it 

is true, that ordinarily a party himself or 

his servants should not be allowed to be 

examined on commission ; l>ut he did not 

R\it1icientlv realise that even in the case 

% 

of f)arties to the suit the case of a plaintitT 
stands entirelv on a ditTerent footing and 
that it is an extraordinary thing to ])ass 
an order for the examination of a i)laintiff 
on commission. That being so, I arrive at 
the conclusion tiiat tlic learned Judge in 
the Court below exercised his jurisdiction 
with material irregularity and that this 
Court sitting in revision is entitled to in- 
terfere with tljat order in aid of justice. 
The order of the learned Subordinate Judge 
must accordingly be set aside so far as 
this point is concerned. 

The other (piestion is whether the rest 
of his order ought to stand. It is urged 
that two of the witnesses are the servants 
of the plaintiff, and that in any case there 
is no justification for the examination of 
all these witnesses in luigland especially 
as the whole case will then have to be 
tried in India on dead evidence. That 
maybe so; but we cannot at this stage 
say that the plaintiff is not entitled to have 
the evidence of his own witnesses. It is 
not shown that the plaintiff can procure 
their attendance in India. They may refuse 
to come to India ; and, to say at this stage, 
that the plaintiff is not entitled to have 
them examined on commission, is practi- 
cally to deprive the plaintiff of justice. I 
am not willing to take this risk in this 
case. It was suggested that their evidence 
is really irrelevant. Tliat may I'e so, but 
I am not prepared at this stage to say 
how their evidence will affect this case. 

The result is tliat the order of the 
learned Subordinate Judge in so far as he 
has directed the examination of the plaint- 
iff on commission is set aside. The rest 


of the order will stand. The petitioner 
is entitled to the costs of this application. 
Plearing fee five good mohiirs. 

Ross, J.— 1 agree. 

Order set aside. 


CALCUTTA HIGH COURT. 

Appeal Fimii Oiuci.val Civil Jurisdiction* 
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Present: — Sir Lancelot Sanderson, Kt., Chief 
Justice, and *Mr. Justice Biickland. 
JACAT CHANDRA BHATTACHARYYA 

AND OTHERS— Appellants 
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GUNNY HAJP:U AHMED- 
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CnH7 procedure Code (Act T of }008\ 0. -Y-V/, 
r. jc, (). XXX, i\ -i Coiitrart -Ir^ ilX of }S7i), 
3S. — Partney'ship- Suit a']ainst firyn — KxecU‘ 

tioyi of dtcy'ce— Leave, to execute decree ar/aiyist pai'liier 
- Dryiial of liability --Procedure — Luyiacy of partner, 
■whether dis.-iolves partnership— Per'ioyis dealing with 
prn> after dissolvtioyi- Xotice of dis-wlnlion, ahscyice 
nf, effect of - ('unstruction of Statute in previous judg- 
ment, whether precedent. 

Whore a decree lias been obtained apr<iin.«it a tirm 
and the decree-holder <lesires to execute the decree 
ajrainst any person other than those niention(‘d in 
els. (h) and ici of sub-r. (1) of r. 50 of XNI of the 
C. P. C.. allejfinf' that the person aj;ainst ivhom he 
desires to jiroceed is a partner in the firm, he must 
ap[)ly for leave to execute the decree affainst such 
person under sub-r. of r. 50 of the Order. The 
intention of the latter sub-rule is that when an appu- 
catit)n for leave is made it should be on notice to the 
person who is alle^red to be liable as a partner; he is 
to be served with a sumnums to an.swer the applica- 
tion. 1‘hen if the Court linds that the liability is not 
disi)ute<l, the Court may grant leave to execute the 
decree against the person who does not dispute the 
liability. If the liaGlity is disputed, then an issue is 
to be tried in any manner in which any issue in a suit 
may be tried and determined, fp. 827, cols. 1 
Clauses (5) and (c» of sub-r. (,1) of r. 50 of (L 
of the C. P. C. refer to persons who have appeared or 
who have been individually seiwed as partners in 
suit itself and have failed to appear. A 
therefore, who has been served with the writ 

summons in the suit itself is not one of the person 

contemplated by sub-r. i2) of r- 50. IP- '.."vt nf 
The effect of sub-rr. (2) and (4) of r. 50 of O. a- 
the C. P. C. is that a decree obtained against a nmi 
cannot be enforced, except as to partnership ^7 

against a person alleged to be a partner, ana 
whom an application has been made under 
unless he has been served with a summons to ®PP 
and answer the application speeihed in ^ 

has had an opportunity of disputing his liabili > 
partner, if he desires to do so. [ifcid.j 

The lunacy of a partner does not of itself ^ 

■partnership, hut confirmed lunacy is a groun 


JAQAT CHANDRA BIUTrACHARYVA V GUNNY HAJEE AHMEl). 


^91 I. 0. 190S] 

dissohuion of the partnership if the other partners 
apply to the Court for a decree of dissolution on tliat 
ground, [p. 828, col. 2.] 

Section 204 of the Contract Act applies not only 
to persons u'ho had dealt with a llrm before its dis- 
solution but also to persons who deal with a him 
after a dissolution or change of partners, [p. 82;), col. 2.] 
Huckland, J . — Under (,). XXI, r. 50(2) of tlu* 
C. P. G. the question of liability shouM be tried and 
determined like an issue in a suit on the cvi<len(;e, oral 
or documentary, which may be produced by the 
parties. It is desirable that the issue to be tried 
should be framed and recorded and that any ad- 
missions made by tlie parties whicli may be hel<l to 
render oral evidence unnecessary, either in wliolo or 
in part, should aLso be recorded, (p. 832, cols. 1 A 2; 
p. 833, col. 1.] 

An interpretation of a Statute directly neces.sitnted 
in order to apply its provisions to tlie facts of a case 
cannot be described as obiter dictum merely because 
it involves reference to facts other than tliose before 
the Court, [p. 833, col. l.J 

Appeal against a judgment of Mr. Justice 
C. C. Ghose, dated the 2-Uh August 11)21, 
passed in the exercise of Ordinary Original 
Civil Jurisdiction. 

Sir B. C. Miner, Messrs. S. N. Batierjce 
and N, C. Chatterjee, for the Appellants. 

Messrs. B. K. Ghose and P. C. Ghose, for 
the Respondent. 

JUDGMENT. 

Sanderson, C. J.— This is an appeal 
by Jagat Chandra Bliattacharyya. Jogesh 
Chandra Bliattacharyya and Jyotisli Chan- 
dra Bhattacharyya. who were sued as re- 
presentatives of Kush Chandra Bhatta- 
chaiyya: and, the appeal is against an ordea* 
of my learned brother Mr. Justice C. ( . 
Ghese, which was delivered on the 2‘lth of 
August 1924. 

The suit was based on a hundi for 
Rs. 2,009 drawn by the firm of Kush Chan- 
dra Bhattacharyya, carrying on Inisiness in 
Calcutta, in favo'ir of the plaintiff and 
dated the 24th of February 1921. 

The facts which it is nece.ssary for me to 
state for the purpose of my judgment are as 

follows: — 

Kush Chandra Bhattacharyya started 
the firm of Kush Chandra Bhattacliaryya 
& Co. in 1907— the other partners were 
Anukul Chandra Bhattacharyya, Mn\ 
Krishna Bhattacharyya and one Raj Krish- 
na Sinha: and the firm carried on business 

in Calcutta. 

In 1914, Kush Chandra Bhattacharyya 
became a lunatic, and the business, as far 
as I know, was managed by the other part- 

neT8. , J. T- I 

It was filleged that the wife of Knsli 

Chandra sometime in March 1919 caused a 

letter to be Bent to the partners, referring 


to the lunacy of her husband and claiming 
a dissolution. Tiiat letter, however, was 
not produced at the hearing of this case. 

The suit was brought on the IGthof Ju^v 
1921. Kusli Chandra Bhatlaclioi’vya was 
not personally served, but the writ of 
summons was served upon the firm in the 
way provided by the (.\ l\ i\ 

idle decree was made on the Sih of 
August 1921, for the amount of the hundi 
and interest, and wasc.r/in/c. After the 
decree was made it was assigned to Ihijee 
Gunny Ahmed, who was joined as a party 
to this appeal. 

In September 1021. tlic parlnor.s of the 
firm other than Kush (’liandra Bhatla- 
chary^’a petitioned the (’ourt and, on llieir 
petition the firm was arljudicated insolvent. 
Kush Chandra Bhatlachai yya died on the 
27th of August 1920. 

On the 7th of Aftril 1921, the plaintiff 
made an aiiplicatioii e.r parte to the learned 
Judge for an order that he should be at 
liberty to execute the decree .igainst the 
three appellants describing them as the 
sons, heirs and legal representatives of 
Kusii Chandra Bhattacliaryya, deceased, 
who was a partner of the defendant firm, by 
attachment of the hou.se and iirenn.-^es 
Xo. 90, Raja X'obo Krislina Street in Cal- 
cutta. This house was not partnershi]-) pro- 
jierty, but was the private property of Kush 
('liandra Bhallacliai yya. 

The learned .fudge upon this application 
made the order, as prayed, e.r parte. 

On the Sth of April 1!)21, the plaintiff 
caused a notice to he served upon the three 
appellants descriliing them as the sons, 
heirs and legal i epieseiitatives of Kush 
Chandra Bhattacliaryya, a partner of the 
defendant firm 'I'his notici; purported to 
be given in the suit, Gunnn Jlaj'^e AInned 
V. Messi's. Kit. 'ill ('liandra Bhattacha rijya 
A Co., and to he under r. 22 (1) (a) {b) 
of O. XXI, of ilie C. V. and called upon 
them to appear on the day meiitioimd, to 
show cause why the decree jiassed against . 
them on the 8th of August 1921, in the 
said suit should not ho execuited against 
them: and, on the same day tiie plaintiff 
filed a tabular statement setting out the 
lAaintiiF’s claim against the defendant firm 
and praying that the decree miglit be 
realized by the attacliment ami sale of 
the prcTiisPS in rjur.sM'on, which lielonged 
to Kush (’liandra Bhattaclnry ya, a partner 
of the defendant firm, which, since his 

death, passed into the hands of his sons 
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an 1 legal representatives, the appellants. 
Tne tabular statement concluded as fol- 
io vs; '■ L?ave was granted on the 7th day 
of April lU.’t to execute the decree against 
the legal representatives of Kush Chandra 
Bhattacharyya. who was one of the partners 
of the defendant linn." 

The matter came before the learned 
Judge on the 21st of -May 192-1, and on the 
29Lh of May 1924, when the issue between 
the parties was tried. I do not find that 
the issue was specilically stated, but 1 assume 
for the ])urpose of my judgment that 
the issue raised was whether Kush Cliandra 
Bhattacharyya was a partner in the firm 
at the time the hiinfli was executed by 
the linn, namelv, the 24th of I'ebniary 
1921. 

The learned Judge after hearing the 
parties made an order granting the plaiiitilT 
leave to execute the decree by attachment 
and sale of the house and [)remises Xo. 90. 
Raja Xobo Krishna Street. 

The matter was determined upon state- 
ments contained in the affidavits which 
were filed and upon certain admissions 
which were made at the hearing on the 21st 
and on the 29th of May 1924. 

It appears that Mr. Bannerjee, who ap- 
peared for the appellants, examined a wit- 
ness on the 21st May and then -Mr. Sircar, 
who appeared for the plaintilf, stated that 
it was not necessary to cross-examine the 
■witness, as for the purposes of the case he 
was willing to proceed on the footing that 
Kush Chandra Bhattacharyya was a lunatic. 
Then Mr. Bannerjee, apparently, having 
regard to what Mr. Sircar said, withdrew 
the witness. 

On the 29th of May, there was a further 
admission made, as appears from the 
minutes. Mr. Bannerjee, who appeared for 
the appellants, admitted that Mr. Sircars 
client knew that Kush Chandra Bhatta- 
charya was a partner of the firm prior to 
the lunacy, and Mr. Sircar said that he was 
willing to proceed on the footing that 
Kush Chandra Bhattacharyya was a luna- 
tic from 1914 onwards and Mr. Bannerjee 
said that he was willing to proceed on that 
footing. 

There is one other fact which I ought to 
mention and that is that on the llth of July 
1921 the wife of Kush Chandra Bhatta- 
charyya instituted a suit on the Original 
Side* of tl is Court for dissolution tbe 

partnership, That was before Kush s 


death, who, as I have said, died in August 
1923. 

-\fter Kush’s deatli, the appellants were 
substituted as defendants in the partner- 
ship suit: and, on the 19th June 1924, a 
decree dissolving the partnership was made: 
and, it was directed that the dissolutioii 
should take effect as from the 19th of March 
1919. 

The application upon which the learned 
Judge’s decision was given was alleged to 
have been made in pursuance of the provi- 
sions ofO. XXI, r. 50 (2). It was based 
upon the fact that the plaiqliff’s decree 
was against the firm, and upon the allega- 
tion that the plaintiff was entitled to exe- 
cute the decree against Kush Chandra 
Bhattacharyya, as being a partner in the 
firm, and inasmuch as Kush Chandra Bhat- 
tacharyya was dead, against the appellants 
as his representatives. 

There is no doubt that the procedure 
adopted by the plaintiff was irregular 

The application to execute the deciec 
against tlie appellants should notiiave been 
made e.r parte, and the order of the 7t/h of 
April giving the plaintiff leave to attach 
the premises should not have been made 
ex parte, as it was in this case. 

That order was made upon the assump- 
tion that Kush Chandra Bhattacharyya was 
a partner in the firm — but the question 
whether he was a partner had not been 
decided, eitlier at the trial of the suit or at 
any other time. 

It was admitted by the learned Advocate 
for the respondent that a summons should 
have been issued under the provisions of 
O. XXI. r. 50 (4j reciting the decree against 
the firm, and calling upon the appellants 
to appear and answer the allegation made 
by the plaintilf that Kush Chandra Bhatta- 
charyya was a partner in the firm and to 
meet the claim that execution should issue 
against the appellants as Kush Chandra 
Bhattacharyya’s representatives. 

This irregularity, however, in my opinion, 
should not be allowed to vitiate the pro- 
ceedings, and it is not by itself sufficiei^ 
to justify a reversal of the learned Judges 
order because notice was subsequently 
given to the appellants. They appeared 
before the learned Judge and contested the 
question whether Kush Chandra Bhatta- 
charyya was a partner in the finn and whe- 
ther the plaintiff was entitled to 
the decree against the appellants and tbfi 
property in question, and the Lrregulanty, 
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in my opinion, did not in any way affect the 
merits of the case. 

The first point raised by the learned 
Advocate for the appellants was that the 
plaintiff was not entitled to execute the 
decree against Kush Chandra Bhatta- 
charyya or his representatives or their pri- 
vate property, because Kush Chandra Bhat- 
tacharyya had not been served with the 
writ of summons by which the suit was 
instituted. 

He based his argument on O. XXI, r. 50 
(4), which provides as follows : “Save as 
against any property of the partnership, a 
decree against a firm shall not release, 
render liable or otherwise affect any part- 
ner therein unless he has been served with 
a summons to appear and answer." His 
argument was to the effect that unless a 
person who was a partner in a firm, against 
which a decree had been obtained, had 
been served with the writ of summons 
by which the suit was instituted, he or his 
private property could not be made liable 
under the decree, and the plaintiff’s right 
to execute the decree was limited to pro- 
ceedings against the property of the part- 
nership. 

I am not able to accept that argument. 

If it were held that in no event could a 
decree, obtained against a firm, be execut- 
ed against a partner personally or his 
personal properly unless he had been serv- 
ed with the writ of summons in the suit, 
the object of O. XXI, r. 50 (2j would be 
rendered nugatory. 

The result would be that in any case 
when a plaintiff sued a firm, he would have 
to determine at the outset and before he 
issued the writ of summons who were the 
persons against whom he would execute 
the decree when it was obtained. 

In many cases it might be difficult and 
in some cases impossible for a plaintiff, 
who had been dealing wdth a firm and 
who has been obliged to sue the firm, 
to ascertain before he brought his suit 
against the firm, who were the partners 
against whom he must eventually execute 
the decree. 

The Code enables the plaintiff to bring 
the suit against the firm, and if after the 
decree has been obtained against the firm 
the decree-holder claims to execute it 
againstany person other than those mention- 
ed in O. XXT, r 50. sub-r. (1), cU. (b) and 
(c) as being a paitiier. be U enabled by sub- 
r. (2) to apply for leave: and that rule pro- 


vides what procedure is then to be adopted. 

In my judgment the intention of ihe 
rule is that when an apidication under the 
rule is made it should be on notic^i to the 
person, who is alleged to be liable as a 
partner; he is to be served with a sun. mens 
and called upon to answer the applicalicn. 
Then if the Court finds that the liability is 
not disputed, the Court may grant leave to 
execute the decree against the person who 
does not dispute the liability. 

If the person who is sought to be made 
liable as a partner having been served with 
the summons and having appeared to 
answer, disputes his liability, then the iftue 
is to be tried in any manner in w'hich any 
issue in a suit may be tried and determined. 

There is a further reason which militates 
against the argument of the learned Advo- 
cate for the appellants. If it were adopt- 
ed, it seems to me that it would render ilie 
provisions of sub r. (2) meaningless. 

!Sub-i . (2) applies to the case of persons, 
against whom the decree-holder seeks to 
execute the decree, other than the perscus 
mentioned in sub-r. (l i, els. (h) and (c). 

Clauses (6) and (c) refer to persons who 
have appeared or who have been individual 
ly served as partners and who have failed to 
appear. 

A person, therefore, who has been seived 
with the writ of summons is not one of those 
contemplated by sub-r. (2;: and, if the learn- 
ed Advocate's argument be accepted and 
the decree-holder’s remedy under his dec- 
ree against a firm is limited to partnership 
property, unless the person sought to be 
made liable as a partner has been seived 
with the w'rit of summons in the suit, sub- 
r. (2) would be unnecessary, for the decree 
against the firm can be executed against 
partnership property under the provisions 
of O. XXI. r. 5u, sub-r. 1 (a). 

In my judgment the meaning of O. XXI 
r. 50, sub-rr. (2) and (4), is that a deciee, 
obtained against the firm, cannot be en- 
forced, except as to partnership property, 
a«*ainst a person alleged to be a partner, 
and against whom an application has been 
made under sub r. (2) unless he has been 
served with a summons to appear and 
answer the application specified in sub-r. (2; 
and he has had an opportunity of disputing 
his liability as a partner, if he desires so 
to do. 

It was argued by tlic learned Advocate 
fur the appellants that this could not be 

the meaning, for it might be that the per 
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S'!!! SDLiglit to be made liable as a partner 
might desire to contest the validity of the 
decree, and if he had not been served with 
the writ of summons he would not have had 
aiiy opportunity of so doing. 

Ill my opinion, there is no sul:)stance in 
that argument. If on the trial of tlie issue 
contemplated byO.XXI, r. o0(2tit is flecid- 
ed tliat the jierson, alleged l)y the decree- 
holder to be a iiai tner, was a ])artner in 
the defendant lii in, 1 hen it seems to me he 
has no cause for complaint. 

Order XXX, r. d i>rovide3 for the service 
of the summons in a case where persons are 
sued as partners in the name of the linn. 
Assigning that the summons has heen serv- 
ed in one of the ways speciiied in (). XXX, 
r. .') and tliat tiie person, sought to be made 
liable as a i^artner, was found in fact to be 
a partner, he would h ive had au opportuii- 
itv fi) defend the suit either by himself or 
tliroagh his other partners who were his 
agents. 

In mv j ndgment, therefore, the fii'st point, 
on which the learned Advocate for the O])- 
pcllants relied, must fail. 

The second i>oint upon wliich tlie learn- 
ed Advocate for the appellants relied was, 
that the lunacy of Kush (’handra Bhatta- 
charvva, whioh occurred in 1131 1, dissolved 
the pailnersliip between him and tlie other 
members of the firm as from that time, lie 
based his argument on the allocation that 
in In lia a lunatic cannot have a contractual 
relati'Uiship with any one. Theie is, how- 
ever, no doul>t that Kush Chandra Bhatta- 
ch'u'vva was of sound mind when he enter- 
ed into the partnei-^hip in 1907; and it re- 
mains to be considered whether the part- 
nership came to an end as far as he was 
concerned l)y reason of his becoming a 
lu natic. 

The learned Counsel argued that it was 
a partnership at will, and that as suc/n as 
Kush Chandra Bhattacharyya became 
lunatic, he became incapable of exercising 
his will and making a contract and conse- 
quently the contract of partnership came 
to an end, 

I find some difficulty in following this 
argumen t. 

Kush Chandra Bhattacharyya was a part- 
ner from 1907; if he bcc?uue incapable of 
exercising his will-power when he became 
a hiiidtic in 191-i, as alleged, it seems to me 
thatii would follow that he was incapable 
of eipressing his will and determination to 


put an end to the contract of partnership 
and that in the absence of an order of tJie 
Court dissolving the partnershipor any ac- 
tion by a person duly appointed to repre- 
sent the interests of the lunatic, the part- 
nership would continue. A man, ivho has 
been of sound mind, and wlio becomes of 
unsound mind, may recover Jiis sanity: and, 
in my judgment the, lunacy of a jjartner 
does nut of itself dissolve a partnership, hut 
confirmed lunacy is a ground for dissolu- 
tion if the other partners apply to the Court 
for a decree of dissolution on'ihat giourul. 

Section :?51 of the Contract Act provides 
that “at the suit of a })arfner t he ( 'ourt may 
dissolve the partner^liij) in the following 
cases : — 

“(I) when a jiartner becomes of unsound 
mind *’ 

This contemplates that an order of the 
Courtis necessary to dissolve a partJiership 
on the ground of the iiiisoundnesa of mind 
of one of the partners — such an orrler would 
not 1)6 nccessarv if the unsoundne.-^s of 
mind by itself dissolved the partiierslii{). 


It was then argued that by the decree of 
the Court, dated the 19th of June !9iM, the 
partnership was in fact dissolved as from 
the 19th of March 1919. 

It was alleged on ijehalf of tlie respon- 
dent that the suit, in which this decree waS 
made, was a collusive suit : having regard 
to the parties to it arnl tlie date when the 
suit was instituted, r/^., the 11th of July 
li32l, ant] the date of the tleeree, viz, Ihe 
19th of June 192-1 anti the date when tl’S 
suit on the against t he tirm wa.s in- 
stituted, ri'',fhe 10th of Jul>’ 1921. there 
seems some ground for that allegation. 


The decree of the Court for dissolution, 
however, was made and still lemaiiis, and 
I assume, therefore, for the jiurpose < f my 
judgment, that the partnership as between 
Kush Chauflra Bhattacharyya and the other 
partners was dissolved as from 19th 3Iarcn 


1919. , ^ 

The question still remains whether Ihat 
fact is sufficient to relieve Kush ( handia 
Bhattacharvva and his estate from habiii > 
;o the plaintiff in this suit. . 

Section 2G4 of the Contract Act provKlfS 

IS follows : — * ■, 

“Persons dealing with a firm will 

iffected by a dissolution of which no pu r^, 

lotice has been given, unless they Ihem 
elves had notice of such dissolution. 

The learned Advocate for the appelloats 
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aVgned that this section applies only to per- 
sons ■who dealt with the firm before the dis- 
solution and, therefore, the plaintitY, wlio, he 
alleged, had not dealt with the firm before 
the dissolution, was not entitled to notice, 
aiid he could only make liable those who 
■\vere in fact partners, at the time the 
Jvundis were executed. 

There is no express decision by tbe learn- 
ed Judge on the question whether the 
plaintiff had dealings with the firm before 
the dissolution, although the learned Jiidge 
held that the plaintiff had many dealings 
with the defendant firm before the execu- 
tion of :;the hundis. If the appellants’ 
contention on the above-mentioned point 
were correct, I should be of opinion that it 
would be necessary to remand the case for 
a further hearing in order to have a deci- 
sion on the question wlietlier the plaintiff 
had dealings with the firm before the dis- 
solution in Alarch 1919. 

I am of opinion, however, that no remand 
is necessarV for I do not think the appellants 
contention in this respect is correct. 

Jn the first place the section saj’s: per- 
sons dealing with a firm.” It does not sa}'" 
“persons dealing with a firm before its dis- 
solution;” and I see no reason whj^ the 
words “ before its dissolution should be 
interpolated in the section. 

In the second place the appellants con- 
tention is, in my opinion, contrary to the 
decision in Cliundce Churn Dutt v. hduljce 
Cowasjee Bijnee (Ij which is a decision of 
a Bench of this Court, consisting of Garth, 

C. J., and White, J. . . t • - i 

In that case the learned Chief Justice said 

that he felt a dilliculty as to the meaning of 
s. 2G1 of the Contract Act especially as re- 
gards old customers who like the plaintiff 
in that case had dealt with the firm before 
its change or dissolution. 

He proceeded as follows (page G83*); 1 

suppose the section nieans that all persons 
dealing with a firm, whether old customeis 
or new, will be alfected any dissolution 
of the firm or any change of its members if 
they have actual notice of the fact. Jhis 
would be quite in conformity with the Law 
of England. But supposing they have no 
actual knowledge of the fact, is it intended 


( 1 ) 

437. 
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that all persons dealing with tlie firm, whe- 
ther old or new customeis, are to l)e hound 
hy public notice of such dissolution or 
ciiange, whatever the words notice 

mav meany” Again at i)age G81* the learned 
Chief Justice is reported to have said: ‘“I’lie 
law which regulates the liability of part- 
ners for the acts of their co-partners is a 
brancli of the law of agency; and in the 
absence of any specific rule upon the sub- 
ject under the head of y)artnership, we must 
look to the law of agency for the solution of 
our present (piestion. Each partner is the 
agent of his co-partners for the piuitose of 
conducting debts and obligations in the 
usual course of partnership (see ss. 2-19 and 
251 of the Contract Act, Lindley on Partner- 
ship, 3rd Edition, p. 2481. And when this 
agency has once been established, it does 
not cease as regards third persons, until 
its termination has become known to them 

(see s. 208 of the Contract Act).’’ 

“In the case, tlierefore, of a dissolution of 
the partnership or of the retirement of one 
of its members, tlie agency as between tlie 
partners themselves would cease from the 
time of such dissolution or retirement; 
but as regards third persons the ageney 
would continue until it had been duly 
notified. And the mode of notification 
which the law requires is different in the 
case of old and new customers of tlie firm 
from -what it is in the case of other persons. 

In my judgment it is clear that the 
above-mentioned case is an authority for 
the proposition that the section applies 
not only to persons wdio dealt with the 
firm before the dissolution but also to 
pei'sons dealing with the firm after the 
dissolution or change of partners. 

This, as already stated, is the natural 
construction of the section giving the 
ordinary meaning to the w’ords used in 

^^^n° this case it was admitted that, the 
plaintitY knew that Kush Chandra Bhattu- 
charyya w'as a partner of the firm prior 
to the lunacy: and it has not been suggest- 
ed that any public notice of the dissolution 
or change of partners was given, or that 
the plaintitY himself had notice of the 

dissolution. , - , i • ^ 

In my judgment, therefore, the plaint- 
iff dealing with the defendant firm, of 
wdiich he knew Kush Chandra Bhatta- 
charyya was a partner, and having had no 
notice of the alleged dissolution was not 
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affected by the dissolution. 

For these reasons, I am of opinion that 
the appeal should be dismissed with costs. 

Buckland, J.— On the Oth of August 
1921 Gunny Hajee Ahmed obtainc<l a de- 
cree against the firm of Kus!i Chandra 
Bhattacharyya and Co., for Us. 2,0J9 and 
costs upon a A anJi dated the 2Uh Febru- 
ary 1921, and executed on behalf of the de- 
fendant tirm. SubseciueiUly an application 
was made under (). XXI, r. 50 (2) for an 
order for leave to execute the decree 
against the present appellants as the sons 
and legal representatives of their deceased 
father Kush Chandra Bhattacharyya by 
attachment of the house and premises 
No. 90, Raja Nobo Krishna Street which 
is a part of the personal estate of their de- 
ceased father. 

The applicant has since assigned his 
decree, but that does not affect the points 
which now arise for decision. 

On the 8th of April notice was issued to 
the appellants under r. 22 (1) (a) (6) of 
0. XXI of the C. P. C. to show cause why 
the decree in question should not be exe- 
cuted against them. To that notice I 
shall have to refer later in more detail. 

The appellants, as observed, are the sons 
of Kush Chandra Bhattacharyya who is 
admitted to have been a member of the 
firm of Kush Chandra Bhattacharyya and 
Co.j from the year 1907 onwards. It is 
also admitted that in the year 1914 he be- 
came of unsound mind. 

In the year 1923 he died. It is also alleg- 
ed and not denied that in March 1919 
the wife of the deceased wrote through her 
Solicitors on behalf of her husband to his 
partners giving notice of dissolution of the 
firm carried on under the name of Kush 
Chandra Bhattacharvya and Co. 

The applicant Gunny Hajee Ahmed al- 
leged that he dealt with the firm know- 
ing Kush Chandra Bhattacharyya was part- 
ner and that no notice of dissolution was 
given to him or by public advertisement. 

The learned Judge made an order grant- 
ing leave to the plaintiff to execute the de- 
cree in the manner desired. There is no 
finding as to dissolution, though the learned 
Judge appears to have dealt with the matter 
upon the basis of a dissolution in March 
1919. 

The first point argued is that under 
O. XXI, r. 50 of the C. P. C. no execu- 
tion can issue against property other 
^au the partnership property unless the 


alleged partner has been served with the 
wiit of .summons in the suit. 'IJiis is 
based on O. XXI, r. 50 (4) which is said to 
extend to the whole rule. 

Under O. XXX, r. 3 the summons in a 
suit against t»artners in the name of their 
firm may be served either upon any one 
or more of the partners, or at tlie principal 
])lace at which the business is carried on 
upon any person having, at the time of 
service, the control or management of the 
partnership business there, as the Court 
niay direct. Order XXX, r. (> provides; 
“Where persons are sued as partners in the 
name of their firm, they shall appear indi- 
vidually in their own names, but all sub- 
sequent proceedings sJiall, nevertheless, 
continue in the name of the firm;” and 
r. 7 provides: “Where a summons is served 
in the manner provided by r. 3 upon a 
person having the control or management 
of the partnership business, no appearance 
by him shall be necessary unless he is a 
partner of the firm sued." 

Execution in a suit decreed against a 
firm is provided for by 0. XXI, r. 50. As 
regards the partnership property no diffi- 
culty arises. Execution may issue in 
every case. As regards private property 
of individual partners rr. 50 (1; (h (^) 
limit it to cases of persons who have ap- 
peared under O. XXX, rr. 6 or 7 or who 
have admitted that they are or have been 
adjudged to he partners or who have been 
individually served as partners and failed 
to appear. The persons so classified com- 
prise all who prior to execution against 
their private estate for one reason or an- 
other may be held to be aware of their 
personal liability to satisfy the decree 
against the firm. 

Sub-r. (2) deals with cases of persons 
said to be partners w’ho are not within the 
foregoing categories and who, therefore, may 
be held not to be aw'are of their personal 
liability. Hence the need for sub*r. (4)- , 
The principle underlying this rule is 
that as regards the firm and the partner- 
ship propert}’' there has been a coniplete 
adjudication prior to decree. Service m 
the manner prescribed by O. XXX ensures 
that due notice shall be given to the firm 
as such. Then, as regards the liability of 
individual partners, the object of the rule 
is to ensure that, no partner shall beheld 
personally liable unless he shall have had 
individual notice or may be held to be 
aware of his liability. 
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it has been argued that sub r. M) is 
generally applicable and that its eflect is 
to limit execution against individual jiart- 
ners to execution against those who have 
been served with a writ of summons under 
O. XXX. Such a construction cannot be 
reconciled with sub-r. (1). It would in- 
volve both ' repetition and inconsistency 
and be so meaningless as to be inconceiv- 
able. If “summons to appear and answer" 
means the writ of summons, as argued, 
this leads to the anomalous conclusion, 
that service on partners is twice ensured, 
by sub-r. (Ij (c) and by sub-r. (4) while 
sub-r. (2) is ineifective and cannot be 
utilised. 

The only sensible interpretation is that 
sub-r. (4; is intended to apply to persons 
against whose property execution is sought 
under sub-r. '2) 

This rule is adapted from the English 
Q. XLVIIIA, r. y, reference to which makes 
it clear that the provision as regards ser- 
vice in 8ub-r. (4) was intended to be appli- 
cable to persons against whom execution 
Avas asked for other than those against 
whom the decree-holder Avas entitled to 
execution by reason of sub-r. (1). The 
sub-division of the English rule into 
O. XXI, rr. 50 (2) and (4) has led to the 
elaborate argument which Ave have heard. 
The two AA'ould more appropriately have 
been combined in one sub-rule Avhich 
would have made the intention clear. 

The English rule of course is in no Avay 
binding as an authoritative guide to inter- 
pretation, but I am fully satisfied both as 
to the genesis and the meaning of the rule 
lYhich Ave have to construe. 

The form of summons is challenged and 
it is argued that by leason of the form 
there has been no proper service. Refer- 
ence has been made to the Avords in sub- 
r. (4) ‘‘summons to appear and answer” 
and it is rightly contended that in relation 
to sab-r. (2) they mean that proper notice 
of Avhat is intended shall be given. The 
summons should recite the decree, that it 
is against the firm, and that the decree- 
holder claims to be entitled to execute 
it against the in diAudual to be charged on 
the ground of his liability as a partner in 
such firm. 

In this particular case the summons 
was issued by the master under O. XXI, 
r. 22 (I) of Avhich sub-rr. (a) and (6) are 
both applicable. Where nece.ssary the 
summons should issue under both rules of 
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O. XXI and the requirements of each 
should be complied with. 

Applications for execution are ordinarily 
made ex parte on a tabular statement. 
In cases to which O. XXI, r. 22 applies it 
appears to be the practice, to lile the 
tabular statement and at the same time to 
tike out of summons under that rule. 
This practice appears to be convenient, 
aiid it might well be followed where (). XXI, 
r. 50 (2) applies. Avhether in conjunction 
Avith (). XXI, r. 22 or not, but the summons 
should be served ])efore any order is made 
against the persons to be held liable. 

To conclude these observations on the 
practice under O. XXI, r. 50 (2j which does 
not seem to be Avell settled it also appears 
to me that the efiect of the language of 
the sub-rule as to granting leave or trying 
the liability of the person to be charged, 
Avhere disputed, is that upon the })artie3 
being before the Court or properly served, 
as the case may be. if liability is not dis- 
puted, the Court may grant leave forth- 
with, but if liability is disputed, leave may 
only be given after such liability has been 
tried and determined in favour of the 
decree-holder. 

In this particular case, the summons 
does not conform strictly to what, in my 
opinion, is retiuired by the Code. But I 
am not prepared to say that on that ground 
the appeal must succeed. 

Though no reference is made in the 
summons to O. XXI, r. 50 (2) nevertheless 
it contains the title to the suit indicating 
that the firm was the defendant against 
AA'hom the decree referred to later was 
made. It is addressed to the appellants 
as legal representatives of Kush Chandra 
Bhattacharyya, “a partner of llie defend- 
ant firm above-named,” and calls upon 
them to show cause why the decree should 
not be executed against them, which must 
mean in the capacity in which they are 
sumnnoned. They appeared and they took 
no objection. They met the case made 
against them on its merits, though it Avas 
not open to them at that stage to chal- 
lenge the decree, for the liability of the 
firm and of its partners, Avhoever tliey 
might be, had been thereby established. 
How can they now complain? In my opin- 
ion, there is no substance in this objec- 
tion. Section 99 of the C. P. C. has been 
referred to and it provide.s: “No decree 
shall be reversed or substantially varied 

, . . on account of any . . , ’ 
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dissulved the iKuluership. This argu- 
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the question of liability should be tried 
and determined like an issue in a suit* 
That means on evidence which may be oral 
or docamentary. This ordinarily should 
be the course pursued. A form of issue 
Avhich would probably be appropriate to 
most cases was considered and approved in 
Davis V. Iljjtnan A Co. {2). 

in this ])articular instance the admission' 
by learned (’ounsel on the one hand of the' 
lunacy in 1914 of Kush Chandra Hhatta- 
cliaryya, of partnership and of the plaiiitilf’s' 
knowledge of the partnership before that 
date on the other, made (his unnecessarv. 
Assuming, therefore, that there was no 
dissolution in 1919, the appellants are 
clearly liable. 

4'he only remaining (piestion is whether 
ui)on the materials before the learned Judge 
he was able to decide the case, having 
regard to the state of the law, seeing that 
the transaction u|)on which the deci'ee was 
founded did not occur till 19:?1. 

It is not allegecl that any notice of dissolu- 
tion was given to CJunny Hajee Ahmed or 
that the alleged dissolution was publicly 
advertised, it may, therefore, reasonably 
be assumed that neither of these things 
■vras done. 

It is put on issue upon the affidavits whe- 
ther Gunny Hajee Ahmed ever dealt with 
Kush C’handra Bhattacharyya K Co., prior 
to 1921 when the hiuidi on which the 
decree was made was executed. I will, 
therefore, assume that Gunny Hajee Ahmed 
was a new customer of the firm in the sense 
that he had not dealt with the firm before 
1921. 

The position, therefore, maybe summaris- 
ed as follows : — That prior and up to 1914 
Kush Chandra Bhattacharyya was a mem- 
ber of Kush Chandra Chattacharyya &. Co., 
that he then became a lunatic, that his 
■widow on his behalf gave notice of dissolu- 
tion to his co-partners in March 1919, that 
no further notice of dissolution was given 
nor notice to Gunny dlajee Ahmed, that 
Gunny Hajee Ahmed knew prior to 1914 of 
the constitution of the firm and was a new 
customer in August 1921. On these facta 
is the estate of Kush Chandra Bhattacharyya 
liable to satisfy the decree against the 
firm ? 

The matter appears to be governed m 
part by s. 264 of the Contract Act, Gunny 
Hajee Ahmed was a person dealing with a 

(21 (19031 1 K. B. 851; 72 L. J. K. B. 426; 51 W. R 
598; 88 L, T. 284; 19 T. L, R. 348. 


iiilbu'/v which, however, in my opinion, 
iiot e.xibt. An infant is under a 
continuing contractual disability which is 
linally removed when he attains majority. 
Tne disability of a iioisoii of unsound mind 
inav begin ami end at any time ; it may be 
continuous or it may be intermittent. Sec. 
tion 12 of the Imliau ('ontravt Act is con- 
sistent with this for the >econd paragra])h 
provides that. a pen-on who is imualiy of 
nnsound mind, but OLvasioiially of sound 
iniml mav make a contract when he is of 
soaml mind” and the third paragraph of 
Ihe seetion provides for the conver-e taise 

Section 231 lU'ovidcs that at the suit of a 
partner the Court may dissolve the ])artiier- 
ship when a lairtner becomes of unsound 
miud.” d'he i)rovision of the law is wholly 
inconsistent with the proposition that the 

lunaev of a partner ips-' /a<-to dissolves the 
partnership. It. shows that lunacy provides 
a <Tn)und for dissolution and whether or 
norit atfords a ground for dissolution and 
whether or not it is open to another partner 
to dissolve a partnership without an order 
of the Court, in the circumstances it is not 
necessary to consider. It may be neces- 
sary therefore, in cases where a partner 
has Ijecome of unsound mind, to consider 
whether there has been a dissolution in 
fact otherwise the partnership must be 
deeined as continuing. In these circum- 
stances, I find that the partnership con- 
tinued after 1914. 

In this case no dissolution in IJIJ as is 
alle'^ed to have taken place was actually 
proved before the learned Judge nor is 
there any finding Viy him to that eftect, for 
the judgment of the Court declaring the 
partnership to liave been dissolved at that 
date was delivered between the time when 
learned Judge heard the appheatmn 
and the date when he made the order which 
1ms been appealed against. He assumed, 
however that there had been a dissolution 
in 1919 and seems to have dealt with this 

-rn^ittpr lAtDOll tllO't bcisis. 

I may digress at this point to^raw atten- 
tion to the fact that under 0. XXI, r. 50 U) 
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firm. Prinia facie, he was not afiected by 
the alleged dissolution. 

it has been argued that as anew customer 
he is not within that section. The law of 
partnership depends on the law of agency. 
Section 20l of the Contract Act provides 
that an agency is terminated by the princi- 
pal becoming of unsound mind, but s. 208 
provides that the “termination of the 
authority of an agent does not... take efiect 

. . . so far as regards third persons, 

before it Ijscomes known to them.” Apart 
from aiithority ss. 201, 208 and 2(>i appear 
to conclude the matter. But we have the 
authority oftliis Court in Chundee Churn 
DiUt V. Eduljce CowuNjee Bijnee vC 
which theeft'ect of s. 20 1 was fully consider- 
ed by Garth, C. J., who was clearly of the 
opinion that as regards persons who had 
not dealt with the firm the im]>lied agency 
of partners would continue until its ter- 
mination had been publicly notified. 

It has been submitted tiiat inasmuch 
as the question in that case was one of 
liability to an old customer the learned 
Chief Justice’s ol)servations were but obiter. 
With this I cannot agree. It does not seem 
to me that an interpretation of a Statute 
directly nece.ssitated in order to apply its 
provisions to the facts of a case should be 
de.scribed as obiter dictum because it 
involves reference to facts otlier than those 
before the Court. 

I had some doubt at one time whether it 
would not be necessary to remand the case 
for trial upon the points last discussed, but 
in view of the admissions and the law as I 
conceive it to be, that course now seems to 
me to be unnecessary. 

The directions contained in (). XXI, r. 50 
(2) astothe trial of an issue should, however, 
not be overlooked, and it is very desirable 
that the issue to be tried should be framed 
and recorded. The same applies to any 
admissions which may be held to render 
oral evidence unnecessary either in Avhole 
or in part. 

I have no doubt that the learned Judge 
who tried this case was fully cognizant of 
the position, but the absence of any full 
and accurate record of what occurred before 
him, resulting in the pre.scribed procedure 
not being strictly followed has added con- 
siderably to the difficulties in dealing with 

this matter on appeal. 

I agree that this appeal should be dis- 
missed with costs. 

£ z. K. Appeal diamissei, 
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MADRAS HIGH COURT. 

Appeal against Appellate Order Xo. 3 

OF 1924. 

April 8, 1925. 

Present: — Mr. Justice Madhavan Xair. 
ALAYIL KALATMIL KAMIUL ACHU- 
TH AX — Respondent No. 2 -Petitioner’s 
Legal Representative — Appellant 

versui: 

KUXNAMHRATH ABDU .\nd others — 
Appellants — Coenter- Petitioners — 

Respondents. 

Limitation .Irf (IX of HKKS), ss. n, 19 Right 
litioatcd ill prior suit — Lxttiision of limitution -Ac-^ 
knowlciljincnt, what amiiauts to- Stati’iucut hg jiidg- 
inent-drhtor that (leciee had hceit passed against him, 
whelhcr aclcnowledgnu nt of subsisting liabiliti/. 

To constitiUo an aoknowR-dpiurnt within the mean- 
in;? of s. 1!) of the lAinitation Ad. it is not necessary 
that the le;;al consettucnccs tliat may How from the 
oLli^-ntion acknowledged should he s[)ecilird. hut the 
acknowledgment m\is( it.sclf import tliat the person 
making the acknowledgment is then nnder an e.xisting 
lial)ility Such lial)ility cannot be read into the 
.statement whieli is relied u[H)n as an acknowledgment 
by proof aliunde, [p. S.'IT, cols. 1 A: L*) 

A mere statement ( f fact l)y a, judgment-debtor 
that a tlecree liad been pa.ssed against him on a certain 
flate for a certain amount, does not amount to an 
acknowledgment that tiie decree still subsists and ia 
capable of execution, so as to extend the period of 
limitation for the e.xecution of the decree under s. 19 
of tlie Limitation Act. [p. fe.'I", col, L] 

In order to determine whether a plaintitTis entitled 
to claim the benelit of s. 11 of tlie Limitation Act, 
the (piestion to be considered is whether the right 
whicii is sought to be enforced in the subsecpient suit 
is the same as that which was litigated in the prior 
suit. [p. f^.39, col. '2 ] 

Appeal against a decree of tlie Dis- 
trict Court, Narth Malabar, in A. S. X^o, 
24 of 1923, dated the 13tli August 1923, pre- 
sented against an order of the Court of 
the District Murisif, Cannanore, in R. M. 
P No 1700 of 1922, in (,). S. No. 733 of 
1915 (A. S. No. 273 of 1918). 

.Mr. T. S. Viswanatha Iyer, for the Appel- 
lant. 

Mr. C. V. Ananthak'vishna Iyer, for the 
Respondents. 

JUDGMENT,— This civil miscellane- 
ous second appeal arises in connection 
with the execution of the appellants' decree 
in A 8. No. 273 of 1918, filed against the 
decision in O. 8. No. 733 of 1915, on the file 
of the District Munsif's Court at Canna- 
nore. The legal representative of the 1st 
plaintiff, petitioner, is the appellant. 

The point for decision is a pure question 
of law, r?>., whether the petitioner’s appli- 
cation for execution is not l)arred by limita- 
tion. The application for execution was 
filed on the 26th of September 1922, The 
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date of the appellate decree, is the 27ih of 
February 1919. 'I'lie ai)plicatioii is, there- 
fore. clearly barred bv limitation. But 

V « V 

the petitioner states that Jiis aj^plication is 
saved from the l)ar of limitation, either 
under s. 19 or under s. M of the Limita- 
tion Act, as the 2nd defendant, in (). S. 
Xo. 733 of 191,'), has made an acknow- 
ledj^ment of liability by referriii" to the 
existence of this decree in his plaint, 
in O. 8. Xo. 348 of 1921 and also 
that he is entitled to deduct the time 
taken by him, in defending the said suit 
fO. S. Xo. 318 of 1921). If he suc- 
ceeds in either of these contentions, the 
lower Court’s order will have to l)e set 
aside. The ])laint in O. 8. Xo. 348 of 
1921 was hied on the lltli of July 1921, 
and the suit was finally withdrawn on the 
28th of July, 1922. 

To appreciate the cpiestions raised in 
this case, it is necessary to give a some- 
what detailed statement of the facts, re- 
garding O. 8. Xo. 733 of 1915 (A. S. Xo. 273 
of 1918) and O. 8. Xo. 348 of 1921. The 1st 
plaintiff, namely, the petitioner in the exe- 
cution application, along with others, in- 
stituted 0. S. X’'o. 733 of 1015, for remov- 
ing the 1st defendant in that suit, their 
karnavan, from his karnavan-ship and 
also for recovery, with future mesne profits, 
of possession of certain items of property, 
which he had given on a kanom of Rs. 500, 
in favour of the 2nd defendant, after de- 
claring that the kanom was not valid and 
binding on their trawad. The properties 
though given to the 2nd defendant on 
kanom were in the possession of the kar- 
nav-7n, as he had taken them, on a lease 
from the 2nd defendant, agreeing to pay 
an annual rent. It was decreed that on 
plaintiff’s paying Rs. 148-14 1 to the 2nd 
defendant, the 1st plaintiff, as the next 
karnavan of the tarwad, be put in posses- 
sion of the properties, mentioned in the 
plaint. In the appeal against this decree, 
filed by the 2nd defendant and decided 
on the 27th of February 1919, the amount 
payable to him was enhanced from 
Rs. 148-14-1 to Rs. 2G6-14-1, the decree of 
the lower Court being conffianed in other 
respects. On the 11th of July, 1921, the 
2nd defendant, in O. 8. Xo. 733 of 1915, 
filed O. S. No. 348 of 1921 in the District 
Munsif’s Court of Tellichery to recover from 
the 1st defendant and the 1st plaintiff in 0. 
S. No. 733 of 1915, this sum of Rs. 2G6-14-1, 
as well as the rent due under the lease. It 


will he noticed, that, instead of claiming thd 
sum of Rs. 5U0 for his kanom, he claimed 
only Rs. 2(‘iG-J4-l, the amount actually al- 
lowed to him, as per the appellate decree, 
which is now sought to be executed. This 
suit, as I have already said, was eventually 
withdrawn by him. As mentioned above, 
the statements made by him- in the plaint 
in this suit are now relied upon by the 
petitioner in the execution application, to 
save his petition from the i,>ar of limitation, 
under s. 19 of the Limitation Act and he 
also claims that he is entitled to exclude 
in computing the period of limitation, the 
time spent by him in defending the suit, 
O. 8. Xo. 348 of 192], from the date of 
institution, namely, the 11th of July 1921 
to the 2Sth of July 1922, when it was ulti- 
mately withdrawn. 

I shall first deal with the plea regard- 
ing s. 19 of the Limitation Act. The peti- 
tioner refers to paras. G, 7 and 8 of the 
plaint, in 0, S. Xo. 348 of 1921, to show 
that an acknowledgment of liability under 
the decree in O. 8. Xo. 733 of 1915, within 
the meaning of s. 19 of the Limitation Act 
was made by the 2nd defendant in that 
suit. The material portions of the para- 
graphsrelied upon by the appellant’slearned 
Vakil run as follows: 

Paragraph G;- 

0. 8. Xo 733 of 1915, presented in the 

same Court 

has been declared, that out of the kanom 
of Rs. 500, Rs. 2GG-14-1 only is binding 
on the properties in the schedule and on 
the defendant’s to.rwad. But the vxaruptt 
executed bv the 1st defendant to the plaint- 
iff, in resp'ect of the scheduled properties, 
has not become cancelled by the decree m 
0. 8. Xo. 733 of 1915. The plaintiff is, 
therefore, entitled to get the whole parv- 
pad due under the marxipet and he 
should get it by sale of the properties m 

the schedule.*' , . , 

Paragraph 7 “As the period required 

for conducting O. S. Xo. 733 of 19 » 
Appeal Xo. 273 of 1918, preferred there- 
from E. P. Xo. 952 of 1919. presented by 

him (plaintiff) against the defendan^ts an 
the appeal against it is to be excluded 
the period '’of limitation, the 
for any amount in this suit is not barr 


bv limitariou. , • „ 

Paragraph 8:— ‘'The plaintiff noTV claim 
only Ra. 26'j-U-l charged on the properties 

in the schedule under the decree, ’ 

S. No. 733 of 1915, out of the kanom amouut 
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of R?. 500 and t,he balanc3 panipad cine 
under tiie marupat." 

The question that I have to consider is 
this, namely, do these statements in the 
plaint, in O. S. No. 3tS of 1921, referring 
to the decrees, in O. S. No. 733 of 1915 
and A. S. No. 273 of 1918, amount to an 
acknowledgment, by the 2nd defendant, of 
liis liability in respect of the i)etilioner’s 
right, to execute the decree, in A. S. No. 
273 of 1918, within the meaning of s. 19 of 
the Limitation Act ? In my view, the cor- 
rectnessof theanswer to this question would 
depend upon a proi)er a])preciation of the 
circumstances, under which reference to 
the two decrees was made by the 2nd de- 
fendant in his plaint in O. S. No. 318 of 1921 
(Ex. A). For what purpose were they re- 
ferred to, in the plainty It will be observed 
that the plaintilY, that is the 2nd defendant, 
in O. 8. No. 733 of 1915 claimed in O. S. No. 
348 of 1921 Us. 260-1-1-1, out oftlie kanom. 
of Rs. 500, together with tiie balance of 
parupad. Ordinarily the plaintilT would be 
entitled to claim Rs. 500 under the kanom 
but his claim in the suit as regards the 
/ca/iom amount was confined to Rs. 206-11-1. 
Apart from the circumstances, relating to 
the explanation of the balance of pnrupad, 
which he is entitled to gel and wiiich for 
the ])resent may be omitted from our con- 
sideration, as immaterial for the ju'esent 
encpiiry, it seems to me tliat the whole of 
the plaint is devoted to a narration of the 
circumstances, to show why it was that^he 
claimed only Rs. 200-14-1, instead of Rs.oOO 
and the fact that the decrees in question 
were passed, is mentioned by iiim, only 
for the purpose of explaining this dilTer- 
ence. Very hrielly stated, the 1st live 
paragraphs deal essentially with the kanom 
of the tarwad properties, taken by him for 
Rs. 500 and the marupet, under wliicli the 
karnavan took the properties back on lease, 
and tlie other details relate to these trans- 
actions. In para. 0, and this is the im- 
portant paragraph, lie says jiractically that 

he is not entitled to get Rs. 500 because 
in O. 8 No. 733 of 1915, it was declared 
that only Rs. 206-14-1 was binding on 
the properties and the marupet had not be- 
come cancelled, by (^. 8. No. 733 of 1915. It 
is clear that the first reference to the dec- 
ree, in O. 8. No. 1 33 of 1015 is to ex- 
plain the particular circumstance, namely, 
the reduction of the kanom amount, and 
the second reference simply states that the 
decree, in O. S. No. 733 of 1915, has not can- 


celled the 7na?•^^pc^. It seems to me that ihe 
statements, reg^irding the decree in O. 8. 
No. 733 of 1915, do not show tliat the plaintiff 
in that suit (the 2nd defendant in O. 8. No. 
733j thought, at that time anytliing about 
any subsisting liability, under that decree, 
or of the jietitioner’s right, in respect to 
that decree. It is clear that without re- 
ferring to them, he could not liave stated 
the fact, that he was only entitled to claim 
Rs. 200-11 1, under a kanom of Rs. 500. 
I do not think that from such incidental, 
though necessary, references, it can be 
said tliat, thereby the 2ad defendant intend- 
ed to make an acknowledgment of liability 
in resjiect of the i)etitioner's riglit, to exe- 
cute the decree. This is the view of the 
learned District Judge and 1 agree with 
liim; 4'he i^assage in para. 7 of the plaint 
extracted above and referred to, by the 
learned Vakil, does not, in any way, fur- 
ther advance the case of the petitioner. 
As a result of what he said in tlie preced- 
ing i)aragraphs he stated in i)ara, 8, that 
he now claimed only Rs. 200 14-1 charged 
on the properties under the decree in O. 
S. No. 733 of 1915. Here again, the re- 
ference to the decree is simple for the 
inu'ijose of showing the amount. 1 may 
here state that strictly sjieaking this amount 
claimed is the amount, increased by the 
ai)pellate decree and not given by the 
original decree. In these circumstances, I 
am satisfied that, )>v referring to the dec- 
rees, in (>. 8. No. 733 of 1915 and A. 
8. No. 273 of 1918, in paras. 0, 7 and 8 
of the plaint, the 2nd defendant did not, 
either expressly or impliedly, make an ac- 
knowledgment of liability, witii respect to 
the petitioner's right to execute tlie dec- 
ree, ill O. 8. No. 733 of 1915, within the 
meaning of s. 19 of the Limitation Act. 

15ut it lias been argued, by the learned 
Vakil for the appellant, relying upon deci- 
sions, whicli 1 sliall presently examine tliat, 
for tiie purposes of claiming exemption 
under s. 19 of the Limitation Act, a mere 
statement of a fact that a decree was passed 
against a party is sufTicient; and that it 
is not necessary that all the legal conse- 
ciuences that may flow from the decree 
should be stated to constitute an acknow- 
ledgment. He has also argued that to 
explain the exact nature of the right of 
liability, if it is not clear from the mere 
reference to the decree, evidence dehorft 
the written acknowledgment may lie given 
and the contents of the decree may be ex- 
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^mined to explain llio lial-ililv. T • ot 
think the autli'.Tities 'v-ilfd hy iiiiu siii'j";; t 
^hese ai'2:nnient^^. 

Ill iSo'A’/h/ 'M ('} ’>':'■! I; 1 <1 ni V I.'h'lll 
Chit Ilili r !:>)>! il)v.-hi'-h vr;’-^ ;■ .-nit 
nihntion. in lospr-ct oiayuiit dehl. it was 
held that t h'.’ mere acknowled ament liy the 
defendant, a f*n-(>\vni r, in a {udili in tlinl u 
debt was a i'diu debt wa- sudii-ient t > save 
the bar of liinilali''n, under ;e I'J m tiie 
Limitation A‘~-\. '1 heir L'T'lsiiit'S cn the 

Privy (Aouneil. no don’ut, slat'-d that -- 

" It is not je(|iiirpd that an aekmiwiede:- 
ment within the Statute s!mll .~i)ecily 
everv legal con-ieipienee o! llie tiling ac- 
knowledged. Phe riefendant acknowledged 
a joint de!-t. h'roin that follow the hegal 
incident.s of Iter position as a joint deljter 
with the plaiiitih, one f)f w'aicli is that he 
mav sue her foi’ rontrihution." 

This case d'^e^ not help the apiiellant, 
because when tlie dcd'endant acknowledged 
the joint deltt. clearly there was an admis- 
sion of liahiliiv to taiy his share of tiie 
joint debt. When the lialdlity was thus 
adinitteti, thcie ^v^:s no need to specify 
the legal con-eopienc'es. arising from such 
admission. In Ihe case before us. the mere 
reference to the decree in the various ])ara- 
graphs of the plaint does not indicate any 
such admis.sioii of liability, hi Mduiram 
Seth V. Seth Riipchand (2) the respondent, 
who was named, as one of the executors 
of the Will of a creditor, was one of the 
applicants for Probate. In the Piohate pro- 
ceedings, in answer to an objection that 
he was indebted to the estate, he, in a peti- 
tion signed hv him stated “ that hu* the 
» • • 

last five Years, lie. liad curient accounts 
with the deceased. The alleged indebted- 
ness does not atlect his right to apply for 
Probate." It was held that the statement 
amounted to a siilhcient acknowledgment, 
\vithin llie meaning of s. 19 of the Limita- 
tion Act. In this case, there was a clear 
admission that there were open and current 
accounts between the parties. This implied 
two things; (1) At that date either of them 
had a right, as against the other to an ac- 
count ; (2) that whoever on the account 
should be shown to be the debtor to the 
other was bound to pay the debt to the 
other. Thus “the inevitable deduction 


(1) 25 C. SU; 25 I. A. 05; 2 C . X. -102; 7 jfar. P. 
C. J. 294; 13 Incl. Dec. (n. s.; 550 P. C.'. 

(2) 33 C. 1047; 33 1. A. 1(1.5; 4 C. L. J- 91; 8 Bom. h. 
R. 501; 10 C. W. X. 834: 1 M. J.. T. 199; 3 A. L. J. 
iiSOl 1C M. L. J. 300; 2 X. L. 11 130 (P. C.). 


from the admission was that the respond- 
ent acknowledged his liability to pay his 
debt to Motiram or his representative, if 
the l)alunce shnnld be ascertained to be 
against him." It was. therefore, held that 
the statement that there were open and 
current accounts between the parlies 
amounted to a valid ackowledgment. As 
there was a clear admission in the statement, 
there was no need to mention all the legal 
(■onse<iuences involved in that admission 
to make that statement a valid acknow- 
ledgaieiit. This decision also does not, 
therefore, give us much help, in deciding 
wliether the mere statement.s of fact that 
decrees were passed against a party amount 
to acknowledgments of any subsisting lia- 
bility, with respect to the plaintilT’s right 
to execute the decrees. In Bacharaj 
N ndJtdlchfuid V. Babaji Tukaram f3) it was 
pointed out that the application, whicli con- 
tained the acknowledgment referred to the 
decree “as an outstanding decree." The 
learned Judges say: — 

“ hiaviug regard to the terms in which 
the decree is referred to in this applica- 
tion by the plaintiff, we think that it clear- 
ly contains an acknowledgment within 
the meining of s. 19. The decree, as we 
read the /application, is referred to therein 
as an outstanding decree, and the pay- 
ments mentioned in the application are 
mentioned as payments made on account 
of the decree." 

The reference to the decree in 0. S. 
Xo. 733 of 1915, in the various para- 
graphs of the plaint in O. S. Xo. 348 of 
1921 certainly does not make out, that 
it is ail outstanding decree. For the pur- 
]>o=e 3 of the ]daintiff in that case, that 
decree might have heeii either an outstand- 
ing, or an extinct one. The question 
whether that decree was subsisting or not 
was entirely immaterial, in O. S. No. 
348 of 1921, which was a suit, for en- 
forcing a money claim He referred to it, 
as I have said, simply to state that ac- 
cording to that decree his kanom was 
declared binding, onlv to the extent of 
Es. 2G6-14-1 and for nothing more, in 
KaJliaiii .-laojia v. Karaijanan Nambictr (*}; 
which was a suit for redemption, the ac- 
knowledgment relied upon, to save limita- 
tion. under s. 19 of the Limitation Ac , 
was the statement contained in Ex. L m 



21 Incl. C;\s. 407; 3S B. 47; 15 
23 Inci. Cxs. 69; 23 M. L. J 
17 M. L. T, 17U. 


Bom. L. >- 

266; (.1915) M- >>• 
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that case which was a written statement, 
filed by the predecessor-in-title of the «Ie- 
feadantsin the prior suit. In that document, 
it was stated that the predecessors-in-title 
“took the property on k'anojii and that the 
same right devolved upon the writer of 
through an assignee.” It was held that the 
reference to the Icanovi was for the purpose 
of showing that the lands were held by the 
declarant, clearly showing that the kaitotn 
%vas subsisting, (seeTyabji, J.'s judgment). 
That being the case, there was clearly no 
need to specify the legal consequences of 
the obligation acknowleged in order to 
constitute the statement of valid acknow- 
ledgment. In Vppi Haji v.M<tmvi<iva)i (5) 
the lands were described by the testator 
in his Will, as ‘‘demised to me on knnom." 
It was held that this description amounted 
to a sufficient and valid acknowledgment. 
In support of his argument, the learned 
Vakil for the appellant referred also lo the 
decisions in Kadri Palcirappa v. Manki 
Hiisan Saheb (G) and Sheikh Mahoraed v. 
Jamaluddin Mahamedil). In all the cases, 
which we have examined above, the learned 
Judges, taking into consideration the cir- 
cumstances of each case, were satisfied that 
the recitals, in the documents brought 
to their notice, contained admissions of 
an existing liability, at the time when 
the statements were made, and, therefore, 
they held in these cases that “for the 
purposes of s. 19 of the Limitation Act, it 
was not necessary that all the legal con- 
sequences that may fiow from the obli- 
gation acknowledged should be specified, to 
constitute an acknowledgment.’’ A similar 
observation cannot be made, in the present 
case, with respect to the hare mention of 
the decree in O. S. No. 733 of 1915, in the 
plaint, in O S. No. 348 of 1921. The refer- 
' ence to the decree, as 1 have shown, does not, 
in any sense, suggest an admission of a 
subsisting liability, regarding the peti- 
tioner’s right to execute the decree. 

In this connection, it was also argued 
that, if the statement that a decree was 
passed against a party does not amount 
to an acknowledgment, within the meaning 
of 8. 19, then a reference to the contents 
of the decree may be made, to prove the 
redl nature of the acknowledgment relied 
upon; but the cases cited, viz., Ittappnn 

(.'i; 16 M. 365; 3 M. L. J. 15)1; 5 Ind. Poo. (x. s.) 

‘ r6)'3Ind. Can. 10.10 M. L. J. 650; 6 M. I>. T. 
155. 

(7} 10 Bom. L. R. 385. 


Kiitdravatfaf Xayer v. Xanu Sasfri 
Pras^a}iu<i Kinnal Ray v. Xiraajav Ray 
(9) ilo not support the argument. In 
]tf ip'ii! Kiitfii-iv itfat Xayc)' v. Xn lui Sastri 
(8j while poiuiing out that the e.xact 
natun* of the l ight of Ihibility may bce.stab- 
lished bv (-vidcucc dc/oow of the written 
acknowledgment, tlie learned Judge takes 
care to point out that “the acknowledgment 
in itself should import that the peison 
making the acknowledgment, is then under 
an existing liability and .‘-nudi li;i])ility can- 
not be rea*! into it by proof aliunde ” 

The decision in Pnisunva Kumal Riy v. 
Xiranjan Ray d)) does not, contain any- 
thing relevant regaisUng this aspect of the 
argument. 


J'lie cases relierl u]')on, by the. respondent, 
vi:.. Kandammi Reddi v. Stippammal (10) 
and Mnthn Knmara Mudali^ty'v. Chockalinga 
Mtidaliiir \ in support of his argument 
that the acknowledgment relied upon, in 
the present case, does not fall, within the 
meaning of s, 19 of the Limitation .^Vct, 
may now be examined. In Kandasivnmi 
Reddi v. Suppnmmnl (lOk the plaintilTs sued 
on a mortgage, Ivx. A, and it ^vas admitted 
that the suit was time-barred unless a 
certain passage in the jhiint, hkv. H((). S. 
No. 1011 of 1012', lilet by the defendant 
against the plainlilTs, could be relied upon, 
as an acknowlerlgment of liability, under 
s. 19. The passage in the plaint staled that 
the two plaint iiYs in suit. i. c., defendants 
Nos. 1 and 2, jointly cxecutevd to the 1st 
defendant therein, on the said date, a 
hypothecation dec! for Rs. 2()!l, after de- 
ducting the sums paid towards the said 
othi amount of Rs. 275. Along with the 


said deed, a deed of oihi executed in the 
year 1888 and a deed of 1907 were also 
given to the Ist defendant. Jt was admit- 
ted that the hypothecation deed referred 
to in this passage was Rx. A, on wliich the 
suit was brought in that case. It was held 
by tiie learned Judges that tlie plaint did 
not imply an acknowledgment of subsisting 
liability. It was pointed out that ‘Hhe 
question of whether Lx. A had or had not 
been discharged was entirely immaterial 
in O. 8. No. UU I of 1912, which was a suit 


S) 26 M. 31: 12 M. L. 3. 101. 

0) Gt Inri. (’as. 06H; 33 C. Ij. J. 133; 26 W. N, 

lOj 70 liiO. Cas 576; 15 M. 113; 15 Ij. . 32.); 12 At. 
.1 ‘>6S- <r.)22) M- \V. N. IGS; 0^22; A. I. R. (,M.) 
[■ 32 m’. b- b'k). 

>1) 73 lud. Cab. 952; 17 L, W. 671; (1023) M W. N- 
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to enforce a specific performance of a con- 
tract :o sell. The execution of Ivx, A a]>pears 
to have been nientionerl .siniiily foi- the pur- 
pose of explaining how the othi deeds 
came to be in the hands of the defend- 
ants in that case; and where the disidinrge 
of a document is entiiely iirelevant to the 
purpose for which the statement is ntadc, no 
adverse inference can be drawn from the 
failure tr allege dischai'ge." 

I have already i^oiuted out, why the refer- 
ence to the decree in O. lS. No. 733 of 11115 
was made by the secfuid defendant in the 
])laint in (). S. No. 318 of 11*21. Applying 
the line of j'easoning, adoi)ted in Kmuia- 
sivaini Rc(hli v. Sup/xiwmal iKIi it follows 
that the i)laint in O. 8. No. 3 IS of 11)21 
does not ciuUain an acknowledgment of a 
subsisting lialnlity. Following this deci- 
sion in MulhuLiundra Muddiiar v. ('hol.a- 
linga Mucldlidv {[[} it was held that ‘'a 
statement by a person that lie on some 
prior date executed a mortgage-bond can- 
not amount to an a'-kiuo'-Iedgnicnt express 
or im])lied of an exi'-liug lial>iiity, iimler 
the bond on the date of t lie statement.” 

I’wo later rulings, Oijicidl Assignee of 
Madras v. Subramaiiia Aigar ('12) and 
Tdllapragada Satfianaragnna Mu)'th y v. 
Maddu Uayniredd i (13) were brought to my 
notice by Mr. Viswanatha Iyer after the 
arguments were closed. In Ofneiai A.^tiigticc 
of Mcuh’ds V. Sid)r(nnania Aiyar (12) wliich 
accepts the statement of law, as laid down 
in Ka)idQSicaini Rcddi v. Su})j)ammtil (10) 
as correct, the learned C’liief Ju.stice. no 
doubt, at page 3* states that “an admission 
to jirevent the running of time, under the 
Limitation Act need not be, in the full 
sense of the word, an a<lmisi-ion of ike 
existence of liability at the date of ilie 
admission,” but this is subject to the con- 
dition, stated in the rest of the sentence, viz., 
“if the proper inference to be drawn from 
the admission which is made is that it was 
intended to represent the debt as then sub- 
sisting.” 

In Tallapragada Satyanarayana Murthy 
V. Mndu Ixamireddi (13), the deposition 
relied on, as the acknowledgment, con- 
tained “a clear admission that the appel- 
lant was in debt to the plaintifi” and 


(12) 77 Ind. Cas. 710; 4G M. L. J. 1; .33 M. L. T. 
235; 19 L. W. 331; {hrJ-i) A. I. K. (M.; 28G; (1921) M. 
W. N. 19. 

(13) 82 Ind. Cas. 9.33; 20 L. \V. 562; (PJ2n M. W . X. 

877; (19‘'4) A. I. It. (M.) 

•ir'age or 46 iU. L. J.— fiid.l 


in that respect, tlie case was distinguish- 
ed from the decisions in Kandasimmi 
iteddi V. Sdppamtnal (10) and Muthu- 
L'tnnara Mndffliar v. Chvckalinga Mudaliar 
( ll) in both of which there were no such 
admi.'-.''ions of indebtedness. These two 
decisii ns dr> not lend any additional 
suppoi't to the aj)]fellant's arguments, lu 
IJingan Lai v. Man.xi R>im (14) it was laid 
down, liy 8ii- John JAIge, (\ 3., and Bleimer 
Kassett, J,. lijat “that the mere statement of 
a fact that a <lecree was passed against a 
parly, on a certain date for a certain 
amount is not nn acknowledgment that 
that decree is capable of execution so as 
to come within s. ]*.) of Act XV of 1877. 
It is mei’cly a statement of a fact that a 
dcciee was ]-assed, and not an acknow- 
ledgment that there is a ])resent liability 
nndei' the decree.” 

This case, as j'ointed out by the learned 
Distiict Judge, is very much like the pre- 
vSent one and has V)een cited with api'roval 
in Kan(lasuan}i Rcddi v. Suppaimnal (H'> 

The learned A'akil for the apriellant 
has (Iiawn njy altenticn to (wo decisiens; 
M(((l}insiidan (lioirdh ) y v. lira janath 
Chundvr [\’)] and Anant Ram v. Inayat Ali 
Kbaii (l()i for the i)C)sition that s. 19 of the 
Limitation Act should be liberally con- 
stiiied and that I should not put a nariow 
inleipretation on what constitutes an ac- 
knowledgment, under tliat section; I agiee 
that it is but just and reasonable that ti^e 
section should he construetl, so as to afford 
every possible support to a just andlaw- 
ful claim against an unjust and uncon- 
scionable assistance to that claim, eee 
Madliusundan Chou'dhry v. Brajancth 
Chnnder A5j. But in spite of the utircst 
libeiality in construing s. 19, “nothing esn 
operate as an acknowledgment of lialfilit.v 
unless it can be brought, within its term^; 
(vide Darb}' and Bosancpiet’s Statutes of 
Limitation, page 293, 2nd Kdilion). _ ^ 

For the above reasons I am of opinion 
that Ex. A in the present case, does not 
contain any acknowledgment, within the 
meaning of s. 19 of the Limitation Act. 

The next question for consideration is 
whether the petitioner is entitled 
dude the time, during which the suit, U. 

S. No. 318 of 1921 was pending,, on the 
strength of s. 14 of the Limitation ^ - 

(14,1 18 A. 3St: A. W. N. (1396) 101; 8 Ind. 
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[lot 6 D.L. ll 290. 

(16; 68 Ind. Cas. 165; 2 h. L, J. 
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iBoth the lower Courts have found against 
the petitioner and in favour of the respond- 
ents. In support of his argument, that 
the appellant is entitled to claim exemp- 
tion, the learned Vakil has relied upon t!ie 
decision of the Calcutta High Court in 
Lakhan Chunder Sen v. \ladhusudan Sen 
(17) and of the Privy Council in appeal 
from the judgment in Nr it yamoni Dassi y. 
Lakhan Chunder Sen (li<) andalso on the de- 
cision of our own Court in Knuhi Kutli- 
ali V. Kunhammad (19;. In these cases, the 
plaintilT was allowed to exclude the period 
■of time, spent by him in the prior suit, in 
which he was a defendant. It is not quite 
clear, as to how far these decisions are 
based on s. 14 of the Limitation Act. No 
doubt in Kunnhi Knttiali v. Kunhammad 
(19) the learned Judges state tliat s. 14 of 
the Limitation Act should be construed 
liberally, the principle being the suspen- 
sion of the right of suit, during the pend- 
ency of previous litigation. For finding 
out whether the plaintiff-petitioner is en- 
titled to claim exemption, relying on gene- 
ral principles, or on s. 14, the question to be 
■considered is whether the right which is 
now sought to be enforced, namely, the right, 
to execute the decree in A. S. No. 27.1 
of 1918, that is to say, to recover posses- 
sion, on deposit of a certaim amount under 
the decree, was being litigated in O. S. 
No. 348 of 1921. It is clear that no one 
in that suit, sought to set aside the decree, 
in A. S. No. 273 of 1918, and the right 
of the present petitioner to execute the 
decree was not in question in that suit. The 
plaintiff’s prayer, in that suit was to recover 
the amount, which he said was charged 
on the property in the prior suit, viz.^ 
Rs. 2G6-14-1 together with the profits, which 
he was entitled to under the marupet. The 
main point, emphasised in the written state- 
ment filed by the plaintiff petitioner, is that 
the suit is not maintainable. The relief 
claimed by him in that case was that the 
suit should be dismissed. The petitioner’s 
right to execute the decree is the right, 
which is now alleged to be barred by limita- 
tion. That right was not urged by the 
petitioner in the prior suit. He did not 

(17) 35 C. 203; 7 C. L. J. 53; 3 M. L. T. 90. 12 C. 
W. N. 326. 

(18) 33 Incl. Caa. 4.52; 43 C. GOO; 20 C. W. N. 532; 
30 M. L. J. 529; (1910) 1 M W. N. 332; 3 L. \V. 
471; 18 Bom. L. U. 418; 21 C. L. J. 1; 20 M. L. T. 10 
(P. C.). 

(191 73Iiid. Ci3. 1)D; 41 M. L. J. 179; (1023) A. I. 
K, (M.) 347. 
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“though defendant in the formersuit urge 
the claim which he has now preferred as 
plaintiff” !_yee Maharajah Jucjutendur 
Bnnwaree v. Din Dyal Chatter jee (20)] It 
is argued by. Mr. Viswanatha Iyer, that, even 
if liie petiiijiier did not in 0. S. No. 
718 of 192i, directly claim the relief, 
which he now asks for, nainely, to execute 
the decree in A. 273 of 1918, if the decree 
to be passed in the suit would lead to his 
claim being recognised indirectly, then the 
petitioner is entitled to claim the ex- 
emption under s. 14 of the limitation Act 
Assuming that it is so, it has not been 
made clear to me, how tlie petitioner would 
eventually have got the relief, which he 
now asks for, by a decree passed in tha*" 
suit. It is obvious that as the result cl 
the prior suit whichever way it ended 
possession in any event could not have 
been given to the petitioner, whether money 
was deposited by him or not. In my opin- 
ion in calculating the period of limitation 
prescribed for tlie present application for 
execution, the petitioner is not entitled under 
s.,14 of the Indian Limitation Act, to exclude 
the time spent by him, in defending the 
prior suit. 

It, therefore, follows that this appeal fails 
and must be dismissed with costs. 

V. N. V. 

z. K. Appeal dismissed, 

(20) 1 ^V. U 310. 


CALCUTTA HIGH;C0URT, 

Civil Rule No. 851 ok 1925. 

August 12, 1925. 

Present Mr. Justice Cuming and 
Mr. Justice Mukerji. 

JOGESH CHANDRA MISRA — Petitioner 

versus 

RAMANI KANTA MAHINTA— 
Opposite Party. 

Civil Procedure Code (Act V of 1008), 8. 115 (c ) — 
Appeal — Jndtjment of Trial Court reversed wiihovt 
assiynin'j reasons— Illegal exercise of jurisdiction — 
Hevision. 

Clause (c) of s. 115 of the C. P. C. lias been 
arJvisedly framed in indotmUe languaf<e in order to 
empower the High Court to interfere and (jorreot gross 
and palpable errors of the subordiuale Court.s. [p. 810, 
ol. 2.J 

Where an App'*llate Court reverses the decision of 
the Court of lirst instance on a certain i>pint without 
assigning any reason for auqh reversal it acta 
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illegally in iho ox^-l■ci^c of its juri.vlirtion ;,n<I Its 
jiidirment liable to beset aside in jovision. i>. 810 

■col. 2; |i. bl], C'd, 1. 

Rule aifaiiist an oriJer of the (’onrt of 
the Additional Distiict -Judge, Sikdiar, 
((’achai ', in Miscellaneous Ap))eal \o 10 of 
1020 dated the .‘ilsL March 1!I25. 

-Mr. dirija Pnisaitna S<n}i/<il (with him 
Babu Indn rrohasli Ch<ititrj'i\ for the Peti- 
tioner. 

Babu Satijciidvii Krishna (ihosc, for the 
Opposite Party. 
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bears in the case of Jogunnessa Bibi v. 
Palish Chandra d.. I adhere to the view 
whicli i then expiessed as to the meaning 
of cl. (c: of thi.< section. In my opinion this 
i'<art (.if the section has been advisedly 
trained in indefinite language in order to 
empower tliis ('onrt to interfere and correct 
gross and j)alpable errors of subordinate 
(onrts. It is unnecessarv to state what 
my own view is with regard to the applic* 
ability of Arts. 8 and 9 of the Limitation 


JUDGMENT. 

r/IuRerji, J ,- — ^This Rule has been issued 
to show cause why the decree passed by the 
Additional District Judge of Sylhet should 
not be set aside and such other order made 
by this ( ourt as to this ('onrt may seem fit 
and i;roi)er. The petitioner in this Rule 
was the plaintiff in a suit which had been 
instituted against the defendant opposite 
])arty for recovery of four sums of money 
and amount of Rs. at) due on account of a 
loan, a sum of Rs. 72 due for hoarding 
charges and a sum of Rs -10 due on accouiU 
of lodging charges and a sum of Rs. 88 due 
on account of compensation, d’he {’ourt of 
first instance decreed the plaintifT’s suit in 
full. On an appeal being j)referred by the 
defendant the learned Additional District 
Judge upheld the decree of the Court of 
first instance only in respect of the sum of 
Rs. 50 alleged to have been due on account 
of loan. With regard to the other three 
items of money the amounts were disallow- 
ed by the learned Judge, the boarding and 
lodging charges on the ground that the 
claim thereto was governed by the pro- 
visions of Arts. 8 and !) of the Indian Limi- 
tation Act and -1th item, namely, tliat re- 
lating to compensation without anv reas; ii 
being given by the learned Judge so far as 
that item is concerned. 

Tlie principal contention urged on behalf 
of the petitioner as relating to the boardin" 
and lodging charges is that the learned 
Judge was wrong in holding that Arts. 8 
and 9 of the Limitation Act have anv 
application to the case. The petitioner 
contends that this error in the decision on 
the question of limitation affected the 
jurisdiction of the learned Judge in dealing 
with the appeal and was so gross and pak 
pable as would bring the case within the 
purview of s. 115, C. P. C. So far as this 
section is concerned I had the occasion to 
express my view of it or at least the mean- 
ing which I think cl. (c) of that section 


Act. It is enough to say that after liearing 
the learned Advocate for the petitioner for 
a considerable length of time we are not 
agi’eed as to the (piestion of applicability or 
otherwise of tliese articles. Under the 
circumstances it cannot be said with pro- 
priely that tlie error, if any, that was com- 
mitted by tlie learned -Jmjge was so gross 
and palpable as would bring the case within 
cl (c) of s. 115, (’. P. C. 

An ingenious attempt has been made by 
the learned Advocate for the petitioner to 
show that the learned Judge e.xercised his 
jurisdiction illegally in applying the pro- 
visions of Arts. 8 and 9 of the Limitation 
Act, because the pleadings in the ca.se do 
not admit of the application of these 
Articles. I am unable to accede to this con- 
tention of the I'etitioner, for 1 find that ife 
apj)licability of these Articles was contend- 
ed for on behalf of the defendant in the 
Court of first instance, although that Comt 
held that these Articles did nol apidy to the 
case. iSo far as these two items are concern- 
ed, therefore, the decision of the lean.ed 
Judge does not ai)pear to attract the 
operation of anv of the clauses of s. 115 
of the C. P. C. ' 

The matter, however, is different with 
regard to the claim relating to the compen- 
sation. It appears that a sum of Rs. 38 was 
claimed as comf)ensation for non-payment 
of the other items, namel}’, Rs. 50, Rs. (2 
and Rs. 40 in all Rs. 162 whicli was claim- 
ed as due from the defendant. The^ Court 
of first instance decreed the plaintiff's suit, 
as I have stated, so far as this item of con.- 
pensation is concerned. The learned Judge 
does not allude to this compensation at all 
in his judgment and he reversed the deci- 
sion of the (J'oLirt of first instance with legard 
to this claim for cemreusation without 
assigning any reason whatsoever for such 
reversal. This, in my opinion, amounts to 
acting illegally in the exercise of jurisdic- 

(1) S3 lad. Cns. 438; 31 C. GDd; 28 C. W. X. 532;, 

C, L. J. 434; (1924; A, L R, (0.; 633. • ' 
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tion. 1 am of opinion that so far -as this 
item is eouceiTjed the learned Judge’s 
decision is o])en to revision by this C’oiut 
under the provisions of s 115 of the C. Ih C. 
It appears that this compensation of l\s. 38 
was claimed for non payment of the total 
sum of Rs. 1(>2. Tile* plaintitY has succeeded 
in recoveiing a decree fer Rs. 50 out of tliis 
amount of Rs. 102. lie is, tiierefore, entitled 
to a proportionate compensation, namely, 
iis. 12 for the sum of Rs. 50 which had V)een 


Revenue Records l)y those responsible for their pre- 
paration to make the record detinite und precise, 
'rie* ae«iuisit ion of some ]n'oj)<*rt\' in tlie name of one 
member of tlu* family, and of other jiropeity in the 
name of another member would similarly be incon- 
clusive, Imt whi're there is a Ion?; series of dealin.i^s by 
the dill, lent imMubei's of the family indcpuidcutly <'f 
each other, the same eonsiderat ions would not be 
applicab-le. []). S to. eol. l.J 

First appeal from a decree of the Sub- 
ordinate Judge, Shahjalianpur, dated the 
31st March 1922. 

Dr. S. Ah Sen (for whom Mr. B. Malik^ior 


decreed to liim. 

The result, therefore, is that the learned 
Judge's decision is varied to tire extent 
indicated above and the Rule is made 
absolute to that extent. Having regard to 
the proportion of success and defeat of the 
parties in this Cbjurt we make no order as 
to costs of tins R.ule. 

Cuming, J.— I agree. 

M. B. Rule made absolute. 

Z. K. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 194 of 1922. 

November 3, 1025. 

Pre.seyit: — Mr. Justice Walsh and 
Mr. Justice Kaiihaiya Lai. 
DARBARl LAL and akothek- Defendants 

— Appellants 

versus 

Musammat P ARB ATI — Dependant and 

NAR SINGH AND oTiiEiis— Plaintiffs— 

Respondents. 

Hindu Law~Joint family- - Presumption of joint- 
nt88-- -Separation of some membcj^s, effect of — Dcfin'f 
tion of shaven in revenue papers— Separate dealivys 

with properly. . . 

A Hindu family is presumed to be joint \mtil the 
contrary is efilnblibhed, hut llie presumption grows 
weaker as tlje rclatiouslnp becomes more distant and 

the branches multiply. Hut no such presumpt 
arises where it is estal)liBiied lluit before tlie instittiUon 
of the suit one or more members of th«‘ family iiad 
alv(‘ady sej)aratftd. fj). Sl2. Cvl. 1; ]>. 811, (k>1. 2.) 

A member of a joint IliiifUi family may se|)arate 
himself from Ihe other memlxTs of the joint family, 
and would on sueli separation be entithjd to have a 
share in the property of tin* joint family n.yerlained 
and partitioned ofT for him, the remaining co- 
paroen(*rs without any special agreement between 
themselves may continue to be eo-pareoners and to 
enjoy as members of a joint family what maj' remain 
after such a partition of ihs joint family property is 
made, or live separately from each other, [p. 81-, 

col. 2.] . ,, 

The definition of shares i i roveaus pa-cr.yby iL'ell 
alTords very slight inJicatioii of a separation ® 
Hindu family^ such entries arc usually made in. the 


the Appellants. 

Mr. Gulzari Lai, for the Respondents. 

JUDGMENT. 

Kanhaaya La!, J,— The defendants- 
appellants Darbari Lai and Shankar L;il 
held certain mortgages from Raghunalh 
Singh. On foot of those mortgages they 
obtained decrees against Musammat Par- 
bati, the widow of Raghunath Singh. 
Raghunatli Singh had two brothers Hulas 
Singh and Srikishun Singh. The plaint- 
ill's- respondents are the descendants of 
Hulas Singh anti Siikishun Singh. Their 
allegation was that Raghunath Singh, 
Hulas Singh and Sriki.shun Singli formed 
members of a joint Hindu family, that 
the ijroperty mortgaged by Raghunatli 
Singh was the joint family jiroperty of 
the entire family, and that Raghunath 
Singh iiad no right to mortgage any 
portion of the same without any lawful 
necessity. It was further alleged that the 
deciees obtained on the basis of those 
mortgages were not binding on the plaint- 
ih's because they were not made parties 
to the decrees or to the suits in which 
those deciees were jiassed. In fact they 
asserted that the name of Musavimat Fax- 
bati, the widow of Raghunalh Singh, 
was entered in the revenue papers for 
her consolation after the death of iRaghu- 
nath Singh, and that she was only entitled 
to maintenance and was not in possession of 
any portion of the property mortgaged by 
her husband. 

The defendants, Darbari Lai and 
Shankar Lai, denied that Raghunatli Singh 
was living jointly with Hulas Singh and 
Srikishun Singh or theirdescendanls. They 
did not suggest that the mortgages in 
question had been made by Raghunath 
Singh for legal necessity, Init they con- 
tended that Mu.'iammat Parhati was in pos- 
session of the property of Raghunath 
Singh as liis widow, and that the decrees 
obuTined against her were valid and enforce- 
able. 
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The Court below, relying on the general 
presumption that a Hindu family is joint, 
and also on certain oral and other evidence 
adduced in llu"' case, came to the conclu- 
sion that R'.mhunarli Singh was living 
jointly witli Hulas Singh and Sriki-hun 
Singh and their descem l.mts on the dales 
of the mortgages in que.^tion, ar.d that 
the decrees olitained Uy the defendants- 
appellants against Mu:-nmin<it Ikirbati were 
not binding on the plaiutitYs. It further 
held that the ilefendauts ctuild not have 
been ignorant of the real ])ositioii of the 
family wlien they took the mortgages from 
Raghunath Singh in respect of what was. 
according to its liiiding, joint family 
pro])erly, ami that they were similarly 
aware of the real position when llicy cliose 
to tile suits ami obtain decree against 
Musamnuit Rarl)ati alom*, which could 
not be treated as binding ou the plaint- 
iffs. 

d'he main question for consideration is 
whether Raghunath Singh was living 
jointly with liis brothers Hulas Singli 
and Srikishuu Singh and with their <lescen- 
dants on the dates of tlie mortgages in 
suit. A subsidiary (luestion also arises 
whether the decrees obtained against 
Musammat Rarbati alone were binding on 
tlie plaintilTs. We have carefully examined 
the evidence adduced in the case and are 
not satisfied that the learned Subordinate 
Judge has arrived at a right conclu- 
sion on the main fact in issue. It is well 
established that a family is presumed to 
be joint until the ccnlrary is established, 
but no such presumption arises where it 
is established that before the suit one or 
more members of the family had sepa- 
rated. In this case there is evidence to 
show’ that the names of Raghunath Singh, 
Hulas Singh and SriUishun Singh were 
separately entered in the revenue papers 
in respect of equal shaies, and that aftei 
the death of Raghunath Singh the name 
of Musavimat Parbati, his widow, was 
entered in respect of the share which stood 
in his name. The family resided in the 
village Khajuri and the lambardar oi the 
village was Hulas Singh who was appointed 
lambardar in 1911. Raghunath Singh and 
Srikishuu Singh had died eailiei. In 
1919 Sanwal Singh, the son of Hulas 
Singh, applied for the entry of liis name 
in respect of a half share out of the jiro- 
perty entered in the name of llul-as Smgu, 
and Re succeeded in getting his name 


entered on the allegation that he was living 
sejiaiatelv from his father from four or five 
year.s. Both Sanwal Singh and Hulas Singh 
admitted at the time that they had been 
separate from eacli other from four or five 
years back. (In the date of the present 
suit there can be no doubt, therefore, that 
at least one branch of the family, namely, 
that of Sanwal Singh and his father Hulas 
Singh, had separated, and the presumption 
that the whole family was joint can no 
longer arise. As observed by their Lord- 
ships of tlie Privv (’onncil in the case 
of Jbdani Ammo! v. MnthuvenkaiachaUi 
MoDKitfar {\) a member of a joint family 
can separate himself from the other mem- 
bers of the joint family, and would on such 
separation be entitled to have a share in 
the pro]*erty of the joint family ascer- 
tained and ])ai tilioned oil for liim, but the 
remaining co-parceners without any sj^ecial 
agreement between themselves may con- 
tinue to be co-parceners and to enjoy as 
meinliers of a joint family wlial n ay 
remain after such a partition of the joint 
family proiierty ismade or live separately 

from eacli other. If the statements of Hulas 
Singh and Srikisiiun Singh that they had 
separated four or five years earlier be taken 
to be correct, it would appear that at all 
events in the year 1914 or 1915 one branch 
of tlie family was separate, and that the 
ordinary presumption that the remaining 
branches of the family had continued 
jointness ceased to apply. The suits filed 
by the defendants-appellaiits on the mort- 
gages executed by Raghunath Singh were 
tiled in 1915 and 1916, and on those dates 
no jointness of the family could have been 
presumed. 

We liave. however, to ascertain what 
was the state of things when the mort- 
gage of the 15th of January 1904 execiiied 
by Raghunath Singh in favour of Darhari 
Lai, and that of the 9th of May 190< exe- 
cuted by liim in favour of Shankar Lai 
were executed. Much stress is laid on 

behalf of the defendants-appellants on the 

entries in the kheirats in which the different 
members of the famil}’’ were recorded as 
holding separate and distinct shares, and 
on certain dealings by the different mem- 
bers of the family with the ancestra 
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property from as far back as 1891. The 
entries made in the revenue papers are 
by themselves inconclusive, for as pointed 
out in the case of BJiogwani Kiinwai' v. 
Mohan Singh f2') the definition of shares 
in revenue papers i:)y itself aflforded very 
slight indication of a separation in a Hindu 
family. Such entries are usually made 
in the Revenue Records by those responsi- 
ble for their preparation to make the 
record definite and precise. The acquisi- 
tion of some property in the name of one 
member of the family, and of other tu'o- 
perty in the name of another member, 
would similarlj^ be inconclusive, but wliere 
there is along series of dealings by dilfer- 
ent members of the family independently 
of each other, the same considerations would 
not be api)licable. There is evidence in 
this case to show that since 1891 diiTerent 
members had been dealing with different 
parcels of the ancestral property to the 
extent of the shares entered in their names. 
On the 7th of October 1891 a mortgage 
was effected bv Raidmuath Single and 
Hulas Singli in favour of Mathura Prasad 
in which they described the property mort- 
gaged as the i)roperty owned and possessed 
by them and recorded in their names 
(Ex. 21J. Srikishun Singh did not join in 
that mortgage. 'J'he making of such a 
mortgage jointly by two of the brothers 
was consistent with those two brothers 
having been joint at the time, as also the 
fact that a joint decree was subsequently 
obtained on foot of that mortgage by 
Mathura Prasad in 1897 (Ex. 19). But the 
fact that Srikishun Singh was not a parlj*' 

to the mortgage or to the deci'ee obtained 

on the foot of it may be taken as some 
indication that the entire family 
probably not at that time joint. It is signi- 
ficant that on the 28th of hebruary 1898 
certain property was purchased by Ram 
Narain Singh and Raghunath Singh from 
Mn-mimnat Ram Dei in respect of which 
mutation of names was effected solely in 
the name of the purchasers, and the 
subsequent dealings with that property 
showed that Raghunath Singh treated him- 
self as owner of that property to the extent 
of the half share purchased by him and 
dealt with it as his own. In fact after 
the death of Raghunath Singh the name 


(2) 88 1ml. Cas. 38^; 
(V. P.) U M. 1.. 

41 C. L. J. 5J1; 22 L. 


A. T . J. nSO; (i:>25) A. I. T?. 
J. 33; (U25) M. W. N. -121; 
W. 211; 29 C. W. K. 1037 


(P. 0.). 


of Muaammat Parbati was entered in the 
revenue papers in respect of that half 
share. On the 15tli of January 1901 Raghu- 
nath Singh mortgaged his half share of 
the property so purchased alone with 
other ])roperties, and particulars of that 
mortgage are given in the plaint subse- 
quently filed by the mortgagee against 
Musammat Parbati, the widow of Raghu- 
nath Singh. On the 23rd of July 19(Jt3 
some other property was purchased by 
Hulas Singh from Bhupal Singh in resf ect 
of which the name of Hulas Singh alone 
was entered in the revenue papers. Raghu- 
nath Singh was admittedly alive at the 
time (Ex. 1). He subsequently mortgaged 
the share so purchased to Jwala Prasad 
on the 21st of August 1911 along with other 
property without reference to the other 
members of the family (Ex. B.). On the 
3lst of August 1911 two separate mort- 
gages weie executed b}^ two diiferent mem- 
bers of the family in favour of two different 
persons, and what is striking is that eacli 
I>urpoit'ed to mortgage his own share as 
entered in the kheivts. One of these mort- 
gages was executed by Durga Singh in 
favour of Tota Ram, and the description 
of the mortgaged properties given tallied 
with the description of the properties 
entered in the name of the mortgagor in 
the kheivata relating thereto. The other 
mortgage was made by Hulas Singh jointly 
with Tota Ram, a stranger, in favour of 
Jwala Prasad, and the properties mort- 
gaged similarly corresponded with the 
properties entered in the name of Hulas 
Singh so far as the portion mortgaged 
by him was concerned. If the family had 
been joint, there is no reason why Durga 
Singh and Hulas Singh should have taken 
separate loans from different persons and 
would not have joined in executing thote 
mortgages on the same date. On the 2nd 
of November 1907 there was another 
mortgage executad by Hulas Singh in 
favour of Ajudhia Prasad, on the basis 
of which a decree was obtained by the 
latter against Hulas Singh and two other 
persons on the 15th of December 1913 (Ex. 

That mortgage comprised properly 
wliich Blood entered in the name of Hulas 
Singh. 

On behalf of the plaintiffs reliance is 
placed in an application for partition made 
hy Srikisl u I Singh, Durga Sinsh, Hulas 
Singh anil .Raghunath Singh jointly in 
1907 , but that application was made in 
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a proceeding instituted by another co- 
sharer for the partition of a village in 
which tliose persons were also co-sharers, 
and all that lliose persons firayed for in 
their aipdicatif.-n was that their shares 
should be formed into se|)arate or eorn- 
pact muluth. Tiiat position is con^i^tent 
with the existence of separation and cioes 
not necessarily indicate that the persons 
who made that application foiined mem- 
bers of a joint Hindu family. In fact 
one of the i)orsons who was a paity to 
the application was a stranger to the 
family, and considering that the appli- 
cation was made by iiersons who were 
recorded eo-sliarers, it is not dillieiilt to 
understand \vhy they were anxious to have 
a compact for themselves. A refer- 

ence has also been made to a (h*cree ol)- 
taine<l by Hulas Siiii^h and certain oilier 
memliers of the family for their shares 
of the profits against a /cadNOv/a)- in HllO. 
That decree had necessarily to be obtained 
by the persons who wore recorded as co- 
sharers, and the fact that sued) a decree 
was obtained was iiieonclusivc' on tlm ([ues- 
tion now at issue. 'I'he learned ('’ounsel 
for the i)laiiititrs res[)ondents lias also 
relied on an appliciiiion made by Hulas 
Singh for his a ppointment as a ht mha rdar 
in 1011. In that application Hulas Singh 
had stated that lie was a co-shaivr in 
MdJuil Srikishun Singh, that the other co- 
sharers weie satisfied with his lainhardar- 
ship, and that he was a well-to-do man 
and would be punctual in payments. He 
had also mentioned in that petition tliat 
his family {khandan) was joint, Imt he 
had an obvious motive in suggesting at 
the time that it was so, for many of the 
co-sharers recorded in the khexcat belonged 
to his family, and he must naturally have 
thought that if he stated that the family 
was joint, it would support his statement 
that the other co-sharers were satisfied witli 
his la mhardar ship. In execution of the 
decree for arrears of profits obtained by 
Hulas Hingh and his co-sharers certain 
property was sold by auction, and it is 
noticeable that the ])urchase was made by 
Hulas Singh alone fEx. IS). The step’s 
taken by Sanwal Singh to get his name 
entered in the revenue papers along 
with that of Hulas Singh in respect of his 
share have already been referred to. In 
the statements then made by Hulas Sinc:h 
and Sauwil Singh it was clearly admille I 
that they had been living separately from 
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four or five years (Exs. D and E). But 
even before these statements were made, 
Sanwal Singh had similarly stated in a 
suit filed by Darbari Hal and Shankai Lai, 
the ju'esent defendants-appellants against 
Hulas Singh, Sanwal Singh and others 
on a mortgage said to have been executed 
by Hulas Siiiirh, that he was separate 
from his father and that he had separated 
several years earlier fEx. K). It may be 
argued tliat the object of Sanwal Singh 
in making that statement was to save him- 
self from liability for the payment of the 
e.r purtc decree whiclj Darbari Lai and 
Shankar Lai had obtained against liiin 
and his father. But the compromise filed 
in that case shows that Sanwal Singh 
eventually accepted a joint liability with 
his father for a large portion of the 
claim. 

I'he family to which Raghunath Singh, 
Hulas Singh and Srikishun Singh belonged 
was a fairly large family comprising several 
members, and the ordinary presum f)f ion 
that, a family is joint grows weaker as ti e 
relationship becomes more distant, or the 
branches multiply. In the present case 
Srikishun Singh had three sons, Jit Singh, 
Dnrga Singh and Xar Singh, each of 
whom had sons of his own. Hulas Singh 
had a son Sanwal Singh, and he and his 
son Bachchu Singh are also plaintiffs in 

the suit. The account books of the famil}’’ 

have not been produced, though Nar Singh, 
one of the plaintiffs, stated in his deposition 
that such account books existed. At one 
place in his statenapnt he denied that apy 
account was kept^of the expenses in- 
curred in connection with the marriages 
of his sons or of the sons of any of the 
brothers, but at another place he admitted 
that when Durga Singh took a loan o 
Ks. 100 from Tota Ram and executed a docu- 
ment mortgaging the profits of hisshare, the 
monej' so taken was entered in the join 
account. liater on he further admitted tha 
the amount of money received 
and the income received were all 
to writing, and the account books showing 
the income and expenditure w'ere 
The production of these account bo^s 
would have proved beyond the possibi 
of doubt the exact position of fhe fanai > 
and the manner in which the 
derived from the joint family ^ 

wa«5 credited or expenses incurred 
from The oral eviflence is of 
Taking into consideration the circ 
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stances above set forth with (he evidence 
adduced as lo the separate purchases made 
by the diilerent nienibers of the family; 
and the separate dealings by tiiem witii 
different i:)arcels of tlie ancestral property 
held by them and entered in their naiiies 
in the revenue papers, we have no reason 
to doubt that the family was separate at 
the time when the mortgages in ([uostion 
were made and when Uaghunath 8ingh 
died, or when the suits, which resulted in 
the decrees sought to be im])ugued, were 
passed. 

We are unaVjle, therefore, to support the 
finding at which the learned Subordinate 
Judge has arrived, and we allow this appeal 
and dismiss the suit ol; the idaintiffs with 
costs here and hitherto including fees in 
this Court on the liigher scale. 

Walsh, J*— I entirely agree ami merely 
propose to add one or two fundamental 
reasons wh}’ I think tlie learned Judge has. 
taken an erroneous view of this case. He 
starts off from the presum])tion wliich 
ordinarily arises in favour ofjoinlness. He 
adds to that what he desci ibes as a large 
number of witnesses who proved that the 
brothers were joint, and he pays less atten- 
tion than they deserve to the entries in 
the Revenue Records of the separate transac- 
tions entered into by members of this alleg- 
ed joint family. Reviewing tliat aspect of 
the case I can only say that, in my opinion, 
the presumption, strong as it always is 
and ought to be, must in this case give 
way to the very weighty and admitted 
circumstances which seem to destroy it. 
Secondly, the verbal evidence on either side 
is of very little weight and on the plaint- 
iffs' side is tainted by the attitude of 
Nar Singh, who, in dealing willi the admis- 
sion of separation which had been made 
by Hulas Singh and his son obviously 
lacked the courage to deny it and attempt- 
ed to gloss it over by a faint admission 
that there had been some temporary sort of 
separation arising from a personal quarrel 
an explanation which cannot be accepted 
by anybody. He further attemi)ted to 
vouch in favour of his view of jointness 
the existence of certain accounts in books 
which he carefully refrained from produc- 
ing. Taken as a whole, the parole evidence 
on both sides amounts to little or nothing 
with the exception of these incidents in 
Nar Singh’s evidence, which certainly 
militate against his case. 

The case has been very ably and careful- 


ly argued by Mr. Malik, who has dwelt 
with great emphasis, not merely upon the 
entrifs in the L'lmtas, wliieh are suggestive 
enough, but upon the acts and deeds into 
wliirh the sej)arate members of tliis alleg- 
ed joint family actually entered. A'o 
satisfactory exjdnnation of (Ids view of the 
ca-^e is to be found in the evidence, and 
it is not adequately dealt with by the 
learnetl Judge. When you a<ld to it the 
admission of separation nuide by Sanwal 
Singh and his father Hulas Singh, it hugely 
dein-eciates, if it does not destro\-, the 
value of the ordinary ])resumplion, and if 
you add further the unsatisfactory explana- 
tion of this and the absence of anv satis- 

% 

factory one for the non-])roduction of the 
books, if there are any, and the fact in it- 
self, whicli is not to my mind immaterial, 
that the creditor eventually tliought tliat he 
had strong reason to believe that he was 
dealing with a separated Hindu and his 
widow, otlierwise the attempt to enforce 
his rights hy an c.r pdrte decree against the 
widow of one memher of a joint Hindu 
family leads more like the act of a man 
out of his mind, it is no more tliai. just 
one of those circumstances taken with all 
the otliers whicli leiul weight to one side 
or other in the scale. I do dot believe as 
a rule in consulting other cases e.xcept for 
the purpose of extracting some general 
principle, as to which no question arises in 
this case, and on a (luestion of fact one 
reported case is seldom of the slightest 
assistance in India; hut it does liappen in 
this case that Mr. Malik to my mind has 
been rightly able to draw our attention to 
the hrivy Council case of Net Ram Singh 
v. Tursa Kunwar (.3) wliere the Privy 
Council upheld a Bench of this High Court 
in which they harl overruled the Subordi- 
nate Judge on very much similar grounds 
upon which Mr. ilalik asks us to overrule 
the Subordinate Judge in this case. The 
facts of that case and of this case, if not 
absolutely similar, closely resemble one an- 
other, and the cases are in principle ana- 
logous. The absence from this case of the 
actual partition among the five brothers 
in one village mentioned in the judgment 
of the Privy Council is supplemented in 
the appeal before us by the admission 
made by Hulas 8ingh and Sanwal Singh 

(3) 20 Ind. Cas. fiC7; 17 C. W. X. 1085; (1913) JL 
W. N. 65H; 11 M. L. T. 173; 18 (J. L. J. 231; 1'5 
Bom. L. K. 663; 25 M. L. .J 469; 11 A. L. J. 661 
(P. C.). 
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of \vhicli there was nothing of a fimilir 
kind in the case cited. 1 canonly say tiiat 
that case has iniiueuced nn' mind in com- 
ing to the conclusion in thi.s case tliat the 
documentary e\*idence is so stronu- as he 
irresistilde in the al'isence of anythin-;' really 
satisfactory which one can take hold of on 
the other side adequate on this ([uestion. 
I agree with the order pas.sed. 

z, K. Appeal all'Hixd. 


CALCUTTA HIGH COURT. 

APPKALS Fi:oM APPELt.ATE 1 ) PC R E E S 

Xos. 237 AND 23S of 1923. 
duly 8, 192-'). 

Present : — Justice Sir Bahington 
\ewbould, Kt., and Mr. Justice Graham. 

In- Xo. 237 of 1923. 

P hi C hi A A X I ) A L— I ) E f e n d a x t — 

Appei.L-vxt 
Ix Xo. 238 OF 1923. 

BATT RAJBAXSHl, Minor by hes mother 
and next friend DL'BIA BEWA — 
Defendant — Appeelant 

cersus 

BMAIRABEXDUA XARAYAX ROY 

.VND OTHERS — Pro forma Defendants 
-Respondents in doth. 

Proiincitd Snmll Caii.^e Courts Act /Nsr; 

Sch. II, Art. S—Lniiillonl nu l tcnuiit -Suit for rent 
coupled with idnim for duiiKoji S f<<r use niul occit pution 
of excess lands. Jintiirc of —lurisflictl><n <,f Small 
Cause Court— lie ii'jal Tcnaiuii Act {VllI «f /NN'B, 

.jif — Cndii'ided estate— Cxrc.>\-< hind in occupatiim of 
tenant, whether can he treated assepnrate holdinii. 

\Vhere in a suit Tt n nt coinpunsati*.!! i.s claiuK'd 
for the use and occui)ation of e.xcess land, and the 
hitter claim is treated as a i-laim for ass'‘S5mcut and 
realization of rent for tlie excess lands, the suit is 
not trialde by the Court of vSmall Causes, [i*. SlO, eol. 
2-1 

In a suit for rent the owners of an undivid.-d sliare 
of an estate can treat the excess land in the occu- 
pation of tlie tenants as a separate holding, [p. M7. 

col. 1.] 1 o 1 

Appeals against the decrees of the bub- 
ordinate Judge, jMalda, dated the 8th Sep- 
leinber 1922, allirming that of the Alunsif. 
Second Court, Malda, dated the 14th Sep- 
tember 1921. 

Babus Dehendra Narain Bhattacharjee 
and Diseswar Bagchi, for the Appellants. 

Babu Krishna Kamal Moitra, for the Re- 
spondents. 

JUDGMENT,— These two appeals 
arise out of suits Avhich Avere heard to- 
gether in both the lower Courts. The lower 
Appellate Court in describing the suits 
states that they are suits for the rent of 


dirferent aneas of land and also lliat in 
l)Oth suits tiie plaintilTs claim compensation 
for tlic use and occupation of exce.-is land. 

it is conleuded on behalf of the ai)pellant 
tliat suits f'-r compensation for use and 
occupation of land arc of the nature of sails 
for (iamage.s which are Irialjle in a (’ourt 
of Small (’ausesand tliat the i\]unsif had 
not jurisdiction to deal with this juirt of the 
claim. Though it would seem that the 
plaint has not been well drafted the suits 
were in elYect and were treated not as suits 
for damages f"r occui)ation of the excess 
land but as .suit.- for assessment and reali- 
zation of rent for the excess land. Tlie 
decree granted by the iMunsif and con- 
firmed i>y the lower At>i)eliate (’ourt is 
clearly a decree in which the total rent 
has been assessed on the total areas of 
excess laii'^l in each suit and tor rent for 
the laud which was originally settled and 
also for the excess land. \Ve, therefore, 
overrule the lirst contention raised on be- 
half of the a])pellaiit. 

The next contention taken is tliat the 
lower Courts were wrong in treating tliis 
excess land as a separate holding. The 
plaintilTs sued as [iroprietors of an estate 
bearing 7’oaM Xo. 123. The lands in suit are 
in iMnraripore and that monza 

ai>pertains to two Tonzis Xos. 12.) and 124 
in equal shares. Tlie owners of Toiizi Xo. 
124 succeeded in disiiossessing the yilaintur 
and their co-sharers from their possession 
of that touzi and the plaintitTs were com- 
pelled to establish their riglits by a civil 
suit. "While the plaintilTs were out ot 
possession the owners of 7’-uc:i Xo. 124. the 
pro forma defendants Xos. 3 to U* in the 
present suit, settled the land which is the 
subject of the.-e suits with the principal 
defendants. It is contended tliat the piaint- 
itrs cannot ignore that settlement, and 
while recogniziug the previous settlement 
of a part of the land treat the excess land 
outside the area originally settled as a neu 
holding. In our opinion the lower Courts 
were right in holding that the decision o 

this Court in the case of Abdul 
Saha V. Hajcndra Karaijan Itoy i 1), enables 
the plaintilTs to succeed on their suit as 
framed. On behalf of the appellant reliance 
is placed on the decision of another Bencn 

of this Court in Parhatty Debya v. 

Xaf^ Banerjce (2), in which it was pointed 


(1) llnd. Cas. 312: 13 C W. X. G.35^ 

(2) 15 lud. Cas. -153; 10 C. 2i); 16 C. n. 
L. J. y. 
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out that an undivided share could not bo a 
holding within the meaning of s. 30 of the 
Bengal Tenancy Act. In that case the 
question for decision was whether tlie 
plaintiff who was the owner of an undivid- 
ed share of a hoivla could hrintr a suit for 
enhancement of rent under s. 30 of the 
Bengal Tenancy Act, and it was decided 
that he could not. In the present case the 
question is whether the plaintilYs as owners 
of an undivided share of an estate can 
treat the excess land in the occupation of 
the tenant of the estate as a separate 
holding. On that point the ruling we 
have cited is decidedly in favour of the 
plaintiffs, and we are not prepared to 
dissent from it. 

That being so w'e must upheld the judg- 
ment and decrees of the lower Court and 
dismiss these appeals with costs. 

z. K. Appeals dismissed. 


BOMBAY HIGH COURT. 

FULL BENCH. 

Original Civil Juimsdictio.v Apleal 

No. 16 OE 1925. 

Civil Suit No. 3301 of 1922. 

August 21, 1925. 

Pi'eseni : — Sir Norman Macleod, Kt., 
Chief Justice, Mr. Justice 
Crump and Air. Justice Coyajee. 

The INDIA SPINNING A WEAVING 
COAIPANY, Ltd.— Defendants— 

Appellants 

versus 

The CLIMAX INDUSTRIAL 
SYNDICATE — Plaintiffs — Respondents. 

Letters Patent (Bom.), cl. IJ-Mortgagc suit, 
whether suit for land— Mortgage land and residence 
of defendants outside limits of original jurisdiction — 
Suit, whether can be instituted on Original Side of 
High Court. 

A 8uit based on a mortgage of land outside the 
local limits of the ordinary original jurisdiction of the 
High Court, claiming the usual mortgage-decree for 
Bale of the property in default of payment, is a suit 
for land within the meaning of cl. 12 of the Letters 
Patent of the Hombay High Court. If the defendants 
to such a suit reside outside the local limits of such 
jurisdiction, the suit cannot be instituted on the 
Original Side of the High Court, [p. 819, col. 1.] 

Sir Chimanlal Setalvad. (w’ith him Messrs. 
G. N. Tliakur and B. K. Desai), for the 
Appellants. 

Air. Kanga, Advocate-General, (with him 
Messrs. Jinna/t and ;Uztns/u), for Respondent 

^'o. 1. 


for I^espondeiit No. 2. 

JUDGMENT. 

Macleod, C. J. -Tlie contest in this 

api^eal lies Ijetween ihe 2ud defeiidant.s 
(ai>i>cllanls) and the plaint ills (respondents) 
and the facts material to this jjurpose may 
be sliortly stated : — 

In the' month of December 1919, tlie 
plaiutilfs, a syndicate, sold to the 1st de- 
fendants (the Sipra Cotton vSpinning and 
Weaving AJills. Ltd.,) the machinery and 
buildingLS of the Adamjee Peeibhoy Mills 
at Boml)ay for Rs. 23.00.000. By an agree- 
ment tlated (October l-l, 1920, the 1st de- 
fendants agreed to sell a moiety of the said 
machinery and Ijuildings to the 2nd defend- 
ants, (the Indian Spinning and Weaving 
Co Ltd ) for the sum of Rs. 12,50,000 
(E.\. A). On July 10, 1921, the 2nd defend- 
ants mortgaged the whole of their Alills 
situated at Ahmedabad and also the moiety 
of the machinerv etc., purchased from the 
1st defendants, ‘to the Ist defendants to 
secure payment of Rs. ().25,0u0, being part 
of the purchase money of the said machi- 
nery and materiils. The due date for 
pavmeiit of^ this mortgage-debt was April 

2 1922, (Ex. B). On January 19, 1921, the 

1st defendants transferred this mortgage 
to the iilaintiiTs, who on the same day 
gave notice of the transfer to the 2nd 
defendants. On April 4, 1922, plaintiffs as 
such transferees called upon the 2nd de- 
fendants to pay the amount due on the 
said mortgage. The reply was lb® 

mortgage was not binding on tho 2nd dc- 
fendants; this contention, however, was 
disallowed bv the Trial Court. On May 2, 
1922, the 2nd defendants mortgaged their 
Alills at Ahmedabad and also the moiety 
of the said machinery to the 4th defendants 
(Ex. 42). The 5th defendants (Girdhardas 
& Sons) are the agents of the 4th defend- 
ants (the Industrial Bank of Western India. 
Ltd.), and they were appointed agents of 
the 2 'nd defendants on or about Alarch 4, 
1922 " The 3rd defendants were the previous 

agents of the 2nd defendants. 

On Julv 24, 1922, the plaintiffs brought 
this suit against the 1st, 2nd and 3rd de- 
fendants. They claimed that the amount 
due to them from the 1st defendants for 
balance of the purchase-money and interest 

up to April 2, 1922. was Rs 9,41,103-0-4; 
and that the amount duo from the 2nd 
defendants under the said mortgage (Ex. B) 

and transfer was Rs. 6,80,172-12-6. They 
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pi'iiye(], inter alia, that the 1st defendants 
and the 2nd defendants iniirht he ordere<l 
to pay the said sums of money, respectively, 
and ihal the amounts which miirlit be 
recovered iyv them from the 2iid defendants 
might be applied towards payment of 
the amount due from the l'^t defendants, 
that in default cf j)ayment by the 2nd 
defendants the mortgaged pioperties might 
be said bv and under the directions of the 

V 

(..'ourt. Leave to sue was granted under 
cl. 12 of the Letters Patent. 

It is important to note that buth the .said 
mortgages, namely, Kx. B and Kx. 42, were 
duly registered under the provisions of the 
Indian Kegislration Act, 11)08. I3ut as 
reg.trds neither of them were the recpiire- 
ments of s. lO'J of the Indian Companies 
Act, 1013, fullilled. That section reciuires 
such mortgages to be filed with the Regis- 
trar of Joint Stock Companies for registra- 
tion in the manner rerpiired I)y that Act, 
within twenty-one days after the date of 
their creation. On August -1, 1022, the 1th 
and r)th defendants apjdied to the District 
Court of Ahmedabad that the time for 
registration might be extended fs. 120, 
Indian Companies Act, 1013), alleging that 
“the delay i[i registration was not of a 
nature to prejudice the position ofereditors 
or share-holders,of the India Spinning A 
AVeaving Co , Ltd." {i.e., the 2nd defend- 
ant Company) " and in fact had not pre- 
judiced it " (Ex. ID. The Court extended 
time, but “without prejudice to the rights 
of parties acquired prior to the time when 
the mortgage should be actually register- 
ed." J'he mortgage was accordingly re- 
gistered by the Registrar of Companies on 
August 0, 1022. ()n Septernljer 22, 1022, 

the plaint was amended by bringing the 
4tti and 5th defendants on record. But no 
leave was obtained to sue these added de- 
fendants. 

The plaintiffs themselves obtained a like 
e.xteiision of time for the registration of 
their mortgage from the said Court on 
December 2, 1022, (Ex. J.), and the defect 
was cured. 

V^arious defences to the suit were raised 
by the different defendants and many 
issues were framed. But the only issues 
which need be referred to at present 

were: — 

(1) Whether the mortgage dated January 
10, 1921, (Ex. B), by the 2nd defendants to 
the 1st defendants was binding on the 2nd 

defendants? 


('2» AA'liether the Court had jurisdiction 
to entertain the plaintiffs’ claim ff.'r sale 
of the uiori gaged property so far as the 
same was l -nd or atUmhed to land situate 
out.side the j iirisdiction. 

3) Wiietlier the mortgage in favour of the 
Ith <lefendants was valid in law? 

(4) WJiether the mortgage of Aliy 2, 1022, 
was not entitled to judority over the mort- 
gage in fav(.iur(,)f the 1st defendant.^, 

(5) Whether the Court had jurisdiction to 
try the suit as against the 4tii and 5th de- 
fendants or either of them ? 

The learned Trial Judge held that : — 

(1) He had jurisdiction to try the suit ; 

(2) 'i'he mortgage dated January lff» 
R)2l, was l)iuding on the 2nd defendant 
Company ; 

(3) 'File mortgage in favour of the 4th de- 
fendants was valid in law. 

As regards the question of priority he 
held thal “the mortgageof May 2, R)22, had 
])riority over the mortgage of January 10, 
1021, so far as it related to immoveable pro- 
perty or any interest therein, but as under 

the latter mortgage michinerv was also 
mortgaged, it wouhl be necessary to order 
an iiKiuiryas to which of the machinery was 
fixed to the land and went with the land, 
and what would be considered as move- 
ables, unless the parties came to some 
arrangement." He then pa.^sed a decree 
from which the plaintiffs filed Appeal Ao. 2 
of 1025,' the 4th and 5th defendants filed 
cross-objections. The plaintiffs did not 
make the 2nd defendants a party to that 
appeal and when it came on for iiearing, 
the Court was not informed that tlie 2nd 
defendants had filed the present Ar>peul 
Xo. Ri of 1025. Appeal No. 2 of 1025 ^ was 
decided in favour of the plaintiffs, the Court 
holding that the mortgage on which the 
4th and 5th defendants relied was not 
effective against the plaintiff’s’ mortgage, so 
that it was not necessary to deal with the 
question of jurisdiction. 

When the present appeal came on for 
hearing it was apparent that the first issue 
to be decided was the issue relating tc> 
jurisdiction, and as the appellants 
ed the correctness of the decision 
Court in Yeh-hvantrao llolkar v. 

Cursetji (L) the Court directed that tn 
appeal should be heard by a Eull ' 

The issue relating to jurisdiction 
been fully argued before us, and it is new 

(1) U B. 353; 7 lad. Dee. (x. sj 6'Jj. 
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sary that we should give our decision upon 
it, since if the Court has no jurisdiction to 
entertain the plaintiffs' claim for tlie sale 
of the mortgaged property, the argument 
on the other points mentioned in the memo- 
randum of appeal will be directly alYected. 

Clause 12 of the Letters Patent is as fol- 
lows : — 

“And We do further ordain that the said 
Pligh Court of Judicature at Pombay in 
the exercise of its Ordinary Original Civil 
Jurisdiction shall be empowered to receive, 
try, and determine suits of every descrip- 
tion if in the case of suits for land or 
other immoveable property such land or 
property shall be situated, or in all other 
cases if the cause of action shall have arisen, 
either wholly, or, in case the leave of the 
Court shall have been first obtained, in 
part, within the local limits of the Ordinary 
Original Jurisdiction of the said Iligli 
Court, or if the defendant at the time of 
the commencement of the suit shall dwell 
or carry on business, or personally work for 
gain, within such limits, except that the said 
High Court shall not have such Orginal 
Jurisdiction in cases falling within the 
jurisdiction of the Small Cause Court at 
Bombay, in which the debt or damage or 
value of property sued for does not exceed 
one hundred rupees.” 

The question then is whether a suit based 
on a mortgage of land outside the local 
limits of the Ordinary Original Jurisdiction 
of the High Court, claiming the usual 
mortgage-decree for sale of the property in 
default of payment, is a suit for land within 
the meaning of that clause. Incidentally 
it may be mentioned that the whole of the 
property was outside the jurisdiction and 
the defendants resided outside the juris- 
diction. If the question had to be decided 
without reference to previous decisions of 
this Court, I do not think, speaking for 
myself, that there could be any doubt that 
the suit was a suit for land, but we are 
faced with the fact that ever since the 
decision in Yeshvantrao llolkarv. Dadahhai 
Cursetji (1) this Court has assumed juris- 
diction to entertain suits on mortgages on 
land outside its jurisdiction. The High 
Courts of Calcutta and Madras have con- 
sistently refused to exercise jurisdiction in 
such suits. It will be necessary, therefore, 
to analyse the cases on the question decid- 
ed by this Court and compare them with 
the cases decided by the High Courts of 
Calcutta and Madras. Then, even if we 

H 


think that on a strict interpretation of 
cl. 12 a suit on a mortgage is a suit for 
land, we must determine whether we are 
entitled to place a dilferent construction on 
that clause to the one which for the last 
thirty-five years has ])een placed upon it 
bv this Couit. In Yesluantmo llolkdr v. 
Dadahhai Cursetji (Ij the facts were as fol- 
lows : — 

At a sale held by the Commissioner for 
taking accounts under an order of the 
Court, the defendant l)ecame tlie purcliaser 
of the Bliandup Estate in Salsette outside 
the Ordinary Original Jurisdiction, for the 
sum of Hs. 2,UJ,000. He paid Us. 30,000 and 
asked the plaintiff to lend him Us. b()0,0U0 
which tlie i>laintiif agreed to do on certain 
terms. The defendants was to get the sale 
confirmed to him and a proper conveyance 
executed; the defendant was then to mort- 
gage tlie properly to the plaintiffs as a 
security for tlie loan ; the ]>lainti!Ys’ agent 
was to reside on the estate and the net 
income was to be ])aid to him. If the net 
income was not sufiicient to satisfy the in- 
terest the defendant should make good the 
deficiency and in default theplainlilf might 
enter with power to sell. The jilainliff 
prayed, inter alia, that the defendant might 
be ordered to pay iis. 1, (>0,000 l)y a short 
date and that in default the Handhui) 
Estate might be sold by and under direc- 
tions of the Court. The defenflant plea<Ied 
that the Court liad no jurisdiction. The 
Trial Court held that there was jurisdiction 
and passed a decree. The defendant ap- 
pealed. In giving judgment Sargent, C. J., 
said (page 3o8*J : — 

“The expression ‘suits for land' was con- 
sidered as far back as 1872 with reference 
to the application of s. 5 of ^Vet VIII of 
1859 by a Division Bencli of this Court. ..in 
Yenkoba Balshet Kasar v. Rambhaji Valad 
Arjuii (2), where the suit was on a bond, 
and asked for sale of the mortgaged land." 

That was a decision in an appeal on the 
Appellate Side of the High Court from the 
decision of the Judge of Ivhandesh. The 
Court said (page 13t; : — 

“ We think that this is not a suit for land 
within the meaning of s. 5 of Act VIII of 
1859. Comparing that section with ss. 223 
and 224 of the Code, we think that a suit for 
land is a suit which asks for delivery of the 
land to the plaintiff. We may observe that 

(•>)0 1 blk c. R._ 12 ^ 

• of M B. — [b!d.] 

IPage of 9 B. — [kd.]. 
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the Court of Chancery, though it has no 
power directly to affect property situate out 
of the bounds of its jurisdiction, and will not 
therefore, irv the validity of a Will of land 

ft ft 

in the Colonies though made in hhigiand,... 
nor entertain a bill of partition... yet will 
order the sale of an estate in the Colonies, 
in order to realise a sum of money charged 
upon it. Gascoigne v. Douglas (3) and Xoel 
V. Robinson (4!." 

The terms of cl. 12 of the Letters Patent 
were in the main similar to those employed 
in s. 5 of Act VIII of 1859 and were intended 
to include every description of case over 
which the Mofussil Courts had jurisdiction, 
but it may well be doubted whether the 
Mofussil Courts had the powers of the 
Court of Chancery, and in any event the 
reference to such powers was unnecessary 
if the term ‘'suits for land” was to be 
confined to a suit for the delivery of 
possession of land to the plaintiff. A suit 
on a mortgage would then come within 
the category of ” all other cases.” Sargent, 
C. J , adopted this limitation imposetl 
on the term “suits for land” by the 
Court in Yenkoha Balshet Kasar v. Ram- 
bbaji Valad Arjun (2). He referred to the 
decision in Delhi and London Bank v. 
Wordie (5), in which the Court apjjeared 
inclined to construe “suits for land” in the 
Letters Patent as meaning suits “substan- 
tially for land," that is, for the purpose of 
acquiring title to or control over land, 
though they decided the case on another 
ground, and to the decision in Si-eenath 
Roy V. Cally Doss Ghose (G), that tlie High 
Court had no jurisdiction to decree specific 
performance of an agreement to execute a 
mortgage of land beyond the jurisdiction 
of the High Court, which his Lordship con- 
sidered would exclude the jurisdiction of the 
High Court in the large class of cases in 
■which English Courts of Equity exercised 
jurisdiction although the lands were in the 
Colonies or even in foreign States. Pefer- 
ence was made to the principle on which 
they proceed, as stated by the Earl of 
Selborne, L. C., in Ewing v. Orr-Ewing (7). 

“The Courts of Equity in England are, and 
always have been, Courts of conscience, 
operating inpersonam and not in rem;andin 


the exerciseof this personal jurisdiction they 
have always been accustomed to compel the 
performance of contiacts and trusts as to 
subjects whicli were not either locally or 
ratione domicilii within their jurisdiction.” 

His Lordship accordingly held that the 
suit, whether it could be regarded as a suit 
for specific ])erformance or to enforce an 
equitable morlgage by depositof title-deeds, 
was clearly one which a Court of Equity in 
PIngland would entertain [Paget v. Ede (8)], 
and in whicli they would, if the lands were 
in the C’olonies where it was the practice 
in mortgage suits to enforce the security by 
sale, make an order for sale instead of one 
for foreclosure, and concluded that if it 
had been intenaed to exclude suits in 
personam as well as suits in rem from the 
jurisdiction of the High Court, the framers 
of the Letters Patent, who were presumably 
English lawyers, would have employed 
different language. 

A decree for the sale of the land by the 
officer of the Higli Court was, therefore, 
confirmed. With all due respect it appears 
to me that the learned Chief Justice omitted 
to notice that the essential conditions on 
which the jurisdiction of the Courts in 
Equity in England rests in these cases, is 
that they have a person within their juris- 
diction against whom they can exercise their 
authoiity. lie must either reside within 
the limits of the jurisdiction or carry on 
business within those limits. His obedience 
to the order of the Court can then be 
secured eitlier by the arrest of his person or 
the attachment of his goods; Pemiv.Lord 
Baltimore (9). The Advocate-General argu- 
ed that a “person within the jurisdiction 
means a person brought within the jurisdic- 
tion, but he did not find any case in which 
the Court of Chancery has allowed a suit 
in personam to be prosecuted against a 
person beyond the jurisdiction. If, however, 
a suit has been rightly instituted against 
persons within the jurisdiction and it is 
found that a person outside the jurisdiction 
is a necessary party leave will be given to 
serve that party outside the jurisdiction. 
Bawtree v. Great North-West Central Ry- 
Co. (10). The defendant in Yeshiantmo 
Holkar v. Dadabbai Cursetji (1),_ neither 
resided nor carried on business within the 


(3) (1770) Dick 431; 21 K. R. 337. 

(4) (1687) 1 Ver. 453; 23 E. R. 580. 

{b) 1 C. 249; 25 W. R. 272; 1 Ind. Dec. (s*. s.i 158. 

^6) 5 C. 82; 2 Ind. Dec. (N. s.) 663. 

(7; (1884) 9App.Ca6. 34; o3L. J. Ch. 435; 50 L. T. 
40li 32W.R. 573. 


(8) (1874) 18 Eq. 118; 43 L. J. Ch. 
22 W. R. 625. 

(9) (1750J 1 Ves. Sen. 444; 1 Wh. & 
755; 27 E. R. 1132. 

(10) (1898) 14 T. L. R. 448. 


571; 30 L. T. 228; 
T. L. C. Vth Ed. 
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jurisdiction, so itis diiUcult to see how the 
Court could have enforced its decree either 
by arresting his peison or by attaching 
his goods. On tliat ground alone, in iny 
opinion, the decision in Veshviuittao llulkav 
V. Dadabbni Cm'fiCtji (1) was wrong. 

Ill Sorabji Cursftji Scit v. Uoitonji Dos- 
sabboy Karaiii 01.) the plaintilT brought a 
suit for foreclosure in default of pa\ meat 
of the amount due on two mortgages exe- 
cuted in Bombay by the defendant of cer- 
tain properties situated outside the juris* 
diction. The defendant also resided out- 
side the jurisdiction. Leave was granted 
under cl. 12 of the Letters Patent. The 
defendent contended that the Court had no 
jurisdiction to try a suit fur land outside 
the jurisdiction. Strachey, J., felt great 
difficulty in holding that the expression 
“suits for land," did not include a suit for 
foreclosure and doubted whether the deci- 
sion in Vesbvantrao Ilolkav v. Dadabhai 
Cursetji (1), was binding on him, but, on 
examination of the ratio decidendi in that 
case he held tliat it was, since it decided that 
(page 705*) “in using the expression ‘suits 
for land,’ the framers of cl. 12 of tlie T..ettcrs 
Patent had in view the doctrines of the 
Court of Chancery in reference to suits 
relating to land situate out of hhiglaud, and 
intended to exclude from the Court's juris- 
diction only such suits relating to land as, 
if brought in Pingland, the Courts would 
have refused to entertain on tlie ground 
that the land was situate abroad." The 
learned Judge then referred to the rule in 
England as slated in Dicey’s Conllict of 
Laws and to the exception to the rule that 
the Courts have “jurisdiction to entertain 
an action against a person wJio is in Eny^ 
land respecting land situate out of England 
on the ground of a contract or an equity 
between the parties with reference to such 
land." The italics are mine, for although 
the learned Judge noted that the person 
against whom the equitable jurisUiclion 
would be exercised had to be in Pingland, 
he appears to have thought it made no 
difference that the defendant before him 
was outside liis jurisdiction, provided that 
leave was obtained under cl. 12. 

In Vaghojiv. Camaji (12) the plaintiffs 
filed their suit in Bombay against the de- 
fendant who resided in Bombay, for a de- 
claration that they were entitled to the ex- 

(11) 22 B. 701; 11 Ind. Dec. (n. s.) 1050. 

( 12) 2a B. 240; 0 Bom. L. K. 0.')8 

•Fage of 22 B — \Ed.\ 
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elusive possession and eniovment of a cer- 
tain talao beyond the local limits of the 

-ourt .s onginaljurisdiction. On asummons 
iOi liu^ lescission of the leave g^^'ell under 

J.. was of oiiinion that the 
I>Luntiils were really seeking a remedy iii 

persnnam. and held that leave had been 
proiK-rly granted. The defendant appeal- 
ed. Jenkins, C. J., iirst pointed out that 
the gianting of leave made no difference 
as if the suit was one for land, leave would 
be of no iWeiil. It was soinelinies overlooked 
that under cl. 12 leave was only re(pured 
V hen the cause of action hatl arisen in part 
vithin the local limits of the ortlinary 
original civil jurisdiction. It mav be noted 
in i)assinglhat by the decision of 'this Court 
in Bachoo Ilarkisondas V. Xagindas Bhag~ 
irandas (13) a different construction lias 
been placed on cl. 12 and it was held that 
if the land was partly v.-ithiii the jurisdic- 
tion the suit would lie for the land outside 
the jurisdiction if leave was obtained In 
ilarendra Lai Hoy v. Hari Dasi Debi 
(11) which was a suit on a mortgage bond, 
it appears to have been admitted that if 
I^art of the land mortgaged was within the 
jurisdiction of tlie High Court, that would 

suffice to prevent jurisdiction in tlie Hi^h 

Court to tjy the case. 

To return to Vaghoji v. Camaji {\2) it 
was next contended that tlie suit was not a 
suit lor land as it did not ask for df^livery 
of the land and the (piestion was settled by 
authority. The learned (ffiief Justice, there- 
fore. dealt with the authorities to which I 
have already referred. Witii reference to 
Veukoba Balshct Kasar v. Uamhhaji Valad 
Arjun (2), he said (page 254*): 

‘‘This view [that a suit for land was a 
suit in which delivery of land was asked 
for I was based on a comparison of s. 5 [of 
Act VHI of 185i)j witli ss. 223 and 221 of Hie 
Act, which speak of a ‘decree for a house, 
land or other immoveable property.’ 

“We have no such guide in the Letters 
Patent. ..and the decision, standing alone 
is not a decision by which we are hound 
in construing cl. 12 of the Letters Patent.” 

Tiien referring to Yeshvantrao IJolkar v 
Dadabhai Cursetji (1) his Lordship said that 
the ratio decidendi by which they were 

(13) 23 Iiul. C’ns. !H2; IG Bom. L. U. 2G3. 

(11) 23 Ind. Cas. (137; 11 LA. llO; IG Bom L K •Kin- 

27 M. L..J.80; (ll)M) M. W. N, -102; IG M L T G s 

C. W. N. «17; Ifl C. L. J. 481; A. L. J. 774 I LW 
1050; 41 C. 072 (P. C ). a J-. \V, 
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iDOund was to be found in the concluding 
paragraph, and the test was whether the 
suit was one which Avould have l>een en- 
tertained by the Courts of E^iuily in Kng- 
land in relation to land abroad and for tliat 
p)urpose it was necessary to see what the 
l)laintills prayed for by their plaint. They 
asked for a declaration that tiiev were en - 
titled to exclusive possession and enjoy- 
ment of the talao and for an injunction to 
giveelYect to that declaration. An exajiiina- 
tion of the authorities estaldished the i)ro- 
position that a Court of hquity in lAigland 
only assumed jurisdiction in relation to 
laud abroad where as Ijetween the litigaLits 
or their predecessois some priority or 
relation was established on the ground of 
contract, trust or fraud, and not where the 
purpose was to obtain a declaration of title 
to foreig[i land, ilis Lordship concluded 
that the exi)iession ‘'suits for land'‘ could 
not be intended to be read with a technical 
limitation which liad never been associated 
with it, and taking the words in their fair 
natural meaning there would be no doubt 
that the suit before the Court was a suit 
for land. 

In Zulckahai v. Ebrahim [io), Davar, J., 
after a review of the authorities, held that 
a suit inter alia to enforce tiie delivery 
to the plaintilY of the title deeds of certain 
immoveable property outside the jurisdic- 
tion, where it appeared on tlie pleadings 
that the substantial point to be decided 
was tiie title of the plaintilY to the property 
was a suit for land and the High Court had 
no jurisdiction to try the case. Jn J ug- 
yernautli Dusti v. Brijnatli Doss (10; the con- 
trary was held, and 1 think rightly, as it 
is dithcult to see how a suit to recover title 
deeds can be beyond the jurisdiction of 
the Court if the defendant is witliin the 
jurisdiction. 

In y eslivadabai v. Janardhan Raghiinath 
Warik (17) the plaintil! sued to recover 
maintenance charged on specific immove- 
able property in Bombay. At the date of 
the institution of the suit the defendant 
was not residing in Bombay, and it was 
held that no part of the cause of action arose 
within the jurisdiction. The question then 
arose whether the suit was a suit for land, 
Fawcett, J., said (page 1175*): 


r. (15) 17 Ind. Cas. 198; 37 B 494; 14 Bom. L. R. 846. 
f (16) 4 C. 322; 3 C. L. K. 375; 2 Ind. Doc. (.\. s.) 201. 
\l7l 81 Ind. Oas. 776; 25 Bom. L. R. 1172; (1924) A, 

I. R. iB.) 141. 

" •Page of 25 Bom. L, K. — 


“Refening to Vaghoji v. Caniaji (12) he 
(Davar, J.,) says that 8ir Lawrence Jenkins 
there lays down in clear and explicit lan- 
guage that the words ‘suit for land’ do not 
mean oidy suits for the recovery of land. It 
is ti tle that it lias been held by this Court 
that a suit for foreclosure of a mortgage on 
land is not a suit for land: Sorabji Cursetji 
Sttt V. iiailonji Dossabboy Karani (11), 
although, according to the Calcutta and 
Madras decisions, sucii a suit would be a 
suit for land. But its authority is much 
weakened by Wigkoji v. Caniaji (12) and 
the substantial criticism of Y eshvantrao 
llolkarv. Dadabhal Cursetji (1), contained in 
Alulla's Civil Brocedure Code, 7tli Ldition., 
p. iUdO. i can see no sutlicient reason for 
refraining from following the decision of 
the Madras High Court iu Sandara Hal 
tSnIu’bv. TkiriDnal Jiao (Iti).” 

Lawcelt, J., then refeired to t^itabai 
li'ighunalh Wudya v. J^akinibai ya nkatesli 
Wudyu (1!)), a case under s. Ih of the C. B. 
C. '1 nat section which does not apply to 
Chartered High Courts in exercise of their 
ordinary original civil jurisdiction now 
makes u perfectly clear what suits shall be 
filed 111 the subordinate Courts in tlie 
Court within the local limits of whose juris- 
diction the projjerty is situated. There is 
some justification for thinking that the suits 
under lieadings (a) to (c) were the suits 
wliicii were covered by the expression “suits 
for land" in s. 5 of Act VHl of l;?5y and the 
proviso gives a partial eifect to the maxim 
‘’Equity acts in personam." 

Tlie conditions, as pointed out by Mr. 
MuUa, are (1) that the relief sought can be 
entirely obtained through the personal 
obedience of the defendant and (2) the lu'o- 
perty must be situated in and not beyond 
British India. 

Keturiiiug to Yeshvadabai v. Janardhan 
Raghiinath sVarik (17), Fawcett, J., con- 
sidered that the words ‘‘suits for land' in 
ci. 12 were very wide words and ordi- 
narily covered suits in which there was 
to be a determination of a right such as 
that claimed in the case, viz., to liave the 
property charged with the maintenance 
awarded to the plaintilf. It would follow 
in elfect that the learned Judge was really 
of opinion that the words “suits for 
covered all the suits mentioned in s. fb 
under headings (o) to (e). 

(18) 3 Iiid. Cas- 930; 33 M. 131 at p. 133; 6 M. h. T. 
263:20 M. h J. 103. , 

^19; 32 Ind. Cas. 985; IS Bom. L. K. 6.;.40 
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In Veiikatrao Sathupath}/ v. Khiviji Assur 
Virji, (20), it was held that a suit hy a mort- 
gagee to enforce his rights under a mort- 
gage was not a suit for land within the 
meaning of cl. 12. Scott, C\ J., said (page 
536-38*): — 

“Speaking for myself, it appears to me 
difficult to understand how a suit in which 
the mortgagee seeks to have the land vested 
in him under his mortgage sold to some- 
body else by the agency of the (''ourt ia 
a suit for land. It is a suit to realise and 
dispose of his and his debtor’s interest in 
the land. The object of the suit is not to 
obtain land or to obtain a declaration of 
title to land or to obtain damages for inter- 
ference with land, but to obtain re-jiayment 
of debt owing to the plaintiff and for that 
purpose to realise the secmdtj’’ which has 
been vested in him. ..It has been suggested 
for the defendants, however, that the Court 
here cannot act in persotunn, inasmuch as, 
although the cause of action arose wholly 
or in part within the jurisdiction and leave 
has been obtained to sue, he and the other 
defendants resifle not in Hombay but in 
Bellary. But the personal jurisdiction of 
the Court is exercised under cl. 12 of the 
Letters Patent not only in cases where the 
defendants or some of tliem reside perman- 
ently witliin the jurisdiction but in cases 
where, according to the provisions of the 
Letters Patent, they have been lawfully 
caused (o appear upon summons where the 
cause of action or part of it has arisen in 
Bombay: Lastly, I mav refer to the judg- 

ment of Byrne, J. in lJuclei' v. Aynsta'damsch 
Trufitees Kantoor (21) as showing that where 
a defendant is lawfully brought before the 
court, the Court would not be deterred 
from making an order iyi pei'sovaryi with 
respect to land situate outside the jurisdi- 
tion merely by the fact that the person 
80 brought before it has his residence in 
another country." 

But it must he noted that in Duder v. 
Avistej'damsch Trustees Kantoor (2l)_ the 
other defendants were within the jurisdic- 
tion, and leave was given to serve the fresh 
defendants outside the jurisdiction follow- 
ing the decision in Bawtrte v. Great North 
IPesi Central Ry. Co. (10). A certificate \ya3 
granted for leave to appeal to the Privy 
Council ill Vejikatrao Sathupathy v. 

(20) 80 lad. Can. ‘1 12: 2G Bom. Jj. R. 

(21) (1902) 2 Ch. 132; 71 L. J. (.)h. (518; 87 L. T. 22; 

50 W. R. 5 51. 
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Khiinji Virji (20) but the appeal was 

not prosecuted. 

In Jasi’aj Koorji v. Akuhai (22) it was 
held hy Shah, J.. that the lligli Court had 
jurisdiction to entertain a suit by a mort- 
gagee to enforce the mortgage against pro- 
perty (-utside the local limits of the ordi- 
nary original civil jurisdiction, against a 
mortgagor living outside the jurisdiction. 
His Lordshij) referred to the decision of the 
Privy Council in Hareyidi'a Lai Roy v. 
Ilari Dasi Deln (M), which it was contended 
overruled llolkars case (1) and said (i>age 
510*) :— 

“Speaking for myself I find it difficult to 
reconcile the view taken by their Lordships 

in Uarendi'a Lai Roy v. Ilaid 

Dassi Debi (14) witli the decision in Vesh- 
vayyti'ao Uolkar v. Dadabhat Cursetji (1\" 
Butasthe decision in Venkatyao Sethu- 
pathy V. Khiviji Assur Vivji {20) was sub- 
sequent to the decision of the Privy C’ouncil, 
though it made no reference to it, tlie learned 
Judge considered that the later decision of 
the Appeal (’ourt was binding upon him. 

In Rajah Kotakal v. Malahay' Tiiyxber Co. 
(23). Fawcett, J., held tliat a suit to declare 
a charge upon lands outside the jurisdic- 
tion was not a suit for land, thougli if the 
land was within the jurisdiction it would 
he a suit for land so as to give the High 
(’’ourt a jurisdiction whicli it would not 
otherwise have had. I find it difficult myself 
to reconcile this decision with the decision 
of the same learnerl Judge in Yesiivadabai v. 
Jayiardhan Rayhunath Warik (17) but 
Fawcett, J.. satisfied himself tliat this could 
be done. He thought that when the land 
was outside the jurisdiction the words “suits 
for land" in cl. 12 should he read subject to 
tlie qualification that the Bombay High 
Court had a jurisdiction in personam, simi- 
lar to that exercised by a Court of Equity 
in England and by a (’ourt under 

the proviso to s. 16 of the (’. P. 1908. 

There may he some justification for say- 
ing that the Court has jurisdiction to de- 
clare in favour of A that he shall have a 
charge on the property of B outside the 
jurisdiction and to restrain B from dealing 
with the property if B resides within or 
has property within the jurisdiction, so 
that obedience to the decree can he en- 

(22) 80 Tnd. Cas. 1007; 20 Bom. L. R. 539; (1921) A. 
I. K. (B.’» no. 

(2.3) 80 Ind. Oas. 1019; 2C Bom. L. R. 541 ; (1921) A. 
I. R. (B.)412; 4 8 B. 02 5. 
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forned by arresting B or attaching his pro- 
perly, but the plaintitl* asked for an order 
for sale in d.d'aub of ]-)aytnent uiitlie trial 
of the preHrninir\' issue regar'Ung jurisdic- 
tion. d'he learned Judge declined to deal 
with the <piestion whetlier a suit to en- 
force the charge by s.ile of laud could l>e 
sai I to be witlun the personal jurisdiction 

111 J''r<n)Ial Tribhiiwaudns v. Gftruhlns 
Dainodar {’2\) Pratt, J., held that the High 
Court had no jurisdiction to grant a rte- 
claration as to who out of two or more com- 
peting mortgagees was a prior mortgagee, 
when the property mortgaged was ouside 
the jurisdiction of the (’ourt. His own 
o])inion was that Ilolkar'i^ case. (P had lieen 
overruled liy the Privy ( 'ouncil in Ilarendra 
Lnl liuy V Ilm'i Dassi Dvhi (14) but by 
virtue of the decision of the A])peal ( 'ourt 
in Venktrno Sathupathy v. Khimji Assur 
Virji {20) he was constrained to liold that 
HoKcar's case ( 1 1 was still good law. 1 lowever 
lie considered that the declaration the 
plaintiff asked for wa.s not within the eipiit- 
able jurisdiction assume<l by the JHiglish 

(’’oiuts in such cases on the autlioritv of 

% 

Vayhoji v. Cainaji il2) since no privity 
on the ground of contract, trust or fraud 
■was established between the plaintilf and 
the 2nd defemlant. 

Whether a suit for specific performance 
of a contract for sale of land outside the 
jurisdiction can lie in this High (’ourt at 
the instance of the purchaser lias not been 
expressly decided. 

in Jamshed Khodamm Irani v. Burjorji 
Dhunjibfiai (25) the plaintiff sued for speci- 
fic performance of a contract by liim for 
the purchase of land outside the limits of 
its ordinary original civil jurisdiction. 
No issue was raised on the iiuestion of 
jurisdiction and a decree was eventually 
passed in favour of the plaintilf, though 
it might be considered that such a decree 
would involve the conveyance and delivery 
of land. 

I now come to the cases cited which 
have been decided by the High Court of 
Calcutta. In Delhi and London Bank v. 
Wardie (5), the plaintiff filed a suit against 
the trustees of a certain deed executed by 
two of the defendants conveying inter alia 

(24)88 Ind. Cas.92: 27 Bom. L. R. 570; (1025) A. I. 

R. (B.) 33:r 

. (25) 32 liid. Cas. 246; 18 Bom. L. R. 163; 30 M. L. 
5. 186;3 L. W. 23 j; 10 -M. L. T. 184; 14 A. L. J. 225; 
a916) 1 M. W. N. 229; 23 C. L. J. 358;A0 C. W. 744; 
iiOB. 289; 43 LA. 26 (P. C.). 


property outside the jurisdiction of the 
Higfi Court upon certain trusts, praying 
that the trusts of the deed might be carried 
into effect that tlie trustees might be re- 
lieved and a Jieceiver appointed to carry 
out the trusts under the orders of the Court. 
After refeiiing to I\>ni v. Lnrd Baltimore 
ih., B'lynn v. Moscsl'A)) and Bayet v. Ede (b) 
their Lord.-'hips said (page 203*) ; — 

“ Hut tliose (uises are all more or less 
(list ingui>hable from the jiresent, which de- 
pends not so much upon the jurisdiction 
generally exercised ljy Courts of ICquity, as 
upon whether this suit is lu'ought sub- 
stantially ‘for land’: that is, for the purpose 
of acquiring title to, or control over, land 
within tlie meaning of a particular clause 
in the ('liarter; and we think, having re- 
gard to wliat is the real object of the suit, 
and to what are the j'iglits and contentions 
of the respective parties, it is impotsil>le 
to say that this is not substantially a suit 
for land. 'I'lie express purpose of tlie 
suit is to compel the sale of the whole of 
the land conveyed hy the trust deed.” 

In J uyyernauih Dossx. Brijnath Doss (Ih) 
it was held that a suit to recover title- 
deeds, although it might involve a question 
of title, was not a suit to obtain posses- 
sion of land or to deal in any way witii 
the land itself within the meaning of the 
C'haiter. In Sreertath Roy v. Cally Doss 
(Ihosc (0) the defendant borrowed Ks. 4, GUO 
from the plaintilf and agreed to execute 
a mortgage of land beyond the jurisdiction 
of the Court. It was held that so far as 
the suit was a suit for siiecific perform- 
ance of the agreement with respect to land 
the Court had no jurisdiction, but that in 
the circumstances of the case a money 
decree would be passed for the return of 
the Ks. 4,CK)0. 

In Dind Mortyaye Bank v. Sudurudeen 
Ahmed (27) a vendor sued in the High 
Court to enforce inter alia the specific per- 
formance of a contract entered into by the 
defendant for the purchase of land out- 
side the jurisdiction and in the alternative 
for damages. On settlement of issues an 
issue was raised whether the Court had jursi- 
diction to try the suit. Trevelyan, J., said 
(page 3()G ) : — 

"Ic seems to me that, having regard 
expressions used in Kellie v. Fraser 

(26) 1 Hvde284. 

(27i 49 C. 35(?; 9 ind. Dec. (n. s.) 683. 

(26i 2 (■’. 4 15; 2 Ind .hi r lUi: I Ind. Dae, 

♦Cage of 1 C- — [Ed. 

tPage of 9 C. — [Ed.[ 
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and Delhi and London Ba7ik v. Woy'die 
(5) as to the meaning of a ‘suit for land,’ 
that there is a distinction bellveen a 
vendor's suit and a purchaser’s suit for 
specific performance. The question as to 
whether a purchaser's suit would lie is 
one which I need not decide here.” 

Then after considering llolkars case {l) 
and the English cases cited before him, 
his Lordship said (p. 367*): — 

“I do not think, myself, that this case 
depends. . .entirely on what is a “suit for 
land' within the meaning of the Letters 
Patent.. .[ do not think that this a suit for 
land. It is not a suit to sell oi' acquire 
possession of or title to land in any sense 

I decline to hold that wherever land 

has anything to do with a suit it is, there- 
fore, a ‘suit for land’. ..I hold that, having 
regard to everything except para. (6) of 
the prayer of the plaint [a prayer for sale 
and application of the sale-proceeds in 
Compensating the plaintiff], this is not a 
suit for land. I am inclined to hold that, 
BO far as that paragraph is concerned, this 
is a suit for land, but it is not necessary 
to determine that question now, as the 
right to relief under that prayer cannot be 
determined until the facts are found 

In Hara Loll Banerjec v. Nitambini Debi 
(29) the plaintiff a'lked for an account and 
administration of his grandfather s estate, 
the whole of the immoveable property’ of 
which was outside the jurisdiction, and 
the construction of the Will of his grand- 
father. tiarington, J., said (page 3221): 

“The question is, having regard to the 
reliefs asked for in this Court, d )es it come 
within the description which I have just 
read? (that is to say, a suit brought for the 
purpose of acquiring the possession of, 
or establishing title to or an interest in 
the property — the subject of the dispute). 

I confess. I think it does. It appears to me, 
where the plaintiff says under a Willi am 
entitled to immediate possession of im- 
moveable property, construe that Will and 
declare ray rights, it is impossible to say 
that he is not seeking to establish a title to, 
or a right in, the immoveable property, 
and. if that is so. his suit falls within the 
terms of cl. 12 of the Charter, and there 
is no jurisdiction to entertain it, if the 
immoveable property is outside the juris- 
diction of this Court. The jurisdiction of 

129) 29 O. 315. 

' 19 C.—El.]\ 

I'Page of 29 0. — [^Ka.] 
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this Court... is limited by tlie express terms 
of the Charter. The question, therefore, 
has to be decided by reference to the words 
of the Chiarter and not bv a consideration 
of the jurisdiction exercised by Courts of 
Equity in England.” 

But in Srinivam Moorthy v. Vcnkatava- 
rada lyenyar (39) it was held that a suit 
by three executors against a fourth for the 
administration of the estate including im- 
moveable property of a deceased person 
which was out3i<le the jurisdiction was not 
a suit for land. 

In L'fdna Collb'ry Co., Ltd. v. Bipin Bihai'i 
Bose (31) the ])laintilf sued for damages 
owing to the defendant having carried 
away coal from their land. Fletcher, J., 
said (page 751*): — 

“It seems to me that so far as tlie same is 
a suit to recover damages arising out of a[i 
action for trespass to land, that is a suit 
for land. ..In England it has alway.s been 
considered as a suit for land.” 

'Vhe reason being, as the learned Judge 
points out, tliAt it would become necessary 
that the title in respect of the coal would 
have to l)e gone into to ascertain whether 
the defendant had a right to break through 
or not. In Sudanidili Coal Co., Lt<L. v. 
Empire Coal Co., Ltd. (32) it was held that 

the expression “suits for land or other im- 
moveable property” in cl. 12 of the 
Charter of 1865 could not be construeil as 
limited to suits for the recovery of land iix 
its strict sense, but must be extended to 
a suit for compensation for wrong to land, 
where the su tstantial question is a right 
to land. Fletcher, J., following the decision 
iti the last cited case, dismissed the suit. 
The plaintiff appealed. In the course of 
the arguments Jenkins, 0. J., remarked 

(p. 945t):— 

“At the time the Charter was passed 
the C. P. C. of 1859 was in force. The 
section in that Coda referring to ‘suits for 
land’ was subsequently replaced by similar 
sections in successive Codes. Section 16 of 
the present Code describes what was meant 
by ‘suits for land.’ ’’ 

And again (p. 950t)' — 

“It appears to me that the test proposed 

(■30)11 Ind. Cas. 417; 38 I. A. 129; 13 Bom.L. R. 
520- 13 C. \V. N. 741; 8 A. L. J. 774; (1911) 2 M. W. N. 
375- 11 C. L. J. 61; 21 M, L. J. 659; .34 M. 2j» ; 10 M, L. 
T. 263 (P. C.). 

(31) 17 lad Cas. 500, 3.) C. 739. 

j :V 2)31Ind.Ca.s..581;42 0. 942. 

*Page of 39 C. — 

fPageB of_42 0.— [i'tt.J 
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hy cl. 12 is not one of form but one of sub- 
stance. A suit brought in trespass for 
the purpose of having title to land tried 
is a suit for land." 

And in giving judgment his Lordship said 
(l>a:re 051*): — 

“The question is what was intended by 
that expression [‘suits for land or other im- 
movpal)le property']. It appears to me 
that it was not a mere formal test that 
was lu'oposed— a test to be determined by 
1 he precise form in which a suit might be 
framed: but that regard was to be had to 
the substance of the suit, and 1 cannot 
help thinking that the jiarticular expres- 
sion was used, because there was its 
e(iuivaleiit in the l\ (\ of lt<50, s. (>. 
Indeed, it is a matter of common knowledge 
that tlie LSecretary (^f State's despatch for- 
warding the Letters Patent to this Loui-t 
makes special reference to that circum- 
stance. The course of decisions on tlie 
(’barter shows that the description cannot 
be limited to suits for the recovery of land 
in its strict sense, and as to that there can 
be no dispute; and, running on jiarallel 
lines with that, we find the P. C. of 1859 
developetl in 1877, so as to embrace a 
number of topics which perhaps would not 
in strictness be regarded as /(u- huul, 
and it is instructive to observe what they 
are." 

In Xalum Lakshimikantham v. Krishtta- 
s}V(ni}ij Mudalinr (33) Moore, J., preferred to 
follow the decision in In the matter of the 
petition o/S.J. Leslie (31 ) rather than the 
decision in VenJ:oha Balshct Kasar v. Ram- 
hhaji Valad Arjun (2) and held that a suit 
to enforce a mortgage by deposit of title 
deeds of proiierty outside the jurisdiction by 
sale of the lands was a suit for land within 
tlie meaning of cl. 12 of the Letters Patent, 
tlis Lordship considered that a suit for land 
included any 5suit in which a decree was 
asked for operating directly upon the land 
and, therefore, included any suit brought 
to enforce a security upon the land and 
that the phrase “suits for land or other 
immoveable property,” as used in cl. 12 
of the Letters Patent, included all suits 
mentioned in clauses (a) to (f) in s. 16 of 
the C. P. C. InSundra Bai Sahib v. Tiru- 
mal Hao (18) the plaintiff prayed that main- 
tenance might be charged on certain 
specific land. It was held that the plaintiff 

asked for a decree which would operate 

(33)27 M. 157. 

^34) 9 B. L. R. 171; 18 W. K. 269. 

”” •Fage of 42 C.— 
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directly on the land, if the decree were 
passed it would be a decree against that 
land, and the decree might be framed 
so as to provide for a sale if the defendant 
failed to pay. Tlie suit then was a suit for 
land. It is curious to note that the learned 
Judge appears to have been of oninion that 
Ilolkdv's case (l)and Sorahji {lursetji Sett 
V. Rattonji Dassahhoy Karani (11) were 
considerably shaken if they had not been 
overruled by the later decision in Vaghoji 
V. Camaji (12). 


Lastly, there is the Privy Council decision 
alreadj' referred to, llarendra Lai Roy 
V. Ilari Dasi Debt {II). The main (luestion 
there was whether there had been a fraud 
committefl in registering the deed in Cal- 
cutta on the ground that jiart of the pro- 
perty conveyed was in Calcutta, which was 
contrary to the fact. It does not seem to 
have been seriouslj^ contended that if none 
of the lu'operty was situate within the juris- 
diction, the Court would have had jurisdic- 
tion to deal with tlie suit which was on a 
mortgage-bond. I doubt very much whether 
thecase was cited in \^enkatrao Sathupathyw 
Khimji AssnrV irji (20) asit was really decid- 
ed on the question of registration. I have 
not the slightest hesitation in holding that 
a suit on a mortgage, as this is, is a suit 
for land within the meaning of that ex- 
pression in cl. 12 of the Charter. I 
entirely agree with the long series of Cal- 
cutta decisions to the effect, as summed up 
in the words of Jenkins, C. J., that regard 
liad to be had to the substance of the suit. 
The Judges of the Calcutta and Madras 
High Courts have declined to follow the 
specious argument that because in 
certain classes of suits, though they are 
suits for land, a Court of Equity in England 
will grant relief in therefore, such 

suits cease to be suits for land so as to 
exclude them from the meaning of that 
expression in cl. 12 of the Charter. I think 
the difference between the two views may 
be expressed thus. Calcutta and iladras 
look to the relief actually claimed in the 
suit. Bombay considers the possibility of 
a decree being passed in personam. I do 
not for a moment dispute the powers of this 
Court to pass a decree in personam in spite 
of the fact that tiie suit relates to land out- 
side the jurisdiction. Such a power is ex- 
pressly granted to (he subordinate Courts 
bys. 16 of the C. P. C. If the plaintiff asks 
for relief against the defendant onB”, the 
Court has jurisdiction though the suit ro- 
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lates to property outside thejurisdiction. Rut 
he cannot, when asking for relief against 
the property, claim that the suit is not a 
suit for land, because he is also asking or 
may be entitled to ask for an order which 
can be enforced personally against the 
defendant. ]Mr. Mulla in his notes to s. l(i 
of the C. P. C. in the 5th Edition analysed 
very carefully the different classes of suits 
in personam. lie divided them into two 
main divisions ; 

(1) Those in which the relief can be entire- 
ly obtined by the personal obedience of the 
defendant. 

(2) Those in which the relief sought can 
be obtined only partially by the personal 
obedience of the defendant. 

The second division is again divided into 
two sub-divisions : — 

(а) Cases of contract, fraud and trust. 

(б) Other cases. 

Premising that the person or the personal 
property of the defendant must be within the 
jurisdiction he pointed out that (’ourts of 
Equity in England will exercise jurisdic- 
tion in cases coming within the headings 
above (1) and (2) (a) whereas only suits fall- 
ing within the division (1) fall under the 
proviso to s. 10. It is this difference which 
I think, with all due respect. Fawcett, J., 
failed to notice in Raja Kotakal v. Malabar 
Timber Co. (23) uhen he appeared to think 
that thejurisdiction given to the subordinate 
Courts by the proviso to s. 10 of the Code 
was the same as the jurisdiction^ in per- 
sonam exercised by the Courts of Equity in 
England. So chat, in my opinion, we cannot 
read into cl. 12 of the Letters Patent 
anything more than the ])roviso to s. 10 It 
must follow that if my view of the proper 
construction to be placed on cl. 12 of the 
Letters Patent is correct, the present suit 
filed by the plaintiff against the seciid 
defendant who resides outside thejurisdic- 
tion asking for a sale of the mortgaged 
properties also outside the jurisdiction 
in default of payment of the amount 
due on the mortgage is not competent. 
We have, however, to consider whether 
in spite of that oi)inion we should 
not give effect to th.' doctrine of stare 
decisis. We have been told by the Advo- 
cate-General that a decree passed witli- 
oiit jurisdiction is a nullity and that if 
we decide in this case that the Court has 
no j urisdiction to hear the case, all thepie- 
vious decrees of this Court passed in moi t- 
gage-decrees where the mortgaged proper- 


ties were outside the local limits would 
become nullities aud the titles of persons 
who had brought properties in j)ursuance 
of such decrees would become clouded. 
The authority cited for that proposition 
was Rajlakshmi Dasscc v. Katyaijani Paste 
(35). In that case a suit was intentionally 
undervalued. The defendant raised no 
objection and the suit was tried. The 
appeal was tiled before the District Judge 
instead of before the High Court and the 
District Judge decided the appeal by a 
consent decree. The plaintiff' then filed the 
suit before the Court lu’aying for a declara- 
tion that the consent decree to which she 
was not a party was in no way binding upon 
her. Tlie first ground on which the i)laiiit- 
itf relied was that the District Judge had 
no juris Hction on the subject-matter of 
the litigation. The plaintiff was not success- 
ful in tlie Trial Court. In aj)|)eal to the 
High Court the learnetl Juilges considered 
that as the subject-matter of the suit was 
over Rs. 1, 37,01)0 the consent-decree made 
by the District Judge was made wholly 
without jurisdiction. They did not feel them- 
selves called upon to consider what the 
effect of such lack of jurisdiction would })e 
upon the decree in so far as the j)artie9 
tliereto were concerned, but it was mani- 
fest that a stranger who was interested 
in the property affected by the decree could 
obviously ask for a declaration tliat the 
decree was a nullity. It was an elementary 
])rinciple of law that if a Court had no 
jurisrlictiou over the suljject-matter its 
jiulgments and orders were mere nullities 
and might not only be set aside at any 
time by the CouiT in wiiich they were 
rendered but be declared void in every Coui t 
in which they were presented. The authori- 
ties cited for this proposition were: Fo- 
ffiison V. Molion ('Sib, Rriscoe v. Stephens 
(37), Buchanan v. Rucker (38), Attorney- 
General v. Ilotham (3!)), Perkin v. Proctor 
(10), Ex parte Kinniny (11) and Broivnv. 
Compton (-12). 


(3jy 12 In<l. Oas. HU; .'D C. 

(:io) 11 1- I'*’- 52 li. U. 

j (2 n. 110: it. ;]s2. 

{;}7' (1S2-U 2 Hinjf. 213; 27 It It. .■yj7; I) 
L J. (o. H.) O. H. 2J7; 13J K. It. 268. 

<38) (1808) 0 Ivist. 11)2; U It. It. 531, I 


301; 3 P. & D. 
Moore. 413; 3 
Camp. G3; 103 


K. K. alG. 

(.31)) (1«2.3) T. c-c Id 200; 24 R. R. 21; 3 Russ. 115; 37 


10 R la// 

(iO)a/G8) 2 WiU. K. n. 382; 9.5 10, R. 871 

(41) (1847) 4 C. H. 507; 135 10. R. GO.'). 

(42) (1800) 6 T. R. 424; 101 10. R. 14G0. 
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Tn Uris'^oc y.Sf*^pheih^'M) the plaintiff had 
sued in an inferior (’oiirt in wliich judg- 
ment had h'^en £:iven a^iirist him. It was 


held that he eould hi'ing another aetion 
(^'ourt having jurisdietiiai. 




‘h'^) it was 


in a 
lield 


tlr.it llu' 1 iw will nnt r.iise an assumpsit 
up'Hi a ju Igmeiit olNaitied \>y default in 
one of ttie r’olonies against a ])arty who 
i]]);)n the face of the in'oceedings appeared 
only to have been served hy nailing a 
copy of the declaration at the Court llouse 
Door. 

In Aft'irnc)p(ii.iier<il v. Uofliam foO} upon 
an information to set aside a lease for 
ninety-nine years of charity latuls the 
defendant set up a title a<lverse to the 
leas'^. Apart from the merits it was held 
that the d.idendant eould not dispute the 
title while in possession, wlmn a limited 
Tribunal took upon itself to exercise a 
jurisdiction which did not belong to it and 
decifled ui>on matters with respect to which 
it liad no authority. Its flecision amounted 
to nothing atnl no party could in the least 
V)e bound by it. 

In Ex parte Kinniny {-W) it was held that, 
when under 8 A d A ic. c. 12* . s. 31. a Judge 
of an inferior Court of record had upon 
proof of a del)tor's ability to pay made an 
order for payment of instalments, he could 
not after default grant a warrant of im- 
prisonment without giving the debtor an 
opi)ortunity of being heard. 

in Broicnv. Compton (42; there was an ac- 
tion of debt against the vSheriff for the escape 
of a prisoner. In justification the order of 
a Court not having jurisdiction was ideaded, 
but juflgment was given for the plaintiff’. 

In Fcnjjison v. Moho7i (3(>} the plaintiff 
brought an action of <lebt on a foreign 
judgment. It was held that though the 
defendant could not emtest the merits of 
the action or the propriety of the decision, 
he could show that the Court had not pro- 
perly jurisdiction over him. 

It will be seen that none of these cases 
directly assist the iiroposition the Advocate- 
General wished to advance. If we hold 
that this is a suit for land so that the 
Court has no jurisdiction we do not say 
that this Court had no jurisdiction in the 
various cases which have been cited in 
which it has held that it had jurisdiction. 
That would be beyond our power. We 
only decide that those cases are ^ not 
binding upon us for the purpose of our 
present decision. If it was open to 


anyone interested to dispute the validity 
of those decisions as having been passed 
without jurisdiction, it is still open to 
them to make tlie attempt whether we 
decide in tliis case that we have or have 
not jurisdiction. Put in another way the 
question whether the Courts in those cases 
had jurisdiction or not does not depend 
upon our decision in this case. It was 
also suggested that any purchaser of pro- 
l)erty outside the jurisdiction under a decree 
of this Court miglit now seek to get rid 
of his purciiase on the ground that the 
decree was a nullity. 1 doubt whether there 
is the remotest possibility of anyone being 
so rash as to make such an attempt. It has 
not been the case of an inferior Tribunal 
anogating to itself the jurisdiction of a 
superior 'Tribunal or of the Courts of one 
country being asked to ])ass a decree on a 
judgment of the Courts of anotlier country. 
This Court construed its Charter in order 
to decide whether it had jurisdiction, and on 
liiat (juestion it had jurisdiction to decide 
right or wrong. However that may be, I do 
not see how the prospect placed before us by 
the Advocate-General of such suits being 
filed can deter us from holding tiiat we 
have no jurisdiction to try this suit when 
we think the words of our Charter provide 
an absolute bar. 

Reference may usefully be made in 
this respect to the case of Xa?'o llari v. 
Anpurnabai (43) where West, J., said at 
page 171*: 

“The order of the one Court (the District 
Court) as of the other (the High Court) 
binds a person generally subject to the 
jurisdiction until it is reversed or set aside, 
and c-in be questioned only in the ways 
provided by the law. In a recent case, the 
Master of the Rolls thought it a good answer 
to an application founded on the Court’s 
having sold property without jurisdiction 
that there was a decree standing unreversed, 
and directing the sale, iS/ced v. Preece (44). 
The order, which if beyond the jurisdiction 
might have been got rid of by proceedings 
directed to that object, was not allowed to 
be canvassed in a collateral inquiry." 

The Advocate-General also told us that 


mortgagees had advanced money on pro- 
perties outside the jurisdiction on the 
faith of the decision that suits on mort- 

(43) 11 B. ICOn; 11 lud. Jur. 261n; unrep P. J. B. H. 
C.(18r4-75) 23o: G Ind. Dec. (N. s.t 105. 

(44) (1S74) IS E 1 . 132 at p. 196; 43 L. J. Ch. 22 

Uy K. 432. 
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gages would lie in the High Court. That 
again could not, in my opinion, provide an 
excuse for our assuming a jurisdiction which 
was not given to us by law. 

Still it may be considered whether the 
construction put upon cl. 12 of the Letters 
Patent by the Court in nol}ca7''s case (1) 
should not be allowed to stand even though 
we think it wrong, because thirty-five years 
have passed since it was decided and it 
would really be a matter of convenience to 
the public that we should accept it as 
correct and assume a jurisdiction which 
we do not believe we possess, a course 
of action which I must confess would cause 
injury to none. The objection in this case 
to adhering to so easy a road out of the 
difficulty lies in the fact that wo cannot 
find the slightest foundation for the exer- 
cise of our equitable powers. \\e cannot 
by any process of argument claim the 
right to make orders against the person 
of a party outside the limits of our jurisdic- 
tion. . 

The constitution of the Courts in this 

Presidency is entirely different to the con- 
stitution of the Courts in England, where 
the High Court of Judicature exercises juris- 
diction over the whole of England. Here 
eachDistrict Courtis a Court of general civil 
jurisdiction, and there is no warrant for the 
High Court to exert its equitable powers 
against persons residing within thejurisdic- 
tionof the District Courts. lam aware that we 
are bound to attach the greatest importance 
to the doctrine of stare decisis^ but, in my 
opinion, that doctrine can be no authority 
for our establishing so novel a proposi- 
tion. In my opinion we should hold that 
the Court has no jurisdiction to try this 

suit. - 

z. K. Order accordingly. 
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— Appeal — Death o/ one respondent -Legal representn- ^ 
tives not bi'ought o7i record — Abatement, exterit of. 

Ill a suit for joint possession of property brou^?lit 
by a nutnber of plaintiffs it is j>ossible in appeal to 
(Usniiss the claim of some plaintilYs and to uphold the 
decree in favour of the otliers. The decree passed in 
such a suit is a joint decree, but Ihe rights of 
the claimants .nre distinct and can be considered in- 
dividually anti disposed of separately. Where, there- 
fore, during the pendency of an appeal against sucli 
a decree, one of tlie plaintiffs-respontlents dies and his 
legal representatives are not brought on the record 
ivilhiii the ])rescrib.id period, the appeal abates only 
as against the deceased respondent and not as against 
all of them. [p. 860, col. 2.] 

Second appeal from a decree of Uie 
District Judge, Jhansi, dated the 25th 
January 1923. 

Dr. C. Vaish, for the Appellants. 

Mr. A. SanyaL, for the Respondents. 

JUDGMENT. 

Sulaiman, J.— A preliminary objec- 
tion has been taken on behalf of the re- 
spondent.s that this appeal has abated 
as a whole. This appeal arises out of a 
suit brought by two plaintiffs Sheo Din and 
Debi framed as a redemption suit. The 
Coui’t of first instance decreed the claim 
holding that the mortgage had been estab- 
lished. An appeal was preferred by the 
defendants and there was a cross appeal by 
the plaintiiTs. Both these appeals have 
been dismissed. The learned Judge has 
come to the conclusion that the mortgage 
has not been satisfactorily proved by the 
plaintiiTs, but he has repelled the contention 
of the defendants that they have been in 
adverse possession of this propert}’. He has 
come to the conclusion that the defendants 
possession has been permissive ainl that 
they are licensees. He was inclined to 
allow the plaintiiTs a decree for possession 
without any consideration as to the payment 
of the sum offered by them. But as in their 
appeal they had not challenged that part of 
the decree he did not try to disturb it. Ihe 
rf.Riilt was that he dismissed both the 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 020 of 1923. 

November 12, 1925. 

Present: — Mr. Justice Sulaiman 
and Mr. Justice Mukerji. 
NARAIN DAS and others— Defendants 

— Appellants 
versus 

SHEO DIN .VND another— Plmntiffs 

Respondents. 

Civil Procedure Code (Act V of PIOS). 0. XXII, 
4 Suit for possession by several plaintiffs— Decree 


appeals. 

The defendants preferred an appeal to 
this Court impleading both tlie idaintiffs. 
During the pendency of the appeal Sheo 
Din respondeat died and no application to 
brin" his legal repi'esentatives on the record 
was made within the time allowed by law 
It is admitted before us that Sheo Din and 
Debi did not form members of a joint Hindu 
family with rights of survivorship inter se. 

cun be no doubt that tlie appeal 
must abate as against Sheo Din deceased 
and his legal heirs. The question is whe- 
ther the appeal must be deemed to have 
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abated as regards the respondent Debi aNo 
or not. 

I’nder the old C. P. C. no doubt in a 
niiaiber of cases it was hell lint where a 
j )iiit de-iree Irn l).^e:i passed and Ihe de- 
fendant aip.eals against the i)laintitYs l)i.it 
fails to iniplea'l one of them or to bring his 
heirs on the record witliin the time allowed 
by law the whole ai^peal abited. d'lie 
woivds of the old s. 3(o were wide enough 
to cover this position. I’adcr the new Co^le 
some amendments liave been introduced 
which require consideration. In the first 
place in (.). I, r. 1) it is specifically provided 
tint no suit shall be defeated by' reason of 
misjoinder or yTon-joIndc r of ]iarties ami 
tli-c Court may in every suit deal witli the 
m itter in controversy so far as regards the 
rights and interest of tlie i>arlies before it. 
dhieii in (). XXir, r. 1, sub cl. 3 it is provi le 1 
that if no a]tp!iead )n to bring the heir of 
tlie deceased defendant has been made in 
time the suit shall abate us- the de- 

eeasid dt/cndfinf. We liave a similar pro- 
vision in r. 3. subad. 2 wh-na plainfilT dies. 
These rules have bee i made applieable to 
appeals. On the face of these rules it is 
clear that when a resijondent dies and ids 
heir is not brought on the lecord within the 
time then the aptieal abates as against the 
decea-^ed. 

Of course, there may sometimes be ca.ses 
wlicre in the absence of one )>aity to Ihe 
cas^ the Appellate Court linds itself help- 
less to decide the matter in coiitntversy. 
Cases of this kind may arise ia partition 
suits and suits for dissolution of fiartner- 
ships where it may be said tliat in the 
absence of one of the parties jointly in- 
terested a partition or dissolution cannot 
be made. The same principle has been ex- 
tended to pre-emption in the case of Imam- 
lid din V. Sadara (1) which was followed 
with some ditlerence of ofiinion in the case 
of Wajid All Khan v. Vuran Sin<jh (i?).but 
the circumstances of a pre-emption suit are 
peculiar and do not necessarily apply to a 
suit for recovery of possession either on 
payment of money or without any such 
condition. 

When a suit for joint possession of pro- 
perty is brought by more than one ]>lairit- 
iffs and a decree is obtained in the first 
Court it is open to the defendant to chal- 
lenge the right of any one of t!ie plaintiffs 

(1) 5 Ind. Oas. S.17; 32 A. 3 )l: 7 A. L. J. 228. 

(2) 85 Ind. Cas. GO; 47 A. 100. 22 A. L. J. 931; L. R. 

0 A. 39 Civ.; (1925; A. 1. K. (A.) 108. 
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altlioiigh he may not be in a position to 
challenge the rights of the other co-plaint- 
iffs It is, therefore, conceivable that he 
may choose to appeal only as against one 
of such claimants and not suhstantiallv as 
against the other.9. He may have good 
reason not to appeal against some as he may 
have c )mpromised the dispute widi them 
or it may be his interest to got ri-l of some 
of the claimants if lie cannot get rid of 
all. Ju any case very often an Appellate 
C jurt may uphold the decree in favour of 
some of the plaintiff's an 1 may dismiss the 
claim of the other jdaintiffs. It, therefore, 
S'^ems to me that in a ci'C for joint fiosses- 
sion of property brought ijy a number of 
plaintiffs it is [)o-i.sible to dismiss tlie claim 
of some and iqihold tlie decree in favour 
of tlm others. 'I'he deci'ee is certainly a 
joint decre':', but flie rights of claimants 
are distiuet and fMu be cirisidcred in- 
divi<hiallv and disposed of sei)aratply. in 
this view of the matter, there being no 
express provision directing that the whole 
a;)peal should aiiate, it seems difficult rn-v 
to hold that the present apf>olIarit cannot 
ask this (^ourt to dismiss the claim of Dehi 
even though he ni iy not be in a imsition to 
challenge the decree in favour of the de- 
ceased Sheo Dili, d'he onlv case under the 

% 

present ('ode where in a suit for joint pos- 
session tlie principle of the integrity of a 
joint decree has l»een applied which has 
lieen brought to onr notice is (he case of 
Tcj X a rain Sahu v. Dal Ham Saha (3). dhe 
learned Judges of the Patna High (’ourt 
did not consider the eff'ect of the amenu- 
ments in the new (’ode hut merely follow- 
ed a pi’evious ruling of the (’alcutta High 
Court reported in Basir Sheihdi v. /dic/e 
Kati}}) (4\ In this latter case also the 
amendments were not considered hut two 
previous casc-s under the oM Code were 
simply followed. It is unnecessary to con- 
si let* the CIS? where a joint money-decree 

has been passed in favour of several plaint- 
iffs. A case like that arose before the 
Lahore High Court in Sardiri L'll v. 

Lai (5). 

Kven if this appeal were allowed th® 
result would simply be that Dehi would lie 
disentitled from executing his decree ao 

(3; G9 lad. Cis. ni>4: 1 Put. G)9; ( 1922) A. I. K- 
G0>; I I>. L. T. 170; a023) Rat. 207; 1 Pat. 

103. 

(R 2S lad. Cas. 70.-^; 19 O. W. N 290. ,,t 

(5> 57 Ind. Cas. 190; 1 L. 225; 1 L L. J- — 

P. L. K. 1920. 
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his right thereunder would he extinguish- 
ed. This may not necessarily affect 8heo 
Din and his heirs who may be allowed to 
execute the whole decree or at any rate a 
part of the decree. 

I would, therefore, overrule the prelimi- 
nary objection. 

Coming to the merits of the appeal the 
main point urged before us is that the lower 
Appellate Court has made out a new case 
for the plaintitYs in holding that the de- 
fendants are holding possession as mere 
licensees. The plaintiffs alleged themselves 
to be the original proprietors. The defend- 
ants never disputed the original title of 
the plaintiffs. The plaintiffs alleged that 
the defendants were put in possession by 
their predecessors as mortgagees. The de- 
fendants denied the very existence of the 
mortgage and set up adverse possession. 
The Court of first instance liad found the 
existence of title in favour of the plaintiffs 
and had not accepted the plea of adverse 
possession inasmuch as it found them to 
be holding possession as mortgagees. 

On appeal the learned Judge has found 
that the mortgage is not proved, lie has 
found that the Uefendants have not proved 
their adverse possession. He has further 
found that the defendants’ predecessor was 
put in ijossession with the leave of the owner 
and that there are written admissions avail- 
able which destroy the plea of adverse pos- 
session. It is obvious that the decree has 
been upheld on the main ground that the 
title rests with the plaintiffs and that the 
defendants have not established their 
adverse possession. It was not really a 
new case set up for the first time. Uhe 
appeal accordingly has no force and 1 would 

dismiss it with costs. 

Mukerji, J. — There were two respond- 
ents in this appeal 8heo Din and Debi. 
They brought the suit out of which this 
appeal has arisen for redemption on the 
allegation that an ancestor of their vendor 
mortgaged the property in suit to an ancestor 
of the defendants, who are the appellants 
before us. They alleged that the mortgage 
money was a sum of Ks. 191) and they offer- 
ed to pay the same. 

The suit succeeded in its entirety in the 
Court of first instance which found that 
there subsisted a mortgage. There were 
two appeals, one by the plaintiffs, on the 
question of costs and the other by the de- 
fendants, who dispute the right of redemp- 
tion, on the ground that there was no mort- 
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gage at all. The defendants had also set 
up a title in themselves by adverse posses- 
sion. The learned District Judge found 
tliat the evidence that was adduced to 
prove the mortgage was not admissible, be- 
cause, if a mortgage subsisted, it must 
have been created by a registered document. 
Xo registered document was produced. A 
certain statement made in the year 11)01 by 
an ancestor of the defendants was put into 
evidence. There, he had stated that he was 
holding as a martgagee and he had als() 
stated the terms on which he held. The 
learned Judge was of opinion that the 
admission of Can ga Prasad, for such was 
the name of the man, was not good enough 
for establishing a mortgage, though it was 
good enough to show that the ancestor of 
the defendants came upon the land with 
the permission and leave of the plaintiffs 
predecessor- in-title. The learned Judge 

remarked tliat in the circumstances the 
plaintiffs were entitled to succeed on their 
title and it was fortunate for the defend- 
ants that they had got an offer of Ks. 199.3 
In this Court ttie defendants appealed 
and the main contention of tlie learned 
Counsel for the appellants is that the learned 
Judge haschanged the case set up by the 
plaintiffs and this he was not entitled to do. 

A preliminary objection has been taken 
that the whole of the appeal has abated. It 
appears that tlie respondent 8heo Din died 
more than 90 days ago and no heir of his 
Avas brought on the record. It is urged on 
behalf of the respondent Debi that theAvhole 
appeal abates because it abates against 
8heo Din. 

Before I come to consider the appeal on 
the merits, it is necessary to dispose of the 
preliminary objection. My view on the 
question of abatement is set forth in the 
case of Wajid All Khan v. Puran Singh (2). 
Jn that case my opinion was not accepted 
by the majority of the Judges who heard 
the case. The decision of the case, however, 
Avas inliuenced by the fact that the case 
involved a pre-emption decreeand the ques- 
tion now before us is Avhether the principle 
therein enunciated by the majority of the 
Judges who heard the appeal should be 
followed in this case. The majority of 
Judges did not say anything by Avhich they 

may have meant to lay doAvn anything like 

ail universal rule. I, therefore, agree with 
my learned brother that the principle there 
laid down cannot be and should not bq 
extended to the case like the present one, 
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Here two persons who are iu^lei-eiiderif (>f 
earli other ])iucliase(l a -r intritv-t 

and instituted a suit I'-jr i'-^demptifin It 
would not ntTect Sheo Din ii liie suit of 
Debi 1)6 disnd>sed at tiie instance <if the 
present appellants. A very ,'^inlilal• ease 
arose before the llcanbay iliyli Doiiri in the 
case of Shji iiL'ii ib/Ku Manotblnii I'mrl v, 
Mntilal R'lmdiis Sloth di). The Acting (.’hief 
Justice iSliah remarked; — 

“It is enough for our present juirposes 
to i)oint out that if the defendants succecl, 
it would idace tlicm in a more ad- 
vantageous jjosition in so far as tliey would 
have tlien to satisfy the piaintirf Xo. 2 only 
with reference to the decree and not the 
plaintiff Xo. I.” 

In the case before the Bombay Jliyh 
('onrt tliere weie two tilaintilTs who were 
teiiantsdn-common and they had suca'eeded 
in iheir suit f(U‘ ejectment. On an appeal 
by the defendants one of the ])lainti]ts 
died but his legal representative was nut 
brought on tiie record, 'riien the fiuestion 
arose whether the wljoleai)[ieal should al)ate 
or a part. Both the Acting (.’hief Justice 
and Mr. Jir-^tice Fawcett hekl that the 
ai)peal ought to be heard so far as the 
surviving respondent was concerned 1 
am, tlierefore, of opinion that the law laid 
down by the majority of the Judges in the 
case of iVtijid AH Khun v. Piirtui Sintjk C?), 
is not of univei’sal api'lieation and should 
not api>ly to this case. The appeal should 
be declared to have abated as against Sheo 
Din only. 

Coining to the merits of the case, it a])- 
pears to me that the a]) 2 Deal has no force. 
The case is just like tliose that frequently 
aiise when an occui)ancy tenant mortgages 
his tenancy and ih^u claims to redeem it. 
The mortgage is illegal. He is allowed to 
recover his property, but on jiaynient. In 
this case there was a mortgage but tiiere 
being no registered mortgage-deed, it was 
not \)perative. The title was with the 
plaintiffs and the defendants came ui»on the 
property with the permission of the plaint- 
iffs’ predecessor-in-title. That being the 

case, the learned Judge was right in hold- 
ing that the plaintiff's were entitled to 
succeed. The learned Judge thought that 
the defendants were fortunate enough to 
get a sum of money. But this is hardly 
correct. The defendants were entitled, in 
equity, to have the money back which they 

(6) 85 Ind. Cas. 197; 49 B. 118; 26 Bom. L. R, 1217; 

(1925) A. I. R. (B.) 122. 


had advanced in consideration of the pro- 
perty. The ap]jeal, therefore, must fail. 

By the Court. — We declare that the 
appeal, as against iSheo Din, has abated and 
we dismiss the rest of the appeal. The 
a| p-dlants must pay the costs of the re- 
spondent Dehi in this Court including 
( '(junsel’s fees on the liigher scale. 

-M. A. A. Appeal dismissed. 

z. K. 


CALCUTTA HIGH COURT. 

Civil, Ki- VISION' Xo. G39 of 1925. 

J une 19. 1925. 

Present: — ]\Ir. Justice Bal>ington X'ewbould 
Kt , and Mr. Justice Crahani. 

BIMALA PROSAI) MUKERJI- 

Petitioner 

versus 

UAL MOXI l)h]Vl AND oTiiEiis — O pposite 

Party. 

('hit ]*ri‘C{ dure Coile ( .ict V of lUOH), 0. \'n.r.]0 

Pldiiii jirc.<e>il€(l in irmnn Court— liclurn of plaint 
- PrtUt 'iliition in pn>j)cr Court -Courl'fees enhanced 
duri'i'i intcrrol I)c/icit Court-fees, irhether payable. 

Wlu-rc a j'l iint wltich is ])ros( nti.'cl in a wrong Court 
is rclmr.cd for pre.-oiitatioii t(j tJif ]>i\«| er (-ouit and 

is sul'si’quoiitly presented in a Court of competent 
juriisdictioii. the .suit must, for purpose.^ of the com- 
pulation of Court-foes payable on the plaint, bo 
d» c:ned t ) liavt' Ijocn insi iluled on the date on which 
tin- jilaiiU is pivsentcd in the proper Court. If between 
the* flate of the i-resentation of the j*laint in the wrong 
C 'lirtand its presentation in the proper Court tlie 
Court-f- es jiayahle on the plaint have been enhanced, 
tlu* plainfill must jjay the C'ourt-ftes i>a}'able on the 
plaint on the date on wliich the plaint is presented to 
the projier Court, after deducting the amount alread) 
paid by him as Court -fees on tlie plaint. (_p. 863, col. bj 

Rule against an order of the Subordinate 
Judge, Burdwan. 

Babus Probodh Kiunar Das and A purba 
Charan Mtik'erji. ior the Petitioner. 

!Mr. Charu Chandra Biswas and Babu 
Manitidra Kumar Bose, for the Opposite 
Party. 

JUDGMENT.— The plaintiff filed a 
plaint ill the Court of the Subordinate 
Judge of Alipur on the 2rd October 192U. 
After litigation up to tlie High Court it was 
decided that that Court had no jurisdiction 
to try the suit and the plaint was retume 
for iiresentation to the proper Court on to® 
31st October 1922. The plaintiff then filed 
it before the Subordinate Judge of Bur. 
dwan on the 14th November 1922. 
tion that arises iu this Rule is: ’'vxia 
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Court-fee should be paid by the plainliil. 
The lower Appellate Court has held that 
he should pay Court-fees in accordance 
with the amended Court Fees Act which 
came into force on the 1st April 
after deducting the Court-fees already paid. 

For the plaintiff, the petitioner be- 
fore us, it is contended that the Court-fee 
originally paid is sufficient, (^n behalf of 
the opposite party, the defendant, who ap- 
peared in this Rule it is contended that 
the plaintiff should pay the Court-fee under 
the amended Act without any deduction 
for the cancelled Court-fee stamp^ on the 
plaint that was originally filed. We think: 
that the learned Subordinate Judge is 
right in holding that the Court-fee payable 
is that payable under the new Act after 
crediting the plaintiff with the Court-fee 
originally paid. The question as to the 
plaintiff being entitled to be credited with 
the Court-fee paid has been decided by 
Full Benches of the Madras and Bombay 
High Courts. No case of this Court clearly 
in point has been pointed out to us but our 
experience is that the practice in this 
Province is the same as in the other Pro- 
vinces and we think that the rule laid down 
in those cases should be followed. 

As to the Court- fee payable it. is undis- 
puted that the Court-fee should be leviable 
under the law which was in force at the time 
when the suit was instituted. 

The whole question in this Rule is “Was 
the suit instituted when the plaint was 
filed in the Court which had no jurisdiction 
or when it was filed in the Court having 
jurisdiction.” On this point the decision 
of a Division Bench of this Court in Ilcdiot 
Khasia v. Karan Khasiani (1) is an author- 
ity for holding that when the plaint which 
has been returned is presented in a Court 
of competent jurisdiction the suit must be 
taken to be instituted on the date of such 
presentation, On behalf of the petitioner 
reliance is placed on certain decisions of 
this Court reported in the Weekly Reporter 
which are discussed in the judgment of the 
Hubordinate Judge. W^e agree with him 
in thinking that those cases turn on the 
question of limitation and merely apply 
the rule which has since been made in the 
law by the passing of s. 14 of the Limitation 
Act of 1877. 

The result is that the Rule is discharged. 
The opposite party’s application for a Rule 

Q) 13 lad. Cae. 377; 15 C. h, J. 211 at p. 215. 


CHOB siyofl. 

directing an order to pay further Court-h^.es 
is rejected. 

The parties will bear their own costs. 

The petitioner will be allowed one month 
from this^date to pay the deficit Court- 
fees. 

2 , Rule discharged. 


ALLAHABAD HIGH COURT. 

Letters Paten't Appeals Nos. (il and 65 

OF 1924. 

October 23, 1925. 

Present : — Sir Griinwood Mears, Rt., 

Chief Justice, and Mr. Justice Lindsay. 

DARIYAI blNOIt and others— 

D E Eli N D A N T S — ^ V P P E L L A N T S 

versus 

CliOB SINGH— Plaintiff— Respondent. 

Agra Te7ianci/ (11 of 1901J, s. 5S (b; -Landlord 
and teyiant—SuitJor ejectment of ilmkadoY —Ejectment 
grounds /or— Plaint, averments in. 

A plainlilY seekiiiff to eject a defendaut on tlio 
allegulioii lliat tlie latlei- is atfickadar must set out 
deliiiitely in iiis plaint the grounds on wliicli lie 
alleges that the defendant is liable to ejectment. The 
ground on which a Uiekadar or a person holding 
under a lease can be ejected under tlie i>rovi.sions of 
cl. (b) t)f s. 5S of the Agra 'tenancy Act, is that the 
term of his lease has ex])ired or will expire at or 
before the end <if the current agricultural year. A 
statement in the plaint that the defendant is iithcha- 
dar of the land in dispute, paying a yearly rent and 
that he ha.s no right to remain in jmsses.sion does not 
satisfy the reciuiivmenls of the law, and a dcci’cc foi 
ejectment cannot be granted on the basis of sucli a 
])laint. ip. 605, cols. I A: 2.] , . , 

Letters Patent Appeals against the judg- 
ment of Mr. Justice Miikerji, in S. A. Nos. 

1524 and 1525 of 1922, dated the i4Lh March 
1924, printed as 82 liid. Cas. 594. 

Dr. N.C. Vaish, for the Appellants. 

Mr. N. P. Asthana, for the Respondent. 

JUDGMENT, — These two appeals are 
connected and have been heard together 
and may be disposed of by a single judg- 
ment. 

The appellants before us were the de- 
fendants in two suits brought by differ- 
ent plaintiffs in a Revenue Court for eject- 
ment. 

In both these cases in the Revenue Court 
it was alleged on behalf of the plaintiffs 
that they (the plaintiffs) were the zemindars 
of the lands in suit, that the defendants 
were lessees (thekadars) of the lands in 
dispute, paying a yearly rent to the plaint- 
iffs. iu para 3 of both plaints it was 
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alleged tliat the plaintiffs desire to eject 
the defendants as the defendants had no 


provisions of s. 58 of the 
Act. 


[91 1. C. 1925] 

Agra Tenancy 


right to remain in possession. It was 
staled that the defendants had been asked 
to vacate the lands, had refused to do so, 
and hence suits for ejectment lay niifler 
the piovisions of s. (id and s. 58 of the 
Agra Tenancy Act. In Ijoth cases the 
cause of action for the suit was de.scril)ed 
as having arisen on the 1st of July 11118, 
that is to say, after the exj)iry of the agri- 
cultural year. 

In both cases the defendants-appellants, 
who are before us, denied the allegations 
set out in the i)laints. They i)leaded that 
for several generations they liad been in 
])roprietary ])ossessi()n of the plots of laml 
on a fixe<l sum and had rights as inferior 
];roprietors. 

The Assistant Cullector dismissed both 
suits, holding tliat the defendatits were 
not liable to be ejected by proceedings 
under s. 03. We mulerslaiid tliat an apf>eal 
against the order of the Assistant Collectcr 
was taken to the Commissioner, and there- 
after further ajiiieal to the iioard. The 
result of all these proceedings was that 
the Revenue Courts were of opinion that 
appeals ought to have been preferred to the 
Court of the District Jinlge. Both ayipeals 
eventually came before the District J udge 
of 5lain]niri who allirmed the order of the 
Assistant (Collector in each case. Before 
the District Judge a plea of limitation was 
raised on behalf of the defendants-respond- 
ents. The plea was to the effect that tlie 
appeals had been lodged before the 
learned District Judge l^eyond time. The 
learned District Judge decided in favour 
of this plea and was of opinion that the 
appeals were timed^arred. 

The plaintiffs then came np in second 
appeal to this Court and here they have 
succeeded. The learned Judge of this 
Court, who decided the appeals, differed 
from the lower Appellate Court on the 


e have now before us these appeals 
under the Letters Patent, in which the 
ccrrectness of the judgment of this Court 
is challenged on two grounds. It is said 
in the first jilace tliat the learned Judge 
ought to liave Jield that the appeals pre- 
sented l)efore tlie District Judge were 
barred i)y time and secondly it is urged 
that the learned Judge of this Court was 
in error in coming to the conclusion that 
these defendants were liable to ejectment. 

As regards the question of limitation ^ve 
do not propose to deal with it. On the 
other question our judgment is in favour 
of the defendantF-ap])eI]ants. 

It has lieen argued before us that there 
was before the learned Judge of this Court 
a definite fiiuling of fact whicli ought to 
have lerl him to dismiss both appeals. 

'1 he learned J udge of tlie first Appellate 
Court was of opinion that the plaintiffs 
had failed to jjrove that a cause of action 
had arisen in their favour. 7’liey had 
alleged, as has been set out in their plaint, 
that the defendants were thekadars, hold- 
ing under 0 . theka. 'J'he Judge of the first 
Appellate Court was of opinion that being 
thekadars they could be ejected only on 
the ground set out in s. 58 cl (5), in other 
words on the ground that they were hold- 
ing under a lease, or theka, the term of 
which had expired, or was about to expire, 
at the end of the current agricultural 
3 'ear. He found that tliere was nothing to 
show that the period of the theka, under 
which these appellants were holding the 
plots, had come to an end so as to justify 
the plaintiffs in asking for ejectment on 
the ground set out in cl. {b} of s. 58. 

The learned Judge of this Court appears 
to have taken the view that it was for the 
defendants to prove that the\' were enjoy- 
ing holdings of a permanent nature and 
that they had failed to show how they 


question of limitation for various reasons, came into possession, and under what terms 
which he sets out in his judgment. He they were holding and they were liable to 
was of opinion that the delay in the pre- be treated by the plaintiffs as tenants-at- 
sentation of the ajjpeals in the Court of will from year to j-ear and consequently 
the District Judge should be condoned and liable to be evicted on the ground set 
that the appeals should be treated as having out inch (a) of s. 58 of the Agra Tenancy 

been filed within time. Act. 

The learned Judge here also differed A great deal of documentary evidence 
from the judgment of the first Appellate was produced in the course of the trial of 
Court, he has in fact decided that these these cases and it is clear that it is a matter 
defendants-appellants are tenants-at-will of great difficulty to ascertain what the 
^ho were liable to ejectment under the status of these defendants is. There can 
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be no doubt whatever that they have for a 
period of at least 90 years been iii conti- 
nuous occupation of this land. It is true 
that during that period they have been 
paying rent to the plaintihs; but it is 
further found that although they have been 
in this position of paying i*ent nevertheless 
the tenants to whom they sublet have ac- 
quired occupancy rights. 

The nature of the occupation of these 
defendants has been litigated before^ and 
we have before us on the record two judg- 
ments that were passed in the years 1904 
and 1905 by the Assistant Settlement 
OfHcer. It is quite clear from a perusal 
of these judgments that there was very 
strenuous dispute between the _ parties at 
the settlement which took place in or about 
the year 1904 as to the status of these de- 
fendants-appellants. 

The Assistant Settlement Officer had 
great difficulty in assigning to these defend- 
ants any position known to the law. We 
may say at once, however, that he refused 
absolutely to treat them as being ordinary 
tenants or tenants-at-will. Eventually he 
came to the conclusion that they had been 
admitted to possession many years before, 
probably as mustajars (or farmers) of the 
plots of land. 

The matter is by no means clear, for it 
is difficult to understand how these people, 
even if they were admitted, were able to 
hold on during successive settlements as 
thekadars. The fact, however, remains that 
in 1904 the Assistant Settlement Officer 
decided definitely that these people were 
no ordinary tenants and that the only 
class in which they could be placed was 
that of f/ie/cadar^. He was cornpetent to 
decide this question, and that his classifi- 
cation of these defendants as thekadars 
must be taken as having settled their status 

under the Tenancy Act. 

If that is so, and if these defendants are 

thekadars, we think it was the duty of the 
plaintiffs in these two suits to set out de- 
finitely in their plaints the grounds on 
which they were liable to be ejected. 
far as we can see, and we are speaking 
with reference to the provisions of s. 58, 
the section which was invoked by the 
plaintiffs in their plaint, the ground on 
which a tlickadar or a person holding 
under a lease, can be ejected is that the 
term of his lease has expired or will ex- 
pire at or before the end of the current 

ngricultural year. 
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On this language it appears to us tiiafc 
the plaintiff who has come into Court and 
is asking for the ejectment of tkehviars is 
bouiul to show that the tkcka, or lease, 
under which the land is held, has expired 
or is about to expire. We have the plaints 
before us, in which there are no allegations 
of this kind. As we have pointed out all 
that is said is that the defendants are 
thekadars of the land in dispute, paying a 
yearly rent, and that they have no right to 
remain in possession. It is not asserted in 
the plaint why these defendants have no 
right to remain in possession. 

We do not agree with the view which 
was taken by tlie learned Judge of this 
Court, that it was for the defendants to 
prove that they have some permanent right 
of occupancy which protected them from 
ejectment. On the facts as set out, and 
particularly in view of the entries made 
in the papers, and the decision of the 
Selllement Ollicer we think it lay upon tlie 
plaintiffs to show tliat these defendants-ap- 
pellants were liable to ejectment on the 
ground that the i)eriod of their theka had 
come to an end. Having failed to do so, 
Ave think both suits ought to have been 
dismissed. 

We, therefore, allow the appeals, set 
aside the decrees of this Court and restore 
the decrees of the lower Appellate Court. 
The appellants are entitled to all costs in 
this Court including fees on the liigher 
scale, 

z. K, Appeals allowed^ 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1110 op 1925. 

November 9, 1925. 

Present: — Mr. Justice Sulaiman. 

RAM RUT AGRAHRI and otiieks — 
Dependants — Appellants 

versus 

NAIK RAM — Plaintiff— Respondent. 

Civil Procedure Code (Act V of lOOS), 0. XLl, r. 1 
— Appeal filed hij Vakil — Vakalatnama signed hy 
appellant and Vakil — Owiissio^i to state name of 
appellant and Vakil in body of Vakalatnama, effect of 
— Limitation Act (IX of 1908), ss. 5, lit — Appeal, 
delay m filing — Extension of time — Delay, explanation 
of -^Discretion of Court — Appeal, second, interference. 

An appeal presented by a Vakil acting under a 
vakalatnama signed by the appellant and by th^j 
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A Akil but which omits to state the name of the 
app-llaiit and the name of tlie Vakil in the body, is 
ii 't I'fi'i'crly jireseiitcd and is not a ^ood aj)peal. 
ttH>. eols. I <S: 2.J 

Where a party is entitled to the exclusion of a 
eertain j'eriod under the i»rovision.s of s. 11 of the 
Limitation Act, it is not ineumbent i-n him to exidain 
any Pubs«‘quent delay in in.stitut iny: tlie lu-oceedin*; 
j>rovided tliat the proceeding is instituted witliin limi- 
tation after the exclusion of such j)eriod. Where, 
however, extension of limitation is prayed for under 
s. 5 of the Act on a ground analogous to that laid down 
in s. 11 of the Act. it is incumbent upon the i)arty 
asking for the indulgence of the Court to exi)lain the 
delay which lias taken jdace between the termination 
of the i)eriod wliich is sought to be excluded and the 
presentation of tlie appeal or application, ^p. hG6. col. 
2 .] 

Wliere discretion ha.s been exercised one way or 
* an Appellate Court under s. 5 of the 
Limitation Act, the High Court will not interfere with 
the exercise of such discretion in second appeal, [p. 
81)7. cols. 1 A: Lh] 

Second appeal against a deci'ee of the 
Additional Subordinate Judge, Azanigarh, 
dated the 31st of March 1925. 

Dr. .1/. Waliullah^ [or the Appellants. 

Mr. Janaki Prasad, for the Despondent. 

JUDGMENT. — This is a defendants’ 
appeal from an order dismissing an appeal 
as being barred by time. 

The claim was decreed by the first Court 
on the 17th of December 1924 and the de- 
fendants applied for the copies of the 
decree and judgment on the 23rd of Decem- 
ber. These copies were ready on the 
5th of January. An appeal was preferred 
bv the defendants on the 17th of January 
1925, through a Vakil whose vakalatnama 
was filed along with the memorandum of 
appeal. Later on it was discovered that 
the names of the appellants and tlie name 
of the Vakil were omitted from the body of 
the lakalatnama which was, however, sign- 
ed by the appellants and the Vakil. On 
the 12th of February 1925 one of the appel- 
lants who was present filed a fresh 
vakalatnama dul}^ signed by him with an 
application praying that the omission 
might be deemed to have been cured. The 
learned Judge, however, held against the 
defendants and dismissed the appeal on 
the ground that it had not been properly 
presented. 

On the 18th of February 1925 an applica- 
tion for fresh copies was made and copies 
were granted on the 19th of February on 
which date a fresh appeal was filed. In an 
application accompanying the appeal it 
was prayed that time should be extended 
under s. 5 of the Limitation Act. Another 
Judge before whom appeal came up 


for hearing has declined to extend the tim© 
and has dismissed the appeal as being time- 
barred. 

The learned Counsel for the appellants 
has argued befoie me that even if s. 14 of 
the Limitation Act docs not in terms apply 
to an appeal, as it obviously applies only 
to suits, its principle ought to be applied 
and that the time from the I7th of January 
1925 till the 12th of Februaiy 1925 during 
■ which ihe infructuous appeal was pending 
should be altogether excluded. His con- 
tention is that if this period is excluded 
and the time reciuisite for obtaining copies 
is also excluded, the appeal filed on the 
19lh of Februajy 1925 would be well within 
time. He has placed a vejy strong reliance 
on the case of Vamfn Singh v. Bikram 

Sirgh (1). He has further argued that even 

if the principle underlying s. 14 cannot be 
made applicable in its entirety, the period 
spent in prosecuting the previous appeal 
should be taken into account when con- 
sidering the extension of time under s. 5. 

In view of the pronouncement of the 
Letters Patent Bench in the case of Moham- 
mad Ali Khan v. Jasram (2) affirming a 
judgment of a Single Judge reported in the 
same volume at page 458 IMuhammad Ali 
Khan v. Sukhu (3),] it is clear that the 
appeal with the defective vakalatnama had 
not been properly presented and was not a 
good appeal. 

As to the applicability of s. 14 of the 
Limitation Act, it seems to me that there is 
a clear distinction between exclusion of the 
time during which another civil proceed- 
ing has been duly prosecuted within the 
meaning of that section and an extension 
of time for good cause shown under s. a. 
If it were a question of exclusion then the 
appellant would be entitled to exclude 
from all calculation the period during 
which the previous appeal "was pending, but 
if it is merely a matter of extension then 
he would be entitled to have time extended 
up to the last date when the previous 
proceeding terminated. If time were to 
be excluded then it is not incumbent on 
him to explain the dela}’ for the subsequent 
period provided that the appeal comes 
■within time. On the other hand if it is only 
a question of extension then it is necessary 
for him to explain the delay between the 
12th of February 1925 when the appeal vas 

U) 11 Ind. Cas. 814; 8 A. L. J. 793. 

(2) 23 lud. Cas. 464; 11 A. L. J. 1015; 56 A. 46. 

(3; 19 lad, C«6. 674; U A. U J- 
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dismissed and the 19tli of February 1925 
Vheii it ^vas filed afresh. All that was 
decided in the case of Balwant Singh v. 
Gumaiii Ram (4) was that the circumstances 
contemplated in s. 14 might and ordinarily 
would constitute a sullicient cause in the 
sense of s. 5 of the Limitation Act. I am, 
therefore, prepared to concede that in view 
of the obvious fact that the i^revious ap- 
peal had been filed through an oversight 
the time during which it was pending 
should be taken into account while exercis- 
ing the discretion under s. 5 of the Limi- 
tation Act. But that does not absolve the 
appellants from their obligation to show 
that there was suflicient cause for not filing 
the appeal earlier than the 19th of February 
1925. 

It has been suggested on behalf of the 
appellants that only one of the appellants 
was present on the 12th or 13Lh February 
and that some delay was due to the fact 
that intimation had been given to the other 
appellants and that they had to come to 
Azamgarh to apply for fresh copies. It is 
further said that the ap])lication was made 
on the 18th and as soon as the copies were 
obtained on the 19th the appeal was filed. 

Unfortunately for the appellants no affi- 
davit was filed on their behalf l^efore the 
lower Appellate Court explaining these 
facts and stating that it w’as owing to the 
absence of the appellants that the applica- 
tion for fresh copies w’as not made earlier 
than the 18th of February 1925. It is 
possible that this delay might have been 
explained easily, but the appellants failed 
to file any affidavit or produce any evidence 
explaining this delay. The lower Appellate 
Court has accordingly held that the appel- 
lants have not acted with due diligence in 
presenting the appeal after a week from the 
dismissal of the first appeal and have been 
guilty of gross delay and carelessness and 
that no sufficient cause is shown for the 
delay. In view' of the absence of an affi- 
davit explaining the delay the low'er Ap- 
pellate Court declined to exercise the dis- 
cretion vested in it under s. 5 of the 
Limitation Act. Although it is obviously 
a hard case I find it difficult to say that 
the order passed by the lower Appellate 
Court is either perverse or does not amount 
to an exercise of discretion. It has been 
held in several cases by this Court that 
where discretion has been exercised one 

(4) 5 A. 591; A. W. N. (1663) 142, 3 Ind. Dec. (n. s.) 
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Avay or the other by an i Appellate Court 
under?. 5, the High Court will not interfere 
in second appeal. I may refer to the case 
of Ahmad Huf>ain\\ Muhammad Fasihullah 
(5i and the cases referred to tlierein. 

The appeal is accordingly dismissed; but 
having regard to the unfortunate ciicuni- 
stances of this case I direct that parties 
should bear their own costs of this appeal. 

z. K. Appeal dismissed. 

{5} 71 Ind. Cns. 1039; 21 A. L. J. 319; (1923) A. 1. R 
(A.) 455; 42 A. 432. 


OUDH CHIEF COURT. 

Execution of Decrek Appeals Nos. 49 

AND 50 OF 1925. 

November 9, 1925. 

Present: — Mr. Justice Hasan and 
Mr. Justice Raza. 

M Hsammat HASIB-UN-NISA — Objector — 

Appella.nt 

V€7*SXl S 

Pandit BISHNATH — Decree-Holpee and 

Syed ALT HAIDER — Judgment-Debtor — 

Respondents. 

Limitation Act (IX of WOS), $. .5 — Appeal filed 
hi yond iiine— Misconstruction of orderly appellant — 
Extension of iimc—Sufiicient cause. 

Where an api)cal is lileci after the e.xpiry of tlie 
period of lijnilation owing to the deliberate’ miscon- 
slrnction of the lower Court’s order by tlie appellant, 
the appellant is not entitled to the indulgence of the 
Court under s. 5 of the Limitation Act. 

Appeal from an order of the Subordinate 
Judge, Bahraich, dated the 28th November 
1924. 

Mr. Zahur Ahmad for Mr. Mohammad 
IlafiZj for the Appellant. 

Mr. Ishri Prasad, for Respondent No. 1. 

JUDGMENT. — These two appeals 
arise from the decision of the Subordi- 
nate Judge of Bahraich. dated the 28th 
November 1924. This decision was follow’ed 
by the preparation of a prescribed formal 
Older embodying the result of the decision 
and this foimal order w’as signed by the 
Subordinate Judge on the 3id December 
1924. An application for obtaining a copy 
of the judgment of the Subordinate Judge 
was made cn the lllh December 1924 and 
the notice that the copy was ready for de- 
livery was pasted on the Board of the 
Couiton 13lh December 1924. Ihe appel- 
lant actually obtained delivery of the copy 

cn the Itiih of the same month. She ap^ 


8C)8 


SrAVRIMUTIU; V. PAVADAI PCHIA PILLAI. 


plied for the copy of the fonnul order. 
The notice for the same was i>(,sied < u 
tlie l.'Th December IDl’t. 'I’lie c<tpyofthc 
formal order was also dt liven d to Ju'r on 
the UUh of the same month. The prosciit 
ai')peals were tiled in this C’oiirt on tiie 
27lli July 1925. d'he appeals are, therefore, 

clearlv barred by limitation. 

% * 

The a])peals were accompanied with a)'*- 
plications under s. 5 of the Indian Limitation 
Act, ItlOS, forextension of time in the edreum- 
stances stated in those a])plicatioiis. AVe 
have to see whether those circum.'taiices con- 
stitute “sulheient cause" within the mcanin," 
of s. 5 of the Indian Limitation Act. I'JbS. 
The decision of the Sui>ordiriate -Indite in 
both cases was given under cl. (4). sub-el, (.*>) 
of the Third Scliedule t)f tlie (\ V. ('..and 
under cl. d)} of the same Schedule sm-h (leci- 
sion harl tlu' buce of ami was apj'calablo as 
a decree. On obtaining a cert ilied co]\v ('f 
the formal order, to whi{di reurence iias 
already been ma<le, it is alleged tiiat the 
agent of the aijpelhmt thought that the 
Court had wrongly framed the said order 
and that it should have framed a decree 
instead. Pe;>uadcd by that thought the 
agent made an ai)plication on the 2i)th De- 
cember 1021 to the Subordinate Judge ask- 
ing him to frame a decice. d'he Subordi- 
nate Judge, however, held tiiat his deci- 
sion fell under O. XXI, r. 58 of the C. P. 
C. and consequently it was not necessary to 
frame any formal decree, d'his opinion of 
the Subordinate Judge was delivered on 
the Kith May 1925. Having failed in get- 
ting the Subordinate Judge do what the 
appellant desired him to, it is alleged that 
advice was taken from a Counsel in Luck- 
now as to whether an application in revi- 
sion was maintainable against the order 
of the Kith May 1925 and it was then 
that she first obtained the right advice 
that the order of the 2cth Xovember 1924 
had the force of a decree and was appeal- 
able as such. On this statement of facts 
wrt are asked to hold that there was a 
hona fide mistake as lo a point of law and 
that that constitutes “sullicient cause" with- 
in the meaning of s, 5 of the Indian Limita- 
tion Act. 

We are of opinion that these circumstan- 
ces do not constitute "sufficient cause" with- 
in the meaning of that section. The law 
as enacted in cl. (6) of the Third Schedule 
of the C. P. C. is perfectly clear and it was 
no concern of the appellant to see whether 

the decision of the Subordinate Judge was 
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followed by T)reparation of a formal older 
or a formal decree in the ollice. Jt seems to 
us that the ini-fortime, if any, which the ap- 
I'Cdb.iijt lias hjouglit on her head is duo 
to hei- (.'Wu stupidity against which we are 
unable to give her any relief. We, there- 
fore, hold that these two a})peals are barred 
. and we consequently dismiss them 

willi costs. 

K. Appeals dismissed. 


MADRAS HIGH COURT, 

(^hvji. Ai’I'K.\l Xo. 1701 of 1!i 22. 
Julv 2b 1025. 

Presetit: — Mr. Justice Pbillij)S and 
Mr. Justice liamesain. 

S( )\VIMML 1 HU .\Ni) oruiiiis— p[..\i.\TiFFS 
Xos. 1 lo 5 — Dfffn'dants Xos. 3 and 4 

— Afff.dlants 

L'CrSKS 

PAVADAI PAC.'HIA PJLLAI and 

ANOIHLU — DeFKNDANIS Xos. 1 AND 2 — 

UESlnNUFNTS. 

Hiii'lii Iahc- -Joint /niiiihj- Alifiialinii l>i/ jothu' 
Pint ill ii'-ti /<’!■ partition ami /.» it/ luiilr alitnii- 
tii>n - AH* m<\ ri<jlils nf Siii.'aijnrnt ■‘■niit for fjrucral 
pill (i(i<-n I, , I alienee, maintainahiliii/ <>/ ■Proci duir-- 
Jvi-s jii'licalJi. 

A ]<uicli;t3fr from a Hiiilii co-pan'tmi'r of liis> sluin’, 
in sjH-cilic family idojifi tiod i.s i nlitled to lile a suit 
for ^t-m ral i»arlition. and to work, out his rights and 
e(|uil i.*-; oithc-r l>y liaving the ]ii'o]ioj'ties sold to liim 
allott<'<l to the share tif th*- alienor, (.ir liy jjetting otiier 
]>roi)irties ir. sub^tilulitui. p. BU!), eol. 2.J 

\\ liere in a suit hy a lliiic n son to set aside aliena- 
tions Ity his father of family properties and for 
j'artitii'ii of liis share therein it is found that the 
alienations are not landing ujion the plaintilT, it is 
o[)en to the alienees to insist iij)t»n the plaintiff's 
as.'enting ti> the results of a suit for a general ]<artilion 
of the family pro])rrtics and ask, if the undisposed of 
properties are suilicdent for the son's share, tiiat the 
alienated ])roj.'erl ies may he allotted to tlie fathers 
share and through him to themselves. If the pur- 
chasers do not defend tlie suit on this ground of 
equil}’ or if tlicir ] lea is disallowed, the decree must 
be regarded as linal and the son gets his share in the 
alienated I'Toperties iincondilionully as his separate 
proiierty. [p. BO!), col. 1^; p. c7U, col. l.J 

Jjofaras tiie p-rcipei ties allotted to the son are 
concerned the decree ojierates as res judicata against 
tlie alienees and the latter cannot in a subsequent suit 
claim any relief with regard to such jiroperties itt 
order to work out their own rights and equities. W itii 
regard to the balance of the properties, however, the 
alienees are still entitled to eJaim in a suit forgeneral 
partition that other properties belonging to the 
alienor should be allotted to them in substitution of 
the properties which had been alienated in th«ir 
favour and which have since been allotted to the soiit 

[p. B70, col. l.J 
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Ramkiskorc Kedarnath r. Jainarayan Ramrachpal, 
20 Ind. Cas. 058; 40 0. 006; (1015) M. W. N. 001; M M. 
L. T. 105; 17 C. W. N. 1189; 18 C. L. J. 257; 15 Horn. 
L. R. 807; 11 A. h. J. 865; 25 M. L. J. 512; 10 X. h. 
R. 1; 40 I. A. 215 (I*. C.). llanmandas liamduyal v. 
Valablidas Shankardnfi, 40 lii'l. Cas. 155; 15 11. 17; 20 
Horn. L, R. 472. Si(bbc Goiindan v. Krislinamachnri, 
68 Ind. Cas 800; 45 M. 410; 50 M. L. T. 217; 42 .M. L. 
J. 372; 15 L W. 537; 0022) M. \V. X. 260; il022) A. I. 
R. (M.) 112 and Davud lieevi Amnial v. Ramakrisluta 
Aiyar, 72 Ind. Cas. 81; 44 M. L. J. 500; 17 L. W. 532; 
(1023) M. \V. N. 202; 52 M. L, T. 203; (1023) A. I. li. 
(M.) 467, distinguished. 

Second appeal against a decree of the 
District Court, North Arcot at Vellore, 


in A. S. No. 310 of 1021, preferred against 
that of the Court of the District Munsif, 
Tiruvannamalai, in O. S. No. 3S8 of 1020. 

Mr. K. Sankara Sastry, for the Appel- 
lants. 


Mr. N. Chandra Sekhara Iyer, for the 
Respondents. 


JUDGMENT.— The facts out of which 
this second appeal arises are not in dispute. 
One Subbaraya Pillai father of the first 
defendant died in 1918. He sold the pro- 
perties mentioned in the plaint Sch. I^to 
the plaintiff’s father Roger on the 27th 
February 1905, the properties mentioned 
in Sch. ‘TI to the 4th defendant on 22nd 
;May 1902 and tlie properties in Sch HI to 
the predecessor in title of the present 3rd 
defendant on 21st May 1901. The proper- 
ties mentioned in Sch. IV were not disposed 
of by him. Tlie present first defendant 
alleging that the sales mentioned above, 
made by his father were not binding on 
him sued for partition, and recovery of his 
share in O. S. No. 410 cf 1910. He obtained 
a decree. That suit came up to the High 
Court in second appeal, and the decree in 
favour of the plaintiff was confirmed with 
some variations which are not now material. 
After the termination of the said litigation 
the present plaintiffs, the sons of the 
alienee of the properties in Sch. I, have now 
sued for a general partition of the proper- 
ties of Subbaraya. They allege that the 
properties left undisposed of by him were 
enough to be allotted to the share, which 
the present first defendant is entitled to. 
They pray in the first instance that the 
whole of the properties sold to them may 
be allotted to the father's share and through 
the father to themselves, and in tlie alter- 
native they pray for the allotment of other 
properties as substitute, if the Court holds 
tlnat the properties sold to them and men- 
tioned in Sch I cannot be allotted to them. 

The District Munsif agreeing with the 


plaintiff’s contention gave a decree for the 
properties sold to them. On appeal the 
I)istrict Judge reversed the decree and 
dismissed the plaintiffs’ suit, on the ground 
that the suit as framed is not maintainable. 
He was of opinion that a suit for general 
partition by a stranger purchasing specific 
items cf property from one of the members 
of a loint family should be filed before a 
suit by a non-alienating co-parcener for 
partition of the alienated item, is filed, and 
decreed, and would not be maintainable 
after the partial partition was decreed. Tn 
the result, he dismissed the plaintiffs suit. 

The plaintiffs appeal. 

In second appeal the plaintilTs have 
urged their right to both the alternative 
prayers. The right of a purchaser to file 
a suit for general partition, and to work 
out his rights and equities either by having 
the properties sold to him allotted to the 
share of the alienor, or by getting other 
properties in substitution is not in dispute 
before us. and has been conceded on both 
sides [vide Aiyi/^tgari Venkataratnayya v. 
Aiyyagari Ramayya ('!).] The right of a 
non-alienating co-parcener to file a suit for 

partial partition and get a decree for his 
share is equally settled, and must now be 
taken as established law [vide V CTikatcichella 
Pillay V. Chinnaiya Mudaliav (2). Suhra-- 
manya Chetlyar v. Padmanabha Chettyar 
(3) and Ihuramsa Rowfhativ. Thirumalaz 
Muthuveera Thiruvenkatasamd Naick (4),] 
AVe must start from the basis that these 
decisions were correctly decided. If in a 
suit for partial partition, the purchaser 
does not defend the suit on the ground of 
his equity, or if his plea is disallowed, the 
decree must be regarded as final. It is 
true as pointed out in Ramkishore ICedar- 
nath V Jainarayan Ramrachpal (5), that it 
is coiTipetPnt for the Court to make the 
whole or any part of the relief granted in 
such a suit to the non-alienating co-parce- 
ner conditional on his assenting to the 
results of a suit for general partition. In 
the present case no such equities were 
urged in the former second appeal AVhat 
was urged was that the purchaser was 


rn 25 :\i. noo. 

(2) 5 M H n. R. 166. 

Ci) 10 M. 267: 6 Tnd. Den. (s’, fl ) 891. 

.'1) 7 Tn«l. r>59;:i4M- 269; (1910 . M. U . N. 380; 
M T>. T. 269; 20 M. h. 3 71.5. 

(51 20 Incl. CaB. 958; 40 C. 066: (191.5) M. \V. N. 601; 
4 M h. T. 165; 17 O. W. N. 1180; 18 C. L. J. 237; 15 
lorn. L. R. 867; 11 A. L. J. 855; 25 M- h- J. 512; 10 
L.R. Ij lO I. A. 213(P. C.).3 
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entitlefl to insist on the son suing for a 
general partition, not that he himseU’ was 
entitled to sue for a general partition, and get 
the property allutted. to his share, and tliat 
the decree in that suit sliould be made con- 
ditional on the result of such a suit. Thus 
we have got the fact in this case that 
in the former suit no condition was added 
to the decree. In //nuaiuadu-? J ict mdtn/cil v. 

Vi.ilabhdiis Shdukanlax di) Batclielor and 
Kemp, JJ., added a reservation staying exe- 
cution of the decree and giving three months 
to the defendant to file a suit for general 
tiartition. It practically amounted to mak- 
ing the decree conditional, d'he question 
that now arises is. what is the effect of the 
unconditional decree in the former suit? 

We think that so far as the particular 
property is concerned the former suit is 
linal and makes tlie matter res jiidicfitn and 
the t)laintil!s are not entitled to their first 
prayer. Tlie result of the decree in the 
former suit is that the plaintiff in that suit 
gets his share as his separate property, and 
does not Jiold it as joint family iu*operty. 

The learned Vakil for the appellants relies 
on two decisions. The first of them he 
relies on is Subbe G<nmdn7} v. Krisiniama- 
chari (7j. In that case a non-alienating co- 
parcener sued not for paitiai partition but 
for possession of the proi)erty alienated, on 
the grouiul that the sale was void. His 
suit was decreed. It was held that a suit 
for general partition by the purchaser was 
afterwards maintainable. It was pointed 
out by the learned Judges that it was not 
in tlie power of the defendant in the prior 
suit to convert the suit for possession into 
a suit for general partition. In so far as 
the suit for general partition beyond the 
specific properties sold is concerned, tliese 
observations are undoubtedly in favour of 
the appellants. But this case cannot be 
regarded as authority in tlieir favour so far 
as the first prayer is concerned. The first 
suit in that case was a suit for possession 
and when the non-alienating co-parcener 
got a decree for tlie properties, it must be 
taken that he obtained possession of the 
properties on behalf of the joint family, it 
cannot be said that he obtained it as his 
separate property. In the appeal before us 
the first suit was a suit for partial partition 
and as we already observed the first defend- 


(6) -ir, Ind. Oas. l.lt; 43 B. J7; ?0Bom. L. R. 472. 

(7) 68 Ind. Cas. SGS); 4.^) M. 449; 30 M. L. T. 217; 42 
M. L. J. 372: 15 L. W. 537; (1922) M. W. N. 2G9; (1922) 
A. I. li. (AJ.) U2. 
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ant olitained tlie property as his separate 
property. ^ The second case relied on by the 
learned Vakil for Ihe appellants is Davud 
Beeri .[m>na[ v. Ra makrishna Aiijar (8). 
The observations of Wallace, J., particularly 
are in their favour. These observations 
seem to be o(dtcr diet<r, for on the facts of 
that case, the observations were not neces- 
sary. The suit for j)artial partition by the 
son was ])ending at the time when the suit 
for general partition was taken for con- 
sideration and decreed. Wallace, J. seems to 
have l^een of o|)inion that, wlien a non- 
alienating co-parcener olUains a decree in 
a suit for partial partition, he obtains the 
property as joint family property. This is 
indirectly to say that tlie decision in ITn- 
kataehella Pillaij v. Chinnaiya Mudaliar {2) 
and other cases allowing a suit for partial 
partition are erroneously decided. There is 
no purpose in a decree for partition if tlie 
only oliject of it is merely to get rid of 
the sale and not to divide the property by 
metes and liounds. So long as such a suit 
is permissible and the decree directs divi- 
sion of the ])roperty by motes and bounds, 
the result of the decree must be that the 
co-jiarcener gets his share as separate pro- 
perty. And as there is no condition or 
reservation attached to the former decree 
as M'as pointed out in Ramkishore Kedar^ 
natJi V. Jainara]ian Ramrachjtal f5) or as 
was done in ILinmandas Ramdayal v. 
bhdas Shankardas ((>) that decree is final 
and cannot be re-opened in another suit. 
It seems to us, therefore, the matter is res 
judicata so far as the property sold is con- 
cerned and the lirst part of tlie appellants’ 
contention must, therefore, be disallowed. 

Coming to the second prayer, it is obvious 
that all the autlrorities and the trend of 
the previous discussion go to show that the 
suit is maintainable. It was not in the 
plaintiffs’ power to ask for a general par- 
tition in the former suit as was pointecl 
out in Goitudan v. K rishnarnttchari 

f7). The learned Vakil for the respond- 
ents does not support the District Judge s 
judgment on this point. The re.sult is 
that the second appeal must be allowed, 
and the case remanded for disposal accord- 
ing to law in the light of the above ob- 
servations. Appellants will have refund 
of the Court fee on the appeal memoran- 
dum. We may say that we agree with the 

(■3) 72 Ind. (’as. 81; 41 M L. J- 309; 17 L. H*. 332, 
(1923) M. \r. N. 202; 32 M. U T. 263; (1923' A. I. K. 
(M.; 467. 
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District Judge in thinkin" that the posi- 
tion of 3rd and 4th defendants is the same 
as that of the plaintiffs and they will be 
given a similar decree in this case. In the 
second appeal each party will bear his own 

costs. 

V. N. Y. 

2 . K. Appeal allowed. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 132 ok 1922 and 
Second Civil Appeal No. 20 of 1924. 

June 12, 1925. 

Present: — Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lai. 
MAHADP:0 SAHU— Plaintiff — 

Appellant 

versus 

SARJU PRASAD TIWARI and another 

— Defendants— Respondents. 

Religious Endowments Act (XX of 180S), s. U 
Religious endowment — Mutwalli. alienation by 

Suit by worshipper— Alienation, whether can be can- 
celled -Possession, whether can be decreed-Ueaicntion, 
proof of— Assertion of dedication given effect to in 

judicial proceedings, effect of. 

In a suit brouglit. under s. U of the Religious 
Endowments Act the Court cannot give any reu^^tin 
the shape of the cancellation of any transfer eflected 
by the mutu;aRi. nor can it grant possession to the 
plaintiff of property which the mutwalli is alleged to 

have alienated, [p. 872, col. 1] 

The question whether certain property has been 
dedicated to religious uses must, so far as possible, be 
decided upon the basis of such documentary evidenee 
as is available. Oral evidence is apt to be unreliable 

in such cases, [p. 872, cols. 1 & 2.] ^ 

The fact that an assertion that cartiun premises 
were used as a place of public worelnp was given 
effect to in the course of judicial proceedings several 
years prior to the institution of a suit in which the 
question of the nature of such premises arises, is a 
strong indication of the fact that the premises have 
been dedicated as a place of public worship, as aUo is 
the fact that a portion of the Property in dispute was 
used as a sort of dharmshala or musafirkhana for the 
accommodation of persons who came to worship there. 

First appeal from a decree of the District 
Judge, Gorakhpur, dated the 24th January 

1922 

Mr. Shiva Prasad Sinha, for the Appel- 

^^D^r. M. Walhdlah and Mr. Mushtaq Ahmad, 
for the Respondents. 

JUDGMENT. — These two cases relate 
to the same property which, as far as we 
,are able to judge, consisted at one time of a 
periea of three houses or enclosures, It is 


said that at one time before the present 
litigation began these premises were used 
as a thakurdwara and temple. The pre- 
mises were sold in the month of July 1919 
by one Sarju to Aziz Hasan for the sum of 
Rs. 599-15 and the case which Aziz Hasan 
has put forward in both the suits out of 
which this appeal has arisen was that the 
property was not temple property but was 
mere private property which he was entitl- 
ed to purchase and which liis vendor was 
entitled to sell. . . . 

First Appeal No. 132 of 1922 arises out of 
a Suit No. 2 of 1921 brought in the Court of 
the District Judge of Gorakhpur. This suit 
purports to be a suit under s. 14 of the Reli- 
gious Endowments Act, XX of 1863. Under 
this section of the Act in Question any pei- 
son who is interested in any mosque, temple 
or religious establishment is entitled to 
bring a suit against a trustee, manager oi 
superintendent of the endowed property 
and he is entitled to ask the Court for le- 
lief by directing the trustee, manager or 
superintendent to perform any specific act. 
He is also entitled to ask for a decree for 
damages against the trustee, manager oi 

superintendent and the Court may, in fhe 

exercise of its powers, direct the removal of 
the trustee, manager or superintendent. 

This suit then, was brought by a plaintitt 
named Mahadeo Saha on the allegation that 
the property in dispute wa-' a thakurdwai'a 
which had originally been erected by one 
Girdhari Lai i for the worship and 

the benefit of the general public of the 
Hindu community. It was said that no less 
than four idols were installed in this temple 
or thakurdwara. In the second paragraph 
of the plaint it was alleged that the plaint- 
iff and other people of Gorakhpiy city used 
to do worship in this thakurdwara and refer- 
ence was also made to worship on special 
occasions such as the Pam A aumi or other 

festivals. , , . i • *. - 4 . 

In the third paragraph of the plaint it 

was alleged that Girdhari continued to he 

thfi m&nager and Tnutwalli of the thalcuv* 
dwara during his lifetime; he was succeeded 
bv his son Mul Narain and Mul Narain was 
micceeded in turn by his son Gorakh Prasad 
alias Babban. It was alleged that Babban 
had made over the management of this 
thakurdwara to one Ram Kishen Tewari, 
the father of the first defendant Sarju 
Prasad Tewari. It was this man Sarju 
Prasad who sold the property to Aziz Hasan 

on the 8th July 1919, 
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It was pleaded in the plaint that this sale 
was a void transaction inasmuch as the pro- 
pert}' conveyed was endowed property which 
riarjii IVasad had no authority to alienate, 
audit was prayed, therefore that the sale- 
deed of the 8th July 11)1;) might he set 
aside and that the first defendant, that is to 
say Sarju Prasad, might he ordered to re- 
store the idols and other |>araphernalia of 
the temple and directed to ])erform the wor- 
ship and tliat sliould he refuse to do so 
another inutwalli might he aj>pointed in 
his place who might he directed to cai-ry on 
the woi’shi]) in the tem|de. d'liere was also 
a prayer for possession hy demolition of the 
buildings erecte<l hy the defendant Azi/> 
Hasan since the time of its purchase. 

Pausing here we may remark that some 
of the reliefs which were asked for in this 
idaint could not he granted in a suit l)rought 
under s. Id of the Religious Kinlowments 
Act. d'lie Court could not under that Act 
have given any relief in the shape of cau- 
celiaticm of tlie sale ; nor again could it 
have given any decree to the plaiutilY for 
possession of the ju’emises. 

The question of possession, however, 
arises in the other case (S. A. No. 20 of PJiH) 
and we shall deal with that presently. 

We have already mentioned that the case 
which Aziz Hasan set up to the suit was 
that the proi)eity was not a puidic endow- 
ment of a religious nature. He maintained 
that it was juivate pi’operty such as Ids 
vendor was enlitled to dispose of. 

A number of witnesses were examined in 
sui)port of the plaintill's case and certain 
documentary evidence was also put in. The 
defendant Aziz Hasan did not enter tlie 
witness-box nor were any witnesses cited on 
his 1 elialf. 

The learned Judge of the Court below 
came to the conclusion that although there 
had been a temple on the site of these pre- 
mises at one time nevertheless it seemed 
to him that it had not been a public temple 
but merely, what he called, “a private 
kind of chapel" with a moveable idol 
or moveable idols. In this view of the 
case he dismissed the plaintiffs suit and so 
we have this appeal before us. The ques- 
tion which we liave to decide here is whe- 
ther tlie evidence establishes that these pre- 
mises were at one time a public place of 
worship. 

In cases of this kind the oral evidence is 
apt to be unreliable and where it is possible 

the Courts prefer to found their judgment 
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upon such documentary evidence as is 
available. 

IVe have no document showing when 
these premises were devoted in the first 
instance to yjublic worship as alleged in the 
]>Iaint. Xo document is available, executed 
by CJirdhari Lai Khattri, the man whose 
name is mentioned in the first paragraph 
of the ]jlaint. There is, however, some 
dociunentarv evidence which takes us backas 
far as the year 186G. At page 17 of the record 
in F. A Xo. 132 of 11)22 we find a ruhkav 
of the Siulder Aviin of Gorakhi)i]r dated 
22nd Jannarv 18G(). From thi.s document 
it is ai)parent that certain decree-holders 
had obtained a decree against Mul Naraiii 
wlio by that time had died. Mul Narain 
api^arently was tlie son of Oirdhari Lai 
Khattri whose name has just been men- 
tioned. 

J’he proceedings in the Court of the 
Snddei' Aiyiin sliow that the decree-holders 
had attached and were seeking to bring to 
sale certain house property and thatBabbaii 
the son of the deceased judgment-debtor 
was opposing the application for execution 
and maintaining that the property which^ 
had been attached in execution was wakf 
property, la the petition of objections it is 
stated that the property consisted of a 
shivala and thakurdicara. It is stated that 
this ju'operty is wakf property and that 
the thakurdwara and shivala had been 
constructed by the objector’s grandfather, 
d’he Court, after an inspection of the 
premises, gave efiect to the objection. Ihe 
Suddev Atnin remarked in his order 
that the premises which had been 
attached consisted of a house divided up 
into three parts. In one of these parts there 
was kept a thakurdwara. In the other t^\o 
parts tliere were a well and other things 
connected with worshi[i. The result of 
these proceedings was that the property wa.s 
released from attachment and declared not 
to be liable for sale. 

Then again in the year 1902 we find that 

there were some other proceedings in exe- 
cution in the Court of the Subordinate 
Judge of Gorakhpur. The Collector, the 
manager of the Bettiah State, had got a 
decree aeainst Sarju Prasad for a 
Rs. 1,352 odd. Attachment of property haa 
taken place and Sarju Prasad put 
petition saying that the property was wa 7 
property and had b:.ea made a wakj *’ 
purposes of defraying his expenses of t 

thakurdwara. Ha pleaded, therefore, tna® 
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the property could not be attached and 
demanded that it should be released. This 
petition of his is to be found at page 16 of 
the record in the lirst appeal. On the 23id 
of May 1903 the Subordinate Judge of 
Gorakhpur accepted the objection made by 
Sarju Prasad. He stated in his order at 
page 19 of the record that the oral evidence 
produced by the objector and an old judg- 
ment dated the 22nd January 1806 proved 
that the house was a temple and not liable 
to be sold. 

Although, therefore, there is [no direct 
evidence of dedication and no documentary 
evidence directly showing that this property 
was dedicated to public religious use 
nevertheless these documents are of con- 
siderable value special regard being had to 
the fact that in the year IbOG an assertion, 
that these premises were used as a place of 
public worship, was given effect to in the 
course of judicial proceedings. The learned 
District Judge who has tried this case was 
impressed with this evidence and held that 
the document certainly constituted prima 
facie proof that the property in suit was a 
religions endowment in which case, he said, 
the defendant Sarju Prasad would have 
had no right to sell to Aziz Hasan, but as 
we have already mentioned the learned 
Judge went on to find that the property was 
not a public property but a sort of private 
trust. We do not think that deduction can 
be drawn from the documents upon which 
the learned Judge has placed reliance for 
it seems to us that the plea which was being 
put forward in the year 1860 and again by 
Barju himself in the year 1902 was that the 
property was property devoted to public re- 
ligious worship and not property wlucii 
might be described as private propeity of 

any kind. . . 

As regards the oral evidence produced in 
the case we do not wish to lay undue stie&s 
upon it huttlie fact remains that a number 
of witnesses deposed that people uaed to 
resort to these premises for purposes of 
worship, more specially on festival occasions. 
It is quite true that these witnesses do admit 
that for a number of years before the suit 
was brought the premises liad fallen into 
decay and had not been used as a 
place of worship. The preponderance 
of the evidence is to the effect that for 
some 8 or 10 years before the suit was 
brought no worship had been carried on 
there because the property had fallen into 

disrepaii’- - 


But on the whole we can see no reason 
to reject the evidence of these witnesses 
which if accepted goes to show that members 
of tlie Hindu public used to resort to these 
premises on occasions and perform worship 
there. In this connection we notice in par- 
ticular that there is some evidence to show 
that one of tlie divisions of the house to 
which we have referred aliove was used as 
a sort of dliaramsala or minsaJirlcJianay 
that is, for the accommodation of persons 
who came to worship there, riiat fact is 
strong evidence that there was a dedication 
of the property to public use. We might 
cite in this connection a recent judgment 
of their Lordships of the Privy C’ouncil 
reported as Lalcshmana v. Subramania 

Ayyar (1). 

'We are satisfied, therefore, that there was 
good evidence before thePourt below which 
the plaintiff can claim to have established 
his case that these premises liad been de- 
dicated to purposes of puldic worship. 

We have decided, therefore, on tliis 
review of the evidence to reverse the judg- 
ment of the Court below and to allow this 
appeal. The only relief which we can award 
to the plaintiff appellant is that tlie de- 
fendant No. I, Sarju Prasad, he directed to 
restore the idolsto these premises withinthe 
peiiod of six months from the date of this 
Court’s decree and that he be furtiier 
directed to carry on tlie tluties of mvtiralli. 
In case he fails to do so within tiie time so 
limited we direct that he he I'emoved from 
the office of viutwalli. The appeal is, there- 
fore, allowed and a decree in tliis sense will 
be preiiared in tiie office. We leave the 
parties in the first appeal to pay their own 
costs in this Court. 

The other appeal, S. A. No. 20, of 1924, 
is really concluded by the findings of 
fact arrived at by the learned District 
Jud"e. More evidence was produced in this 
case°than in the case we have just disposed 
of liut it is sufficient for us to say that on 
the evidence which Avas led in the suit 
which has given rise to this second appeal 
it was competent for the Judge to find that 
the premises in (piestion Avere used for 
public wor.ship. There is no merit at all in 
this seconrl appeal and the defendant-ap- 
n»lUnt cannot possibly succeed. We, there- 
fore, dismiss S. A. No. 20 of 1924 


1)81 Tml. (-'as. 518; 22 A. L J. 189; (1921) A. I. U. 
* (V) n 19 h W. 253; ■l.)21) M. W. N 278; 19 O. 


A. 1.. K. 

(P. 0.}. 
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with costs including in this ('curt 
fees on the higher scale. We allow the 
appellant tljree months from the date of 
this Court's decree to remove his materials 
and to clear the site; if he fails to carry 
out this order he will forfeit all rights to 
the material.^. 

z. K. A jtpcQl dismissed. 


MADRAS HIGH COURT. 

OKi(;iNAr, SiDii Apfea[, Xo. 70 of 1924. 

August 21, 1925. 

Present : — Sir Victor Murrav Coutts- 

• 

Trotter, Kr.. Chief Justice, and Mr. Justice 

\’iswanatha Sastri. 

V. ODPAh XAIDC— Affki.laxt 

re rs us 

MOHAXLAL KAXYALAL andotueus— 

liESPON'UEN'TS. 

Pre.^iderry T<iu'n.'< I iisol I'l ncn Act [III of PJOft), a. 

fd) (iii) — Purtncrsh i f) .Ic/ of iusolrcnrif committed hy 
vKinajiyi;] jyicl nfv- - p,iri ncr, other, u'hrthfr can be ad- 

judic'iteil in.^ol rc nt. 

!n ordor lli.it a nian ni;iy l»i' inad^* a bankrupt, the 
aet of bankmiitcy relied upnii must l)e some not whioh 
cun be ch-lhiit<dy briati^lil tinmc to him. [p. 87."), col. 1.] 

It is imp i.'sil»ls to state that there can lx* no ca.se 
ill whieli the icf of an a^.uit in closin'? down the 
business of [u irndpal and ab.scondiii" from tlie credi- 
tors could lie tr»*ated as an act of tlie jirincipal. 
There ini'jht lie cases in which a Court would be 
justitied in certain circum.stance.s in holding that the 
act of the agent in \'ioIation of s. 9 I'd) (Hi) of the 
Presiflency Towns Insolvency Act miglit and should 
be treated as the act of the principal, and constitute 
the foundation for a petition in insolvency against 
the principal, [p. 876, col. 1] 

The question is. however, one for ilecision in each 
case whether on the facts of a particular case the agent 
oex^upies such a jiosition that his principal must stand 
or fall by his acts for thcpurjio.se of bringing the 
case within the Statute of In.solvency. [p 870. col. 2.] 

Two persons traded together in partnershij) at 
Madras. One of them rc'^idvd in Madras and managed 
the business. The other although ordinarily residing 
outside .Madras used to come there to look into the 
accounts and see how the bu.siness was progressing. 
The business got into dilTiculties and the managing 
partner closed the business down and absconded in 
order to get out of the clutches of the creditors. On 
an application by the creditors to adjudicate both the 
partners as insolvents : 

Held, that the circumstances were insufficient to 
hold that the act of the managing partner was neces- 
sarily in law the act also of the other partner, and that 
the latter could not. therefore, be adjudicated an insol- 
vent. [p. 677, col. 2; p. 876, col. l.j 

Kastur Chand Rai v. Dhanpat Singh. 23 C. 26; 22 I. 
A. 162; 6 Sar. P. C. J. 617; 5 M. L. J. 269; 12 Ind. Dec. 
(n. s.) 18 {P. 0.), f'dlowed. 

In re Havruck Chand Golicha, 5 0. 605; 6 C. L. R. 
332; 2 Ind. Dec. (x. s.) 993 . In re Dhunput Singh. 20 C. 
771; 10 Ind. Dec. (N. s.) 520 and In the matter of Brij- 
Viohun Dobay, 2 C. W. N. 306, explained. 
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Hz parte Plain, In re Sairer.<i. (1879’) 12 Cli. D. 522; 
11 Ij. T 16; 2s W . K. 331 and Cooker. Charles A. 
Vngcler (fompanu ,‘VMi) A. C. 102; 70 L. J. Q. B. 181; 
81 L. T. 10; 17 T. L. K. 153; S^Iaiison 113, referred to. 

Appeal from the judgment and order 
of Mr. Justice Ramesam, dated the 23rd 
September 1924, and passed in the exercise 
of the Ordinary Original Insolvenc}- Juris- 
diction of tlie lligh Court, in I. P. Xo. 7 of 
1923. 

Mr^ K. X. Ki'ishnasirami Iyengar, for tlie 
Appellant. 

Mr. 0. Thanikaelialam Chettiar, for tlie 
Respondents. 

JUDGMENT. This case raises a jjoint 
of some interest. 'I’wo persons traded to- 
gether in partnership. A man called An- 
antlia Mudali, about whom no questionarises 
in these proceedings, and the appellant 
Gopal Xaidu had carried on a produce busi- 
ness in Madras and the facts seem to be 
that Anantha Mudali was managing the 
business in Madras, whereas Oopal Naidu 
resided ordinarily at Wallajabad, but the 
evidence which isgiveii in the case— and that 
is the evidence that was relied upon by the 
adjudicating creditors themselves — estab- 
lishes two things. The first is that when any- 
body, after the difficulties arose and in this 
concern they did arise— wanted to see Gopal 
Naidu when he went to Wallajabad, he 
found Gopal Xaidu without ditficulty and 
was able to put whatever he wanted to put 
before him. The other fact that emerges is 
that, although Gopal Xaidu ordinarily re- 
sided at Wallajabad, he did from time to 
time come to ^ladras and look into the ac- 
counts and see how the business was pro- 
gressing. What is before us is an appeal by 
Gopal Xaidu against his adjudication. The 
circumstances w’hich led lo it are these. The 
business got into difficulties when the debts 
due to the petitioning creditors amounted to 
something over Rs. 10,000 and the difficulties 
came to a head — we will take it as proved, 
forit is not disputed — when Anantha Mudali 
closed the business and w'ent away in order 
to get out of the clutches of his 
his creditors, thereby committing an act of 
insolvency, so far as he is concerned under 
s. 9 (d) (iii) of the Presidency Towns Insol- 
vency Act. That is a perfectly good found- 
ation for Ihe insolvency petition and the 
adjudication consequent upon it as against 
Anantha Mudali but it has been sought in 
this case to use thatactof AnanthaMudali in 
order to lay the foundation I merely or 
the petition against Anantha Aludali iu®‘ 
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self, but of the petition against the 
lant Gopal Naidu. 

We had a very interestingargument prac- 
tically giving us the whole of the history 
of the law on this matter both in England 
and in India. There is no doubt that tlie 
English cases of which I may take as an in- 
stance, Mills V. Bennett (1) as one of the 
earlier and Ex-parte Blain, In re Sawcrs (2) 
and Coofce V. G/iaWes (A. Vogeler Compuny 
(3) as some of the later, clearly lay down the 
principle, that, in order that a man may be 
made a bankrupt, the act of bankruptcy 
relied upon in English Law must be some 
act which can be definitely brought home to 
him, andthe learned Judges point out that 
the act of the agent cannot ordinarily found 
a petition in bankruptcy. The chief pro- 
nouncement which has been approved of 
in many subsequent cases is contained in 
the judgment of Brett, L. J., in Ex parte 
Blain, In rc Sawcrs (2). Ue says: “It was 
said that a person may commit an act of 
bankruptcy by his agent, and that the part- 
ner in England was the agent of these for- 
eign partners, and, therefore, they committed 
an act of bankruptcy b}'^ their agent i[i ICng- 
land, that is, by allowing the execution to 
go without satisfying the judgment, and 
that, this having been done by their agent in 
England, they ought to be adjudged bank- 
rupts. That assumes that a man can commit 
an act of bankruptcy by his agent, whether 
he has authorized the particular act or not, 
and that assumption seems to me to l)e 
equally wrong. I think that a man cannot 
commit an act of bankruptcy by a particular 
act of his agent which he has not authoriz- 
ed, and of which act he has had no cogniz- 
ance'’. Tnat is what Brett, \j. J., said in 
Ex parte Btain, In re Sawcrs, (2j and, in 
my opinion, that is good law to day in Eng- 
land and with a certain modification is pro- 
bably good law in India. Meanwhile, the 
matter had arisen on several occasions in 
Calcutta as to whether a man could be ad- 
judicated a bankrupt, because of tlie act of 
some person whom he left in charge of his 
business, namely, a munib gumastha or a 
quasi-partner with the authority of an agent 
to act for his fellow partners; and, so far as 
the High Court of Calcutta is concerned, 
the matter came to a head in the case of 

(1) (1814)2 M. &S. 55G; lOj K. K. 488; 13 U. U. 
318 

(2) ri879) 12 Oh. D. 522 at p. .320; 41 L. T. 4S; 2S 
W. It. 3:i4. 

(3) (1001) A. C. 102; 70 L. J. Q. B. 181; 81 h. T. 10; 
17 T. L. R. 153; 8 Manson 113.- 
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7n re Dlninput Singh ('4') whicli was decided 
in the year 181)3 by a Bencli consisting of 
Sir Comer Petheran, Chief Justice, Mr. Jus- 
tice Prinsep and Mr. dust ice Pigot. In that 
(!ase there was a pronouncement of Mr. Jus- 
tice Trevelyan, which lends colour to the 
suggestion that the act of an agent in de- 
parting with intent to defeat creditors was 
always, as a matter of course, to be treated 
as a departure by the princit)al on the ordin- 
ary principles of agency, and that view 
was delinitely rejecte<l by the Court very 
largely on tlie authoiity of the Jinglish cases. 
The learned Judge who deals most clearly 
with the matter is ]\lr. Justice Pigot. At 
page 71)5* of thejCalcutta Ueports, hesays: “1 
think the general proposition laid down by 
Lord Justice Bictt in Ex parte Blain, In re 
Sawers{2) only aliirms, and is intended to 
aflirm, the rale stated before by Lord 
Tenterden: ‘1 think a man cannot com- 
mit an act of bankruptcy by a i)articular 
act of his agent which lie has not authoriz- 
ed and of whichactlie had no cognizance."' 
“This general rule is, I appreliend, appli- 
cable in cases outside those of tlie class 
with which we are here concerned, and it 
seems to me ah.'.olutely to govei ii this case. 
There are, therefore, two reasons why the 
acts of Paniialal in this case, assuming them 
to amount, so far as he iiersonally was con- 
cerned, toa departure, etc., with intent, etc., 
cannot be acts of insolvency committed by 
his mastei', Dhuniiut Singh. 'Die first is 
that the nature of the acts themselves, as 
described in the section, is incorn jiatible 
with the possibility of their being commit- 
ted by any one Init the delitur liimself; the 
departure mus' lie his departure, and the 
intent ]u-oved must lie hisintent. The second 
is that a man cannot eomniit any acto/bank- 
riiplcy by an act of his agent wliich he has 
not authorized, and of which act he had no 
cognizance". He then goes on to say that, 
in accordance witji the jiriiiciples stated 
above whicli he accepts as con-ect, he thinks 
he must iironouiiee that tlie earlier case in 
t he tJalcutta High Court of In re Ilurruck 
Chand Golicha (o) decided by Broughton, J., 
sitting in Insolv'encr was wrongly decided. 
This very case of Kastur Chand Uai v. Dhan- 
pat Singh ((beanie up before the I^rivy Coun- 
cil and was dealt with in Kastur Ckajtd Uai 

(!) 20 C. 771; 10 Ind. De^ (s', s.) 520. 

(5) 5 O. G03; G (J. L. K. 382; 2 Ind. Dec. (a s ) 

(Gy 23 C. 20; 22 I A. 102; 6 Sar. P. 0. J. G17; 5 M i 
J. 200; 12 Ind. Dec. (k. s.) 18 (P._C.}. 

^ *Pago of 20 O.—lEd.] " 
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V. Dhanpat Singh (6) in a judgment wliich 
was delivered by Lord ilobhoiise. d'heir 
Lord-hips adopted what I may call a middle 
course. They thought that Ylv. Justice 
Pigot hadt I'ut the sujtposed iiile mmdi too 
brojilly and they thought that it was im- 
possil)le to say that there can l)e no case 
in ^vhich the act of an agent in closing 
down the business ami absconding frojn 
the creditors could be ti-eated as an act of 
the ]uincipal and they proceeded to say that 
there might be cases, of whicli by the way 
the one l)efore them thevclearlv consider- 
e l not toheone.iii whi'di a t’ourt wr)uld be 
justified in certain circumstances in hold- 
ing tiiat the act of the agent in violation 
of the section of the bankruptcy might 
an I should be treated as the act of the 
jiiincipal and in the light of that tlie 
expression of opinion by Mr. Justice Pigot 
requii'f^d modification and a much more 
lhaxible rule should lie laid down. I am 
leading from page J.S* in which, after setting 
out the view taken by Mr. Justice Pigot 
and the High (\)urt, tlieir Loidships go on 
to observe as follows; “So understood, their 
Lordships cannot assent to the i)i-inei|'le 
laid down by the High Vowvt in I )/ui n j ut 

(-1).] The ])ositJon of a gimiastha 
dilYers in ditferent cases. In some cases he 
may lie little more, or no more thm an ordi- 
nary manager. In others he may ropre-ent 
the business so entirely that the benelicial 
owners have no practical contn»lover it and 
ari* cpiite unknown to the cusu-mers. .Mr. 
Justice Idgot states tlie iiossildc iio^ition 
ofa giim(i>itlia witheven more force thaiidoes 
l\ir. Justice Proughton [I think in Ilurnich 
Chattd's case (5). | He says: ‘It often ha|>i>ens 
tint a large l)usiness is carried on foryeais 
by a miinib gumastha or by a succes.-ion 
of Iheni, in tlie name of principals \vho 
never are seen, or personally known, in con- 
nection with the business at all; sometimes 
in the name of family firms the memlieis 
of which are constantly fluctuating from 
generation to generation, ami of which 
firms it is or may bediflicult to determine 
whoareatanygiventime,actuaily members. ’’ 
Then their Loidships go on as follows; 
‘‘Their Lordships think otherwise. 'I'liey can- 
not hold that the creditors of firms ex- 
cliisiveb’ managed by giima.'<thas have no 
reimuiy by way of im-olvency, whatever the 
the gumastha may do; though he may make 
fraudulent conveyances, promote fraudulent 
execiu ions, or. as in llurruck ChvmVs cas^ 
of 26 c.— 


fo), ‘leaving tlie creditors to find him or 
his niastei- if tliev could'. And vet that 

* V 

C(>n-:er{upnce must follow if the jiiinciple 
laid flown hy the Higli (.’onrt in this case 
be tlip true one”. Ami thenthevgoon to 
say: ‘‘It is a <[UPstioii in eacli casewhetlier 
\he gumastlid occupies such a jicsilion that 
the owner must stand or fall bv liis acts, 
so tliat his fraud or hi.s ilight shall hy 
imputation be the fraiul or tlight of the 
owner or multitude of owner.s, for the pur- 
jinse of bringing their case within the 
Statute of Insolvency. 'Fheir Jjordships agree 
with the Judge.- uholuivt' held that the 
Statute admits of ap])iic;itioii to such cases, 
and that toexclmlc it may lead to injustice 
mid confusion in manv cases Thevare hv no 

1. k % 

means preparerl to say t liat // urruck ( 'h mid's 
c -.sr (5) was wrongly decided; though the 
po.-iiiou of \he ^^/nmastha there is not staled 
so fully as they would think desirable, if 
the case were before them for decision. 
On the ot her hand thev have re* hesitation 
in agreeing with the High ('onrt that 
Purina did not occufiy such a position as 
to make the lesiiondent liable to he de- 
clared insolvent on the ground of lus 
])ers(u)al conduct. 'I’he respondent apfiears 
to have been an active and ]-e.sp(>nsihle 
owner. His resideme and head kali at 
Azimgnnge wore well-known. He oaca.Hon- 
allv came to (’alcutta, and to the koti 
^Vhen difficult ies arose, Purina ayiplied to 
him to meet them; and wlieii payment was 
sUv^pemled, Punnn ofienly, hy liimself {»r h)’ 
his .‘‘ervanls, told tin' creditois tliat his 
]u ii.eipal was coming, and that the}' must 
wait for his action. Liider such circnni 
stances, even if Pnnna himself liad commil- 
ted the acts alleged by the ay'pelhint. it 
wuiihi, in their Lord.-hips’ oi>iiiion, he 
wrong to hold that liis acts wt-re th(\-e of 
the 1 cspfuulent.'’ In that ca-e a hint liad 
been tliiown out by ^Ir. Justice Pigot in 
the High Court and then by way of en' 
courageinent of the suggestion I'V Lord 
Ilobhouse in the Judicial Committee that 
the case was one which might aptly i.'e met 
by further legislation, and 1 suppose that it 
was that sugge.srioii whioh lu'cuglit about 
finally the Presidenc}' Towns Insolvenp 
Act of PO!) h'Dg after. We have, the 
desired legLlative machinery in the expla- 
nation to s V. That explanation runs as 
follow.-^; “Kor the propose of this secticii. 
the art of an ag( nt iTiay be the act of the 
prircipal, even though the agent may have 
no specific authority to cooiDait the act. 
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I take that section to be an attempt I)}’ the 
draftsman to cany out broadly and in 
spirit the etfect of llie observations of 
their Tjordsliips of the Judicial Committee 
in Dhuuimt SingJi's case{4:) and I am content 
to deal with it on that footing. 

Unfortunately in tliis country a misinter- 

^ * 

pretation, as we feel constrained to regard 
it, has been put upon that section, and, 
for tliis imrpose, 1 wish to refer to two 
cases. One is t he case reported as /?z (he 
matter Q-f Brijmohun I)oh<uj (7,i, a decision 
of Mr. Justice Sale sitting alone in insol- 
vency. What Mr. Justice Sale says on 
this point is very brief, and 1 will read his 
exact w'ords. He deals lirst with a dilTer- 
ent point witli which we are not concerned 
and then lie goes on to say this: 1 had 

taken another view of this iioint, the ques- 
tion would still remain as to wliether the 
departureof the r/a?a«.s-///a undcrthe circum- 
stances and under the instructions of the 
debtor did not constitute an act of insol- 
vency.” Why indeed should it not? h"or, 
as is clearly expressed in the learned 
Judge’s words, the departure of the 
(jumashta was under the ex])ress instruc- 
tions of the master. We are here concerned 
with a case w’here the departure of theagent 
is ex hypolhesi anact done by himself witliout 
express authority of the princifial. Then he 
goes ontosay; “'J’he dilliculties whicharosein 
Dhunput Siiigk's case (4} are absent from 
this. (Wedo not know what those dilliculties 
are but one of them was clearly the absence 
of express instructions of the principal^ 
and I am inclined to think that the de- 
parture of the gumastha did, under the 
circumstances, amount to an act of insol- 
vency on the part of the rleVitor.” This is 
really a decision on the facts of that case, 
and weentirely agree with the learned Judge 
that the facts of that particular case were 
such that certainly under the section of the 
Presidency Towns Insolvency Act and also 
previously to it under the guidance of the 
judgment of the ITivy Council in Kastur 
Chand Rao v. Dhanput Singh (G) his was 
a ]>erfectly correct determination of the 
matter before him. 

The judgment of Sale, J., came before a 
Division Bench of this Court consisting of 
Spencer, J., and Phillips, J., There is no 
doubt, looking at the report, the one I have 
before me is Kalianji Singhji Bhai v. Bank 


of Madras (S) that those learned Judges 
regarded this decision of Mr. Justice Sale 
ar, laying down the sweeping piincij)le tiiat 
in all circumstances the act of an agent in 
closing down the i)rincipars place of busi- 
ness must be treated to be the act of the 
j)iincipal and they treated that as being 
the existing law. They refer to English 
cases and tliey go on in these words: “Jn 
India it has been expressly enacted as an 
exi)lanalion to s. 4 of the Provincial Insol- 
vency Act (that is the same in words as s. 1) 
of tlie Presidency Towns Insolvency Act) 
that for the i)urj)ose of tliat section, 'which 
deals with acts of insolvency committed by 
a debtor, the act of an agent may be tlie 
act of the ]irincii)al. It was accordingly 
held in In the matter of Bri jmohuJi Dobay 
(7j that the departure of an agent from the 
place of business did constitute an act of 
insolvency' on the part of the ju'incipal.” 
It did on the particular facts of that case, 
l>ut unfortunately the learned Judges of 
the Madras lligli Court have taken to be a 
liurd and fast rule of law what in truth and 
ill fact was a decision on the particular facts 
of that jiarticular case and the same 
fallacy undoubtedly vitiates the reasoning 
of Mr. Justice K-imcsam wlien lie tried 
this case. He look the decision of 
the C. W. X. case and lie took the 
decision of the Madras High (1*01114 as 
laying down a hard and fast rule which 
he was bound to resjiect, and without 
reference to the particular circumstances of 
the case, bethought he was inlaw liound 
to treat the act of the agent as inevitably 
the act of the principal which iis clearly in- 
correct. 

In the light of these principles, Mr. 
Thanikachalam Chetty very wisely does 
not seek to uphold the decision of tlie 
learned Judge on this point. When we 
look at the allidavits it is clear that the 
facts of the case wliich are put by the 
creditors tliemselves before the C’ourt con- 
stitute just the kind of facts which would 
enable the (Jourt in its discretion to say in 
a particular case “this is not tlie sort of case 
Avhere we will do what the Act allows us 
to do, namely, treat the unauthorized act of 
the agent in closing down the business as 
in law being the act of the principal.” 
Mr. 'rhanikachalani Chetty does not, there- 
fore, ])re83 us to remit the case back. On a 
further considemtion in the light of these 

(S) 31 Ind. Cad. 583; 20 M. L. J. 788; 3 L \V rti 
(lOlG; 1 M. W N. 12; 39 M. C93. • . ao; 
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Petition, iinder s. 25 of Aet IX of 18^7, 
in'iiyine: the High (Vmrt to revi>e ;i decree 
of the Hoiirt of itie I>islrict Hun-''if. Cliingle- 
put, ill S. V. S. No. is 1 (.[ IDlhl. 

Mr. T. S. Ann man, for the Peti- 

tioner. 

Mr. T. PattnUiiraina In>i\ for the Re- 
spondent. 

JUDGMENT. T think the decree of 
the Muiisif is corrert. 'I'he ])roniissory note 
after recit iiig that the executant was tlie 
guardian of the minor and tliat Rs. 125 was 
due by the father of the minor i)roceeds as 
follows “1 shall jaiy these Rs. 125 to you 
or or-ler, on demand, with interest at 1 ])er 
cent, per mensem. I execute the tiromis- 
sory-note in these terms with my consent". 
It is signed hy the defendant without any 
(pialilication or descrii)ti()n. 

It is ditlicult to see how I can in the face 
C)f the express ])ersonal luomise to pay and 
the uiirpialilied way in whicli the note is 
signed hold that the defendant is not liable 
on the note, it is o])ea to the guardian to 
undertake to ]>ay personally a debt due by 
the estate and there is no want of consi- 
deration if, creditor agrees to accei)t the 
guardian's i)ersonal resi)onsibility instead of 
having recourse against the estate. 

Reference has been made to Pa<lma 
Jvri.v/um ('licttidr v. Xanannnu Ammal (1) 
but as pointed out by Wallis, C. J., in 
Paldniappa Chettiar v. Sh<tnmuifam Chettiar 
(2) the case does not decide tliat the exe- 
cutant who was the mother was not per- 
sonally liable. 

I have in Anitnalu Animal v. \ aniagivi 
Animal (3) held that a person executing a 
negotiable instrument will be personally 
liable unless there is a clear indication in 
the document that he does not intend to 
incur personal liability but limits the re- 
course of the payee or holder to the person 
whom or the estate which he represents as 
trustee, executor, guardian or agent. 

In the present case I see no such limita- 

^^^The petition fails and is dismissed with 


costs. 

V. N. V. 
Z. K. 


Petition dismissed. 

(1) ;i0 Iiid. Cas. 574;3i)il . 

(2) 4i) Ind. Cas. 23; -11 A. 81a: b L. W . 31/; 3o M. L. 

J. 90; 2-1 M. L. T. 51. 

(3) 43 Ind. Cas. 7G0; 33 M L. J. 631; M. L. T. 3. 1, 
6 L. W. 722; (1918) M. W. X. 110. 
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MADRAS HIGH COURT. 

Api’Eal acai.wst OiiDEi: No. 303 or 1923. 

September 21, 1925. 

Present: — .Mr. Justice Devadossand 
i\lr. Justice Waller. 

T. R. M. S. RAMANATHAN CHKTTf 
i:v ACTiioRisEn a(;ent i\I(MlAMHl) 
APOrL KADKR ALIM SAHIB 
-DECUEa-HoEUEit— P etitioner 

Appeeeant 

ver.-ius 

NALL.V VEIOiiAPPA PILLAI-Judg- 

M E \ T ■ 1 ) E ETC U — R ES PO N i) E N T. 

/•;jTcaOo/j nt (l.rjye Applicnlion f»v execution— 
Dtifii n/ Court of application, when 

ncd. f 

.Vii lyKrOMliiic Court <-Mn disiui.ss an ai>])licalion lor 
t i' >11 only ifllu’ (•iA-dit‘*r 'Iocs not take inop(?r 
strps >'!• dnps not h.'lji tlu' Court i[i (weeutiu^' llie de- 

(MVH. . , 

.\n Old T niado l>v an I-]xefutincr (’'Uirt sudi^ as 
' I’l-ocrdiiivs olo-^'d ■ or “p'-tifion lodiXcMh or ‘the 
111 tUe-r is lu ld .iver," f ir .stat ht it-i! piirj.oses is iiupro- 

Appeal against an order of the Distiict 
(’ourt, Rimiiad, at Ma<lura, dated the -Ith 
Julv H)23. in Iv P. No. -IG of 1919, in O. S. 
No.'25 of 1917. on the tile of the Court of the 

Suliordinate Judge, Trichinopoly. 

Mr. IC. S. Xaraijana Iyengar, for the 

Appellant. , 

;Mr. P. Kesnva Iyengar, for the Respond- 
JUDGMENT. —The District Judge 

passed the following order;— “Proceedings 

closed. Sale held on 3lst Jul> 19-- 

recognised." , 

W'e have pointed ont in more cases than 

cne that no Court which executes a decree 

can pass such an order as ' ^ ® 

closed" or “petition lodged or the matter 
is held over" for statistical purposes. It is 
die duty of the Executing Court to e>ec u 
1 decree and it could dismiss the application 
uilv if the creditor does not take proper 
steps and does not help the Court in exec 

Ins the decree. . 

We, therefore, set aside the order of th 

District Judge and direct him 
ipplication to file and dispose of it accord 

ng to law. 

Costs will abide the result. 

2* * Order set aside. 
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CALCUTTA HIGH COURT. 

Criminal Ueference No. 3S of 11)1*5. 

April 7, 11)25. 

Present : — Justice Sir Habiugton 
Newbonkl Kt., and Mr. Justice V>Al. Chose. 
KAiM PADA CHATTEKJEK and cthei.s— 

Complainants 

versus 

BASANTA BAISHNARI and others— 

Accused. 

Eastern nciigal and Assam Dtsorderb/ llouscsAct 
(II of 101 ) 7 ),* ss. J, d-'Erocecdiniis undt r .\ct- - Pro- 
cedure- Evidence not recordetl— Order, lojality of — 
Duty rf Magistrate. 

Proceedings under s. 3 of the Kaslern l>en<iiil Jiiul 
Assam Idsorderly Houses -Vet are nut hy 

the provisions of the C’r. P. C. It is not nece.s.'^aiy for a 
Magistrate in such proceedings to aiA only on legal 
evidenc • and he ne«'d not administer an oath to the 
witnesses. Put before passing an ol der under s 3 of 
the Act tlie Magistrat- must not only be satislieci that 
the liouses in (luestion are u.sed n.s brothels or for the 
purpose of liabitual pro.stitution or as dist>rder)y 
houses, hut lie must further liud an additional faet to 
bring tlieni within the j)rovisioi!.s of el.iu) or {b) or ic) 
of s. 2 of the Aet. [ [p. 881, col. 2.] 

A Magistrate lias no power to take action against 
the kec{)er of a brothel und(‘r .s. of the Ivistorn 
Bengal and Assam Oisorderly Mouses Act if the phu'e 
is respectably conducti'fl, unle.<9 it is in tlie neigh- 
bourhood either of an eduent ional inslilnli* n or of a 
cantonment so as to attract the operation of el. (a) or 
cl. (c) of s. 2 of the Act. ip. ^82. col. 2 J 

It is not necessary for a Magistrate w)io desires to 
proceed against several ]iersons under s. 3 t>f the 
Eastern Bengal and Assam Disorderly Houses Act to 
draw up separate iirorcedings and hold separate 
enquiries in the ease of each house, hut in deciding 
the question whether annoyance is caused to tiio 
neighbours, the Magistrate must apply liis mind to 
the ease of each liousc separately, (ihidj 

A Magistrate summoned certain jiorsons under tlie 
provisions of the Mist(‘rn Benyal and Assam 
Disorderly Houses Aet and after questioning them and 
examining witnesses hut without julministering any 
oath to the witnesses or re.eording their evideiu'c t>r 
the statement of the perstms against whom the pro- 
ceedings had been taken, lie passed aiiorder under s. 3 
of the Act: 

Held, that the proceedings taken by the Magistrate 
had not been conducted within the ordinary rules of 
fairness and his order must, therefore, be set aside, 
[j. 881, col. 2.] 

Reference made by the Sessions Judge, 
Rajshahi, recommending thatan order of the 
Deputy Magistrate, Malda, dated the .30th 
September 11)24, be set aside. 

Mr. Gopal Chandra Das and Babu .Sr/f^c7id- 
ra Kishore Ghose, for the Complainants. 

Mr. Karendra Kumar Bose and J3abu 
Jatindra Mohan Chaudhuri, for tlie Accus- 
ed. 

Mr. Ashraf AH, Deputy Legal Remem- 
brancer, for the (h’own. 

JUDGMENT*— T his is a Reference 

^0 


8S1 

nn le liv tlie learned Sessions Judge of 
Ib’jshalu recomu)''nding that theorder made 
Dy tlie Deputy Magistrate of Malda, dated 
the 30th iSepleinljer 11121, under s. 3 of the 
Ivi-^tern Hengal ami iVssani Disorderly 
lloiKses Act (Act 11 of 1907', be set aside. 

(In a petition submitted to the Magis- 
trate of Malda by 25 residents in the vici- 
nily siiininonses were served on 31 persons 
described as owners and S7 persons describ- 
ed as occupiers directing them to aj'pear 
before the ]\Iagistrate on the i30tli Septem- 
))er 192-1. After questioning the persons 
who ajipeared liefore him and examining 
witnesses, but witliout, administering any 
oath to the witnesses, or recoi'ding their 
evidence or tlie statements of the persons, 
against whom the proceedings had been 
taken, the Magistrate passed tlie following 
order : "I am satisfied that the houses 
occupied by the women named below are 
used as lirothels and for llie purjiose of 
habitual prostitution and they and the 
owners of the houses occupied by them 
named in the left-hand column are directed 
to discontinue such use ly the 30th Oc- 
tober 1921." 

In the case of llajani Kheintawali v. /wa- 
peror ( 1) it has been Iield that proceedings 
under s. 3 of the h]astern Bengal and Assam 
Disordei'ly Houses Act of 1907 are not gov- 
erned ))y the provisions of the Or. P. C. It 
is not necessary for the Magistrate to act 
only on legal evidence and he need not and 
possibly lie may not administer oaths. But 
liefore passing an order he must satisfy 
himself that the house is used as 
described in s. 2, els. fu), (5) or (c) and he 
may do tliis in any way tliat does not 
violate the ordinary rules of fairness and 
propriety. In the present case we agree 
with the learned Sessions Judge that 
the proceedings taken by tlie ^Magistrate 
do not appear to have iieen conducted with- 
in tlie ordinary rules of fairness. In the 
case referred to the order of the Magistrate 
was ufiheld on the ground that the 
principles liad not been violated. The 
Judges had before them a full re- 
cord not only of the evidence taken 
but also of a local enquiry held by the 
Magistrate in those proceedings. In the 
present case we have no record except the 
written statement filed by the parties pro- 
ceeded against and the judgment of the 
Magistrate. In the present case the Magie- 

(!) 5 lud. Cas. 32.3; 37 C. 287; 14 C. AV. N. 401; 11 0, 
L. 3.207; U Cr.L. J. 112. 
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trate does not appear lo have properly 
realized that before he, can pass an order 
under s. 3 of the Eastern Bengal and Assam 
Disorderly Houses Act he must not only be 
satistied that the houses are used as 
Irrothels or for the purpose of habitual 
prostitution or as disorderly houses, but he 
must further find an additional fact to 
bring it within the provisions of els. (a), (6) 
or (cj of s. '2 of the Act. Though in his 
subsequent explanation the ilagistrate 
refers to the fact which might bring cl. (o) 
into operation, namely, that the houses are 
in the vicinity of educational institutions, 
but at the time of the enquiry the only 
allegation made before him was that the 
houses were used as brothels, etc., to the 
annoyance of the inhabitants of the vicinity. 
In hie judgment he has stated that certain 
persons named by him have proved that 
all the women proceeded against with six 
exceptions are prostitutes and they use the 
houses occupied by them as brothals and 
for the purpose of habitual prostitution to 
the annoyance of the inhabitants of the 
vicinity including the witnesses examined 
by him. But in his final order he simply 
recorded that he is satistied that the houses 
occupied by the women named below are 
used as brothals and for the purpose of 
habitual prostitution. He suggests that he 
has overlooked the importance of finding 
that each of these houses is used to the 
annoyance of the inhabitants of the vicinity. 
Under the law the Magistrate has no power 
to take action against the keepers of 
brothels provided that the place is res- 
pectably conducted unless it is in the neigh- 
bourhood either of an educational institu- 
tion or of a cantonment so as to draw the 
operation of cl. (a) or (c). 

In order to decide whether a brothel is used 
as such to the annoyance of the inhabitants 
of the vicinity, there is a great risk of con- 
fusion with findings when the cases of such 
a large number ol houses are jointly con- 
sidered. We do not mean that it is necessary 
to draw up separate proceedings and hold 
separate enquiries in the case of each of 
these houses. But we think in deciding 
the question w’hether annoyance was caused 
the Magistrate should have applied his 
mind to the case of each house separately. 
It seems obvious that -when there were 
several brothels in a portion of the town if 
some of them are used in a disorderly 
manner to the annoyance of the neighbours 
the Magistrate, unless he applies his mind 


to each case separately, is liable to hold that 
all are similaily used. In fact his finding 
in his judgment suggests that there has 
been such confusion. There is no clear 
finding that every house has been so used 
as to cause annoyance. 

We, therefore, accept this Reference and 
we set aside the order of the Deputy Magis- 
tiate of Malda, dated the 30th September 
192-1, diiecting the persons named in his 
order under s. 3 of the Eastern Bengal and 
Assam Disorderly Houses Act to discon- 
tinue the use of the houses asbrotliels orfor 
the purpose of habitual prostitution. 

z. K. Reference accepted. 


ALLAHABAD HIGH COURT- 

CiiiiiiNAL Revision No. 400 of 192^5. 

October 21, 1925. 

Present : — Mr. Justice Dalai. 
Musammat SUMARIA alias BISMILLA— 

Accused — Afplicant 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code {Act U of 1^9^), s. 250 — 
Complainant directed to pay compcyisatirm exceeding 
Rs. Appeal, whether lies. 

Wliere the total amount of compensation ordered to 
he j-aid by a complainant in one particular case 
exceeds Ks. 50, there is a right of appeal under cl. (3) 
of s. 250 of the Cr. P. C., even though the amount of 
compensation to be i)aid to each individual accused 
person may not exceed the sum of Rs. 50. [p. col. 
I.j 

Criminal revision from an order of the 
Sessions Judge, Ghazipur, dated ihe 28th 
of March 1925. 

yiv. Saila Xath Mukeyfi, for the Appli- 
cant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT, — The applicant woman, 
Musammat Sumaria alias Bismilla, was 
ordeied by the leained District Magistrate 
of Ghazipur to pay compensation of Ks. 50 
to each one of thiee constables whom she 
accused of having committed extortion. 
The total sum she was required to pay was 
Rs. 150. 

When she went up in appeal the learned 
Sessions Judge held that no appeal lay- 
I do not think that he was right in this 
conclusion. In els. 1 and 2 of s. 2o0, 
where the limit of compensation is staled, 

it is definitely laid down that Jhe li^u 
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of compensation is Rs. 100 with respect to 
every accused person. (3ii the other hand 
in cl. 3 which relates to appeal, the words 
are general and the right of appeal is 
given wherever the order relates to tlu- 
payment of compensation exceeding Ihs. 5U. 
In cl. 3 the words of els. 1 and "2 are not 
repeated of compensation to each indivi- 
dual accused person. 1 am, therefore, of 
opinion that when the total amount of 
compensation ordered to be paid by a com- 
plainant in one particular case exceeds 
Ks. 50 there is a right of appeal even 
though the amount of compensation to be 
paid to each individual accused ]ierson 
may not exceed the sum of Rs. 50. 

1 do not, however, think it worth while 
to send the case back to .the Sessions 
Court. I have gone through the facts of 
the case and the line of Ks. 150 appears to 
me to be excessive. 1 reduce the amount 
to Rs. 20 payable to each accused person 
and direct that the excess amount if reco- 
vered from the applicant woman shall be 
refunded to her. 

M. A# A. I • I 

7 K Order accordingly. 


CALCUTTA HIGH COURT. 

Criminal Ai’peals N(»s. 382 a-vd 389 or 

1925. 

August 2(5, 1925. 

Present: — Mr. Justice (Juming and 
Mr. Justice Mukerji. 

PRAFULLA KUMAR R(3Y 

CHOWDHURY and anothkR'-Accused— 

— Appellants 

I'ersus 

EMPE RO R— Respondent. 

Penal Code (Act XLV of ISOO), s IJOli -Consp racu 
charge of— Single in<livi<lual, whether can he conrivled 
—Criminal trial— PresumjAion against accused, whe- 
ther permissihle. 

In a criminal case tlie Conrl cannol proc.-.-d upon 
an UHSumption that tli't accused must liavc done wliat 
he was required b.v the rules of his employment to 
do. in order to fasten liability upon the a<'cus.*d 
with regard to liis knowledge of e?itaiu transactions 
which form the subject-matter of the charge, [p. S85. 

col. I.J 

Where a charge of conspiracy is based upon tlu* 
fact that only three persons ])arlicipated in the 
conspiracy, and two of tho.se persons are acquitted 
of the charge, the third must nece.ssarily he aequitterl 
also, inasm\ieh as a charge of conspiracy cannot stand 
as against a single individual, [p. H8C, col. 1.] 

Appeals against an order of the Third 
Presidency Magistrate, Calcutta. 


Rabus Prohodh Chandra Chattevji, De~ 
hcndni Xaraijan P>hatt(ich(n\iy<i and Radhilca 
Uanjan C/uka, for the Appellants. 

Uabus i'^ntindra Xatii Mukerji and Bihhuti 
Hhut>(in Ldiiiri, ftn* ihe Complainant. 

Mr. Xarendra Kutnar Bosc, for the 
Crow'i. 

JUDGMENT. — These two appeals arise 
out of an order passed by the Tliird l^resi- 
dency ^lagistrate of C’alcutta convicting the 
appellants Prafulla Kumar Roy Chowd- 
luiiy and Manik Lai 8ur of an olYence 
under ss. 120IJ 40:5, Indian Renal Code and 
sentencing them each to undergo rigorous 
imprisonment for one year and to pay a line 
of Rs. 500 or in default to undergo rigorous 
imprisonment for six months and award- 
ing the lines, if realised, to the complainant 
as compensation. Tliere was another 
accused ])erson one Prainatha Nath Hose 
who was tried along with tlie appellants 
in respect of the same olYence, but was 
acquitted. 

The three accused persons were on the 
stfilT of the Hengali newspaper Basumati, 
l*rofulla as a despatcher, Manik as an 
assistant accountant and Prainatha as 
checker of postage stamps. The prosecu- 
tion case was that they conspired with 
each other and were members of a con- 
spiracy with the object oRcommitting cri- 
minarbreach of trust in respect of postage 
stamp or the monej equivalent thereof and 
that they did in fact commit the oiYeiice of 
criminal breacli of trust in respect of 
(17, (500 half-anna i)rostage stamps of 
Ks. 2,112-11 tlieir money value. The 
period was conlined in the charge to that 
between the 3rd October 1924 and 23rd 
March 1925, both days inclusive. It was 
tlie prosecution case that a gigantic and 
well-organised swindle was being perpe- 
trated in respect of postage stamps or 
their money equivalent for some considera- 
ble time, but for the sake of convenience of 
proof or to prevent embarrassment the 
charge was conlined to such postage stamps 
as were meant to be affixed to cards which 
would require half-anna stamps to pass 
through the post as post cards. The cir- 
cumstances under which the fraud was 
delected are fully described in tlie judg- 
ment of the learned Magistrate and need 
not be repeated here, but it is necessary 
to describe the procedure which obtain- 
ed in the office in order to deal Avith 
the points which arise in the present appeal. 

The procedure which was in vogue may 
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lilliriilfy iiri'-r s iVoia the 
fl.e details in the ^.-videiice 

iiiiv to liie 


be gathered, tliotio'h not \viri;niu considei'- 
ahle diiiiculty, iioiii the ^•vi^'leuce ( 1' llie 
jH'oprietoi' [\ W. Xo. i :i;al the Manager b 
\V. Xo. 1 . Til- 
divergence as t' 

of these two itentleineM dn-.' ina 
disregard of seqncnce in tlie events that 
they \veread:ed to slat-. 'I’he jnncedure 
appears to li;ive lieen >'>iiie\vhat cunihrons 
an'ftostate quite ^horll\' it wc.s as i'oliows: — 
L?' teis issued Iroiii the t.liihuvnl deparlineuts 
of the ollice — ami there are ."“ixteen depart- 
ments of the I'niK.a rn manned hv a verv 

• I 

large numher of employees — are entered in 
the issue registered cd' tlie resiiective depart- 
ments and placed liefore the piojnietor in 

his room for In.-^ signature. After thev are 

% 

signed tile desi)atelier take.s them from tlie 
projirietor's room, 'hiie despit'/her then 
gets an adviniee irom the Diuvan lequisite 
to cover the iiostage. 'I'his advance is made 
by the Dui wan Ironi on! of tlie cash which 
he has in his hand on account of sale pro- 
ceeds of iiewspa[)c-rs sold through hawkers. 
The despatcher takes thi^ adivance from the 
Durwan after giving him a slip noting down 
therein the details of this amount. Stamp 
purchased with the amount so received is 
affixed by tlie despatcher to the letters and 
he produces them before the assistant ac- 
countant. Tiie assistant accountant is sup- 
posed to check ami count the number and 
value of the stamps on post cards, letters 
and packets enter the same separately on a 
slip, and while retaining the slip with him- 
self, returns the ])Ost cards, letters and pac- 
kets to the despatcher. The slip is made 
over by the assistant accountant to a clerk 
for being entered in the stamp register. 
This clerk ordinarily writes the stamp re- 
gister, but in his temporary absence other 
persons as well write it including the chec- 
ker of stamps. The despatclier takes the 
post cards, letters and packets to the chec- 
ker of stamps whose duty it is to count them 
again and keep a note of the figures repre- 
senting the stamps or their value. The arti- 
cles are then despatched by the despatcher 
through some ollice peon to the post office. 
After the stamp register is written up the 
checker compares the entries with tlie notes 
kept by him and examines it with reference 
to the slip prepared by the assistant account- 
ant which also passes on into his hands. 
The checker has also to compare the entries 
with the issue register of the different de- 
partments. The Durwan when he makes 
gver the cash to the cashier, produces be- 
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fore him a book in which he gehs written 
up a sort of account in respect of his col- 
lections and (1 isimrsements and lie also pro- 
iluces before him the slip whicli the des- 
Tiatchei- gives him for the advance taken. The 
ca.^hier receives the balance, if anv, and 
puts down in tliis book the items mention- 
ed in the slij) and makes a calculation there- 
in showing the amounts spent on different 
lieads aiul also the cash he receives from 
the Durwan. The cashier finds the amount 
taken by the despatcher to tally with what 
thestamp register .shows and it is then in- 
ferred that the postage actually issued is 
the postage for which advance has been re- 
ceived from the Durwan. It mav be conced- 
ed that if this procedure was followed to 
the lettei', there could be no fraud but for 
the complicity of the despatcher, the assis- 
tant accountant and the checker, and each 
one of them was a .snic <iua non in the con- 
spiracy and possibly others may also have 
partici[)ated in it. 

Xow as regards the embezzlement there 
can hardly be any room for doubt. A good 
deal of argument has been advanced before 
us ill order to show that the examination of 
the books of the olFice by the C. I. U. officer 
was not com])reheiisive enough, that the 
figures arrived at liy him cannot be acted 
upon as they do not take into account the 
postage that must have been used in letter 
and packets, that the proprietor’s personal 
correspondence and as well asstamps which 
must have been used by the Collection De- 
partment, the Ayurvedic Department, the 
Editorial Department and the Agency De- 
partment have not been included in the 
calculation. O^r attention has also been 
drawn tu some of the dates on which the 
number of letters actually despatched are 

far in excess of the number forwhich postage 
was cliarged for, and we have been asked 
to hold that if an audit embracing all the 
departments of the concern was made and 
for a sufficiently long period it would ap- 
pear that there is no foundation for the 
charge. The learned Magistrate has dealt 
with all these matters very fully in his judg- 
ment and I entirel.v agree with him in his 
conclusions in this lespect. Making all 
sorts of allowance that is conceivable or that 
may be necessary nothing approaching a 
plausible explanation can be offered of the 
gigantic discrepancy in tlie ffgures. 
is, in my opinion, not the slightest doubt 
whatever that a gross fraudwas perpetrated 
in the office on a well-organised system and 
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for a considerable length of time, and but 
for the honesty of some people in the olhce, 
the fraud would have gone on without de- 
tection. The statements made by the appel- 
lants in their written statement or in tiieir 
defence onl}^ betray an innate depravi* 
t}" of nature and only create in our minds 
an amount of prejudice against them which 
personally I find it somewhat dilhcult to 
get over. The proprietor apparently did 
not realise that he had to deal with a wick- 
ed world and it is this ignorance on his 
part that has caused him to suffer. 

The substantial question for investiga- 
tion in the case is as to the complicity of 
the two appellants. As I have already stat- 
ed, if the procedure which I liave descrio- 
ed was strictly followed, in other words, if 
the three members of the alleged conspiracy 
did what it was their duty to do every day, 
all three must have been parties to ?it. In a 
criminal case, however, we are not permitt- 
ed to proceed upon an assumption that they 
actually did what they were required by the 
rules to do. The learned Magistrate has 
recognised the importance of this doctrine 
when dealing with the case against the 
checker Pramatha. With regar<l to that 
accused he thusobserves in his judgment: — 
“There is ground for suspicion tha*; accused 
No. 2 Pramatha was also in the conspiracy, 
as there is no doubt that he had the 
stamp register before him daily, l^ecause 
almost every day his initials are to l)e 
found under both the credit and the 
debit side. But it is said that he checked 
the totals only and did not compare with 
the issue register at all. None of these re- 
gisters do, in fact, bearany initials of the 
accused No. 2 or any indication that he 
looked over them. It cannot, therefore, be 
said for certain that these registers were 
placed before him or seen by him daily in 
the evening as alleged by the prosecution. 
This work of dailj^ checking used formerly 
to be done by the proprietor himself but as 
he was busy with litigation in l’J21 he made 
over this duty to accused No. 2. The check- 
ing was done at the end of the day after a 
strenuous day's work. It is very doubtful 
whether the checking was ever done as it 
was intended to be done.” He thus acquit- 
ted Pramatha giving him the benefit of the 
doubt. The acquittal of this accused strikes 
at the root of the prosecution case and 
reflects upon the case as against the two 
appellants at, least, to this extent that we 
Lav© got to be satisfied that the two appel- 


lants before u.s did actuallv follow the rou- 

I 

tine that was presciibed for them in respect 
of the items covered by the i)eriod in the 
charge and to see what exactly has been 
proved in the ca^e in this respect. 

As regar.is the appellant Prafulla there 
is not the sliglitest doubt upon the evidence 
of the Manager P. ^V. No. i. the j^roprietor 
P. W. No. -t andtlie Durwan P.W. No. 3, that 
the part ascril'cd to him in the routine used 
to he performed l)y him. Tliere is other evi- 
dence corroborative of the evidence of 
these witnesses. To show ih.at he was a 
party to the conspiracy, however, it has got 
to be proved that he took a larger sum of 
mone}’ from the Diirwan than was actuallj’’ 
necessary for the postage. On this point 
there is no evifleace. The slij)3 which he 
used to give to the Durwan are not avail- 
able, the entries in the Durwan's ])uok 
(Ex. 19) which ])urported to have been 
made by the cashier from those slips have 
been proved only byj)roof of the handwrit- 
ing of the cashier ; the cashier has not 
been called. It is said he has left office. 
Tiiis is not altogether unnatural as Prafulla 
is his brother; but that does not relieve the 
prosecution from proving that, the entries 
so made by the cishier really represented 
what Prafulla had stated iu the slips. The 
Durvvan does not and indeed cannot be 
expecteil to say what amounts were taken 
by Pi-.ifulla. Prafulla's connection with 
the entries ma<le in the stamp register or 
his knowledge of any other documentarj’* 
evidence showing that larger amounts were 
being entered than were actually necessary 
has not at all been e3tal)lished. In fact it 
has not been shown that the canspiracy 
was not equally possible without Prafulla 
but with liis brother the cashier as one of 
the conspirators: and so long as this con- 
tingency is within the range of possibility 
Prafulhi's complicity cannot be held to 
have been established. Prafulla’s extra- 
judicial confession has not been relied upon 
by the learned ^Magistrate and his reasons 
for so doing are sound and substantial. To 
bringhome the otTeiice to Prafulla in my 
judgment we have to assume the very facts 
whicli the prosecution has failed to prove 
against him. 

Besides the evidence to which I have re- 
ferred the prosecution relics upon the 
j)Iece 3 of documentary eviflence, namely, 
E;cs. 2 an 1 3. I'he.se are two of the slips 
whi *h used to be prepared by the assistant 
cashier. All the other slips are missing 
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from the olTice. One of them, E\. ih is said 
to relate to a date subsequent to the period 
covered by the charge and is only relevant 
as showing the practice and that the 
assistant cashier u-ed to prepare such 
slips. The other slip, Ihx. 3, of Avhich the 
lower portion is said to have been in his 
handwriting shows that he made an entry 
indicating that postage was being charged 
for a number of po.=;t cards far in excess of 
these that were being issued on that parti- 
cular day. The latter undoubtedly is a 
very valuable piece of evidence as against 
the appellant Manik, I'ut it does not touch 
the appellant Prafulla. 

In my opinion, therefore, there is no evi- 
dence which would justify the conviction 
of Prafulla upon the charge on which he 
has been tried, and his appeal should be 
allowed and he should be acquitted and 
released. 

With the acquittal of Prafulla, the otlier 
appellant Manik stands acquitted as a 
matter of course, for the conspiracy alleg- 
ed in the charge is one in which only 
three persons are alleged to have been 
participators, of whom one was acquitted 
by the learned Magistrate and the other 
Prafulla has just been acquitted by this 
Court. The appellant i\Ianik, therefore, 
should also be released. 

Cuming:, J,— I agree. 

z. K. Appeal alloired. 


BOMBAY HIGH COURT. 

Criminal Reference No. 62 of J1)25. 

September 30, 1925. 

Present : — Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 

EMPEROR — Prosecutor 

VC 7'SU S 

KARIM RAJMAHAMAD— Accused. 

Bombay Public Conveyances Act (VII of WIO), 
ss. IJ (2), 5/1 — Bombay General Clauses Act (I of 
liX)!t)y s. JO — Superinteiident of Police, pou'cis of, 
V'hether can be deleyated to Assistant Superintendent 
— Delegation, mode of — Proof of delegation— Driving 
conveyance, after suspension of license — Offence. 

A district Superintendent cf Police hns the nuthor- 
ily to delegate powers conferred upon liim under the 
Bombay Public Conveyances Act to tlie Assi.stant 
Superintendent of Police, but where in a criminal 
case the question arises whether there was such 
delegation, the delegation must be clearly proved. It 
is desirable that a question of such delegation of powers 
sliould not depend on a general verbal order made by 


ilio .'^ujMTinteiuh nl of Police but lhat there sliould be 
n written order, giving references to the various sec- 
tions <.f Hie Act arnl specifying j)articular powers and 
dutie.s wliioli rhe Su[)criiitentlent delegates to the 
As.sistunf or Deputv Siijicrintcndent of Police, [p. 88S, 
col 1 

d'he power 1" refuse to grant a lieen.se or to refuse 
to renew it or to suspend or erineel it. is one wliich 
is r>f .some iinjiortaiii'e, and before rlelegating such a 
j'ower. tlie Siiju-rinlendent of Police ought to consider 
whrtli.-r it ran be juopprly delegated, 

Where a jiersoii eontinues to drive a public con- 
vcyancv^ after lie has l)e*Mi depi ived of his license lie 
ou.ght to lie pfo-ecuted under sub-.“. (1) of s. 2G of the 
Boml)ay Public ( ‘onveyances Act for driving a 
public conveyance without a license for the time 
bcino in force, ratlier tluin under suh-s. 2 fc) of the 
section for failure to |)roduce a license, whieli is not 

t\* m ^ 


an otYenoe really all'ected by the (piestion of suspension 
of iicojise cxcejit on the jirincijile of Ic.v non cogit ail 
' npossibilin |p. 887. col. 2.J 

Reference made by the District Magis- 
.’ate. Poona 


JUDGMENT. 

FaVv/^cett, J. and Madgavkar, J* 

— 26f/), I9f.-).)~ln this case the ac- 

cused was convicted of failing to produce a 
license on demand by a Police officer under 
cj. (c) ofsub-s. 2 of' s. 26 of Bombay Act 
A 11 of 1920. The District Magistrate refers 
the case to us on the ground that the 
reason for this failure was the fact that the 

Assistant Superintendent of Police, Poona, 

had suspended the accused’s license, and 
that he had no authority to make this suspen- 
sion under sub-s. (2) of the Act read with 
the Commissioner C. D 's Notification of 
December 13, 1920. which says that the 
duties assigned by the Act to the Commis- 
sioner of Police shall be performed by the 
District Superintendent of Police. He says 
that he has made inquiries with theDi.strict 
Superintendent of Police whether the 
Assistant Superintendent of Police had 
authority to suspend a license under s. l- 
(2) of ^ the Act; and that the District 
Superintendent of Police reported that the 
Assistant Superintendent “has no lawful 
authority to suspend a license,” but he 
considers the Commissioner C. D.’s Notifica- 
tion is a sufficient authorit}’ for that act. 
The District Magistrate is of opinion that, 
unless this power has been delegated to the 
Assistant Superintendent specifically, the 
action taken by him is illegal and the 
sentence of fine inllictedon the accused le 
consequently illegal. 

It is not quite clear whether the District 
Superintendent of Police means that h^^ 
has not in fact delegated authority to the 
Assistant Superintendent of Police to 
suspend a license under s. 12, or whether 
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he means that in spite of such delegation 
there is no lawful authority in view of the 
Commissioner C. D.'s Notiftcation. IE 
there has in fact been a delegation of 
authority by the District Superintendent of 
Police to the A-Ssistant Superintendent, tlien 
it seems to me that the Assistant Superin- 
tendent’s act would not be unlawful merely 
because the Commissioner's Notification 
refers to the District Superintendent of 
Police and not to any of his subordinates. 
Section 19 of the Bombay (leneral Clauses 
Act I of 1904, lays down that ‘‘it shall be 
sufficient, for the purpose of expressing 
that a law relative to the chief or superior 
of an office shall apply to the deputies or 
subordinates lawfully performing the duties 
of that office in the place of their superior, 
to prescribe the duty of the superior.” A 
power to delegate may be expressor implied 
in an Act: thus in Dharam Chand ImI v. 
Queen-Emprsss (Ij, it was held that a nazir 
had implied authority to delegate the 
execution of a warrant to his peon. The 
rank of an assistant to an officer necessarily 
implies that the assistant may ordinarily 
exercise the powers of that officer, when 
and as duly delegated to him. Many 
instances can be cited wliere this power is 
expressly provided for. Thus under s. fi of 
the Land Revenue Code, an assistant to a 
Commissioner shall perform such duties as 
the Commissioner to whom he is subordi- 
nate may from time to time direct. Again 
under s 10 of the same Code an Assistant 
Collector is to perform such particular 
duties as the Collector may from time to 
time see fit to assign to him. In the Clener- 
al Police Act V of 18G1 it is enacted by 
8. 1 that the words ” District Superintend- 
ent "or “District Superintendent of Police” 
shall include any Assistant District Super- 
intendent or other person appointed by 
general or special order of the Local Govern- 
ment, to perform all or any of the duties 
of a District Superintendent of Police 
under that Act in any District. Paragraph 
23 of the Bombay District Police Manual, 
Vol. I, page 8, shows that under that par- 
ticular section a Deputy Superintendent of 
Police has been empowered to perform such 
of the duties of the District Superintendent 
as the latter may from time lo time authorise 
him to perform on his behalf. Again sub- 
8. (2) of 8. 6 of the Bombay City Police Act 
1902, says, an Assistant Commissioner 

(1) 22 C. 596; U Inti. Pec. (n. s.) 397. 
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shall exerci.se such powers and perform 
such duties as may from time to 
time be delegated or assigned to him 
by the (.''ommissioner of Police. 'I’he Bom- 
bay District l^olice Act, 1890, does not 
contain any express provision on the sub- 
ject but in view of what is implied in the 
word “ assistant ” itself, it may, I think, be 
legitimately taken that a similar power of 
delegation is implied. Under s. 27 cl. (f) of 
that Act the Inspector-General of Police 
may make regulations in regard to the 
particular duties to be done by ditlerent 
Police Officers, and accordingly the imj)Iied 
power of delegation can be regulated in 
that manner. Subject to any rule prevent- 
ing the District Superintendent of i^olice 
from delegating his power to suspend a 
license under s. 12 of the Bombay Public 
Conveyances Act VJl of 1920, there is, in 
my opinion, no legal impediment to sucli 
a power being delegated to the Assistant 
Superintendent. The (’omniissioner’s Noti- 
fication is one that is framed witli reference 
to s. 3() of the Act VH of 1920, which 
requires him to appoint some to perform 
the functions as.signed l)y tliat Act to the 
Commissioner of Police. It, therefore, 
naturally refers only to the District Superin- 
tendent of Police, but in view of s. 19 of the 
Bombay General (.fiauses Act and the con- 
siderations I have mentioned, that notifica- 
tion in itself does not necessarily make the 
Assistant Superintendent’s act unlawful. 
Accordingly, 1 think that, before we decide 
to interfere, we sliould have a report from 
the District Magistrate as to exactly how 
matters stand in regard to any actual dele- 
gation of authority by the District Sup- 
erintendent of Police to the Assistant 
Superintendent. It may further be point- 
ed out that, if the accused’s license has 
been suspended, it would have been more 
appropriate to prosecute the accused 
under sub-s. (1) of s. 20 for driving a 
public conveyance without a license for 
the time being in force rather than for 
failure to produce a license, M’hich is not 
offence really affected by the question of 
suspension of the license except on the 
principle of lex non cogit ad impossibil i a . 

[The case was sent back for necessary re- 
port, and when it was received, the refer- 
ence was answered as follows : — ] 

Fawcett, J. — The District Superin- 
tendent of Police has now reported that 
no written orders delegating the author- 
ity vested in him by the notification of 
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1920 have be:^n issued by him. but under VII of 1920, 
verbal orders all the duties involved in lis. 10, if paid 
the ^ workiiif^ of t!ie Ihibiic Conveyances accused. 

Act in Poona have been carried out i.y tlie z. k. 
Assistant Superintendent of Police or the 
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under _s. 20. sub-s. (2} (e) of Bombay Act 
A II of 192d, and direct that the fine of 
Bs. 10, if paid, sliouhl l)e refunded to the 
accused. 

(Conviction reversed. 


Deputy ill charge of Citv Sub-Division since 
1915. 


As already mentioned in my ])revious 
judgment the delegation of powers under 
the Act of 1920 can be effected, and the 
definition of "Commissioner of Poli^^e ” in 
s. 2 of the Act supports this view. But in 
a case where there has been an exercise 
of a power under alleged delegated au- 
thority, it is clearly nece.-isary for a convic- 
tion in a case like the ]uesent that tlu^ 
delegation should be clearly shown. Xo 
doubt, the District Superintendent of Police 
means not only that there was a delegation 
of authority to perform the dr.tie.s imposed 
by the Act on the District Superintendent 
of l^olice in place of the t ’onimi'=;^'ioner 
of Police, but also of autlmriiy to exercise 
any ])owers conferred by the Aet on the 
District Su[)erintendent i f P()lice in the 
same manner; and, lleuc-foie, it is possible 
to say that the Assistant Sujjerintendent of 
Police, who sus|)ended the accused's license 
in this case, had authority to do so under 
sub-s. (2) of s. 12 of the Act. But, on the 
other baud, it is, in our opinion, desiral)le 
that the question of such authority should 
not depend on a general verbal order of 
the kind in (luestion, and the District Super- 
intendent of Police ought to jiass written 
orders, giving references to the various 
sections of the Act, and specifying par- 
ticular powers and duties whicli he delegates 
to an Assistant or Deputy SuperintemlmP of 
Police. The power to refuse to grant a lie-mse 
or to refuse to renew it, or to snsi)end or 
cancel it, is one which is of some import- 
ance and, before delegating such a power, 
the District Superintendent of Police ought 
to consider whether it can properly be so 
delegated. Having regard to these consider- 
ations, we do not think that the conviction 
should he allowed to stand. The omission 
of the accused to produce his license was 
in consequence of the order of the Assistant 
Superintendent of Police suspending it; 
and as it is not clear that the Assistant 
Superintendent of Police had proper au- 
thority to deprive the accused of his 
license for a time, the conviction does not 
rest on a sufficient basis. 

We, accordingly, reverse the convictioD 


ALLAHABAD HIGH COURT. 

CrtlillN-^L Itsi-KREN'CE Xo. (ilSoE 1925, 

( )ctober 22, 1!)25. 

/b’e.s( /q Sir (Irimwood Mears, Kt., 

( ’hief J ustice. 

PAdlH NATH KAXDl' — A pplicant 

ver.'<ns 

I'-M PLd {( ) \i — Opposite Partv. 

( nm,nr,l l>roro,lirr C.ufc ,Act V of 2J7, 

vr /V/kP r,,/. >Ari XfA’nf ISOof, jni) -Police 

N. oi Ob.s’trtirliint lo charg*’ 

(\f \insniiri\ conrtctifin fnr^ Ugalitj/ of —Alteration 

of rlifirgc u re Xnfice to aecu^'^d — Power of 

C ou rt. 

Sc-C-Ilnn 2i'7 f,f thn p. r. (Ieal.swith the altera- 
tion of a rhar;;'', l>'it the alteration must lie read and 
e.xj'Iaine.l f.« tlio arcu.«'/l and the litter innst knoiv 
wliat h.- lycliar-rr.l and what otTenee lie has to 

-^1 "f the (’nilr must l)(‘ read witli 
s. an,i ;i has no [h)wer to convict an accused 

person of an olTcnco .,f wlihdi helms not been told 
anytliin.u'. fp, Ss'.). j.] 

S.-etion of thet’r. p. (y ni>plio.s onlv to eases 
iiiention.-d m s. iVlf. t.f the ( ’oflc. whicli deals with cases 

m which .an net IS of such a nature that it is fioubt- 

ful whicli of several otTences the facts will constitute, 
[p. SM), cf)l. 2,] 

Ac<-used wa.s tried for an ofYcnce under .s. ;U of tlie 
lolice Act on the allegation that he hail kept loffsof 
wood in a piibii.* placM and harl fhcrebv caused ob- 
struction to the J.a^sers-l,y. The Magistrate in 
judgment fuuiKl that the act of the accused dirl not 
come within th<‘ purvi.‘\v of s. .Tl of the I’olicc Act 
hut f hat It amount-al to .m oth-nce under s. l^i'Oofthe 
lenal (. ode and convicted the accused of the laller 
offence, without havin.i? at any previous sta"e of the 
case e.xplained to the accused that he would have to 
meet a c har-e iimler s. 2!l() of the Penal Code : 

iudf/ tliat tlie convictiui was illeiral and must biJ 
set aside, [dud.j ” 

Criminal reference made bv the Ses.'^ions 

Judge, Azamgarh, dated the' 2lst Septem- 
ber 1925. 


referring order. -This is an 

application for revision of an appellate 
order of Pandit Lma (''haran Alisra. hlagist- 
rate, Lirst (^lass dismissing an appeal 
against the order of conviction under s. 290 
of the Indian Penal (^ode passed hy the 
Tahsildar of Mohammadabad against the 
applicant Raghunath Kandu. The facts of 
the case are as follows. Applicant Raghu- 
nath Kandu was sent up by Mubarakpur 
Police for trial under s 34 of the Police 
Act \ of 18G1. It was complained that be 
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kept logs of ■vrood in a public way, and 
thereby caused obslniction to the ])assers- 
by. It was proved that logs of wood were 
lying there and they could cause obstruc- 
tion on market dnvs. The accused admit- 
ted that he cut a tamarind tree and some 
pieces of timber lay on the i)ublic way. 
He however pleaded that he could not 
remove them on account of the prevalence 
of plague in the village. The accused pro- 
duced no evidence in his defence. 

The Tahsildar Magistrate found that the 
accused’s act did not come under s. 31 of 
the Police Act and it was an oUence under 
B. 2.'0 of the Indian Penal Code. He, tliere- 
fore, convicted applicant under the latter 
section and fined him lls. 10. Applicant 
preferred an appeal which was dismissed 
and it was held that under s. 237 of tlie 
Cr. P. a ])erson charged with one offence 
can be convicted of another olTence. 
Appellant now comes in revision to this 
Court and I think this order cannot be 
\ipheld 

The accused was charged under s. 31 
of the Police Act. dkie accused must have 
known through liis legal advisers that he 
committed no offeucc; under the Police Act. 
He, therefore, made no defence. The accused 
was never told that there was a charge 
under s. 290 of the Indian Penal Code 
against him. He liad no knowledge of the 
charge against him until he was convict- 
ed and sentenced. It appears from the 
j udgment of the Tahsildar that s. 200 of the 
Indian Penal Code was introduced by him 
in his judgment at the very last moment. 
The accused had no opportunity to meet 
the charge. He did not even know of it 
till his conviction. This, in my opinion, is 
not only an irregularity but an illegality 
^Yhich had prejudiced the accused. It is 
po.ssil)le the accused might have been 
advised to give evidence that there was 
no public nuisance and the keeping of the 
wood there caused no public inconvenience 
liad he been informed that lie was cliai-ged 
with committing a public nuisance. 

Section 227 of the Cr. P. C. deals with 
alteration of a charge but it requires t hat 
the alteration shall be read and explained 
to the accused. The accused must know 
what he is charged with and what offence 
he has to answer. Section 237 of the Cr. 
P. C. must be read with s. 227 of that Code. 
A (kmrt eanno* c^mvlet an accused person 
of an offence of which he has not been 
told anything. 


Then again s. 237 apidies only to cases 
mcntioneclin s. 23(1, Cr. P. 0. wliich deals 
with cases in which an act is of such a 
nature that it is doubtful which of several 
olTenees the facts will constitute. In the 
present case it was not doubtful whellier 
an otTence under s. 3 1 of the Police Act 
or under s. 290 of the Indian Penal t'ode 
was committed. In my opinion s. 237 can 
not ap )ly to this case and even if it can 
be said to apply tlie accused must lie told 
what he is charged with. It is not just 
to convict a man without telling him his 
offence. 

I find a similar case lias been recently 
decided by tlie Hon’ble High Court in 
which the same view has been taken. It 
is the case of DJiinn Siu<jh v. I^Jmpcror 
H) decided by ]\Jr. Justice Hanerji on tlie 
9tli Aju'il 1925. 'riie case has not been re- 
ported in any recognised law report. 

h'.u’ the above reasons J allow this appli- 
cation for revision and order the record of 
this case to be submitted to the Hon'ble 
High Court with a recommendation that tlie 
applicant’s conviction may be set aside, and 
his fine may be refunded. Tlie .Magistrate's 
explanation will also be called for and 
submitted with the record. 

Mr .1. [\ Dube, for tlie Apiilicant. 

JUDGMENT. Tiiis conviction must 
be set aside and the fine refunded. 


M. A. 

z. K. Conviction set aside. 

(I. 88 Iml. Cas. I; :>.{ A. !.. U. t:36: (1025) A. I. U. 
(A.» 118; L, U. U A. Cr ; 2U Cr. L. J. 1057. 


CALCUTTA HIGH COURT. 

Crimin'ac Appeal No. 45 !^ of 1925. 

August 26, 1925. 

Present: — Mr. Justice Cuming and 
Mr. Justice Mukerji. 

H. W. SMITH — Appellant 

vei'sus 

EM PEKOR -Respondent. 

Penal Code {Act XLV of s. S().',A~~ChI pable 

vashnc.'iH or nctjl itjcjtce, what uniounts to -Car driven 
slowlf; at ni(fht over road under repairs- Death caused 
of men stcepinij on road- Offence. 

(’riiiiinal ra.sliufss i.s hazardinjf a tlan;?eroua cir 
|wanl<»n act with the know h*flKc that it ia so and tliat 
I it may cansc injury, but without intention to cause 
• injury or knowle l^o that it will he probably caused. 

' The criminality lies in rennintr the ri-k of doin^ si;eh 
knn act with r'c’..lea.-5;i‘'*ss or indin'er 'p.ee as to (he 
\c)ns.?qu'*ncc.s. Criminal negligence is the gross or 
culpable neglect or failure to exercise that reasonable 



V. EMPBROlt. 


[91 I. C. 1925] 


■ind I'Topor rare and prrrautinn to as^ainM injury 

rithrr t" thu ]'ul>lii- ir<'rit'rally oi- fn rlu- iiulividual in 
paiiiriilar. which, harin;' retrcrd to all the rircuni- 
stanr.-:^ out of which the char^re has arisen, it was tho 
imi-'rativc duty of tlie accused person t i hav-- adopted. 
[ ]>. hh 1 , 1 . 

(hil{)al)le rashness is actin^^ with the consciousness 
tliat iniscliicvou?. and illegal conscipienccs may follow 
hut with the liuj-e tliat they will not and often with 
the hclicf that the actor has takmi sutlicicnt j'recau- 
tions to prevent their iiai'penintr: th-- imputaldlity 
ari.ses from actiii" despite the consciousness. Culp- 
able ne"li?encc is actinir without consciousness that 
the illegal and miscliievous aet will follow. Imt in cii- 
cumstances wliich show tliat the actor has not exercis- 
ed the caution incumbent Uj'on him ami that if he had 
would hav(‘ ha<l the (‘onsciousness. 'I'lie imput- 
ability ari<e> fioin tlic neglect of t lie civil- duty of 
ci renmspi -i-i ion . | p. '■'•12, col. 2.| 

!-]ach I’use must be indeed in reference to the pre- 
i cautions, whieli in r.'speet to it, the ordinary expieri- 
t eiu'O ‘-d lias found to be sulUcient. though the 

\ use of sjK-cial or extraordinary precautions miglit liavo 
A ])revented the [>arlieular accident which happened. 
” 1 p Sil3, col. 1 1 

Accuscii was driving in an old and noisy motor car, 
at niglit. along a road wliieli was under repairs, at a 
slowpi'.-e. The ear ran over two eooHes wlo liapjien- 
cd to lie sleeping on the road and eansed their deatli 

llf-hl, that it could n-’t be said that theaecused liad 
been guilty ofeiilpabie rashness ornegligenee and 
that eon.sequently he was not guilty of an otYence 
under s. 301A of the Penal Code. Ip. cols. I cVe 2.) 

Ai)peal against an order of the (Tiief Pre- 
sidency Magistrate, (’alcutta, dated the 3fd 

Julv li)*25. 

yiv. Hagrain and Rabii Tarakeswar Pal 
Choiulhuri, iov the Appellant. 

Mv. Khundkqr, Deputy Legal Remem- 
brancer, for the Crown. 

JUDGMENT. 

Cuming, J. — This is an appeal against 
an order of tlie learned Chief Presidency 
Magistrate, Mr. T. Y. Roxburgh, convicting 
the accused, one 11. M'. Smith, under s. 

301A, Indian Penal Code, and sentencing 
him to one month's simple imprisonment 

and a fine of Rs. 500. 

The facts appear to be these : — 

The occurrenGe took place at about 10-30 
or 11-30 P. M. on the night of the 12th May 

IclS t 

The accused Smith lives in Howrah and 
had come into Calcutta driving his own car. 
a Mors car No. 1990, with a friend Mr. 
Williams. He got as far the Mayo statue 
and was then coming from west to east. At 
the Mayo statue he determined to go home 
via tire Red Road and, therefore, turned to 
the right and went along the Dulferin Road. 
About half way up the road he ran over 
and killed two coolies who were sleeping on 

the road. . • ^ 

The case of the prosecution is that the 


road was under repairs and that there was 
a barrier right across the road to prevent 
people driving along the road and that the 
accused killed these two coolies by doing a 
rash and negligent act, to wit, driving his 
motor car rashly or negligently from north 
to south along the Dulferin Road which was 
closed to traffic and barricaded and having 
red light across, tbe road being in various 
stages of repair. The defence case is that 
there was no barrier across part of the road 
and that the accused entered the road by 
the open portion. He went over then to the 
proper side of the road. He did not see 
the coolies who were lying wrapt up in 
gamchas on the road, did not even know he 
had driven over them and knew nothing till 
he was stopped by the constable at the south 
end of the road by the DafFerin statue. His 
car is a very old and noisy one. It cannot 
travel at more than 10 miles an hour and he 
was not driving negligently or carelessly, 
d’lie learned .Magistrate found that at the 
time of the accident the barrier did not reach 
right up to the tram line on the west of the 
road. The accused, he holds, must have 
heard one of the warnings he got, one being 
from the witness Ramxan that there were 
coolies sleeping on the road. That he must 
have heard the shouts after the accident 
and hence known he had gone over some 
one. Finally the learned Magistrate holds 
that the accused entered a road on which 
there were warning lights and that he was 
talking to the man at his side. This was 
itself iiegligance and that accused must 
have known from the lights that special cau- 
tion was necessary and that had he driven 
with reasonable care the coolies would not 
have been killed. He finds that excessive 
speed has nothing to do with the case as 
the car cannot do more than 10 miles an 
hour. 

First as to the fact — 

i\lr. Bagram contends that even if Ramzan 
did shout to the accused that there were 
men sleeping on the road it does not neces- 
sarily follow that the accused heard him 
and with this I agree. The coolies in the 
hut close by did not hear Ramzan. The ac- 
cused was driving. The car was old and 
noisy and there is nothing improbable in the 
allegation of the accused that he did not 
hear any one shouting that there were coolies 
sleeping on the road. The only person who 
shouted this information was Ramzan. Then 
there is the evidence of the constable at the 
north end of the road by the Mayo statue 
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that he shouted to the accused that the road 
was under repairs. The evidence wlien con- 
sidered would show that he must have been 
some forty yards from the accused. Again 
the accused may or may not have heard him 
and if he did hear him may not have realiz- 
ed what he said or even that he was sliout- 
ing to him. Even if accused heard him 
and realized he must not go on tlie 
because it was under repair it does not 
the case as I shall afterwards show. I he 
prosecution contends that accused must 
have known he had gone over these coolies 
and still drove on after doing so. It does 
not follow that because the accused felt a 
bump he must have known he had gone 
over anyone. The road was under repaii an' 
he may well have thought he had gone ovei 
some road material, though it is his case he 
noticed nothing. But the accused s conduct 
after the accident in no way affects his guilt 
or innocence so far as the present charge 

is concerned. 

The facts which I find proved are that 
accused entered the road through an open- 
ing at the end of the harrier on the west 
side of the road and then crossed to the east 
side, the proper side of the road on which 
to drive that he was driving at a speed not 
exceeding 10 miles an hour and he drove 
over the two deceased who were sleeping on 
the road killing them. 1 have now to con- 
sider whether the accused caused the death 

of these t'wo unfortunate men by a rash and 
negligent act. Criminal rashness is hazard- 
ing a dangerous or wanton act with the 
knowledge that it is so and that it may 
cause injury but without intention to cause 
iniury or knowledge that it will be prohah- 
Iv caused. The criminality lies in running 
the risk of doing such, an act with reckless- 
ness or inditYerenceas to the consequence. 
Criminal negligence is the gross and culp- 
able neglect or failure to exercise that 
reasonable and proper care and precaution 
to guard against injury either to the public 
freuerally or to an individual in particular, 
which, having regard to all the circum- 
stances out of which the charge has arisen 
it was the imperative duty of the accused 
person to have adopted. This is the law on 
the point as laid down by Straight T. m 
the case of Empress of India v. Ida Bep i i) 
and with the view of the law I arn iii entire 
agreement. Reference may also be made to 


thecase of In rc Nidamarti .Var/rr nhvshavam 
(2) We have then to consider what is the 
ciiminal rashness or negligence which has 
been attributed to the accused and whethei 
what he did comes witliin the mischief oi 
criminal rashnessand negligence. 
derstand thecase of the prosecution rightly 
it is that he drove along a road which was 
under repair and while doing so was talking 
to a friend alongside of him. Now there is 
nothing rash or negligent r .s-e in driving 
along a road under re)'air or iiartly under 
repair any more than on a road not nnoei 
repair except perhaps to the person driving. 
During the day time no doubt there would 
be men working on the road the avoiding 
of whoni would require caution as the 
avoiding of anyone on a road does. At 
night noimally it is not to be expected 
tlmt men would be found working on a road 
nor is it the allegation of the prosecution 
that anyone was working on the road tiie 
particular night. Asa matter of fact one 
would expect less traihc if any tiaihc at 
all at night on a road under repair. Any- 
one driving on a road under repair would 
be called on to exercise the same caution as 
he would on a road in its normal condition, 
that is to say. to look out to see wliat per- 
sons or vehicles were on 
the ordinary use of the road. ^\ hat fur- 
ther caution iscalled for I fail to see A 
driver cannot be exjiected to look out foi 
what can only bedescirlied as a very abnoi- 
mal condition of things. The normal use 
of a road is for the purpose of passing oi 
re-passing on it. It certainly cannot be 
said that one of the normal ^ uses of a load 
is for the purpose of sleeping. 1 do not 
think that it can possibly be held that a 
driver should anticipate that he will hnd 
i)ersons sleeping on a road, even at nigh ^ 
though a road under repair, and that he 
must look out for persons making such an 
abnormal use of the road and if he does 
not do so he is guilty of negligence or 

rashness. 

As I have pointetl out there is no special 
dan^^er per m in driving along a road under 
repair except perhaps to the driver himself. 
The accused in this case wa.s not driving 
reeklesslv. He was driving at 10 miles per 
hour. The deceased had wrapt themselves 
up in (janichfis and so in the night, even 
though there were lamps, would be extreme- 
ly ditlicult to distinguish. The accused 


(1).3A 776 atp.77‘); A. W. N.(1881) 132; C Inci. 

Jur. 2G4; 2 Ind. Dec. (s', a ) 697. 


(2) 7 M. H. C.R.119; 1 Weir 324, 
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cannot reasonably be held liable to antioi- 
pate that he should find persons sleepin," 
on a road, if, therefore, he did not look 
for persons sleepincr on a road he cannot 
be held guil'y of rashness or negligence 
fornot doing so. Ih' could not know that 
his act in driving on the road was dan- 
gerous because people were sleeping or 
might be sleepingon it and yet did the 
act taking the risk of running over these 
sleeping i)eople. It is not suggested his 
speed was excessive. In fact it was very 
slow for a motor car. The fact that he was 
talking to a friend docs not show he was 
driving rashly or negligently. Even if he 
had not been talking it is Jiighly impro- 
bable he would have looked out for persons 
sleeping on the road. 'I'here is nothing 
to j)revent a man talkingand at the same 
time taking the ordinary precautions 
against accident. I do not think that the 
engaging in conveisaticn wliilst driving 
is 'iie'cessarily a rash or negligent act. It 
might be in some circumstances, as for 
instance, in Ijiisy crowde<l traliic. The 
decision bi whitdi I must come, therefore, 
on a consideration of all the facts of the 
case is that the accused in acting as he 
did, did not act either rashly ornegligent- 
Iv. That these two unfortunate men have 
lost their lives is to Ire much deplored but 
the accused cannot be held criminally res- 
ponsible for their death. As to the accus- 
ed's conduct after the accident so far as 
the present charge is concerned it is im- 
material. Butin viewed the Magistrate’s 
remarks in justice to the accused himself 
I should deal with this point because clear- 
ly if he drove on knowing he had run over 
these men his conduct would be deserving 
of the severest censure. It would be the 
actofaman entirely callous and indiffer- 
ent to the injiiry inllicted on his fellow 
creatures. 1 am not, however, satisfied that 
he must have known he had driven over 
someone. He may have been aware of the 
bump although both he and Mr. William 
state they felt no bumps, but bumps would 
probably be met with on a road under repair 
and being expected may not have been 
noticed. No doubt the other coolies there 
shouted. But it does not follow that the 
accused necessarily must have heard the 
shouting or, if he did, have realised they 
were shouting at him. ^J’he shouting would 
not begin at once. The car was as has 
be(n noted before an old and very mny 
one It is significant that accused when 
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stopped by the Police constable on duty at 
the Duffei'in statue said at once, “Why 
shouhl I stop ? 1 have committed no 

otTence" and at once went back to tlie 
place of occurrence when requested to do 
so. 'FJie accused at once stopped when 
asked to bv the constable at the end of 
the road and made no attempt to go away. 

Taking all the facts and circumstances 
into consideration I do not think that the 
learned i\Iagistrate was justified in drawing 
the inference lie did that the accused must 
have known he had run over some one. 

I think on this point the accused is en- 
titled to the benefit of the doubt. The 
result is, the finding and sentence must be 
set aside and accused should be acquitted; 
the fine, if paid, to be refunded. 

Mukerji, J, — I agree that this appeal 
should be allowed and the accused ac- 
({uitted and 1 wish to add afewwords. 

The dilliculty in dealing with a case of 
this nature is to keep out of one’s mitsd 
the prejudice that inevitably creeps in by 
reason of the fact that lives liave Ijcen 
lost and the responsibility for the same 
ultimately rests with none else but the ac- 
cused. This prejudice is bound more or 
less to reilect on the question of the culp- 
ability of the accused and give ri.se to 
false issues which tend to cloud judicial 
vision. 

Section 301-A has been judicially inter- 
preted in a number of decisions of which 
two stand out as the most valuable. In the 
case of In re iSJ idarnarti Xga Bhnshanam (2), 
Holloway, J., said this: “Culpable rashness 
is acting with the consciousness that the 
mischievous and illegal consequences may 
follow, but with the hope tliat they will not, 
and often with the belief that the actor 
has taken sufRcient precautions to prevent 
their happening. The imputability arises 
from acting despite the consciousness. 
Culpable negligence is acting without 
the consciousness that the illegal and mis- 
chievous effect will follow, but in circum- 
stances which show that the actor has not 
exercised the caution incumbent upon 
him, and that if he had he would have hao 
the consciousness. The imputability anses 
from the neglect of the civic duty of cir- 
cumspection.” In the case of Empress of 
India v. Idn Beg (1), Straight, J., observed 
as follows: — “Criminal rashness is hazard- 
ing a dangerous or wanton act with the 
kno\\ledge that it is so. and that it may 
cause mjury, but without intention to 
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cause injury or knowledge that it will 
prohably be caused. The criniinality lies 
in running the risk o£ doing such an act 
with recklessness or iiidih'erence as to the 
consequences, (’riininal negligence is the 
gross and culpable neglect or failure to 
exercise that reasonable and proper care. . . 
to guard against injury eitiier to the public 
generally or to an individual in particular, 
■which, having regard to all the circum- 
stances out of which the charge has arisen, 
it was the imperative duty of the accused 
person to have adopted.” Tlie learned 
Deputy Legal Kemembrancer has cited 
before us a number of other decisions in 
which s, 304-A of the Indian Penal C'ode 
or the English Law of Manslaughter by 
negligence has been explained, and also 
referred to some cases dealing with negli- 
gent use of public way, in order to show 
under what circumstances special care is 
necessary, want of which will make one 
liable for the offence. The one principle 
of universal applicability deducible from 
all these cases is that which was laid down 
by Alderson B. in Blyth v. Birmingham 
Waterworks Co., (3j, and adopted by Ibett, 
J., in Smith v. London and South-Western 
Ry. Co. (4): “ Each case must be judged 

in reference to the precautions, which, in 
respect to it, the ordinary experience of 
men has found to be sufficient, though the 
use of special or extraordinary precautions 
might have prevented the particular acci- 
dent which happened.” 

The question whether the accused's con- 
duct amounted to culpable rasliness or 
negligence, therefore, depends directly on 
the question as to what is the amount of 
care and circumspection which a 7)rudent 
and reasonable man would consider to be 
sufficient upon all the circumstances of the 
case. 

Now as to the circumstances I would 
prefer to take the lindings of the learned 
Magistrate and rest my judgment on those 
lindings. 

The learned Magistrate has found that 
the barrier at the entrance did not extend 
right up to the tram lines ; in other words 
that there was a space between the end of 
the barrier and the tram lines ; over this 
space as also on the space on the otlier 
side of the lines there was no barrier. 
There were also a number of red lights 

(3) (1856) 11 Kx, 781; 2.5 L. J. Kxch. 212; 2 Jur. 's.s.) 
333; 15C K. K. 1017; 105 K. K. 7!)1. 

V‘l) (1870) 5 C. P. Db at p. 102. 


and perhaps also a “road closed ” not ice. 
'I'iie accused's conduct in entering the road 
was unquestionaldy rcprelicnsilde, l)ut the 
real issue is what did tiiose circumstances 
iiulicate. In my judgment they indicated 
tliat the road was closed uj), perliaps not to 
the extent of its entiK' width, certainly 
also tiiat there was a iios.-^ibility of meii 
working, walking, or moving about on llie 
road. '1 hey would also, in m\' opinion, 
suggest tliat tliere was every chance of one 
coming across excavations or obstructions 
or impassable portions of the road or such 
l)ortions as were not tit for being used as a 
road. All these would put one on his guard 
and call for special care and circvimsiiec- 
tion on his part, but only to the extent 
of avoiding or getting round an accident 
such as would result from the possibilities 
to which I have referred. Tlie idea, how- 
ever, would hardly cross the average 
prudent and reasonable mind that theie 
was chance of people sleei)ing on the road 
or ratiier on a side of the road with their 
bodies covered up except for the faces, and 
lying partly on the road and partly on the 
grass. 

Then as to the various warnings and 
shouts alleged to have been given. As re- 
gards the warning given by the constable 
on duty at the -Mayo statue, it conveyed 
nothing more than what was indicated'by 
the barrier, the lights and the notice. The 
shouts of Hamzan calling out “ d'axiwalla 
stoj), the road is closed, it i.s forbidden to 
come ” or “ Admi 8ota, Admi,” il, is reason- 
able to believe, were either not heard bv the 
appellant or were misnnder.stood by'him. 
Tiie utmost that it mean.s is tliat the apjiel- 
laiit was not attentive to hear wliat was 
being shouted out by peofile on the road ; 
but it is hardly obligatory on the driver 
of a car to have Jiis attention directed to 
shouts so long as he can trust Iiis eyes and 
sees nothing in front. The question whe- 
ther tlie aiipellant heard the shouts of the 
coolies after the car had passed over the 
men and the question whether the appel- 
lant did or did not feel a hump are hardly 
relevant in the face of tlie finding that the 
appellant wag not driving at an excessive 
speed. If these shouts were lieard and the 
bump was felt and the aiipeJlant under- 
stood what had happened and if the circu- 
mstances. as depo.sed to by the constable 
at the other end of the road, under which 
the car was stopped be found to have been 

established, that touches the question of 
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the appellant's coiicluct ah a gfiitlenaui, 
hut has very little toil' with the question 
of his culi)al)ility or oi lu-rwise in respect 
of the oiYenee with which he was eharge4. 

In niy oi^inion tliouuh stieci il care A\as 
called i'or an the ))ait of the ai)]>ellaut, the 
degree of care which the learned Magistrate 
has expected of him is not \\arianted lj\ 
the circumstances of the case, and it has 
not been established that the a])pellant was 
so rash or negligent as would render him 
guilt\' of an ottenc.e under s. dOl-A. Indian 
Penal Code. The appellant, therefore, 
should be acquitted and released from !u^ 
bail. , 

In conclusion 1 should like to obseive 
that though the appellant escapes a con- 
v^'iction as the law is unaljle to leach him, 
if he had not chosen to drive on the road 
which was not open to trartic. the lives of 
two poor and innocent men who perha])3 
Avere the only supporters of their resi)ective 
families would not have been lost, and the 
code of honour and morality demands that 
he sliould make adeipiate amends to the 
very best of his means to the dependants 
of those two men for the lamentable error 
of judgment on his part. 

Appeal (iUoK\d. 


ALLAHABAD HIGH COURT, 

Cui.MtN.AL Ari’EAL Ao. 5()3_OF 11)25. 

September 19, 1925. 

Present:— Mr. Justice Sulaiman. 

DIP 81X011— Afpellant 

versus 

KMPKROR— Uespondent. 

Pndence Act (1 of ISTd), .ss. -A. Jo Coi,fc.<Mou made 
uwlcr pressure of Police, udinissihilitij of ■Conlcssi»n 
made to Police Otiicer, iriirilicr can he referred to, in 

explain discrepancy. 

\Vliere tlie pressuiv exercised l)y a 1 olice OIIk-ci on 
an accused person is sulHcient lo furnislx llu* latter 
with grouiuls ivliicli would appear to him reasonahle 
for supposing that by making a confession he would 
gain an advantage or avoid an evil of a temi'oral 
nature, the confession would not only he weak lu value, 
hut would be wliolly inadmissible under s. -M of the 

Evidence. Act. p'. b‘J5, coU. 1 .Jc J. ) , 

A confession made to the I ohee is totally inadmis- 
sible in evidence and cannot be referred to lu order ti. 
explain away a discrepancy in a confession subse- 
quently iuftcle to the Magistrate, [p. SU5, col. hi 

Criminal appeal from an order of the 
Sessions Judge, Farrukhabad, dated the 

30th April 1925. ..... 

The Government Pleader, for the Crown. 
JUDGMENT.— This is an appeal from 

a conviction under s, 328 and s. 458-75 of the 
Indian Penal Code. The prosecution case 
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that on the Oth January last the accused 
suld some Hour to the complainant Bhaggi 
a money-lender, which had been poisoned 
<ih'ituni tliat his children i>artook of 
tlie loaves of bread made of it and were 
taken ill and that the accused with three 
others entered the complainant’s house 
diu'ii^g the night and caused inj uries to him. 

The learned Sessions Judge is unable to 
believe the oral evidence for the prosecu- 
tion. According to him “the case against 
Dip Singh must depend on whether the 
Court believes his confession.” 

The facts that Bhaggi's relations, ^*'ho 
jiartook of the bread, were poisoned and that 
iMiaggi himself was assaulted during the 
night admit of no doubt. The only ques- 
tion is whether the comlicity of Dij) Singh 
has been estaiilislied by the evidence. 

Bhaggi had known Dii> Singh from be- 
fore yet admittedly lie did not recognise 
him as one of the assailants. Bhaggi did 
not go to the thanaon. the morning of the 
7th Januaiy but a report was made by the 
village vJuiukidar the next day, although 
\he. thniia was not very distant, lill then 
Bhaggi had not made any charge against 
Dip Singh. Neither the village Mukhya nor 
any other villager gave any early informa- 
tion to the Police. The learned Judge has 
rightly commented on this curious feature 

of the case. , 

When the Suh-lnspector went to^ tlie 

village on the 8th January, Bhaggi Singh 
did not name Dip Singh at all, but said 
that “a man of 45 years of age with blacK 
and white moustaches had brouglit the Hour 
to him.” As pointed out by the Judge, Dip 
Singh does not at all answer lo this ae- 
scrii)tion. lie is about 23 or 24 years 0 
age and has not white hairs. The 

tipii of this discrepancy as given by Bnagg 
was that he was not in his proper sense . 
The Judge has declined to believe this ti 
thinks that the motive for ^ wrong stat - 
ment was fear. It is highly imporbable tha 
some fear existed even after the Police h 

^*la face of all these diHiculties the 
Judge has discarded the oral evidence, 
notice found posted outside Bhaggi ® ^ 

which never came to the knowledge 
Bahggi, Avas inadmissible in evidence ag 
the accused. In fact having regard to me 
incorrect facts it contained, it ? 

bably a fabrication by some mischie 

remains the confession of the accu 
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ed. The fact that the accused adhered to 
it ill the Magistrate’s Court is certainly a 
matter of importance, and has iulluenced 
the Judge considerably. But the follow- 
ing facts have to be considered in con- 
nection with it. 

Dip Singh was a previous convict, and. 
as such a person on whom the suspicion of 
the Police was likely to fall from the very 
start. The learned Judge has erred inlaw 
in referring to ‘’the confession to the Police.” 
The confession before the Magistrate was 
not made till the 19th January, i. c., some 
9 days after. The confession as it reads 
throws the major part of the blame on 
Bhola, and makes the accused take a minor, 
almost a passive part. Bhola is said to 
have ‘mixed something of green colour’ 
before telling the accused what it was. At 
that time he had no idea of any intended 
raid during the coming night, lie was 
called out after night fall by Bhola who 
asked him ‘to accompany him.’ Then at the 
last moment when Bhola wanted to use the 
knife on Bhaggi’s neck, the confession says 
that Dip 8ingh accused “stopped him and 
caught hold of his hand.” 

The learned Judge has himself pointed 
out that although the confession speaks of 
a knife (chaqit) being used, the medical 
evidence shows that ‘the injuries were pro- 
bably caused by a blunt weapon.’ The 
learned Judge thinks that the injuries were 
caused by a blunt implement of some sort, 
whether of wood or metal. He has tried 
to explain away the discrepancy in the 
confession by a reference to DipSingh’s con- 
fession to the Police where he is stated 
not to have clearly mentioned a knife. 
The so-called confession to the Police was 
totally inadmissible in evidence, and tlie 
learned Judge has erred in referring to it 
in order to explain away a discrepancy, 
which favoured the accused. 

As to the question whether the confession 
before the Magistrate had l)3en voluntarily 
made the learned Judge has observed “It 
may be that some pressure was brought to 
bear upon him to make him confess.” But 
he goes on to remark that this fact if 
true might only weaken the value of the 
confession. This is not always so If the 
pressure exercised by a Police Oilicer is 
sufficient to give the accused grounds which 
would appear to him reasonable for sup- 
posing that by making it he would gain 
any advantage or avoid any evil of a 
temporal nature, the* confession would not 


only be weak in vahie, but wholly irrele- 
vant unders. 2-1 of the Indian I-h'idenco Act. 

'Fhe learned Judge has relied on two 
circumstances as constituting material cor- 
roboration of the confession. I'lie first is 
that an eight anna stamp was on search 
found in the house of CJanesli. But this 
was an undoubted fact, and if was fullv 

i 

known to Bhaggu tliat Clanesh liad bought 
such a stani]) which had not been used. 
Without mentioning this incident (danesh 
could not have been dragged in. The second 
is tliat the accused mentioned tlie mixing 
of something green long l^efore the report 
of the Chemical lOxaminer was received. 
But the fact that Bhaggu’s children had 
been poisoned was a well known fact in 
the village, and, therefore, the sul^sequent 
chemical examination was liardly any mat- 
erial corroboration of tlie statement. 

The motive for the raid was obviously not 
robbery, l)ut revenge, (hmesh is said to 
have been displeased with Bhaggi, because 
although he had previously i)romised to 
lend Us. 125, he advanced no more than 
Us. 25. But no direct connection between 
(lauesh and the accused is established. 

The learned Judge has not considered Dip 
Singh’s confession as sutlicient evidence 
against his co-accused. All the assessors 
disbelieved tlie confession entirely. 

1 find it difficult to uphold the convic- 
tion. Accordingly, 1 allow the appeal and 
setting aside the conviction and tlie sen- 
tence acquit the accused and order that he 
be released forthwith so far as this case is 
concerned. 

M. A. A. Appeal allowed. 

Z. K. 

CALCUTTA HIGH COURT. 

Miscellaneous Case No. 81 or 1925. 

July 7, PJ25. 

Present : — Mr. Justice Suhrawardy 
and ^Ir. Justice Panton. 

MAHAUANI DASSI —Petitioner 

s 

COMMISSIONEUof police, CALCUTTA 

— Opposite Party. 

Calcutta Suppression of Immoral Tra/Hc Act (XI I [ 
of lOJi), s. ■') -Criminal Procedure Code (Act V of 
ISOS), s. 1,01 — Police takintj ehartje of fjirl under Pi 
—Girl attainintj atje of -pj, whether can be kept under 
chartje. 

Under s. .j of the CalmitU Suppression of Ininioral 
Tratiio A'-t. the Police has no power to continue to 
keep a pfirl under their charge after slio has attained 
the age of IG years. 

Rule against an order of the Commis- 
sioner, of Police, Calcutta. 


SOG K'OTTA BELLA RAV.VT l'. EMPEROR. 

Balm Dijendra Krishna Dutt, for the 
Petitioner. 

Messrs. B. L. Miitcr and S.ttindm f\a!h 
Mukerjcc, for the Opposiie Party. 

JUDGMENT.— It ;M>i>ears foan 
report of the Police Suri^eon tli;it tlie 
Maharani Dassi i-over 1() yearsofa:re. 
was removed from a brotliel under 


ilie 

e:iil 

>she 

the 


provisions of the Calcutta Supi)ression of 
Immoral Traiuc Act, ID^d, ami placed in a 
o-irls' school where she was receiving 
education. M'hen the school closed for the 
annual vacat ion, she was idaced in charge 
of a gentleman of the locality in compliance 
with'^the request made In* a resi^ectnhle 
gentleman who is interested in her. The 
Police took all possible care for the welfare 
of the girl. It took charge of her under 
8 5 of tbe Act as she appeared to be below 
16 vearsof age. 'I'his Rule was issued under 
s 491, Cr. P. C., for an order of this Court 
that she might not be further kept in 
charge of the Police and be set at liberty. 
Xow° it appears that according to her own 

and her mother's statement as also in the 

opinion of the Police Surgeon she is over 
IG The Police has no further jurisdiction 
to exercise under the Act of 192:5. We, 
therefore, direct that she be immediately set 

at liberty. 

2 Order accordinyln. 


BOMBAY HIGH COURT. 

CUIMINAI. Ulview No. 270_or 1!)25. 
September 17, ii)25. 

present:— 'Sir. Justice Fawcett and 
Mr. Justice Madgavkar. 

KUTTA BELLA RAVAT— Aoci sei) 

i-ersi'-s 

emperor— Opposi i'e Pap.tv. 

Workman s Breach of Contract .W-( XIII IS-.'.i), 
. i^Flcnhant driccr. irhelhcr workman or Uihonrcr 
Vn ae pl.unt drive.- is .. .vurka.a.. or lA-rmrcr w.tl.m 
th; mea,.ins of s. 1 of tl.c Workn.ans Bronol. of 

k/iiintira v. Ilariram A/ioni. S C. L. R. 2j4, 

v, limpcror.M In'l- Css. -in2; -1.3 
B.^107-2?Bom.TR-277; 20 Cr. L. J. .310, dis.in- 

^“orhninal revision from an order of the 
First Class, Magistrate, Ivarwar. 

JUDGMENT.— In this case the 
accused undertook to serve the coni- 
hainant as an elephant driver and received 
L advance of Rs. 10, on conaition of work- 
ing as agreed upon. He has been accord- 

ingly ordered, v’ith lus consent, to se.ve 
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as nn eleiDhant driver and to re-pay the 
advance Avitliin a period of one year under 
s. 2 of the Workman's Breach of Contract 

c f . 

td.jiu'iiin Iin.^ becji taken on the return 
as to tJiis. ca.'t' tlnrt an elei)hant driver is 
not a workman or Iai)uarer as contemplated 
hy s. 1 of the Act, and reference has been 
made to .]Jnni Chnn<lr(i v. Ilariram Ahom 
flj where the (Adcutta High Court took the 
view that a mahout or elei)haiit driver does 
not come within the provi.'^ions of Act XIII 
of 1>.39. In tlial case the Deputy Com- 
missioner, who made the r< ference, was of 
opinion that the accused, an elej)hant 
di'ivcr, was a domestic servant. Although 
the judgment gives no reasons, we presume 
the Court agreed with this view. ^Vith due 
deference, it seems to us absurd that an 
elephant driver can i.)roi)erIy Ik* called a 
domestic servant, l>eeauset]ie word "domes- 
tic” im}dies dtung something inside or near 
a house. An elephant driver does no sucli 
duty, at any rate in a case like the present 
one. \{\ Dovapna Uainaj>/}n v. Emperor {'2) 
the accused had entered into a contract 
with the eom]>lainant, engaging to remove 
a hundred logs of timber fi’om a forest to a 
forest, depot, a distance of twenty-two miles 
and had received an advance of Ks. 4-10. 
It was held that a contract of this sort was 
not a contract of an artiheer, workman or 
lal)ourer. I5ut the judgment says that the 
reason for that ruling was that the contract 
did not show that the person contracting 
to have tlie work done hound himself to 
render personal labour; and in that case it 
was also held that, although the contract 
contained a covenant tha^ the accused 
should do the work on his own personal 
responsibility and with Ids personal labour, 
yet there was really no probability, or even 
possibility, of the accused doing such 
personal labour. The present case is quite 
dilYerent. Here the accused is an elephant 
driver who has actually to work with his 
hands in driving the elephant. That is he 
has manual duties which bring him within 
the category of a workman or labourer. In 
our opiidon an elephant driver comes mthin 
the meaning of those words in s. 1 of the 

.iVc t. 

AVe, therefore, see no reason to interfere. 
The record and proceedings to bereturnea. 

2 K. Order accordingly- 

(1) $ 0. 1j. n. 251. /v - ID T 7? ‘^77 20 

(2i 50 Iiicl. Cas. 492; 13 D. Co. ; 21 Bora. I . R. ► 

Cr. L. J. 316. 
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PRAPCLLA KAMINI ROY V. RH.iCAN*! N'ATH ROY. 



CALCUTrA HIGH COUnT. 

Ouosi-OiiJEcrioN IN Appeal pitou Oaicinal 

Di-x'kee A'o. 131 OF i'J22. 

July 8, 1923. 

Present : — Justice Sir Hugh Walmsley, Kr., 

and Mr. Justice Page. 

PRAFULL.V KA.MINI ROY widow of 
TARANATli ROY— Defendant- 
Respondent No. 1 — Petitioner 

VC 7 *SU S 

BHABANI NATH ROY and others — 
Pl\intiffs — Appellants — Opjectors. 

Ilinclu Laiv—W'i low, eslatc of, Jiature of — Gift l>i; 
widow — Surrendci’ in favour of next revcr:si<incr - 
Rcvzrsioncv, ivheth&r c-ni recover ijitted propertij dur- 
ing lifetime of witloir—Civil Proccdio’c Coiie f.lcf 
V of lOOS), s. US -Letters J’titent (Col k d. 36 
Appeal from subonlinate Court —Difference of opinion 
— Proccdu re. 

l^er Walinsleij, J A Hindu widow can make a 
of her liusband-s estate which wouUlbe valid durinj? 
her own lifetime. Kven where the ffift uses words of 
inheritance, it is a valid alienation fur the icnu of tlie 
widow's life, and a reversioner would be nlile to attack 
the gift as voidable only after the death of the widow. 
Where tlie widow after niakiii;; the jjift makes a sur- 
render of the entire estate of her hustiand in favour of 
the ne.xt rever.siouer, the a.t of surrender would not 
entitle the reversion ‘r to recover the projicrty j^ift -d 
from the donee duriii^^ the lifetime of tlie widow, [p. 
«y8. col. l.J 

Pev Pa(je,J . — For purposes not aulhori/.cd under 
the Hindu Ijaw, a Iliu'.Ui widow is entitled to alienate 
property whicli she inherited from her husband or 
any part tliereof for a term whi-di do.'s not exceed tlie 
period duria^; wliich she remains in the enjoyment of 
her liusband’s estate, [p. ‘J02, col. 2 J 

Where tlie widow j)uts an end to the estate wliich 
jiasses to her by way of inberitunce from her husband 
by a surrender of her entire interest in the inherited 
property to the next reversioner, tlie latter is entitled 
to recjver any portion of the e.state of Hu* deceased 
improperly alienated by the widow even during tlie 
widows lifetime. Ip. col. l.| 

A person who is mimled to enter into a liusincss 
transaction with a Mindu widow must be taken to 
know the law and to be aware of the n‘slri('ted powi-r 
of alienation whicdi a Hindu widow po.sscsses. [p. ‘.lUo, 
col. 2.] 

Per Cariaai. — Where adiiTerence of opinion arises 
between two Judges forming u Division Hench Jiear- 
ing an appeal from a subordinate (Join t the appeal 
must be decitled in the manner laiii down in s. DS of the 
C. P. C., and not iu accordance with the provisions of 
cl. JG of the Letters Patent, [p. 5)J/, col. 2, p. ‘J1 1, col. 2.J 

[Case-law reviewed.] 

Appeal against a decree of the Subordi- 
nate Judge, Second Court at Babna, dated 
the 22nd December 19Jl. 

Dr. Jiadhab inode Pal and Babu Bhupendra 
Kumar Bose, for the Appellant. 

Babus Hupendra Coomar Mitra and 
Bansori Lai Sarkar, for the Respondents. 

JUDGMENT. 

Walmsley, J*~~{AprU Sth, 1923.) — 
'i'he appeal preferred by the plaintiff was 

57 


dismissed for reasons Avhich need not hi 
slated, and we are now concerned only with 

the defendant's cros'»)bjection. 

'J'he necessary facts areas b)liows. There 
were two brothers Prasanna Nath Hai and 
Bhabani Natli Rai. Tlie former died in 
1671, leaving a widow named Shyamran- 
gini, wlio is still alive. 8he succeeded to a 
Hindu widow's estate in respect of the pro- 
X>erryleft l>y her husband. 

On April 2(i, 1915, she executed a deed 
of gift in favour of the defendant Tara 
Nath Rai by which she transferred to him 
one of the items of property described in 
Si'hedule //ri to the plaint. In July 1917 
slie executed a second document, in favour 
of her liusband's tuotlier, Bhabani, by which 
slie relinquished all her rights to him as 
reversioner. On his side he paid her a 
considerable sum in cash and undertook to 
make a montliiy payment for the rest of 
lier natural life. On tlie strength of this 
document lliiabani as plaiiitilY wants to 
eject Tara Natii from the property compris- 
ed in the deed of gift. 

Tara Nath defended the suit on several 
grounds : he impugned tlie deed of relin- 
(luisliment ; in any case, he said, it did not 
specify the property described in the deed 
of gift : he alleged that the jiroperty given 
to him was bought by the widow from lier 
slridhan and that her conduct sliowed an 
intention to treat it as slridhaji. 

The learned Judge found that Shyam- 
rangini executed the deed of I'elinquibh- 
nient voluntai ily and with full understand- 
ing of its effect, and tliat she intended it to 
operate in regard to all the property includ- 
ing tliat given to Taia Nath Rai. With re- 
gird to that gift he held that it was not bona 
fide and he also lield that, as it was not an 
alienation for valuable consideration, while 
the (daintiff has paid a substantial sum 
and is going to pay a montliiy allowance, 
it was eipiitable tliat the property should 
go to the plaintilT and not to the defendant. 
He rejected the evidence about the stridhan 
character of the property as meagre and 
unsatisfactory. 

On these findings he gave the plaintiff 
a decree for the jiroperty covered bv the 
deed of gift. 

For the defendant Tara Nath it is urged 
that the learned Judge’s decision is wrong 
The first question is as to the reality of 
the gift. The learned Judge, relyin^- 
mainly on a letter written by the defendanT 
held that the gift was not a bona fide gife,’ 
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That is a -finding -with ^vllio]l 1 cnnnot agroo. 
The lady says that she Jiiade the gift, and 
the donee is in possession. 'J'he letter to 
which refeience is made is vny inconclu- 
sive, and cannot outweigh tJie donor’s 
positive statement. In my opinion the 
deed of gift to the defendant was intended 
to be effective. 

In regard to the deed of relimpiishment 
the learne*,! Judge lias >ho\vn abundant 
reason for believing that the lady iimler- 
stood what, she was doing and intended it 
to be operative. It is true that it doe.-> not 
mention specifically tlie ]n-u{)erty cohered 
by the deed of gift, but its terms are so 
comprehensive as to include it. The sugges- 
tion that the latter property was .^tridhan 
is not supported by any evidence worth 
acceptance. 

There remains, therefore, the question 
whether the reversioner on the strength of 
the deed of relinquishment can obtain 
possession of the propeity given to the 
defendant immediately, or whether he can 
do so only on the natural death of the 
widow. 

I think it is clear on the authorities that 
the widow could make a deed of gift valid 
for her own life. Mr. Mayne says " She 
cannot in the absence of legal necessity, 
bind the inheritance for her own personal 
debts or private purposes as against re- 
versioners but she can do so for iier own 
life. Any alienations in excess of her 
powers are not void but voidable”. The 
deed of gift in favour of 'I'ara Xath Kai 
used words of inheritance, but that makes 
no difference : for the term of the widow's 
life it is a valid alienation, but the rever- 
sioner will be able to attack it as voidable 
as soon as she dies. For the plaintiff, 
however, it is urged that he need not wait 
until the widow dies, but that the deed of 
relinquishment entitles him to immediate 
possession. In other words it is argued 
that by the doctrine of acceleration of the 
reversion the reversioner at once succeeds 
to the whole estate as completely as he 
would on the natuial death of the widow. 
There are, of course, several authoritative 
pronouncements to the elfect that a widow 
can operate her own death, but so far as I 
have been able to find out none of the 
decisions goes to the length of saying that 
■she can do so where prior dispositions have 
created interests in third persons. The 
•effect of adoption has been considered on 
•several occasions, in JIadras and Bombay^ 


but 1 do not think it is of any use to refer 
to the decisions, partly because the two 
Couits have taken dif'erent views, partly 
bccui.-'e the results of adcptioii on the 
widow's interest are very definite. A deci- 
sion of more relevance is to be found in the 
case of Kottapalli Subbainma v. Jataval^ 
Inbliuhi Siibrahmanijam (1). In that case 
the widow had created a mortgage before 
she executed a deed of relinquishment in 
favour of the reversioner. The learned 
Judges upheld the Trial Court’s view that 
the lelinquisliiaent could not defeat the 
mortgagee’s right to get a decree for sale of 
the widow's life-interest. It is true that in 
that case the alienation was for value, 
whereas in the present case the alienation 
was by gift, but 1 do not think that the 
presence of valuable consideration affects 
tlie ([uestion. The point is that the widow 
has made an alienation which slie was 
competent to make, and she cannot re call 
it by a voluntary act, which only by fiction 
has the same effect as her actual death 
would have. 

There are two other points to be noticed 
in this case. The first is that the learned 
Judge has held that the sale and lease of 
parts of the property must stand good for 
the term of the widow's life, and that part 
of his judgment has become final. Jhe 
second is that the widow has covenanted 
for a monthly payment in addition to a 
cash payment. Those two facts make it 
difficult to regard the relinquishnient as 
of the -whole estate, and as effecting the 
widow’s death from the legal point of 
view. 

I regret to differ from my learned brother, 
but, ill my opinion, the defendant’s cross- 
objection should be allowed and the suit 
dismissed as premature so far as it relates 
to the land covered bv the deed of gift- 


Page, J -{April Sth, This cross- 

appeal raises an interesting and important 
question in connection with a Hindu wido^N s 
power of alienation while possessing ^ 
■W'idow's estate in property inherited from 

her deceased husband. .. , 

About the year 18:0 one Prasanna . 
Roy died intestate leaving as his hei 
Shyamrangini, his widow, and as hi9 
presumptive his brotner, the respond 
Bhabani Xath Rov. At the time of Prasanna 
Nath Roy's death, Shyamrangini was ° 
or 9 years old, and for about 10 years 

(1) 32 Ind. Cas. 513; 39 M. 1033; 50 U J. 260. 
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after she lived under the guardianship of 
Bhabani. After reacliing her majority 
Sliyarnrangini obtained possession of her 
husband's property and on the iHhh April 
1915 she executed an absolute deed of gift 
by which she transferred to her cousin, 
Taranath Roy, her right and interest in 
certain lands and premises, the particulars 
of which were set out in the schedule to 
the deed. This deed of gift was duly 
executed and registered by Sh 3 "ami’angini. 
Onthe24th Julj^ iyl7 Shyamrangini execut- 
ed a deed of conveyance by wliicli she 
surrendered and relinquished in favour of 
Bhabani the next heir of Prasanna Xath 
Roy, the entiretj'^ of the widow's estate 
which she had inherited. In the deed of 
relinquishment it was inter alia provided 
“You arethe brother of mv husband and 
the onl>^ presumptive heir of the properties 
left by him on my death. My husband had 
peculiar alTection for yon and I too have 
genuine love for you. Under these circum- 
stances having made up my mind to 
attend to performance of religious duties, 
and giving up in your favour m 3 ’ entire life- 
interest 1 received l)y inheritance from my 
husband by this deed of release of life- 
interest, I agree and declare that 1 com- 
pletely relinquish the entire Hindu widow's 
life-interest that I had in all the properties 
described in the under-mentioned schedule 
which I received by inheritance from m 3 ^ 
husband or acquired with the usufruct of 
properties so inherited which know as the 
entire estate inherited from my husband 
and over and above that in any otlier pro- 
pert 3 q unknown to me which might have 
belonged to my liusbaud. And further 
relinquish in your favour all arrear dues 
receivable from my tenants in those pro- 
perties, From to-day I cease to have any 
interest or connection with those properties 
or the arrears realisable therefrom. On 
the strength of this deed of release you 
will from this day own and possess in 
absolute right my husband’s sliare in the 
properties described in the under-mention- 
ed schedule, and will continue to hold and 
enjoy the same with great jjleasure down 
to your son, son’s son etc., heirs and re- 
presentatives in succession, with right to 
make alienation of every description such 
as gift, sale etc., and to grant subordinate 
settlements.” 

It is to be observed that in the schedule 
to this deed of relinquishment no mention 

made of the jote and occupancy rights 


in the laud and premises wliich were t lie 
subject-matter of the deed of gift of the 
iHltli April 1!)15. On the 2.3th July i!)l7 
lihaliani executed a deed of mushihara 
under which lie agreed to pav' an allowance 
of Rs. 150 a month to Shyamrangini, and 
declared that he had paid Rs. 3,000 to her. 
After the execution of these two deeds 
Bliabani was given possession of the pro- 
perties then in the possession of Sliyamran- 
gini, and since July 1917 Shyamrangini 
has been receiving a monthly sum of 
Rs. 150; indeed she has accepted an instal- 
ment of the allowance even after the present 
suit was filed. On the 21st June 1920 
Bhabani launched the suit out of which this 
appeal arises agminst Taranath Roy and 
his daughter in which he claimed inter 
a I i a 

(1) “That on declaration of plaintiff’s 
right of inheritance to the properties of 
Scliedule {Icha and rja) together with the 
Jiouse etc., standing thereon as described in 
the schedule and on declaration that no 
right lias accrued to the defendant in 
respect thereof a decree for hJias possession 
may be made in favour of the plaintiff on 
eviction of the defendants therefrom; 

(2) “That a decree ma 3 " be passed in 
plaintiff’s favour for recovery of Rs. 925 in 
tlie shape of waislat from the defendant or 
should any larger amount be found due in 
course of trial, a decree for that amount on 
payment of the deficit Court-fees.” 

The properties descrilied in Scliedule iga) 
to the plaint were tlie properties which 
were the subject-matter of tlie deed of gift 
of the 2()th Api'il 191.*). On the 22nd 
December 1921 a decree was jiassed in the 
said suit 1 ) 3 ’ which the Court inter alia 
ordererl that “the plaintiff's title be declar- 
ed to the land and houses, etc., described in 
Scliedule iga) and the plaintiff do get pos- 
.session thereafter” and “the plaintiff do get 
Rs. 50 in respect of mesne profits of the 
land in Schedule (f/a)”. 

Bhabani and Taranath have died in the 
course of these proceedings. Against this 
decree the representatives of Bhabani 
appealed, and the representatives of Tara- 
nath filed a cross appeal against so much 
of the said decree as related to the proper- 
ties in Seliedule (ga) which had b^en trans- 
ferred to Taranath under the deed of gift. 
The appeal has not been prosecuted, and 
the cross-appeal alone has been contested 
before us, 
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I'he validityof thedced cf gift r.rd cf 
tlie deed of reiinqnishnient were challejiged 
at the trial of the suit, and the learned 
Trial Judge held that inasmuch as Taiaiiath 
had written a post card to the manager of 

gini's i)roi)erties after the execu- 
tion of the deed of gift asking for insti uc- 
tions about the inanagernetjt of the estate, 
the deed of gift wasimt a lidc gift. 1 
am unable to regard tiiis pi^st card as 
evidence from which such a conclusion 
might reasonably have been dra^\■n, and 
indeed, the argument on ai)]^eal i^roceeded 
upon the footing that the deerl of gift was 
a genuine and duly executed document. On 
the other hand, it was contended tiiat the i)ro- 
perty covered by the deed of gift had been 
purchased out of the stridhan of Shyainran- 
gini. The learned Judge found that that 
was not the fact, and upon the evidence, in 
my opinion, his decision was correct. 

As regards the deed of relinquishment 
it was urged that Shyamrangini did not 
understand the i a'ure or elYect of the docu- 
ment which she was signing, and that the 
Court ought not to allow this document 
to stand. It was further contended that 
the deed of relinquishment did not amount 
to a bona jide surrender of the entirely of 
Shyamrangini’s interest in her late hus- 
band’s property but was merelj' a device by 
which she attempted to divide the inherit- 
ance with Bhabani Xath. [Rangasami 
Gounden v. Nachiappa Goundcn (2).J The 
learned Judge decided against both of 
these contentions, and, in iny opinion, the 
conclusion at which he arrived was right. 
Shyamrangini was an educated and intelli- 
gent woman. She had experienced consider- 
able trouble over the property ; she was 
getting old, and was anxious to pass the 
rest of her days in meditation free from 
worldly cares. The joint income which 
Bhabani and Shyamrangini’s husband had 
received from the ancestral estate was about 
Ks. 4,000, although at the date of the trial 
the estate had increased in value. It can 
well be imagined that Shyamrangini would 
be only too glad to receive Ks. 3,000 for 
the expenses of a pilgrimage, and a month- 
ly income of Bs. 150, and to be relieved 
from further anxiety in respect of the fami- 
ly property. Not only did she act upon 

(2) 50 Ind. Cas. 406; 42 M. 52i'; 36 M. L. J. 403; 17 
A L. J. 53G; 29 C. L. J. 539; 21 Bom. B K. 610; 23 
C. W. N. 777; (1919) M. W. X. 262; 26 AJ. L. T. 5; 

10 LAV. 105; 16 I, A. 72; 1 U. P. L. \i. J’. CJ 66 


the above anangement with Bhabani in 
respect of the monthly allowance, but in a 
letter to Bhabani's son bhamipada, she 
wrote that "Bhabani has amply repaid me 
f(ir the trust I reposed in him in giving up 
the property". Further, with respect to 
the contention that Shyamrangini did not 
undeistajid the nature and effect of what 
she was doing when she executed the deed 
of relimiuisliment, it is to lie remembered 
that she was an educated woman : that the 
di’aft of the deed was considered by several 
Pleaders, that before she executed the deed 
it was read over and explained to her; that 
she herself had taken the draft to a Pleader 
Hadha Bulluv, who was her relative, in 
order to obtain his advice tliereon ; that she 
herself had affixed the seal to the deed and 
had handed it to Bhabani ; that subsequent- 
ly she acted upon the deed, and has never 
taken any steps to have it set aside or de- 
clared to be invalid. Jn rny opinion, there 
is no substnnee in the contention that the 
deed of reliiupiishment was not duly and 
validly executed, or that the deed of re- 
linquishment was a mere device by which 
the inheritance was divided between 
Shyamrangini and Bhabani. I should add 
that 1 am not safislied upon the evidence 
that Shyamrangini was possessed of any 
moveable properties which she had inherit(d 
from her husband, and for the purposes 
of this appeal it must be taken that no such 
moveables were in existence, at any rate 
at the time when the deed of relinquish- 
ment was executed. 

In these circumstances an important ques- 
tion falls for determination, namely, whe- 
ther Bhabani, the heir presumptive of 
Shyami angini's husband, is entitled to have 
deed of gift to Taranath set aside during 
the lifetime of Shyamrangini. 

Now, the nature or a Hindu widow’s estate 
is not always understood. It is an anoma- 
lous estate which obstructs the noimal 
course of succession, as laid down by Hindu 
sages. For that reason, therefore, it is re- 
garded among the flindu community as a 
praisew’orthy act that a widow should con- 
trive to put an end to the unnatural situa- 
tion created by the existence of the widow s 
estate of inheritance. In the case of Monivavi 
Kolita V. Keri Kolitani (3) Mr. Justice 
Dwarkanath Mitter observed : 

d) 7 I. A. 1L5 at p. 119; 5 C. 776; 6 C. L. R- 322; 4 
Sar. P. C. J. 103; 3 ^Suth. F. C. J. 765; 4 Ind. Jur- 
363; 3 Shoma L. R. 19S; 2 Ind. Daa. (s. s.) UU- 

CJ. 
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“We think it scarcelv necessary to remark 

ft ^ 

that the estate of a widow mider the Hindu 
Law is one of a very peculiar character. 
To compare it witli a life-estate, or with 
any other estate known to the Lnglish Law, 
would be to misunderstand its nature com- 
pletely ; and if authority is needed to sup- 
port this proposition, w'e have only to refer 
to the remarks made by the Privy ('ouncil 
in the case of Collector of Matnilipatnni 
V. Cavahj Vencata XarrainapaJi ( L. It is 
true that the widow is allowed to succeed to 
the estate of her deceased husband as Iiis 
heiress-at-law' ; and it is also true that she 
is allowed to represent that estate fully, so 
long as her right to hohl it continues to 
exist. But her dominion over it is rigorous- 
ly contined within certain definetl limits, 
beyond which she has no power to go ; nor 
is it allow'ed to descend to her heirs alter 
her death. As half the body of her deceas- 
ed husband she takes his property in de- 
fault of male issue, but being not more than 
half her power to deal wdth it is anything 
but that of an owner in the true sense of 
the term”. 

The Judicial Committee did not affect to 
impugn tlie accuracy of the above exposi- 
tion of the general position of Hindu widows 
according to Hindu Law' and usage, altliough 
Sir Barnes Peacock in delivering the judg- 
ment of the Privy Council in this casedilTer- 
ed from Mitter, J.. in thinking that a Hindu 
widow held the property wliich she had 
inherited from her hnsband as trustee. The 
correct view as Lord Dunedin observed 
in Hangasami's case (2) is tli>U ‘'the rights 
of a Hindu widow in her late husband s 
estate are not aptly lepresented by any 
of the terms of English Law applicable 
to what might seem analogous c.rcum- 
stances. Phrased in English Law' terms, 
her estate is neither a fee nor an estate 
for life, nor an estate tail. Accordingly 
one must not, in judging of the ques- 
tion, become entangled in w'estern notions 
of what a holder of one or other of 
these estates might do.” The sage Vrihas- 
pati laid down that “In ecrii>ture and in 
the code of law. as well as in popular prac- 
tice, a wife is declared by the wise to be 
half the body of her husband, equally shar- 
ing the fruit f)f pure and impure acts. Of 
him, whose wife is not deceased, half tlie 
body survives. How' then should another 
take his property while half his person is 

M) 8 M. I A. 500: 2 W. U V. C 50; 1 Suth. P. C. J. 

417ilSftr. P. 0. J. 752; lUK P.620. 
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alive? Let tlie wife of a deceased man, 
who left no male issue, take his share, 
notwithstanding kinsmen, a father, a 
mother, or uterine brother, ])e present. 
Dying Ijefore her lius].)aiid, a virtuous wife 
i:)ariakes of ins consecrated lire : or if her 
iiusband die (before her, she shares) his 
wealth : this is a primeval law. Having 
taken his moveable and immoveable pro- 
perty the j'recious and the base metals, the 
grains, the liquids, and tlie clothes let lier 
dulv oO'erliis monthlv, half vearlv, and other 
funeral repast.s”. 8o \ds})nu ordains “ the 
wealth of him wlio leaves no male issue 
goes to iii.s wife”. Jimuta Vahana upon 
tliis passage made the comment that “It 
must not be alleged, that the mention of 
the widow is intended merelv for the as- 
sertion of lier right to wealth sufficient for 
lier sul)sistence. For it w'ould be irrational 
to assume dilTerent meanings of the same 
term used only once, by iutei preting the 
word w'ealtli as signifying the whole estate 
in respect of brothers and the rest, and not 
the wliole estate in respect of the w'ife. 
Therefore, the widow's right must be 
atlirmed to extend to the whole estate”. 
Thus Vriliat ^lenu says “Tlie widow' of a 
cJiildlfcss man, keeping unsullied her lius- 
band's bed and j)ersevering in religious 
obseivance shall i.iresent ins funeral obla- 
tion and obtain (his) entire share”. Again 
in the Dayabhaga Jimuta Vahana ordains 
that “on failure of heirs down to the son's 
grandson, the wile, Ijeing inferior in pre- 
tensions to sons ami the lest, })ecause, she 
performs acts spiritually beneficial to her 
husband from tlie date of her w'idow'hood, 
(and not, like them, from the moment of 
their birth) succeeds to the estate in their 
default". Thus Vyasa says, “After the death, 
of her husband, let a virtuous woman 
observe strictly the duty of continence ; and 
let her dail}', after the purification of the 
bath, present w’ater from the joined palms 
of her hands to the manes of her husband. 
Let her day by day perform w'ith devotion 
the w'orshio of the .gods and especially the 
adoration of Vislinu, practising constant 
abstemiousness. She siiould give alms to 
the chief of the venerables for the increase 
of holiness, and keep the various fasts 
which are commanded liy sacred ordinances. 
A w'uman, who is assiduous in the perform- 
ance of duties, conveys lier husband, though 
abiding in another world, and herself to a 
region of bliss”. Again Jimuta Vahana ex- 
pounds the law as follows ; 
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“50. But the wife must only enjoy her 
husband's estate after his demise. She is 
not entitled to make a gift, mortgage or sale 
of it. Thus Catyayana says. ‘Let tlm childless 
widow, preserving unsidlied the bed of her 
lord and abiding with her venerable pro- 
tector, enjoy with moderation the proi^eity 
until her death. After her let the iieirs 
take it.’ 

57. Al)iding with her venerable pro- 
tector, that is. with her father-in-law or 
others of her husband’s family, let her enjoy 
her husband’s estate during lier life ; and 
not, as with her separate property, make a 
gift, mortgage or sale of it at her pleasuj-e''. 

58. Nor shall the heirs of the woman’s 
separate property (as her brothers etc.,) 
take the succession (on failui'eof daughters 
and daughter’s sons, to tlie exclusion of her 
husband’s heii'Sj ; for the right of those 
(persons, whose succession is declared under 
that head) is relative to the |>roperty of a 
woman (other than that which is inherited 
by her)’’. 

59. Therefore, tho.-e persons, who are ex- 
hibited in a passage above cited as the next 

heirs on failure of i)rior 

claimants, shall, in like manner, as they 
would have succeeded if the widow’s right 
had never taken effect eciually succeed to 
the residue of the estate i*emaining after 
her use of it, upon the demise of the widow 
in whom the succession had vested’’. 

Dwarkanath flitter, J., passed the follow- 
ing comment upon the law as laid down by 
these sages : — 

“It would not l)e supposed that the above 
provisions were intended by their framers to 
serve as mere moral precei)ts wliicli the 
widow is at liberty to obey or disol)ey at lier 
pleasure ; on the contrary, the lumost pre- 
cautions appear to have been taken by them 
to secure their strict enforcement. >Ve have 
already shown that according to the Hindu 
Law. women are deemed to be never fit for 
independence, and the widow in possession 
of her husband’s estate is no exception to the 
general rule. hen tlie husband is dead 
(says Narada) ‘his kins are the guardians of 
his childless widow. In the disposal of 
property and care of her person as well as 
in her maintenance, the}' have full power. 
The authority of the text is distinc!ly 
recognised in the Dayabhaga, which says 
‘In the disposal of propeity by gift or 
otherwise, she is subject to the control of 
her husband’s family, after his decease, 
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and in default of sons', Dayabhaga Ch. xi, 
s. 1, Verse 04.’’ 

A Hindu widow does not possess a life- 
estate in the property which she has 
inherited, from her husband for dming 
her lifetime she may, and often does, lose 
the (“>taie which T»a^sed to her on her hus- 
band’s death. On the other hand by effect- 
ing an alienation within the limited ambit 
of her ]:)ower of disy)Osal a Hindu widow 
is able to transfer to the assignee a proprie- 
tary title to the ]')roperty alienated, but the 
restrictions upon her power of alienation 
are various and formidable. No doubt for 
certain religious, charitable or customary 
purposes, oi' those which conduce to the 
spiritual welfare of her deceased husband, 
or are founded on legal necessity, her 
capacity to dispose of the corpus of the 
estate is wide, if not unfettered. "With 
respect to alienations for legal necessity 
it is to be ren)embered that. “When the alie- 
nation of the whole or part of the estate is to 
be supported on the ground of necessity, 
then, if such necessity is not proved aUvnde, 
and the alienee does not prove inquiry on 
his par t and honest belief in the neces.'-ily, 
the consent of such rever-sioners as might 
fairly he expected to be interested to 
quarrel with the transaction will be lield 
to afford a presumptive proof which, if not 
rebutted by contrary proof, will validate 
the transaction as a right and proper one”. 
Per Lord Dunedin in liavgasami's case (2). 
[See also Dehi Prosad ChoicdJitiry v. Golap 
Bhagat (5).] 

I confess that I should have expected to 
find that all other alienations by a Hindu 
widow were utterly void anfl inopera- 
tive. But it is now settled beyond all 
doubt or controversy that for purposes 
not authoiised under the Hindu Law, a 
Hindu widow is entitled to give, sell, 
mortgage or otherwise alienate property 
which she has inherited from her husband, 
or any part thereof, for a term which 
not exceed the period during which 

she remains in the enjoyment of her 
widow’s estate. See Moniram's case (■>)• 
Further, as between the widow and^ the 
assignee such alienations of the widow 
are regarded as valid and binding, and 
the widow herself is not entitled to 
impugn the validity of the transaction iOV 
she does not hold the property merely aa 
a trustee for the reversioners, but, subject 

(5) 19 Ind. Cas. 273; 40 C. 721; 17 C. W. N. 701; 1- 

C. L. J.499. 
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to certain restrictions, as the owner thereof, 
and when she purports to act in the capa- 
city of owner she is not permitted to dero- 
gate from her grant. On the other hand, 
unauthorisetl alienations bv a Hindu widow 
are voidable at the instaiice of the rever- 
sioners. Per Lord Davev in Bijoy Gopal 
Mukerjeew Krishna Mahishi Debi (G): 

" Hindu widow is not a tenant for life 
but is owner of her husband’s property 
subject to certain restrictions on alienation 
and subject to its devolving upon her 
husband s heirs upon her death. lint she 
may alienate it subject to certain coiiflitions 
being complied with. Her alienation is 
not, therefore, absolutely void, but it is 
prima /aci'e voidable at the election of the 
reversionary heir. He may think tit to 
allirm it, or he may at his pleasure treat it 
as a nullity without the intervention of any 
Court, and he shows his election to do the 
latter by commencing aji action to recover 
possession of the property. There i.s, in fact, 
nothing for the Coui't either to set aside 
or cancel as a condition precedent to the 
right of action of the reversionary heir. It 
is true that the appellants prayed by their 
plaint a declaration that the ijara was in- 
operative as against them, as leading up to 
their prayer for delivery to them of klias 
possession. But it was not necessary for 
them to do so, and they might have merely 
claimed possession, leaving it to the defend- 
ants to plead and (if they could) prove the 
circumstances, which they relied on, for 
showing that the ijara or anj' derivative 
dealings with the property were not in fact 
voidable, but were binding on the rever- 
sionary heirs.” 

During the continuance of the widow’s 
estate the person or persons entitled to a 
reversionary interest in the husband’s 
estate upon the determination of the 
widow’s interest, are also enlitknl to re- 
strain the widow from alienating the corpus 
of the property for purposes which are un- 
authorised, to prevent her from committing 
waste and to claim a declaratory decree 
that any such alienation is voidable as 
against them. [Per Lord Shaw in Janaki 
Ammal v. Narayanasami Aiycr (7).] 

(6) 3t C. 320 at p. 333; 11 O. W. N. 121: 5 C, L, J. 
334; 9 Bom. I>. K. (;02; 2 AT. L. T. 133; 17 M. L. J. lot; 

4 A. Ij. J. 320; 31 I, A. 87 (P. C.) 

(7) 37 Ind. Cas. ini; 30 AI. G.U at p. 038: 20 M B. T. 
108; 31 M. B. J. 225: 1 1 A. B. 3. 007; (1010) 2 M. \V. X. 
188; 20 C. W. N. 1323; 18 Boin. L. U 800; 24 C. L, J. 
309; i h. W. 530; 43 I. A. 207 \l\ 0.), 


A reversionary heir, although having 
only those contingent interests which are 
dilferentiated little, if at all from a spes 
succcssionis, is recognised bv Court of Law 
as having a right to deinand that the 
estate be ket)i fiee from waste and free 
from danger (lining its enjoyment bv the 
widow or other owner for life. 

” But a reversionary lieir thus anpealing 
to the Court truly foj‘ the conservation and 
just administration of the property does 
so in a rejnesentative caijacity, so that the 
corpa^ofthe estate may pass unimpaired 
to those entitled to the reveision The law 
on this suljject was I'ecentlv exjiounded in 
the judgment of this Board delivered by 
Mr. Ameer Ali in Venkatanai-ayana Pillay 

V. Subbammal (S;-. 

” 1’his representation is in law founded 
upon a dilferent set of considerations from 
those wiiich would seek to stamp the 
character of reversioiiary heir upon one 
individual. The latter operation attempted 
during the enjoyment of the life estates 
would necessarily be premature, and might, 
as stated, be futile, 'i'he former is justifiecl 
by the considerations of keei>ing the estate 
intact for the per.sons to wliom as rever- 
sioners it shall ultimately and at the pro- 
per time be determined tiiat the estate shall 
" 

[See. also. Balbhadra v. Bhoicani (9), 
Isri l)uU Koer v. llanshutti Koerain (10)’ 
Rnm Py-rshud Chowdry Jokkoo Hoy (11) 
and Munnalal Chaodri vjkijraj Singh (12).J 

It follows, tlierefoie, according to the 
principles of Hindu Law that a widow is 
impotent suo motu to affect the reversionary 
interests in her husband’s estate by un- 
authorised alienations. The learned'Vakil 
for the ap]>ellants, Iiowever, upon the 
assumption (contrary to Ids contention) that 
the deed of reliiuiuishment fuit an end to 
Shyamrangiid's estate as a Hindu widow, 
urged that Bhahani was not entitled to 
impugn the deed of gift to Taranath during 
the lifetime of Sliyamrangini. In support 


(8) 29 Ind. Cas. 298; 38 AT, -lOo; 42 I \ 9 i 

W. 59G; (l'U5) At. W . X. 555; 19 C \V. X. G4P 28 AI L 
J. 535; 17 M. B, T. 435; 21 O. L. J. 515; 17 Bom B li 
408 (B. C.). ■ 

(9) 31 C. 853; 11 C. \V. X. 050; G C. B J 2.33 

(lOJ lO (’. 321; 10 I, .\. 1.50; 13 (J. L. li. 418; 7 Ind. 
Jnr. 5i>7; 1 Sar. B. C’. *1. 139; 5 Ind. Doo. (n. a.) 217 

(llj IOC. 1003; 9 Ind. Jur. 119; 5 Ind. Dc.*. (n. s ) 

iI2i 17 0. 21G. 13 Ind. Jur. 413; 5 Sar. I>. C J .15‘>- 
8 lad. Dec. (n. s.l 702 (B. (J.p ' ■*’. 
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of his contention lie relied upon the judc?- 

ment of the ^Madras High Couit in Kotta 

PaUi Subba m }na v. J (itdrallubb ula Subra- 

manyam (I'. In that case the ])laintiff sued 

to recover the amount due on a mortgage- 

bond executed l>v a Hindu widow. It 

• 

appears that during the pendency of the 
suit the wiflow had exccute<l a deed of 
relinquishment in favour of the next heir. 
The Court held that the idainl ilV was entitl- 
ed to enforce his mortgage on the widow's 
life estate in the projierty notwithstanding 
the surrender of her entire interest therein 
to the heir presumptive of her deceased 
husband, it may lie that that decisiem can 
be sujiported either on the ground that the 
deed of surrender was executed ptiuhiite- 
litc, or on the ground that the execution of 
the surrender was a fraudulent transaction 
to which both the widow and the next 
reversioner were parties. Sadasiva Ayyar, J., 
however, based his decision on the 
ground that the arliticial mediaeval doc- 
trine of a widow having no full p’ower of 
alienation and the enusequent doctrine 
superimposed by the Ik-ngalce lawyers on 
this doctrine, namely, the doctrine of accele- 
ration of the reversion through a suri-ender 
by the widow of her rights as her husliand's 
Iieir (this second doctrine having been 
adojited for South India also by the Madras 
High Court) cannot, in my opinion, be push- 
ed to the extent to which Mr. Narasimha 
Rao wishes that they should be extended, 
namel.v, so as to defeat the claims of alienees 
for value who as Sir Llhashyarn Ayyanger 
said in Sreeramuln v. Ki'i.st'unma (13) 
were entitled to he ]uotecte<l in their 
reasonable expectation that they olUain a 
transfer valid for the widow's life oxce[)t in 
the rare case of re-maiTiage." Napier, J., 
added that "the theory that change of status 
of an assignor ora surrenderbysuch assignor 
rare can invalidate legal rights obtained by 
an assignee is, in my opinion, so contrary to 
equity and good conscience that it should 
not be accepted by Courts of this country 
whatever the ancient Hindu Law on the 
subject was." The observations of Lhash- 
yam Ayyaiigar, J.. to which Ayyar, J., 
referred were passed in a suit in which it 
was contended that the estate of the widow 
was determined, not by a deed of surrender 
in favour of the next reversioner, but by 


(IC; 2G U. 143; 12 M. L. J. 19". 


the widow's ado])tion of a son. His Lord- 
ship said : — 

‘‘ 'J’he ju'opositioii that a son adopted by 
the widow cannot, before the termination 
of her widowliuod l)y death or re-mari iage, 
recover po.^scssion of any ])Ortion of liis 
adoptive hiihi'r's estate which she miglit 
have alienated [u ior to the adof)tion, is not 
only suund in principle, but is in conso- 
nance with justice and equity. A widow, 
having aulhority from her liusband, — how- 
ever, imperative such authority may be— is 
not l)ound to exercise the same and it is 
entirely oj^tional with hei’ to adopt or not 

as she may choose A person 

dealing with a widow reasonabh’ calculates 
that the alienation will liohl good, at anv 
rate, during her lifetime, and except of 
conu'^e in the rare case of a re-mariiage, 

tiiis will he ensured ))v the conclusion here- 

♦ 

in arrived at even when an adoption takes 
place aul)sequeiU to the alienation. AVhen 
the widow has made an alienation prior 
to the adoi)Hon, the parties concerned will, 
before givitig the hoy in adopt ion, he fully 
aware of the same and of the extent of the 
l)ropert\’ remaining with the widow, which 
will immediately come into the possession 
of the adopted son and the extent ( f jmo- 
perty which will come into his ])o.ssession 
only after the lifetime of the adopting 
widow — provided such property had not been 
alienated for a necessary purpose." 

In my opinion, the I'atio decidendi of 
these two cases in sul)stance was the same, 
namely, that during the lifetime, or widow- 
hood of the widow unauthorized alienations 
by the widow made wiiile siie was in the 
enjoyment of her widow’s estate are valid 
and unimpenchal;le. With great respect to 
tlie le trned Jvidges who deciderl those cases 
the reasoning uf)on which the decisions rest, 
in my opinion, is vitiated by two fallacious 
assumptions (1), that a Hindu widow in- 
herits from her husband an estate for a 
term which is co-terminus with her life- 
time or, at any rate, with her widowhood: 
(2) that while she is in the enjoyment of 
the estate a Hindu widow has absolute 
power to alienate the property or any part 
thereof for a term which does not exceed 
the period of her lifetime of her widow- 
hood. No douht, an estate inherited by 3 
Hindu widow from her husband in some 
cases has been loosely described as her 
“ life-estate " or an “ estate for her wido'^ 

hood,” but such expressions must be leaa 

with reference to the context in which they 
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appear, and for the reasons which I have 
stated, in my opinion, the estate which 
passes to a Hindu widow by way of inherit- 
ance from her husband subsists until it is 
determined by the happening of some 
event which according to the principles of 
Hindu Law puts an end to it It is settled 
law that one of the events which etTect tlie 
determination of a widow’s estate is the 
surrender of her entire interest in the 
inherited propertj^ to the next reveisioner. 
Per Lord Morris in Behari Lai v. Madho 
La! Ahir Gayawal (M): “It may be ac- 
cepted, that according to Hindu Law, the 
widow can accelerate the estate of the 
heir by conveying a))solutely and destroy- 
ing lier life-estate.” Per Lord Dunedin in 
Rangasami Goundcn y, Nachiappa Ganndcn 
( 2 ): 

“ To consider first the power of surrender. 
The foundation of the doctrine has l>een 
sought in certain texts of the Smritis. It 
is unnecessary to quote them. They will 
be found in tlie oi iiiions of the learned 
Judges ill some of the cases to be cited. 
But in any case it is settled by long prac- 
tice and confirmed by decision that a Hindu 
■Vvidow can renounce in favour of the 
nearest reversioner if there be only one or 
of all tlie reversioners nearest in degree if 
more than one at the moment. That is to 
say, she can, so to speak, by voluntary act 
operate her own death.” 

With respect to the second of the above 
assumptions I am of opinion that the 
power of alienation which a Hindu widow 
possesses so far from absolute or unfettered 
is rigidly limited and restricted in the 
manner \yhich I have stated, and that every 
unauthorized alienation by the widow is 
voidable at the instance of the reversioners. 
The learned Judges then proceed to com- 
ment upon the liardship which would result 
to alienees of the Hindu widow, if the 
principles of Hindu Law were to be enforc- 
ed, but where the law is clear there is no 
room for an argumentum ab incotivenienti 
altliough, for my part, 1 am unable to dis- 
cern any harshness in the application of 
the Hindu Law on the suViject. Why 
should the Court extend special protection 
to an alienee from a Hindu widow, and 
none to an alienee from anniu»r? Upon what 
principle of fairness and equity ought the 
Court to favour the interests of an alienee 
to the detriment of the liglils of therever- 

(11) 11) C. 23C at p. 211; ID I- A. 30; C Sar. P. C. J. 
88; 9 Ind. Dec, (n. s.) 603 (P. C.). 


noj 

sioners? I can see none. In my opinion, 
a person who is minded to enter into a 
business transaction with a Hindu widow 
must be taken to know the law and to be 
aware of the restr icted power of aiienat ioir 
which a Hindu widow possesses, in this 
controversy an argumentum ah inconvcnhnti 
appears to me to he out of place. ]\Icre- 
over, the learned Judges who were parties 
to these decisions seem to have been in- 
lluenced undul}’’ by the view which is 
widely entertained amongst Western com- 
munities that it is desiral)le, whenever 
possible, to remove the clogs which fetter 
the free transfer of property, and not to 
have borne ill iniiul the danger of regarding 
the principles of Hindu Law from the 
standpoint of Western idealism of which 
Lord Dunedin gave the warning to which I 
have alluded. See also per J^ord Gifford in 
Cof-'sinuut Bjisacic v. Ilurroosoondrti Dossce 
(1 -) ami Klmb Lai Siiigh v. Ajodhya Misser 
(10). 1 desire to add, (although I express my 
opinion with diffidence and reserve, for the 
sources from which an EuroTieaii can draw 
information on this subject are necessarily 
restricted), that 1 am not aware of the 
existence of any desire on the part of the 
Hindu community generally to enlarge the 
powers of alienation possessed by a Hindu 
widow. Of course, it may be urged that, 
wiiereas the alienations in the above cases 
were for valuable consideration, the trans- 
fer in question is hy way of gift, and “being 
a deed of gift it cannot possibly be held 
to be evidence of alienation for value for 
purposes of necessity. It follows, therefore, 
that the deed taken by itself cannot stand," 
Per Lord Dunedin in Rayigasami's case 
(2). But for the purpose in hand it 
matters not, in my opinion, whether the 
alienation was for valuable consideration 
or not. The important feature of the 
transadion is not that it is voluntary but 
that it unauthorized, and, in my opinion, 
each and every alienation for purposes not 
permitted by the Hindu Law are to be treat- 
ed as in pari materia. The reasoning upon 
which the decision in those cases was based 
has been rejected by the Bombay High 
Court [A'ani Krishna y. Tripurabai {\1).] In 
my opinion, it is not in consonance with the 
principles of Hindu Law or consistent with 
the cjiirsft of judicial pronouncements, and 

(1.5) 2 Morley’a Digest 1D8; 3 Ind Der 'o 9 .) 907 

, Hi) 31 Ind. Cas. 433; 43 G. 574; 22 C. L. J. 345. 

^17/ 1 Ind. Cas. 647; 33 B. 88; 10 Bom. L. K. 1029,- 
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with all due respect I am unable to acquiesce 

the principles which I have 
enunciated to the facts of the present case, 
in my opinion, havin" rogarrl to the oral 
evidence which was adituced at tlie trial and 
the evidence inherent in the deed of re- 
linquishment, Shyamrangiiii by executing 
the said deed intended to relinquish in 
favour of Bhabani, the next reversioner, and 
thereby in fact surrendered to him, her 
entire interest in the estate which she had 
inherited as the widow of her deceased 
husband. It is true that co nomine- the pro- 
pertv which she had given to Taranath was 
not included in the schedule to the deed of 
relimiuishment ; fit may be because she did 
not regard that property as still forming 
Tiart oi the estate ;i Init it is clear, to my 
mind, that she intendcil to surrender to 
Bhabani her entire interest in her husband's 

estate. . i • *. 

In these circumstances the conclusion at 

which 1 have arrived is that, in so far as 
the decree declared that Bhabani was entitl- 
ed to possession of the property described 
in schedule (yah and ordered that posses- 
sion and mesne prohts in respect thereof be 
given to him, the decision of the learned 
mi-i-d Tud^e ought to he conlirmevl. Further, 
even if were to be held tint Sl.yani- 
ran"iiii by executing the deed of surrender 
did” not thereby relinqui'h in favour of 
Bhabani the entirety of tier widow's estate, 
inasmuch as under the_ deed of gilt to 
Taranath Shyamrangiiu did not merely 
transfer her own interest in the property 
for the period during which her interest 
therein enured, in my opinion, the Court 
ou^htto interfere at the instance of the 
reversioners to prevent the wrongful dis- 
sipation of the estate by Shyamranpni. 
Bv the deed of gift Shyamrangini admitted- 
ly purported to transfer her interest in the 

property, but in the deed it rs further pro- 
Udb that “you will own and hold posses- 
sion down to your sous, grandsons and 
other heirs and representatives, and i-^sma.n 
in enjoyment and possession thereof wi h 
gbat pleasure, with power to alienate the 
fame by gift or sale, and by causing muta- 

Uon of yoSv name in place of mine m the 

sherista oi the zanundar. lo that neither 

myself nor my heirs or legal representatives 
shuU be competent to raise any objection , 
even if raUed, the same will not be fit to be 
heard” In my opinion, the effect of the 
deed of gift was not only that Shyamrangiiu 


thereby alienated her own interest in the 
prop'Uty, but that under its provisions she 
set up a title adverse to that of the revers- 
ioners, and attemptetl thereby to change 
the course of succession to the property 
alienated. In my opinion, having regard 
to the principles and authorities to which I 
hive referred, the reversioners would be 
entitled to impugn this transaction even 
during the subsistence of Shyamrangini’s 
interest in the estate. I regret that my 
learned lirotlier Walmsley’s view on this 
suliject differs from that which I have 
expressed, but for tlie above reasons 1 am 
of oj)inion that the cross-appeal fails, and 
ought to be dismissed. 

[Arguments as to the result of tlie differ- 
ence of opinion were heard on the 12th and 
IGth June 1925 and judgment was delivered 
on the 8tli July 1925.] 

Walmsley, J, — As my learned brother 
and 1 dilYered in regard to the order to 
be passed on the appeal, we have now to 
deal with the result of tiiat ditTerence, in 
other words to decide whether we aie lo 
follow the rule of seniority prescrilied by 
cl. 3G of the Letters Patent or the rule of 
allirmance contained in s. 98 of the C. P. C. 

This is the second time that 1 have had 
to consider the question and my learned 
brother on this occasion takes the view ex- 
pressed by Suhrawardy, J., [see Bechrnvi 
Ckoudlntri V. Puran Chandra Chaiteyi 
on the former occasion, that we ouglit to 
follow the rule of affirmance. We have 
heard the learned Pleaders on tlie subject 
and I have had the advantage of consider- 
ing my learned brother’s judgment. In the 
circumstances it is clearly my duty to ex- 
amine the matter anew. 

In the first place I wish to repeat that I 
based my decision in the former case sole!)' 
on what I deemed to be a correct reading? 
of the judgment of their Lordships of the 
Privv Council in the case of Bhaidas Shivdcis 
V. Bill Giilab{ld), But for that judgment, 

I should without hesitation have followed 
the directions of s. 93, C. P. C , for I am 
satisfied that since 1884 when the Full 
Bench delivered judgment in the case ot 
Gossanii Sri Sri Gridharji Mahm'Cj Tickai 

(IS) 83 Ind. Cas. 637; 29 C. W. X. 735; 41 C. h- J 
456; 1923) A. I. U. (C.) 845; 32 C. 894. ^ 

aO) 6J Ind. Cas. 822; 45 B 718; 40 M. L. J- " 
C. w. X. 605; .33 C. L. J. 48S; 19 A. L. J. 409; 23 Bom. 

L. R. 623; 3 U. P. L. K (P. C.) 22; 14 L. ^ 

M, \V, X. 408; 29 M. L. T. 330; 30 M. L. T. 149; 481. 

A. 181 (P. C.;. 
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V. Purushotum Gossaini (20) it has been the 
practice of this Court to adopt the principle 
of affirmance when there has been a differ- 
ence of opinion between two Judges bear- 
ing an appeal on the Appellate side ; and 
in my view that practice is just as correct 
under the present Code as it was under the 
Code of 1882. 

The question, therefore, as it presents it- 
self to me is whether or not the judgment 
of their Lordships is expressed in such 
terms as to embrace all differences of opinion, 
both those arising in appeals from Judges 
exercising the original jurisdiction and 
those arising in appeals from subordinate 
Courts. 

It is true that their Lordships were deal- 
ing with an appeal in a suit tried by a 
Judge exercising the High Court’s original 
jurisdiction. That fact of itself would be 
enough to waimnt me in holding that the 
decision was meant to relate only to appeals 
of that particular class, if it were not for 
the very peculiar features of the case. The 
appeal to his Majesty in Council was limit- 
ed to one ground, and that that the Judges 
of the Bombav Court had erred in follow- 
ing the procedure laid down in s. 98 C. P. C. 
When the coiitroversv was of such a nature 
that is to say, when the appellant’s con- 
tention was that the Judges had applied to 
that appeal the procedure that was appli- 
cable to appeals of a different class, whether 
reference was made in argument to the 
existence of such a class or not, I found it 
very difficult to distinguish the case merely 
on the principle of not extending a judg- 
ment to a different set of facts, or by laying 
emphasis on the words “in this instance”. 
Again their I^ordships' choice of Nundeeput 
Mahta V. Alexander Shaxo Urquhart (2J) as an 
illustration seemed to me a source of grave 
ditRculty, for that was an appeal from the 
mufassil, and the judgment contains a pass- 
age of considerable importance. My learned 
brother Suhrawardy, J., may be right in his 
interpretation of the law as it stood in lc70, 
but the reasons given by Norman, C. J., are 
different. 

Those are the two difficulties wliich lay 
in my way. I have now had the advantage 
of being able to study Suhrawardy, J's .judg- 
ment in print and also of hearing further 
arguments, and of pej-using the judgment 
which my learned brother is about ro de- 
liver, and I have come to the conclusion 

(20) 10 C. 814; 5 Ind. Dec. (s. s.) 545. 

(21) 13 W. R. 209; 4 B. L. R. A. C. 181. 


that fought to defer to the opinion express- 
ed by my learned brothers, and these are 

mv reasons 

% 

[n tlie tirst ])lace Nandeepnts' case (21) was 
quoted only as an illustration of a fact, ond 
1 ought not regard the reference to it by 
way of illustration as endorsing by implica- 
tion the reasoning on which the judgment 
was founded. 

Secondly my learned brother in liis 
judgment has exploied the history of the 
matter and shown how it is that the prir.ci- 
ple of cl. Sffof the Letters Patent lias been 
preserved for aiijieals within the Court and 
that the Legislature has consistent!}^ sought 
to enforce the principle of affiimance at any 
rate for Appellate side. It is abundantly 
clear that the Legislature had no intention 
of going back on the nietliod established hy 
the Codes of 1877 and lt82 when the present 
Code was iatio<luced, and if the terms of 
s. 1 have that effect it is an accident. 

Next 1 am more impressed than I was by 
the distinction between the two classes ofo]>- 
peal that is by the fact that the appeals of 
one class are within the Court while these of 
theotlier class are from subordinate Couits. 
The distinction is imjiortant because llie 
C. P. C. makes no mention of the one wliile 
contains elaborate rules for tlie other. Coupl- 
ed willi this is the necessity of attaching 
some meaning to the words of s. 98, C P. C., 
for in this Province at any rate they are 
superlluous unless they refer to Divisional 
Benches of this Court. 

1 have also studied the decision of the 
Bombay High Court in the case of Bhuta 
Jayaising V. Lakada Dhansing (22). The 
judgment was delivered before the decision 
in Bhaidas' case (19) but it is of value 
because the jiossible effect of s. 4 was 
present to the minds of the learned Judges. 

For these reasons 1 think that I am not 
justified in differing from my two learned 
brothers in holding that in appeals from 
subordinate Courts, a difference of opinion 
between two Judges forming a Division 
Bench must continue to be regulated by the 
provisions ofs. 98 of tlie O. P. C., and that 
the decision in Bhaidas's case (19) must lie 
taken to refer only to that class of appeals 
to which it expressly relates. 

A decree will now be drawn up in accord- 
ance witli the judgment of my learned 
brother Mr. J ustice Page. The lieari ng-fee 
in this Court is as'^essed at G gold n ohurs. 

(22) 50 Ind. Cas. 715; 43 B. 433; 21 Bom. L. R. 157, 
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Page, J,— Owing to the difference of 
opi[iion which has arisen between my 
brother Walmsiey and myself it is incum- 
bent upon the Court to determine whether 
this appeal is goreined by cl. 30 of the 
Letters Patent of 1805 or by s. 98 of the 
C. P. C., of PJOS. The controversy which 
has raged over tliis question is one that has 
vexed the Courts for 00 years, and can only 
satisfactorily be set at rest by the action of 
the Legislature now long overdue. The 
solution of the tirobleni, however, as 1 ap- 
prehend the matter will be found to depend 
upon the answer which is given to two 
questions: 

it) What was the law in force at the time 
oE the enactment of the C. P. C.. CVct V of 
P)08)? 

{ 2 ) Was the law then in force repealed hy 
s. 4 of the said Act? 

Cpon tlie creation of the High Court at 
Fort William in Bengal, pursuant to (24 A 
25 Viet. C. 104, 28 A*ict. C. 13j and the 
Letters Patent of 1862 and 1865, the said 
tiigh Court l)ecame vested inter alia with 
the original jurisdiction administered by 
tile Supreme Court, and with the appellate 
jurisdiction from Mofnssil Courts which 
formerly had lieen exercised by the Sudder 
Dewani Adalut. Xow, in the case of an 
appeal to the Sadder Dewani Adalut, it was 
provided by s. 23 of Act XIll of 18iil that 
“if an appeal lies to the Sudder Court, it 
shall be heard and determined by a Court 
consisting of two or more Judges of that 
Court; if, when the Court consists of only 
two Judges, there is difference of opinion 
upon evidence in a case in which it is 
competent to the Court to go into the evi- 
dence, and one Judge agrees intheopinion 
of the lower Court as to the facts, the case 
shall be determined accordingly. If in a 
Court so constituted there is a difference of 
opinion uponapoint of law the Judgesshall 
state the point upon which they differ and 
the case shall be re-argued upon that ques- 
tion before one or more of the several 
Judges and shall be determined according 
to the opinion of the majority of the 
Judges of the Sudder Court by whom the 
appeal is heard." By the preamble to this 
Act (as also by that to Act VIII of 1859), 
the provisions of the said Act were not to 
extend to Courts established by Royal 
Charter. On the other hand by cl. 4 of 
the Letters Patent of the 26th March 1774, 
under which the Supreme Court of Judi- 
cature at Fort William was established, it 


was provided “that all judgments, rules, 
orders, and acts of authority, or power what- 
soever, to be made or done by the said 
Supreme Court of Judicature, at Fort 
William in Bengal, shall be made or done, 
by and with the concurrence of the said 
four Judgesor so many or such oneof them, 
as shall be on such occasions respectively 
assembled or sitting as a Court, or of ihe 
major part of them so assembled and sit- 
ting, ju'ovided always, that in the case they 
shall be equally divided, the Chief Justice, 
or in his absence the Senior Judge present 
shall have a double or casting vote." In 
the Lettei's Patent of 1862 no provision was 
made for the course to be pursued in the 
event of the Court being equally divided 
in their opinion, but under cl. 36 of the 
Letters Patent of 18()5 it was provided 
“And We do hereby declare that any func- 
tion which is hereby directed to be per- 
formed by the said Pligh Court of Judi- 
cature at Fort Williani in Bengal, in the 
exercise of its original or appellate 
diclion, may be performed by any Judge 
or by aiij^ Division Court thereof, appoint- 
ed or constituted for such purpose in 
pursuance of s. 108 of the Governmerit of 

India Act of 1915; and if such Division 
Court is composed of two or more Judges, 
and the Jiulges are divided in opinion as 
to the decision to be given on any point, 
such point shall be decided according to 
the opinion of the majority of the Judges, 
if there shall be a majority, but if the 
Judges should be equally divided Ihc-n the 
opinion of the Senior Judge shall prevail. 

In prescribing the mode of procedure laid 
down in cl. 36 the Crown appears to na'c 
had in mind the rule which had goverr.ea 
the Supreme Court in such cases, but what- 
ever the source of the rule may have teen 
from 1865 until 1877, when the C. P. b., 
(Act X of 1877) was enacted, the procedure 
in cl. 36 was followed uniformly in al 
appeals, whether they were preferred 
the decision of a J udge in the exercise of t e 
original civil jurisdiction of the High Ccui 
or from Courts subordinate to the High C * 

Shahazadee Hazara Bequmv. Khaja Hvssei 
AH Khan (23); Xundeepiit Mahta v. 
dei'Shaw Urqnhuart (21). It is to be dbsei 
ed that by cl. 44 of the Letters I ^ 

1865 it was provided that the Letters Pa 
were to be subject to the legislative j 

of the Governor-General in CounciJ, a 


(23; 4 B. L. R. S6; 12 W. R. 498. 
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on the 20Ui March 1877 the C. P. C., (Act X 
of 1877), was passed by the Goveriior- 
Geaeral ill Council. By s. 57o: — 

“When the appeal is heard by a Bench of 
two or more Judges, the appeal shall l)e 
decided in accordance with the opinion of 
such Judges or of the majority (if any) of 
such Judges. If there be no such majority 
which concurs in a judgment varying or 
reversing the decree appealed again.st. such 
decree shall be atlirmed: Provided that if 
the Bench hearing the appeal is composed 
of two Judges belonging to a Court con- 
sisting of more than two Judges, and the 
Judges composing the Bench dilTer in 
opinion on a point of law, the appeal may 
be referred to one or more of the other 
Judges of the same Court, and shall be 
decided according to the opinion of the 
majority (if any) of all the Judges who 
have heard the appeal, including those wlio 
first heard it. When there is no such 
majority which concurs in a judgment 
varying or reversing the decree api)ealed 
against, such decree shall be atlirmed. 
The High Court may from time to time 
make rules consistent with this Code to 
regulate references under this section." 

The provisions of Act X of lcs77 relating 
to appeals are reproduced in the C. P. C. 
of 18S2 (Act XIV of 1832), and the terms 
of s. 575 are similar to those of s. 98 of the 
C. P. C. of 1908, except that whereas in s. 575 
the reference to one or more other Judges 
of the Court is on law and fact, in s. 98 it 
is restricted to the point of law in resiiect 
of which the Appeal Bencli has difiered. 
I find it difficult to express my view of the 
rule laid down in cl. 3G of the Letters 
Patent with becoming moderation, for I 
cannot see in it a scintilla either of equity 
or of merit. It will suffice, however, for 
the purposes of this appeal, that I should 
refer to the observations of Mr. Arthur 
Hobhouse, Q. C., as he then was in present- 
ing the report on the proposed C. P. C., to 
the Governor-General in Council on the 
21st fSeptember 187G: — 

“The law with respect to appeals where 
the Appellate Court consists of a plurality 
of Judges is not in a satisfactory state. 
According to s. 332 of the Code which 
applied to the 8udder Court, when an Ap- 
pellate Court of two Judges differ upon a 
question of fact, and one of the Judges 
agrees with the Court below, the judgment 
of the Court below is to stand. When they 
differ upon a point of law, the point is to 


9o0 

be re-argued before anotlior Judge or other 
Judges, and is to be decided according to 
the opinion of tlie majority of the whole of 
the Judges who have heard the point argiie<h 
By the Chai tei-sof the High Coiirls, ifa Divi- 
sion ('ouit of two or more Judgesds equally 
divided in opinion, the opinion of the SenioV 
Judge is to prevail. Xow, in that clause 
of the Charier, original business and appel- 
late business were lunqied together, and 
though the rule is a very good rule in 
respect to original l>usiuess it is not satis- 
factory as applied to a])pellate business. 
The result of it is that the plaintiff may 
have a great preponderance of the judicial 
opinion in his favour and yet a decree he 
given for the defendant. It may happen 
that a man has obtained a decree in the Coui t 
below or in two Courts below and that half 
the Ajipellate Court is in favour of his re- 
taining that decree but because a Single 
Judge being the other half of the Appellate 
Court, thinks otherwise, then the decree goes 
for the defendant. We had to consider this 
question very carefully last year in con- 
nexion with the Burma Courts Act, because 
the principal Court of Appeal in Burma 
consists of no more than two Judges, and 
the principle we applied there was that 
which prevails in hhigland.and wliich seems 
to be tile most reasonable of all principles ; 
that if there is no majority of the Appel- 
late Court, which can agree to alter and 
how to alter, the decree of the Court below, 
that decree shall remain unaltered. 1 must 
confess that in our Bill XTo. 3 we left that 
matter in a rather unsatisfactory position, 
for we copied too faithfully both the Code 
and the Charters, and the result was that 
we had introduced two conllicting prin- 
ciples. However, We found out our error 
and we liave now adopted the iirinciple 
which will be found embodied in s. 575 of 
Bill No. IV." 

It is, I think, clear beyond all doubt or 
controversy that passing s. 575 of the C. 
B. C., of 1877 the Legislature intended to 
substitute in all appeals to which the pro- 
visions of s. 575 could reasonably apply 
the rule kid down in s. 5/5 for the rule in 
cl. 3G which was then in force : — 

“It is quite plain that these provisions 
creat a totaly distinct method of procedure 
in the event of difference between two 
Judges from that which was laid down by 
8 . 3G. Under s. 3G of the Letters Patent 
the judgment of the Judge who was the 
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Seni")!' Judge ^vould be the jadgrueut whicli 
tfie ]Kirtie3 before the Court wuuM have a 
right to obtain; under s. S tiie judgment 
to which they are entiMed is the judg- 
ment of tlie majority of all th^ Judges 
who have heaivl tiie appeal: and iliis 
case shows tliat those two provisions might 
produce a totally dilferent result.” 
[Per L )rd Buckmaster in Bfiaidas Shi r.his 
V. B'ii (}(dnb{V.)K\ It follows, tlierefore, 
that if and i[i so far as cl. diJ and s. bTd are 
extended to the same subject-matter and 
the two enactments are inconsistent tliev 
cannot stand togetiier, and tlie earlier en- 
actment protanto must l)e deemed to have 
been repealed by the later one. Thomas 
Conservatot'S v. Hall (21) and Prohhat 
CluDflra IJariia v. Ab??/>eror (25). That tlie 
two rules are incompatible. 1 aiiprehem.l, 
will be conceded but are they also appli- 
cable to the same subject-matter? Can it 
reasonably be suggested that the two en- 
actmentsare able to stand together because 
s. 575 does not apply to the High Courts 
but to some other Courts, and, therefore, 
in relation to appeals to the Iligli Court 
that the provisions of cl. dG are still in 
force. By ss. 5 and 8 of the P. C., of 1^7/ 
and 1882, however, the Small Cause Courts 
are excluded expressly from the ambit of 
the appeal sections of these Codes, (see also 
S3. 7 and 8 and Os. L. and LI of the Code of 
lyOS). To what Courts other than the 
High Courts, therefoi’e, were the provisions 
of s. 575 intended to, or can they, apply ? I 
know of none. In my opinion, it is an 
irresistible inference from the provisions 
of the C'ode of 187 7 that it was intended 
that s. 575 should be applied to all appeals 
which up till the time of its enactment 
were within the ambit of s. 30 of the Letters 
Patent. It is to be remembered tliat the 
Code of 1877 contains no saving clause 
similar to s. 4 of the Code of 1903. On the 
contrary, by ss. 031 and 032 the Codes of 
1877 and 1882 in express terms are made 
applicable to the Chartered High Courts, 
except as provided by s. 038. which con- 
tains no reference to s. 575. Moreover, 
some doubt having arisen as to whf^ther 
the appellate jurisdiction of the High Court 
included the exercise of its powers of re- 
vision. by s. 028, a rule was applied to 
applications for review similar to that which 

(21) (ISiSi 3 C. P. 415; 37 L. J. G. P. 163; IS L. T. 
361; 16 W. R. 971. 

(2)) SI Iwl. Gas. 31; 51 C. 504; (1924) A. I. R. (C.) 
Q6h . 


gwerned appeals. [See O. XLVll (b) 0. 
XLIX (3) of the Code of 1908 and Chappan 
V. M dditi KiiUi (20).J In my opinion, it is 
clmr and certain that the Legislature in- 
leiuied to sui)->titiUe s. 575 of the Code for 
(d. 30 of llie Charter, and to the extent to 
which the i)rovision3 of s. 575 applied to 
apjieals to wliich cl. 30 also extended the 
provisions of cl. 30 must be regarded as 
no longer in force after the Code of 187 7 
was enacted. 'I'he same view of the mean- 
ing and etfect of s. 575 was taken by iildge, 

d., in llusainl. Begam v. Collector of 
Muzaffitrnagar (27) where Jjis Lordship 
observed : — 

‘T am of opinion that s. 27 of our Letters 
Patent is superseded in those cases only 
to wiiicii s. 575 of the C. P. C., properly, and 
without straining language, applied.” 

No distinction in this behalf, I think, 
can be drawn between lirst and second 
appeals from subordinate Courts to the 
High Court, and, in my opinion, s. 575 
applied alike to both. Thi.s view has 
consistentlv been held by the High Courts 
in India since 187!). in wldch year the 
case of Appaji Bhivrav v. SklvUiL Kliiib- 
chand (28) was decided by Westropp, 
C. J., and Alelville and West, JJ.. in the 
B Dm bay High Court [see also Sliahzadee 
Begum's case (23), Xarainasami Ueddi y. 
Osuru Heddi (29), and the cases cited in 
the judgment of Suhrawardy, J., in Becha- 
ramy. Purna (18). | Indeed, in Gosami Sri 
Sri Gridharji Haharaj Tikait v. Puriisho- 
tam Gossami {'A)) in which a ditfer- 
ence of opinion arose in an appeal from 
the decision of a Judge in the exercise 
of the original civil jurisdiction of the 
Pligh Court, the Full Bench of the Calcutta 
High Court, consisting of Carth, C. J.. Mitter, 
AlcDonuell, Prinsep and Wilson. JJ., went 
so far as to lav down in general terms 
that 

‘’We agree in the view taken by the 
Bombay lligh Court in the case olAppdp 
Bhivrav v. Shivlal Khubchand (28) that 
the elfect of s. 575 of the Code is to supersede 
the ]>rovisions in cl. 30 of the Letters 
Patent; that in the event of any disagree- 
ment between two Judges of a Division 
Bench, the judgment of the Senior Judge 
should prev'ail; but and still that, notwitn- 

(26. 22 M. 6S; S M. L. J. 23]; 8 lad. Dec. fs s-) 40- 

(27; 11 A. 176 at p. 182; A. \V. N. (1889; 2/; 13 
Jur. M6: 6 lad. Dac. (x. s.) 540. 

(28) 3 B. 204; 2 ind. Deo. (n. 3.) 137. 

(29) 25 M. 548. 
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Standing Unit section, cl. 15 of the Letters 
Patent remains in full force." 

I confess that I should have thought that 
the law as laid down in that c;ise wus 
correct. But after the decision of the Judicial 
Committee in Ilurrish Chunder Choicdhnj 
V. Kali Sinideri Debt (30j in which case 
their Lordships observed that "they do not 

think that s. 588 of the Act X of 1877 

applies to such a case as this, where tlie 
appeal is from one Judge of the Court to 
the Full Court", doubts were entertained 
founded partly (a) upon the language of 
8. 510 and kindred sections of the Code, and 
partly (6) upon the fact that the original 
civil jurisdiction of the High Court was 
derived not from the Code but from tlie 
Letters Patent, as to whether the sections 
of the Code relating to appeals were appli- 
cable to appeals from one Judge of the 
High Court to a Division Bench of the same 
Court. Now, there is no Court of Appeal 
within the High Court to which ap])eals can 
be preferred from the decision of a Judge 
or Judges of the High Court exercising the 
original civil jurisdiction with wliich the 
Court is endo\\ed under the Letters Patent 
of 1865. The High Court wasconstituted after 
the model of the old Court of Kings Bench 
in England, in which no one Judge was 
subordinate to another, and in which an 
appeal from, one Judge of the Court was 
preferred to the Court on appeal and not a 
Court of Appeal. I have often heard senior 
men who remembered the sj^stem as it 
obtained in England before the judicature 
Act of 1873 lament that the Judges suffer- 
ed a serious diminution of prestige after 
the creation of the Court of Appeal in hlng- 
land. But, fortunatel5^ in this countr^^ the 
coifstitution of the High Court has remained 
unchanged. Having regard to the constitu- 
tion of the High Court in its ordinary 
original jurisdiction, therefore, inasmuch 
as the Courts regarded the provisions of 
the Code relating to appeals as mainly, if 
not wholly, applicable to ap Deals from 
subordinate Courts to a Superior Court, it 
was held that the appeal sections did not 
apply to appeals from one or more Judges 
of the Court to the High Court. In 
^abhapathi Cheti v. Narayqnasami Clietti 
(31) tire Madras l\igh Court held that 
'‘Both B. 540 of the C. P. C, relating to 

(30) 9 0.482; 10 I. A. 4; 12 C. L. Ti. 511:7 Ind. 
Jur, 161; 4 Sar. P. 0. J. 406; 4 Ind. Dec. (s. a.) 970 
^P.O.). 

J31) 25 355 at p. 558; U M. L. J. 340. 


appeals from original decrees and s=?. 53S 
and 5'.)1 relating to ap|)eals from orders 
I)rovide for appeals fi'om one C’ourt to an- 
otlierof iiigiier grade, 'hhe provisit-ii made 
by s. 15 of the Leltei'S Patent foi- aj'peals 
from one or more Judges of the High ('uni t, 
to other Judges of the same Cbnrt is entire- 
ly foreign to the provisions of the C. P. C. 
relating to aj)peal3 from one Court to an- 
other." [See also Cha ppatds case (26) Hc.dia 
A i/yar Y. Xaijaraihna Lola (32), Uehemha 
Kath Das v. Btbadhendra Mansiuyli (33) and 
Toolscc Moticij Dassee v. Sudevi Dassee (31).] 
The language used in the apf)eal sections 
of the Code does not appear to me, however, 
to warrant llie drastic inference which was 
drawn from it, and since the case of Sabitri 
Thakarain v. Sari (35) it must be taken 
as Lord Sumner observed that the deci- 
sions in the Madras cases "laid down their 
effect much more widely than was neces- 
sary and overlooked the distinction between 
rules winch took away existing rights of 
appeal and rules wliich recognise these 
rights but regulate the procedure of the 
Court ill which such appeals are pending... 
There is no reason why tliere siiould beany 
general dilYerence between the procedure 
of the High (>ourt in matters coming under 
the Letters Patent and its procedure in 

other matters The Code is framed on 

the sclieme of providing, generally, for the 
mode in which the High Court is to ex- 
ercise its jurisdiction, whatever it may be, 
while specilically e.xcepting the powers 
relating to the exercise of original civil 
jurisdiction to whicli the Code is not to 
apply". Tlie question to be determin- 
ed is whether the particular provisions of 
the Code under consideration in each case 
extend to tlie ordinary civil jurisdiction 
of the High Court. For example, in 
Mathura Sundari Dassi v. Ilaran Chandra 
Shaha (36) Sanderson, C. J., held in the 
circumstances obtaining in tiie case, name- 
ly, where a suit was dismissed under O. JX, 
r. 8 of the C. P. C. that the Code of 13U8 
gave aright of appeal from a Judge exercis- 
ing original civil jurisdiction of the High 

97 M 121 

(’3.^) .33 Iiul. Chs. 715; 43 C. 90, 

(34) 26 C. 361; 3 C, W. N. 317, 13 Ind. Dec. (s s ) 
834. 

(35) 60 Ind. Cas. 274; 48 I. A. 76; 40 M. L J 308- 
(1921) M. W. N. 159; 10 A. L. J. 281; 33 C. L. J 307- 
25 C. W. N. 557; 23 Bom. L. K. 081; 48 C. 481- 11 L 
W. 362: 3 U. P. L. R. (P. O.) 57 (P. C.). 

(36) 34 Ind. Cas. 631; 13 C. 857 at p. 866; 20 C. W 

N. 594; 23 C. L. J. 443. ’ 
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Court to the Court on appeal nnd that the 
provisions o£ the Code a}>plied to such an 
appeal; 

‘*J5y the terms of s. 117, the Caide i^ niai.le 
applicable to the High (;oui t.an I O. XLHl, 
r. 1, gives a right of appeal i i the very case 
under discussion. But it is said that this 
Code and the rules made under it tlo not 
applv to an appeal from a learned Jiulge 
of the High Court. I cannot follow that 
argument. It is part of the defendants 
case that O. IX, r. S applies. That order 
is in elTecl a i)art of the C. P. (\ It seems 
to me strange that the plaintilY should be 
subjected to O. IX r. 8 and \)e liable to 
have his suit dismissed for want of appear- 
ance, yet when he hasliad his suit dismissed 
under one of the rules of the Code and wants 
tocall in aidanother of therules which, — when 
his application for re-instatement has been 
refused, gives him a right of appeal against 
that refusal, he is met witli the argument 
that he cannot call in aid that laile because 
there is no appeal from the learned Judge 
of the High Court under tlie C. P. C. 1 
think this is not a true view or a reason- 
able construction to put upon the ('ode and 
therules made underit. In my judgment, 
the Code and the rules do apply and the 
plaintiff has a right of appeal." 

I respectfully agree with the decision in 
that case and I do not think that it is 
open to the criticism passed upon it by 
Hayward, J. , in BhuUi Jayatsingh v, Lakada 
Dhan Singh (22). On the other hand in 
TiilsinwTicy Dasee v. Sudevi Dassec (.31) 
Ameer Ali, J-, expressing a view against the 
extension of s. 575 observed : — 

‘Tinny opinion s' 588of the C.P. C. applies 
only toorders made by subordinate Court, 
which derive their powers from the Code. 
The 0. P. C. is applicable to the original 
side of the High Court in so far as the 
procedure is concerned, and some of its pro- 
visions have no doubt had the effect of 
curtailing the rights of appeal by giving 
finality to certain orders of a Judge ex- 
ercising singly the ordinary original 
civil jurisdiction of the High Court. In 
other words, it lays down uniform procedure 
for all Courts of original civil jurisdic- 
tion S^including the High Court on its 
original side. But the powers of the High 
Court, are not derived from the Code and 
consequently an ordei of a Judge of the 
High Court exercising its original civil 
jurisdiction, though made in accordance 
\viththe procedure laid down in the Code, 


can hardh* be said to be made ‘under the 
('•-Mle'. Beside.s, s. 580 of the Code indicates 
to my mind lliat the ])receding section was 
api'licalde only tc* the orders of subordi- 
nate (dourt-s." Again in Dehcjidra Nath 
V. jjibiiitdhcndrii Ma)tsingh (33) Jenkins, 
C. J., slated: — 

"'I’lie Code makes no provision for an 
appeal within the High Court, that is to say, 
from a Single Judge of the High Court. 
J'iii.s light of ai)peal depends on cl. 15 of 
the C'hartei-. 

‘’And here I may point out that a Judge 
sitting alone is not a (.’ourt subordinate to 
the High Couit but performs a function 
(^lirected to Ije iiei’formed Ijy the High Court 
(cl. 3(1, l.,etters Patent/'. 

Accordingly it was held in (liappatis 
(.^h). Sahhapi:tty Ciictti's case (31), 
Scsha A yya case (32/ Boo}) Laul v. La/c- 
sitnii Das (37), Lachman Singh v. Bam 
Lagan Singh Siiiv jnial Ilorninian (39), 
Bhntta Jagatsingh's case (22), (in the 
-Madras cases inucli reliance Ijeing jilaced 
on the third part of s. 052 of the ('orles of 
1S77 and 1^82 which was added Ijy s. 2 
of the C. P. C. Amendment Act (XII of 
1895 and which was re-enacted in s. 129 
of the Code of 1908), that the procedure of 
s. 30 remained unrepealed and in force in 
relation toappeals to the High Court from a 
Judge or Judges of the Court e.xercising ori- 
ginal civil j urisdi^'tion. In 1908, therefore, at 
the time when the C. P. C. of that year was 
passed the law in force relating to differ- 
ences of opinion in appeals to the High 
Court from a Judge or Judges of the lligh 
Court exercising original civil jurisdiction 
was cl. 30 of the Letters Patent of 1865, 
while a difference of oi)iiiion arising in an 
appeal from a subordinate Cmu't to the 
High Court was governed by s. 575 of the 
Code of 1882. I appreliend that no doubt 

can arise that in like manner the effect or 

33. 117 and 120 of the Code of 1908 was to 
sxtend inter alia Part VH of the 
which s. 98 appears) to the Chartered IBgb 
[Courts of India. But by s. 4 1 1) of the CoJe 

.t is provided that . . 

‘Tn the absence of any specific provision 

o the contrary, nothing in this Code shall 
36 deemed to'limit or otherwi.se affect any 
ipecial or local law now in force or any 
;p?cial jurisdiction or power conferred, o 
my special form of procedure prescribed oy 

(37) '29 M. 1. 

(3S) 26 A. 10; A. W. N. (1S03) 162^ 

^30; 17 lad. Cas. 149; 20 Bom, L. R, leo. 
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or under any other law for the time beiii" in 
force." 

Now, assuming that the law in force re- 
lating to differences of of)inion in appe;»!s 
to the High Court was tliat whicli I have 
stated, it follows that if cl. 3G now exieinls 
toappeals from subordinate Courts to the 
High Court, s 4 must be taken to have 
eflected pi'o tnnto a retjeal of the law in 
force at the time when the Code of lOOS 
was enacted. Indeed, this must 1)C so, 
unless in construing s. 4 the t)rovisions ctf 
the Code of 1908 are deemed to be a fresli 
start in litigation, and no regard is to be 
paid to the law in force at the date when 
the Code of lOOS was enacted. What a 
strange anomal.y that a clause which was 
designed and purported to save laws and 
forms of procedure then in force should 
operate to repeal them. That it was neither 
intended nor contemplated b.y the Legisla- 
ture that such a construction should be 
put upon s. 4 is plain, for ^Mr. Richards. 
K. C., as he then was, in presenting the 
report on the Ihll of 1908 to the Covernor- 
General in Council on the Gth September 
1907 observed : — 

“The next subject dealt with in the hill 
is the i.mportant one of appeals, and in 
regard to that 1 have little to say i)ecause 
in fact the provisions remain such as they 
are in the present Code." 

Moreover, since the Code of I9(i8 was 
passed the Courts in India consistently 
have held that the law then in force was 
not repealed by s. 4 of 1903, and remained 
unaffected by the provisions tliereof. It is 
urged, however, tliat the Judicial Committee 
of the Privy Council notwithstanding tlie 
matters to which I have adverted, in 
Bhaidtis' case (19) have held that cl. 3G 
of the Letters Patent of 18G5 extends to 
all appeals to the High Court by reason 
of 8. 4 of the Code. 1 cannot persuade 
niyself that their Lordships intended to 
decide, or in fact determined, so i)roatJ and 
general a question. In Bhaidas' case (19) the 
appeal >vas preferred from a decisi(»n of 
Macleod, J., exercising original civil juris- 
diction to the High Court at Iiomba 3 ', and 
the appeal was heard before Scott, (k J., 
and Heaton, J. Thej^ differed in oj^inion, 
Scott, C. J., holding that the appeal ought 
to succeed, Heaton, J., on the other Iiand, 
agreeing with the Judge who tried the suit: 

"The course then taken was to refer the 
matter to two other Judges, Batchelor and 

V 
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Shah, JJ., who also decided adversely to 
llie ])laiaiitt’s contention. 

'■ I’lie I'laintilT lias now brought an appeal 
hekav lii^^ .Mijestv in Council, and Mie first 
l)v)int that fie has raised is tfiis : that the 
oriirr made refei ring the case to tiie decision 
oi Batelielur and Shah. -IJ., was ultra vires 
ami void; that there was no jiirisfliction in 
theset wo Judgestuentertain tliedispute, and 
that lie is entitled, as of right to a deeree in 
accordanec with the ojiinion of Scott, C. J., 
the senior of the two Judges, before wliom 
the appeal was first heard." [Bfiaidas' case 

(19)1 


it is to he observed that Scott. C. J., and 
Ileaton, J, in llhnta Jyatsivffh's case {'22) 
while liie proceedings in Bhaidas' case (19) 
were pending, teok a contrar\’ view, and ex- 
pressed the ojunion that cl. 3G ofthe Letters 
Patent ajiplied to an oiipeal fioin a Judge 
exorcising original civil jurisdiction. Lord 
Ihickmaster in Bhaidas' case (19) after 
citings. 4 ofthe Code stated 

“'I'heic is no sjiecitic provision in s. 98, 
and there is a special form of procedure 
which w'as already* prescribed. Tliat form 
of procedure s. 98 does not, in their Lord- 
shij)s' opinion. alTect. The conseciuence is 
that the appellant is right in sa\ing that 
in this instance a w’rong course was taken 
when this case was referred to other Judges 
for decision, and he is technically entitled 
to a decree in accordance with the judg- 
ment of the Cdiief Justice'. J'his view of 
the section is not novel, for it has been 
sui)i)orted by judgments in IMadras in 
Aliahahatl and in ( ’alcutta: see Hoop Laid 
X. Lakshmi Das {37), Lachvian Sinc/h v. Dam 
LiKjan Sinffli i3S) and Xundeeput Mahla v. 
^Mcxaiider Shaw I ’rquhart (21).’’ 

epon these observations is founded the 
contention that the Judicial Committee in- 
tendetl to decide that all appeals to the 
High Court are governed by cl. 3G of the 
Letters Patent. I <lo not think that the 
language used sipiports anj^ such conten- 
tion. Section I does not preserve ever\^ 
special law oi‘ form of procedure physically 
retained on the Statute Book and not ex- 
pressly repealed, (wliicli the learned Pleader 
for 'raranath suggested w’as the position of 
cl. 30 when s. 4 was passed), but those 
only which were then ia -force. The pro- 
visifins of s 3G of the Letters Patent un- 
doubtedly. were in force on that date in 
respect of appeals from the original side 
of the High Court; but is equally plain, as 
I apprehend the matter, that the provisione 
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itl4 

of the Code of 1882 had been substituted 
for those of cl. 31) in respect of appeals 
fr-)!!! suborilinate Courts to the High Couit, 
and that to that extent s. though not 
exiucssly re])ealed, was no longer in force, 
d'he aiJpeal in Jihaidas' cuse ( ID) was from a 
fludge of the High C'ourt exercising 
ordinary civil jurisdiction and it could not 
be doubted that cl. 3(> extended to such an 
appeal. It is plain. I think, that the 
Judicial Committee were ap])lying their 
mituls to the case which was ladore them, 
and it is for that reason that I^ord Buck- 
master was careful to state. 

“The consequence is that the appellant is 
right in saying that in this Distance a 
wrong course was taken when this case was 
referred to other Judges for decision.” 

The woials which their Lordships employ- 
ed were apt in the circumstances of the 
case under api)eal, but it was not the 
language which 1 venture to think that the 
Judicial Committee would have used if 
their Lr>rdshi))S bad intended to lay down a 
general rule that would govern all af)jteals 
to the High Court. 'J’heir Lordships did 
not state that clause 30 was to have tiiis 
general application. Why should it be 
assumed that such was their intention y 
Moreover, the three cases to which Lord Buck- 
mastei referred do not warrant such a sup- 
position; Rooplaul's case{37) being an apjreal 
from a Judge of the High Court ; exercising 
original civil jurisdiction Luchman's case{3^) 
an appeal from a single Judge of the High 
Court sitting as a Divisional Bench; while 
in Rlundiput's case{'2i} the a]ipeal was decid- 
ed at a time when no form of procedure 
regulating appeals to the High Court other 
than that contained in cl. 30 was in exis- 
tence. iS'o cases were cited, and no argu- 
ment was addressed, to their l.ordships 
relating to the law in force in IDOS govern- 
ing appeals from subordinate Courts to the 
High Court. If the Judicial Committee 
had been minded to reverse the settled 
procedure laid down by the Courts of India 
in a long stream of judicial pronouncements 
during a period of nearly GO years, 1 am 
persuaded that they would not have done so 
out of hand, and without argument or re- 
ference to the Statutes, the case law, and 
the history on the subject ; much le^s would 
they have couched their decision in terms 
such as those which they employed. For 
these reasons I hold that the judgment in 
Bhaidas' case (B') is limited to appeals firm 

Judges of the High Court exeicieiug oidin- 
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ary civil jurisdiction to the Court on appeal 
isuch as the ai)i)pal which they were called 
upon to determine), and is not to be taken 
as deciding that the law relating to appeals 
from subordincte Courts to the High Court 
which for so long a period had been in 
fon'ein India had been I'epealed by s. 4 of 
the Oodeof 11*08. Since Bhaidas' case (lOjthe 
(.’alcutta High Court in at least three cases 
has acted u])on the view which 1 entertain 
of the meaning and effect of the judgment 
of the Privv Council in that case, al- 
though mv brother AValmsIev at one 
time felt himself constrained by the langu- 
age used to take a different view of the 
meaning to be attributed to the judg- 
ment of the J udicial Committee. InSuresfi 
( 'ha nd va Mu kerj i v. Sh i teka n ta B>a nerjee 

(40) Newl)ould, B. B. Chose, JJ., an<i I 
expressed the opinion that s. 3(> extended 
to differences of opinion in first api)eals 
from aMofusil Court tothe High (’ourt. But 
in t Iiat case the opinion of the C’ourt was 
merely ohitei'] no argument f think was 
addressed to tlie (’ourt on the point, and 
inasmuch as the Senior Jtnlge was in favour 
of dismissing the apjieal it was a matter of 
indilference whether s. D8 or cl. 30 was 
applied, for in either case the same result 
would have followed. After the exhaustive 
manner in which the subject has been 
argued before us on this appeal, I have come 
to the conclusion that the untutored opinion 
which I then expressed was wrong, and I 
resile from it. In my opinion, s. 98 applies 
tothe difference of opinion which has arisen 
between my brother Walmsley and myself 
in this appeal, and I agree tliat the appeal 
should be dismissed with costs. 

z. K. Appeal dismissed. 

{•10) 78Ind. Cas. 0)70: 28 C. W. N. G37; 61 C. 669; 
(1021) A. I. K. tC.) 855. 
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PKRUMAL CHETTY and another— 

rEVrNDANIS Xo.c 2 and 3 — FESP'NDFNTS. 

Trust, creaticn of— Direction to pay 
ment to pay money to deceased brothers daug 
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Hindu Law — Will by undivided father — Bequest to 
daughter — Co?tsent of sons — Will — U nsigncd document, 
whether effective as Will. 

To constitute a trust there must be a trustee witli 
an express trust and an estate or interest in lands 
vested in the trustee, and which, tlierefore, the trust 
must affect, [p. 91G, col. 1.] 

If the terms upon wliicli a person receives money 
are that lie is bound to keep it separate, either in a 
Bank or elsewhere, and to hamlle that money so kept 
as a separate fund of the person enlith'd t»> it, then 
he is a trustee of that money, if, on the other hand, 
he is not bound to keeji the money separate, but i.s 
entitled to mix it with his own inonev and can ileal 


with it as lie pleases, and when called upon to do so, he 
is to hand over an ecpiivalent sum of money then, he is 
not a trustee of the monev but merelv a debtor. 
[i6i(i.] 

Whore no specific property is assigned in trust, but 
a sum of money is to be jiaid out of the whole family 
property of a person, no trust can be held to have been 
created. [i/jhi.J 

Cunningham v. Foot, (1878) 3 Ajip. Cas. 971 at i>. 093; 
38 1 j. T. 889; 20 W. K. 838, and Henry v. llainmond, 
(1913) 2 K. B. 515 at p. 521; 82 B. .1. K. R. 575; 1(8 
L. T. 729; 57 S. J. 358; 29 T. L. K. 310, relied on. 

Two Hindu brothers undertook at the time of the 
death of theirundivided brother to pay out of a sum of 
money due from a debtor of the family the marria'^e 
expenses of the brother’s daughter and hand over the 
balance to her on her attaining majority. In a suit 
by the daughter to recover the money, brought more 
than three years after her attaining majority : 

Held, (1) that no trust was created in favour of the 
plaintiff ; [p. 91C, col. l.j 

(2; that the agreement to pay plaintiff was purely 
voluntary, without any consideration therefor and 
was not legally binding on the brothers ; [p. 917, col. 

(3) that in any case the plaintiff was a 
or and the suit was barred by limitation. 

2-1 

A suit to recover a specitic sum of monej* with ac- 
cumulated interest cannot be deemed to be a suit for 
an account, [p. 916, col. 1.] 

A member of an undivided Hindu family lias no 
power to devise property by Will. [p. 916, col. 2.] 

A father in a joint Hindu family can, however, but 
only with the consent of his adult sons and with the 
consent of his relations who may be interested in his 
minor sons, bequeath a portion of his ancestral jiro- 
perty to his daughter provided the portion is reason- 
able in extent, [ibid.'^ 

Appan Patra Chariar v. St'i7iivasa Chai'iar, 40 Ind. 
Cas. 118; 40 M. 1122; 32 M. L. J. 364; 5 L. W. 544; 
(1917) M. W. N. 355; 21 M. L. T. 408. 6’«66arami Patidi- 
pati Reddi v. Pandipati Ramamma, 59 Ind. Cas. 681; 
43 M. 824; 12 L. W. 249; (1920) W. N. 529. relied on. 

An unsigned document can be effective as a Will 
only where there is evidence of the witnesses who were 
present when it was drawn up that the Will was 
drawn up according to the instructions of the 
testator, and that he signitied in their presence his 
assent thereto, in which case the document would be 
good evidence of an oral Will. [ibid.\ 

Tara Chand Bose v. Nobeen Chunder Mitter, 3 W. R. 
138, referred to. 


mere credit- 
[p. 916, col. 


Second appeal against a decree of the 
District Court, North Arcot, Vellore, in 
A. S. No. 149 of 1920, preferred against 
that of the Court of the Temporary Sub- 


ordinate Judge, Vellore, in O. S. No. 72 
of 1917. 

Mr. A. Kri^hnasinimi Iyer, for theAi)i)el- 
laiit. 

Mr. 7’. M. KrldJniasica ni y Iyu\ for tlte 
Respondents. 

JUDGMENT. — The api)eal only deals 
with the (luesfion of interest l)nt a nieino- 
randuni of o))jections has been filed by 
respondents Nos. 1 and 2 defendanls Nos. 2 
and 3 in whicli the whole de(*ree is souglit 
to be impeached and it will be necessary 
to deal with the memorandum of objections 
li rsl. 

The plaintiff is the daugliter of one Ramu 
Chelti, whose Inolhers, Periimal (’lietti 
and Copal Chetti.are defendanls Nos. 2 and 
3. In lier jdaint she alleges that her 
father deposited with Madar Sahil), 1st de- 
fendant. a sum of Hs. 4,000 out of his sclf- 
acciuisitioiis and directed tliat defendants 
Nos. 2 and 3 should, out of the said sum and 
its interest, ])ay tlie plaintill’s marriage 
expenses and haini over the ])alance to her 
on her attaining majority. Roth the lower 
Courts have found that Ramu (dietti liad 
no self-ac(iuisitions aiui lliat he and liis 
two brothers were menil)ers of an undivid- 
ed family whose whole ])roi)erty was held 
as joint family property. It has also been 
found that there was no entrustment to tire 
1st defendant, wliose legal rei)resentatives 
are consequently not impleaded here. In 
the plaint, the plaintiff slates, that the 
arrangement pleaded by lier was referred 
to in a Will executed by lier father. This 
Will is h7x. A dated 28tli January 1906. It 
is not signed by Ramu C’hetti, but at the 
end of the document we have tire recital “as 
just when writing of this Will was finished, 
it became impossible to sign it as referred 
to above as Nos. 1 and 2 agree to act as 
stated in the Will.“ This is signed by de- 
fendants Nos. 2 and 3. Ry that recital 
they undertook within two years from the 
date of the document to many the plaint- 
iff and to pay lier for her stridhanam 
Rs. 3,794-0 0 out of their self-acquired and 
ancestral properties. Roth the Courts have 
found that the arrangement was as recited 
in Ex. A and it is in evidence that on the 
date of the Will tlie 1st defendant was 
indebted to Ramu Chetti’s family in the 
said sum of Rs. 3,793 0 6. 4'he lower Ap- 
pellate Court has exonerated tlie 1st defend- 
ant and his legal repesenfatives, but has 
held that defendants Nos. 2 and 3 are 
trustees, and are bound to r§-pay this 
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■svith interest from the date of the plaintiff’s 
niarriagce. It is now argued that the lower 
Ai»pellate Court is wrong in holding that 
anv trust was creUed and 1 think this 
contention must be upheld. No s[)ecilic 
property was assigned in trust for plaintiff, 
but a sum of money was to be paid to her 
out of the whole family property of defend- 
ants Nos. 2 and 3. The entrustment to 1st 
defendant having been found against, it 
follows that there was no specific money 
or property -which was assigned in trust. 
The lower Court also finds that the suit is 
one for an account but gives no reasons 
for this llnding and I do not understand 
how a suit to recover a specific sum of 
money with accumulated interest can be 
deemed to be a suit for account. 

As pointed out in Cunningham v. Foot (1) 
to constitute a trust “ There must be a 
trustee with an express trust and an estate 
or interest in lands vested in the trustee, 
and which, therefore, the trust must affect." 
In that case an annuity w*as bequeathed 
to the testator's wife to he paid “Out of 
all profits arising from all and every part 
of my estate and property whatsoever": and 
it was held that although this might 
create a charge and a liability in favour of 
the annuitant, the charge and the liability 
together do not amount to an express trust 
to establish fiduciary relations which such 
a trust implied; because the charge was 
general and the liability affected every- 
thing bequeathed or devised." The very 
same arguments appear to be applicable 
in the present case; the bequest, if any, to 
the daughter was to be made out of the 
whole family property and no specific pro- 
perty was set apart as trust property. J 
may also refer to Jlennj v. Hammond (2) 
Channel, J., observes. “It is clear that if the 
term upon which the person receives the 
money are that he is bound to keep it 
separate, either in a Bank or elsewhere, and 
to hand that money so kept as a separate 
fund to the person entitled to it, then he is 

a trustee of that money, If, on 

the other hand, he is not bound to keep the 
money separate, but is entitled to mix 
it with his own money and deal with it 
as he pleases, and when called upon to 
hand over an equivalent sum of money 
then, in my opinion, he is not a trustee of the 

(1) (1878) 3 App. Cas. 974 at p. 993; 38 I.. T. 869; 26 
R. 858 

'■2) (1913) 2 K. B. 515 at p. 521; 82 L. J. K. B. 575; 
406 L. T. 729; 57 S. J 358; 29 T. L. R. 340. 


money, but merely a debtor". If there is no 
trust, the plaintiff’s suit would be barred 
by limitation. I'nder Ex. B the money was 
to be paid wiihiri two years from 28th 
January ItlOO and consequently the plaint- 
iff's cause of action accrued on 28th January 
1908. She was then a minor, but it has been 
found that she has brought this suit more 
than three yearsafter attaining hermajority. 
This suit IS, therefore, barred by limita- 
tion. 

It is then contended for the plaintiff 
that Ex. A is an effective Will. In the first 
place a member of an undivided family 
has no power to devise property by Will. In 
the second place, the AVill has not been exe- 
cuted, as it is not signed by the testator. 
As regards the second point, it is urged, 
that even an unsigned Will may be effec- 
tive. Reliance is placed on the ruling in 
Tara Chand Bose v. Noheen Chmider 
Mitter {‘S), but in that case not only was 
the unsigned document produced, but there 
was also evidence of the witnesses who 
were present when it was drawn up that 
the Will was drawn up according to the in- 
structions of the testator, and that he 
signified in their presence his as.sent there- 
to. This would in effect be good evidence 
of an oral ^Vill. Such circumstances and 
evidence are absent in the present case, 
for. there is no suggestion that the testator 
assented to the terms of Ex. A before he 
died or that he made any oral Will. 

As regards the first point reliance is 
placed on the decision of a Bench of this 
Court in Appan Patra Chariar v. Srinivasa 
Chariar (4) where it was held that a father 
in a joint Hindu family can. with the 
consent of his adult son and with the con- 
sent of his relations who are interested ih 
his minor son, bequeath a portion of his 
ancestral property to his daughter provided 
the portion is reasonable in extent. The 
validity of this decision has been question- 
ed in a later case Fandipati Subbaramt 
Rcddi V. Fandipati Raviamma (5) but not 
definitely dissented from on the ground 
that the testator obtained the consent of all 
his co-parceners, in the present case it is 
alleged that there were sons of defendants 
Nos. 2 and 3 in existence on the date of tb<S 
Will and we have no evidence that the 


(3) 3 w. R. 1.38 Civ. , . 

(4) 40 Ind. Cas. 118; 40 M. 1122; 32 M. I>. J- ® 

L. W. 544; (1917 M. W. N. 355; 21 M. b J’- 4<X« 

(5) 59 Ind. Cas. 681; 43 M. 824; 12 L. W 219; ' 

M. N 529. 
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assent of their guardians was obtained. 
The decision in Appan Palra Ckariar 
Srinivasa Ckariar (4) is not, therefore, 
applicable to the facts of the present case. 
I may also add with reference to the claim 
based on the Will, that no such claim is put 
forward in the plaint, the plaint being 
based entirely on an arrangement. It is 
unnecessary to decide the point, but it 
appears to me that tUe agreement evidenced 
by Ex'. A being purely a voluntary agree- 
ment on the part of defendants No's. 2 and 
3 for there is no evidence that they obtain- 
ed any consideration for it, it would not be 
legally binding upon them, although they 
might be under a moral obligation to pay 
the money. It would appear that defend- 
ants Nos. 2 and 3 were willing to pay the 
amount decreed against them, for they did 
not appeal against the decree and otfered 
to pay off the money if 1st defendant would 
pay them. Unfortunately the plaintiff has 
been sufficiently ill-advised as to press her 
claim for further interest and consequently 
has given the defendants an opportunity 
of setting aside the whole decree, but pos- 
sibly they may yet recognise tlieir moral 
obligation to pay the plaintiff some money 
as stridhanam. 

In the result the memorandum of objec- 
tions must be allowed and the second 
appeal dismissed. The plaintiff's suit is 
dismissed with costs throughout. 

V. N. V. 

z. K. Suit dismissed. 


OUDH CHIEF COURT. 

First OivilAppb.al No. 16 of 1924. 

November 5, 1925. 

Present: — Mr. Justice Hasan and 
Mr. Justice Misra. 

Syed HASAN BAQAR— Plaintiff— 

APPi£LLANT 

V6rSlt3 

Thakur SHED NARAIN SINGH 
AND othbks — Defendants — 
Respondents. 

Oudh Rtnt Act (XXII of 1836), ss. S (17), 7A (5)— 
TrOft\$fe.r of Proptrly Act {IV of 18S2), s. 55 (U) (b) — 
$alc. of sir lands — Covenant to relinquish ex-pro- 
prietary rights, validity of — Purchase mon^’y, reduction 
hi-^Vtnior and purchaser — Lien for unpaid purchase- 
money, whether can be enforced aqiinst transferee 
for value without notice — Admissior\ of receipt of 
consideration, value of — Account books, non- production 
of, effect of —Presumption. 


All ndiui.-.siuii by a voivh.r of llio receipt uf a 
portion of the consideration for the sale contained' 
in the sale-deed is of weij^ht and must prevail 

unloss the clToot of ths admission is no^^atived by 

the evidence or otiior (dreumstauces unpearin'r in the 

case. I p. !)2 ), col. l.J 

W'heiv oaf l ies i.i corlain account book.s would be 
relevant for thc3 determinalion of a (piestion which the 
Court is callrd up m to decide, the failure of the 
ji.irty in who.s.* jioss'ssion tlic account hooks arc to 
pr.*duce the aec.-miit books would lead to tlu inf.-rcnce 
that if the l)ooks had been ])roduce<l tliov would not 
have supported the case of that party. Ip-*!t20, col. 2.J 
The lien whicli a vendor has as against the pro- 
perty said for th-^ amount of any portion <>i the 
jmreliase-money whu'h remains unpaid is aneriuitabh; 
lieu and cannot he lUifoived against a sub.sfiiuciii 
transferee of the proj.-rly for value and without notice 
of the lien. [p. coj. 2; p. !)2:b ^ >1 l.j 

Tlie rul • of law laid down inel. (/.»' of sul)-s. ( 1) of 
s. 53 of th.^ Tr.insf -r of Property Act i.s merely a 
^3 1 a lit ^ i e .. nit 1 n f an old equitable principle, 
th ■ limitations of which are well delined. [p. !t23, col. 1.] 
'J’he policy of sub-s. (5) of s. 7\ of the Oudh Rent 
Act is not to be d Te it .-d by any ingenious devices, 
arrangements or agreements between a vendor and a 
vendee for the relinquishment by tlie vendor of hi.s sir 
land or land which he has cultivated continuously for 
twelve years at the date of the transfer, for instance, 
by providing in the sale-deed for a reduction of tlie 
purchase-money in ease of the vendor's failure or 
refusal to rciinquisli such lands In favour of tlie 
vendee. -All sucli devices, arrangements and agree- 
ments are in contravention of the ])oli<*y of the Act 
and are irontrary to law, illegal and void and cannot 
h.3 enforccfl Ijy tlic vendee in any (hvil or Revenue 
Court. The vemioe oaimot in such a case be relieved 
from his obligation to jiay any portion of the purchase- 
money to the vendor on tlie ground lliat the vendoy 
has broken his contract in rcs])ect of the relinquish- 
m ‘lit of his e.x-])roprietary rights in tlie sir lands 
included in the sale-deed. [p. 1)22, col. 1.] 

[Case-law referretl to.] 

First civil appeal against a decree of 
the Subordinate Judge, Bara Banki, dated 
tlie28tli November 1923. 

Mr. Niamatullah, for the Appellant. 
Messrs. iV. C. Dutt, K. P. Missra, D. K, 
Setk, Ganga Dayal Khare and Dr. J. N. 
Misra, for the Respondents. 


JUDGMENT.— This is the plaintiffs 
appeal from the decree of the Subordinate 
Judge of Bara Banki, dated the 28th 
November 1923. 

There is no serious controversy as to the 
facts of this case except as to one fact which 
we will state in the course of our judgment. 
On the 25i,h February 1920 the plaintiff- 
appellant, Syed Hasan Baqar, sold the 
entire Mahal Andika, situate in Parganna 
Siddhaur, District Bara Banki, to Sheo 
Narain Singii, defendant No. 1 to the suit 
out of which this appeal arises. A salf'-deed 
of that date was executed in due form and 
registered on the same date. The pufchaae- 
iftouey as stated in the fieed >y§s ‘ 
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t)f Rs. G0,0't0. In the statement of tlie pav- 
menlofthe purchase- money as given in the 
deed of sale Ks. 10,0(10 were stated to have 
been received by the vendor previous to the 
execution of the deed, a sum of Rs. l.OdO 
was set olY against a debt due to the venflee 
from the vendor on a pro-note of the 20th 
February 1020 and a sum of Rs. 5,().d) was 
stated to have been received by the vendor 
at the registration of the document in the 
presence of the Sub-Registrar. The fact of 
the last-mentioned i)ayment is also stated 
in the registration endorsement. 

It ajjpears that the entire inaJutl was on 
the date of sale in the j'ossession of Mathura 
Prasad and others under a usufructuarv’’ 
mortgage and on the same date a sum of 
Rs. 23,451-M-O was found to be due to 
IMathura Prasad under his mortgage. This 
amount was left with tlie vertdee, Slieo 
Narain Singh, to be paid to Mathura Prasad 
within 45 days of tlie e.xecution of the deed 
of sale. Another mortgagee of the property 
in (iuestion was one A bid Husain. To 
satisfy liis claim under the mortgage a sum 
of Rs. 4,U0 l 1 was again left with tlie vendee 
for payment to Abid Husain within 15 days 
of the sale. Abid Husain's mortgage deed 
was dated the 15th Alay 11)15- and is on the 
record of the case as Ex. AVI. There were 
two other simple creditors of the vendor, 
Putti Lai and Haiju 8ah. The vendee was 
to pay off Putti Lai out of the purchase- 
money to the extent of Rs. 7,000. Rupees 5.000 
were found to be due to Raiju Sah. He 
was also to be iiaid by the vendee within 
two months of the sale and finally a sum of 
Rs. 4,458-2-0 was left with the vendee for 
payment to the vendor within two months 
of the date of the sale. It is admitted on 
both sides that Mathura Prasad’s usufruc- 
tuary mortgage was redeemed by the 
vendee on payment of the amount due to 
him and it is also admitted that the vendee 
entered into possession of the mahal sold to 
him subsequent to the redemption. It is 
further admitted that the money due to 
Putti Lai was also paid by the vendee. On 
the other hand, it is also admitted on both 
sides that the Rs. 5,000 due to Baiju Sah 
and the Rs. 4,000 due to Abid Husain and 
also the Rs. 4,458-2-0 due to the plaintiff 
have not been paid by the vendee. The 
plaintiff also admits that the sum of 
Rs. 1,000 due from him under the pro-note 
of the 20 l1i February 1920 was rightly set 
off against a portion of the purchase-money 
and he further admits that he received the 
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sum of Rs. 5,000 at the registration of the 
instrument of sale. The payment of the 
sum of Rs. 10,000 stated in the deed of sale 
as having been received by the vendor 
previous to the execution of the deed is a 
matter in controversy. The plaintiff’s case 
is that the vendee never paid this amount 
to him On the other hand, the vendee says 
that he had paid it. 

From the foregoing narrative of facts it 
would appear that the only question of fact 
of any seidous importance in the appeal 
relates to the i^ayment of Rs. 10,000. The 
defendant Xo. 2. Janki Prasad, is the 
purchaser of the entire mahal under an 
auction-sale in execution of a simple money- 
decree which he held as against the vendee, 
Sheo X'arain Singh. The sale certilicate 
which was granted to Janki Prasad is be- 
fore us and is Ex. H 5 on the record of 
the case. This auction sale took place on 
the 2()tli January 1923 and it is common 
grounti that since then Janki Prasad has 
been in possession of the mahal in question. 
While Sheo X'arain Singh, the vendee, was 
in possession of the mahal he executed cer- 
tain mortgages in respect of that mahal, 
one was in favour of Srij)al Das, defendant 
Xo. 4. It was done under a registered-deed 
of mortgage dated the 21st May 1921 for a 
sum of Rs. 2,000 (Ex. DI). The defendant 
Xo. 3 Mahant Kesho Ram, also holds a 
mortgage iu respect of a share in the mahal 
executed by Sheo Xarain Singh on the 9th 
April 1920 in favour of Mahant Xarain Das, 
the predecessor-in-interestof Mahant Kesho 
Ram. (Ex. CIj. This explains the array of 
parties. 

In the first instance the plaintiff claims a 
decree for a sum of Rs. 32,073-2-9 with fu- 
ture interest at the rate of 1 per cent, per 
mensem by sale of Mahal Andika. In the 
alternative he prays for a decree for posses- 
sionofthe mahal by cancellation of the sale- 
deed of the 25th February 1920. The suni 
of Rs 32,673-2-9, for which the claim is laid 
is made up of the items stated in ScheduleA 
attached to the plaint. AVe may brieiij 
reproduce those details in this judgment. 

It appears that Baiju Sah had two claims 
against the vendor, Syed Hasan 

One was under an unregistered bon 

dated the 30th December 1918 HiiX. -) 
the other under a hand-note of the s 
January 1920 (Ex. 3). Both carried interest 
at the rate of 1 per cent per niensern_ ^ 
bond (Ex. 2) was for a sum of Rs. 3.80U. 
Schedule A the sum due under the unreg 
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tered bond was stated to he Rs. 1144-3-3 and 
under the pro-note Rs. 3,S55-12-i), the aggre- 
gate of the two figures being a sum of 
Rs. 5,000 as due to Baiju vSah on the date of 
the sale. Since the date of the sale up to 
the date of the institution of the suit, in- 
terst has been added at the rate of 1 per 
cent, per mensemto this amount of Rs. 5.000 
and the total amount under this liead comes 
to I^s. 5,194-12-0. It also appears that Baiju 
Sah obtained a decree for the debt due to 
him from the plaintiff-appellant from the 
Court of the Subordinate Judge of Bara 
Banki and under that decree he was award- 
ed costs as against the plaintiff to the extent 
of Rs. 480-10 th]x- 0). Tliis amount of costs 
is also claimed b}’ theplaintiiT together wiUi 
interest and the total amount as stateil in 
the schedule is Rs. (iSo. Adding the last- 
mentioned figure to Rs. 5.191-14-9 the total 
claim made is for Rs. 7,483-11-0. Underthe 
head of money due to Abid Husain in res- 
pect of the deed of mortgage of the 15th 
IMay 1915 (Ex. WI) R -. 4.000 as principal 
and interest from tlie date of the sale 
to the date (‘f the institution of the suit 
to the extent of Rs 1,307-3-3 total 
Rs. .5,307-3 3 is claimed. Lastly a sum of 
Rs. 14,458 2 together with intere.st tliereon 
for thesame period as mentioned before at the 
rate of I percent, per mensem is claimed. It 
may here be mentioned that this figure of 
Rs,' 1 1,458-2-0 is made up of two items of 
Rs. 10,000. wiiich is in controversy and of 
Rs. 4,458 2-0. which were left, to be paid to 
the plaintiff within two months of the date 
of the execution of the deed of sale. 

The defence put forward by the vendee, 
Sheo Narain Singh, was that the plaintilT, 
vendor, had undertaken to satisfy a certain 
mortgage within one month of the date of 
the sale but that he had not done so and 
consequently he is estopped from bringing 
the claim which he has brought. 9 his mort- 
gage was without possession but the deed is 
not before us. The condition on which the 
defendant relies is stated in para. 7 of the 
deed of sale (Ex. 1). To this matter we will 
revert later. The second line of defence 

was that the plaintiff had sold not only his 
proprietary interest in the sir lands of 54 
biffhaH odd situate within the mahal but 
that he had also sold his ex-proprietary ten- 
ancy rights in the same and had furtlier exe- 
cuted a separate deed of relinquishment on 
the date of the sale in respect of the sir 
lands, lie claimed those lands in his rights 
of ex-proprietary teaaacyand obtained them 


by an application in the Oourt of Revenue, 
It is said that this conduct of the ])laintiff- 
aiipellant debarred him from claiming any 
relief as against Sheo Narain Singh. That 
the plaintilf-appellant purf)orted to sell and 
did ,as a matter of fact, sell his proprietary 
interest in the sir land is not disputed. 
Indeed para. 2 of the deed of sale is (piite 
clear on the point. It is also common ground 
that he executed a separate deed of re- 
linquishment in respect of the sir lands in 
favour of the vendee and tlie deed of re- 
linquishment was registered on the same 
date as tlie instrument of sale. The third 
and the last line of defence was that the 
plaintiff was not entitled to recover from 
Sheo Xarain Singh the sum of money wliich 
was left with the latter for payment to Baiju 
Sah for the reason that ILaiju Sah had 
already obtained a decree from (’ourt as 
against the plaintitT-appellant. 9'he defence 
put forward on belialf of the other defend- 
ants is that they are transferees for valuable 
consideration and in good faith and as such 
they are not affected by the lien which the 
plaintiff might have in law as against 
the original vendee, Sheo Xarain Singh, in 
respect of any portion of unpaid purchase- 
money. 

The learned Subordinate Judge has held 
that the sum of Ks. 10,000 was paid to the 
plaintiff by the vendee. The rest of the 
claim he has dismissed on the sole ground 
that the defendant vendee suffered loss ex- 
ceeding in amount to the plaintiff’s claim 
for the unjiaiil purchase-money on account 
of the plaintiff’s conduct in recovering the 
sir lands in spite of the relinquishment. 

Onbotii the above points we tind ourselves 
in disagreement with the learned Subordi- 
nate Judge. We will first deal with tlie 
question of payment of Ks. 10,000. It is true 
that the sale deed of 25tli February 1920 
re(utes that the vendorharl “already received 
as advance before executing tlie sale” this 
sum of Rs. 10,000. It is also true that he 
made a similar admission at tlie registration 
of the (locument and that admission is 
incoriiorated in the endorsement made by 
the registering officer. (We regret the fact 
that the registration endorsement is not 
printed. We think it ought to liave been). 
The learned Subordinate Judge has based 
lii.s finding on this i)art of tlie case on the 
adinis.siou of t'le plaintiff to whicli reference 
has ju.st now been made. While differing 
from him we should not be understood to 
lay down any broad proposition that the 
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aOn)issic>ii on which reliance i.s placed is 
nut of any evidential value. On the other 
liand, we thiTik it is of great weight and 
must prevail unhss its etiect is negatived 
hy other cirenni'^lances api earing in the 
case. I’liis view is in consonance with the 
decision of their Lord8hij)s of the Privv 
Council in the case of Chandra Kunuar 
V. (haudhri Xarpnf Singh (li. In 

our judgment there are such circiun- 
stances. In the first ]>lace we regard it 
as highly improbable that a sum of 
Rs. 10.000 would have b-een advanced by 
Shco Narain Singh to Syed Hasan Baiiar a 
few days before the execution of the deed 
of sale without any writing in proof of the 
fact of payment. Our oi)inion is immensely 
strengthened by tlie fact that five days 
Ijefore the execution of the deed of sale 
Sheo Xarain had admittedly advanced a 
sum of Rs. 1,000 to S\-ed liasan Baqar and 
this transaction was done under a duly exe- 
cuted ]>ro-note of the 20th February 1020. 
Sheo Xarain Singh's version of tiiis transac- 
tion as given in his evidence in the case is 
that he had no money i)ut that 15 days be- 
fore the payment of the sum of Us. 10,000 
he liad borrowed that amount from one 
Mathura Prasad by executing a deed of 
mortgage in his favour. This alleged deed 
of mortgage has not been produced l)y Sheo 
Xarain Singh. What is j:) rod need is a 
document executed by Sheo Xarain Singh 
in favour of Mahant Xarain Das on the l)rh 
April P320 for a sum of Rs 50,000 (Ex. C'l ). 
To this deed of mortgage is attached a state- 
ment showing the manner in whicJi the 
Rs. 50,000 was received by the executant 
Sheo Xarain Singh. In this statement there 
is an entry to the following elTect ; — 

“Left in deposit with the mortgagee for 
payment to Surajbali, Mathura Prasad and 
Gaya Prasad, prior mortgagees Rs. 10,000." 

The learned Subordinate Judge supports 
his finding with this recital in the deed of 
the 9Lh April 1VJ20. We are, however, of opin- 
ion that it is of little or no evidential value. 
In the first place, it is a statement made by 
Sheo Narain Singh himself and he cannot be 
permitted to use it in his own favour. In 
the second place, it does not definitely 
indicate that the sum of Rs. lO.OCO as men- 
tioned in the documeni of the 9lh z\piil 
11)20 was borrowed by Sheo Xarain kSingti 
at any time previous to the execution of the 

(1) 34 1. A. 27; 29 A. 184; 4 A. L. J. 102; 11 C. W. 

N. 321; 5 C. L. J 115; 17 iM. L. J. 103; 2 M. L. T. 109; 

J) born. U K. 267 (T. C h 
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sale-deed in cpiestion. 
by Sheo Xarain Singh 
the case that one Kallu 


Further it is said 
in his evidence in 
and the Lalla who 


wi ites accounis were also present when this 
suiiifd Ks, 10,000 is said to have been paid. 
Xeither Kaiu nor tlie Lalla has been 


]>roduced. Sheo Xarain Singh also says 
that the alleged payment was entei'ed in 
the account l^jooks The account-books have 


not been produced. There is no explana- 
tion before ii.s as to wliy they liave not been 
pjoduced and we tliinkit is a legitimate 
inference that had those hooks been produc- 
ed they would have gone against the defend- 
ant. In similar circumstances a similar 
inference was di'awn by their J.ordshipsof 
the Privy (Council in the case oCJag Pra-'^ad 
Ihii V. Sintgari (2). In delivering the judg- 
ment of the Board Sir John Edge said : — 

“The non-producl ion of any of those 
Ijooks of account has not been satisfactorily 
explained by or on Ijehalf of the plaintilTs, 
and their Lordships draw' the inference that 
if they were produced they would not sup- 
port tlie case of the plaintiffs". 

I'inally we think tliat there are traces 


in the deed of sale itself which lead to tl)e 


same conclusion. In para. 3 of the deed it 
is said "that if the vendee does not pay the 
money due to the mortgagees in possession 
within -15 days from the execution of this 

deed or that then this sale will 

be considered null and void and that 
Rs. 1(),000 wliicli the vendee has paid to me, 
the vendoj-. the vendee will not be entitled 


U> get back." AVe think it absolutely 
impossible for ourselves to accept the view 
that the vendee would have taken the risk 
of losing the Rs. 10,000 if he had paid them. 
An explanation given by the plaintiff in the 
witness-b(jx is that the payment of the 
Rs. IC.OlO was deferred to the mutation of 
names taking place in favour of the vendee. 
This explanation was supported by other 
witnesses produced l)y the plaintiff. We 
think that in tJie circumstances of the case 


the explanation is reasonably probable. The 
vendee was not to ol)tain posse.«sion of the 
property conveyed to him under the deed 
of sale until Mathura Prasad, the prior 
mortgagee, had allowed redemption. F'nr- 
tiier the trouble from the ex-proprietary 
riirhts of the vendor in the sir lands was 
wuli anticipated to arise. We, therefore. 


.2) Ind. Cas. 122; 2 O. W X. 2J9; 23 A. I . d. !>-; 
UU25) A. I, R. (I». C.. 93; L. R. 6 A. (P. O.) HI; 
Bom. L. K. 760; 49 M. L. J. 162; 29 C. AV. X. 9*1 

(P. C;. 
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think that it was highly consistent witli the 
circumstances of the case that tlie vendee 
should retain this snmof Ks. 10,000 in his 
hands until after all the troubles were over. 
Our finding is that the sum of Rs. lO.Ot'O 
forming part of the purchase- money was 
never paid by Sheo Narain iSingh to the 
plaintitYappellant, Syed Hasan Uaciar. 

Before giving our judgment on the effect 
of the claim of Syed Hasan Baqar in respect 
of his ex-proprietary tenancy rights in the 
sir lands we propose to dispose of the con- 
dition given in para. 7 of the sale-deed of 
the 25th February 19^0. It is true that the 
plaintitT undertcok to satisfy the claim of 
certain mortgagees within one month from 
the date of sale. It is equally true that he 
has not done so but as against this we have 
the admitted fact that the defendant 
vendee has not satisfied anv incumbrances 
out of his own j) 0 (!ket up to this nioinent. 
He isorat least has been till the auction- 
sale. to which reference has already been 
made, in possession of the entire mahal 
and the fact that there was a previous 
mortgage without possession in favour of 
other persons did not in any manner either 
interfere with the vendee's enjoyment of 
the property in question or put him to any 
loss. That condition, therefore, in our judg- 
ment is no defence whatsoever totheplaint- 
ifi’s claim. 

The other line of defence is equally futile. 
The fact that Baiju Sah has obtained a 
decree from the Court of the 8ul)ordinate 
Judge of Bara Banki in respecU of his 
claim as against the plaintiff-appellant 
furnishes no ground whatsoever for resist- 
ing the presentclaim of tlie plaintiff. 'J’his 
money due to Baiju Sah was clearly a 
portion of the price for which the property 
was purchased by Sheo Narain Singh and 
in the deed of sale he undertook the liabili- 
ty to satisfy Baiju Sah's claim out of the 
purchase- money. He has not done so. We 
must assume, in the absence of any evidence 
to the contrary, that Baiju Sail will execute 
his decree against his judgment debtor and 
recover the money due to him thereunder. 
Ultimately the lesult would be that the 
sum of money due to Baiju Sah made pay- 
able by the vendee to him out of the 
purchase money will be paid by the plaintiff. 
The vendee, therefore, must pay thatpoition 
of the sale consideration to the vendor. 

Now we come to the ground on rvliich 
the plaintiff's suit has been dismissed by the 
Trial Court. Exhibit A-1 is ^ certified copy of 


the judgment of the Court of Revenue duled 
the 29th September 192:’ under whirh on 
a claim by Syed Hasan H the [daintilT's 
ex-proi)rielajy rights in the sir land were 
declared in his favour. Sheo ;Narain Singh 
ha<i obtained mutaiion of names in liis 
favour oil the Hth August 192P. It appears 
that in consequence of a previous usufruc- 
tuary mortgage Sye.l Hasan Ihuiar had 
already obtained the entry of his name in 
the village records as an ex-i)roprictary 
tenant in respect of the sir lands of the 
mahal and when the mutation was made 
in favour of Sheo Narain Singh the pativari 
of the vil'age reijorted for orders as to 
whetlier the entj-y slioiild be maintained, 
'i'he Court lield that the reliinjuisliment of 
ex-proi^iietary lights made by Syed Hasan 
Baqar in favour of Sheo Narain'Singh was 
inoperative in law. d'lie result was that 
the entry of Syed Hasan Baciar’s name as 
an ex-proprietaiy tenant of il;o .sir lands 
was ordered to be maintained (lOx. A-J). 
It is not disputed that Syed Hasan Baciar 
has all along remained in possession of his 
sir lands either actually or tliiough })is 
sub-tenants. Tlie method l)y which tlie 
learnt'd Subordinate Judge has rejected 
tlie plaintitVs claim is somewhat peculiar. 
He begins by quoting the well-known maxim 
that he who seeks equity' must also do 
ecjuity. He finds on evidence (witli wliich 
we are not satisfied as being sufTic ient 
evidence) that owing to Syed Hasan Baqar's 
possession of the oir lands tlie vendee ha.s 
been put to a loss of Rs. 400 a year. 9'hen he 
finds that the property sold yielded a profit 
of lis. 1,7U0 a year and those profits fetched 
the juice of Rs. OO.CCU. l iually by oj mat- 
ing on the familiar rule of three he found 
that the loss of Rs. 400 a year amounted in 
propoilion to a loss of Rs. 14,1 18-2-0 to the 
defendant vendee and the claim of tlie 
plaintiff after excluding his claim for 
Rs. 10,000 only came to Rs. 13,458. He set 
off one figure against the other and found a 
balance in favour of the defendant. On 
this reasoning he^dismiesed tlie jilaintiffB 
suit altogether. Now' there w’asno claim of 
a set off' in the case. T]ie sale or the 
relinquishment of the future ex-proprietary 
rights was wholly void. From a transac- 
ticn of such a chaiacter no legal con- 
sequences could flow. 9 he defendant vendee 
consequently could not ask for a red\iction 
of the purchase money on account of tlie 
plaintiff breaking his contract in respect 
of the .n?--land8. Section 7A, sub-s. (o) of 
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the Oudh Rent Act (XXII of ISShl is as 
follows; — Xo sale or agreement, relinquish- 
ment or other transaction having the etfect 
of a surrender or relinquishment of ex- 
proprietary rights executed, or carried out 
^vithin the six months immediately pre- 
ceding or succeeding the transfer of 
proprietary or under-proprietary rights 
shall affect or detract from the rights 
created by the obove provisions." This 
provision of law is imperative and must be 
given effect to. We may mention that the 
clause (quoted above was introduced by the 
Amending Act (IV of li)21,) of the Local 
Legislature, but the policy of the law has 

alwavs been tire same as is evidenced bv the 
< ^ 

decision of Mr. (now ^Sir Edwaid) (diamier 
in the case of Ulnkhcnn v. <ihasi liain (.’i). 
'I'ne same is the law in the neighbouring 
Province of Agra In the case of Moti 
illi'inil V. } kfamiillah Kluin (d), arising in 
the litter Province their Lordships of the 
Privy Council stated the law in tire follow- 
ing words: — "The policy of tire Act is not to 
be defeated by any ingenious devices, 
arrangements, or agreements between a 
vendor and a vendee for the relinquishment 
by the vendor of his sir land or land which 
he has cultivated continuously for twelve 
years at the date of the transfer, for a 
reduction of purchase’mmiey on (he vendor's 
failin'/ or refusintito i-eliiKiuish such lands; 
or for the vendor l)eing liable to a sui: for 
breach of contract on his failing or re- 
fusing to relinquish such lands. All 
such devices, arrangements, and agree- 
ments are in contravention of the policy of 
the Act and are contrary to law and are 
illegal and void, and cannot be enforced 
by the vendee in any Civil C’ourt or in any 
(iourt of Revenue." (The italics are ours). 
The result is that we cannot relieve the 
vendee from his obligation to pay any 
portion of the purchase-money to the vendor 
on the ground that the vendor has broken 
his contract in respect of the relinquisii- 
ment of ex-proprietary rights in the sir 
lands. It is not disputed that the plaintiff 
is also entitled to interest on the sums 
-which remained unpaid from the date of 
the deed of sale to the date of the suit and 
we think he is similarly entitled till the 
date of payment. Xor is the rate of 12 
per cent, per annum at which the plaintiff 

(3) 10 (). C. 243. 

(4) 3'.) Iiid. Cas. 454; 14 I. A. 54; 3'J A. 173; 15 A. L. J. 
150; 5 L. W. 388; 21 M. L. T. 2G7; 32 L. J. 383; 21 
C. W. N. 616; 19 Bom. L. K. 433. 26 C. L. J. 24; (^1917) 
M. W. N. 453 (P. C.). 


claims interest in anv sense excessive. 

•> 

It follows that the idaintiff is entitled to a 
decree for the whole amount claimed by 
him as well as future interest at the rate 
of 1 per cent, per mensem as against the 
vendee, Sheo Xarain Singh. 

It now remains to consider whether we 
can direct the recovery of this sum of 
money by the sale of the property in ques- 
tion. The plaintiff-appellant prays for such 
a direction. That he is entitled to that 
direction if the property were in the hands 
of Sheo Xarain Singh is not disputed but 
it is argued on belialf of the transferees 
that the lien which the vendor holds in 
rpsi)ect of the un paid portion of the purchase- 
money as against I lie proiierty in (luestion 
does not subsist when that property has 
gone into the hands of transferees for 
valuaVile consideration and in good faith. 
To this (pie^tion we have given our anxious 
consideration and have come to the con- 
clusion that the argument advanced on be- 
half of the transferees must be accef>(ed. 
The law on the sulqect is to be found in 
s. .35, SLib-s. nh cl. :h) of the Transfer of 
Property Act. Ib82. According to that law 
"the seller is entit led where the ownership 
of the property lias jinssed to the buyer 
before iiayinentof the whole of the purchase- 
money to a charge upon the property in 
the hands of the buyer for the amount of 
the purchase-money, or any j'art there of 
remaining unj>aid, and for inteiest on such 
amount or part." A literal interpietation 
of tlie language of cl. {b) would seem to 
extiriiruish the lien when the property is 
not in the hands (»f tlie buyer. Hut this 
would obvioushv lead to startling results. 
A buyer witliout paying any portion of the 

purchase- money may on the ne.xt day of 
the purchase make a gift of the purchas- 
ed propel ly in favour of any body he likes 
and thereby defeat the lien. The hen 
would also seem to come to an end or.ee 
the property has devolved by inheritance 
on heir of the i>urcliaser. These lesults 
surely could not have been enacted mc. 
(b) already referred to. AVe think, ho\^e^e^, 
that we are entitled to interpret this pm 
vision of law in the light of the genera 
principles of equity. AA' e clearly . 
that the application of those 
not in any manner excluded ^ by 

language of the enactment. The hen w i 

the vendor has as against the property sc 
for the amount of any portion of the P 
chase-money is an equitable lien. Its ® P 
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is well defined and understood in English 
Law from which it has been borrowed. 
The leading case is Macicreth v. Sijmmons 
(5). The decision in that case is reproduced 
in the second volume of Wliite and Tudor's 
Leading Cases on Equity, 8th Edition, 
page 910. In the notes to tliat case the 
learned authors stated the nature of the 
lien in the following words : — 

“A vendor’s lien for unpaid purchase- 
money is a charge upon the property sold 
created by construction of equity indei)en- 
dently ofany supposed agreement." At page 
950* the scope of this equitable lien is des- 
cribed as follows: — 

“The lien prevails against the purchaser, 
his heirs, and all volunteers claiming under 
him, against second purchasers for value 
with notice, against second purchasers for 
value without notice, unless such tnir- 
chasers have the legal estate or a belter 
equity than the vendor." 

No case of a distinction between tlie t)ur- 
chase of the legal estate and of the bene- 
ficial estate arises before us nor is any 
claim of a better equitj^ in favour of the 
vendor pressed on his behalf. If, therefore, 
the transferees in the present case are tram- 
ferees for value and without notice of the 
lien the lien cannot prevail against them. 

The learned Counsel for the appellant 
has cited cases decided by the Higli Court at 
Allahabad in favour of his client’s claim for 
the relief of sale. Those cases arc Maina v. 
Bachchi (Gj findMegli Raj v. Abdullah Khnti 
(7). It is true that they support in a certain 
measure tlie contention put forward ijy tlie 
learned [Advocate for the appellant but we 
would content ourselves by placingasagninst 
those cases the latest decision of the same 
High Court in thecase of (iiir Dayal Singh 
V. Karam Singh (8). As we have already said, 
the rule of law laid down in cl. (5) ofsub- 
s. (4) of s. 55 of the Transfer of Property 
Act, 1882, is not a new rule of law. It is 
merely a statutory recognition of an old 
equitable principle, the limitations of which 
are equally well recognised. 

The view which we are taking has consist- 
ently been adopted in tins (\)urt. We will 
refer only tooneof such decisionsand that is 
the case of Parhhu DuyaL v Bahhan Lai A)). 

(.‘j) (1808) 15 Vos Jun. 329; 3.3 E. K. 778. 

(6) 28 A 655; 3 A. L. J. 551; A. W. N. (190(5) 15',. 

(7) 25 hid. Cas. 208; 12 A. L. J. 1031. 

(8) 35 Ind. Ca«. 289; 3« A. 254; M A. I.. J. 301. 

(9) 23 Ind. Cas. 8G7; 1 O. L. J. 34. 

♦Pago of White & Tudor’s Leading Uaies on liJqiut y , 

VoL II, 8th Edition— 


The same view seems to have been repeated- 
ly taken in the Calcutta High Court. \Ve 
may by way of example refer to the decision 
in the case of Akshoy Kumar Bano'jcc v. 
Corporation of Calcutta (10). 

It iu>w i-emains to consider the (jnestion 
as to whether tlie defendants Xos. 2, 3 and 
4 are or are not transfeiees foi- value and 
without notice, d'liere is no {[uestion that 
they are transferees for value and there is 
no proof before us that they liad notice of 
the lien for any portion of the purchase- 
money subsisting in favour of the original 
vendor, Syed Hasan Paqar. Janki Ihasad, 
defendant No. 2, purchased the entire 
tuahal at an auction sale inexcf'ution of a 
simple money-decree of his own. 'I'he other 
two defendants are mortgagees. Tliere is 
no reason to hold ajiait from direct evi- 
dence that any one of these tiansferees liad 
notice of the f-K't that on the dates of their 
resjiective transfers any money remained un- 
paid to the vendor. 4'he vendee Slieo Xarain 
Singh liad as we have already slated, been 
in possession of the entiie mahal ail along. 
He also obtained mutation of names in his 
favour immediately after the sale. On be- 
half of the plaintitT-appellant reliancre was 
placed njxin IC\. 8 printed at jiage 31 of tlie 
Printed Record, Part IH, on an enliy in 
column 10 of the sale statement prepared 
by the patuari in relation to the contem- 
plated sale in execution of Janki Piasad’s 
decree against Sheo Xarain Singh. TJiat 
entry is not acurately translated in the 
English Printed Record and we should like 
to give our own translation of it in this 
judgment. Tlie entry is as follows: — 

“Rupees IPOOO remains to lie paid to the 
creditors as directed by ^lir Hasan Baqar 
in tlie sale-deed." Tliis entry according 
to our judgment does not luove that any 
money was due to the vendor as part of the 

price of the sale. (9n the other iiand, it clearlv 

sliows (hat the creditors or mortgagees of 
8yed Hasan Baqar had not till then been 
paid olT to the extent of Ks. 14,000, we, there- 
fore, hold that the defendants Nos. 2* 3 and 
4 are transferees for value without notice. 

For reasons set forlli above, we allow this 
appeal, set aside the decree of the lower 
Court and in lieu thereof pass the follow- 
ing decree : — 

A decree will be granted to tlie plaintiff- 
a})pc]lant for t he recovery of Rs. 32,073-2-9 
with inleicst at the rate of one per cent. 

(10) 27 Ind. Cas. 2C1; 42 C. 625; 19 C. W. N. 37* 21 

C. 1^. <J< 177. 
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per mensem frona the date u£ institution of 
the suit till the date of payment as against 
Sheo Nnrain only. The [.laintiff-appellant 
will he entitled to his costs as against the 
same defendants in both the Courts. The 
suit of the plaintirY-ai*pellant is dismissed 
as against the otherthiee defendants, d’hese 
three defendants will be entitled to their 
costs from the plaintill-appellant in both 

the Coiuls. , ; 

Appeal allowed. 

z. K. 


MADRAS HIGH COURT. 

Civil Afi'Lals Nos. 25b and 5.33 oi* 1922. 

August 20, 1025. 

Present -—Mr Justice Venkatasuhba Rao 
and Mr. Justice Madhavan Nair. 

Is A. S. No. 258 OF 1922. ^ 

KASTURI NARAblMllA SUR\ ANAHA- 
YAN A alios APPA KAO-Deflndant No. 6 

—Appellant 

rersns 

atchutana lakshmimarasimh am 

and others — Plaintiffs Nos. 1 to 5 and 
Defendants Nos. 1 to 5 and 7 UFSPC)r<DEN rs. 

In a. S. No 333 of 1922. 
VKDANTAM UAMA( TlARAAXLl and 
others— Defendants Nos. 1 to 5 and 7 — 

Appellants 

ver.^us 

ATCHUTANA LAKHSMINARASIMHAM 
and others— Plaintiffs and Defendant 

0— Respondents. 

('ii il Procedure Code (Act V of lOOS) ss. 11 02— 
Hindu Laic-Temple-Smt f'^r remmal of trus ec anjl 
other reliefs— Hderest in trust, what amounts to 
Worshijw'er whether entitled to maintain suit- 
hei' U previous suit relaUuo <o ‘eriple-^Hes 

judi^ta- TiAtec, u:hether can be removed for 

"'Thfciuestion whether the plaintifTs in a suit under 
8 *)-?of the C. P. 0. have an mteresl, such as is le- 
quired h.v the section, in the trust property or not, 

is a Dure question of fact. [p. .)-o,coL 1.] 

The interest which the plamt.ffs must possess m 

the trust \^'en,J,t''e.^sub‘’stannar and ''"not 

XsUhrd^-Tt he^/e.isti . interest and not a 

Wr TtS Vuonf dndu has a ri..ht to 

On The other hand it would not be correct to s..y that 

unless a ‘LnnoT be‘^^ to"i.ave a°n 

fn'tere.T in La temple within the mcan.ng of the sec- 

tion. l^P' villages in the neighbourhood of 

JrrwhVrS is . situated 

on i^iporte-Bt pe.pafVions and celebrate tucii 


in llio lem])le are entitled to mamtain a 
Miit in respect of tlie temple under s. 92 of the C. P. C. ’ 
[ibid.] 

A decision given after a real and genuine contest in 
a suit relating to a temple, in wliich the trust is pro- 
pel ly re]>re.sented, is binding on all persons interested 
in tlie teni]»le, wlicther they were parties to the suit 
or not, and the (juestions decided in the suit cannot 
be re-opened and re-tric(l in a subsequent suit insti- 
int'-d at the in.stance of j>ersons interested in the 
tenifile luit wlio were not parlies to the previous suit, 
[p. !)2G, col. 2.J 

^\'here in a suit by the hereditary trustee of a 
temjdc against the archahas, it is found that the lands 
in the possession of the latter were granted for 
archaka service and that the defendants were en- 
titled to a])propriate the income arising out of the 
laiuls for their own use after spending some amount 
for tile daily worshij) in the temple, tlie finding 
oi)crates as iT.s' judicata as against all persons inter- 
ested in the temj)le and cannot be questioned in a 
subsequent suit instituted by worshippers of the 
temple under s 92 of the C. P. C. [p. 92G, col 1.) 

W here the archakas of a temple are permitted to 
appropriate the income arising out of a certain pro- 
perty for their own use after spending some portion 
of it on tlie daily worship in the temple, a confiict is 
Hhely to arise between the interest and tlie duty of 
the archakas, inasmuch as wliatcver is not spent on 
the worship is to lie ap[)ropriated by the archakas^. 
In sucli a case it is desirable that, having regard to 
all tlic circumstances of the case, a certain projiortion 
of tlie income may l)e directed to be set apart for the 
maintenance of tlie daily worship and the balance 
may be permitted to be appropriated by the archakas. 

\ p. 92G, eol. 2; p. 927, col. 1.) 

Ill a suit under s. 02 of tlie (I 11 C. against the 
hereditary trustee of a small temple in a petty village 
it was found tliat the trustee had been guilty of 
neglect but that tlie corpus of the temple properties 
had not been wasted or alienated, and that the neglect 
of tlie trustee had aroused little public attention and 
the services of an eOicient trustee were not likely to 
be secured: 

Held, tliat this was not a fit case in which the 
hereditary trustee should be removed from his oflict*. 

[p. 927, col. I .J ^ 

Appeals against a decree of the Court 
of the Additional Subordinate Judge, 
Guntur, dated the 30th January 1922, m 
O. S. No. 37 of 1921. 

Messrs. G. Lakshmanna and K. Kames- 
wara Rao, for the Appellant. 

Messrs. P. R. Ganapatki Aiyar, V- 
Krishna Mohan, G. Krishna Arya aud 
Viraragharalu, for the Respondents. 


JUDGMENT. 

Venkatasubba Rao, J.— This is a 
Hiit instituted under s. 92 of the U. U- 
[t relates to the temple dedicated to 
Chennakeswaraswami at Cherukupalli. 
Repali Taluk. There are five plaintiffs ana 
he plaint asks for reliefs contemplated d> 
L 92, C. P. C. The learned Subordinate 
Judge has passed a decree and 
ippeals have been filed by the defendan 

n the suit, 
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The appellants in Appeal Suit Xo. 33.‘1 of 
1922 firstly contend that the plainlitls are 
not persons having an interest in the trust 
within the meaning of s. 92 and the suit, 
therefore, does not lie. I'he lower (,’ourt 
has rejected this plea and, in my opinion, 
rightly. The first plaintitY is a resident of 
Arumbaka, and Cherukupalli where the 
temple is situated is a hamlet of this place. 

The first plaintiff’s marriage was per- 
formed at the temple in (luestion. He i.s 
the karnam of Cherukupalli. The 2nd 
plaintiff resides at Balusulapalem w'hich is 
at a distance of two miles from Cheruku- 
palli. The 3rd, 4th and 5th plaintiffs reside 
at Sirupudi which is within three miles 
from the suit temple. At both these places 
the temple owns lands. According to the 
evidence, persons belonging to these 
villages attend the suit temple on important 
occasions and they also celebrate at that 
temple their marriages. 

Can it be said that in these circumstances 
the plaintiffs are not persons having an 
interest in the trust? The case that has 
been most strongly relied on by the appel- 
lants is Ham Chandra Iyer v. Paramcswa- 
mm f7nni (1) but, in my opinion, this case 
does not support them. Whether the plaint- 
iffs have an interest in the trust or not is a 
pure question of fact and the case cited 
must be understood with reference to the 
facts of that case. All that is decided is, 
that although prima facie any Hindu has 
a right to worship in any Hindu temple it 
does not necessarily follow that every 
Hindu has in relation to every Hindu temple 
the interest which gives him the right to 
sue under s. 92. The danger of the extreme 
view contended for in that case is very well 
pointed out by Sir John Wallis, C. J. for ac- 
cording to that view any Hindu out of the 
millions of Hindus in India may institute 
a suit in respect of any temple. Ooutts- 
Trotter, J., (as he then was) also refers to the 
absurdit 3 ^ of this position by pointing out 
that a Hindu resident of Peshawar cannot 
be said to have an interest witliin the 
meaning of 8. 92 in a temple in Malabar. 
While avoiding this extreme view, one must 
not commit the mistake of going to the 
other extreme. The view now urged by 
the appellants is that unless a person 
habitually resorts to a temple for worship 
he cannot be said to have an interest under 
the section. As pointed out in one of the 

(\) so Tnd. Gas. 693; 42 M. 360; 3C M. L. J. 396; 25 
M. h. T. 301; 9 L. W. 192; flOlO; M W. N. 370. 


judgments in tliat very case, the Christian 
conception of a Parish with special local 
rights in its i)erishio[)ers is utterly foreign 
to the Hindu mind. Tliis fact must not be 
lost sight of when dealing with Hindu 
institutions and there is nothing in s. !)2 to 
comt^el the (..’ourts to adopt the very limited 
and narrow construction suggesteci by the 
appellants. A Hindu will feel suriuised to 
be told that lie has no interest in a temple 
which is within a few yards of his residencre 
because lie does not habitually atteiul that 
temple for purposes of worship. To wor- 
ship the god in the temple it may not be 
always necessary to resort to the temple. 
Can it be said that a man who lives in the 
vicinity of a tein])leand regulai ly conies out 
to worship the idol when it is taken in 
procession is not a jierson having an 
interest in that temple. 'I'he C. P. G. of 1877 
(s. 539) provided that the persons authorised 
to sue must have a “direct interest” in the 
trust. The word “direct” is omitted in 
the present Code and the very object of 
this change will be defeated if the narrow 
construction suggested is adopted. The 
interest which the plaintiffs possess must, 
be real and not remote, must be substantial 
and not illusory, must be an existing 
interest and not a mere contingency. The 
most authoritative statement of the law is 
that contained in Vaidyayiatha Ayyar v. 
Su'aminatha Ayyar (1;. Their Lordships of 
the Judicial Committee say; “'I'hat the bare 
possibility however remote that a Hindu 
might desire to resort to a particular temple, 
does not give him an interest under s. 92 
in the trust”. This is the limitation we 
must recognise but it is not a proper infer- 
ence from this, that whatever may be the 
proved facts, the mere circumstance that 
the plaintiffs do not liabitually resort to a 
temple is sufficient to debar them from 
exercising the right under the section. 

The next plea raised in the appeal relates 
to the question of res judicata. Defend- 
ants Nos. 1 to 5 are hereditaiy archakas 
and they claim with reference to a large 
extent of the property, the subject-matter 
of the suit, that it was in the remote past, 
set apart as a special endowment for (1) 
archaka services and (2) nitya dhupa deepa 

(2) 82 Inrl. Gas. 804; 47 M. 884; 47 M. I J. 361; 35 
M. I,. T. 189; (1924) A. J. U. (P. C.) 221; (1924) M. \V. 
N 749: 10 O- & A. L. K. 1076; 26 Horn. L. R. 1121; 20 
L W. 803; 22 A. L. J. 983; 40 C. L. J. 45 J ; 29 C. W. N. 
154; 51 1. A. 2o2; 2C P. L. R. 1; L. R. 6 A. (P. G.) 17; 1 
0. W.N. 617(P. 0). 
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rKiircdyam. According to their case, tlieir 
ancestors who were (u-cIkiL'o.^ were put into 
possession of these lands and they were to 
perfurin the cwchalca services and iirovide the 
articles of worsliip. In oliier woixls, it wasa 
unified or a combined endowment and from 
the income of the ]'roperty monies were 
to be spent not only for the ))ui('hase of 
materials but also for remunerating their 
own services, i c., the services of tlie 
archakas. Has this ([uestioii become res 
judicata hy reason of tiie judgment of the 
High ('ourt (In A. 8. Xo. of 11)1 1) in the 
previous Suit Xo, 77 of 1910^ The ])resent 
l)th defendant, the hereditary trustee, was the 
plaintiff and thepiesent defendants Xos. 1 
to 5 the archakas were the contesting 
defendants, in that suit. The hereditary 
trustee claimed in it possession of these 
properties ami the archakas resisted that 
claim. They put forward in that suit the 
same defence as they liave now put for- 
ward in this. In para. 3 in the written 
statement in (). S. 77 Xo. of 1910 the archa- 
kas claimed that the lands in question 
“were originally endowed specilically for 
archaka service which consists of daily 
worship, iiaiiedyam and lighting.” A por- 
tion of the second issue in that case runs 
thus ; — 

“Were the lands originally granted for 
archaka service and are the defendants 
entitled to hold them without the interfer- 
ence of the dharmakartha, if any.” 

The case was disposed of finally by the 
learned Judges of this Court and the con- 
tention of the defenoants was accepted by 
them. We have carefully read the judg- 
ment and we cannot help coming to the 
same conclusion. After referring to the 
contention raised in para. 3 of the written 
statement the learned Judges said “The 
origin of this endowment is not known 
but the evidence is that these lands have 
been in the possession always from time 
immemorial of the archakas and that they 
have applied the profits for the services 
mentioned in the written statement." 

They decided that the trustee was not 
entitled to possession of these lands and 
made the following observation : — 

“The long posse.ssion of the defendants 

raises a strong presumption in their favour 
that their possession had a legal origin.” 

Not only did the learned Judges find 
that the defendants were entitled as against 
the trustee to remain in possession but 
they also found that their possession had 


a legal origin. AVhat can this legal origin 
l»e referred to ? The archakas claimed that 
the lands had been put in their ])ossession 
for certJiin specific purposes mentioned, 
'riiat claim the High Court recognised in 
the earlier ])art of the judgment and the 
lindhig in favour of a legal origin can 
only refer to the recognition of the same 
claim as then put forward. 

The respondents’ learned Vakil has laid 
stress upon the following portion of the 
judgment : — 

“As regards the possession of these lands 
we are of opinion that the plaintiff has 
made out no cause of action”. 

What the learned Judges meant to say 
was, that in a suit framed as one for 
possession, the plaintilT could get no relief 
on their findings. X'othing more could 
have been meant. They merely intended 
to say that although the contention of the 
ai’chakas was well-founded, nevertheless if 
breach of trust or mismanagement could 
be shown on their part, the plaintiff could 
obtain relief in appropriate proceedings. 
This does not mean that they decided only 
the (juestion of iiossession. I am, therefore, 
clearly of the opinion that the archakas 
put forward their right in the previous 
suit, that it formed the subject of an issue 
and tliat in the final judgment in the case 
the High Court upheld that right. Are 
then the plaintiffs not bound by that ad- 
judication ? When in a suit where the 
trust is prciperly represented, after real 
and genuine contest a decision is given, it 
will be absurd to hold that persons not 
parties to the previous suit, although they 
may have an interest in the trust, can ask 
the matter to be re-opened and the ques- 
tion to be re-tried. I am satisfied that the 
plea of res judicata must prevail. 

The learned Subordinate Judge has 
disallowed the claim of these defendants 
to about 23 acres out of 130 acres claimed 
by them. He has found that this land had 
been endowefl for the lighting of the 
akhandam. This finding has not been 
questioned in the appeal and we confirm it. 

The result is that after e.vcluding the 
lands set apart for the akhandam the re^ 
of the land out of 130 acres will be declared 
as having been set apart for the archaka 
services and for nitya dupa deepa naivedyam. 

In the case of this endowment ther 
arises a conflict between interest and du 

The position of the arc/iata5 offers to them 

the temptation of spending aa little 
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possible on vitya dhupa deepa naivcdyam, 
for, whatever is not spent in that way may 
be retained by themselves as remuneration 
for their own services. We, therefore, think, 
it necessary that we should fix the propor- 
tion 3/7thsofthe net produce we desire to 
set apart for purposes connec :ed with 
nitya dhupa deepa naivedyam and the 
archaka will be at liberty to retain tlie 
balance, that is, 4/7thsas remuneration for 
the aj'chaka services. 

Lastly remains the question (raised in 
Appeal No. 25S of 1922) is it necessary to 
remove the hereditary trustee ? In our 
opinion, it is neither necessaiy nor desir- 
able. The temple is in a petty village and 
it is not likelv that the services of an 
efficient trustee will be available. ^lost of 
the charges against the trustee show that 
he has been guilty of neglect, but it must 
be said that he has not wasted or alienated 
the corpus and has for a long time been 
fighting with the arc/m/cus with a view to get 
lor the temple the properties in their pos- 
session. This temple though well endowed 
is apparently not an important one and 
the neglect of the trustee has aroused little 
public attention. It seems to us that the 
present suit was directed more against the 
archakas than against the trustee. The 
decision in the previous suit having been 
against the trustee, this was a fresli attempt 
made in the same direction to get the lands 
claimed as a special endowment declared 
to belong to the general endowment of the 
temple. We do not think that in the inter- 
ests of the temple, the 6th defendant 
should be removed from the office of trustee. 
We declare that the office is liereditary in 
his family and we direct that he shall con- 
tinue as trustee. 

The archakas w'ill be directed to deliver 
up possession to the 6th defendant of all 
lands which have not been declared to be 
the subject of the special endowment re- 
ferred to above. The a?*c/iaA:a5 w'ill be en- 
titled to retain with themselves l/Zths of the 
net produce of tlie lands forming the special 
endoAvment and to hand over to the 6th 
defendant the remaining 3/7ths. 

We understand that the interim trustee 
appointed by the Court has certain monies 
with him either in his hands or in deposit 
in Court. These sums he will be directed 
to pay into the hands of the 6th defend- 
ant who shall deal with them in accordance 
with the rights declared in this judgment. 

In the scheme to be framed, it will not 
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be necessary to insert any provision re- 
garding the repairing or the re-building 
of the temple. These are matters wliicli, no 
doubt, the trustee will attend to at any 
early date in the discharge of his duties. 

Eacli ])arty will bear liis costs in these 
appeals. So far as the costs of tlie suit iii 
tlie lower ('’ourt are concerned, the plaint- 
itl's will get , Jrds of their costs from the 6th 
defendant from and out of the temple funds; 
the balance of '^rd thev shall get from 
defendants Nos. 1 to 5 and 7 personalI 3 ^ 

The parties are required to bring in a 
scheme to-morrow. 

A copy of this judgment and llie scheme 
will be forwarded to the Religious Endow- 
ments Hoard. 

Madhavan Nair, J,— 1 agree with 
the judgment just now delivered by my 
learned brother. As regards the meaning 
of the terms “interest" as used in s. 92, C. 
P. C., I have already expressed myojiinion 
iu my judgment in A. S. No. S8 of 1922 
and for that reason 1 do not think it neces- 
sary tofurther deal with it here. On tlie facts 
% 

of this case, 1 am clearly satisfied that the 
plaintiffs have the interest contemplated 
by s. 92, C. P. C. 

V. N. v. 

z. K. Scheme framed. 


OUDH CHIEF COURT. 

Si-xoND Civip Appeal No. 201 or 1924. 

November 12. 1925. 

Present: — ]\Ir. Justice IMissra. 

The secretary of STATE 
FOR INDIA IN COUNCIL and another — • 
Defendants — Appei.lants 

versus 

Mahant PIARCHARAN DASS — Plaintiff, 
JAGAN NATH ANP OTHERS — Pro forma 
Defendants — Respondents. 

Civil Procedure Code. V of lOOS), 0. VI, r. 17 
— Amendment of pleadin<js~-Ameiidment, whether can 
he allowed in appeal — Amendment allowed hy consent^ 
whether can be objected to — Transfer of Propei-ty Act 
{IV of 18H2), .S'. l23~Registration -Icf {XVI of IV08), 
ss. 17 {!) (b), 10— Gift, deed of, unreyhtcrcd, whether 
admissible, in evidence- Possession, evidence of- Oudk 
Rent Act (XXII of ISSG), s. S {10} -Grove-holder, whe- 
ther tenant — Dispossession by landlord — Suit by grove- 
holder to recover possession — Jurisdiction of Civil and 
Revenue Courts. 

Leave to amend a plaint may be granted at any 
stage of the proceedings, for instance, even in apneal 
[p. col.l.J ' ' 

Wliere a party agrees to the amendment of the 
opposite party s pleadings on certain conditions and 
the amendment is allowed subject to those condition^ 
the amendment cannot subsequently be objected tO 
[ibid.] ^ 
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Althoii^li an unregistered deed of gift is not aihnis- 
siUI" in evidence to ]>rove the /'nc/f/ai of the gift, it is 
relevant for the collateral i-urpose of showing the con- 
tinn p>=sessiim of the donee f)ver the subject of the 
gift from t!ic date of ihc gift and the character of sucii 
{V),ss.*s>i'>n. Ip. h-'.h col. -.i 

A gi'ovc-lioMtu- c um 't be regarded as a tenant until 
ther-' is ac'-ntra'-t between himandtli' landlor<i p* 
pay rent. 11 is eutitl ‘d to ludd p ‘S.s'ssion so long ns 
the land retains lii*' charaet T of a grove and the mere 
faet that th-' land is liable to resum|>tiou or as.s"'Sinent 
of rent, if bpmght uiuh-r ruUivation, does n- t make 
the go -vo-hold M- a tenant liable to ejectment, ip. hej. 


col. l.J 

■\Vhere. therefor', a grove-holder is eject -d illeg-illy 
by tlv‘ landlord, a suit l)y liiin to recover po.-r^sessioii 
lies in the Civil Court and not in the Revenue Court, 
[p. '.KIO. cols. 1 tk 2.] 

Secoiifl civil appeal against the judg- 
ment and decree the Subordinate Judge, 
iSultanpur, dated the 13th February 11)2 i, 
dismissing the decree of the Miinsif, 
Sultanpur. 

The Government Pleader, for the Appel- 


lants. 

Mr. 11. K. (Jhosh (for Mr .4. P. Sen) and 
Mr. Nianiat I'llah, for Respondent Xo. 1. 


JUDGMENT* — This is an appeal aris- 
ing out of a suit for possession of two plots 
brought by the plaintiff, Mahant ilarcharan 
Das, against the defeiidaiits-appellants, the 
Secretarv of State for India in Council, 
and the Chairman Municipal Board, Sultaii- 
pur, and 11 others, in the Court of the 
Munsifofthat place. The plots in dispute 
are Xos. 11)39 (10 bisi) and 1085 (4 bis 17 
bisi) situate in Mohalla Paltan Bazar of 
the town of Sultanpur. The plaintiff 
alleged that one Shankar Lai was the 
owner of these plots and had made a gift 
of them in favour of Baba Ram Saran 
Das, his ])redecessor-in-title by a deed of 
gift dated the l4th December 1683, and 
that he had remained in possession of the 
said plots throughout. The Municipal 
Board, Sultanpur, gave these plots to de- 
fendants Nos. 3 to 12 for building purposes 
and thus had caused dispossession of the 
plaintiff. The plaintiff, therefore, claimed 
a decree for possession of the land as pro- 
prietor. The Secretary of State was also im- 
pleaded as a co-defendant in the case be- 
cause the Municipal Board took possession 
of these plots as belonging to the nazuL 
The suit was contested by the Secretary of 
State and the Chairman. Municipal Board, 
Sultanpur, defendants Nos. 1 and 2. The 
defendants Nos. 1 and 2 denied that the 
plots belonged to Shankar Lai and also the 
!gift made by him in favour of Baba Ram 
•Saran Das. It was also contended that 


the gift being unregistered was invalid 
and conveyed no title to the plaintiff’s 
predecessor-in-title. It was also alleged 
that the said plots of land belonged to 
defendant Xo. 1 being nazul property and 
under the orders of the Government the 
^lunicipal Board was entrusted witli the 
management thereof. 

The Trial (’ourt found that Shankar Lai 
was not the owner of these plots but was 
merely a grove-holder and tliat the deed of 
gift was inoperative being unregistered. 

Gn these findings it dismissed the suit. 

On appeal the learned Subordinate Judge 
allowed the plaintiff to amend the plaint 
by allowing him to claim as a grove- 
holder, and liaving found that the plaint- 
iff had continuously been in possession of 
those plots of land he decreed the plaintiff's 
claim. 

In second appeal the following points 
were urged on behalf of the Secretary of 
State; — 

(1) That the learned Subordinate Judge 

was wrong in having allowed the amend- 
ment ; 

(2) that the plots of land did not con- 
stitute the grove of Shankar Lai and the 
plaintiff could not claim the rights of a 
grove-holder ; 

(3) that the deed of gift was invalid 
being unregistered and was, therefore, in- 
effective to i)ass any title to the plaintiff ; 
and 

(1) that the suit for possession as a 
grove-holder lay onl 3 ’in the Revenue Coui4 
and not in the Civil Court. 1 now rroceed 
to deal with each of these grounds in seria- 


Regarding the plea of amendment it ap- 
sars from the record of the lower Appellate 
'ourt that the appeal was set down for 
earing on the 11th of December 19-3 on 
:hich date the arguments of the parties 
rere heard and the case reserved for 
lent. Soon after the conclusion 
rguments the Pleader for the appellant 
ut in an application for amendment of tne 

laint. The Court ordered that a copy oi 

[le application should be served on t e 
deader of defendants Nos. 1 and 2 and tn 
ase was fixed for the hearing of 1"® 
pplication on the lOth of January 1^* 
'he case came up for heranng on tna 
ate and the Pleaders of the 
eard. The Pleader for the 

;os. 1 and 2 raised no objection to 
mendment provided that the plaintiff 
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not allowed to produce additional evidence. 
The plaiutift’s Pleader agreed not to pio- 
duce any fui ther evidence and the amend- 
ment was thereupon allowed. After allow- 
ing the amendment the Court proceeded to 
hear tlie appeal. 

It is now urged in appeal that the lower 
Appellate Court was not justilied in allow- 
ing the amendment. 1 cannot accept the 
contention. Order VI, r. 17 of the C. P. C. 
provides tiiat the Court may at any stage of 
the proceedings allow eitlier party to alter 
or amend liis pleadings in such manner and 
on such terms as may be just and also 
such amendments shall be made as mav 
be necessary for the purpose of determin- 
ing the real question in controversy be- 
tween the parlies. It is, therefore, clear that 
leave to amend a plaint may be granted 
at any stage of the proceedings. It may 
bo granted in appeal. Section 107 cl. (2; of 
the Code provides that the Appellate Court 
shall have the same powers and shall per- 
form as nearly as may be tlie same duties 
as are conferred and imposed by this Code 
on Courts of original jurisdiction in respect 
of suits instituted tiierein. The learned 
Subordinate Judge had, therefore, power to 
allow the plaiutilf to amend the plaint. The 
Trial Court had held that Shankar Lai was 
a grove-holder in respect cf tlie plots in 
suit and there was nothing wrong in allow- 
ing the plainlilT to amend his plaint so as 
to restrict his claim to that of a grove- 
holder Moreover, when the application 
for amendment came on for hearing on tlje 
10. h of January 1921 no objection was 
raised on behalfof the present appellants 
regarding t he prayer for amendment made 
by the plaintilT-respondent. The only ob- 
jection to the amendment which was raised 
by the Pleader on behalf of the defendants 
Nos. 1 and 2 was tliat the plaintiff should 
not be allowed to put in anj’’ further or 
additional evidence. To this the Pleader 
for the plaintiff-respondent agreed and the 
amendment was allowed. Under these cir- 
cumstances I do not see any force in the 
contention now raised on behalf of the 
appellants, and, therefore, decide the point 
against them. 

Regarding the second point it appears to 
me that the evidence on the record fully 
justifies the finding arrived at by both the 
Courts below. Exhibit 17 is a copy of the 
old Settlement Khasi-a which showtJ that 
Nos. 1331 and 1333 belonged to ShankarLal. 
J^umber 1331 is shown as an orchard or 
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phulu'ari containing 16 lemon trees and CO 
guava trees. E.xhibit 7 wliich is a copy of 
the inai) prepared at the lime of tlie same 
Settlement shows tliat tlie plot of laud 
l)ore tlie character of land on whic-h trees 
thm stood. It is established by a compari- 
son of L.x. 7 with E.x. 13 wliich is a map 
of the recent Settlement that tlie new num- 
bers of these plots are 1()59 and 1GS5. It 
also apjjears from the report of pcskhar 
dated ilie 4th of May 1875 (Ex. 9) that the 
plot No. 1331 was then described as the 
grove of Shankar Lai. It seems to me, 
therefore, to be clearly established that 
the plots in suit bore the character of a 
grove at the time of the First Regular 
Settlement and that the findings of the 
Courts below on this point are fully justi- 
fied from the evidence on the record. 

Regarding the third point relating to 
the invalidity of the deed of gift (Ex. 12) 
it is, no doubt, clear that the said deed 
having been executed on the 14th of De- 
cember 1883 after tlie passing of the Trans- 
fer of Property Act (IV of 1882) was invalid 
for want of registration. It is, however, 
equally clear that the plaintifi-respondent 
has been in possession of the grove ever 
since the date of gift right up to the date 
of suit for a period of close about 40 
years. The deed may be invalid but it is 
relevant for a collateral purpose to show 
the continuous possession of the plaintilY, 
It is clear that Shankar Lai or his heirs 
could not have claimed back tlie grove 
from the plaintiff-respondent or liis prede- 
cessor-in-tille after the expiry of 12 years 
from tfie date of the execution of the deed 
of gift. The right to possession became 
perfected after tlie expiry of 12 3’ears 
from the date of the gift. 1 am supported 
in this view by a ruling of their Lord- 
ships of the Privy Council reported as 
Varada Pillai v. J eevavathnammal (1). At 
p ige 249* the following observations in the 
judgment might well be quoted : 

“It was not contended before the Board 
that the above transactions effected a valid 
gift of the property to Duraisami for such 
a gift must, under s. 123 of the Transfer of 
Property Act, be made by registered deed. 
Nor, having regai d to s. 91 of the Evidence 
Act, can the recitals in the petitions be 

(l) 5.3 Ind. Cas. 901; 43 M. 241; (1910) M. W. N 724- 
10 L. U'. (479; 24 C \V. N. 346; 38 M. L. J. 313; 18 a’ 
i,. .1 271; 46 I. A. 283; 2 i;. V. L. K. (P. C ) 6i; 22 lioin 
. R, HI (P. C.\ ’ 
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used as evidence of a gift having been 
made. But the defendant’s case is that 
Duraisanii, although she may have acquir- 
ed no legal title under the tiam-actions re- 
feired to, in fact took possession of the 
property when it was transferred into her 
name and retained such possession until 
her death in December lull, after which 
date it passed to the defendant as her suc- 
cessor, and accordingly that the plaiiititTs’ 
claim is barred by upwards of 12 
years’ adverse i)ossession. The High Court 
upheld this contention; and their Lord- 
ships, aftar considering the evidence, have 
arrived at the same conclusion.” It is, 
therefore, clear that by virtue of the fact 
that the plaintiff- respondent and his pre- 
decessor-in-title remained in continuous 
possession of the grove from Jh83 right 
up to the end of Ll21 when the suit was 
brought they acquired the status of a 
grove-holder, a status to whicli Shankar 
Lai was clearly entitled. lam, therefore, 
of opinion that although the deed of gift 
was invalid, being unregistered, yet the 
defect was cured by the plaintiff having 
been in continuous possession for more 
than 12 veais. 

Regarding the ]dea of j urisd iction I am 
also of opinion that it has no force. The 
])lea depends on the determination of the 
(question as to whether a grove- holder 
is a tenant as defined in the Oudh Rent 
Act. In s. 3 cl. 10 of the Oudh Rent Act 
a “tenant” is defined as a person, not being 
an under-proprietor, who is liai^le to pay 
rent. Shankar Lai being a grove-holder 
was not liable to payment, nor was his 
predecessor-in-title liable for the same. The 
plaintiff cannot, therefore, be considered 
to be a tenant of the plots in suit. I am 
supported in this view by the decision 
of Pandit Kanhaiya Lai, A. J. 0., in 
Durga Prasad V. Ram C ha ran (2). It was 
held in that case that a grove-holder could 
not be considered to be a tenant until 
there was a contract between him and the 
landlord to pay rent and that he was en- 
titled to hold possession so long as the 
land retained the character of a grove and 
the mere fact that the land w^ liable to 
resumption or assessment of rent if brought 
under cultivation did not make the grove- 
holder a tenant liable to ejectment. It is, 
therefore, clear that if a grove-holder has 
been ejected illegally by the landlord a 

(2) 16 lad. Cae, 117; 5 0. L. J.i639. 


suit for possession by him lies in the Civil 
Court and not in the Revenue Court. I, 
therefore, decide the plea of juilsdiction 
also against the appellants 

Having decided all the pleas against the 
appellants, 1 dismiss the appeal with costs, 
o. u. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

(hviL RlivistoN No. (19 OF 1925. 
November 10, 1925. 

Present : — Mr. Justice Sulaiman and 
Mr. Justice Mukerjee. 

GOPAI., DAS— Defenda.nt— Applicant 


I'C 7*STJS 

Lala BAIJ NATH and oiHEfiS- Pi.AiNTiFFS 

AND SllD’A PRASAD and ANoruKK— 

DkFK.S’DANTS— OP iOSHE Pahdes. 

Civil Procedure. Code (Act V’ of lOOS), s. Wo, 0- 
XXX, r. 1, Sch. II, paras. /, 10— Suit arjainst firm— 
licferencc to arbitration — All partners not pzrtics to 
reference — Award, whether binding — Decree based on 
award -Revision — Interference by High Court. 

Where objections are raised to a proceeding before 
an arbitrator and they are tlie subject of a decision 
by tlie Trial Court, the order of the Trial Court 
cannot be interfered with in revision. Wlierc, how- 
ever, an applicant in revision challenges not the pro- 
priety of the proceeding before the arbitrator but 
the proceeding of the Court itself and attacks 
reference made by the Court to the arbitrator, it 
not merely a f[uestion of a wrong decision of the Court 
but may be one of irregularity or illegalicv com- 
mitted by the Court in the exercise of its jurisdic- 
tion in referring the matter to arliitration. In sue 
a case it would be open to the High Court to inter 
fere with the order of the Trial Court in revision. LT* 

'.)31, cols. 1 cV 2.J .-n.- 

Under para. 1 of Sch. II of the C. P. C. it 

perative that all parties interested should . 

u matter in difference between them be referred 
arbitration. It is not necessa.ry that pro forma 
fendants must also join nor is it necessary that perso 
who are not interested in the matter in 
between those joining in the reference should j 
the reference, but it is necessary that all 
are interested in the matter which is m 
between the parties and which is going to be r 
red to arbitration should join iu the ij 

though it is not absolutely necessary that 
all sign the application made to the Court. [P* 

y XXX of Che C. I>: C. 
empower one partner to refer a ^se to ar 
so as to bind the other partners who have ® 

to or joined in the application for ’ e of 

agreement for reference to arbitration by on y . 
the persons in a hrm is not binding on 
persons merely because the suit is against 

Where a party interested m the subject- 
a reference does not join in the referenc t 
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hound by ihe invard merely bcoause it did not ••luMtse 
to pul in an appearance and contest the suit. ||>. 'XVJ. 
col. '2 ] 

Where all tlie parties iuterosted in tlu‘ std>j>.-ot- 
matter of a reference do not a^?rce to the r<-fereiu-f, 
sub.sequent afjieeincnl cannot ir.ake the ivfoieiu-- 
itself valid, thuu^jh under certain circuinstano( s it 
may amount to cstop]u l. [ihid.\ 

Ver Miikerjfc, J . — -The object of enactiii;? O. XXX 
of the O. P. C. wa-s not to p:ive any one of tiie mcmiK rs 
of a partnership any higher authoiity than he j.os.se.-s- 
cd under the law before the enactment of the Code, 
[p. eoi. i.] 

When a reference is made to arbitration in a suit 
in which a linn is a j^arty all the members of the 
linn who are sought to be bound must join in making 
the reference, [ibid.] 

Civil revision from an order of the Kirst 
Subordinate Judge, ('awnpore, dated the 
18th April 1925. 

Messrs. R. K. Malaviya and K. N. d/(//a- 
viya, for the Applicant. 

Dr. K. A'. Katju, for the Opposite Parties 

JUDGMENT. 

Sulaima.n, J, — This is a civil revi.sion 
from an oi*der disallowing certain objec- 
tions to an award and directing that a 
decree be prepared in terms of the award. 

A preliminary objection is taken on be- 
half of the respondents that no matter 
whether the decision of tlie (^ourt below 
was right or wrong as to the objections raised 
before it the order is not open to revision 
by this Court. Where objections are rais- 
ed as to the i)roceediiigs before an ai bi- 
trator and they are the subject of a decision 
by the Trial Court it cannot l)e suggested 
that there has been any irregularity com- 
mitted by the Court in the exeicise of its 
jurisdiction. Such objections, therefore, can- 
not be properly laised again in revision. 
But where the applicant challenges the 
proceedings of the Court itself and attacks 
the reference made by the Court to the arl)i- 
trator it is not merely a question of a wrong 
decision by the Court but may be one of 
irregularity or illegality committed by 
it in the exercise of its jurisdiction. The 
learned Counsel has relied on the case of 
Ajodhya Prasad v. Badurul Husain (1) 
where a learned Judge of this Court did 
observe that objections as to the validity 
of a reference ought to be raised under 
r. 15 of Sch. 11 of the Code. But in Ihe case 
of Kanhya Lalv. Jagannath Pershad Jlauu- 
man Pershad (2) decided by a Bench of 
which the same learned Judge was a 
member it was remarked that objections 
as to the validity of a reference to arbi- 

(1) 41 Ind. Gas. 357; 39 A. 489; 15 A. L. J. 427 

(2) 60 Ind. Caa. 857; 19 A. L. J. 33; 43 A. 305. 


tnitioii was not an objection witliin tlie 
.meaning of r. 15 and had no linality 
attaciied l(^ it. M’ith tliislast observation 
we agree. Tlie ohjeclion is not as to the 
vali'lity of the awaid only ind as lo Ihe 
ilh-galdy of the refejenci^ lo ihe nrl itration. 
'J'hi.-^ it ivrenee having been n acie by an 
order of ihe Courl it isojaii to llie ?e- 
visiwii altei' the ease lias terminated It 
would not have been possible for the appli- 
cant to come up in revision from an inter- 
locutory order. We accordingly ovenule 
this ju-eliininary objection. 

The faetvS of this case are that a suit was 
instituted by the i>laint ill's against a firm 
named Cobind Ihasad i\lakund Kam which 
lias two partners Co])a] Das and Siieo Prasad, 
father and sun. In the plaint the plaiiitilTs 
expressly asked tliat notices should be 
seiverl on the twoiatrtnersnanied individual- 
\y. The notices wei’e ordered to lie i'=sned 
U) them separatvly. Only 8heo Prasad filed 
a written statement and engaged a Vakil 
and in the ralcalaf uama he purported to 
engage the Vakil as a partner of tlie firm. 
Copal Das did not put in any appearance 
in the Couil of the Subordinate Judge. 
Before the evidence commenced one of the 
lilaintilTs and the ^’akil for all the plaintiffs 
as well as Sheo Prasad signed an appli- 
cation referring the dispute between the 
parties to a named arbitrator. In this 
ajqilication Copal Das tlid not join. 

The matter was referred to the arbitrator 
and an awai<l was made against the defend- 
ant firm. Olijections were filed both by 
Sheo Prasad and Copal Das to the validity 
of tlie awaid, but they liave been overruled 
by tlie learned Subordinate Judge. Copal 
Das tlie father has now come up in re- 
vision and challenged the validity of the 
reference on which the award is based. 

Tliere can be no doubt that under Sch. 
11, r. 1 it is imperative that all parties 
interested sliould agree that any matter 
in difi’erence between them be referred to 
arbitration. Of course, it is not now neces- 
saiy that pro /o7-ma defendants must also 
join, nor is it necessary that persons who 
are not interested in the matter indiffer- 
ence between those joining in the refer- 
ence should be impleaded. But all the 
same it is necessary that all persons who 
are interested in the matter which is in 
difference between the parties and which 
is going to be referred to arbitration should 
join. Although it is not absolutely neces- 
sary that they should all sign the applic^i- 


GOPaL das V. BAIJ NATH. 


032 

tion made to the Court, it is necessary 
that tliey should agiee to tlie reference.* 
The learned Advocate for the respondents 
has relied on the pn*vi>ions of O XXX, r. 1 
sub-cl i2j under which wlien a suit is 
brotight against a tirm tlien in the case 
of any ])leading or otiier document required 
by or under this Code to l)e signed, veri- 
fied or certilied by the t)laintiiyor the defend- 
ant it is sudicient if sucli pleading or 
other document issigned, verilied or ceri i- 
lied by one of the partneis. It may. how- 
ever, be noted at once that under no pro- 
vision of the Code is an agreement or ap- 
plication to tiie Court required to be signed 
verified or certified by a party. All that 
8ch.ir. r. 1, suh-cl, (2) requiresisthat applica- 
tion to tlie Court should be in writing. It 
does not lequire that it should be signed 
by the party From the case of Umed Singh 
V. Sobhag Mai Dhadha (3j it is clear that 
the agreement need not he in writing; it 
may be oral. Thus O. XXX, r 1, sub-cl. (2) 
does not empower one partner to refer the 
(’ase to arbitration so as to bind the other 
partners who have not agreed to or joined 
in the application for refeience. It may be 
pointed out that once a decree has been 
passed against a firm it can be executed 
under O. XXI, r. 50 not only against the 
property of the partnership but also 
against any person who has appeared as a 
partner or who has been individually served 
as a partner with a summons and has 
failed to appear. Thus the consequences 
of a decree passed against a firm are to make 
the partners who have been served indivi- 
dually liable. 

I therefore, think that it could never 
have been in the contemplation of the 
Legislature to make an agreement for refer- 
ence to arbitration by only one of the part- 
ners binding on all the partner merely 
because tlie suit is against the firm as such. 

Reliance has been placed on the case 
of Ishar Das v. Keshab Deo C) where it 
was held that a minor defendant whose 
guardian ad Litem did not put in an appear- 
ance in the case nor contested the suit 
was not a person interested in the matters 
which were referred to arbitration and that, 
therefore, liis not joining in the reference 
did not invalidate it. It may be that the 

,31 32 Ind. Cas. ICI; 13 C. 290; 20 C. W. N. 137; 
30 M L J. 67; 14 A. L. J. 07; 3 L. W. Ho: 19 M. L. 
T 101- 23 C. L J. 130: fl916) 1 M. W. N 07; 18 Bom. 
h. R.'ZOS: 431. A. 1 iP. CV. 

y4) 7 Ind. Cos. C8, 32 A. 657; t A. L, J, SOo 
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learned Judges on the facts carr.e lo tlie 
conclusion that thematter rrfenxd to aibi- 
tration did not atlect the intfie&t of the 
minor at all. We are not piepared to hold 
that if a defendant is interested in the 
subject-matter of tlie reference and does 
not join in the reference he is bound by the 
award merely because lie did not choose 
to put in an appearance and contest the 
suit. In the present case as already remark- 
ed Gopal Das was directly interested in the 
subject-matter of the reference. 

I am accordingly of opinion that theie 
is nothing in the C. P. C. which entitles 
Sheo Prasad as one of the partners to refer 
the entire dispute to arbitration without 
the agreement of the other partner Gopal 
Das. 

The learned Advocate for the respondents 
has lastly relied on the finding of tlie 
Subordinate Judge that although Gopal 
Das had not agreed to the reference to arbF 
tration at the time wlien it was so refen ed 
and had not signed the applicalit n, never- 
theless he acuuiesced in the proceedings 
and did actually on one occasion api ear 
before the arbitrator. The question before 
us is really one of the illegality of the 
reference. If there was no agi cement of 
all the parties at the time of reference then 
a subsequent agreement cannot make the 
reference itself valid though under certain 
circumstances it may amount to estoppel. 
In the present case, however, we cannot hold 
that Gopal Das is precluded by his subsequ- 
ent conduct from challenging the validity 
of the reference. He might have tried to 
make tlie best of the situation, hut when 
the case did not succeed before the arbitratcr 
he falls back on his right to challenge its 
validity. 

We are not satisfied that the learned 
Judge has come to any distinct finding 
that, as a matter of fact. Sheo Prasad had 
authority to make the reference on behalf 
of the other partner Gopal Das. He has 
merely referred to four previous occasions 
on which such a thing was done, but it 
might verj’ well be that on those occasions 
Sheo Prasad had special authority or it 
might be that no objection was raised on 
the point and considered. Furthermore 
those cases were cases which came up 
before a kapra committee (a previously 
appointed board of arbitrators), whereas 
in the present case it was a new arbitrator— 
a Pleader who was going to constitute the 
private tribunal. 
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I would accordingly allow this revision 
and setting aside the order of reference 
(with which the award and the decree fall 
to the ground), direct that the case be re- 
stored to its original file and disposed of 
according to law. 

Mukerji, J.— I agree. I wish to add 
just a few words to emphasize my view 
that when a reference is made to arbitration 
in a suit in whicli a firm is a party all the 
members of the firm who are sought to be 
bound must join in making the reference. 
The object of enacting O. XXX of the C. 
P. C. of 190i w’as not to give any one of 
the members of the partnership any liigher 
authority than he possessed under the law 
before th#=^ enactment. For brevity of refer- 
ence it was sometimes expedient to describe 
certain partners merely by the name of the 
firm. A firm is not a corporation and has 
got no entity apart from the entities which 
constituted the firm. In order to establish 
the proposition that one of the members 
of a partnership bu&iness could refer a 
dispute to arbitration, on behalf of all tlie 
members of the partnership, something 
more than the rules enacted in (). XXX 
of the C. P. C.. should be pointed out. It 
wdll be noticed that in r. 2 of O. XXX, a 
defendant may at any time call upon the 
plaintiffs, who are suing under the name 
of their firm, to disclose the identity of the 
partners w’ho constitute the firm. If they 
fail to disclose their names the proceed- 
ings must be stopped. This shows that the 
Legislature meant that where necessary, all 
the individuals who constitute the plairitilT 
or the defendant firm must come before the 
Court under their original names and de- 
scriptions. This is an additional reason for 
holding that a partner is not entitled, except 
under a deed of authority, to refer a matter 
to arbitration so as to bind all his part- 
ners. 

By the Coupt,— The revision is allow- 
ed, the award and the decree are set aside 
and the case bs restored to tlie original 
file and be disposed of according to law. 
As Gopal Das is partly to be blamed 
we direct that the costs should abide the 
event. 

z. K. Revision allowed. 


CIPAL COUNTIL, SRIRAN’QAM. 933 

MADRAS HIGH COURT. 

Civil Revision Peru ion Xo. 710 of 1023. 

August 10, 1025. 

Present: — Mr. Justice Viswanntha Sa^tri. 

f^nltttdur G. KIUSII.VAMA- 
ClI AlU — Pl.mntiff— Petition i-r 

7-e rsus 

The MllXICiPAL COUXCIL. 

SRIIiAXG.AM, liEPRf.sENTEn nv tt.s 

I’aE'^ENT (hl.Mk.MAN Mr. K. 

SIXGAM IVKNOAR— 

DeFEND.VNT— ReSPONDENI'. 

Ma /vdS District Municipalities .Icf M* of S 

{25\ Sch. IV, cl. {2S) — Professional tnx~fie$i~ 

dence. jneanin;j of-- Per.^n}i owning house mid residing 
temporarihj within Municipal limits, liahitity of — 
Suit for refund of .assessment, mnintainahilityof. 

person permanently residing: outside tlio limits 
of a .M uni<'ii»!ility but liriviuff a lioii.so uitldn sneli 
limits, where he comes and sj'ends a portion of liis 
holidays in the year, must he <leemed to he resident 
within the Municipal limits within the meaning of 
8. cl. ,25) of the Madms District Municipalities Act 
and is. therefore, liable to be asse.«sed to professional 
ta.\ under s. h5 of the Act, 

Section 'tj4 (2) of the .Madras District Munici])alitie« 
Act read witli el. t28i of Sch. 1\' of the Act bars a suit 
for refund of professional ta.v imjiosed on a jterson 
who has not resided within the .Municipal limits for 
the reciuisite j)eMOfI. In such a case the remedy of 
the aggrievc’d j^arty is .»nly b>‘ way of apj)eal to the 
.Municipal ('ouncil 

Municipal Council, Xellore v, li'iugayya, ID M. 10; 6 
Ind. Dec. (S'. s,i Tl! and .Municipal ('haivman. Virudu’- 
patti y. Saravana Pillai, o-l In<i. ('as. 451, 10 L. M . 
51)2, followed. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise the dtcree 
in *S C. S. Xo. 5150 of 1!)2() on the file of 
the Court rtf Small Causes, Trichinopoly. 

Mr. K. R. R(i ngasuamy Iyengar ^ for the 
Petitioner. 

j\Ir. iV. Rajagopalachariar, for the Re- 
spondent. 

JUDGMENT. — Petition by the plaint- 
iff in S. C. S. No. 5450 of 1922 on the file of 
the (.'ourt of Small Causes, J’richinopoly, to 
revise the decree dated IGth April 1925. 

The suit was to recover back pro- 
fessional tax collected from the plaintiff. 
The plaintiff is a resident of Hyderabad and 
has a house within the Municipal limits of 
Srirangam where he comes and spends a 
portion of his vacation. He was called upon 
to pay professional tax for carrying on 
money-lending busines.s at Srirangam and 
paid a sum of Rs. 50, under protest. It was 
urged before me ihnt as he did not resirJe 
within the ^Municipal limits of Siirangam 
forGOdays in the lialf year for vliichthe 
tax was colIecteJ, he was not liable to be 
assessed. It was conceded that during the 
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half yoar for which the tax was levied, the 
plaintiff did o' :nc and reside at his house 
at Srirauiram fci' some days Such being the 
case, he was a person liable to be assessed, 
in case he came under s. '.)o of the Disti iet 
^Municipalities Act. The trvm ‘residence' is 
defined in s. 3, cl. (^5' of tiie Ac't, and the 
plaintiff must, therefore, be deemed to resifle 
within the limits of the Srirangam Munici- 
pality. Now a.ssiiming, for a moment that 
he ought to have resided for fiO days in the 
half year for which he was assessed, s. 3,") t 

(2) of the Act read with cl. (28) of Sch. IV' 
bars the suit. The case appears to me to be 
on all fours witli the case of Municipal 
Couyicil. Nellore v. Ravfjnyya (1) whi'di was 
follr.wed in Municipal Chairyaan, Mrudit- 
uafy' y. Sararnna Villai t2). 'Idtpre a house 
wio'’)i uji'' «''>mi I' led id'.' on lolh *Vug’ si 
lo03 was asscsf'd on llih Se])tentbei 18'J3 
and tax collected for the half year ending 
30th iSeptember 1893. It was held that 
although the building was not in a habitable 
state for GO days in the half year, it should 
not be said that there was anv illegal levy, 
and that the remedy lay only by way of 
appeal to the Municipal Council. I dismiss 

the petition with costs. 

V. N. V. Petition dismissed. 

7 K 

(1) 19 M.lO-.GInd. Vfoc. (s', s.) 711. 

(2) ') \ Ind. Cas. IjI; 10 L. VV. 592. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal Xo. 155 of 1924. 

October 23, 1925. 

Present : — Sir Grimwood Mears, Kt., 
Chief Justice, and Mr. Justice Lindsay. 

ABDULLAH— Defendant -Appellant 

versus 

Mr, BADR-UL-ISLAM— Plainiiff— 

Responde.nt. 

Cu.<^fom-Wajib-ul-arz. cnh'u in, conslructwn o.r- 
Pukhta house, mcaniv<j of- -Transfer t ajht of J u~ 
rious travsfers. whether can be referred to. 

Accordins? to a certain clause m a wajib-xil-arz -<x 
particular clas.s of the inhabitants of a town had the 
ri^dit to transfer pukhta houses which the\ had 

built at their own o-xpense: . . 

Held (1) that for the purpose of determining? the 
sense in which the expression was used ui 

wajih-ul-arz it was permissible to refer to eM- 

dence relatiiifr to previous transfers of 9^'’^ 

town which had taken place without the ii^ht of 
transfer being: questioned by the landlord, [p. Joo, 

(2) tliat the expression ''pukhta'* did not necessarily 


imply til" us.* of ' kilii-dricrl" bricks in the building 
of the h'Uise au<l that it was applicable to a building 
of a .substantial cIi i:a"Ler made of sun-dried bricks. 
[iMd.] 

Lc'tlcrs Patent Appeal against a judgment 
of Mr. Justice X’eave, dated the 23rd June 
1924. 

Mr. M. .'1. .Ic/.r, for the Apiiellaiit. 

Messrs. Pjhal ^[hmad and Mulch tar Ahmad, 
for the Respondent. 

JUDGMENT.— W’hat we have to deal 
with in this appeal is the true construction 
of a irajih-ul-ar:- and in particular the 
clauses in it wliich relate to the right of 
residents in the towir of Jahangirpur to 
transfer their honses. 

According to {hewajib-ul-arz the inhabit- 
ants of this town are divided into two 
cl'fsse.s — the tir>t consist ing (if [)ersons who 
-♦r*-* de'Ci il) as ' .-•harif piu oi" or resfieclable 
el.tsses, and tlie .-ecoiid class consisting of 
agriculturists aud others. 

The iva jih-ul-arz sets out that persons in 

the lirst class, that is to say those who are 

'\shari/" have a right to transfer '^pukhta 

houses which thev have built at their own 

% 

expenses.” The right of transfer is express- 
ed to be aright to transfer the houses as 
they stand. In this connection it is also 
to Ije noted that the wajib-ul-ay'z expressly 
declares that the zemindars of the village 
have no right whatever to interfere with 
this privilege of people who belong to the 
"sJiarif (laum." 

In the case of the ordinary “ria?/a’’ and 
lower classes inhabiting the town it is dis- 
tinctly provided that they have no right to 
transfer their honses although they have 
the lu'ivilege of selling the materials of their 
houses. 

It is also to be added that neither class 
of residents has any power to transfer the 
sites of the houses, those sites being the pro- 
perly of the zemindar. 

In the present case it appears that in the 
year 1910 a shop was sold to the defendant 
appellant Abdulla. In the year 1921 ^'e 
have this suit brought by tlie zemin(l(^ 
asking for the ejectment of Abdulla, for the 
demoUtion of the shop and for the clearance 
of the site. It is not to be denied that when 
Abdulla took this property under the sale- 
deed just mentioned his vendo:'. a person 
who is described as a bi 'iia, was represent 
ed as liaving sold t ) Ab iiilla the site o 
the house. On all hands it is clear tna 

this hania had no right whatever to par 

with the site of the Inuss which did no 
belong to him. 
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In the sale-deed the property which issold 
is described as "'dukan kham" which means 
a ''kutcha" shop. 

The first Coart decreed the plaintiff’s 
claim. The first C’ourt of Appeal reversed 
this decision and dismissed the suit being 
of opinion (1) that Abdulla's vendor was a 
person belonging to the privileged class, (2) 
that he had a right to sell the house to 
Abdulla and that the landlord had no 
locus standi to interfere with this transac- 
tion or to claim possession of the site. 

That decision has been reversed by a 
learned Judge of this Court against whose 
decision this present appeal is being enter- 
tained. 

It has been argued before us that the 
learned Judge of this Court has placed too 
narrow an interpretation uy)on the language 
of the He has, it seems, defi- 

nitely laid down that the power of transfer 
which is vested in members of the respect- 
able class in this town is limited to cases in 
Avhich the liouses being transferred are 
what is properly known as pukka liouses, 
that is to say, houses which have been built 
of kiln-dried bricks. 

in the present case it is proved that 
the building is not a building which has 
been built of what is ordinarily known as 
pukka bricks. It is a building which has 
been constructed with sun-dried or kutcha 
bricks. In spite of this, however, the First 
Appellate Court held that the terms of the 
wajib-iil-avz applied to this building on 
the ground that it was a building of a 
substantial character. The Subordinate 
Judge thought that the expression '"pukhta" 
did not necessarily iinplv tiiat houses to 
which the term was applied were houses 
built of kiln-dried bricks. 

He also referred to the evidence on the 
record to show that a considerable mimber 
of transfers of buildings of this description 
had taken place without the right of trans- 
fer being questioned by the landlord. He 
was, undoubtedly, entitled to refer to this 
evidence for the purpose of showing the 
sense in which the expression pukhta" is 
used in this town of Jahangirpur. 

It appears to us after listening to the 
arguments of the learned Counsel that the 
learned Judge of this Court has placed too 
narrow a construction on the expression 

pukkta", and we think that the better 
sense was arrived at by the first Appellate 

Court. . j - iu 

Taking the language as it stands in ine 
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context we are of opinion that tlie interpre- 
tation adopted by the first Court of Appeal 
is more appropriate than that wliich found 
favour with the learned Judge of this Court. 
In the circumstances, therefore, we are of 
oj)inion that this appeal ought to lie allow- 
ed, that the decree of tlie learned Judge 
of this Court should lie discharged and 
that the decree of the first Appellate Court 
should be restored. We direct accordingly 
and also direct that the appellant do get 
all his costs in this Court including fees 
on the higher scale. 

z. K. Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal fkom Appellate Decree Xo. 2203 

OK 1922. 

August 7, 1925. 

Present: — Justice Sir N. R. Chatteijea, 
Kt., and Mr. Justice Cuming. 

Hr-:M CHANDRA JELIA and others— 
Defendants — A p p e l l a n ts 

2'ers2is 

SATYA KIXKAR SEN and others— 
Plaintiffs— Respondents. 

Construct iou of document —Landlord and tenant — 
Kabuliyat providin<j for payment of rent in hind — 
Moncif value of rent stated in kabuliyat, effect of — 
Default in payment —Landlord , whether entitled to 
market value, or value staled in kabuliyat. 

A mnurasi inokai'rari kabuliyat j)rovi(led that tlie 
tenant would pay certain fixed quarUitiesofj»addy 
and .straw (the then value of whicli was stated in the 
kabuliyat) without variation and that in ease of default 
he wftuld jiay bari {i. c., addition au interest) at a 
eertain rate in kind, the nione}' value of tlie bari, 
how(?ver, was not stated in the kabuliyat: 

Held, (1) that the parties intended that only paddy 
and straw should be paid as rent and that it would be 
inconsistent with their intention to hold that a fixed 
sum. which mi^ht be a wholly inadequate value of the 
paddy at the date of the suit, was agreed upon to be 
paid in the event of non-delivery of the paddy and the 
straw in order to avoid any question as to their value; 
[p. 9.36, col. 2; p. 937, col. 1.] 

(2) that, therefore, in default of payment of the 
paddy and straw mentioned in the kabuliyat the land- 
lord was entitled to their market value at the date 
on which they should have been paid and not merely 
to the sum mentioned in the kabuliyat as the value of 
the paddy and straw, fp. 938, col. 1.] 

[Case-law referred to.] 

Appeal against a decree of the District 
Judge, Bankura, dated the 25th of May 
1922, modifying that of the Mun&if. Second 
Court, Bankura, dated the 6th pf January 

1922. 
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Habu Fanchanon Ghose, for the Appel- 
lants. 

Babii Asita Ranjan Ghose, for the Re- 
spondents. 

JUDGMENT. 

Chatterjea, J.— The question involv- 
ed m tins ai>[)eal is whellier tlie plaintiff is 
entitled to the market value of the paddy 
and straw reserved as rent in a kabuliyat, 
or to the price of the same stated in it. 

The material portion of the kahnliyat is 
as follows: ‘1 having prayed to you for 
being granted a l'*ermanent Settlement of 
about 7 highas of land compiising jore, 
hasil and })atit and described in the bound- 
aries given in the Schedule out of the same 
and which is held in khas by ycu. you 
have been pleased to grant me in accord- 
ance with my prayer a Permanent Settle- 
ment at a jama of 10 (ten) maps- of sanja 
paddy, measured with a Rajhati pai of full 
measure, (the price whereof is Rs. oO) and 
10 (ten) pou.s- of straw (the price whereof is 
Rs. 2) at a janat of the said SfUi/n paddy, 
etc., the total price being Rs. 52 per annum. 
Accordingly I give in writing this kabiiliyat 
that I sliail deliver the said saiija paddy 
and straw without variation every year in 
the month of Magh, to you and later on to 
your heirs and representatives and shall 
make the patit (fallow) lands culturable 
and cultivate the same along with the 
hasil (culturable) land in khas or have the 
same cultivated by letting out to tenants 
and shall go on holding and enjoying the 
same with great facility for ever down to 
my sons, sou's sons and so on in. succession. 
If* I make any default in delivering the 
sanja paddy, then 1 shall deliver bari 
(addition) of 2 (two) salts of paddy for every 
mapper every year. 1 shall not get any 
remission of the stipulated sanja on the 
oTOunds of drought, inundation and sand- 
drift and so forth. On no account there 
shall ever be any reduction or enhance- 
ment of the land and jama aforesaid." 
The learned District Judge held that the 
plaintiffs were entitled to the market value 
of paddy and straw. The defendant has 
appealed to this Court and it is contended 
that the plaintiffs are entitled onlytothe 
price of the paddy as mentioned in the 

kabuliyat, . .. 7 ^ , 

Looking to the terms of the kabuluiat 

there can be no doubt that the rentstipulat- 

ed to be paid was a sanja rent (paddy and 

etraw) A Settlement was made of the 7 

bighas of land at a jama of 10 maps of 
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paddy (measured with a certain measure) 
and ten pons of straw, the tenant agreed to 
deliver {he sanja paddy and straw without 
variation in tlie mouth of Magh every year, 
and to pay bari (addition i. c., intei esti 
at the rate of 2 salts for every map ^ every 
year. There was to be no reduction of 
enhancement of the said jama It 
the price of the paddy is slated to be Ks. 50 
and that of straw Rs. 2 total Rs. 52. But 
nowhere is it provided that on default of 
delivery of the paddy and straw the tenant 
would pay Rs. 52 as rent or that the l^ocl- 
lord would I'ealise the said sum of Rs. 52 
as rf^nt. Then again in default of payment 
of the paddy and straw in the mouth of 
Magh, the tenant is to pay bari (addition 
by way of interest) at 2 salis per map. No 
price is stated of the same, and although 
the price may be worked out, the kabuliyat 
doesnot state either that Rs. 52 was payable 
for the sauja rent or any money was pay- 
able for the bari. ■ 

Contracts for payment of rent in kind are 
very common and have come up for con- 
sideration to this Court in many cases. 
The decisions are not uniform. They were 
reviewed in the case of Gvrudas Sen v. 
Gobinda Chandra Sinha (1), as pointed 
out in that case: “Contracts for paynicnt 
of bhag paddy as stated above are 
common, and it is well known that middle 
class people, specially of the bhadra loQue 
class who cannot cultivate lands themselves, 
let out their lands for getting 
the consumption of their family, and in 
some cases the bhag paddy is the only 
means of subsistence of the family. A 
certain value has to he fixed for the jjadoy 
in the kabuliyat, not only for the ascertain' 
ment of the registration fee, but also (m, a 
specially for fixing the stamp duty jiayai jc. 
though it is not so expressly stated in In® 
kabuliyat. It is said that the parlies n sy 
agree as to the value the paddy in order 
to avoid disputes and the going into an> 
question as to the value in the event o 
its non-delivery. But that would he a 
question of intention, and if it is clear 
the kabuliyat (for instance where it is 
provided that the paddy isto be delneie 
in a oarticular month or measured "hi* 
certain measure) that it is only paddy vhJ 
the parlies intended should be i ‘Hd, i 
would be inconsistent with that inten lO 
to hold that a fixed sum (which might be 

(1) 54 lad. Caa. 911; 24 0. W. if, 85. 
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wholly inadequate value of the paddy at 
the date of thesuit^ was agreed upon to be 
paid in the event of non-delivery of tlie 
paddy in order to avoid any qiiehiion as to 
its value, in cases where tlie value is merely 
mentioned wiilioui any express stipulation 
to pa^’ such value in the event of non- 
delivery of the paddy. 

“It is a matter of great hardship in such 
cases, as the value of the paddy at the date 
of the kahuliyat might be one rupee a 
maund, while at the date of the suit, it 
might be four rupees per maund, and if he 
is to get the value of tue jiaddy mentioned 
in the kabuliyat, lie would get only one 
fourth of the paddy agreed upon to be 
paid. 

“A distinction may perhaps be drawn 
between such cases, and cases where there 
is an express stipulation to pay the sum 
mentioned in the kabuliyat as the value 
of the paddj' in the event of its non- 
deliv'ery. But as stated above, even 
where there is sucli an express stipu- 
lation to pay the value mentioned in the 
kabuliyat in the event of non delivery of 
the paddy, it has been held upon a con- 
struction of the contract in some cases, that 
the value mentioned was the value of the 
paddy at the dale of the contract or stated 
for the purposes of registration, while a 
contrary view lias been taken in some other 
cases", itmay tie pointed out that the ex- 
pression bhag meant sanja in the above judg- 
ment. 

1‘tte case of Asutosh Mukhopadhya v. 
Haran Chandra M ukerjee [2) is relied upon 
on behalf of the appellants In that case 
the kabuliyat stipulated to pay cash rent at 
the rate of Re. I-(v8 and 7 uris of paddy. 
It further stated that the market value of 
the paddy was Hs. 15 and that the total rent 
was Rp. 16-0-8 obtained by the addition of 
the rent in cash and the money value of the 
rent in kind. The learned Chief Justice 
(Sanderson C. J., and Mookerjee, J.,) held 
T tiat the rent was fixed at Rs. l()-G-8 if the 
tenant should fail to deliver the paddy 
under the terms of the contract. In the 
iii.se ol Divarika Nath v. Dicljendra Nath 
(3) also, upon which reliance was placed in 
the above case, the kabuliyat provirled for 
rent Rs. 59- 10 aiul also tlie paj’ment of I V 
bish of piily wiich "nixy l>e valu^i at 
Rs. 30 by guess" making a total of Rs. 80-10 

(2^ 51 In 1. C\9. 3':*; 2) C. W. X. UJl; 33 C. I. J. It; 

47 C. l;J3. 

(3; 53 Incl. Cag. 103; 30 C. L. J. 37; 47 C. 139a. 


( 1 ^ l-K. rent. The total i-eni \v.:s de- 

sciibc-J ns abadltarita jaina (i.xt'cl reiil) in 
the lea-e wliich was a inourasd ntukayuTii 
lease, and the ieai ned Judges (Alaelean, C.J.,- 
aad Banerji, ,i.) held that tl.e Jtnt was 
lixfd at Rs. ^9 lu, nud that ihough the ] ar- 
ties intendetl to payso much in kind ami eo 
much in money, in ordei' to avoid (li.-pMies 
and going into any question as to I he \ alue 
of the paddy in the event of its nou-dcdivtjy 
the parties agreed that it should be valntU 
at lis. 30 by estimation and that view vas 
supp(u teci liy the wc-ifis "making a total t/f 
Rs. 80-10 as the assessed rent". 

U'here are no sucii provi.sions in the plc^ en t 

case, no money rent is jixed nor is Rs. 

stated to be payable in tlie event of the ntui- 

delivery of the parldy nor the cash rent for 

the bari. Although as pointed out in the 

case of Gu?'adu6- Sen v. Gobinda C/uindia 

Sinha (1) some obseivations in llie cast* of 

Afar V. Surja Kumar Chose (4y and sen e 

recent decisions also, ailed the ehiss of 

decisit*ns where a moiiev value is meielv 

* ^ 

staled without any agieement to j ay sucli 
value, and it is desirable that the cinc.-iion 
should be settled l»y a Full Bench, lliC tej u s 
of the contract in the piesent case ajc 
materially dillercnt from lho.‘*e in Asutish 
Mukhopadhya v llaian Chandra Mnkeijce 
(2) (a decision of tliice Juogcs Newbould, J., 
dissenting), and Duiirha Nath v. Dnajendi a 
Nath (3). We do not thiidv, iherefoie, li.at 
the case should he itfericd lo a Full 
Bench. 

It may be pointed out that in 
Afars case (4) the plaintilV atten pled 
to prove by oial evidence that the value 
of tl e paddy was meniioned in the 
lease for the purpose of the icgisliaticn 
fee; and ilookeijee, J., accordingly held 
that it was not coinijelent to ihe plaintifi to 
do so having legard lo the provisic us of s. 
92 of the Evidence Act. But ilieie is no 
question of adducing oral evidence in the 
present rase. I’he Court has to rtusliue 
the contract, and the que.stion is wheilicr 
the price of the paddy and straw was stated 
in the kal uHyat f( r the pui f ose of fixing the 
lent at Rs. 52 or it was fco slated as a j lice 
must be meniionerl in everv caf^e for fixinir 
the stamp duty and the registration fee j - 
able. 

Ihat is a matter of cf nsti iiction and 
having regard to all the tcjiris of l)(5 
/ abuliyat there can be no doubt that ihs. b'J 
the pi lee ()f t he jaidd V and straw was in t 
(4) 7 Iml. Cas. 8J2; 15 C.*W. 249; 12 C. L. J. C49 
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the rent ajyreeci as payable upon non- 

delivery of the paddy. 

The Settlement is a mokarmri one, and 
there is to be no variation in the jama. But 
the mokarrari rent is 10 maps of paddy and 
10 pons of straw. That remains h.ved what- 
ever lluctuation there may l>e in the market 
jjrice of the paddy ami straw. 

We were referred to a recent case decided 
onthe yth July 1021. In that case at the 
end of the kahuUyat it was stated “The 
present market price of the said paddy and 
straw is Us 59”, and the learned Judges 
held that that was the sum fixed as rent by 
the contract. There was no stipulation to 
pay bari at so much per map as in the pre- 
sent and the case is distinguishable. As we 
have said, each case must be decided upon 
the terms of the contract, and having regard 
to the terms of the contract in the present 
case we think that the decision of the Court 
below is correct. The appeal is accordingly 
dismissed with costs. 

Cuming', J.— 1 agree. 

z. K. Appeal dismissed. 


OUDH CHIEF COURT. 

Seconp Civil AeFii.\L Xo. 324 ok 1921. 

November 12, 19_'5. 
Prestnt:—y\v. Justice Hasan. 
CHANDRA SEN SINGH -Defendant 

— Appellant 
versus 

BHAGWAN SINGH and another— 

PlaIN'ITFFS — Responden IS. 

Oudh Rent Act (WII of ISSO], $s. S (R ), <-*1 (o) 
Fzeciition of decree— Sale of sir land -R.v-proprietary 
nrjhts- Auction-purchaser, rvjhts of —Trees planted on 

sir land, effect of. • i i * » 

A question of pure l;nv which was raised but not 

pressed before ttie lower Court can be aij^uf’d in 

second appeal, [p. h3S, col. i.J 

Where sir land is sold at an auction sale in e.\ecu- 
lion of a decree against the proprietor the auepon- 
purchaser acquires only the rights of the proiwietor 
to recover rent from tlie ex-propnetar.y tenant and is 
not entitled to recover actual possession of the land. 

fp 9.TJ, col. 2.1 , , g 

^ Ml arrangenieiits in contravention of the policy of 

the law whicii secures ex-proprietary rights in in- 
lands to the proprietor on a transfer of propnetary 
rights are contrary to law, illegal and void and cannot 
be enforced bv the vendee in any Civil or Ke\enuc 
Court, [p. 039. col. 2; p. 910. col. I.J . , 

'Hie fact that trees are planted on sir land cl^s not 
destroy the character of the land as sir. [p. JoJ, col. 

‘'^Xppeal against a decree of the Subordi- 
nate Judge, Uardoi, flated the oOth Apnl 
H)'’4 reversing thut oftlie Munsif, bhahubuct, 

dated the 1st of November 1922. 


^Ir. Uaj Narain Shukla, for the Appel- 
lant. 

Mr. Motilal Saksena.ioT the Respondents. 


JUDGMENT.— This is the defendant’s 
appeal in a suit brought by the plaintiffs- 
res[)ondents for possession of grove No. 184 
situate in village Ismailpur, Pargana 
Pachoha. in the District of Hardoi, and also 
for damages. The respondents’ claim has 
succeeded in both the lower Courts. 

In the memorandum of appeal to this 
(’ourt live grounds of objection were taken 
against the judgment of the lower Appel- 
late Court. At the hearing of the appeal 
before me the learned Pleader for the 
appellant confined his arguments to ground.s 
Nos. 1, 3 and 4 only. The substance^ of 
these grounds is that plot No. 184 being 
the sir land of the original proprietor could 
not be and was not sold to the plaintiffs- 
respondents under the auction-sale of the 
20th January 191.'>. On the basis of this 
contention it was argued that the suit for 
possession of plot No. 184 was not main- 
tainable, the original proprietor having 
acquired ex-proprietary tenancy rights m 
the same. 


It is not disputed that the proprietary 
right in the plot in question vests in the re- 
spondents. The question is whether the}’ are 
entitled to actual possession of it or only 
to rent in the right of proprietor from the 
ex-proprietary tenant. The point now rais- 
ed in the appeal before me was not raised in 
the Trial Court but it was distinctly raised 
in the grounds of appeal before the lower 
Appellate Court. It appears, however, fro^ 
the judgment of the lower Appellate Court 
that at the hearing oftlie appeal before that 
Court the point was not pressed. The ques- 
tion being one of pure law I am of opinion 
that the appellant is not estopped from 
raising it in this Court. 1 now proceed to 
state the faets of the case and give my judg- 
ment in the appeal. 

Plot No. 184 is admittedly a grove and 
was included within a 1 biswa 17 
zemindari share of the ancestors of Subedar 
Singh, defendant No. 2 to the suit out o 
which this appeal arises. A I biswa 
this share was mortgaged on the 3rd Jn 
1S9G to Lalta Singh, father of the ’ 

ant-appellant Chandrasen Singh. 

Singh brought a suit to enforce the mortgag 
of the 3rd July 1896 and obtained a ’ 

This i bistva share was sold at auction 
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execution of Lalta Singh's decree and pur- 
chased by the plaintifTs-respondents on the 
20th January 1915. Afterwards on the 5th 
February 1921 Subedar Singh sold the grove 
in suit together with other properties to the 
defendant-appellant Chandrasen Singh. 
Chandrasen Singli obtained mutation of 
names in respect of the property conveyed 
to him including the grove in question and 
entered into the i^ossession of the same. 
This had the ellect of dispossessing the 
plaintiffs-respondents and gave cause of 
action for the present suit. 

In the proclamation prepared for the 
purpose of the sale in pursuance of Lalta 
Singh's decree plot No. 18-1 is shown 
amongst the sir plots of the judgment- 
debtor with a total area of -I bighas and 1-1 
biswas and is described as a grove. 'Fhe 
plaintiffs claim their share of 2 bighas 10 
biswas and 2' bisicansis in the ai’ea con- 
stituting the grove No. Ib-l. The sale 
certificate, which was granted to the plaint- 
iffs- respondents (Rx. 2), describes the 
property soldas 1 bisiva "ha<iiai" in village 
Ismailpur comprising an area of 35 bighas 7 
biswas and 15 biswaiisis. It is perfectly 
clear and indeed it is common ground that 
the sale of the 1 biswn zemindari share 
carried with it the proprietary rights in the 
corresponding area of grove No. 184. It is 
eciually clear that if that grove consli[utes 
sir land within the meaning of cl. (17) of 
S.3 of Act XXII of 1886 the sale gave rise to 
the right of ex-proprietary tenancy in that 
plot in favour of the flefendant-judgjnent- 
debtor, Subedar Singh. Clause (,17), to 
which reference has just now been made, 
was added to Act XXII of 1889 bys. 5 of the 
Local Legislative Act IV' of 1921. Accord- 
ing to Bub-cl. (a) of cl. (17) “land which 
for the seven years immediately preceding 
the passing of this Act had been continuous- 
ly dealt with as sir in the distribution of 
proprietary cr under-proprietary profits 
and charges" means ''sir": "Provided, second- 
ly, that land which was recorded as sir 
at the last Settlement prior to the passing 
of this Act and has been continuously so 
recorded since, shall be pi'esumed to be land 
of the class mentioned in cl. (a) till the 
contrary is proved : Provided, third! y, 
land which is sir untler els. {a), {b), (c) or 
(d) shall cease to be sir when it becomes 
the subject of an ex-proprietary tenancy. 
In the fchasras for and 1302 plot No 

184 is recorded as bagh sir bandobast. Th® 
same entry has continued since as is evid- 


enced hy the A7/a.ST<iS for 131(5, 1318 and 
1322 FasZ/c9 (Exs. 9, 10 and 11 respective- 
ly). It is clear, therefore, that plot No. 18t 
is sir within tlie meaning of sub-cl. [a) of 
cl. ( 17 ) of s. 3 of Act XXI I of 188(5. l''url her 
it has been repeatedly held by the Hoard 
of Revenue that the fact that trees are 
planted on sir land does uot destroy the 
character of the land as.9/r. Refere.nce inay 
be made in this connection to tlie decision 
of the Board of Revenue in the case of 
Ldchnii \arain v. Jai Kishan [Volume 
3 of the Unpublished Decisions, i)age 159. | 
The same view has ])revailed in the High 
Court at Allahabad as appears from the 
decisions of that Court in the following 
cases: Deoki Randan v Dhian Singh (i). 
Jugal V. Deoki Xandan (2) and lastly, 
Sh'iam Lai v. .Dorai Ram (3). According to 
s. 7-A Subedar Singh accpiired by virtue 
of the sale of tlie 20fh January 1915 ex- 
])ropiielarv rights in the lami of plot No. 
181. 

Two alternative constructions are possible 
of the sale of the 20th January 1915 in 
favour of the i-espondents. Tlie construc- 
tion which is consistent with law is that at 
that sale only proprietary rights in the 
corresponding area of plot No. 181 passed 
in favour of the ])urchasers. The second 
possible construction is that it carried with 
it even the right of actual possession, in 
other words it did not respect the right of 
ex-proprietary tenancy which the law gave 
to the judgm'ent-debtor. If the iirst con- 
struction is to be adojited as it should be 
it would follow that the plaintiffs are not 
entitled to take actual possession of the 
plot in suit. But even if the second con- 
struction is to be adopted the result would 
be the same because if the sale purported 
to wipe off the ex-proprietary tenancy to 
that extent the sale was illegal and wholly 
void and consequently the ex-proprietary 
rights of the defendant-judgment-debtor 
remained unaffected. In giving the judg- 
ment of their Lordshipsof the PrivyOouncil 
in the case of .Uoii C/iunJ v. Ikram ULlah 
Khan (4), Sir John Edge said that all 
arrangements in contravention of the policy 

M; 8 A. -1G7; A. W. N. (1882) 192; 5 Iiid. Dec. (n, h.) 

181 

(2) 9 A 8S; A. \V. N. (188G) 320; 5 Iii'i. Dec. (n. s. 

-189 (F B ). 

(3) 17 lad. Cas. 302. 

(-1) 3‘) lal. (tas. 151: 11 1. A. 51; 15 A. L. J. 150; 
5 I. W 3SS: 21 M. L. T. 207; 32 .M. L. J. .383; 21 
W N GIG; 19 Bom. L. U. 133; 39 A. 173; 2G O. L. J. 
21; (1917) .M. W. N. 453 (P. C.). 
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of the \.\\v which secures ex-pro])rietary 
iic:'its in .v'r hm-ls on a fi'ansfer ot' proprie- 
lai v rii^lits aic “centrarv to law and are 
and vaid and cniinot be enforced by 
the vendt-'‘e in a!i.\' Civil Cjurt or in any 
(\>iirt of R ‘Ven'ic." 

On behalf of the re.^pon ients it was 
argued tliat the deLvndant-appellint is in 
no better position than the [jlaiiitilTs- 
respondents. The sale of the 5th February 
1921 of tiie plot in suit in favour of the de- 
fendant-appellant gave him no right to the 
>>ses>ionof ihesime, d'hisis peifectly true 
b it the a[>pellant is in the fortunate posi- 
tion of a defendant. The maxim “ia pari 
(Klirto potior cst rouditio p'j.'^.'^idoif is" af)- 
])Iies. The ('ourtwill help neither part\’. 
"L^t the estate lie where it falls.” 

On the grounds stated al)ove, I allow 
this a[)peal. set aside the <lecrees of the 
Courts below and dismiss the ijlaintilfs’ 
suit. As the ])oiut on which the ap()eal now 
succeeds was not taken in the Court of 
first instaiK'e and titongh taken in the lower 
Appellate Court was not i)ressed 1 order 
that the panits shall b^ar their own costs 
th n)u;rhout. 




Appeal allowed. 


MADRAS HIGH COURT. 

RicrEUENCii: (JA^Es No. 3 OF 1924 and No. R 

OF l'.)25. 

August 17, 1925. 

Prc.s-c//?; — Sir Victor Mum-ay Coutts 
Trotter. Kt , Chief Justice and 
Mr. J Listice Beaslev. 

The COMMISSIONFR of JNCOME-TAX, 
MADRAS — RefekkiXu OfFiCeu 


ve r.sn/6' 

Sri KRISHNA (^HANl)RA GAJAPATHl 
NARAYANA I)A8, RAJA of PARLA- 

KIMIDT-As En'EE. 

Income Tar Act (XI of 1922), $s. 9 (1) (7). 31,— 
House furni. hed and ready for occupation, whether 
vacant —Deliherate omis<Um to assess property owing to 
erroneous construction of statutory ja'oiision — Pro- 
pe.rtii, whether can he assfsret/ in the following year. 

Whfre a p'.*rs')n who owns a lioiise keeps it fiunished 
and roadv for liis own occupation or for the octupation 
of Ins guests, the house cannot be said to have leen 
vaci'.nt dunug a pniti'uilar year within the meaning 
of s. i) (1) (T) t)f the Income Tax Act merely because 
it was not actually cccu{)ie<i t)y tlie owner or t)y his 
gue.sts at any time during tluit year. The owner must 
ho deemed to he inoccupation of the hous3 tnd is 
lialde to be assessed in respect of the house, [p. yli, 

CO , l.j 
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Section ol of the Income Tax Act api)lics tt* a cns.* 
where tlie Income Tax Odicer has deliberately adopt- 
ed an erroneous conslruction of a provision of the 
Act and ins thus f.iilod f) assess a particular item of 
income, just as much as to a case where he lias not 
considered the mitt.*r at all and has simply omitted 
ail ass 'ssihle item from liis view and fiom his asses.s- 
ment. {[>. 911, col. 2; p. ‘112, col. I.] 

W liere, therefore, an Incomj Tax OlHcer proceeding 
upon an erroneous assumption tiiat certain property 
is not liable to assessment has failed to n9.se.ss the 
income arising from such property in a p.irlicular year, 
sirdi item is liable to be assessed in respect of that 
year in tin following rear under s. 31of the Act. 
Lp. hll, col. 2.J 

C'ases staled under s. 60 (2) of the Income 
Tax Act by the Commissioner of Income 'J'ax 
refeiTing the following questions for the 
decision of the High Court. 

(Ij WTiether the interest on arrears of 
rentcharged by a land-holder to bis tenants 
is ‘‘agricultural income” within the mean- 
ing of s. 2 ‘ 1) {a) of the Income Tax Act ? 

{'2) Whetlier income wliich the As-e.-sing 
Olficer in 1922-23 deliberately refndnctl 
from taxing can be taxed inl923dii umler 
s. 34 of the income Tax Act ? and 

{'6) Wlieiher under s. 9, cl. (Ij, sub cl. (iH) 
of the Income Tax Act XI of 1922. ihe 
buildings mentioned in the schedule to his 
letter No. 102 of 1924. dated the 16th March 
1925, aie exeniid from income-tax for thi 
period found vacant? 

Mr. M. Fatanjali Sastriar, for the Commis- 
sioner. 

Mr. T. R. Ramachandra Iyer for Mr. L. 
A. Govindarayhava Jyer, forthe Assessee.ia 
Reference Case No. 3 of 1924. 

Mr. L S. Vceraraghaia lytr^ for the 
Assessee in Reference Case No. 6 of l'J25. 

JUDCiMKNT. 

Coutts Trotter, C, J.— Tiie sliort 

point heie is whetlier certain bungalows 
■which belong to the Rajah of Parlakimidi 
are or aie not assessable, under s. 9 of 
the Indian Income Tax Act XI of }922. 
Tlie sub section material to this quesiion 
is sub-s. (Ij (7;: — “In respect of vacancies, 
sucli sum as the Income Tax Officer may 
deteimine having regard to the cir- 
cumstances of the case, is to be the tax 
payable by the assessee”. I'he question we 
have to determine is what the section means 
by “vacancies”. The Execuiive Authoriiies 
have issued for the guidance of their 
officers a manual and this case has been put 
forwaid in the form (-f asking us to say 
whether s. 32 of the manual is in consonance 
■with the words of the Act. Oidirarily we 
should not view the matter from the 
of view because the manual which is called 
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holes of instructions is obviously merely a 
document for the guidance of ollicials. All 
we have to deternune is t wo short (luestioiis, 
first, whether these bungalows in ilie cir- 
cumstances of the case can be described 
■within the meaning of tlie section as l>eing 
vacant, the second question whicli 1 shall 
deal with sei^arately in a moment is whe- 
ther the assessment in this case can be 
made retrospective for one year under the 
provisions of s. .’U. To take the lin-^t ques- 
tion, the manual says outright that the sub- 
section only applies to property which is 
usually let to a tenant. Without deciding 
whether that is correct or not and whether 
a man who had a house that he never let, 
hut who dismantled it and locked it up 
for the year would or would not be assess- 
able, it is clear that these houses are in 
fact never let. The description of the case 
stated by Mr. Strathie is quite clear; 
“ Bungalow No. 1 is kej)! by the Ibijah as a 
guest house for Government ollicers and 
others visiting Parlakimidi. Bungalow 
No. 2 is only used by the Rajah or his 
officers who visit Berhampore, Bungalow 
No. 3 is occupied only about 2 months in 
the year when the Rajah visits Madras 
during the season. Bungalow No. 4 is occu- 
pied during the hot weather”, obviously 
by the Rajah. It is clear from the way in 
which the case is framed that the conten- 
tion put forward was that, although these 
bungalows were ready for occupation and, 
therefore, must necessarily have been equip- 
ped with the furniture necessary for the 
occupation- of the Rajah, they are not 
assessable if in fact it so liappened in any 
one year that they were not lived in by the 
Rajah or the other persons in question, 
guests or officers of the Rajahs staff. In 
my opinion there is nothing in the section 
to warrant that construction and if a man 
owns a house ready for his own occupa- 
tion, ready for him to live in when he 
chooses to do so and theie is a statement 
here that not only was that the case but 
that servants of the Rajah were actually 
kept on the premises in order to get it 
ready for occupation whenever he wanted 
to go there he is assessable In these 
circumstances I think that the case^ falls 
within the exact words of Lush, J., in 
V. AsscssTTiCTit Cominittcc of St. Pcnicras 
The words are to be found at page 588* 

<11 (1877) 2 Q. B. D. 581; 4(5 L. J. M. C. 243; 37 L. T. 
120; 25 W. R. 827_ 

♦Page o( (1877; 3 Q. D.— 


whei'e the learned Judge says this: — ‘Jf. 
hout\er, lie (that is, ilie ownei ) furnishes 
it(iiuit is. the vacant Ikjus. anil k< eps it 
ready fur iiabilation wliene\er lie phases 
to go to it, lie is an oecii pitu' iliough l.e 
may not reside in it one day in a\ear’'. 
I hat seems to me to be conclusive ami 1 
respectfully agree vith that vipu- and 
think that that is the ])ruper constriK-t ion 
of the Statute. In myo]iinion, tlierehue, 
the asst ssee is liable hu- a>.sr .ssnient in 
respect of all tlie bungalows referred to in 

the case. 

I he next jiointis wliethei’ tlie asse.'=sment 
can be made retrnsjiective. It appears 
that in the previous year tlie Income Tax 
Officer had to consider the question and 
came to the conclusion that the Rajah was 
not assessable in respect of these bungalows. 
The section of the Knglish Act of ]‘)I8, 
s. 125. is quite clear, because it firovides 
expressly for the case wliere an allowance 
or exemption or abatement unaut Jiorised 
by the Act has been delibeiately made by 

the predecessor or the surveyor ‘with whom 

the section is concermd. the Indian i\ct 
(s. 34) is not quite so explicit. Wliat it says 
is this. If for an}’ reast ii, income charge- 
able with income-tax lias escaped assiss- 
nient in any year or has been assessed at 
too Iowa rate, the Income Tax Officer niav 
withinayear, serve a notice.” It is sai‘d 
that ‘escaped assessment’ must mean not 
that the question has been considered and 
decided in favour of the assessment but 

that the Income d’ax Officer lias omiip’d to 

consider the question at all or was unaware 
of tlie existence of the propei ty now sought 
to be taxed and, therefore, Jiassed it over and 
that it does not apply to cases where the 
Income Tax Officer on consi<ieia(ion came to 
the conclusion, e.i hypotlicsi an c*rroncous 
conclusion tJiat the propeity in quest ion 
was not assessable. It seem.s to me tliat 
that construction is forbidden by the alter- 
native case put in tJie section ; where the 
income has been assessed at too low a rate” 
that cannot be a matter of mere inadveit- 
ance, that must refer to a deliberate 
assessment made by tlie Income Tax Officer 
in the preceding year with knowledge of 
the facts and circumstances. It appears to 
me that a similar view must be taken of the 

previous words (‘escaped assessment ’) and 

that it applies the cases where the Incom^» 
Tax Officer had deliberately adopted an 
erroneous construction of the Act just as 
much as to a case where the officer has no^ 
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f'oiisiAlered the matter at all. hut simply 
(')nutted the assessable property from Ins 
view and from liis assessment. In my 
opinion, the (piestions refei're<l to ns must 
both be answej-ed adversely to the assesses 
and it must be lield that the ju-operly 
rel'ei’red to us is not property describal)Ie 
as vacant duriiur the year of assessment 
and that there is uuthini^ in the Statute to 
])rcvent the Asses>in" Ollicer from recover- 
ing income-tax for the ])revious year as 
allowed bv s. Mb 

Rs. 150 will be allowed for costs in each 
case. 

Beasley, J.— I agree. 

V. N. V. 

z. K. Order a<‘cortl inifUj. 


OUDH CHIEF COURT, 

SneoKD Civil. Appeals Nos. iMO an*d 251 

OP l'.)2b 

November 2.'>, 1025. 

Present: — ^Ir. Justice Misra. 

C/ia iid/nna' (JAJRAJ SINGH — PuaIntipp — 

AI'PELI,.VNT 

versus 

NANIir SINGH AND ANOTHER — Hependants 

— Respondents. 

Ajfpr.nl. ttccnii'l ~ Cn.itom. ipn 'ition of Waj ii)-ul-ar;', 
cnti'n in, f’duc of b' iivliifj of fact — hitei'fcrence by 
It 1-lh C >'1 rl. 

■fill’ «lii<‘stioii whether an {‘iitry in a wajih-ut-ar^, 

( veil if unrt‘l)uUe({. i> or i.*> not suilieieut proof of the 
cusl'Mi iveilod therein, i.'^ a (lucslion of fact and oan- 
lajl I* ' ai;it it(>d in s.'cond appeal. | p. t) 12, col. 2.J 

It '•umc't be laid down as a jifoposition of law that 
an entry in a iciijih-nl-arz. if not rel)utted. mnst b* 
aceci)tcd as sullicicnt i)roof of the custom recorded 
therein. Ip. f)Io, col. 1.] 

p’as(*-law referrcfl to.] 

Second appeal against the judgment and 
decree of the Subordinate Judge, Unao, 
dated the 12tli March l‘J24, reversing that of 
the Munsif, Safipur, dated the IDth Decem- 
ber 1923. 

Mr. Motilal Suksena, for the Appellant. 

Mr. S. M. Ahmad, for Respondent No. 2. 

JUDGMENT. —These two appeals 
arise out of two suits for )re-einption 
brought by the plaintiff-appellant on the 
basis of two mortgages, one executed on the 
14th April 1923 by Musammat Janata de- 
fendant No. 2 and Jodha Singh, defendant 
No. 3 in favour of Naiihu Singh defend- 
ant No. 1 and the other executed on the 
14th July 1923 by the same Jodha Singh in 
favour of the same Nanhu Singh. The 
plaintiff alleged that according to the 
custom recorded in the xvajib-td’ars pre- 
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emptioii could be claimed in r^^gard to mort- 
gage transactions. The defendants in both 
the suits denied the custom and contended 
(hat even if such a custom be estaiJished it 
was unreasonable and could not be enforc- 
ed. 

The Trial Court, the Munsif of Safipur, 
Imld that the custom was established but he 
held lliat the custom was au unreasonable 
one and should not, tiierefoie, be enforced. 
He thereupon dismissed both the suits of 
the plaintiff. 

On appeal the learned Subordinate Judge 
of bnao held that custom was not establish- 
ed and without going into the question as 
to whether the said custom was reasonable 
or otherwise lie dismissed the plaintiff's 
appeals. 

In second appeal it is contended before 
me that the learned Subordinate Judge was 
wrong in linding that the custom had not 
been established. In my opinion the finding 
of fact arrived at by the learned Subordi- 
nate Judge ill appeal is binding upon me 
and I cannot disturb it in second appeal. 

It is contended that the learnedSubordinate 
Judge should have accepted the entry in 
the wajib-ul-arz as snlhcient i)roof of custom 
especially in view of the fact that no evi- 
dence in rebuttal had been given by the re- 
spondents. I cannot accept this contention 
It was held by the late Court of the Judicial 
Commissioner of Oudh so far back as the 
year 1901 in the case of Pr<iyi v. Baiju (D, 
that the question whether a single ivajib-ul- 
arz, even if unrebutted was or was not suffi- 
cient proof of a custom entered therein, 
could not be agitated in second^ appeal 
inasmuch as it could not be considered a 
question of law but was one of fact.^ There 
in his judgment on pages 77 and 78*, Mr. 
Spankie, A J. C., observed as follows; 

“It follows from what 1 have said above 
that the question, whether a particular 
wajib-ul-arz is sufficient proof of a custom 
recorded in it, is a question not of law, but 
one of fact, as it is a question as to the weight 
or value to be attached to it. The District 
Judge held that the wajib-ul-arz in this case, 
if not rebutted, was conclusive proof of the 
custom. Here I think that he was wrong^ 
But he has also looked at the wajib-ul-ar*.^ 
in another wa}’, that is to say, in the vva> 
in which I think he should have looked a 
it, namely, to see what weight should e 
attached to it as proof of the custom, mere 
(1) 4 O. C. 71. — 

’'Pages of 4 O. C. — 
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ly as a piece of evidence. Looking at it in 
that way he was of opinion that the entry 
in it was sufficient proof of the_ custom, if 
the entry was not rebutted. Sitting as a 
Court of Second Appeal, 1 am not competent 
to consider whetlier the District Judge 
should or should not have attached as much 
value to the wajib-ul-arz as he has done, 
dealing with it on the assumption that it is 
not conclusive proof, even if not rebutted. 

This has been the accepted view of law 
all along in the Province of Oudh. In 
Lalman v. Nand Lai (2) Mr. Lindsay, A.J.C , 
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in rejecting the bare entry in the rvajib-ul- 
relied upon by the api)ellantas suilicient 
proof of the custom. It was for him to 
accept it or to reject it. If he has rejected 
it his decision cannot be disturbed in second 
appeal. In my opinion it is not oinui to the 
appellant to ' contest the, linding of fact 
arriveclat by the learned Subordinate Judge 
in second ai>peal. 

The ai)peals fail and are, therefore, dis- 
missed with costs. 

Appeals dismissed. 


held that the question whether or not a 
custom exists is one of fact and it is not 
competent to a Court of Second Appeal to 
consider the credibility of any particular 
evidence which has been put forward in 
proof of the issue. To the same eftect is the 
decision of the Allahabad High Court re- 
ported in Hashim. All v. Ahdur Halirnan 
(3). In Ram Kuviar v. liar Prasad (4) 
Cuming, A. J. C., held the same view. 

On behalf of the appellant leliance 
was placed upon a recent ruling of their 
Lordships of the Jh'ivy Council reported 
in Balgobind v. Badi'i Prasad (5). It is 
no doubt true that in that case their 
Lordships of the Privy Council con- 
sidered the wajib-ul-arz to be sufficient 
proof of the custom relied upon. Ihe 
two Courts in India had dilTered upon 
the question of custom and their Lordshii)3 
were called upon to decide the ([uestion as 
a question of fact. That case cannot be 
considered to be an authority for the pro- 
position that in every case it should be held 
as a matter of law that an entry in the 
wajih-ularz if not rebutted must be accept- 
ed as sufficient proof of the custom recorded 
therein. That this is not so would be clear 
from another decision of their I.(Ordships of 
the Privy Council in Anant Singh \ . Durga 

Singh (0,. . . 

Sitting as a Court of Second Appeal it is 
not my duty to consider whether the learn- 
ed Subordinate Judge was right or wrong 


i2) 20 linl. Cue. 89-1; 17 (), O. 1. ^ 

1.3) 26 A. G98; 3 A. L. J. 407; A. W . N. (1900) - 

(1) 7G liui. Can. 1021; 9 O. A A. L. U. 018; (I92u) 

A. 1. U. (O.) G4. 

(5) 71 Ind. Cas. 149; 2G O. C. 217; 21 A. L. J. 
(1923) A. 1. K. (P. C.) 70; 9 O. & A. L. 

L J. 2S9; 45 A. 413; 38 C. L. J.302; (1923; M W. 
N. 799; 33 M. L. T. 317; 10 O. L. J. 3G8; uO I. A. IJO; 


29 e. W. N. 4G5 (P. C.). 


(bTG lnd:Cae.;b7;32A. 3G3; 14 C W 770; 12 
C. L. J. 3G; 7 A. L. J. 701; 13 O. C. 103; 37 I. A- 191; 
12 13om. L. K. 501; 8 M. L. T. /9; (1910) M. NA . N. 
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MADRAS HIGH COURT. 

Second Civil Appeal A'o. 711 op PJ24. 

August 11, 1925. 

Present. Mr. Justice Phillips. 
VASTEVA HOLLA and another— 
Dependants — Appellants 

versus 


P. MAHABALA KAO— Plaintipf— 

Kbspondbnt. 

’rrau.ycr of Property .^Ict (/P of ISSJ), 70— l\c- 
demplion suit Mortoaocc in posscssion-^IAability to 
pay enhanced asstssincnl - Costs. 

in tiu; absence of a contract to the contrary, a niort- 
gagoe in jmssession is bound to pay enhanced assess- 
inent on the mortgaged property, ai)art altogether 
from tlie pro\-isions of s. 70 of llie Transfer of Pro- 
perly Aet. IP- 944. col. 1.] 

\bid Husain Khan v. Kaniz Fatima, 80 Ind. Cas. 
1019; IG A. 209; (1921) A. 1. K. (P- C.) 102; 10 U. eS: A. 
L K. 281; 22 A. b J. 284; .31 M. L. T. 78; 19 L. W. 
703- 27 d. C. 72; 11 O. L J. 427; (1924) M. W. N. 057; 
*>9 C W. X. 214; 51 1. A. 157; L. K. 5 A. (P. C.) 212; 1 
(). W. N. 33 (P. C.). relied on. 

In a redemption suit the mortgagee would ordinarily 
he entitled tohisco.sts but this is subject to the dis- 
cretion of the Court where he rai.ses questions which 
involve a denial of the mortgagor's right to redeem, 
(p. 911. col. 2.] 

Second appeal against a decree of the 
Court of the Subordinate Judge, South 
Kanara, in A. S. No. 89 of 1923 (A. S. No. 294 
of 1922, on the file of the District Court, 
South Kanara), preferred against that of 
the Court of the District Munsif, Kunda- 
pur, in O. S. No. 594 of 1920. 

^Ir. K. T. Adiga^ for the Appellants. 

Air B. Sitarama Rao, for the Respond- 


ent. 

JUDGMENT. — In this appeal against 
a redemption decree, the defendants, mort- 
gagees, raise three points for consideration. 
The first point urged is that the mortgagees 
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money and it washifl duty to see thatBrinda- 
ban actually received the amount. 

The prosecution case is that the appel- 
lant having drawn the money by a cheque 
in his own name, an'ainst the rales, had it 
paid into his own shoj) and embezzled the 
amount. The a()pellant denied the alleged 
payment into his shop ami pleaded that 
the practice was that all the money drawn 
from the Treasury in the names of tlie Pre- 
sident or the Secretary “never remained 
in their custody but was handled by the 
accountant Xarayan Prasad” and tiiat Xara- 
yan Prasad liad informed him that the 
money was i)ai(l to Ihindaban who had 
come for it. 

That the appellant was guilty of a breach 
of the Municipal Account Rules and had 
incurred a lialulily for the amount, is 
admitted and in fact he made good the 
amount after the Poli<'e inquiry commenced. 
The question now is whether he dishonest- 
ly converted the amount to his own use 
and is. therefore, criminally liable. In para, 
h of his judgment the Additional Sessions 
Judge says ; — 

“Now the cheque is drawn in the name 
of the Secretary the voucher is signed 
with the words ‘contents received’ by the 
Secretaiy ; therefore, clearly the Secretary 
is responsible for seeing that this sum 
reaches the proper hands and is duly ac- 
counted for. In fact the note to Account 
Rule 20 mentioned above lays it down so. 
Hence the Secretary is responsible to make 
good the amount but that is not sufficient 
to render him criminally liable under 
s.^40!J. But when in addition to these facts 
there is evidence to show that he did 
actually receive the money and paid it 
into his own shop, then if evidence can 
be believed the liabilitj^ of the Secretary 
becomes more than a mere book liability 
and the burden of proof is shifted to him to 
show that he used tins money honestly, 
otherwise a clear presumption can be drawn 
that his action was dishonest.” 

This is a correct statement as regards 
the law and the factswhich, if proved, would 
establish criminal liability. 

The evidence to prove that the appellant 
received the money and paid it into his 
own shop is that of Xarayan Prasad (P. 
W. No. 12), Lachman Singh [P. IV. No. 10) 
and Munshi Lai (P. W. No. 9). I agree 
■with the remarks of the Additional Ses- 
sions Judge in para. 11 of his judgment 
that the posecution case rests principally 


on the evidence of these three witnesses, 
and that without their evidence the rest 
(f the case would not be sufficient to 
convict the accused of a crime although 
he would still be guilty of gross irregulari- 
ties. 

The Additional Sessions Judge obseiwes 
in ]>ara. 9 '' 1 ) with regard to the evidence 
of these witnesses that there are various 
discrepancies in it, but he thinks they are 
of a minor nature and attaches no import- 
ance to them as the events, the witnesses 
s[.ieak to. hapf)ened a year before and on 
important points they tell indentically 
the same tale. Exception is taken hy the 
appellant's Pleader to this view of the evi- 
dence. 

No doubt the witnesses agree in saying 
that the money was paid to yambliu bro- 
ther of the appellant at his shop but with 
regard to !he circumstances immediately 
preceding the payment and the circum- 
stances, under which they came to be pre- 
sent and the ]»ayment was made, the state- 
ments are discrepant and unconvincing. 
I'urther the story of the witnesses before 
the Additional Sessions J udge dilTers from 
their stoiy before the Committing iMagis- 
trate, I need not refer to the discrepancies 
in detail but they aj)t>ear to me to be too 
serious to be overlooked. 

The reasons alleged by Narayan Prasad 
and Lachman Singh for their going to 
Nikalganj and thence to Sambhu's shop are 
not convincing. 

Before the (^immitting ^fagistrate Nar- 
ayan Prasad said that he actually went into 
the shop to see if iMunshilal paid tlie full 

amount to Sambhu or not and that he sa\V 

him pay Rs. 300 in full. In fact he tried 

to make out that he and Munshilal both 

counted the money and made the pay- 
jnent. Before the Additional Sessions 
Judge he says that he remained standing 
outside the shop and Munshilal went inside 
and paid it. 

All that Lachman Singh states as to the 
payment of the money is that he saw Narayan 
Prasad and Munshilal go into the shop 
to pay the money. He says he went to 

Nikalganj to see if the cashier Gourishankar 

was there as he wanted to ask him 
could find time to go to the Town Hall 
and receive some money. He found me 
cashier there and never asked him wnat 
he had come to ask him though he waited 
there for an hour. He enquired of MunslUr 
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lal what money he had with him and the 
latter said “Ks. 300.” 

Munshilal is the chapi'asi who brought 
the money from the 'treasury. He says 
that when he brought it he went to the 
office to Narayan Prasad to show him tliat 
he had got it but Xarayan Prasad was 
not there. He then went to tlie Court and 
from there with the appellant to his (the 
appellant's) house about 4-30 p. m. The 
appellant did not take the money at his 
house but asked him to take it to Xikal- 
ganj wffiere they stopped till 0-30 p. m. Then 
they w'ent to Sambliu's shop and he paid 
the money to Sambhu in the presence of 
Narayan Prasad. 

it seems somewdiat curious that if the 
appellant wanted to misappropriate the 
money as, it is suggested, he wished to 
do from the very first, he should not have 
taken it from Munshilal at his own house 
when there would be no witnesses other 
than Munshilal but should have had it 
deposited in his shop as narrated by the 
witnesses. The appellant's shoj) is situated 
on the shortest way from his house to 
Nikalganj. If the money was to be deposit- 
ed in the shop it would have been more 
natural to have it deposited when the ap- 
pellant and Munshilal went to Nikalganj 
from the appellant’s house. But tliis was 
not done and according to Munshilal a cir- 
cuitous way was taken without any apparent 
reason. 

The witnesses speak of Munshilal having 
Rs. 300 and of paying that amount to 
Sambhu. It is difficult to see how Munshi- 
lal could have got Ks. 300 from the Treasury 
as he says he did. Tlie cheque was 
for Ks. 332-14. A sum of Ks. 43-13 had 
to be sent to the Treasury at the same 
time as the cheque was sent for being 
cashed. Apparently this sum w'ould not be 
sent to the Treasury simply to be brought 
back as part of the amount of the cheque 
and according to Narayan Prasad it was not 
sent. The amount, therefore, which could 
have been brought from the Treasury by 
Munshilal could in no case have been more 
than Ks. 289- 1. Narayan Prasad had before 
the Committing Magistrate said that only 
Rs. 257 had been from the Treasury after 
deducting Rs. 43 which were to be deposited. 
This statement he corrected before the 
Additional Sessions Judge by saying that 
only Rs. 32-14 were deducted at the 
Treasury. This corrected statement is no 


017 

more true than the one before the Commit- 
tiug Magistrate. 

The Counsel for the Crown admitted in 
this Court that no reliance can be })laccd in 
Narayan Prasad’s oral evidence, nor did lie 
rely on tlie evidence of Lachman 8ingh 
and ^lunslulal in the course of his argu- 
ment. 

In my opinion it is not safe to rely upon 
the evidence of these witnesses and the 
jniynient of the money to Sambhu at (he 
appellant's shoj) is not jiroved thereby. 
This finding suilices to dispose of tlie case 
against the aj)i)ellant. 

The accused’s explanation tliat the money 
drawn from the Treasury in the name of the 
Secretary or President used to remain with 
Naravan Prasad who disbursed it and that 
Narayan Prasad told him that he had paid 
tlie amount to Brindaban is not altogether 
improbable. In some instances Municipal 
money appears to have remained with 

Naravan Prasad or to have been brouirlit 

» ' 

to him and disbursed \)y him or under his 
directions. See the evidence of IMunshilal 
( P. W. No. page 102 of the Additional 
Sessions Judge's record, Lachman Singh 
(P. W. No. 10) page 103 reverse, Jugal 
Kishor Dixit (P. \V. No. 11) page 105, LaIJi 
(P. W. No. 13) page 113; see also the evi- 
dence of Culam Ali (P. \V. No. 5) a store 
keeper, who states that Narayan Prasad 
paid him for goods sold to the Municipal 
Committee by him and his uncle and took 
receipts for the payments, or Laxmi 
Narayan (D. \V. No. 7) a Municipal member 
who says that he signed for the Secretary 
in his absence a cheque which was in the 
name of the Secretary but never saw the 
money or knew to whom it went and that 
the disbursement account on tlie back of 
the cheque was signed by Narayan Prasad. 

1 see no sufficient reason to distrust tliese 
witnesses. 

(Kxhibit P-IO) the auditor's report para. 4 
shows that the accountant received amounts 
which the cashier sliould have received 
and delayed crediting them. Admittedly 
Narayan Prasad paid up certain amounts 
in respect of pension contribution alleged 
to have been received by him. He admits 
in (Ex. D-3; “it was my neglect that X did 
not deposit the pension contributions at the 
proper time." In Ex. D-4 he wishes it to 
be understood tliat the money remained 
with him for a long time. 

(Exhibit D-15) is a note written by the 
appellant enquiring why the amount 
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Ks. .)( 0 \v3s di'fiwn in the Stcrcttirv s nan'iC 
and not in J^rindalian and in whoso pir- 
senoe it. was j^aid to the laUi-r. ' iwdiil-it 
r> 1) is a reply to this note iw Xaiayan 
Fi'asati whi-rein he says that the money ^vas 
paid hy tlie appellant in his p'reser.ee aiul 
that ot .Munshilal. The entpiiry and the 
answer A\ere wj itten on the saint* paper hut 
in puisnanoe of seme Jo( li>h tat-iies they 
were detached from each othf-r and pj'o- 
duced in C’ourt at different tinics. 'The 
figure of Rs. oOO ajipears to Ije an inter- 
polation in both e.\hil)its. Tiie Addil ional 
Sessions Judge suggests the extdanation 
that ^they really referred to tlie amount of 
Rs. 350 admitted hy Fbindaban. Rut this 
cannot l)e correct for there was no need for 
the appellant to make any enquiry ab-mt 
that amount and it is not the explanation 
of Xarayan Prasad who states that he wrote 
(Ex. D-l) becau-e the fipi.ellant implored 
him to write it in order to save him. 
Though suspicion may not unreasenahly he 
attached to these exhibits, they, like' the 
entry against Rrindaban’s name in (Rx P-ap 
the advance ledger, tend to support the 
accused's explanation and in any case to 
assign to Xaiayan Prasad the character of 
an accomplice. 

'J'he Counsel for the Crown relied on 
certain circumstances ai^pearing against the 
appellant and I will briefiy refer to them. 

An entry showing a credit of Rs. lT6 in 
the appellant’s name appears in tlie account 
book of his slioi> (Ex. P-.S). it is suggested 
that this is the misaptu’opiiatefl money. 
The entry is not for Rs. 300. The appellant 
was not asked any explanation about it and 
no importance can be attached to it. 

The account of the 8th June 192-1 is 
written on two pages facing each otlier and 
some intervening pages are missing. But 
no definite conclusion can be drawn from 
them against the appellant. Pages have 
similarly been missing in other jilaces in 
the account book. J’here is no evidence to 
show that it was in this book that the entry 
of the Rs. 300 said to have been paid by 
iMunshilal was made. 

The voucher (Ex. P-3A) would be piepar- 
ed and other entries regarding the items 
which went to make up the total amount 
of the cheque would be n.ade at the same 
time as the cheque was signed or before, 
and no iuference of money having been 
actually received can be mad.e from them. 

No importance can be attached to the 

evidence of Brindabaa or to the fact that 
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no payment of Rs. 300 appears in his book 
'l>x. P J). It is clear from the entry on 
the leverse of page 10 of this exhibit that 
Riindabau has been fabiicaiing evidence 
against the appellant. An entiy dated the 
I Jrh December li)i^4 mentions that on that 
day at a meeting of the .AJunicipal Com- 
mittee at which S members named in the 
eniiy were present the appellant admitted 
that he had spent the nionev on the work 
of the and that he would account for 
It. llie ininutes of the proceedings of that 
meeting in (1.x. D-10) show that only four 
members were present and the meeting was 
a'.l journed for want of a quorum. Brindaban 

presented the application 
(Dx. l^Dat that meeting and Girdharilal 
he says, was present at it has been 
examined to prove the presentation. The 
A d d 1 1 1 on a 1 h ess ions J u d ge ti n d s that 
Giidharilal was not present at the meeting 
but aiq.)arentl.\' thinks on the basis of an 

nniusiihed assumption that another appli- 
cation vas presented at some previous 
meeting when Girdharilal was present, that 
these wnnesses are mistaken and are not 
deliberately sp^akingan untruth. 

It may be that the accused and Xaravan 
irasad in conspiracy acted dishonestlv in 
vluch case the accused’s guilt would ‘not 
be any the les-s but this had neither been 
the prosecution case nor proved by the evi- 
dence on the record. It may also be that 
le accLi.sed never realised the responsibility 
ofhisollice and left all matters other than 

the prestige of It to Xaravan Prasad, vho 
vasan old and experienced servant of the 
Aiunicipal Committee. 

\ attention of the learned 

Additional .Sessions Judge who tried this 

hwHppH h" probably pre- 

judiced the accused and detracts to seme 

extent fioni the weight to which his iudg- 

Hon hvT) r ® ‘he e.xabn* 

ion by the C ourt on the 29th June 1925 of 

rtp'ro'^^ i^i'ing otricer in which overruling 

^bdch brings out matters 

to^hP 13 alleged to have stated 

to the Police beiore his arrest. The object- 

fion was overruled on the strength of 

Emperor j Buridhu (1; and Ganpali v. 

Emperor (i) These cases were, hWever, 

Pd"in^ P- C- "-as amend- 

1 ^ D 1 bnder the section as it now 

stands the statement was inadmissible. 

(1) r> X. L. R. 51; 0 Cr. L. .T j.-jj 
■2; Sind. Ca8. U$l; 6 X. L. r] igO; 12 Cr. L, J, 


CO. 
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The appellant is acquitted. He and his 
SjLireties are discharged from their bonds 
from this date. 

z K, Appeal aUoirecL 
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BOMBAY HIGH COURT. 

C’kiminal Applications for Revision’ 

Nus. 83 AND 84 OF 1925. 

August 27, 1925. 

Presevt: — Mr. Justice Fawcett ai.d 
Mr. Justice Madgavkar. 

B. N. GAMADIA and others— Acocsed 

versus 

EMPEROR — Opposite Party. 

FactoMes Act (XII of lOII), ss. 20, U (i\)-Parti- 
tio 7 i between room containino ped-end o f cotton-opener 
and press room, nature of — Doo?* in partition, effect of 
— Offence - Interpretation of Statutes -Penal Statute 
• — Criminal Procedure Code ('.-Ic/ t’ o/ ISItS'), s. -Mt? 
Summons case — Failure to examine accused, effect of-- 

JlleqaVty. , . . 

Til"* omission in a summons rase to comply with 
the provisions of s. of the Cr. P. C. constitutes 
an illegality which vitiates the trial and not a mere 
irregularitv. Such an illegality cannot V)e waived by 

the consent of the accused or his legal repivscnlative. 

ip. 950, col. 2.] 

An occupier of a factory means a person who is 
in actual possession and control of the factory, [p. 

951, col. 1.] . . . • * 

The intention of s. 20 of the Factories Act is that 
there should be a separation of women and children 
from the room in which the main body of the cotton- 
opener is and tliat there should not be a (^lircct moans 
of access to that room. The partition intended bv 
the ssetion is one which should prevent the access of 
a woman or a child from the room in which the feed- 
end of the c >tton-opener is at work to the adjacent 
room in which the rest of the cotton-opener is. W here 
there is a door made in such a partition and that door 
is shown to open at a particular time or even although 
it is shut, yet it is not locked or other efYeetive means 
taken to prevent its being opened by a woman or 
child wishing to get into the press room then the 
partition is on the same fooling as if it had a gap in 
It which would not effectively separate women and 
children from the press room; and there would be a 
contravention of the provLsions of s. 20 of the I'ac- 

tories Act. [p. 0r)2, cola 1 A 2.] . , . • 

A penal Statute must be construed strictly, that is 
to say, the Court must see that the thing charged as 
an offence is witliin the plain meaning of the words 
used and must not strain tlie words on any notion 
that tliere has been a slip or that the thing is so 
clearlv within the mischief that it must have been 
intended to be included and would have been in- 
cluded if theught of. On the other hand, the p^Tstjn 
charged has a right to say that the thing charged, 
although within the w'ords, is not within the spirit 
of the onaolmeut. Hut where the thing is brought 
wtliin the words and within the spirit, n p-'iinl en- 
actment must be twnstrued, like nay other instnimeni. 
according to the fair csonimon uense meaning of the 


language used, and the Court is not to find or make 
any doubt or ambiguity in the language of a penal 
st'itntp wh^ro su^h doubt or uiuluijuity clcui 

not b' found or made in tlie same language in 

anv o! her in-^t rumont. [p, ‘.lal. c.<l 2] 

\Vh If the I.i'gisl itnrr intended to liC done or not to 
be don-' e'.n cr.iv be legitimately aseertained from 
what it has ch -s -n t » enact, eitimr in express words 
or by reasonable and neecssory iiojdication. fp. .152, 

col 1 .1 . 1 

Per Madqavkor. J.—Aa owner of a lactory wiio 

takes the risk of inserting a door in a partition winch 
separates tlie room in which the feed-end of a cotton- 
opener is from the pre=s room, must safeguard him- 
self bv so ananging it tliaf llc^ would not ennblf* 

women "r ehildreii n in.-ir v.ill lu- at the will of tins 
person wlio sujr-rvises their working, to })ass from 
th(' rooni whore the I'-ecl-eml is sitv.at"d in the n.ixing 
X'oom to tho ]>ress room. i|). 'dfi'', col. 2.] 

('’riniiiial itnis a"ainst conviclions 

and sentences passed by the Magistrate. 
First C’la«s, Jalgaon (’it\y confirmed on 
appeal bv Sessions Jiid^p, Khandesli. 

.Messrs. VeJirhtr and Vicaji, (with him 
Mr. K. -V. Koijajec), for Accused Xcs. 1 

to 

Mr. Vicaii, (with him ^Ir. K. A’. Koyajet), 

for Accused Xo. 4 

Mr. Kaitqa. Ad vocale General, (with him 
Mr. S. S. Patkcir\ Government Pleader, for 
the Crown. 

JUDGMENT. 

Fawcett, J 

for revision, Xo.s. 83 and 84 of 1920, arise 
out of n fire whic-h took piano in the Garnadia 
Press Fiintorv at RaveratllA. m. on Jan- 
uary 3 1st 1924 The lire uni'orttmately re- 
sulted in the deatli of twelve women, and 
burns and other injuries to ten 'other women. 
The Chief Inspector of Fac'ories, after an 
enquiry, sanctioned the prosecution of the 
three applicantsin Application No. 84 as 
being the occupiers of t)ie factory, and of 
the applicant Mehenti in No. 83 as being 
the manager of the same factory, on a charge 
under s. 51, cl. (c) of the Indian Factories 
Act, 1911. read with s. 20 of the same Act. 
Under these sections the occufiier and 
manager are jointly and severally liable to 
fine, if convicted, for employing or allowing 
to Avork any person contrary to any of the 
provisions of the Act ; and the allegation 
is that women were employed, or allowed 
to work, in contravention of s. 20, which 
prohibits the employment of women and 
children in the part of a factory where a 
cotton-oixener is at work. 

The trial took jdace before Mr. D’Souza, 
Magistrate, First Class, Jalgaon, and re- 
BiiUed on August 7th, 1924, in the conviction 
of all the accused under tUese sections. 
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The Cxamadias, accused Nos. 1 to 3, ^vere 
sentenced to pay a tine of Ks. 100 each, and 
.Alehenti, accTised Xo. 4. to pay one of Ks. 200. 
The .Magistrate in his judgment held 
that the fire originated in what is called 
the ’h'ress room”, that is the room in which 
th(* main i)art of the cotton-opener is con- 
tained, and that women were actually being 
employed there at the time of the 
lire. He also held that women were employ- 
ed in a room adjacent to the press room, 
styled the ‘mixing room' ; and that this was 
in contravention of s. 20, inasmucli as, 
although theje was a ])artition separating 
this room from the ]'U’ess roc^m, yet it had a 
door in it, which itself was opposed to the 
provisions of the section and which was open 
at the time of the fire. He further held that 
accused Xos 1 to 3 wei-e the occupiejs of 
thc‘ factory liable unoei- s. 4 1, as well as 
the manager Mehenti. 

An appeal was made to the Sessions 
Judge, Khandesh, who on December i!)th, 
1!)21, gave jiulgment, agreeing with the 
^^lagistrate on the main facts and the points 
of law that I have referred to and confirm- 
ing the convictions and sentences in the 
case of all the accused. 

In this Court an objection has been taken 
that the trial of the accused is vitiated by 
the ommission of the Magistrate to examine 
the accused in accordance with s. 342 of the 
Cr. P. (’. It appears from the record that 
the accused, who were represented, wished 
to put in written statements. The Public 
Prosecutor objected to this being done and 
this objection was upheld by the ^Magistrate. 

1 'nfortunately, however, the Magistrate did 
not then proceed to examine tlie accused 
under s. 342, and the defence of the accused 
was at onceopened. The Advocate-General 
for the (’rown has put in an affidavit made 
by the Public Prosecutor, Khandesh, to the 
elYect that, when the Magistrate was going 
to take the statement of the accused under 
s. 342, Or. P. C., Mr. Vicaji, Counsel for the 
first three accused, got up and said that 
he was going to put in written statements 
on their behalf as also did the Pleader for 
accused Xo. 4 ; that the Public Prosecutor 
having objected, Mr. Vicaji and the Pleader 
for accused No. 4 said that, if written state- 
ments were not allowed to go in, they 
would ask their clients to refuse to make 
any further statements ; and also that one 
of the accused was not present, as his at- 
tendance had been excused. Mr. Vicaji, 

who represents accused Nos. 1 to 3 here, 
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denies the truth of the main allegation, and 
it is clear that, even if it is the case that 
they made the statements imputed to them, 
this would not prevent the trial being 
vitiated hy the omission or the Magistrate. 
It has been held in many cases of which 
it is enough to refer io Fernandez v. Empero 
( 1 dealing with a summons case as is this, 
and Gnlahjap v. Ev)peror (2;, as showing 
that the omission to act upon the provisions 
of s. 342 constitutes an illegality and not a 
mere irregularity. Such an illegality cannot 
be waived by the consent of the accused or 
their legal representatives. Both the learned 
^lagistrate and the Sessions Judge have 
written long and careful judgments, and it 
is unfortunate that owing to an omission of 
this kind the time and trouble taken by 
them should largely be wasted. It is also 
open to comment that siicli an omission 
should have occurred though the Crown was 
represented by the Public Prosecutor of 
Khandesh and the accused by Counsel and 
Pleader. However, it is clear we have no 
oj>tion but to set aside the convictions, and 
the only question to be considered is whe- 
ther we should order a re-trial and if so, 
whether the re-trial should be an entirely 
new one or meiely from the stage from 
which the illegality crept in, as can be done 
under the view taken in Gulabjap v. Em- 
peror (2), and as has been done ^y this 
Bench in several previous cases. 

In legaid to this question, Mr. A>linker 
and ]\lr. Vicaji for the applicants ask us to 
consider the various other points that they 
have raised at the heai ing of these applica- 
tions, and, therefore, although we must be 
careful to avoid anything which vould in 
any way prejudice a re-trial, if ordered, we 
think that we should briefly indicate our 
views upon the other legal points that have 
been discussed before us. For instance, if 
we agree with ^Ir. Velinker and Mr. Vicaji 
that the Gamadias, accused Nos. 1 to 3, 

T ^ f 

have wrongly been held to be “ occupiers 
within the meaning of tlie Indian Factories 
Act, then obviously there would he no 
adequate ground for our ordering them to 
be re-tried. On that particular point we 
are clearly of opinion, on the facts found by 
the two lower Courts in regard to the con- 
trol exercised over this factory by the 
Gamadias, who admittedly aie its owners, 

(1) 59 Ind. Cas. 129; 15 li. 072; 22 Pom. L. R. lO-lO; 

22 Cr. L. J. 17. 

(2) 64 Ind. Cas. 669; 46 B. 441; 23 Bom. L. R. 1203; 

23 Cr. L. J. 45; (1922) A. I. R. fB.) 290. 
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that the view taken by both the lower Courts 

is correct. It was strongly contended that 
they were only controlling the business 
side of the factory, and not the mechanical 
or other detailed working "U the spot. That, 
however, is obviously insulllcient toywevent 
their being occupiers. It is unnecessary to 
discuss the various cases in which the ques- 
tion has been considei’ed by this Court. 
Mr. Velinkerin particular referred to the 
ruling in Emperor v, Ohanji (3) and said 
that these accused couhi not be said to be 

in control of the work of the factory within 
the meaning of that ruling. Of course, if 
you regard “work” in the limited sense of 
the management of the machines and so on, 
that might be a good contention ; but in our 
opinion it is clear that the word is used in 
general sense, and the \vord “workuig” would 
perhaps express its meaning a little more 
clearly. I hnd that in Rex v. (iainsford (4) 
it has been held by a Divisional Court in 
England that even a limited company can 
be “ occupiers ” under the corresponding 
English Factories Act, which contains no 
definition of the word “occupier.” Here the 
delinition in the Indian Factories Act is 
not an exhaustive dehnition, and merely 
says the word includes a representative of 
the “occupier." There is nothing in it 
which in any way limits the normal meaning 
of the word “occupier,” as indicating a per- 
son who is in actual possession and control 

of a factory. . 

The second point, that was discussed, 

was in regard to the view taken by the 
lower Courts that in order to comply with 
8 20 of the Act a partition must not have a 
door in it. The section runs as follows : — 

“ No woman or child shall be employed 
in the part of a factory for pressing cotton 
in which a cotton-opener is at work : 

Provided that, if the feed end of a cotton- 
opener is in a room separated from the 
delivery end by a partition extending from 
the floor to the roof, or to sucli _ height as 
the inspector may, in any particular case 
fioecify, women and children may be employ- 
ed in the room in which the feed-end is 

eituated.” ^ , ... 

The Sessions Judge has carefully con- 
sidered the question and takes the view that 
the oV)ject of the partition is to prevent the 
Bprea l of fire to a place where women may 
Toe working, and that a partition in which 

(.T) •i'J In<l. Ca.s. Ill; 15 Pom. b. U. 32S; 14 Cr. L. 

T. L.K. 35a. 
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there is a door which can be opened at will 
by any one is not an effectual partition 
lie ha-^ gone on to suggest vaiiovis exjiedi- 
ents by which a door can be provided, sucli 
as a lock chamber with a gap in it through 
which people couhi pass from one room to 
the other. Now it lias been pointed out that 
this is a penal enactment and that con- 
secpiently in a case wlier*^ there is a doubt 
about the language the Court sliould lean 
in favour of the accused. The Privy 
ConncW in Di/ke v. Elliott The Gauntlet 
(a)”, liave made some remarks showing how 
the Courts should construe such enact- 
ments. Thev sav (page 11)1*): — 

“Xo doubt, all penal Statutes are to be 
construed strictly, that is to say, the C ourt 
must see that the thing charged as an 
otYence is within the plain meaning of tlie 
words used, and must, not strain the woids 
on any notion that there has been a slip, 
that (here has been a casus omissus, that 
the thing is so clearly within the mischief 
tliat it must have been intended to be 
included and would have been included if 
thought of. On the other hand, the ]>erson 
charged has a right to say that the thing 
charged, although within the words, is not 
within the spirit of the enactment. But 
where the thing is brought within the 
word.s and within the spirit, theie a penal 
enactment is to be construed like any other 
instrument, according to the fair common 
sense meaning of the language used, and 
the C'ourt is not to find or make any doubt 
or ambiguity in the language of a penal 
Statute where such doubt or ambiguity 
would clearly not be found or made in the 
same language iu any other instrument. 
Then with regard to tlie question how far 

the intention and object of the Legislature 
is a legitimate aid to construction of a 
Statute, there is another useful case 
Salomon v. Salomon ct Co. fO) where Lord 
Watson thus indicated the nature and limits 

of the cannon fpage 38t) : — ^ . 

“ ‘Intention of the Tjegislature is a common 
but very slippery phrase, which, popularly 
understood, may signify anything from 
intention embodied in positive enactment to 
speculative opinion as to what tlie Legisla- 
ture ]>robably would have meant, although 
tJipre ha^ been an omission to enact it. In 
.s' (IsT-M 1^4: •llb.J. Ad.n. 05; 20 b T. 

Si; r,n I,. .T, Cl>. .IS; 75 L. T. 120; 

■15 \V li 

(1S72> 4 V. 
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a Court of Law or Equity, what the Legis- 
lature inten<]ed to he done or not lo be done 
can only be legitimately avScertaiiied from 
that which it has chosen to enact, either in 
express words or by reasonable and neces- 
sary implication.” 

Applying these remarks to s. 20. it seems 
to me clear what the Legislature is shown to 
have intended is that there should be a 
separation of wonjen and cliildren from the 
room in which the main bodv of the cotton- 
opener is. and that there should not be a 
direct means of access to that room. The 
learned Sessions Judge may be correct in 
saying tliat the object is to prevent the 
spread of lire to a place wliere women may 
be working, but it is not necessai3* to 
speculate whether exactly that is tlie object 
or not. So far as the section goes, it meie^v 
enacts that women or children should either 
not be in the part of the factory where the 
cotton-opener is at woik at all, or if a 
woman or child is so present they should 
be separated, that is to sa\’, hcdd back 
from being present in the part of the room 
where the main part of the cotton opener 
is at work. The fact that provision is made 
for the paj’tition extending from the lloor 
to the roof, or to a heiglit allowed by the 
Jns|:>ector, without any corresponding pro- 
vision as to the extent of the partition 
being possibh" less than the whole breadeh 
of the room from one side wall to tlie other 
is suflicient, in my opinion, to show without 
any straining of the language of the Legisla- 
ture, that the partition intended is one 
which should i)revent the access of a 
■woman or child from the room in which 
is the feed-end of the cotton-opener at work, 
to the adjacent room in which the rest of 
the cotton-opener is. Tlierefere, wldle we 
do not think it necessary to go as far as 
the Sessions Judge and say that a partition 
can never have a door made in it (at any 
rate, so long as the section itself does not 
say that and no rule under s. 37 is made 
to'tbat effect) yet we do agree with the 
view taken by the lower Court, so far as 
it held that, if there is a door made in such 
a partition and that door is shown to be 
open at a particular time, or even aIthous?h 
it is shut, yet it is not locked or other 
effective means taken to prevent its being 
opened by a woman or child wishing to get 
into the press room, then the partition is 
on the same footing as if it had a gap in it, 
which would not effectively separate women 
and children from the press room, and 
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there would be a contravention of the pro- 
visions of s. 20. The lower Court has held 
certain facts proverl, which in that view 
clearly amount to an offence under s. 20 
read with s. 41 (n), and the above remarks 
are in no way meant to cover the question 
whether those facts are or are not proved. 
But the view we take i.s certainly one 
which supports the prosecution rather than 
the def'-*Mce. in s > f ir as it iris's against the 
contention tliat was put before us bj’ Mr. 
V al in ker on t his partirnlar point. 

In regal’d to the finding of the learned 
Sessions Judge that women were actually 
em}*loyed in the press room objection is 
taken tliat hisacceptance of the testimony 
of eye wit nesses to the fact is based on a 
supposition as to what those women were 
doing, for which there is no support of any 
direct testimony, and amounts to mere 
conjecture, and also that in making that 
supposition he differed from the view 
which the 1 ryine Afaeist rate took and made 
out a new case whicli the accused had not 
the opporliinifv of meaning at the trial, 

I am not satisfied that that objection, at 
ain" rate in this particular case, would 
justify our going into questions of fact, 
a thing which this Court will only do for 
very strong reasons. For altliough a de- 
duction is necessarily on a better footing 
if it is based on oral testimony in a case, 
yet it is difficult to say that a deduction 
ma\' not })e based upon circumstantial evi- 
dence and probabilities; and if the sup- 
position of the learned Sessions Judge is 
analysed, it can probabh' be brought 
under that category. But it is unneessary 
for us to consider this question in detail, 
for if a re-trial is ordered, the accused will 
have ample epportnnity of meeting the 
partieidar point, which is elaborately dis- 
cussed in the Sessions Judge's judgment. 

On the main question as to what our 
orders should be, we think that this case 
cannot be dealt with as a trivial one. 
The case is a serious one so far as it arises 
out of a fire actually resulting in several 
deaths, and it was treated as a test case at 
the request of the accused, and other 
similar charges against them have been 
held over pending its decision. The 
Advocate-General has also told us that 
there would be difficulties in the way of the 

prosecution getting all the witnesses who 
gave evidence at the trial, as some of them 
have disappeared. We think, therefore, 

that, under the circumstances of the cdse, 
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■weshonld directa retiial ar.d that that 
re-trial should take placo fi‘< ni the stage on 
May 2(3, 1924, uheii the Trying ^lagistiate 
omitted to examine the accused. I'liis 
will hoAveycr 1 o. c f course, subject to the 
right of tlie accused under s. 3130, if the 
trial take<^ place liefore a Magisliate other 
than ^Ir D’Souza, to demand that tlie ito- 
secution witne.-ses should he re summoned 
and re-heard. We understand that Mr. 
D'bouza is no longer in service and, there- 
fore, the re-trial must take place before 
the present First ('’lass Magistrate, Jalgaon 
citv, or such other First Class Magistrate as 
the District Magistrate, l^ast Khandesh, 
may appoint. 

The conviction and fine are set aside and 
we order that the fine, if paid, should he 
refunded to the several accused. 

Madgavkar, J.— I agree with my 
learned hrother and desire to add a few 
words. The view of this (''curt in Fernon- 
dez v. Ernperoi' (1) and Gulahjap v Emjeror 
(2) that s. 312 of the Cr. P- C. is mandatory 
and that in a summons case, the omission 
to examine the acc used is an irregularity 
which vitiates the tiinl is aflirmed ity all 
the High Courts: Oulzari Lnl v. Emperor 
(7), Ewperor v. Alimuddin Nikor (?>), Iv re 
Vorisai Rather t9), Rarihn Bhinnij v. Em- 
peror (10) and Entu Santal v. Em])eror {l\). 
Accordingly I must also express iny regret 
that, apparently in the heat of the cpiestion 
raised before the Tiying Magistrate as to 
the written statements which the accused 
are not as of right entitled to put in, this 
section and this ruling of 1921 were com- 
pletely lost fiiglit of hy the Magistrate, and 
the Counsel and Pleaders on both sides 
failed to draw his attention to it. dhe 
result is still further dela}’ in a proceeding 
already for too protracted. 

Various other points of law have been 
raised, necessary to consider on the ques- 
tion of re-trial. The partition must extend 
the whole breadth of the room and its 
height up to the roof is expressly i>rovided 


(7) 71 Ind. Cas. 51; 40 C. 1075; 24 Cr. U d. 3; 
(1023; A. I. K. (C.jl0t;30 C. b. d. 31. 

v8) 85 Tnd. Caa. 010; 52 C. 522; 20 C.W . N • 2.il ; 41 
G. L. J. 101; (1025) A. 1. U. (O.) 3G1; 2l» ( r. P. J. 
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(0) 73 Ind. f'as 1G3; 4G M. 419; 14 T.. -T 

L. W. 722; 32 M. L d 385; (1923 M. W. N. 4m; 
(1923) A I. R. {M.)CnO: 24 Cr. L. J. 517; 

^ (10) Ind. Caa. H; 5 V. P. J. 43): -I (. r P- J 

70'). i P. I.- '1‘. 2H. - ^ OQO 

(IP Cl lud Gas. 705; 0 V. L. J. Uf, 2 P. P. T. 288; 

22 Cr. L. J. 417, 


bv the section. Bevond this s. 20 of the 
Indian I'aetories Act does not cuduin 
muteii;ilsto enable the Courts to pre^cjibe 
the quality or detail.s of such a im tition 
ami in tlm absence of express word'; al so- 
lutely excluding a door the existence of a 
door i}iso facto need md pei haps ne(•p^sal•i- 
ly cause a partition to cease to 1 e so 
But, on tlie otiier hand, the paiiition may 
be of such matiu’ials ru’ the door of such 
dimensi(uis that for all prac'ical j uiioses 
the safety of women and children, wldcii 
is the paramount object of s. 20. may he 
seriously in danger, the luirlition 1 iit a 
nominal partition and the section rendered 
nugatory. To such a construction tlie 
Courts would not willingly lend themselves. 
It appears to me, therefore, tliatanouner 
who takes the risk of inserting a door 
must safeguard himself by so ai-ranging 
it that the door would not enable wcaueu 
or children at their will or for the n atter 
of that at the will of the person who 
supervi'^es l heir woikiug, to pass from the 
ro()m where t he feed-end is situated in the 
mi.xing room to the juess loom. In the 
present ease, for instance, it is in evid( nee 
that until Xovember 1023 the ])aitilion 
made was of liaiuhcos aud that the Factoiy 
Insp'^clor drew tlie attention of the rccu- 
piei.s and suggested a coinigated iron- 
partition, wliicii tlie latter accepted. If, 
at the same time, the manager had inform- 
ed the Factory Inspector of the door that 
he designed to make and satislied him that 
the existence of the door was not contiary 
to tlie siiirit of the provisions of the section 
and had formally obtained iiis sanction, it 
would hardly have been o])cn to the jiro- 
secution in this case to rely upon the exist- 
ence of tlie door as a fact in the jiresent 
case against the accused. 

On the other findings of fact in the 
present case, namely, that the door was 
open, the fire originated and the women 
were in the press room, which sulliced for 
a conviction, the question of door in the 
partition was not material. 

Whether accused Nos. I. 2 and 3 are 

“occupiers” is a (iueslion of fact which the 
lower Courts were entitled to consider on 
the evidence and to jircfer the forms and 
correspondence signed ante lilem moiam by 
accused No. 4 that accused Nos. I, 2 and 3 
were the oecupifis in irefeiet^ee tr> his 
present position, that he was the occupiex 
and not the other three accused. 
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On the anestion of law, the wordings of 
s. 2, cl. '.b), that the occupier includes a 
managing agent, of s dd (2), and ol s 41 
that the occupier and manager sluili he 
jointly and severally liable to a fine, are a 
sulTicient V>asi3 for the ruling of this Oouit 
in Emperor y. Rampratap (12) that the 
manager is not necessarily an occupier. 
As has been laid down in Emperor v. 
7Vii//ur( 13) and in Emperor Dhanji ^3) 
it is the right to regulate and control and 
the predominant possession, which detei- 
mine the question as to who the occupier 
is Tlie lower Ooiirts held that accused 
Xos 1 2 and 3 (owners) decided the 

seasons when the press was to run and 
controlled it. If so, they were rightly held 
to be the occupiers. 

In this view of the law, I agree that the 
convictions must be set aside but a 
re-trial ordered from the point where the 
law rendered the examination of each 
accused under s. 342 of the Ci. I . C. 

y ordered. 

{12) 29 b. '123 at p. 121; 8 liom. L. li. -lot; 2 C'r. L. 
1 l '^8 

tl3) 10 Horn. L. K. 38; i Cr. L. J. -11. 


LAHORE HIGH COURT, 

( ‘UIMINAL Appeai, No. J 83 of l'.) 24 . 

June 5, 11)25. 

Prefient Justice Fforde and 

Mr. Justice broadway. 

LAL SlNClll AXi) ANOTHER— Accl-sed — 

Al RF-a.I.ANTS 
verriis 

KMPEHOR— Kesponuk.nt. 

Criminal trial -Kridmce - \Vi(ne.<^ pn dnctnn docu- 

■ment as contaonnn his evidence- Pmecdun— I deut,n- 

cation parade, raluc of. ^..ccions 

\ Magistrate was ealled as a \vitncs> in n . .ssions 

triV to prove the ideutilieation ('f the accused persons 

held iiAhe Jail and the metlu-ds a(h>iaed foi ^ 

nirpose of identiticatiou. Instead of stutine m Court 

the derails and the results, he merely referred o 

certain documents which were described as exhibits 

and in which he stated tliat Ins evidenee wa^, to be 

found. These documents were put on the recoid a, 

^^//ThMhat the procedure ad-'i ted was not merol\ 
comra:■v:otheln^^. but vuda^d the n est elementary 

'dt duds ab;. .o an 

accu4d pcrs.)n from aim ne;st a crowd does R’V'® 
?bat\e lias identified that accused persen 
t.keii part in the crime whi(4i is bein? investi^jatcd. 
Itmi4it merely mean that the witness happens, to 
& accused person. The principal evidence 


of identification is tlie evidence of the witness ^?ivcn 
in C'liirt as to liniv and und- r what cinaiinstances lie 
came to pick out a jiarticular accusci jicrson and the 
details -if tiie jiarl wliicli that accused t<Mik in the 
crime in i|ucsti-'ii. 'rim st itfuiient inade by such a 
witiic.-'Sat an id-mt ilicaf i< -n pal■ad^■ nii^ht lie used to 
c-uT-'b-'rate Ids ( vi<lcn'-c p^iven in (’-'iirt, Intt, nlher- 
wisc, tin- evidence of i-lent iticat ion furnished liy an 
idcntitic:ition parade --an -miy !)<' lieaisay excej'f as to 
the . simple fact that the wiinc-s was in a j-osilion 
to sliow that he knew a --ertain aceus- d ] « rson by 
siftht. ' p. col. 1.] 

(.birninal ayij^eal from an ord^r of llie 
Aclditional Sessions Judge, Monigomery at 
Lahore, dated tlie 2lst Januar\- iDgl. 

Mr. E. Sfuifulers, for the Apyiellant. 

Mr. />e.s' /v(/y i^tuvhney, for the Respond- 
ent. 


JUDGMENT. 

Fforde, J. — Four iiersons, Sundar 
Singh, Lai Singh, (bidar Singli and Arjan 
Singh, have been tried liy the Addiiional 
Sessions Judge of Montgomery under 
s. 3'J(), Indian Penal (’ode. for dtieoity with 
murder. Sumlar Singh and Lai Singh 
have been convicted, the former lieing sen- 
tenced to death and the latter to tnuisyior- 
tation for life. Oiidar Singh and Arjan 
Singh have been aetptitted. Sundar Singh 
and Lai Singh have ajipealed to this (’’ouit 
against their convictions and sentences. 

The facts of the dacoity are shortly as 
follows: — On the night of the 7th or the eai ly 
morning of the Sth Marcli 11)23, Moulvi 
Ohulam Xabi and his servant Samun were 
sleeping in a room of the former’s liouse 
when about midnight, or shortly aftei wards, 
Ohulam Xabi awoke hearing scjme one call- 
ing him In’ name from outside. lie got 
up. lighted a lamp, and a«ked Samnn to 
oy^en the door to see who was calling. On 
the door being ofiened three men came 
inside and a fourth stood in the doorway. 
Two of the three men who came inside 
were armed with chhovis and (janda.sas and 
the third had a ]>istol in his hand and, 
according to Ohulam A'a!)! was also hold- 
ing a lighted wax candle. The witness 
was told by the ])ersons in the room lljat 
they would murder him unless he handed 
over to them a consideraV)le sum of inone}'. 
The witness thereupon opened his cash box 
and told them to take what was in it 
amounting to Ks. 400 in cash and 
jewelry worth about Rs. 1,800 or more. 
The dacoits were not satisfied with this 
booty and demanded more. The witness 
thereupon told them to dig in the 
o-roumi which one of the dacoits who, the 
witness says, was Arjan Singh, proceeded 
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to do. While Arjan Singh -was engaged in 
digging, the witness l^eard a sound of a 
gun-shot on the roof of his house, followed 
by two or three more shots. The witness 
then heard his wife crying out. The man on 
the roof came to the door of the room and 
shouted out to his companions to leave, 
saying that the house had been surrounded 
by many people. Upon this the dacoits 
decamped with the cash and the jewelry, 
chaining the door from the outside. 

The other witnesses state that on hearing 
a noise of gun-shots and shouting they 
came out of their houses to find a man on 
the roof of the Moulvi's house in the act of 
firing a gun. This man is alleged to be 
the appellant Sundar Singh. The persons 
who were inside the room are stated to 
have been (ludar Singh, Arjan Singh and 
the appellant Lai Singh. 

When the villagers came out of their 
houses a short fight took place with the 
dacoits, in the course of which a villager 
named Musa received a bullet in the right 
groin from which he died almost immedi- 
ately. Another, Ramzan, was wounded by 
a bullet in the left thigh and a third, Ruta, 
received a gun-shot wound in the left knee 
and on the right leg. ddie dacoits then 
made good their escape. In each of these 
cases the wound in front of the limb ^yas 
larger than the wound at the back, which 
would lead to the natural inference that 
the wound in front was the exit and the 
other the entry wound. The medical e vi- 
dence, curioiisl^' enough, is to the elTect 
that the larger wound is in each case the 
wound of entry, d'his 1 find hard to be- 
lieve, and I am inclined to think the 
wounded men were shot from behiml while 
running away, and not as they deeciibe. 

The case for the prosecution as regards 
the present appellants consists of the evi- 
dence of witnes.^^es who claim to have 
identified them at the time these incidents 
took place, the evidence of ti'aekcis, and 
the evidence of certain witnesses who claim 
to have seen them shortly after the occur- 
rence. Tlie main evidence upon which the 
Crown relies is, of course, the evidence of 
the eye witnesses who profess to have rc- 
4 cognised the appellants at the scene of the 
occnrrsiicc. 

The first of these wi^nf S5es is Ahriiil Nabi 
who made the First Information Report 
and in this report he does not mention the 
names of any of the dacoits, nor does he 

etat© whether they were Sikhs or Muham- 
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madans, but he says that lie can identif}' 
them. He also adds that the night was a 
moonlight one. In his eviddice in Court 
he dejioses that the man cii the roed with 
a gun in his hand was the a]’pellant Sunder 
Singh, ar.d he adds that Lnl Singh was 
also one of the dacoits. lie furtlier states 
that he identitied both the aj-'pellanls in 
Montgomeiy Jail in the presence of a 
Magistrate. In his cross-examination his 
answeis are very unsatisfactory. He states 
that ho told (ihiilam Xahi that tin? 
dacoits were Sikhs but that be does not 
remember if be told the Police that the 
dacoits were Sikiis. He adds that he has 
got a very bad menrniy. He also states 
that be took no inteiest in the affair and 
cannot give any reason for the lack of 
interest " displayed by him. He further 
states that Sundar Singh has got a scar 
mark on his forehead and Lai Singh a 
scar on his left cheek under the eye. He 
admits that he did not joiii the investiga- 
tion of the case and gave no assistance to 
the Police, and he further admits that he 
did not give the Police any desciiption of 
the dacoits. In view of the whole of his 
evidence it will be impossible to rely upon 
this witness to come to the conclusion that 
he bad in fact recognised and was subse- 
quently al)le to identify the two appellants. 

(iluilam Nabi U’- 5) states that 

he identitied the apiiellants on dilTerent 
occasions at the Jail in the presence of a 
.Magistrate, Imt be does not appear to have 
given the l^olice any dcscriiUion of the 
dacoits after the occurrence took place. He 
says that Lai 8ingh, one of the persons in 
the room, had white clothes on him. Other 
witnesses, however, say that this man was 
dressed in khahi. d’his witness, in cioss- 
exaniination added that during the journey 
to Montgomery made for the X)urpose of 
identification, the Sub- Inspector had lohl 
him that he liad traced two of the dacoits 
and that they weie Sikhs. One can only 
infer from this that the witness was not 
able to identify these ])ersons as Sikhs at 
the time of the occurrence. He says that 
Sunder Singh has got a scar on his fore- 
head l)ut that he did not tell the Police 
that any of the dacoits have a scar mark 
on his* forehead. I'he evidence of tliis 
If'av’es me in considerable doubt as 
to ^vhotlicr he was in fact able to recognise 
tiiiicr of the appellants. I may add that 
according to Fazal Karim, Sub-Iuspector, 
Obulam Nabi described the appellant Lai 


LAL SISOH V. n.MPEROR. 


LAL S!N*GI1 V. KMPBROR. 


956 

Singh to him as a man of “medium height, 
of wheat coniplexion. His body was not 
stout. His beard \^ns four fingers (c/ilmpa) 
in length and he liad a kha!:i coat on his 
body.” So far as this part of tlie descrij^- 
tion is concerned it is obvious lliat it is 
too general to be of anv value as evidence 
of identification and as to the statement 
that this appellant had a ichnki coat on his 
body, it is in contradiction to the evidence 
given in (’ourt by the witne.'^s himself. 
He alleges that Im had white clothes on 
and also a kluKhUir chadar. 

Samun, pro~ecution witness Xo. -1. 
states that he identilied (ludar Singh. T^al 
Singh and Arjan Singh as three of tlie 
dacoits. Hal Singh was wearing a J:haki 
coat. He savs furtlierthat Lai Singli had 
a big scar on the left cheek, liut lie dirl not 
mention this fact to the Polic-e, nor did he 
tell the Policf' that he could give a des- 
cription of any of the dacoits. 

Ramzan, the fifth witness for the prc.se- 
cution and one of the persons woun<led in 
the light, declares that Sunder Singli was 
the man wh<j fired the gun at him. and lie 
also purports to identify Arjan Singh. In 
his cross-examination lie says that when he 
identified Sunder Singh before Ihe i\lagis- 
trate in the iMontgi.mery Jail he first 
pushed up his turban to see if a scar mark 
was on his forehead, and that after seeing 
tlie scar mark he identified him. He fur- 
ther adds that Lai Singh has got a scar 
under his left eye and he concludes by 
saying that he was “tutored,” that he had 
to identify the man with a scar on his fore- 
head and under the eye. In view of this 
admission it is impossible to attach any 
weight to this man's evidence of identifica- 
tion. 

Buta, another of the wounded villager, 
admits that he could not identify the dacoits 
and could not even identify the man who 
fired at him. He says that there was a 
large crowd and that that was the reason 
that he could not identify the dacoit stand- 
ing on the roof. He further adds that 
when the Sub Inspector asked him to give 
a description of the dacoits he told him 
that he could not do so as he could not 
identifv anv one and when he was brought 
to the Jail he first touched two wrong 
persons as he could not recognise the da- 
coits. 

Jalal, the seventh witness for the prose- 
cution, purports to identify Arjan Sincli, 
Gudar Singh, and Lai Singh, but in crose- 
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examination he states that when asked by 
the Tii'ivcdar to give a de.'cription of (he 
dacoits he told him that he could not des- 
cribe them. He adds that the dacoits 
shouted “AH! AH!!’’ Ihereby suggesting 
that they were Muhammadans and not 
Sik hs. 

Nasir Din, prosecution witness No. 8, 
states that Sunder Singh is the dacoit who 
was firing the gun from the roof, but he 
admittpfl in his examination-in-chief that 
he could not recognise Lai Singh. Jhe 
reason he gives is that it was night time 
and so he may not have seen his face. This 
witness says that Sundar Singh was in 
handcuffs when lie was brought under 

arrest and that he did not identify him in 

* 

the ^lontogoinery Jail. He further states 
that on the very first day he made a state- 
ment to l-'azl Karim Sub-Inspector and that 
in the course of this statement he did not 
give the//n//a or description of the dacoits 
and did not, tell the Sub-Inspector that ])o 
had seen their faces. He further adds ihrt 
he did not tell the Police on the first- day 
that one of the dacoits was wearing a khoki 
coat. In cross-examination by Mr. Saunders 
he admitted tlnit he could not see the face 
of Sunder Singh when he was standing on 
the roof. 

Bukan, the ninth prosecution witness, 
purports to have identified (Juder Singh, 
xVrjan Singh and the appellant Sunder 
Singli. He does not claim to have identi- 
fied the appellant Lai Singli. He also 
admits that lie did not give any descriptinn 
of the dacoits to the Police and he gives 
a different version of the entry of the 
dacoils into Ghulani Nabi’s house to that 
which is given by Ghulam Nabi himself- 
His version is that they entered through 
the window one by one and that they light- 
ed a wax candle after entei'ing through the 
window. Ghulam Nabi had stated that 
they had come through the door. Bukan, 
in cross examination, states that Sunder 
Singh had a scar on his forehead and he 
admits that he had fiist seen the pear 
mark on his forehead and then 
him before the ^lagistrate, but he adds 
that he did not tell the Police that one ot 
the dacoits had a scar mark. He als*^ 
that when he came out oi Ins house he was 
frightened on seeing the man holding 
gun and so crept back into his house on 
of fear. lie says he ran away to theveU 
infc.rtning people as to what was happening 
and that when he returned from the weii 



[9i I. C. 1925] 


LALSINGH y. EM PERCH. 



Musa was breathing his last. In otlipr 
words, he only returned when the alT\ir was 
practically over. 

Ruhullah, P. W. No. 10, claims to identi- 
fy Gudar Singh and the two api)ellants, 
but in cross-examination he states that tlie 
Police did not make any enquiry from him 
and that he did not furni.sh them any des- 
cription of the dacoits, that he kepi (piiet 
and did not go before the Tlianeilar to state 
what he knew. He adds he met Xasir 
Din and Ghulam Nabi before going to 
Montgomery for the identihcation paiade. 
He also states that Sunder Singh has got 
a scar mark on his forehead. Gudar Singh 
has a long beard and Lai Singh a scar 
under his left eye. 

Ihsan, P. W. No. 11, 'daims to have 
identified tiuee men, Gudar Singh, Arjan 
Singh and the appellant Sunder Singh. 
But he also admits that he did not give 
the Police an}’' hidia of the dacoits whose 
faces hehad seen, nor did he give any hulia 
to the Inspector, who subsequently took 
his statement. He admits that he was 
told by the Moulvis that Sunder Singh liad 
been arrested, and he further admits that 
the Moulvis came with him and tlie other 
witnesses twice to Montgomery when they 
were brought there to identify the dacoits 
in Jail, 

Ali Muhammad, prosecution witness No. 13, 
purports to have recognised Sander Singh as 
the man who was on the roof firing a gun, 
but he admits that he had seen Moulvi Nasir 
Din and talked to him about the aliair 
prior to his going to Montgomery for identi- 
fication. He says that Moulvi Nasir Din 
told him and other witnesses that one of 
the dacoits arrested was the appellant 
Sunder Singh. This witness did not tell 
the Police that one of the dacoits had a 
scar mark on his forehead and at the con- 
clusion of his cross examination he adds 
that the firing had frightened him and that 
he did not advance forward but remained 
behind in the crowd. 

Ghulam, P. W. No. 14, purports to identify 
the appellant Sunder Singh but not the 
other appellant. He states in cross-exami- 
nation that Sunder Singh has got a scar 
mark on his forehead and Lai Singh on. 
the left eye but that ho did not see these 
scars on the night of the occurrence but 
saw them at the time of identification in 
Jail. He has corns to Montgomery with the 
Moulvis and other persons for the purpose 
of identifying the dacolta. He adds that he 


did not give to the Police any desciiption 
of tlie dacoits wlien he puijiurts to have 
recognised on the night of tlie occurrence. 

Ni/.am Din. P. W. No. 15, .states that he 
saw the face of one of the dacoits. namely, 
Gudar Singh and that he identified him in 
tlie Montgomery Jail. lie does not claim 
to iiavc recognised either of the appellants. 
This concludes all the material evi'lence 
of identification furni.sheil bv the eve wit- 

V ^ 

nesses. 

Mr. Pliailbus, a Magistrate of Mont- 
gomery, was called to prove the identifica- 
tions in the Montgomerv Jail and the 
methods a<lopted. Instead, however, of 
stating in Court the details and the results, 
lie merely refers to certain documents, 
whicii arc described as exiiiltits, in which 
lie states that his evidence is to be found. 
These documents are put on the record as 
his evideiK'e. It is (piite olivious that the 
procedure adopted in thi.s matter oliends 
against the most elementary principles of 
evidence, and Mr. Sawhnny can only attempt 
to justify it by saying that it was done to 
save time. This is obviouslv no excuse for 
an attempt to reconl the evidence of a 
witness in a manner which is not only 
contrary to law but which violates the first 
principles of evidence. Tliere is no doubt 
that it would shorten the labours of a Trial 
Judge if he were to be permitted to record 
written statements of witnesses in tlie form 
of pxliibits by the mere production of the 
witnesses and tlieir testimony that the 
exhibits embody the details of their evi- 
dence. Hut any person witli any knowledge 
ofand regard for judicial procedure should 
know tliat sucii a meliiod of recording 
testimony would, if applied to all the wit- 
nesses, reduce the trial to a mere travesty. 
I may add that these so-called exhibits 
were not even read out in Court. They 
are marked willi the usual stamp certifying 
that they were “Read out admitted in evi- 
dence and added to Sessions tile," but the 
words “ Read out ” have in each case been 
deleted, and upon the printed record the 
certificate is merely to the eifect that the 
document has been “admitted in evidence 
and added to Sessions file.” 

The result of the mode adopted in the 
present case is that there is no evidence 
before us of the details of the identification, 
parades held by Mr. Phailbus. But even 
if the exhibits in question were to be 
accepted as a proper record of his evidence 
it would not materially assist the Crown 
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case. The mere fact that a witness is able 
to i)ick out an accused person from amongst 
a crowd does not prove that Jie has ideirti- 
hed tliat accused i)ei-son as having taken 
part in the crime which is l)eing investigat- 
ed. It might merely mean that the witness 
happens to know that accused i.erson. The 
principal evidence of identilical ion is the 
evidence of a witness given in Court as to 
how and under what circumstances he 
came to ]:)ick out a i>articular accused i)er- 
son and the details of the jiart which that 
accused took in the crime in question. The 
statement made by svich a witness at an 
identification parade might be used to cor- 
roborate his evidence given in Court, but 
otherwise the evidencv> of ideiititication 
furnished by an identihcation parade caii 
only be hearsay e.xcept as to the simjde 
fact that a witness was in a position to show 
that he knew a certain accused person bv 


sight. 


As to the evidence of the trackers, it does 
not appear to me to be satisfactorv. The 
principal track witness is Malla,' P. \V. 
No. 34. lie says that he saw foot prints of 
shod feet on thereof from which the shot 
was fired as well as in the lane. He savs 
that there were two foot marks on the roof 
and six foot-prints in the lane. The tracks 
of the six foot-prints led out of the village 
to a distance of one /c<)S, and there in a 
wheat held were found hoof marks of four 
horses and one camel. Cf these animals 
the tracks of two mares were followed to 
the village Jagowal and the tracks got lost 
in the land of a square near the village. 
The owner of the squares turned out to be 
Bahai Singh and on being questioned he 
admitted the ownership of one of the horses 
and stated, after some hesitation, that he 
had lent it to Sunder Singh (about 9 or 10 
months ago in Pha.jan or Chet) and he also 
added at the same time that Sunder Singh 
had borrowed a mare from Sajjan Singh. 
Sajjan Singh, however, stated at the trial 
that it was Bahai Singh, who had borrowed 
his mare for a relation of his. This evi- 
dence, in my opinion, is not sufficient to 
prove that Sunder Singh was in fact the 
man who rode this mare out of the village 
on the day of the dacoity. The identifica- 
tion of the foot marks is still less satis- 
factory. The witness Malla says that after 
over two months Sunder Singh was brought 
to llukanpur with Gudar Singh where they 
were made to walk with 15 or 16 other 
jnen. He says that he and the other 
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tiackers picked out their foot-marks because 
they resembled tlie original tracks, by 
Avhich 1 jiresume he means the foot-prints 
on the roof and in the lane. But this wit- 
ness adde<i in cross-examination that the 
foot-marks on the roof were not distinct 
UfKi visible as the iloor of the roof was 
niu.l plastered." As to the foot-marks in 
the lane it seems to me that he is asking 
ns too much to believe that the foot-prints 
ol six could be singled out in view of the 
fact that according to a number of wit- 
nesses this lane had been trampled by a 

laige Ci’owd of villagers at the time in 
(piestion. 

Ihe remainiug evidence is that of persons 
known as u'(tj-t<ikkav witnesses, namel}*, 
bewana, fP. W. No. bS), Ookal Chand, (P. 

U.Ao. 2b.; (ounselfor the Crown, how- 
e\ei, does not rely on these witnesses, and, 

J, therefore, need not analyse their evi- 
dence which, on the face of if, is worthless. 

J he Sessions Judge himself saj’s : — The 
evh.lence of Jsmail and Sewana waj takkar 
witnesses of village Khokhar, is unreliable 
because they contradict each other on all 
the material points. Dina’s evidence 
carries little weight since Fazal Din, shop 
keeper himself has not been produced.” I 
entirely agree with this criticism of the 
bessions^ Judge but 1 do not agree that 
Gokal (’hand's evidence is entitled to any 
more weight than that of the others Avliose 
testimony the Sessions Judge has rejected. 

I he learned Sessions Judge seems to 
have been influenced in coming to his deci- 
sion as regards the appellant Sunder Singh 
by the evidence of Sub- Inspector, Fazal 
Jvarim. The Sessions Judge says ” Sunder 
Singh himself brought out from the niwar 
fold of his bed a sum of Rs. 15 alleging 
that it Avas his share of the cash booty.” 
This evidence was objected to at the trial 
by C’ounsel for the defence as is shown by 

the note on the record Avhich is as fol- 
low's : — 

Objection by defence Counsel : — The 
portion of the Avitness's statement so faras 
it relates to the confession of Sunder Singh 
that the money produced by him was 
a portion of the booty, is inadmissible, 
vide, Adu Shikdar v. Queen-Empress (!)• 

“Order ; — Objection allowed S. j\J." 

It appears, therefore, that this evidence 
having been ruled out, and quite properly 

(i; 11 C. 635; 5 lad. Dec, (n’. s.) 1182, 



[91 I. 0. 19361 DEHT DIM r. EMPEROn. 959- 


SO, was subsequently utilized by the Ses- 
sions Judge iu coining to his decision. 

On the whole of the evidence I am unable 
to come to the conclusion that the i)artici- 
pation of the appellants in the crime in 
question has been established beyoml a 
reasonable doubt. 1 think it is obvious 
that the witnesses as to identihcation were 
only able to iiick out the ajipellants after 
their attention had been drawn to the scar 
marks on their faces and their evidence, in 
my opinion, is worthless. The remaining 
evidence though it raises a strong suspicion 
is not suflicient to ground a conviction. I 
would accordingly accept the appeals, set 
aside the convictions and direct that the 
appellants be released. 

Broadway, J.— I agree. 

R. L- Appeal accepted. 

Z. K. 


ALLAHABAD HIGH COURT. 

Ckimixal Appk.vl No. 53J or li)25. 

8ei>tember 15, 1925. 

Present: — Mr. Justice Sulaiman. 

DEIII DIN oTHEEs — A ccusku — 

AI’PELLAN'TS 

veisus 

EMPIOUOR — ^Opposite Party. 

Criminal J^roccdure Code {Act V 0/ LSOS), s. J^dS (h) 
— Assistant Sessions .Tudtjc, trial hy~Sentence 0/ im- 
prisonment exceeding four years inflicted on one 
accused— Smaller sentences inflicted on others— Ap}>cal, 
foy'um of. 

Wliere uii accused person has been sentenced by an 
Assistant Sessions Jud^'e to iini)iirtonnu*nt for more 
than four years, all otlier accused persons convicteil at 
t!ie same trial must appeal a;;ainst tlicir convictions 
to the Hij?li Court even lliougli they tluunselves liavc 
received senU'nccs of less tlian four years anfl even if 
the accused who has been awarded more than four 
years does not choose to appeal. 

Criminal appeal from an order of the 
Assistant Sessions Judge, Shahjahanpur, 
dated the 27th of May 1925. 

The Government Pleader, for the Crown. 

JUDGMENT.— (Au£/«si Slst, A92J.)— 
Debi Din was arrested on the spot with three 
others, while his other companions lied 
away. The evidence of Nanhu has been 
rejected by the Judge, but the fact of his 
arrest cannot be doubted. His explanation 
of his presence is not probable. He is a pre- 
vious convict. I have no doubt as to his 
having been a member of the gang. 1 up- 
hold his conviction and sentence, and dis- 
iniss his appeal. 


(Septemher Ik Tlie accused Mangli, 

Dina and Kup Singh have been convicted by 
an As.-istant Sessions Judge under s. ‘J02 of 
the Indian Penal (’ode and sentenced to four 
years' rigorous imjuisonment each. Along 
with Debi Din who was sentenced to six 
years, they have appealed to the lligii Court 
L'nder s. -108 {5} of the Cr. P. C. when iii 
iinij eu.sv an Assistant Sessions Judge passes 
any sentence of imprisonment for a tei’m 
exceeding four years or anv sentenee of 

transportation, the api)eal lies to the High 

Court. The sentences passed on the first 
thiee accused do not exceed four years, but 
that on Debi Din does. Tlie interpretation 
put on this s('ctioa bv several learned 
Judges of this High Court is tiiat when 
one accused has l)een sentenced to more 
than f(jur years, all other accused jtersons 
convicted at the same trial, have to appeal 
to tile High (;ouit even tliougli they them- 
selves have received smaller sentences, and 
that this is so even if the accused, who has 

got more than four years, does not choose 
to appeal. 

In the case of liar hayal v. Emperor (D 
Chaniier, J., stated fiiat tliis was the view 
held by Tudball and ihggott, JJ., in which 
lie concurred. Since then the invariable 
piacticeof this Court has been to entei'tain 
such apjieals. 

Coming to the merits of the appeal, tiie 
case of these three accused is hardly dis- 
tinguishable from that of Debi Din pre- 
viously disposed of by me. All the four 
persons were arrested on tlie spot. Their 
companions, who tied awav. were armed and 
put up a fight. The Police had received 
previous information that men were about 
to collect for the purpose of committing a 
dacoity, went to the spot of which the clue 
had been supplied and found the accused 
there along witli others who could not be 
arrested. The accused are not residents 
of the neighbourhood and liad ostensibly 
no other business to be there. Their con- 
viction is proper. Tiie sentences are not 
severe. I dismiss their appeal. 

Appeal dismissed. 

Z. K. 

c/Vj^60(i J. 710; 16 
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MADRAS HIGH COURT. 

ClM.MlXAL Al'rEAL A''. lj[ OT 

August l!), 

Present: — Mr. Justice Devadoss an(i 

Mr. J ustice Waller 

In re VOLLaYAA AMBALAM axd “tiiekS 

A PPELI.AXTS. 

Criminal Procedure C‘-di- t.U'i* of !yj^\ .v.v. J'C, 
208. ^ -Charj. in /uvonr of defence ■ \\‘rdii l of 
Quilti/ —Mi-idircction l)>fc"i:e c.i.'i.' not. odcimtltly 
put — Incidence, i nod ini^iriole, nlmiasion o/, effect 

Wlitue a ciiar.Lr*’ is. as a \v!io1p. <ii<lin<aly favourabh’ 
to the 'ich'iir •, it is a jnatti r oi ^reat dilhculty to say 
that theiv '.vas any misdireotioii wliit h has misled tla* 
Jury iiUo siviii,:; a lerdirt uf guilty. It is not ouougli 
for the p irpo.so of ostabli.-ihing a misdirection to sliow 
that th‘- dudi.e might have laid nmoli more stress 
than he lias laid on the defa -is in the prosecution case. 

Where, iiowcvcr. the tlel'cnce ca.se. is not a«ie([uatcly 
put liefore tlu- Jury and evidence is admitteil wliich 
should liave Iteen excluded, the w-rdict of the Jury 
cannot lie maintained. 

Cniiiiiml appeal against the judgment 
of the Court of the Session of the Kainnad 
Division, in Case No. 50 of the Calendar of 
1921. 

.Messrs. V. L. Ethiraj and K. P. Rama- 
krishn t hjer. for the Appellant. 

The I’ulilic Prosecutor, for the Crown. 


some sort of objection was taken to one of 
the Jurors and it is said that that objection 
was liot Wiiivcd, but the atlidavit filed by 
the Coun.'-ei who ai'peared at the trial is 
studiously silent cm the jioint. "Where a 
charge is, as a whole distinctly favourable 
to the defence, it is a matlci' of great clilli- 
culty to say that tlieie is arn' misdirection 
which lias misled the Jurv. It is not, we 
tliink, enough to say that the Judge might 
iiave lai(l much more sti-ess than he lias 
laid on the defects in the prosecution case. 
There are, however, two respects in which 
t he Jiulges' charge is e.\tremely defective. 
The rlefence realh- was that P. \Vs Nos. 1 

V 

anrl 2 had executed a promissory-note in 
favour of the Ith afipellant, 40 days before 
the occurrence and that the prosecution had 
been launched in order to avoid this note. 
The note in (piestion was produced in 
(^ourt and P. AV. No. 1 denied having signed 
it. lie had, of course, to rleny, because it 
bears a date earlier than that of the alleged 
extortion is signed by himself and only one 
son and is differently attested from the 
extorted note. It is however very probable 
as .Mr. Adam conceded that there really 
was one note and that Ex. V is the note that 


JUDGMENT, — Appellants Iiave been is alleged to have been extorted. However, 
convicted of dacoity by a Jury. The charge Kx. V was an important feature of the case 
against them brielly is that they accused and the Judge, in our opinion, did not 
P. W. No. 1 of having stolen some timber sutliciently impress the Jury with its import- 
and extorted from him and his twosons one ance. He should Iiave asked the Jury to 
of whom, strangely enough is a minor, a consider whether a note really had passed 
promissory-note for Rs. 200. The 8essions 40 days before the allegeil extortation 
Judge summed upon tlie whole case in and whether the prosecution was not merely 
favour of the defence laying emphasis, a device to defeat that note. The other 
though, as it turned out, insuflicient em- matter is this. The evidence given by 
phasis, on the defects in the prosecution P. W. Nos. 4,5 and 6 as to the statements 
case which were both numerous and strik- alleged to have been made to them by 
ing. The Jury, liowever, elected, while P. W. No. 1 was relevent onl}' if those 
acquitting the 4th accused, to convict the statements were made at or about the time 
five appellants. The acquittal of the 4tu of the occurrence. The Judge should, we 
accused is perhaps the mo.st inexplicable think, Iiave told the Jury that the state- 
feature of a highly unsatisfactory case, ments in question were not made under 
The evidence against him was precisely as circumstances which justified proof of them 
strong or as weak as that against the appel- being admitted in evidence, 
lants. If he was innocent, so obviously AVe consider that the defence case was 

were they. The Judge having agreed svith not adequately put before the Jury and that 

the Jurv that he was innocent and doubting evidence -was admitted which shonld have 
as he evidently did, the truth of the pro- been excluded. The verdict must, therefew , 
secution case should certainly ha\*e referred be set aside. AVe see no reason ^ 

the rest of the verdict as llagrantly perverse, re-trial. The appellants are acqiuttea a 
As a result, appellants are now driven to discharged. ^ , 

allege misdirection in the charge and v. n. v Accusea acqui 

irregularity in the selection of the Jury. z. K. 

We may say at once that the alleged irregu- 
larity has not been made out. No doubt, 
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MADRAS HIGH COURT. 

Second Civil Appeai. Xo. 170:5 1022. 

July 11. 1023. 

Pr(Scnt:~'Mi\ .]u>lice Phillips 
MUTlllI PlLLAi--l h..VINTn'F— A riT.LI.ANT 

I'crsjis 

ALAGARvSA31I PILIjAI and otiieks — 
Defend 'NTS — Kespondent.^. 

Limitation Act {IX of Sch.I, .IjV. //-a 

■Civil Pyoccdnre Code {.lei C of V.)i}S\ s. 1^7,0. X.\I, 
r. Ulo — Mortgayc decrec~6alc of property includifi'j 
shares of pei'sons other than morlyagor .[pplicatio}} 
for delivery of possessioji, disniissal of— Suit to recover 
possession — Limitation. 

A mortg:a"e-decrce provided for the sale of the 
mortgagor’s slinre in certain property. In oxc'ciition 
of the decree, however, tin* wliole of tho prop 'rly 
including the. interest tif the otlu'r co-sharers was 
sold, and wa.s purchased by tlic decrce-holdci- 
The latter applied for delivery of pos.scssiou l)ut liis 
application was dismissed .More than a year after 
the date of the dismissal of his ai)plieation he institut- 
ed a suit to recover po.ssession «-f the mortgagor's 
share in the property sold after ejecting a partition of 
the property : 

Held, (1) that inasmuch as at the execution sale the 
mortgagor's share alone passed to the decree-holder, 
the decree-holder's application for delivery of pcjsses- 
sion of the wliolo of the ])ropcrty wliieh he puri;orte<l 
to purchase at the sale was bound to be dismissed and 
that, therefore, it was not necessary for the decree- 
holder to have the order dismi.ssing his a])plicatu>n set 
aside within a year from the dale of the order; 
[p.961. col. 2.) 

(2j that the present suit was . consequently not 
barred by the provisions of Art. ll-(a) of tacli. I to the 
Limitation Act. Li6i<i.] 


Second appeal against a decree of the 
District Court, Madura, in A. S. Xo. 2S 
of 1921, preferred against tlmt of liie 
Court of the District Munsif, Madura, in 
Ordinary Suit Xo. 411 of 1919 . 

Messrs. K. Rajah Iyer and V'. Raynasivavii 
Iyer, for the Ai)pellaiit. 

Mr. /h 6*. Narayanaswanii Iyer, for the 
Respondents. 

JUDGMENT. —The plaintiff in tliis 
suit obtained a mortgage-decree and in 
execution, certain property was sold. Lndcr 
the decree, the share of tiie iirst defendant 
alone was made liable, but by some ini.stake 
or other the sale proclamation proedaimed 
the whole property for sale and tiie sale 
certificate certified that the whole property 
kad been sold. In accordance with the sale 
certificate the plaintiff applied for delivery 
of po.Asession. As there was some obstruction, 
his petition was dismissed. A subsecpient 
petition to remove tlie obstruction was also 
dismissed as being out of time. PlaintiiT 
now brings this suit, not to recover tlie 
whole property but to recover the half 
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share of his mortgagor after effecting a 
paitition. 

'flic lower Courts liavc <lisnii.‘=:sed tlie 
suil on tin* gronnd ih-d it is in elkct a suit 
to (d)tain thesjiine relief as that asked lor 
by iiijii in exi-cuiion and, as the lelief was 
refused and he has imt brought thi* suit 
wit (lin oni* vi' ir of the tlute of refusal the 
suit i.sbai i\.‘«-l under .Vrt. ll (u) of the Limi- 
tation AcA. BfUh tlie Coui'ls lelv on Liie 

V 

deeision of the Pj ivv Council in Baldeo v. 
KatiJ.ai ijfildl (I) holding that tlie luesent 
suit is in elYect for the same relief as 
that a.-ked for in tlie e.xecution ])etition. 
-Vthont'li tiiere was a mistake in tlie sale 
in’oclamalion and the sale ceitificate, the 
sale had the legal eiieet of itassing only 
the fust defendant's share in the jiro- 
perty and plaintiff was not entitled to 
olit.dn deliveiy ot the whole property. 
When, therefore his application for such 
delivery was refused, he knew that his 
a])plicatioii luul been lightly refused and 
there was no necessity for liim to get that 
order set asi(le provided that he could 
obtain the remedy to which he was legal- 
ly entitled, namely, recovery of a lialf share 
in tlie property. In this view, it seems 
rather absurd to require the plaintid' to 
get an order set aside which lie recognises 
to be a valid order and against wliich he 
can adduce no valid objection in order 
that he may obtain rights to which he 
is oth rwise eiitilled; ^^nd I think that 
on this ground the decision in Baldeo 
V. Kaphd) yalal (D i-s not applicable. 
In that c.ase the plainlilT in elTect asked 
for the same relief in liis suit as he 
had asked for in his application for exe- 
cution. 1 do not, therefore, think that the 
lower Courts were right in holding that 
the plaintiff is bound to set aside the order 
within one year and, not having done so, 
his suit to obtain his relief is barred by 
limitation. A further objection is taken 
for the respondent that this suit lelates to 
purely a question of execution and no suit 
will lie. So far as 1 am concerned I am 
bound by the authority of the case re- 
ported in Yehimalai Chetti v. Srinivasa 
Chelti (2) in wliich it was held that a Coutt 
cannot, on a mere application for execution 
by a Court auction-purchaser, enforce his 
riglit by an order for partition. It is argued 

fl) ns Ind. Cas. 21; 12 L. W. 108; IH N. L. R. 103; 
24 C. W. N. 1001; fl920; M. Mh N. 545; 2 P. L. T. 33 
rp. CA 

f2; 20 M, 294. 
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that this case has been wrongly decided 
and reliance is placed on tuo cases, one 
reported in B}iimapj}a v. Iraj>pa (3) and the 
other in Gaiipat Hai v. Ilvsain Befjum (4j. 

The latter case, no doubt, is directly 
opposed to Yeliimalai Chetii v. Srinivasa 
Chetti (2) but not only am I bound by 
Vehnnalal Chetti v. Si'inivosa Cheili (2) but 
with respect. I prefer to adopt that decision 
rather than that reported in an unauthorised 
report of the Allahabad High Court. 

In Bhimappa v. Irappa (3) it would appear 
that although prirna facie the decision is 
opposed to that of Y elumalai Chetti v. Srini^ 
vasa Chetti (2) yet on the facts it may be 
differentiated. Reference is made in the 
judgment to the decision reported in Bhaguji 
V. Aniaba (5) a decision which is not dis- 
sented from and from that fact it would ap- 
pear that the Bombay High Court has not 
adopted a different principle to this (''ourt. 
In any event, the decision of a Bench of 
this Court is binding upon me. 

The decree of the District Judge must, 
therefore, be set aside and the suit remanded 
for fresh disposal. 

I may add now that the respondent has 
taken a further objection that the facts men- 
cioned above on which the lower Courts* 
judgments are based are incorrect. He now 
contends that his client, the second defend- 
ant, has lost all his right, title and interest 
in the property by virtue of the auction- 
sale which purported to sell the whole of 
the property and not merely the first defend- 
ant’s half share. His argument is that his 
client was aware of the sale, was a party to 
the decree in execution of which the sale 
was held and took no oV^jection to the sale 
and, therefore, the sale is binding on 
his share as well as on the first defend- 
ant's half share. This point has not been 
raised before and we have no evidence 
as to whether these facts are all correct, 
namely, whether the second defendant had 
notice of the sale and acquiesced in it 
and consequently has lost his rights. It will 
be open to the second defendant to put 
forward this plea at the re-trial of the suit. 

The stamp fee on the appeal memoran- 
dum will be refunded. Costs in this Court 
will abide the result. 

V. K. V. 

z. K. Appeal allowed. 

■(3) 26 IV 146; 3 Horn. L. R. 594. 

(4) 60 Ind. Cfi9. 905: 19 A. L. 3. 53. 

^5) 5 B. 25; 3 Ind. Dec. (x. s ) 18. 


NAGPUR JUDICIAL COMIVilS- 
SIONER’S COURT. 

Civil Revision No. 295 oe 1924. 

April 28, 1925. _ 

Present: — Mr. Findlay, Officiating J. C. 

SITARAM-Applicant 

versns 

KAXIRAM— Non- Applicant. 

Civil Procedure Code {Act V of lOOS), 0. XX!, rr. 
S9, VO, 91, VJ, (). XIAll, r. I (j;— C. P. Land Revenue 
.Icf (11 of 1017), s. I') 1— Execution of decree— Sale - 
Pre-emption, right of, whether can be enforced in exe- 
cution — Order confirming sale— Appeal, whether Ixte 
- -Revision, whether competejit. 

All Executing Court is bound to cf'nfirni an auction 
sale under r. 92 of O. XXI of the C. P. 0.. unless the 
conditions specilied in rr. 89. 90 or 91 of tlie Order are 

fuhilled. I p- 1 ] . 

Where a sale is held under the provisions of O. XAi 
of the C. P. C. s 151 of tlie C. P. Land Revenue Act 

cannot be made applicable to such sale. |i6id.] 

An order contirming an auction sale under r. 92 ot 
O. XXI of the C. P. C. isopen to appeal under 
O. XLIII. r. 1 O’) of the Code, and an application to 
revise such an order cannot, therefore, be entertained. 

[ibid.] _ . e 

Civil revision against an order or tne. 

Subordinate Judge, First Class, Bhaiidara, 
dated the 28th of August 1924. _ '■ ' 

Mr. P. A. Pandit, for the Applicant. 

Mr. M. B, Kinkhedc, R. B., for Non- 
Applicant No. 1. 

JUDGMENT.— This is an applica- 
tion for revision of an order of the Suhoi^ 
dinate Judge First C^'lass, Bhandara, passed 

in Execution Case Xo. 20 t of 1924. In the 
said case, execution was being taken 
the decree, dated the 24th of October lJ--i 
in Civil Suit No. 58 of 1922. That suit was 

on a bond, and a decree for an amount oi 

Rs. 3,009 5 4 with interest and costs naa 
been passed. Certain villages belonging to 
the judgment-debtor were sold in execution 
on 7th of April 1924. and the non-appli- 
cants purchased the village shares m 

tion. The applicant, who is a ca^harer in 

the villages sold, applied to the ^ 

Court under s. 151 of the Laud Re 
Act, claiming the right of P"® ' 

The Subordinate Judge held that he cou 

not decide in execution the ^^5- ^iJnro- 
applicant to pre-empt and accordingl> P 

ceeded to confirm the sale 
order Sitaram has now filed the p 

application for revision. . 

^Lliance is placed in coDnee 

tion by the Pleader for the applicant 
s 151 of the C. P. Land Revenue 

of 191*. That provision aPP?®^y“fLiier,. 
of the said Act. which is entitled Cojr 

tion of Land Hevenue. It Wi ® 
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true that under the previous procedure, 
when such sales were conducted by a 
Revenue Officer tlie applicant would have 
been entitled to come in under s. 151, but 
this contingency has, in my opinion, ceased 
to exist and the lower Court was proceed- 
ing under the provisions of O. XXI of the 
G. P. O when it condrmed the sale. Under 
that provision it was bound to confirm the 
sale under r. 92 unless the conditions 
specified in rr. 89, 90 or 91 were fulfilled. 
I do not think the provision under s. 151 of 
the Land Revenue Act can, so to speak, be 
translated from its surroundings and made 
automatically applicable to a Civil Court 
executing a decree under the provisions 
of the C. P. C. So to hold would be, in 
effect, to allow an Act of the Imperial 
Legislature like the C. P. C to be modified 
by a local Act like the C. P. Land Re- 
venue Act of 1917. The powers of sale 
delegated to the Collector in the past have 
now been withdrawn and ipso facto it 
seems to me to follow that s 151 cannot be 
applied in the course of execution proceed- 
ings. The whole tenor of Ch. X sug- 
gests that it is entirely concerned with the 
procedure of Revenue Officers, and indeed 
under s. 220 of the Land Revenue Act the 
Civil Courts are explicitly barred from 
entertaining suits or applications in connec- 
tion with matters which Revenue Officers 
under the Act were empowered todetermine. 

On the above grounds 1 think the 
present application must fail. I may point 
out, however, that in any event an appeal 
would have lain against an order under 
O. XXI, r. 92, C P. C., confirming the 
sale, and no such appeal was filed, in any 
event, therefore, I should not have been 
able to entertain the present application 
for revision. 

I may further point out that the ap- 
plicant is not, in reality, prejudiced by 
the refusing of the Executing Court to 
consider his claim to pre-emption. He 
still has the remedy by way of suit open to 
him. The application accordingly fails 
and is dismissed. The applicant must 
bear the non-applicants’ costs. 

Z. K. Application dismissed . 


LAHORE HIGH COURT. 

Sfa-oxn Civil Api'E.ai. No. 717 of 1924. 

Dirceuiber 23, 1.(24. 

Present J ustice Sir Henry Scott- 

Sinith, Kt. 

The FiR.\r GAURl iMAL XARAIN DAS, 
THROUGH GAURl MAL — Plai.ntiffs — 

Appellants 

I'Cl'SUS 

The secretary of STATE for INDIA 
IN COUNCIL, THROUGH The COLLECTOR, 

AMRITSAR AND ANOTHER — DEFENDANTS — 

Respondents. 

Railwai/s Act (IX of 1800), a. 72-Contmct Act 
( ^ 15 101 — (jooiLs consifjHcd to 
R'lHivay for carriage — Ross of goods — Suit to recover 
damages— Burden of proof. 

Under s. 72 of the Railways Act tlie responsibility 
of a Railway Administration for the loss of goods 
delivered to it to be carried by Railway is, subject 
to the other provisions of the Act, that of a bailee 
under .ss. 151. 152 and IGl of the Contract Act. [p. 1)C4, 
col. l.j 

Under s. 151 of the Contract Act a bailee is bound 
to take as much care of the goods bailed to him as a 
man of ordinary j)nidencc would, under similar cir- 
cumstances, take of his own goods of the same bulk 
quality and value as the goods hailed. 

\\ hen goods wliicli Imve been consigned to a 
Railway Compmiy for carriage are lost, tlie burden 
lies on the Railway Company to show that it has 
taken as much care of the goods as a man of ordinary 
prudence would, under similar circumstances, liavo 
taKcn of his own goods of a similar kind and that the 
loss occurred notwithstanding such care. If the Com- 
pany fails to satisfy the Court on that point, it is 
liable for the loss. [p. 961, cols. 1 & 2.J 

Secoud appeal from a decree of the Dis- 
trict Judge, Amritsar, dated the 18tii Janu- 
ary 1924, affirming that of the Subordinate 
Judge, Third Class, Amritsar, dated the 
28lh May 1923. 

Lala Badri Das, R. B., for the Appel- 
lants. 

Kanwar Dalip Singh, Government Advo- 
cate, for the Respondents. 

JUDGMENT.— In the suit out of 
which the present second appeal arises the 
plaintiff firm sued the Secretary of State, 
defendant No. 1 and N. S. Bilfimoria, de- 
fendant No. 2 for Rs. G54-10-9 on account of 
damages due to the loss by theft of a bale 
of cloth from the Railway Station godown 
at Amritsar. On the 2nd October 1920 the 
plaintiff purchased ten l)ale3 of cloth from 
defendant No. 2 for delivery at Amritsar. 
They were to be brought by defendant 
No. 2 and sent from Badnera. Nine bales 
were actually delivered and paid for at 
Amritsar. The dispute is about the 10th 
which is said to have been sent from 

gadaera on the 15th December 19;'y and to 
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have arrived at AiDritsar on the 7th Janu- 
ary Jt was eonsi^ned l.iy the Berar 

Maiuilafturii]" t’onipauy to their.selves and 
the luiilway leceipt was enrh ised in favour 
of tl^e ( 'lidi'tci c(i Bank i f India. It was 
stclm iicuii 1 he LTi.'Ciis .^hf d j f .Vniiitsar on 
the lOt h Jaiiuaj y 19;’l. (Jn tlie J3th Janu- 
ary It,*:.'’! ti.c piaiiiiilT paid lls. 9-!i to 
the Cliaitcrtd Bank and got the Railway 
receipt from it. This was arranged through 
defendant Xo. 2. When the plaintilf applied 
to the Railway for the goods it was found 
that they had been stolen, but before he 
was informed of this he had paid Rs. 14-13-U 
to the Railway on account of demurrage. 
Adding to tliis Rs, 59-4-0 on account of in- 
terest and the sum paid to the Bank he 
claimed the sum mentioned above. The 
suit against the Railwa}* was dismissed on 
the groumi that they had taken all reason- 
able care of the goods and were not to 
blame for the loss. The suit against de- 
fendant Xo. 2 was dismissed on the ground 
tliat the vendor's risk ended as soon as the 
goods left the Mill's premises at Badnera. 

In second appeal it is urged that the 
learned District Judge treated the case as 
if the onus of proving negligence on the 
part of the Railway lay upon the plaintiff. 

( 'ounsel lias cited Tnisteea of the Ilaloyi\ 
Madras v. Best and Co. (1) and liirji Khct- 
sty cC- Co. V, B B. d C. I. By Co. (2) on ihe 
question of onus. Having regard to s. 72 
of the Indian Railways Act it is clear that 
the responsibility of a Railway Adminis- 
tration for the loss of goods delivered 
thereto to be carried by Railway is, sub- 
ject to the other provisions of the Act, that 
of a bailee under ss. 151, 152 and 161 of the 
Indian Contract Act, 1872. Bection 151 of 
the Contract Act lays down that in all 
cases of bailment the bailee is bound to 
take as much care of the goods bailed to 
him as a man of ordinary prudence would, 
under similar circumstances, take of his 
own goods of the same bulk, quality and 
value as the goods bailed. In Trustees of 
ihe Habour, Madras v. Best and Co. (1) it 
w’as lield that “when goods wliich have 
been entrusted to bailees for hire are lost, 
it lies on the bailees to show that they 
have taken as much care of the goods as a 
man of ordinary prudence would, under 
similar circumstances, have taken of his 
own goods of a similar kind, and that the 

(1) 22 M. 524; 8 Jnd. Deo. (n*.s.) 375. 

(2) 25Ind.CR8. 241; 39 B. 101: 16 Bom, L. Ih 467, 


loss occurred notwithstanding such care. If 
tliey fail to sati.^^fy the Court on that point, 
they are liable for the loss" The same 
rule was laid down in liirji KheCey & Co. 
V. B. B. A C. 1. By. Co. (2) as follows: — 

"When any one lias entrusted goods to 
a Railway Coinjiany for carriage, and those 
goods are lost, damaged or destroyed while 
in the possession and under the control of 
the Railway (’ompany, the fact of the loss, 
damage, or destruction is enough to cast 
upon the Company the burden of proving 
that that loss was not due to any negligence 
on its part." 

These authorities are sufficient in support 
of the proposition that in this case the onus 
lay upon the Raihvay Company to prove 
that they took as much care of the bale 
of cl(»th as a man of ordinary prudence 
would have taken of bis own property. The 
onus of the first issue wliich dealt with 
liability was put ujion defendant No. 1. 
The Trial Court in disposing of this issue 
said that goods were stolen by thieves and 
that chaukidars had been appointed to 
watch the shed but that the thieves man- 
aged to get in somehow without notice of 
the chaukidars and that defendant No. 1 
took as much care as was possible under 
the circumstances. The learned District 
Judge indisposing of this point said: “It 
has not been proved that Chanda Singh's 
dismissal had anything to do witli the theft 
of the plaintiff’s goods. And there is nothing 
to show lliat the Railway as bailee did not 
take all reasonable care of the goods as re- 
(piired by s. 151 and s. 152 of the Contract 
Act. I hold, then that the plaintiff has no case 
against the defendant No. 1." It certainly 
appears from this that the learned District 
Judge view’ed the case as if the onus lay 
upon the plaintiff. Counsel for both sides 
are willing that this point should be decid- 
ed upon the evidence r n the record. 
do not ask that any further evidence should 
be taken. 

The contention of the Counsel for the ap- 
pellant as against defendant No. 2 is that the 
property in the bale of cloth did not pass 
to the plaintiff until an appropriation 
of was made in his favour on the Ut 
January. It would, however, be 
ent to decide the appeal as against 
and then to remand the case 

after to decide the appeal so far as deien 

ant No. 1 was concerned. I, therefore, c 
eider that the cases must be remanded 
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the lower Appellate Court for re-decisiou 
on the quesiioh of liability of defendant 
No. 1 before any decision is given hy this 
Court in regard to defendant No. 2. d'he 
issue to be decided by the lower Appellate 
Court is as follows: — 

Whedier defendant No. 1 took nmcli 
care of the bal^ of cloth in (lu^stion as a 
man of ordinary prudence would, under 
similar circumstances, take of his own 
goods of the same bulk, quality and value 
as tlie goods bailed ? 

It will be necessary for the Court in de- 
ciding this issue to take into consideration 
the extent of the premises and the number 
of chaukidars who were appointed to guard 
them and also the manner in which the 
chaiikidars were posted on ditTerent sides 
of the building. The remand is under 
O. XLI, r. 2j of the C. P. C, and return 
should be made in three months’ time, 
z. K. Appeal accepted. 


Ill an a}<j<ii<*aliou tn sot aside an cy parte iliaavi' 
it is t'auul tliat the summons ivns served by 
anixinaf it to the outer door or some er'iisj-ticuous part 
of tile defendant’s In'iuse, it is neees>ary for tim Court 
to he .sitislicMl that the provisions of tlu* second part 
of r. 1« of (). \ of tho (J. P. (.’ wiu t* really complied 
with I'll • (’’ourt must s'*e whetlier in fact tlie soi'vinp: 
ollieer lia<l used all due and r as uialile dili;'eiiee with 
a view to lindin*; tin* def'ndani liefi'ie tlie proee.ss 
of allixin^ the sumni ins to tlie outer do u- or some 
conspiiaious ])ai t of the defendant s house was re.surt- 
od to. ( p, eol, 1 . 1 

W'A' nu('I:l<ui(l, ./. Where the fact of service of 
summons is contested it will be a matter for delaih-d 
ctmsiiieration as to iruv .service purjioits to havi- lu*eu 
eflec'teil, and in eaeli 'Mse jt will be lU'-a'-^ary to show 
that] the j)roees->-servor was reasonably aiul duly 
diligent in Ids alt'^mpls to en''ot personal .sendee 
due regard lieiug had to the [»ait i<“ulnr circumslanees 
of tho ea,se | p !)7(). c*! '*.] 

Provided the proeess-ser\cr goes to a jilaee on a 
day and hour wlien lie may e.xpect to lind the de- 
fendant there and does all that is reipdred imd(“r i'. 17 
of 1). \ of the C. 1‘. if he eanm>t lind the ilefcndaut 
and could not lind him whatever further .ste[)S he 
may liave takim. )iy reason of the defendant s abscuice, 
it is imt necessary for him to repeal Ids attemiit to 
etIecL personal service. I ihiil. 

Appeal from an order of Mr. Justice 
Page, dated the 22nd July 1924, passed 
in the the exercise of Original Civil Juris- 
diction. 
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Civif Procedure Code {Act P of W03), 0. r 17, 
0. IX, r. 13 — Letters Patent (Cal.), cl. 15 — Order 
setting aside ex parte decree, ■whether judgment — 
Appeal, whether lies — Sejwice of summons — Due and 
reasonable diligence, meaning of — Summons when may 
be affixed to house. 

The word “judgment" in cl. 15 of the Lotter.s 
Patent of the Calcutta High Court does not include 
every order made or every decision given by a Judge, 
even though it may be accompanied by a statement 
of the reasons which actuated the Judge in arriving 
at the decision. Whenever the question ari.ses wlie- 
tjier a particular order is or is not a “judgment" 
within the meaning of c4. 15 of tlie Letters Patent, 
it must be decided with reference to the particular 
f»Cld of tho caao and to the nature of the order, fp. 

966, col. 1.] 

An order setting aside an ex parte decree is not 
a “judgment" within the meaning of cl. 15 of the 
Letters Patent and is consequently not open to appeal. 
It is immaterial that the order further directs that 
proceedings in execution taken in pursuance of 
the ex parte decree should be set aside and that the 
•UachTQent should be withdrawn, [p. 960, col. 2.J 


Mr. A’. Siikfir, for the Appellant. 

Mr. .1. K. Roy, for the Respondents. 

JUDGMENT, 

Sanderson, C. J, — This is an appeal 
by the phiintilY against an order made b}^ 
mv learned l)rot]ier Mr. Justice Page on the 
22ndof Julv 1924. 

The facts which it is necessary for me to 
state are as follows : — 

'i'he plaintiff filed the plaint on the 28tli 
of February 1924, and summary proceed- 
ings were taken under O. XXXVII of the 
O. P. C’. On the 15th of April 1924, the 
plaintiff obtained a decree, which Avas made 
ex parte. T^he plaintiff, having obtained 
his decree, attached certain premises in 
Calcutta. On the 21th of June, notice of 
an application was issued on behalf of 
the defendants for an order that the ex parte 
decree of the 15th of April 1924 and the 
attachment effected in execution thereof on 
the interests of tlie defendants in the pre- 
mises therein mentioned should beset aside 
and that the defendants should have uncon- 
ditional leave to defend the suit. 

The learned Judge heard the application 
and on the 22nd of July 1924 made an 
order that the decree and all proceedings in 
execution thereof be set aside and that the 
attachment issued in execution of the said 
decree be withdrawn. It is against that 
order that the plaintiff has appealed. 
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Ihe learned Advocate, who appeared for 
t.ie defendants, took a preliminar}’ point 
that no appeal lies on the ground that the 
order, which the learned Judge made on 
the 22nd of July 1924, was not a “judgment” 
within the meaning of cl. 15 of the Letters 
Patent. 

The main question before the learned 
Judge was whether the summons had been 
duly and properly served. 

The learned Judge heai'd evidence in 
respect of this matter and delivered a judg- 
ment in which he dealt with the various 
points, which had been raised, at consider- 
able length. 

At first sight it may seem unreasonable 
to suggest that this is not a ” judgment.” 

But the decisions of this Court go to show 
that the word “judgment ” in cl. 15 of the 
Letters Patent does not include every 
order which a learned Judge makes or 
every decision given by a learned Judge, 
even though it maj^ be accompanied by a 
statement of the reasons which actuated 
the learned Judge in arriving at his deci- 
sion. 

The decisions of this Court upon this point 
are numerous. Many of them have been 
based upon the definition which was given 
by the learned (Miief Justice Sir Richard 
Couch in the case of Justices of the Peace 
for Calcutta y. Oriental Gas Co. (1), and, 
some of them, in my opinion, are difficult to 
reconcile with the judgment of the learned 
Chief Justice in that case. 

On previous occasions I have expressed 
the opinion that, whenever this point arises, 
itis for the Court to decide whether the 
particular order in question is a judgment 
within the meaning of cl. 15 having regard 
to the particular facts of the case and to the 
nature of the order. If the learned Judge 
had refused the defendants’ application to 
set aside the ex parte decree, it is not dis- 
puted that the defendants would have had 
a right of appeal. 

The reason for that is, that there would 
have been a final decision as to the merits 
of the questions between the parties in the 
suit, and the liability of the defendants 
would have been finally established, so far 
as that Court was concerned. 

That view of the matter is recognised in 
the C. P . C., because O. XLIII, r 1 provides 
that “An appeal shall lie from the follow- 
ing orders under the provisions of s. 104, 

a) 8 B L. R, 433 at p. 452; 17 W. R. 364. 


namely, (d) an order 

under r. 13 of O. IX rejecting an “appli- 
cation (in a case open to appeal) for 
an order to set aside a decree passed ex 
parte.'" 

d'hough there is a right of appeal against 
an order rejecting an application to set 
aside a deciee passed ex parte, it does not 
follow that there is a right of appeal when 
the learned Judge, instead of rejecting the 
application, accedes to it and sets aside the 
ex parte decree. 

As far as 1 am aware, this is the first 
case in which it has been alleged that there 
is a right of appeal in such a case as this : 
and, no case has been brought to our 
attention in which the exact point has been 
decided. 

There must have been many cases, in 
which an ex parte decree has been set aside 
by a learned Judge sitting on the Original 
Side, and it is significant that, as far as I 
am aware, there has been no appeal to this 
Court from such an order. 

I have come to the conclusion that there 
is no right of appeal ; and, 1 base my judg- 
ment upon the principle laid down in the 
case of Justices of the Peace for Calcutta 
V. Oriental Gas Co. (1) and upon the 
principle which I think underlies the deci- 
sion in Maharaj Kishore Khanna v. Kiran 
Shashi Dassi (2). 

The result of the learned Judge’s order 
is, that the merits of the questions between 
the parlies in the suit have not been decid- 
ed. On the contrary the result is that the 
suit has been restored and the matters in 
dispute and the question whether the de- 
fendants are liable for the amount claimed 
have yet to be decided. 

The learned Advocate, who appeared for 
the plaintiff appellant, submitted that the 
order in this case is not an order merely 
setting aside the ex parte decree, and he 
drew attention to the fact that it directed 
that all proceedings in execution should be 
set aside, and the attachment should be 

withdrawn: and, he argued that inasmucn 

as the order included that provision, it was 

an appealable order. . , 

That submission was at one Period 
argument attractive to my mind, 
further consideration I am of opinion 
it is not sufficient to justify the Cour 
holding that this order is appealable. 

The proceedings in execution were 

(2) 69 Ind. Gas. 820; 49 O. 616; (1922) A. I- R- ) 
407. 
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sequential upon the decree, and if an order, 
which merely sets aside an ex parte, decree, 
is not appealable, it seems to me impossible 
to hold that the decree is appealable 
simply because the plaintiff had ttie time 
and opportunity to attach property in 
executiun of the decree, before the ai)peal 
was tiled. 

It was further argued that the learned 
Judge in this case had not exercised the 
jurisdiction vested in him by O. IX, r. 13 
of the C. P. C. and that the application 
was in reality an application for a review 
of the judgment by which he made the cx 
parte decree on the 15th of April 1921. 

I am unable to accept that argument ; T 
think there is no doubt that the application 
was made by the defendants under O. IX, 
r. 13, and the learned Judge purported to 
exercise the jurisdiction vested in him by 
that rule. The Court might find itself in 
difficulties in future cases if we were to 
accede to the learned Advocate's argument 
in that respect 

The conclusion, therefore, at which I have 
arrived is that no appeal lies. That is suffi- 
cient to, dispose of the appeal and, in ray 
opinion, it must be dismissed. 

The appeal, however, was heard upon 
its merits : and the learned Advocate in- 
vited us to express our opinion upon the 
merits. 

The learned Judge dealt with the matter 
under the second part of O. V, r. 17. That 
rule provides: — “Where the defendant or 
his agent or such other person as aforesaid 
refuses to sign the acknowledgment, or 
where the serving officer, after using all 
due and reasonable diligence, cannot find 
the defendant and there is no agen*; em- 
powered to accept service of the summons 
on his behalf, nor any other person on 
whom service can be made, the serving 
officer shall affix a copy of the summons on 
the outer door or some other conspicuous 
part of the house in which the defendant 
ordinarily resides or carries on business or 

personally works for gain 

The learned Judge came to the conclu- 
sion that one Madanlal was an authorised 
agent of the defendants to take charge of 
legal proceedings. 1 am not sure whether 
he meant by that finding to hold that 
Madanlal was an agent of the defendants 
empowered to accept service of the sum- 
mons in this suit. If the learned Judge 
was of the opinion that Madanlal was an 
agent empowered to accept the summons 
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on behalf of the defendants it seems to mO 
that there w'as evidence which went to show 
that the summons w-as tendered to Madanlal 
and that lie i-efused to accept it, and it 
might be argued with considerable force 
that the first part of r 17 applied to this 
case. But in the absence of an express 
finding upon that point, in my judgment, it 
w'ould not be safe for this Court to rely 
upon it 

A further point w'as raised in the course 
of the argument, namely, that the applica- 
tion of the 21th of June 1924 was out of 
time : and, reliance was place^l upon 
Art 164 of the Limitation Act, which pro- 
vides that for an application by a defendant 
for an order to set aside a decree passed 
ex parte the period of limitation is 30 
days, to run from the date of the decree or 
w'here the summons was not duly served, 
when the applicant has knowledge of the 
decree. 

In tliis ease, the learned Judge held that 
the summons was not duly served and there 
is no express finding when the defendants 
had knowledge of the decree. There are, 
however, findings, which go near to a con- 
clusion that the defendants must have 
known of the decree on or about the date 
on which it was passed : and if it were 
open to us to decide this appeal upon the 
merits, I should have felt a strong inclina- 
tion to have some further evidence or some 
further enquiry upon uiat point inasmuch 
as the application to set aside the decree 
was not made until tlie 24lh of June 1924 
though the decree was made on the 15th 
April 1924. 

Finally it was argued by the learned Ad- 
vocate that the learned Judge’s conclusicn, 
that those who were acting on behalf of 
the plaintiff in effecting service of the 
summons, had not used all reasonable and 
due diligence to find tlie defendants was 
wrong. It was argued that the learned 
J udge based his conclusion upon a finding 
that the serving peon, after discovering 
that the defendants, at the time when he 
attended at 12, Banstolla Gully, were not 
in the house, admittedly made no enquiries 
whatsoever of anybody as to their where- 
abouts. 

That finding of the learned Judge wag 
strenuously challenged : and, it seems to 
me on the evidence that there is consider- 
able force in the argument which was pre- 
sented to us in that respect. 

I do not mean to detract in any way 
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froin^tlie-, principle involved in tlie learned 
Judge's judgment. 1 agree that it is neces- 
sarv for the Court to l)e saii^lied on such 
an application as this that [)rovi-ions 

of the second part (J r. 17 of () V have 
been really complied with. It i.s neces.^^ary 
in each case for the Court to see wliel I um’ 
in fact the serving ollicer has used all due 
and reasonable diligence with a view to 
finding the defendant before the process of 
aflixing the summons to the outer door or 
some conspicuous part of the house is re- 
sorted to. 

It is not necessary, in my judgment, for 
ine to say more as to the merits, in view of 
the fact that 1 have arrived at tlic conclu- 
sion that an aj^peal does not lie. 

For these reasons, in my judgment, the 
appeal must be <lisinissed with costs. 

Buckland, J,- It is witli regiet that 

I concur in the conclusion that this appeal 
must be dismisse<l on the ground that the 
order is not appealable ; for, upon the find- 
ings of fact of the learned Judge, apart 
from my own view of the evidence general- 
ly, I would come to the oj^posite conclusion. 

II is, howevL-r, some satisfaction to know 
that if justice recpiires that a decree should 
be made in favour of the ]>laintitY he 
will have a further opportunity of obtaining 
it. 

Before considering whether or not the 
order appealed against is a “judgment” 
within cl. 15 of the Letters Patent. I desire 
briefly to refer to one astiect of the cpies- 
tion which was presented by the learned 
Counsel for the appellant. He submitted 
that the order was appealable inasmuch as 
it could only liave been made by way of 
review under O. XLVII of the (’. P. C., 

' since as an application under O. IX, ^ 13 , 
it obviously was barred by limitation. 

I may say that, speaking for myself. I 
should have been willing to accede to this 
argument, had there been the faintest in- 
dication in the record that the learned 
Judge purported to make the order by way 
of review. We have been referred to the 
petition wvon which the order was based 
and the statements which it contains set- 
ting out matters l^eyond what is necessary 
■for the purpose of an application under 
O. IX, r. 13. That may be and is no 
doubt the case, but it does nor follow, 
particularly when the prolixity of petitions 
and 7 )leading.s in this Court is borne in 
mind, that the aj^plication was made by 
way of review or that the learned Judge 
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so made the order. The C. P. C. provides 
that an application for review shall he made 
in a part ic.ul ir fonn. I'liere is no pretence 
whatever that the p-'itioti in this case is 
in that foi in, 'mil thi-^ is not a point of much 
ciigency, assimilii’ applications have been 
tr-vited as ai>plications for review on the 
()iigin;il Side of the tVuirt. The learned 
Jiidg(\ however, says that the defendant 
brings the at>[ilication by reason of the 
provisions of O. IX. r. 15 and had there been 
J repeat, any indication upon the record 
that he was proceeding by way of review, 
the position might have been dilTerent. As 
it is, the order must be r'^garded as having 
l:)een made exclusively under that order 
and rule. 

Tlie order provides in the first y^lace that 
the c.r purfe decree shall be ser a>ide aiid 
the suit I't-stored, and lurlher that certain 
attachment proceedings incidental thei’f'to 
shall 1)3 set aside. These are two sepaiate 
and distinct matters. 


The order restoring the suit is not ap- 
pealable under the C. P. C. Ihe intention 
of the Code would appear to he that in the 
circumstances to which O. IX is applicable 
— he it under r. 13 or under r. 9 — where the 
result is that no further proceedings may 
take place, an appeal will lie, hut wliere 
a party who has been deprived of his decree 
will have a farther opportunity of obtauiing 
it, if justice requires that he should do so, 
then no appeal lies. These principles 
would appear to be material in consider- 
ing what is a ‘ judgment,” winch has^ been 

the subject of many decisions of this Coiir . 

The order restoring the suit does not 
affect the merits of the question between 

the parties 1 )V deci<ling some 
liabilitv, for the right or liability is left open 
to he decided, and upon the further hearin^, 
whifdi necessarilv follows from the older, 


ill be decided. • 

A further argument addressed to us 

lat the order restoring the s»dt A"’ 
^termining some l ight or liability be > 
also sets a.side tlie attachment s^nce oD- 

.ined, and that, in consequence, the rio 

: the plaintiiT to have a certain proper > 
tached and sold at and from the date 

: the attachment is a ^ 

^en determined and of which he has o 

?prived. 

This argument ai)pear'^ to 
llacious. 1 apprehend that 

: a “judgment” which is from One 
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Company's case (1) aiul has been eited in many 
decisions of this Court must be applicable 
in its entirety to the order actually a|ipealed 
against, and that you cannot apply one part 
of it to the order under appeal and auotliei 
part of it to some other order ivhu-h is or 

may be affected if the order appealed against 
is reversed. It does not affect the matter that 
the order setting asi.le the attachment is 
also appealed agiiust. If anything, tha 
lessens the force of the argument, lor the 
latter order may be dealt with separately. 

No doubt that the judgment states the 
views of the learned Judge, but every judicial 
exposition of a Judge’s opiiiiqu is not a 
‘■judgment" within the meaning of el. lo 
of the Letters Patent. There is also no doubt 
a decision. The decision is that the e.v 
parte decree should be set aside I hat 
does not affect the merits of the dispute 
between the parties, still less, apart fiom th 
attachment, does it decide any right o 
liability. As regards the proceedings foi 
attachment or the right to have the ‘ht ‘cli 
ment set aside, independently of the ii„ 
to have the suit restored, there has been 
no adjudication and it is impossible to saj 
that the decision embodied in the judgmen 
of the learned Judge affects the merits of 
any question upon which the atlacliment 
or the right to att.ich depend.s, or that any 
such adjudication determines any light 
of tl.e plaintiff or liability of the defenda. t. 
The order setting aside the attachment n, 
in my opinion, dependent upon the oidei 
restoring the suit and consequential the o- 
upon, and because itis affected as , 
sequence of the orfier restoring t i * 

is not open to the appellant to_ .•■oiiten'i tl at 

therefore, the order l!pnoniPs 

which is otherwise not able becomes 

appealable. In my opinion, j 

we are asked to set aside is not 

and the appeal will have to be i i aa 

upon that ground. 

As regards the merits. I do not propos 
to examine the facts and circums ^nces m 
the manner which it would have beem 

necessary to do were we allow ing P 

peal on that ground, but I have alieady 
generally stated my conclusion. « 
however, appear upon a perusa 
judgment that the learned Judge ■ 

cmJidered the effect of the preie ce of 
Madanlal as. to u.se his words, the ‘'•'^thonz 
ed agent of the defend mts to take charge of 
legal iiroceedings," with reference ^ j 
r. 17. The learned Judge clearly accepted 
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the evidence The - 

plaintih in preference ^dducwJj 

behalf of the defendant, and on a scrutiny of 
the evi lenceit woulii recpiin-^hb elfoit 

to hold that .Madanlal, wheiher or not the 
learned diuige so meant by the words 
which 1 have quoted, was ''an agent em- 
powered to accept service of suinnions on 
bclialf of llie defeiulant." 1 iiee<l not dwell 
upon this asiieet of the matter or the 
elleet of such a conclusion in relation to 
the other lindings of the learne(.l Judge or 
theevidence generally forlhe learned Judge 
has not considered it and, moreover, it is 
niuiecessary in view of the order to Ijc 
made on tiie appeal. 

The learned Judge lias on several occa- 
sions used the cxpre.-v>ion “substituted 
service ’ whi(‘h indie ite.-^ some slight^ degree 
of misapi'i'eiu'nsion in his mind. Xo doubt 
if the circumstances are such that eventual- 
ly tlic writ is allixed on the outer door of 
the liouse there is a substitution in the sense 
that llie document is not left in the hands 
of the person on whom service should he 
elTected, if possible, but that is not “sidist 
ed service" as recognised by the C . b. f . 
“Substituted service" is provided for by 
(). V, r. 20, but, as there is no (luestiun of 
the service lieing sulistiluted seivice in this 

case I need not'refer to it furllier, beyond 
mentioning that Ijefore service may 1)C so 
etYected tiie (’ourt has to besatislied with 
re^mrd to certain matters wiiich do not arise 
where service is elieete^i in the iiiannci pro- 

vifled by (). ^ , r. 17. 

Hefore comduding 1 desire to comment 
on certain general oliservations made by 
the learned Judge in the course of his 
iudgment, as brielly as 1 may without re- 
ferring to the evidence in detail. Cbxler 
V r. 17 provides that “where tlie serving 
oriicer after using all due and reasonable 

diligence, cannot liml the defendant he 

shaiT do certain things for the purpose of 
elTecting service. Tlie words “all due and 
reasonable diligence" are general, as neces- 
sarily tliev must be, for they are appli- 
cable to every case where service has to be 

elTected. 

In Cohen v. Nursingdas Auddij (3j. Pethe- 
ram. C. J., sitting singly on the Original 
bide of the Court made certain _ obser- 
vations with regard to tliis. He said : “It 
is true that you would go to a man s house 
and not find him, hut that is not attempt- 

(3J ID C. 201 at p. !;02; 0 Ind. Dec. (x. s.) 57D. 
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ing to find him. You should go to liis 
house, make enquiries, and if necessary 
follow him. You should make enquiries to 
find out when he is likely to be at home, 
and go to the house at a time when he can 
be found.” These observations have been 
quoted by the learned Judge in the order 
under appeal. In Rajendra Xalh Sanijalv. 
Hadjee Syed Jan Meah ( 4), Jenkins, J , de- 
livered a judgment as to what is required to 
be proved as to service in undefended cases, 
and said : “For the purpose of establishing 
that the defendant cannot be found, it 
must be shown that proper efforts to tind 
him were made, as for instance, that the 
serving officer went to the place or places 
and at the times at which it was reasonable 
to expect he would be found” — that is so 
far as 1 need quote, the remainder refers to 
other matters tc be proved. 

The words in these two judgments are 
in strong contrast, the earlier appears to 
pre3cril)e a detailed procedure by way of a 
general rule as to what is “due and reason- 
able diligence,” while the latter merely 
gives an instance. 

It has been said more than once that each 
case must depend on its own circumstances, 
a proposition with which I fully agree, 
which makes it impossible by reference to 
details to say what is necessary by way of 
“reasonable and due diligence.” What is 
due diligence in one case may not even be 
diligence in another case : and the words 
“due” and “reasonable” would be inapplic- 
able to diligence which took the process- 
server repeatedly to the defendant’s resi- 
dence at an hour when he might be expected 
to be at his business office. What further 
attempts should be made to find the defend- 
ant elsewhere assuming, he has not been 
found at the place where he may be expect- 
ed to be at a particular hour, must in a 
large measure depend upon the informa- 
tion available to the process-server. If in 
fact the defendant is absent from the locality 
it cannot be said to be necessary for the 
purpose of showing that he was reasonably 
and duly diligent for the proce^^s-server togo 
over and over again. This point was dealt 
with by Mookerjee and Carnduff, JJ , in 
Sitaram Sami v. Kalandi Patra (5). In that 
case the serving peon when he went to the 
house of the defendant was informed that the 
latter had gone to Vizagapatam. He there- 
to 2 C. \V. N. 574; 26 C. 101; 13 Ind. Dec. (.v. s.) 
C6'.). 

^5) 13 Ind. Gas, 127; 17 C. W. N. 999. 
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Upon affixed a copy of the notice on the outer 
door of the house and it appears that the 
defendant did not return fj*oni Vizagapatam 
till three months later. The learned Judges 
said . It was consequently impossible for 
the peon to retain the summons in his 
custod\’ till the return of the defendant, and 
a.s the defendant had left the jurisdiction 
of the Court, it was not possible for the 
peon to effect service upon him personally 
outside the jurisdiction.” If that is the 
proper course for the peon to pursue in such 
ciicLimstances, does it follow that diligence, 
which would have been such as is required 
by the section if the process-server had 
known that the defendant was absent, is 
no longer diligence if it so happens that he 
IS not told that the defendant is absent and 
that subsequently transpires, when the 
effectiveness of the service is in question, to 
have been the fact? In my opinion, pro- 
vided the process-server goes to a place on 

the defendant there and does all lliat is 

required under the section, if he (ennot 

nnd the defendant and he could not find 

^^*'fher steps he took by reason 
of his absence, then the position is such as 

we find it in this case, and I cannot perceive 

that it is necessary for the process server to 

repeat his attempts to effect peisonal 
service. 

The learned Judge has used the word 
perfunctory” but I find it quite impossi- 
ble to take the view that what took place on 
the occasion when the summons eventually 
vas affixed upon the outer door of the 
house and subsequently removed by Madar.- 
lal was perfunctory. 

The practice of the Court as to proof of 
service and matters to be proved has ob- 
tained, possibly with modifications, for very 
many years and I have been led to make 

these observations lest by passing over the 

learned Judge’s observations in silence I 
might be deemed to endorse his interpreta- 
tion of the effect of the section. Where the 
fact of service is contested it will be a 
matter for detailed consideration as to how 
service purports to have been effected, and 
in each case it will be necessary to show 
that the process-server was reasonably and 
duly diligent in his attempts to effect per- 
sonal service, due regard 'oeing had to the 
particular circumstances, 

I’ or reasons already given I agree that 
the appeal must be dismissed with costs. 

Z. K. Appeal dismissed^ 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT- 

Secoxd Civil Appeal No. 4b7 of 1921. 

September 15, 1925. 

Present: — Mr. Mallifax. A. J. C. 

J AIK AM— Plai.vtiff— Appellant 

versus 

LAXMAN — Defendant— Respondent. 

Landlord and tenant— Lease, evidence of — Accept- 
ance of rent, effect of—Rcnt collector, acceptance of 
rent by, value of. 

If an owner of land accepts money from a person 
who is ill occupancy of that land as the rent of the 
land knowing that it is paid to him as tlio rent of 
such land, such acceptance is good evidence that he 
has already given the i)ayer a lease of that land or 
gives it to him at that moment and agrees that lie 
shall be considered to have h-^ld it during the period 
for which the rent is paid. The acceptance of rent, 
however, by a person who is employed merely to 
collect rents and has no power to grant a lease is no 
evidence of tlie granting of a lease which would be 
binding on the landlord, [p. 971, cols. 1 & 2.] 

Second appeal against a decree of the 
District Judge, Wardha, dated the 22nd 
September 1924, arising out of the deci- 
sion of the First Sub-J udge, Second Class, 
Wardha, dated the 21th April 1924. 

Messrs. V. Bose, C. B. Parekh, and P. .V. 
Rndra^ for the Appellant. 

Messrs, il/. P. Kinkhede, R. B.,and G. S, 
Lute, for the Wespondent. 

JUDGMENT.— The grant of tenancy 
has been held to be proved in this case by 
the acceptance of rent by one Balaji who is 
mistakenly called Dulichand in the judg- 
ment of the lower Appellate Court because 
he was “empowered to accept rent for the 
malguzar." The learned District Judge 
remarks : “It is true that mere acceptance 
of rent need not amount to recognition of 
tenancy. But whether it does or does not 
depend on the circumstances of each case." 
The principles which tlie learned Judge 
had in mind are like many others, ordinari- 
ly stated much too widely and then applied 
to the full width of the statement. 

If an owner of land accepts money from 
a person who is in occupancy of that land 
as the rent of the land knowing that it is 
pxid to him as the rent of it, that is good 
evidence that he has already given the 
payer a lease of that land, or gives it to him 
at that moment and agrees that he shall be 
considered to have held it during the period 
for which the rent is paid. IMiat is, all 
there is in it. There is one matter over 
which the lower Courts have gone wrong in 
the consideration of the question of accept- 
ance of rent by the defendants which 
happens to be of no great importance but 


o*t 

only l)ecau3e they have also gone wrong on 
another. 

That matter is that the lambardar of the 
mahal in which the land in dispute is situat- 
ed is not the /am6ardar of the land in dis- 
pute. That land is itself a paili witliout 

a number or an appointed hfm6ardar both 

being unnecessary because of its smallness. 
It is nonetheless a separate paili as any 
other similar separately owned portion is 
and the rest of the village is really what is 
ordinarily callad the shamilat patti. Tlie 
person appointed lambardar of the mahal 
is really lambardar oi that shamilat 
only. This has been vaguely recognised 
all through the case in acceptance of the 
fact that the whole rent was payable in the 
end to tlie defendants (and other matters) 
but it has never lieen clearly realised. 

The fact loses some of its importance 
though not all because the man Balaji 
whom the lambardar ot the shamilat patti 
authoiiseti to collect rent for him was also 
authorised by the defendants to collect rents 
in their patti and to pay the money over to 
the lambardar o( the shamilat patti. Rut 
it is very clearly proved that Balaji had no 
authority from either the lambardar or from 
the defendants to do anything beyond 
collecting the amount of money due to them 
as rent. He had no power to grant a lease 
and, tiierefore, tlie acceptance of rent by him 
cannot be evidence of the granting of a 
lease, that is to say, of a valid lea&e. It may 
prove and in this case 1 think it does prove, 
that by accepling rent or by saying he had 
accepte<l rent from the plaintiff he intended 
to create evidence of the grant of a lease 
by himself but he had no power to grant 
one. 

The only question in the whole case is 
whether the defendants ever granted a 
lease to the plaintiff'. The lower Appellate 
Court has found that they did but tlie only 
evidence on which this finding of fact is 
based is evidence that rent was accepted by 
Balaji which cannot prove more than that 
a lease was granted or purported to be 
granted by Balaji. It is necessary for this 
Court, therefore, to examine first the ques- 
tion whether rent was ever accepted by the 
defendants and then whether if it was ac- 
cepted that fact proves that they granted a 
lease of the land to the plaintiff'. 

Now in the circumstances of this case to 
prove the first point tiiat tlie rent of the land 
ever reached the hand of the defendants it 
would be necessary to prove that it was paid 
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Balaji, handed over to the Jrnnhordar of 
the malial who was managing the defendants' 
'f-iatti and handed over hy him to the defend- 
ants whieh would ordinarily he done hy 
credit in the aceounts of the i>rofits of the 
shamilat pnfti. ddie evidence 1 hat it was ever 
l')aid even to Balaji seems to me entirelv 
insuliicient hut in this matter the tindingof 
fact of the lower Appellate Court has to he 
ac(*epted. 

The only evidence of the fact is the sig- 
natures of Balaji in the plaintiff's rasid balii 
the very signiricant fact mentioned in the 
judgment of the first Court that Balaji was 
summoned as a witness hy the plaintilf hut 
givcm u]t was not noticed in the lower Ap- 
fiell-iie Court. Tliese signatures could be 
easily and safely made hy Balaji in collu- 
sim with iho idiintilf, it would not he 
neces-ary fiu- any money to lie paid to him 
and he could easily keep it for himself if 
it was. 

But even if it is accepted that the money 
was paid to Balaji what evidence is there 
that it ever readied ihelambardai'. The rent 
payable hy the iilaintitY for his other land in 
the village was Us. (iO and for this land, as 
he alleges was Us. !)-!2-(). The very least 
that would 1)6 retpiired to sliow tliat' Balaji 
paid over to the hnnbarddv and 

not only Rs. GO is a statement to that effect 
hy Balaji himself and even that the plaint- 
iff has not dared to ask Balaji to make or 
at least helias not been able loindtice Balaji 
to dare to make it. The inference that 
Balaji never paid the Rs. 9-12-0 to the lani- 
bavdar hut kept it himself, if he ever had 
it, is inevitable. 

But of tliis there is further evidence. 
Tlie lainbardar lias himself stated as a 
witness tliat he debited the defendants 
every year in the village accounts with the 
rent of the land. That could not of course 
he strictly called rent payable by them to 
him, but it is tfie expression commonly 
though loosely used, and it is not incon- 
venient provided the real character of the 
payment is ke})t in mind. It is only hy 
debit in these accounts that the defendants 
could pay that “rent" to the lambardar, a 
fact of which the learned District Judge 
lost sight in refusing to believe that they 
had paid it because they had no receipt 
for it. It is also onlv bv credit in those 
accounts that the lambavdar could hand 
over to them the rent of the land collected 
by Balaji and paid to him, and his perfect- 
ly credible statement that he did debit 
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them with the “rent" necessarily includes 

tiie statement that he never credited them 

vith any rent of that land collected by 

Baliiji, that is that he never received it 
irom Balaji. 

Ibit even if if were proved that Balaji 
had paid the lombard nr the Rs. 9-12-0 he 
collected eacli year in addition to the Rs. 60 
due by the plaintiff for his other land, it 
would have to be proved further that the 
tambardar handed over the Rs. 9-12-0 as 
u ell as the Rs. 60 to the defendants and that 
they accepted it as rent for this land, that 
IS that they knew it was paid as the rent 
of this particular piece of land and were 
viiling to take it as such. N iw the deposi- 
tion of tlie lainbardar himself proves, as 
has Ijeen t-xplained, that he never paid this 
money to the defendants b 3 ' credit in the 

that even if he received it from 
i:>alaji he misplaced or misappropriated it; 
and the defendants never received or ac- 
cepted if at all, whether as rent or other- 
^vlse. 

But even if one more disproved fact is 

assume that the payments 
01 Ks. J-li-0 were credited to tlie defendants 
in the village accounts and they knew of 
it, the plaintiff’s case is not improved. He 
nrst alleged that lie was given an express 

1919. Ilis evidence was to 
the effect that it was given in May 1920, and 
it was rigliily held that he was never given 
an^ such lease at all. In the course of the 
suit tliree different sums have been stated 
as the rent on which this lease was given, 
but the sum of Rs. 9-12-0 appears not to be 
them. In the year ending in May 
191J and the following year the plaintiff is 
recorded in the jamabandi as holding 70 of 
the disputed land in addition to the 4.67 
leased to his son Mahadeo. (Calling that 
aiea 4.50 is only one of the very large num- 
bei of inaccuracies in this ca'^eh For each 
of the following three years the plaintiff is 
lecorded as holding all the land in dispute. 

1 he amounts which are for the moment 
assumed to have been proved as paid to 
Balaji and handed over by him to the 
lainbardar and credited by him to the de- 
fendants in addition to the Rs. 60 otherwise 
pa\'able are Rs 3 6-0 in the year ending in 
May 1920, and again Rs. 3 60 in the year 
ending in May 1921, Rs. 16-2-0 (which was 
Rs. 9 12 0 for that year and the balance of 
Rs. 9-12 0 for the previous year) in the rear 
ending in May 1922 and Rs. 9-12-0 in the 
year ending in May 1923, 
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The plaintiff admits that he -was dispos- 
sessed by the defendants in July T.)23 and 
he filed this suit in August of that year. 
It appears then that tlie earliest lime at 
which the defendants could have known of 
the payment of Rs. 9-12-U by the plaintiff 
was when the village accounts weie made 
up for the year ending in May 1922. The 
facts assumed, therefore, only jirove that 
the defendants turned the plaintitY out of 
the land at the end of the year in which 
it first came to their knowledge that he was 
paying rent for it to them through Balaji 
and the lamhardav. There could hardl\’ be 
better proof that they refused to accept liim 
as a tenant. 

The decree of the lower Appellate Court 
will be set aside and that of the fii-st Court 
dismissing the suit will be restored. The 
plaintiff will pay all the costs of both parties 
in all three Courts. 

z. K. Decree set aside. 


MADRAS HIGH COURT. 

Civin Appeal No. 113 of 1921. 

September 8, 1925. 

Present: — Mr. Justice Phillips and 
Mr. Justice Raniesam. 

SANKARANARAYANA RRDDl, minor 

BY HIS FATHER AND GUARDIAN PKRIA 

VENKATA REDDIAR— Plaintiff- 

Appellant 

vei'sns 

KOPPAYYA REDDl alia<i GOPALA 

REDDI AND OTHERS— Defendants Nos. 1 
TO 29, 31 TO 35 AND 37 to 55 — Re.spondknts. 

Hindu Law Setiltment deed, coju-if ruction of — (Jijt 
in favour of dnuyhter — Sature of estate taken — I nten- 
tion, vague expression of, whether can control clear 
dispositive word.s. 

Clejir and unambiguous dispositive word.s used in 
a Will or deed are not to be controlled o)* rjualifiod ))y 
any general ex}>res.sir>n of intention and technical 
words of known legal import must have their legal 
effect even tliough tlj(* testator uses inconsi.stcnt 
words, unless those inconsistent words an- of such a 
nnt»ire as to mak(5 it perf(;ctly ch-ar tliat the testator 
did not mean to' use tlie lecljuif-al wonts in tlieir pro- 
per sense, (p. 074, cols. 1 2.1 

Laiit .Mohim Singh Hog v. Chukkiin Lnl Hop, 24 C. 
fl34;^2l 1. A. 70; I C. W. N. 387; 7 Sar. V. C. J. 155; 12 
Ind. Dec. (n. s.^ 1224 (P. C.), relied on. 

A deed of settlement by a Hindu recited “I have 
no male issue. I iiave only a daughter and my wife. 
1 hereby make the following provisions so that my 
properties may not j)asrtto the (-(jntrol of others after 
'my lifetime and tliat thev may go to my lawful heirs. 
The projierties mentioned in 8ch. 1 hereof are to be 
enjoyed by myscU and my wife during our lifetime, 


:ind after our lifetime my dnuglitei' .and her husband 
^v]l<J is also my si.^ter s sun ar. to peifomi in\' fmn ral, 
etc., ceremonies and enjoy t)io aforesaid i)n>i) rties 
with alisolule iii;li5.s. The ]>ro]H rtii lurntioucd in 
tieli. 11 liereof are Iv) hi- i’njo\ed hy my fiauclil’ i e.nd 
niy soii'in-law fiian tliis date v. illi ahs'dulf riLlit.s 
ami witli li litahlc idghts in favour of son. grand.-^on, 
cle."; 


Hi Id, tliat the (laughter and li< r liu.shand took a:i 
absolute estate in the j'l'oj .n ties -..il't' <1 ijiu.sinueli as 
til'* clear di.'-posit ive words used could n-d lx- C( n- 
trolled by Ih.' somowhal vague e-Kpiossion of tie' 
settlor's intention occurring in the earlier portion of 
the document that the pnipeity .sliould go to his law- 
ful heirs, [p. 971, col. l._ 

Appeal against a ilecree of the Court 
of the Additional Subordinate Judge, 
Ramnad, at Madura, in O. S. No. 14 of 1921, 
(O. S. No. 2 of 1921 on the file of the Court 
of tlie Subordinate Judge. Ramnad). 

Mr. C. r. .[nantalcrishna Iyer, for the 
Appellant. 


Mr. K. Rajah Iyer, and the Advocate- 
General, for the Respondents, 

JUDGMENT.— Thesole question that 
arises in this appeal is ihe interi)rclation of 
the deed of settlement e.xeculed })y om^ 
Alagiri Reddi on the 3rd Novcinl)er J881. 
'I'liis document contains the following pro- 
visions : — 


“1 have no male issue: 1 have onlv a 

% 

daughter named A vudiy animal alias 
Mukkayi Animal and my wife Avudaiy- 
amnial. As I am now, on account of old 
age very weak in body, 1 hereby make the 
jirovisions mentioned l^elow so tliat my 
properties, etc., may not pass to the control 
of others after my lifetime and that they 
may go to my lawful heirs. . .'riie jjunja 
land and lioiise site, etc., mentioned in Scli. I 
hereof a're to be enjoyed by myself and my 
wife Avudaiyammal during our lifetime, 
and after our lifetime my daugliter 
Avudaiyammal and lier liusband Ramuliiiga 
Reddiar who is also iny sister's son are to 
perform my funeral, etc., ceremonies and 
enjoy the aforesaid [iroperties with absolute 
rights. Tlie properties mentioned in Sch. II 
hereof are to be enjoyed by my daughter 
Avudaij’animal and my son-in-law Rama- 
linga Reddiar from this date with absolute 
rights and with lieritable rights in favour 
of son, grandson, etc.” The actual words 
of gift in this document seem undoubtedly 
to confer an absolute estate, the words used 
being, wiih reference to Sch. II “with 
absolute rights and with heritable rights 
in favour of son, grandson, etc.” In con- 
sidering this gift, the Subordinate Judge 
has formed his opinion with reference to 
the preliminary sentence in which the 
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settlor stated that his intention was “that 
my properties may not pass to the control 
of others after my lifetime and that they 
may go to my lawful heirs". This inUmtion 
he has held to govern the whole of the 
document and consequently to modify the 
words which purport to confer absolute 
rights, and he has held that the gift to the 
daughter was one merely to be enjoyed by 
her for her lifetime so that it might pass to 
her son after her death. This is the con- 
tention put forward by the learned Advocate 
General for the respondent. We are unable 
to agree with this view of the document, 
for although the testator does expiess an 
intention that the property should go to his 
lawful heirs he does not specify what 
particular heirs he actually had in his 
mind. There are really no words that 
raise a presumption that he meant his 
daughter’s son and his daughter's son only, 
for a grandson would not be his only lawful 
heir. 

Several cases have been cited in support 
of the proposition that the absolute gift is 
controlled by this expression of opinion. I 
may refer to two cases Xanda Gopal v. 
Pareshmoni Debi (1) and Surendra Nath 
Ckattei'jee v. Saroj Bandhu Bhattacharjee 
(2) cited for respondent but in both these 
cases after the words which in a technical 
sense imply the gift of an absolute estate 
there are very stringent limitations imposed 
to restrain alienation, and in the latter case 
to regulate the. conduct of the donee, and 
in these particular circumstances it was 
held that these restrictions were such that 
the testator cannot have intended to use 
the technical words in their technical sense 
but only intended to convey a life-estate. 
Here we have no restrictions after the words 
of gift, the words used being ''Saravasivathan- 
tharam, putra pouthra parampariyam." 
We do not think that they can be controlled 
by the somewhat vague expression of the 
settlor as to his intention occurring in the 
earlier portion of the document. In this 
connection we may refer to Lalit Mohan 
Singh Roy v. Chiiickiin Lai Roy (3), where 
it was observed at page 846*. 

“There are two cardinal principles in the 
construction of Wills, deeds and other docu- 
ments, which their Lordships think are 

(1) 6 Ind. Cas. 354. 

(2) 70 iQd. Cae. 923; 26 C. \Y. X. 893. 

(8) 24 C. 834; 24 I. A. 76; 1 C. W. X. 367; 7 Sar. 
R. C. J. 155; 12 Ind. Pec. (a. s.) 1224 (P. C.). 
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applicable to the decision of this case. 
'1 he first is that clear and unambiguous dis- 
positive words are not to be c jntrolled or 
qualified by any general expression of in- 
tention. d’hs second is that technical word 
or words of known legal import must have 
their legal elYect even though the testator 
uses inconsistent words, unless those incon- 
sistent words are of such a nature as to 
make it perfectly clear that the testator did 
not mean to use the technical words in their 
proper sense’’. 

Applying these principles, it is clear 
that the settlor’s general expression of 
intention cannot control or qualify the very 
unambiguous words in which he conveys 
an absolute estate. In this case tlie settlor 
used words which have the legal effect of 
granting the absolute estate and there are 
no inconsistent words of such a nature as 
to make it clear that the testator did not 
mean those words to have their ordinnry 
legal meaning. We must hold, therefore, 
that the words used must bear their proper 
meaning. 

Another case relied on for the respondents 
is Seshayya v. Narasamma G). The decision 
in that case was apparently based largely 
on the then prevailing opinion that the 
estate granted to a widow must ordinarily 
be construed as a life-estate unless the 
words of gift put it beyond all doubt that 
the estate intended to be conveyed was 
absolute; apart from that, that decision 
must, we think, be confined to the facts of 
that case which are not fully before us, for 
it appears that although there was a gift to 
the widow and her son jointly, the effect of 
the decision in that case was to deprive the 
widow not only of the absolute estate 
claimed by her but even of the life-estate 
Avhich it would appear had been gran^tem 
Unless there were facts in that case 
showed that the life estate was relinquisheci 
the decision hardly seems to be in accord- 
ance with the language of the documen 
which purported to give some estate to the 

widow. ^ , 

For all these reasons we think that tn 

view takenbytheSubordinate Judge i^wrong 

and hold that Ex. I conveyed the absolute 

estate both in Sch. I and in Sch. II tt> 

daughter Avudaiyamtnal and her , j 

Ramalinga Reddiar, which they would h 
as tenants-in-common. As a result . . 
decision the decree will have to be set 

(4J 22 357; 8 lad. Dec. (k- s-J 255- 
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In the matter oj gopal das aGroBa. 



and the suit remanded for disposal on the 
other points which arise. 

Costs in this Court will abide the result 
and the stanip duty on the appeal memo- 
randum will be refunded. 

V. N. V. 

z. K. . Decree set aside. 

• « 


CALCUTTA HIGH COURT. 

IS30LVEN*CY JURISDICTION AfPEAL No. 88 

OF 1925. 

June 23. 1925, 

Present : — Mr J ustice Pearson. 
la thematter of GOPAL DAS8 
A U R O B A — Insolvent. 

Presidency Towns Insolvency Act {II I of 1009), ss. Jo, 
36 — Protection order, refusal of, for failure of insolvent 
to produce books of account-Appenl- Interfeimce by 
Appellate Court— Books in possession of Receiver ap- 
pohited by Court ~ Duty of insolvent. 

Where tiie Registrar has refused to pass a protec- 
tion order in favour of an insolvent on tlie ground 
that he has failed to produce the books relating to 
his business before the Ollicial Assignee, the High 
Court will not interfere with the discretion e.xercised 
by the Registrar, unless it is convinced that the 
insolvent has himself taken all steps that were in his 
power to effect the production of the bo<jks before 
the Oflicial Assignee. The mere fact that the books 
are in the poss'ession of a Receiver appointed by the 
Court and that tlie Official Assignee himself or one 
of the creditors can apply to the Court under the 
provisions of s. 36 of the Presidency Towns Insolvency 
Act for an order that the books should be made over 
by the Receiver to the Official Assignee would not 
absolve the insolvent from taking proper steps to 
have the books produced before the Official Assignee, 
[p. 975, col. 2. J 

Appeal against an order of the Registrar 
in Insolvency, dated the 5th June 1925. 

Mr. S. N. Banerjee, for the Insolvent. 

JUDGMENT.— This is an appeal 
against an. order made by the Registrar in 
insolvency, dated the 5th June 1925, by 
which he refused to pass a protection order 
in favour of the insolvent. He has set out 
the grounds on which he relies in his order, 
and the broad ground upon which his ac- 
tion has been taken is that the insolverit is 
a trader, carried on a joint family business 
of which family he was the karta, and that 
the books have not yet been produced be- 
fore the Official Assignee. It appears that 
at the time the adjudication order was 
applied for, the Registrar in insolvency 
refused the application on the same ground. 
The order, however, was made by this 
Court on the 23rd April, and the schedule 
was filed. It appears from the order of the 
Kogistrar that the insolvent filed a list of 

(b9 bpoks at the time of bis application for 


adjudication. It appears that they are in 
the possession of two Receivers who were 
appointed in a partition suit between the 
insolvent and the infant members of his 
family. It was instituted in December last 
year. An order of this Court has been inade 
directing the Receivers to deal with the 
insolvent’s siiare in the property. The list 
of books filed bv the insolvent was signed 
by the Receivers and lie asked that he might 
be exempted from producing the books stat- 
ing that they would be i)ioduced by the 
Receivers. That statement has not been 
borne out by what has subsequently happen- 
ed, and at the time of application for pro- 
tection order before the Registrar it was 
stated by the Attorney of the insolvent tliat 
he intended to apply to the Court for an 
order on the Receivers to deliver the books 
to the Official Assignee. 

The main ground argued in the present 
application before me istliatit is not possible 
for the insolvent himself to take any further 
steps than he has done to obtain the pro- 
duction of these books because not only 
are the}^ in the possession of the Receivers 
but the books themselves are not the IBooks 
of the insolvent’s own business but of the 
joint family business, of which he is one of 
the co-parceners. It is urged that the Official 
Assignee himself could apply to this Court 
under the provisions of s. 36 for an order 
that the books should be made over by the 
Receivers, or if not the Official Assignee, 
then a creditor might make the application. 
It is perfectly true that that procedure is 
open in this case. At the same time, prima 
facie, it is for the insolvent to produce his 
books, and before interfering with the 
discretion that has been exercised by the 
Registrar in this case I should require to 
be convinced that the insolvent had himself 
taken all steps that were in his power to 
effect the production of the books before 
the Official Assignee. Consequently I think 
I ought not to interfere with the order that 
has been made at present. I find it hard to 
believe that if the insolvent had taken 
proper steps even by approaching the Re- 
ceivers unofficially or asking the Official 
Assignee for a letter on his behalf or by 
w’liting a letter of his own to the Receivers 
stating what the facts were, the Receivers 
as officers of this Court would have refused 
to assist the Official Assignee who is also 
an officer of this Court, by producing 
the books in his office. It may be that the 

terms of the order under which they are 
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possession of tiie books nnght technically 
prevent them fi’om pnrtin" vith the actual 
possessi'.)!!. If sf), that is a matter which can 
easily- be remedied by an application maile 
to thi-i ( or.rt. lUit so far as the actual pro- 
duction izot's. 1 can see no r<*-i-on to think 
that if proper steps had been taken they 
miu'iit not have been by now elfeetive. 

With t hese remarks I dismiss the appli- 
cation. it will, of course, l^e open to the 
insolvent to I’enew his a|.)plication for pro- 
tection order on obtaining the books to be 
])roduced to the satisfaction of the Oilicial 
iVssignee. 

K. Application dis)nissed. 


Held, (1) tliat ill view of the fact that the plaiutifU 
wantvcl a declaration that the property purchased, in 
CMii.siderntion for vhiclx tlie niorff^affe was "ranted, 
wa.^ joint family projierty, the mortgage was bind- 
ing uii them; (p. I)7S. eol i.| 

''2) that tlic plaintilTs liaviiig failed in tlte previous 
suit to ask for any relief concerning the mortgage so 
fa.ras it nOVcl (1 the purchased j)ropcrty, tlieir present 
Miit was l)ariv‘d liv liic 1 rovibions of r. 1? of 0. II of 
the C. P. C. 

Ajipeal against a judgment and decree of 
the Additional Subordinate Judge, Sultan- 
pur. dated the 7th January 1921. 

i\[r. Moti Lai Saksena, for the Appellants. 
Messrs. Bhagwati Nath Sj'ivastava and 
Bishambhai'iiat/i Srivastava, for Respond- 
ent Xo. 1. 


OUDH CHIEF COURT. 

First Civii. Ai’ri:.\i, Xo 15 of 1924. 

Xovemlier 3, 1925. 

Present .-—Mr. Justice Itasan and 
Mr. J tistice Missia. 

ABHAIDAT SlXCl 11 AN DOTiiERs— P laintiffs 

Appellants 

RAdllOEXDAR PARTAB SAllAT 

anl otufus— Dffln pants— Rrspon dents. 
Hindu Lair- -.Joint familn Lropcrlij acfjuircd, 
nnlarx. of Presi(mj>tion--Lropcrlji inindiaacd ii/ joint 
janiihi MorUjdrie of ])iirclia.-icd (Did ancestral properlii 
tn pnrchdserASuit'hu i.irrehdscr to enforce wortrjauc 
Suit b'.i niemheis of ftiinihi for dccltD-iition that 
a.-u-t./c./f' Wad/ not affect ancestral proi» rtij—Snl>se- 
auent suit eIi<tUciajin<j niiiditij of morPjfi'je of purchas- 
'd properly irhether nuii nlainaile - -Ciril Proccdioe 

Cod ^Act i' of //"AS). Ik - . , . 

Wlierc it is found that a joint Hindu tmnily was 
possessed of a nucleus, tlie burden of proving that a 
•'ortain item of proiterty sutiseijuently nctiuired w.as 
the self-aequire<l prt)perty of a particular member of 
the family, lie.s upon tlie person who makes the as- 
sertion. Ip 1 * 77 , col. 2 ] • • TT- ] 

Certain property was i>urchasHd by a jomt HiikIu 

familv and the consideration for the sale was paid 
bv tlie execution of a mortgage in re.spect of the 
pVopertv purehasc.l as well as of a certain portion of 
nncestidl property belonging to the family, llie 
vendor subsequently obtained a decree for sale on foot 
of his mortgage, but before the jwoperty could be 
brought to sale some members of the family brought 
a suit for a declaration that the mortgage and the 
decree obtained on its basis were not binding on them 
so far as they affected the portion of the ancestral 
property of the family included in the mortgage. This 
suit was decreed and the purchased property was sold 
in execution of the mortgage-decree. The plaintiffs 
thereupon broujfht another suit for a declaratiori lliat 
the purchased property was joint family property and 
that the mortgage and sale in execution of the mort- 
gage-decree were invalid and were not binding upon 
the plaintiffs: 


JUDGMENT.— This is the plaintilTs’ 
appeal from the decree of the iSubordinate 
Judge of Sullanpur, dated the 7th January 
1921. Tlie plaintilfs prayed for the relief 
that a declaratory decree be passed in their 
favour against the defendants to the elTect 
that the property in suit specified in para- 
graph one of the plaint was the joint faniib' 
ju-operty of the plaintiffs and the defend- 
ants Xos. 2 and 3 and that the defendant 
X”©. 1 acquired no right therein by purchase 
at an auction-sale. 

The facts of the case are few and simple. 
A short pedigree may be given at the outset 
of the judgment. 


SAiur: yiXGli 


Dwurka Singh, 
■ defendant 
Xo. 2 


4 

Kunj liL'hari Singh, 
defendant 
Xo. 3 


Jai Xath Singli, 
plaintiff 
Xo. 5. 


Kap Jiam 
Singh, 
plaintiff 
Xo. 1. 

'1 


j 

Abhaidat 
Singh, 
plaintiff 
Xo. 1. 

■' '1 

Ram Dwar 
Singh, 
plaintiff 
Xo. 6. 


c 

Mahashar Si 
plaintitT 
Xo. 2. 


) 


1 . 


Olianeshar Singii. 
plaintiff 

Xo. 3. 


As the pedigree will show, Sarju Singh 
vas father of three sons. Two of his sons 
re defendants in the case. The ren^inmg, 
kbhaidat Singh, is one of the plaintiffs. 

ither plaintiffs are the two sons of Dwanta 

hnghand the three sons of Kunj 
;ingh. The property in question is situate ^ 
illage Mirpur baraiyan, Pargema 
a the District of Sultanpur. The plaintiffs 
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is that they and the defendants Nos. 2 and 3. 
that is Dawarka Singh and Kiinj Behari 
Singh, constitute a joint Hindu family, that 
the property in suit was acquired with the 
funds of the family and that consequently 
it was joint family property. 

It appears that this property was pur- 
chased by the father of the defendant No. 1, 
Ragho Inder Partab Sahai, from certain 
persons under a sale-deed dated the 4th 
February 1914. That sale was challenged 
in a suit for pre-emption by the defendants 
Dwarka Singh and Kunj Behari Singh. The 
claim for pre-emption was decreed and the 
decree of the Court specified that the money 
should be deposited by the 31st August 
1915. The money was not so deposited and 
the result was that the claim for pre-emp- 
tion eventually failed. Eleven days after the 
^xpiry of the period fixed in the decree for 
depositing the pre-emption money. Dwarka 
Singh and Kunj Behari Singii obtained 
a re sale, of the propert}^ for which they 
had instituted their suit for pre emption 
from the father of the defendant No. 1. 
The sale-deed bears the date 11th Septem- 
ber 1915 and the ostensible consideration 
stated therein was Rs. 7,50i). Tiie defend- 
ants Kos. 2 and 3, Dawrka Singh and 
Kunj Behari Singh, had no money to pay 
the sale consideration except asmall portion 
pf Rs. 1,300 6. This last-mentioned amount 
was paid to the vendee in cash The pay- 
ment of the rest of the pui’cfiase nioney 
was secured by a deed of simple mortgage 
executed by the defendants Nos. 2 and 3 in 
favour of the vendee. The deed of mortgage 
Avas of the same date as the deed of sale. 

^ It may now be mentioned that the mort- 
gage, to which we have made reference in 
Uie preceding paragraph of this judgment, 
covered not only the property which was 
acquired under the earlier sale-deed but 
also some ancestral property of the family 
repreaented by 2 biswas share in village 
Mirpur Saraiyan. The object of the present 
suit is to impeach the validity of the mort- 
gage of thelUh September 1915 on the 
grounds already stated by us. The defence 
was that there was no joint family, that the 
property in suit was the self-acquired pro- 
perty of the defendants Nos. 2 and 3 and 
that even if it was joint family property 
the mortgage in question was beneficial to 
the family as a whole and, therefore, was not 
liable to be challenged by the plaintiffs. 

With these questions of fact a plea iu bar 


of the present suit undar C. II, r. 2 of 
tiie (X B. C. was also raised. 

The Trial Court has found that the plaint- 
ilTs and the defendants Nos. 2 and 3 con- 
stitute a joint Hindu family governed by 
the law of the Mitakshara. On the second 
question, it has found that the property 
in suit was the seif-acquired property of 
the defendants Nos. 2 and 3. It has further 
found that the mortgage in question being 
beneficial to the famil}^ as a whole was 
binding on the plaintiffs and on the question 
of law that Court is of opinion that the suit 
is barred. 

On the question of fact as to whether the 
property in suit is the self-acquired proper- 
ty of the defendants Nos. 2 and 3 as found 
by the Trial Court, we find ourselves in 
disagreement with tlie finding of that 
Court. It is proved, indeed it is admitted, 
that tlie family was possessed of a nucleus. 
It is also proved that Abhaidat Singh 
plaintiff Na. 1 was the only member of the 
family who earned some income in service 
at some place in Calcutta. 'I’lie defend- 
ants have failed to establish that they had 
any other source of income iadependent 
of the nucleus and of the con ributions 
which Abhaidat Singh maae to tho 
family funds. The criticism of the learned 
Judgeof the Trial Court that it was not 
proved precisely as to what sums of money 
Abliaidat vSingh used to remit the family 
from time to time by producing receipts 
of money orders and so forth does not 
commend to us as of any weighty signific* 
ance. We can safely rest our finding on 
the admitted fact that there was a nucleus 
of the family. To support the view which, 
we are taking we may refer to the decision 
of their Lordships of tlie Privy Council in. 
the case of Lai Bahadur v. Kanhaiya Lai (I). 
We. therefore, hold that the property in suit 
was the joint family property of the plaint* 
ills and the defendants Nos. 2 and 3. 

This finding, however, is not sufficient 
to entitle the plaintiffs toa decree because 
we find ourselves in entire agreement with 
the view which the 'I'rial Court has taken 
both on the remaining question of fact and 
on the plea of bar, under O. II, r. 2 of the 
C. P. C. The plaintiffs challenge the valid-; 
ity of the mortgage but the consideration 
of the mortgage or the bulk of that con- 
sideration was admittedly utilized towards 
the price paid for the acquisition of this 

(1) 29 A. 244; 11 C. W. N. 417; 9 Bon^. L R. 597- 

4 A. L. J, 227; 34 I. A. 65 g.;. * 
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property which the plaintiffs now desire to 
be characterised as the joint family ])ro- 
pert)’. They cannot eat and also have the 
cake. If they wish to retain this property 
they must pay for it and the payment has 
been made not by any other means except 
the execution of the deed of mortgage in 
c[uestion. In the circumstances of the 
case and in agreement with the Trial Court, 
we hold that the mortgage in question is 
binding on the plaintitTs. 'I'his concur- 
rent finding is enougii to dispose of his 
appeal: but we think it proi)ertc deliverour 
opinion on the question of law as well. 

These plaintiffs brought a previous suit in 
respect of the mortgage now in question. 
At the date of tiiat suit the defendant 
No. 1 had obtained a decree on that mort- 
gage and was proceeding to sell the property 
under the decree which he had obtained. 
The plaintitTs then brought the previous 
suit for a declaration that the mortgage and 
the decree consequent thereon were not bind- 
ing on them. In the course of the pleadings 
they limited their claim to the two bisivas 
ancestral properly and abandoned the attack 
in respect of the rest of the property includ- 
ed in the mortgage under question. They won 
that suit. The present suit is now brought 
to challenge the validity of the mort- 
gage and of the sale which has since taken 
place of the property which was acquired 
for the benefit of the family as we have al- 
ready found. The lower Court is of opinion 
that the present suit is barred by O. If, r. i*, 
of the C. P. C. It is argued in appeal that 
the cause of action for the present suit is 
different from the cause of action on which 
the previous suit was founded. The differ- 
ence is made to rest on the fact that the pre- 
vious suit was brought before the property 
had been sold while the present suit has been 
instituted after the auction-sale under the 
decree obtained by the defendant No. I. We 
think that that is a distinction without any 
difference. The mortgage was one and 
entire. That transaction gave cause of ac- 
tion to the plaintiffs and if they chose to 
attack it only in piece in a previous suit 
they cannot be permitted to attack it with 
respect to another piece covered by the same 
transaction. 

The appeal fails and is dismissed with 

costs. 

2 K. Appeal dismissed. 
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BOMBAY HIGH COURT. 

Appeal from Order No. 22 of 1924. 

August 3, 1925. 

Pi'esent : — Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Madgavkar. 

MAYAaHANKAR MULSHANKAR- 

Appellant 

vei'sus 

BURJORJI MERWANJI BATLIVALA— 

Respondent. 

Mortgage —Rrdemption — Mortgagee releasing portion 
of mortgaged property from mortgage-debt — Owner of 
portion '»/ equity of re<lcm}ition, whether cun sue for 
partial redemption— Equity — High Court, power of. 

The Transfer of I’roperty Act is not exhaustive and 
a High Court, as a Court of Equity, is entitled to 
administer the principles of equity, as laid down m 
decided cases, wliicli arc not distinctly prohibited by 
Statute, [p. ‘J79, col. 2.] 

Where a mortgagee has acted in such a way os to 
release a portion of the mortgaged j)roperty from the 
morlgag^-debt, a mortgagor who is the owner of a 
j)art of tlie equity of redemption is entitled to redeem 
that portion of the proi^ertv in w’hich he is interested. 
[j6id.] 

Appeal from an order passed by the Jojn^t 
Judge, Thana, in Appeal No. 218 of 
reversing the decree passed by, and reruand- 
ing the suit to. the First Glass Subordinate 
Judge. Thana, in Suit No. 7 of 1921. 

Mr. G. iV. Thakor, (with him Mr. P. G, 
Bapat), for the Appellant. 

Mr. R. TV. JJesai, for Respondent No. i. 

JUDGMENT.— This suit was one for 
part redemption by an assignee of a part 
of the mortgaged property. On July 22, 
1914, defendant No. 3 executed a mortgage 
in favour of defendants Nos. 1 and 2 for & 
principal sum of Rs. 17,500 and interest. 
The properties mentioned in the mortgage 
deed were: (1) four parcels of Bhandup 
land; (2) 311t5 square yards of Kanjur land, 
and (3) some interest of the mortgagor m 

certain property at Parel. , 

On October 27, 1915, defendant ho. 3 Dy 
i registered deed gave the four parcels 
Bhandup land included in the above mor 
zage to the plaintiff in exchange for certain 
)ther lands of Bhandup received from nim. 

On October 20, 1918. the first and second 

iefendants, the mortgagees, brought a sui 
)n their mortgage against defendant - • 

ilone, and on July 8, 1918, 
iminary decree for Rs. 19,462-9-3 j.j 

vith interest. In that_ suit they m 
IS mortgaged properties five -gj 

Bhandup land, four being those m 
n the deed and since 

ffaintiff, the fifth being a wholly dijej- 

which the plaintiff alleged had bdo g 

I'r. an Midenendent ngUL 


to 
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Btead of 311G square yards of Kanjur land 
they included another piece <>f 5!)51 s piare 
j'ards which also tlie plaint ilY alleired be- 
longed to him in an independent I'ight, and 
they mentioned also the Parel property. 

It does not appear that anything further 
was done after the preliminary deci'ee. Ihe 
plaintiff then claimed that as he was the 
owner of the equity of redemption of a por- 
tion of the mortgaged property, he was en- 
titled to redeem that por*ion on paying a 
proportion of the amount of tlie mortgage- 
money, because the mortgagee by his own 
action had released some of the mortgaged 
property from the mortgage. The rrial 
Court ordered that tlie plaintill should 
within seven days amend the plaint by 
making it a general suit for redempl ion of 
the whole property on payment of the 
whole mortgage amount that might be 

found due. , , , i 

On appeal the Joint Judge held tliat a 

certain principle of equity must be apjilied 

which acts in favour of a mortgagor owner 

of a part of the equity of redemption of 

mortgaged properties when the mortgagee 

has acted in such a way as to release n ])oi- 

tion of the property from tlie mortgage deed. 

This principle has been laid down in 

Ali V. Baij Nath Ham iSaiiu (1). At p. 

the judgment proceeds: 

“It appears to be clear that a mortgagee 
cannot release from his claim a portion of 
the properties comprised in his security so 
as to prejudice the rights of others, who 
might have already acquired an interest in 
the unreleased portion. As pointed out by 
this Court in the cases of :Surjirrim Marimri 
V. Barhamdeo Persad (2) and Surjiram Mar- 
wari V. Barhamdeo Persad (3) it is not open 
to a mortgagee to throw the burden of the 
entire debt upon a portion only ot the 
mortgaged property and release the re- 
mainder.. ..The purchasers of the properties 
not released are entitled to insist that not 
more than a proportionate share ot the 
mortgage debt shall be levied upon the pro- 
perties in their hands. , . ^ . • 

That case was followed by this Court in 
Budhmal Kevalchand v. Hama Yesu 6angte 
(4). There the pioperty in suit was mort- 
gaged to plaintiff. Subsequent to the date 
of the mortgage, the equity of redemption 


(1) 33 e. 613; 3 C. L. J. 57G; 10 0. - N- 

(2) 1 C. L. J. 337 

(3) 2 O. L. J. 202. 

(4) J5Jlnd. Ca^327;J4 

•i?age of 33 C. — lEd.) 
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was purchased in equal half shares by t^yo 
out of tlie three jiarties The plaintiff sued 
to recover tlie entire mortgage- delit by sale 
of half of the mortgaged property in the 
hinds of one of them without adding the 
other as a party. It was held that it was 
contrary to the princi[)les of equity that 
tlie plaintitf who by his own negligence had 
lost his remedy against the owner of half 
of the equity of redemption, should seek to 
throw the whole burden of the mortgage on 

the owner of the other half. 

In this case if the plaintiff could only re- 
deem the property of which he is now the 
mortgagor by payment of the whole of the 
mortgage-debt in satisfaction of the mort- 
gage-decree, he would only recover from 
the mortgagee a part of the properties 
mortgaged and not the whole, because by 
virtue of his decree the mortgagee could 
onlv execute his decree against the 
properties mentioned tlierein. It makes 
no difference whether that mistake was 
deliberate or intentional, and it makes no 
difference that the present case is not 
contemplated by any of the provisions of 
the Transfer of Property Act. That Act is 
not exhaustive and this Court as a Court of 
Equity is entitled to administer the Prin- 
ciples of equity as laid down in decided 
cases which are not distinctly prohibited by 

Statute. , . V. • 

We think the Joint Judge was right m 

his conclusion, and \ve dismiss the appeal 

with costs. . 

2 K, Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

SiiCOND Exeoutio.s of Decree Appeal No. 44 

OF 1925. 

October 30, 1925. 

Present:— Mr. Ashworth, A, J. C. 

KEDAK NATH— Decree-Holder— 

Appellant 

versus 

CHANDIKA PRASAD— Respondent. 

Civil I*rocedu7't Code, (.let \ of 1008), O. XXI, r. S 
(S)— Execution of decree -Payment not cei'tified within 
time i>rescrihed, whether can be recognized- Evidence 
to prove payment, whether admissible. 

A payment ma<le l)y the judgment-debtor to the 
decree-holder which is not certitied within the time 
allowed by law c-annot be recoj?nized by the Execution 
Court, and evidence is not admissible to prove th® 
fact of such pavment. 

^urji Xarain }Bsra v. Viand Singh, 78 lad. Caie, 
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776- -27 O. C. 277; 10 O. & A. L. R. 375 mid TrnHbak 

Ramkrishna Ranade v. Hari Laxaman Rauadc , 
hid. C\i 5 . ‘»10; 34 B. 575; 12 Bom. L. K. hbG. dissenlecl 

Prasad v. Shankar I no . 

10 O, B. J. 351; 10 O. A A. U R- HO; (B'24' A. 1. R- 

(0.1 208 . followed. , 

Second execution of decree appeal 
acrainst an order of the Subordinate Judge. 
Uaao, dated the I5th April m.\ upholding 
that of the Munsif , Purwa at L nao. dated 

February 1925. n *. 

Mr D C. Chandra, for the Appellant. 

Mr. Raj Xarain Shvida, for the Respond- 

611 1 

JUDGMENT.— Thisis asecond execu- 
tion of decree appeal. The appellant held 
a decree against the respondent and appli- 
ed for execution. The first two Couits 
relying on Sarji Xarain Mixra v. bland 
Sinqh (1), permitted the respondent to prove 
a payment which had not been certified 
unde'r O. XXI, r. 2 (3). In this appeal it 
is urged that the ruling relied on, which 
was by a Single Judge of this Court, is not 
eood law and should not be followed. , 

It has been urged before me that I should 
postpone this case for decision by a Bench 
of two Judges when the Oudh Chief Couit 
comes into existence within a, few days. 1 
am not prepared to take this course, be- 
cause I find there is a Bench decisiori of 
this Court, namely, Harihar Prasad v. 
Shankar Dayal (2), which takes a contrary 
view to that of Surji Xarain Mtsra v. Uland 

^"Surjd Xarain Misra v. Uland Sincjh (1), 

followed a Single Judge ruhngof the Bombay 

High Court, namely, Trimbak li^^rnk^sana 
Ranade v. Hari Lnxaman Ranade (3). Hiat 
ruling expressed the opinion that the effect 

create 1 presuSipUon.’but a rebuttable one 
in favour of a non-certified payment not 
having been made. This decision j 

ed to be based on a consideration of the 

the particular clause m q^^^^ion. Refe^ 

ence was made to s. 244 of the old . 

. 1 • . « 17 Tf wpq sucffested tnat, 

StsmuchTs'an Execution ^ rt'ies 

to decide alUuestions betiv^^^^^^^^^^ 
to an execution case, it naa p , ^g^d- 

the question of a payment noUMthstan 

ing O. XXI, I. 2 (3). I am 

J 78 Ind. CBS. 776; 27 O. C. 277; 10 0. & A. L. R. 

'’t2) 77 Ind. Cns.637; lOaUJMhlOO. ^A.U 

■‘iS, “7S.c4'..k Sim, 


cur with this reasoning. A general po^er 
to a Court to consider questions arising 
between the parlies to a decree, will not 
override a specific provision of the Code, 
that a plea of payment cannot be 
when it has not been previously certifaed, 
or rather not certified within the time 

allowed by law. 

The view that I am bound to taKe as a 
Single Judge is the view of the Bench de- 
cision of this Court, and I also think that 
that decision was correct. Accordingly 1 

allow this appeal with costs. 

2 Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Civil Revision' No. 254 of 1924. 

April 27. 19?5. 

Present: — Mr. Findlay, Officiating^ 

J. C., and Mr. Wadegaonkar, A. J. C. 
Pandit PANDURANG RAMCHANDRA 

PANDE— Applicant 

COMMISSIONER of INCOME-TAX, 

C. P. — Non-Applicant. 

Income Tax Act (XI of 10J2], ss. Id. ()t)— Income, 
what is — Accou«f5, method of — Entries in books oj 
account, value of — Interpretation of entries, whetner 
question of law — Reference to High Court. 

F'or the purpose of calculating the. profits ot 
business under the Income Tax Act, mere entries i 
books of account are not by tliemselves conclusive. 

[p. 982, col. 1.] 1 

The '.vord “income" signifies ivhat comes in nn 
includes sums whicli though not actually realize 
have become due in such a manner that the assesse^ 
could at his will and pleasure receive them 
investment or otherwise, [p. 982 , col. 2 ; p. 983, col. I J 
The method of accounting regularly employed y 
an assessee for the purpose of his business sno 
reflect his true income, profits and gains. If y 
not, the Taxing Officer must find out the true inco 
of the assessee as income-tax is leviable on t 

profits and gains and not on imaginary sums ^ 
do not represent the true income of the assessee. LP* 
983. col 1.] , .Lg 

What constitutes receipts for the purposes oi ^ 
Income Tax Act is a question of law and - 
question of fact. The question whether 
entries on the credit side in a profit and loss -jj 

constitute income or not. when there is 
regard to the meaning of the entries and the ^ 

stances un<ler which they were made, is, Ag 

question of law within the meaning of s. ot> 

Income Tax Act. fp. 982, col. 2.] nuef 

The proper legal eliect of a proved fact is a 4 

tion of law.Tp, 983, col. 2.] 



[91 I. C. 1925] PANDURAKG RAMCHANDRA 

Civil revisioa against aji order of the 
Commissioaer of Income Tax, Central Pro- 

Berar, iS’agpur, dated the 30th 

May 1924. 

Mr. .y. Gupta, (with him Mr. .1 T" 
^inzarde), for the Applicant. 

/ Government Advocate, 

(with him Mr. B, B. Kekre, Assistant Com- 
missioner of Income Tax), for the Non -Appli- 
cant. ^ 

ORDER. —Applicant Pandurang Ram- 
chandra Pande of Kuhi, Tahsil Umrer 
returned an income of Rs. 300 from house 
property and Rs. 3,783-2-8 from business 
for assessment during the year 1923-24. His 
^Uirn was not accepted by the Income Tax 
Oincer, who sent for his account books and 
found his taxable income to l)e Rs. 300 
from house property and Rs. 26,199 from 
business and made assessment on thi.s 
income. On appeal the Assistant Commis- 
sioner of Income Tax allowed a deduction of 
Rs. 128-14-3 on account of amad rafti only 
from the business income of the applicant 
and ordered that for purposes of assessment, 
the income of the applicant from business 
should be taken to be Rs. 26,070-1-9. He 
was accordingly taxed on a total income of 
Rs. 26,370-1-9 for the year 1923-24. Pie 
^en applied to the Commissioner of Income 
Tax under e. 66 of the Income Tax Act of 
192-' for a reference to the High Court. His 
contention was that he was not liable to pay 
income-tax on sewai or prospective interest 
which had neither been actually realised by 
hini nor had become payable during the 
period for which assessment had been made. 
The Commissioner of Income Tax overruled 
his contention and declined to make a refer- 
ence to the High Court on the ground that 
no question of law arose in the case. In 
doing so, he observed as follows: — 

"The applicant has been maintaining his 
books of accounts on what is called the 
book profit system and as such the book 
profits are very clearly ascertainable from 
his books. For calculating the taxable 
income in such accounts a new provision 
has been made in the present Act under 
B. 13. Such a provision did not exist in the 
Act of 1918. Under this section it is 
ordered that income, profits and gains shall 
be computed for the purposes of ss. 10, 11 
and 12 in accordance with the method of 
accounting regularly employed by the 
assesses. It has been admitted by the agent 

01 the applicant that he had been applying 
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this method of accountancy in the past and 
that he had even been taxed on this system 
of accountancy up Mil now. It seems 'to me 
that when the profits could be clearly 
ascertained fmtn the method of accounting 
regularly employed by the assessee the 
Income Tax Officer was justified in comput- 
ing the income that way. Hence the refer- 
ence on point (1) to the High Court is un- 
necessary in the face of the specific provi- 
sion of law for it. The main question in 
this case is a question of fact whether a 
particular system of accountancy is regular- 
ly employed and whether it gives the total 
income, profits or gains of the assesses. It 
has been said above that such is the case. 

The sum and 

substance of ihe applicanTs contention in 
that he refuses to pay tax on what is called 
‘book-profits,’ but s. 13 specially provides 
for such book-profits when that is the 
system of accountancy with any particular 
assessee. I think no point of law is involved 
in this case and I do not see any object to 
be gained in referring the matter to the 
High Court." 

The applicant has now moved this Court 
under s. 66 (3) of the Act to call upon the 
Commissioner of Income Tax to state the 
case and refer it for the orders of this 
Court. 

1 he facts of this case are not disputed 
before us and the only question, wliich we 
have to decide at this stage, is whether on 
the facts as admitted by both the parties a 
question of law arises justifying an order 
by us calling upon the Commissioner of 
Income Tax to make a reference to this 
Court. It is admitted by both the parties 

that the applicant makes advances of grain 

and cash on sewai to his debtors and takes 
instalment bonds from them for the cash 
or grain advanced plu.s sewai on it. For 
example, if he advances Rs 100 to his 
debtor, he adds Rs. 2o on account of sewai 
to Rs. 100 and takes a bond for Rs. 125 
from the debtor payable by certain instal- 
ments and debits Rs. 125 to his debtor's 
khata and credits Rs. 25 to the fcasar khata 
Similarly, if he advances 2 khandis grain 
to his debtor, he debits him with 2\ khandis 
and credits J khandi to the kasar khata. 

These credit entries in respect of are 
made by him on the very day of the advance 
of the loan, t. e., before the sewQx hecome.s 
payable. He says that the amount of sewai 
so credited to the kasar khata does not 
represent his income and that he makes 
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credit entries in respect of sewai in the 
kasar khata with the sole object that the 
debit and credit entries in his account books 
may tally and not with the object of show- 
ing his profits. It is urged on behalf of 
the Commissioner of Income Tax that as 
these credit entries are made in the kasar 
khata which he treats as a profit and loss 
account, they must be regarded as entries 
in respect of income derived from business. 
We need hardly point out that for the 
purposes of calculating the profits of a 
business, mere entries in books of account 
are not by themselves conclusive, and the 
question, as to what constitutes receipts 
for the purposes of the Income Tax Act, is, 
in our opinion, a question of law and not 
a question of fact. In Gresham Life 
Assurance Society v. Bishop (1), Lord 
Lindley has observed at page 29G* as fol- 
lows:— 

“My Lords, I agree with the Court of 
Appeal that a sum of money may lie received 
in more ways than one, c. g , by the transfer 
of a coin or a negotiable instrument or other 
document which represents and produces 
coin, and is treated as such by business 
men. Even a settlement in account may 
be equivalent to a receipt of a sum of 
money, although no money may pass; and 
I am not myself prepared to' say that what 
amongst business men is equivalent to a 
receipt of a sum of money is not a receipt 
within the meaning of the Statute which 
your Lordships have to interpret. But to 
constitute a receipt of anything there must 
be a person to receive and a person from 
whom he receives, and something received 
by the former from the latter, and in this 
case that something must be a sum of 
money. A mere entry in an account which 
does not represent such a transaction does 
not prove any receipt, whatever else it may 
be worth." 


Similarly in In re Aurangabad Mills Ltd. 

(2), Shah, J., has observed: “It is clear 

that the mere fact that the entries being 

made for the purpose of proper account 

keeping would not entitle the Collector to 

treat the profits as having been received in 

British India within the meaning of s 3 

(1) of the Act (VII of DlSj." Agiin in 

Board of Revenue, Madras v Pydali Ven- 

kataehalapathy Gtiru (3), it has i)een held 
(1) {1902) A. C. 287; 71 L. J. K. il. CIS; 6.5 J. 1*. 
755- .'iO \V U. 59.1; SC L. T. iVXV. IS T. L. K. C2G. 

(21 fit Tnd. Cas. 9; 4.5 ]). 12Sfi; 2.”. Bom L. K. 570. 

(3) CD Ind. Cas. 405; 1C L. W. 174; (1922) M. W. N. 
80; 31 M. L. T. 255; (1922) A. I. R. (M.) 426. 

of (1902) A. C,— 
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that where compound interest is payable 
by a debtor to a creditor with yearly rests 
and the creditor makes entries in his books 
of account adding to the principal amount 
the interest which has accrued due at the 
end of the year, but does not receive pay- 
ment either in cash or by counter credit in 
the debtor’s accounts, a mere entry of such 
interest in his books of account does not 
make siich interest taxal)le income within 
the purview of the Income Tax Act. 

It is significant to observe that the word 
‘income’ has nowhere been defined in the 
Income Tax Act. 1922. Probably, the Legis- 
lature deliberately omitted to define that 
word and left it to the taxing authorities 
and Civil Courts to determine in each case 
what was income for purposes of taxation 
under the Act. Consequently, it seems to 
us that the ciuestion whether particular 
entries on the credit side in the kasar khata 
constitute income or not when there is no 
di'^pnte in regard to the meaning of those 
entries and the circumstances under which 
they were made is a question of law. 

In tins connection, we should like to 
observe that the Income Tax Act of 1922 
ap[)lie3 to all i7icome, profits or gains as 
described or compi ised in s. G of that Act, 
from whatever source derived, accruingor 
arising or received in British India {vide s. 

4 of the Act). Section 6 mentions the 
several heads of taxable income one of 
which is “Business" with which we are con- 
cerned in the present case and s 10 describes 
the way in which income derived from 
business should be calculated. That sec- 
tion enacts that income tax shall be payable 
by an as^essee under the head “Busines.s in 
respect of the profits or gainsof any business 
carried on by him. The profits or gains of 
a business are, generally speaking, the 
difference between the receipts and the ex- 
penses incurred in earning them. IfJ 
Russell v. Toivn and County Bank (4), Lord 
Plerschell has observed at page 424* 

“The profit of a trade or business is the 
surplus by which the receipts from the 
trade or biisine.ss exceed the expenditure 
necessary for the purpose of earning those 
receipts." 

Can ere lit entries in regard to seu'Ui 
which has neither been realized nor has 
accrued due be regarded as income, profits 
or gains from business? The word “income 
signifies what comes in and include-^ sums 

■1) (ISS8) 1.3 A. C. 41S; 53 L- J. V. C. S. 59 L- 

4gl; 53 J. P ^41 : — 

of (1888) 13 A, C.— 
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which though not actually realized have 
become due in such a manner that the 
assessee could at his will and pleasuie 
receive them for re-investment or othei- 
wise: per Sadasiva Ayyar, J.,in Secretary 
to the Board of Uevenue, Income-Tax, Madras 
V. Arunac/iaiavn Cliettiar (5). But in the 
present case, the sewai credit to the Icasar 
khata had admittedly not become payable. 

It was credited to the khata on the very 
day of the advance of the loan. It would 
become due after several years and when it 
becomes due, the applicant may not succeed 
in realizing it at all or may ■ succeed in 
realizing only a small portion of it. Lnder 
these circumstances, is it just, legal and 
equitable to treat the entire seirai as income 
taxable under the Income Tax Act . inis, 
in our opinion, raises a question of law. 

In a very recent case decided by the 
Privy Council, St. Lucia Usinesand Estates 
Co. V. Colonial Treasuj'cr of St. Lucia (b;, 

Lord Wrenbury has observed; — 

“The words ‘income arising or accruing 
are not equivalent to the words ‘debts aris- 
ing or accruing’. To give them that 
meaning is to ignore the word income . 
The words mean ‘money arising or acciuino 
by way of income’. There must be a coming 

into satisfy the word ‘income’. • •• ; 
taxpayer be the holder of a stock o± a 
Foreign Government carrying say 5 per 
cent, interest, and the Government is that 
of a defaulting state which does not pay 
the interest, the taxpayer 
received nor has there accrued to 
income in respect o£ that stock. A dMhas 
accrued to him but income has not. It does 
not follow that income is 

income-tax is*^ deducted at the source he 
taxpayer never receives the sum deducted 

but it accrues to him”. . , 

In this view of the legal aspect of the 

case it is in our opinion idle to contend 

that’ the question raised in the petition of 

the applicant is not a question of la\\. ^ 

SecUon 13 of the Income Fax Act, 19-- 

which reliance has been placed on behalf 

of the Commissioner of Income- Tax does not 

in our opinion, affect this case, ^hat sec 

tion says that income, profits and gains 

shall be computed for the purposes of ss. 
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10, 11 and 12 in accordance with the method 
of accounting regularly employed by the 
assessee. It is clear from the proviso to this 
section that the methoi of accounting 
regularly employed by an assessee for the 
pui'[) 03 e of Ins liusiness should retlect his 
true iacome, protits and gains. If it does 
not, the taxing authorities must find out 
the true income of tlie assessee as, after all, 
income-taxis leviable on income, profits 
and gains and not on imaginary sums 
which do not represent the true income of 
the assessee. The applicant contends that 
the credit entries in regard to seu.'ai made 
in the kisir khata do not represent hia 
income as no portion of the sewai so credit- 
ed was either received by him or had be- 
come payable to him. On the other hand, 
it is contended on behalf of the Income Tax 
Commissioner that as sewai was credited in 
the kasar khata, it was rightly taken into 
account in determining the applicant’s in-» 
come. In other words, while there is no 
dispute between the parties in regard to 
the facts of the case, each wishes to draw 
his own inference from those facts and to 
interpret the entries in the kasar khata to 
suit his own case. This raises a question as 
t) which of the two inferences is the correct 

inference and whicli is the proper mode of 
construing sewai entries in the kasai khatay 
such a question is a question of law\ 

It has been hel<l by their Lordships of 
the Privy Council that the proi>er legal 
effect of a proved fact is a question of 
Nafar Chandra Pal v. Skukur :^heikh (7). 
In Ramrfopal v. Skamskhaton (8), Sir 
Richard Crouch has observed. “The facts 
found need not be questioned. It is the 
soundness of the conclusions from theni 
that is in question, and this is as matter or 
’ - “ Similarly, in Kristnaswami lyengaY 

r, rf r\n fh^ n/f / /“qi Phillina. 


law. oiiiuiiiiiy, XV. • 

V Subramania Ganapathigal (aj, Phillips, 
j’ has held that the interpretation of a 
document is a question of law. We ara 
accordingly of opinion that a question of 

l-\\v does arise in the case and that the 
Income Tax Commissioner was bound to 
make a reference to this Court as desired 
bv the aoplicant We, therefore, call upon 
him under s. 66 (3) of the Income Tax Act, 
to state the case in terms of the applicant a 
nptitioii presenled to him on 12th April 
^ f 7 5? lad. Cas. 760; 46 C. 189; 23 C. W. N. 345; 
,) i;. \V. 532: 4.5 I- A. 183 (P. C.) 


/SIX Tnrl Pas 4^^- 41 M- 65 at p. 79; 39 M- L. J. U \ ^ 228; 6 Sar. P. O, J. 

Gl^^\?92^rM.^:N;'780;29 M. L. T. 16; 13 U W. l^i 3 ut. 10 IniL 

* r. Ti. 512: 93 UJ. P- C. 212; ^ ^ ' 


(G) {192b A. C. 503 at p. 512; 93 U J. P- C. 212; 
J31 UT. 2o7;C8S. ■ 
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and refer it to this Court. Costs of 
this application will be borne by the In- 
come Tax Commissioner. Pleader’s fee 
Hs. 50. 

z. K. Revi.'iion allowed. 


BOMBAY HIGH COURT. 

FikST Civil Apphal Xo 259 of 1922. 

August 6, 192'‘. 

Preserjf.'— Sir Norman Maclead, Kt., Chief 
Justice, and Mr. Justice Covajee. 

S. F. DE SO CZ A— Defendant— 

Appell.ant 

VSXl S 

WAIMANRAO BHAI THAKUR— Plaintiff 

— Respondent. 

Hvidu Law — Joint famHij — Debt incurved h\j father 
— Decree — Sale of family property Interest of .^uns, 
whether passe.s. 

In the case of a joint Hindu family which con- 
sists of a father and his sons, a sale t>f family property 
in execution of a simple money-decree ohtainetl against 
the father in respect of a debt not incurred for im- 
moral purposes, pass's the interest of the sons in 
the property to the purchaser l*y virtue of the pious 
obligation on the part of th* sms to pay oft’ their 
father s debts. 

First appeal from a decision of the First 
Class Subordinate Judge, Thana, in Suit 
No. 241 of 1918. 

Mr. R. \V. Desai, for the Appellant. 

Mr. \V. B Pradhayi, for Respondent No. 3. 

JUDGMENT. — The only question in 
this appeal is what was purchased by Ma- 
thuraprased in 1908, when the right, title and 
interest of defendant No. 1, Moreshwar, in 
the properties Sonbhatwadi and Devakiwadi 
was sold in e.xecution of the Bombay Small 
Cause Court decree passed against defend- 
ant No. 1 and another party. 

It is contended that because the decree 
.was against the defendant alone, and not 
against him as the manager or head of the 
joint family, therefore, only the right, title 
and interest of defendant No. 1 was sold, 
and that the interest of his son at that 
date would not pass by the sale.^ The 
certificate of sale clearly shows that it was 
intended that the defendant s share passed 
to the purchaser, and that the defendant 
had a half share in the property. That by 
itself would not preclude other persons en- 
titled to shares in the property contending 
against the purchaser that their interest 
did not pass. But the liability of the sons 
-for the debts of their father being joint 
with them (provided that the debts are not 
incurred for immoral purposes) has now 


been finally decided by the Full Bendi 
of the Privy Couitcil in Brij Narain i?at V. 
Mangln Prasad, Rai (1) and certain propo- 
sitions are laid down at page 508*. There is 
first a distinction made between mortgage- 
debts and simple debts, and again as re- 
gards simple debts, a distinction is made 
between the debts incurred by a manager 
or co-parcener of joint and undivided estate, 
and the del)ts incurred by a father when 
the joint family consists of a father and his 
sons. A manager cannot partition or alie- 
nate the estates qua manager except for pur- 
poses of necessity. A father may lay the 
estate open to be taken in execution pro- 
ceedings upon a decree for payment of a 
debt incurred by him, so long as it is not 
incurred for an immoral purpose. 

In this case it is not suggested that the 
debt incurred by defendant No. 1 was 
incurred for immoral purposes. There is a 
pious obligation on the part of the sons to 
pay that debt even during their father’s 
lifetime. That was stated to be the law 
by Mr. Justice Chandavarkar in Govind v. 
Sakharam (2) and the relevant passage in 
the judgment is cited with approval in 
Brij Narain v. Mangla Prasad Rai (1). The 
second proposition at p. 5U^ * seems to give 
effect to the proposition laid down by Mr. 
Justice Chandavarkar. 

It follows that the sons of defendant No. 1 
cannot dispute the sale of their interest in 
the family property in execution of the 
decree for the debt incurred by their father. 

The appeal then must be dismissed with 
costs. 

z. K. Appeal dismissed. 

(1) 77 Tnd. Cas. 680; 20 Bom. L. U. 500; 21 A. L. J. 
n.H; 46 M. L. J. 23; .5 P. L T. 1; 28 C W. N. 2''3: 
(1024) M. \V. N. CS; 10 L W. 72; 2 Pat. L. R. -H; 

O. .Sc A. L. R. 82; (1021) A. I. R. (P C.) 50: 53 M- C. 

T. 4o7; 46 A. 05; U O. L. J. 107; 51 I. A. 129; 1 O. 

N. 48: 41 C. L. J. 232 (P. C.). 

(2) 28 B. 383: 6 B^m. T., R. 344. 

•Page of 26 Bom. L. R.— [LU] 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No 83 of 1925. 

October 2, 11425. 

Prespnt:~'Slr. Wazir Hasan, J. C. 
BISHE8HAR — Plai\tiff — Appell.ant 

versus 

SHADl L\L AND another — Defendants 
Nos. 1 and 2 — Respondents. 

U. P. Land Revenue Act (III of 1001), s. SI 
Kiiewat, entry in, value of — Presumption, 
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Neither mutJition cf names nor an entry in the 
khexvat confers title on the person in whose favour 
the entry is maile, hut tho entry furnishes pri/na racie 
proof of the matters t > which it relates hv virtue of 
the provisions of s. of the U. 1*. Land Kcvemie 
Act. 

Second civil appeal against a decree and 
judgment passed by the Additional Sub- 
Judge, Rai Bareli, dated the Sth November 
1924, upholding that of the Munsif, Dalmau, 
dated the 23rd April U124. 

Mr. Radhe Krishna, for the Appellant. 

Mr. Ali Znheer, for the Respondents. 

JUDGMENT. — This is the plantiff’s 

appeal in a suit for pre-emption. At the 
hearing of the appeal the learned Pleader 
for the appellant abandf)ned all grounds ex- 
cept one which was stated in an additional 
memorandum of appeal. This last mention- 
ed ground raises the question as to whether 
the defendants vendees were co-sharers in 
the sub-division of the mahal in which the 
property in suit is situate. Both tlie Courts 
below have answered this question in favour 
of the defendants and the result has been 
that the jjlaintiff’s suit was dismissed. 

The finding that the defendants are such 
co-sharers is supported by two pieces of 
evidence. The one is the entry of the 
defendants’ names in the khexvat as deposed 
to by the village patwari (P. \V. No. 3). The 
other is the order of mutation of names in 
favour of the defendants i^assed on the 
24th September 1922. It is argued in second 
^appeal that neitlier the order of mutation of 
names nor the entry in the kheivat proves 
the defendants* status of co-sharers in the 
sub-division in which the property in suit 
lies. In support of the contention reliance is 
placed upon a decision of a learned Judge of 
this Court in the case of Ram Pratap Misra 
V. Brij Prasad (1). I agree that neither muta- 
tion of names northe entry in the khewat con- 
fers title on the person in whose favour it is 
made; but I am unable to hold that it is no 
evidence of proprietary title. The order of 
mutation of names, with which I am concern- 
ed, clearly refers to a title under a purchase 
and the entry in the khewat merely follows 
the order of mutation. The khpwat is a Record 
of Right prepared under the provision of law 
contained ins. 32 of the U. P. Laud Revenue 
Act, 1001 and it has always been held in 
this Court that the entries iu khewat furnish 
px'ima facie proof of the matters to which 
they relate. It is not contended that in the 
present case this prima facie proof is in 

*• (1) 18 lad. Cas. 360. 
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any ir.aniicr rebutted by any evidei.cc. I 
am, theiefoic. of opinion that the Court 
below were right in their decision. 

The appeal fails and is dismissed with 
costs. 

2 - K. Appeal dismissed. 

o. it. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 207 of 

1925. 

August 28,' 1925. 

Present Mr. Justice Jackson. 

R. M. N. MUTllURAMAN CHETTI 

AND ANOTHER — PETITIONERS 

vex'sus 

UPPALURN SEETHARAMAYYA and 
oi'HERs — R espondents. 

Civil Procedure Code (Act T of J90S), 0. XXI, r. J.S 
— Execution of decree -Claim proceedings — Petition 
for .'tale subject to xnortgage and for stag of sale pevdinff 
disposal of petition— Ox'der directing sale with notice 
of mortgage, whether refusal to investigate—Proee- 
dure. 

During the course of an execution proceeding 
petitioner made an apjdicalion under O. XXI, y. o8 
of the C. P. C., to declare liis mortgage riglit over 
the properties eouglit to be sold and to sell tliem 
subject to his rights and to stop tlie sale pending dis- 
posal of llie petition, 't he C'uurt in its order stated 
that the decrce-liolder oj)posed the petition as having 
been made t'>o late and directed the sale to take i)laco 
with notice of the mortgage and tliat tlie decree-holder 
disputed it : 

Held, (D that tlie order did not itself amount to a 
refusal to investigate within the meaning of the 
proviso to r. 58 of O, XXI of the C. P. C. ; fp Oec" 
col- 1.] 

(2) that the order was simply a refusal to stop the 
sale and did not relieve the Court of tlie necessity of 
either investigating the claim or of refusing an in- 
vestigation under the proviso ; 

\'enkatax’atnam v. Hanganat/akamma, 48 Ind Cas 
270;41 M. 1)85; 24 M. L. T. PJ7: (1918; M. W. N. 599- 8 L 
\V 292; 35 M. D J. 335, and Abdul Kadir Sahib \\ 
SomasuJKlax'am Chettiar, 70 Ind. Cas. 618; 45 M 827- Ifi 

L. W. 485; 43 M. L. J. 167; 31 M. L. T. 411; (1923' a’. I 
R. (M.) 76, referred to. 

(3) that the petition must, therefore, be disposed of 
according to law. [p. 987, col. l.J 

Tlie practice of Courts selling property with notice 
of unascertained claims deprecated, [ibid.] 

Parambil Sahax'abi v. Ali, 72 Ind. Cas 8.>7- 44 Ar 
I. J. Ill; 17 L. W. 182; (1923; A. 1. R. (M.i 295, relied 
on. 

Petition, under s. 115 of Act V of 1908 
praying the High Court to revise an order 
of the Court of the Subordinate Judge 
Bezwada, dated the 17th March 1925 in C* 

M. P. No 492 of 1925. in O. S. No. 38o’f 1922 

Mr. N. Sivaram^krishna lyzr, forlhePcti- 

tioners. 
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Mr. G. Lakshmanna, for the Respond- 
ents 

JUDGMENT. — The petitioners seek to 
revise an order passed by the Subordinate 
Judge of Bezwada in a elaini petition pre- 
ferred by them uoder O. XXE, r. 5S, C. P. 
C. This petition contains two specific 
prayers: “(ay to declare the mortgage 
right of the petitioners over the inoper- 
ties set out in the schedule annexed 
hereto and have them sold subject to the 
mortgage amount; and to stop the sale 
pending disposal of the petition" The 
learned Subordinate Judge passed the 
following order : — 

“Counter-hied. The mortgage is register- 
ed and in the ordinary course should have 
found a place in the encumbrance certih- 
cate. Decree-holder, however, opposes this 
yjetition as it is tiled too late. Sale to take 
place with notice of this mortgage and that 
decree-holder disputes it." 

The petitioner complains that the Court 
below failed to exercise its jurisdiction and 
states that it should either have investigated 
their claim or it should have refused to 
make such investigatiofi after finding that 
their claim was designedly or unnecessarily 
delayed. Of course the present order is 
no investigation of the claim and there is 
no finding that the claim was filed with 
designed or unnecessary delay. The claim 
is so far admitted that the sale is ordered 
to take place with notice of this mortgage 
which to some extent might be taken as 
allowing praver (aj and the sale is not 
stopped which is a denial of prayer [b). I 
should take the order as being simply a 
refusal to stop the sale and it does not 
relieve the Court of the necessity of either 
investigating the claim or of refusing an 
investigation under the proviso. It may be 
described as an interim order and no final 
decision. However, the counter-petitioners 
strenuously contend that this order must be 
construed as an order under the proviso in 
the light of the Full Bench ruling in 
Venkataratnam v. Ranganaxjakammn. (1). 
The principal question agitated in that case 
was whether a refusal to investigate under 
the proviso of O. XXI, r. 5S, could be taken 
as an order against the party within the 
mischief of O. XXI. r. 63. C. P. C , and 
Art 11 of the Limitation Act. But in- 
cidentally the Court held that the order in 
the case amounted to an order under the 

0- IS Ind. Cas. 1^70; 41 M. OSo; 21 M. I.- T. 147; 
(I'JIbj L.U. W. N. 5UD; S L. W. 292; Al. L. J. 335. 


proviso to r. 58, and the counter-petitioners 
contend that that order is on all fours with 
the one in question in the present case, 
As a matter of fact the order as printed 
in Venkataratnam v. Ranganayakamma (\) 
is rather deceptive because it gives the im- 
pression that the whole order has been 
transcribed whereas only one sentence has 
been extracted. This was first noticed by bir 
Walter Schwabe, C.J., in Abdul Kadir Sahib 
V. Somasundaram Chettiar (2) and he recall- 
ed the original order to which I also 
have referred. It runs from the second para- 
graph: “As this (the zemindarnis) petition 
was filed late this claim was ordered lobe 
notified to the intending bidders. The 
zemindarni has not obtained a decree 
against judgment debtor for the cist, nor 
has she apparently filed a suit witfiin {sic) 
in this Court or before the Revenue Court, 
nor has any suit been filed about the land 
not being saleable. I'he fact (.sic) fresh 
petition has been filed for an enquiry being 
made as to the claim of the land not being 
saleable nor was an enquiry sought on llie 
strength of that petition, though nearly 10 
months have elapsed since then. Decree- 
holder’s prayer that the sale should be 
held subject to this claim for cist which 
has not yet been proved inadmissible. Jhe 
allegations of the zemindarni will be 
notified to the bidders with the remark that 
the zemindarni did not take steps for 
her claim being enquired into during the 
last 10 months." 

As Sir AValter Schwabe, C. J., observes, 
the Full Bench treated that order as a 
refusal of the application on the ground 
that there had been laches or delay which 
bro\ight the matter under the proviso to 

O. XXI, r. 58. The order in the present 
case is very different. The Subordinate 
Judge begins by finding that the mort- 
gage is registered and one which in the 
ordinary course should have found a place 
in the encumbrance certificate. He evident- 
ly thinks that the encumbrance certificate 
is in error, for, he proceeds to order that 
the sale shall take place with notice of this 
mortgage. He does not dnd as is now 
suggested on behalf of the counter petition- 
ers that the mortgage was in respect or 
property not affected by the sale. R® 
mentions that the decree- holder opposed 
tie petition as it is filed too late, 

gives no opinion himself as to whetne 

(2) 70 Ind. Cas. f^4S: 45 M. 827; 16 i ^ 

P, . J. 467; 31 M. L. T. 441; (.19-^3) A. I. K. (M.; <0. 
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there has been any delay. I cannot hold 
that such an order is one where in the 
words of Napier, J., in the reference to the 
Full Bench in Venlcitaratnam v. Hangana- 
yakamma (Ij a (>ourt purports to make an 
order under the proviso to O. XXl, r. 58, 
that is to say, an order refusing to inves- 
tigate. The learned Subordinate Judge 
has not refused to investigate and has not 
suggested any reasons why he should 
refuse to investigate. 1 find that so far all 
that he has done has been to refuse to stop 
the sale, and to give to the bidders notice 
of this mortgage and of the decree-holders 
objection, and I direct that he proceed to 
dispose of the petition according to law. 
Until he does so it cannot be treated as 
decided. Accordingly the petition is allow- 
ed with costs. Pending the decision of 
this petition, the sale which was stayed by 
an interim order of this Court is stayed. I 
observe that this Court has already de- 
precated the practice of selling oroperty 
with notice of the unascertained claims. 
[_Vide Venkataratnarn V. Ranganayafcamma 
(1) and Parambil Sahara fi v. Alt (J) ] 

V N. Petition allowed. 

i z K. 

(Z) 72 In l Cas. BST; U .M. L. J. 141; 17 L. W. 162; 
(1923) A. I. R. (M.) 295. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 232 of 1025. 

October 20, 1925. 

Present: — Mr. Wazir Hasan, J. C. 
MAJIU HUSAIN— Defendant- 

Appellant 

versus 

FATYAZ HUSAIN AND others— Plaintiffs 

— Respondents. 

I'Jasement-User as of right -Lonu user— Presump- 
tion — Rebuttal. 

Where a question of easement anse.s the nature 
and, cliaracter of the servient land, the friemislup or 
relationship between the servient an«| dornmaiu 

Ovvners, and the circumstances under which the user 

had taken place, may induce the Court to 
the enjoyment was not “a.s of riftht, altliou5?h t u . 
is no direct proof that tha enjoyment was nau aw i 
the permission of the servient owner, [p- JhS. col. i.j 
The presumption of right from long user is no ' 
presumption "de jures et de jure”. ^ 

party with a presumption in his favour wluch can ^ 
rebutted by proof of facts which are inconsistent with 
or which militate against the inference. LP- ■ * 

col. 2.] 


Api)oal against the judgment anrl ilecree 
of tlie Additional Subordinate Judge, 
Fyzabad. dated the 9th Maich 1925, setting 
aside the judgment and decuee of the 
^lunsif, Akbaipur, dated the 31st duly 1924. 

Messrs, (i. S. Misra and K. P. Misra, for 
the Ai>pellant. 

Messrs. Xiamatullah and M. W’asim, for 
the Respondents. 

JUDGMENT.— This is the defendant’s 
appeal. There were eight plaintiiis in the 
suit, out of which this appeal has aiisen. 
They prayed for a declaratoiy relief to the 
elTect that the females of the plaintiiis’ 
houses have a right to pass over the defend- 
ant's land in goingfrom one house to another 
and also for a permanent inj unction forbidd- 
ing the defendant from stopping tiie females 
in the exercise of that right. Tlie land over 
which this right was claimed was shown in 
yellow colour in a plan filed with the plaint. 
There were several defences raised to this 
suit, but only two of which were urged in 
support of tlie appeal in this Court. Tliey 
will be stated later in this judgment. 

The Trial Court appointed a Commissioner 
to prepare a plan, showing the situation 
of the houses which had the right of the 
dominant tenement and also of the defend- 
ant's land which was claimed to be the 
servient tenement. It dismissed the suit. 
On appeal the Couit below reversed the 
decree of the Ck>urt of first instance and 
decreed the plaintilTs’ suit. 

Two lines of arguments were adopted by 
the learned Advocate for the appellant 
against the decision of the lower Appellate 
C^urt. One w^as that that Court was w’rong 
in drawing the inference from the facts 
proved that the easement was enjoyed by 
the plaintiffs “as of right" and the second 
w'as that the low'er Court had erred in hold- 
ing that the enjoyment was “without inter- 
ruption" for 20 years. Under the first line 
of argument it was urged that there were 
certain circumstances upon which the Trial 
Court had relied but the lower Appellate 
Court had not taken them into considera- 
tion. Such circumstances were stated to be 
as follo\v3 : — 

(1) The way w'as used by the females only 
on occasions oi marriages, majlises, festivals 
and friendly visits. 

(2) The defendant and his family were 
interested in maintaining the parda of the 
females living in the neighbouring houses. 

(:t) Vo:e than 13 years ago at tije 
nortliern end of the land in question the 
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deFeadant had put up a dalan and about 7 
years ago he had erected a similar dalan at 
the southern end and no objection was 
raised by the plaintilYs to these structures. 

(4) After the construction of the dalan 
the ladies of the plaintiffs’ houses always 
used to knock at the door which was fasten- 
ed from inside to obtain admission over the 
ground in question. 

The circumstances Nos. 3 and -4 have 
been specifically noticed in the judgment of 
the lower Appellate Court. As to the other 

two circumstances, there is nothing on the 

record to justify the inference that they were 
not taken into consideration by the learned 
Ju lge of the Court of Appeal informing 
his own judgment on the issue which he 
had to decide. Under the same argument 
it was urged that the facts found by the 
lower Appellate (^ourt did not justify 
the inference that the easement was 
enjoyed “as of right.” Now on the evi- 
dence produced by the plaintiffs the 
user dates back to about 50 years and the 
finding of the lower Court as to facts is this: 
“The way has been used for such a long 
time by the pardanashin ladies of the plain- 
tiffs' families without any body’s permission 
and without anv interference.” It is urged 
that this finding is not sufficient to lead to 
the conclusion that the user was ‘ as of 
right.” In support of the contention reli- 
ance was placed upon the decision of the 
Calcutta High Court in the case of Shaikh 
Khoda Bukshv. Shaikh Tajuddin (1). The 
learned Judge quoted with approval the 
following dictum of Mitra in his book on 

Limitation : — 


“The nature and character of the servient 
land the friendship or relationship between 
the servient and dominant owners, and the 
circumstances under which the user had 
taken place, may induce the Court to hold 
that the enjoyment was not as of right 

although there is no direct proof that the 
enjoyment was had with the permission of 
the servient owner,” If I may say so with 
respect 1 entirely agree with the opinion 
expressed in the quotation given above, but 
,iQ the present case it is not merel.v the 
long user and of the absence of permission 
on the part of the servient owner that the 
inference of the enjoyment being as of 
rio’ht rests. There is evidence ontherecoid 
and that evidence has been accepted by he 
lower Appellate Court as reliable, to the 


^1) 8 C. W, N.559. 


effect that when the construction of the 
dalans was in progress protest was made on 
behalf of the plaintiffs as to the ohs.truction 
whicli the construction might make in the 
user of the way aud the defendant assured 
them that the construction wou d not in 
any manner obstruct the enjoyment of the 
way which the plaintiffs had had till then. 
Further the defendant gave evidence that 
the ladies of the plaintiffs' houses passed 
through with the permission of the defend- 
ant's mother. The lower Appellant Court 
has rejected that evidence as unworthy of 
credence. There was, therefore, evidence in 
support of the inference that the enjoy- 
ment of the easement I was “as of right.” 
The legal aspect of the question was dis- 
cussed in a recent judgment of the High 
(^ourt at Madras in the case of Kunjammal 
v. Hathnam Pillai (2). The learned Judges 
held that “the presumption of right from 
lt)ng user is not in this country a presump- 
tion dc jures et de jure. It only starts a 
party with a presumption in his favour 
which can be rebutted by proof of facts 
which are inconsistent with or which 
militate against the inference which in the 
absence of evidence by the defendant would 
entitle plaintiff to a decree.” In the 
sent case I have already pointed out that 
the defendant gave rebutting evidence but 
it was not accepted as reliable by the lower 
Appellate Court. The rebuttal thus failed. 
The presumption must, therefore, prevail. 
The first line of argument consequently 
fails. 

As to the interruption, it was proved to 
the satisfaction of the lower Appellate Court 
that the construction of the dalans did not 
create any interference in the enjoyment 
of the easement. There was a door left at 
both ends in the da/ans and through those 
doors the plaintiffs had the user of the way 
as before. 

On the above grounds, the appeal fails 
and is dismissed with costs. 

z. K. Appeal dismissed. 

(2) 66 Ind. Cas. 11; 45 M. 6.33; 15 L. W. 266: (1922) 
M. W. N. 143; {1922; A. I. R. (M.) 5; 31 M. L. T. 

42 M. L. J. 417. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Appeal from Appellate Decree No 87-H 

OF 1923. 

August 9, 1924, 

Present :—Mr. Kotval. A. J. C. 

NARAI^" — Defbndaxt— Appellant 

ve7'si(.s 

HAMRAJI — Plaintiff— Respondent. 

Hindu Haw — Mitakshara — Succession — Spindjis -- 
\\ hole blood, whether excludes half blood. 

Under the Mitakshara among: spitulas wlio are 
members of tlie same class the wliole blood excliKles 
the half blood, and this preference (4 the wliole blood 
over the half blood is not contined to the case of 
brothers and their sons. [p. 990. col. 1,1 

Appeal against a decree of the Second 
Additional District Judge, Amraoti, dated 
the 22nd November 1922, reversing that of 
the Munsif, Darwha, dated the 3ist of 
August 1922. 

Mr. Atmaram Bhagwanty for the Appel- 
lant. 

Mr. D. W. Kathale, for the Respondents. 

JUDGMENT. — The following genea- 
logical table shows the relationship of the 
parties : — 

13APUJI 


m 


Kanhu 


Ghandrabhan, 
defendant 
No. 3. 


* I 

Irbhan Kagho = Bhiwrai Xago 

I 

Ganpati, 
defendant 

No. 2. 


r 


Hamraji, 
plaintilT 
No. 1. 


Bhiwa 
plaintiff 
No. 2. 


Kasi 


Janki 


, 1 

Vilhu = Sawitri Hari=:Kadhi. 

I 

Paiashram. 




r 

Vishwannth. 


Vithi 

I 

liani 

I 

Jati. 


Narayan. 
defendant 
No. 1. 


1 

8oni. 


Rhiwrai succeeded him. Bluwrai died in 
1920 leaving tlie proiierty iTiJiented by her 
from Parasluam to defendant No. 1 hv a 
Will. d'lie plaintih's claim two-tbirds of 
the iMoperty stating that tliey and defend- 
ant No. 2 Ganpati are each entitled to a 
third sliare tlierein. Defendant No. 2 is in 
possession of a i)art of the projierty. Chand- 
ralihan defendant No. 3 was added asa I)art3’ 
by onler of the Court. The lower Appellate 
( ouitr has held that Rliiwrai harl uo ]>ower 
to dispose of the property liy Will and has 
awarded two-tliirds of it to the plaintilTs. 
It is here contended on behalf of defendant 
No. 1 that the plaintilYs are entitled only to 
a half as Ghandrabhan is also entitled to 
succeed. The only point for consideration 
in second appeal is whether the plaintiffs 
and Ganpati defendant No. 2 who are the 
sons of the full brotliei's of Ragho are 
entitled to preference over Ghandrabhan 
who is the son of a step brother of Ragho. 
On behalf of defendant No. 1 reliance is 
placed on Vitkalrao v. Ramrao (1), and it is 
contended that preference of the whole 
blood to the half blood is confined to 
brothers and brothers’ sons alone. The 
plaintiffs rely onGanga Sahai v. Kesri (2). 

It is admitted that tlie parties are govern- 
ed by the Mayukha, and also that so far as 
the point now under consideration is con- 
cerned the Mayukha does not differ from the 
Mitakshara The case has, therefore, to be 
decided on an interpretation of the 'Mitak- 
shara alone. Vithalraov. Ramrao (i), which 
follows Saviat v. Ainra (3), decided t’hat the 
preference of the whole blood to the half 
blood is according to the Mitakshara con- 
fined to brothers and brothers’ sons and 
does not e.\tend to other relations. It was 
held that it does not extend to uncles and 
that uncles of the whole and the half blood 
are entitled to succeed in equal shares. But 
the ruling of the Privy Council in Ganga 
Sahai v. Kesri (2), must be taken to have 
overruled the Bombay cases. The Privy 
Council seems to accept what is laid down 
as a general principle based on an inter- 
pretation of the Mitakshara in Suba Singh 
V. Saraiaraz Kunwar (4), which dissents 

_ a) 2i B. 317; 2 Bom. L. U. 139; 12 InrJ. Dec. (.v. s.) 

746. 


slep- 


It may be noted that Kanhu is a 
brother of Irbhan, Ragho and Nago. 

Parashram died in 1913. His mother 
Sawitri having. re married, his grandmother 


18 

L 

U 


(2) 30 Ind. Cns. 20, >; 37 A. 515; 19 C. W N llTi- 
M L. T 203; 29 M. L J. 329; 2 L. W. 837- 13 a' 
. J. 999; 17 Bom. L. H 998; 22 C. L. J. 508- (1915) Af' 
N, 713; 12 1. A. 177 (1», O.). ^ 


(3) B. 391; 6 Ind. Jur. 537; 3 Ind. Dec. tN’. s.) 718 

(4) 19 A. 215; A. W. N (1897) 53; 9 lad. D»jc (\ « ' 

142 (F. B.}. ‘ 
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from Samat v. Amra (3\ and holds that the 
distinction of whole and half blood applies 
to sapinda relations other th-in the Ijrother 
and his sons. The question in the Privy 
Council case was whether an uncle of the 
half blood succeeded in preference to the 
son of an uncle of the whole blood and it 
was deci'ied that he did, itljeing held that 
the preference of the whole blood to the 
half blood is contined to members of the 
same class or to use the language of the 
Judges of the High Court in Suba Singh v. 
Sarfraz Kunirar (d), to "sapindas of the 
same degrees of descent from the common 
ancestor.” The question iiere is different 
but the heirs with regard to whom the 
question of preference was decided were 
sapinda relations other than brothers and 
brothers' sons, and I think the interpreta- 
tion of the Mitakshara in Vithahao v. Ram- 
rao (1) cannot hold good any longer. It 
must be held that the preference extends to 
sapinda relations other than brothers and 
their sons, and that the plaintiffs and 
Ganpati are entitled to succeed to the ex- 
clusion of Chandrabhan. The appeal fails 
and is dismissed with costs. 

z. K. Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civie Appeal No. 333 of 1924. 

August 6, 1925. 

Present: — Sir Norman Macleod, Kt., 
Chief Justice, and Mr. Justice Coyajee. 
NARAYAN BAPUJl KSHIRSAGAR and 

OTHERS— De?^ENDANTS — APPELLANTS 

versus 

RAJIMAL MOTIRAM MARWADI- 

Plain riFF— R espondent. 

Consent dccrce-Instalments-Forfeiture ui casyf 
default— Power of Court to relieie against for/eitiue 

- -Equitable jurisdiction. j • • 

It is the privilege of a High Court to ndmiiii.tei 

oiluitvand, in following the Principles of equity, to 

relieve against forfeiture, if it considers the na u e of 

the case retiuires it. In the exercise ® 

jtirisdiction the Court may depart from the terms of a 
consent decree when justice and equity demand it. 

^^^lUaintill obtained a compromise decree which pro- 
vided for the payment of the decretal amount b> 
certain instalments and directed that m case of 
default in the payment of two iDstaJments the plaint 
itf would be entitled to take possession of certain pro 

perty belonging to the defendant. 

default in the payment of two irisfalments but 

paid up the amount of the instalments which 


w.i; a^ .*3pted by tlie plaintiff. Thereafter the plaintiff 
t 'ok o.it an appli -ation for e.xeciition of the decree on. 
tii^ gr>juti'l tli U (lie defendant had committed default 
in th ' piyineiit of twi' instalments : 

11 ’ I, liiat ( :i • plaintilY liaving accepted the pay- 
afi'T tiu <iu/* dates the default was merely 
t 'clxiiic il and th K tlie Court had power to relieve the 
d -fen l int agiinst ih'-* onseciueiice.s of his default and 
tint tliis wa.s a lit f^ase in wiiich that power ought to 
be e.Kcrcised. 

S^^cond appeal from the decision of the 
First Class Subordinate Judge, A. P., at 
Sholapur, in Appeal No. 81 of 1922, revers- 
ing a decree of the Subordinate Judge, 
Midha, in Application No. 275 of 1921. 

5Ir. P. B Shingne, for the Appellants. 

Mr. O'Gornvin (with him Mr. K. N, 
Koyajee), for the Respondent. 

JUDGMENT. 

Macleod, C. J. — Tiie plaintiff in this 
case obt lined a compromise decree by 
which it was provided that the defendant 
should pay Rs. oO'J within the period limit- 
ed in the decree against the decretal 
amount of Rs. 4,500, and thereafter he was 
to pay yearly instalments of Rs. 200 with- 
interest at six percent. On the balance of 
the principal due Incase of two defaults’ 
the plaintiff was to be entitled to take into 
his possession the plaint property in con- 
sideration for Rs. 3,500. 

On May 7, 1921, the defendant was in 
arrears of two instalments. One of the in^ 
stalments was paid on May 9, 1921, and the 
second one on. August 30, 1921. 

On November 4, the plaintiff took out a 
darkhast for execution of the decree. The 
Trial Judge looked upon the decree as fa 
mortgage-decree, and relying upon the rul- 
ings of this Court in Narsinha Gopal v, 
Baivant Madhav Vadgaonkar (1) Supdw 
Dhodu V. Madhavrao Jivram (2) relieved the 
defendants of the consequences of technical 
defaults, holding that there would be no 
injustice in putting the plaintiff in exactly 
the same position in which he would have 
been had no default of a few days been 
made by the defendants. He considered 
that the plaintiff had waived his rights by 
accepting the instalments after a few days 
delay. 

The plaintiff appealed and the appellate 
Judge misreading the terms of the decree 
seems to have thought that the decree 
was payable by instalments of Rs. 5U0 a 
vear. Asa matter of fact the tirst instal-^ 


f 1) 64 Ind. Cas. 570; 23 Bom. L. R. 1‘238; 16 B. 463;f 

(1922) A. I. R. ;B.) 170. ... 

(2) 57 lud. Cas. 534; 22 Bom. L. R. -44 B. oil. ^ 

(3) 27 lud. Cas. 630; 16 Bom. L. R. 663, * 
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ment after the first payment of Us. 50 
would be Rs. 410, and the inst;)lments 
would decrease as the interest on the 
balance becahie less and less. The Judge 
■was wrongthen in saying that the defendant 
had not paid the subsequent inslalmenls 
in full. Tli,at entirely vitiated his judg- 
ment because bethought tliat three defaults 
had been made, and, tlierefore, he consider- 
ed the decisions I have referred to would 
not apply -without much straining. 

Reference has been made by the respond- 
ent to the decision in Lacliii'am v. Jana 
Yesu (3). That decision, 1 have always 
thought with all due respect, did not enun- 
ciate a correct principle and I have always 
been opposed to the suggestion that one 
Court can bind all Courts in future by 
deciding that no consent-decree can possibly 
be departed from even when justice and 
equity demand it. It is the privilege of 
this Court to administer equity and, in 
following the principles of equity to relieve 
against forfeiture if, it consider the nature 
of the case requires it. 

In this case we see no reason why the 
appellants who have now paid all the in- 
stalments due should be not relieved. As 
the Trial Judge remarks the defendants are 
agriculturists, and the loss of their property 
would mean a very great deal to them. 

The appeal will be allowed and the 
default excused. Appellants will be entitl- 
ed to their costs in this Court and in the 
Court below. 

CoyajeCj J. — I concur. 

z. K. Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revision Pp/riTioN No. 929 oF 1924. 

April 27, 1925. ^ 

Present: — Mr. Justice Krishnan. 
MARAPPA GOUNDAN— Respondent 
No. 2— Defendant No. 3 — Petitioner 

vei'siis 

V. SUBRAMANIA lYRR and others— 
Petitioners and Respondent No. I — 
Plaintiffs and Defeni'ant No. 2 — 

KrSPOS DENTS 

Civil Procedure Cole (Act t' of lOOS), O. XXI f, r. 
4 — Death of defendant-~Lefjal vepreHeiitatives not 
brought on record - Abatement, extent of — Decree 
fi'jiin.'it several defendan-s — Application after d’cree 
t') bring legal representatives of deceased defendant on 

rwori-'Proccdurc. 


SL'iiRAMANlA lYEk. <901 

Where one of several defen'IiUitb ill a suit dies dur- 
ing tin* pendency the. suit and lii.s Ifs:al rcjuc.'-en- 
talivcs arc not brouglit on the record within tlie 
]>rc3cril)c<l period, tlie dotcnninatioii of the (luisliin 
wlu'llicr tilt* suit aliatcs or ciily to tlie c.\l( iit 

of Itic interest td tlie deceased <i<“fendanl depends uj on 
tlie tpieslion whellier the deceased defendant was 
such .a necessary party to the vsuit that the suit cannot 
proeeeil owing to his ab.sence from tin* record, [p. 
‘J‘)2. col. I , 

I’iaintilY brought a suit for recovery of posscssit n 
of certain projicrly and for mesne profits against 
tliree defendants. Defendant N ). 1 had sold tlie j.io- 
perty in dispute to defendants Xos. 2 and d long prior 
to the suit. Defendant Xo. .’> alone contested tin* Miit 
and a decree in favour of the plaintiff was eventually 
jiissed against the defendants, tlie decree for niesne 
])rolils purporting to he against all the defendants. 
L)efeu<lant Xo. .‘1 tiled an uppi*al against the deciee 
and during the jieudency of that appeal tlie i»laiulilY 
discovered that defendant Xo. 1 had tiled a few days 
before tlie passing (if the deci ee by the Trial Court. 
Thereupon lie, made an application that the legal 
representatives of defendant Xo. 1 may be brought 
upon the record, and that tlie case may be le-opened. 
'I'he Trial Court set aside tlie whole decree and le- 
opened the (Mse against all tlie defendants. Defendant 
Xo. applied to tlie High Court in revision on the 
ground that he was content to seek Ids remedy against 
the decree of the Trial Court in the appeal which he 
had tiled and that the Trial Court should not have 
re-opened the case as against him and defendant 
Xo. 2. 

Held, that ill the circumstances of the case the re- 
opening of tlie case should be conliiied to tiie legal 
representatives of defendant Xo. 1 and that the order 
of the Trial Court so far as it alYected the defendants 
Xos. 2 and 3 should be set aside, [p. 902, col. 2.J 

Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the District Munsif, 
Gobichettipalyam, in 1. A. No. 480 of 1924, 
in O. S. No. 1102 of 1922, dated the 28th of 
August 1924. 

Mr. T. M. Krishnaswami Iye}\ for the 
Appellant. 

Mr. S. S. RaJiiachatidra Iyer, for the Re- 
spondents. 

JUDGMENT.— This is an application 
to revise an order passed by the District 
Munsif of Gobichettipalayam in O. 8. 
No. 1102 of 1922. Tliesuitwas brought by 
the plaintilYs for the recovery of a half 
share of the suit property on payment of 
Rs. 30 their share of the mortgage amount, 
with mesne profits from the defendants. 
There were ori^rinally three defendants. 
The property had been sold by the let de* 
fendant to defendants Nos. 2 and 3 long 
prior to suit. The ist and 2nd defendants 
remained ex parte and the 3rd defendant 
appeared and pleaded that the 1st defend- 
ant was entitled to sell and that the plaint- 
iffs had no share and that the suit ought 
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to be dismissed. At the trial the Munsif 
held that the plaintilTs’ cdaiin for a iialf 
share ia the property was well-founded and 
gave a decree against all the defendants 
for partition of the property into two equal 
shares and for plaintilYs being put into 
possession of one of such shares on their 
paying Ks. 30. It was also decreed that 
defendants do pay ])laintiffs past mesne 
profits and future mesne profits for a period 
of three 3’ears. Against this decree, the 
3rd defendant put in an appeal to the 
District Judge. But, sometime after the 
decree was passed, plaintilTs discovered 
that the 1st defendant had died five days 
prior to the date of the decree. Appre- 
hending, therefore, that some difliculty 
might arise so far as the claim against the 
1st defendant was concerned in the case, 
they put in an application to have the legal 
representative brought on record and the 
case re-opened by the Munsif. The District 
Munsif accepting the plaintilT’s explana- 
tion for not being aware of the death of 
the 1st defendant allowed their petition 
and set aside the whole decree and re- 
opened the case not only as against 1st 
defendant’s legal representatives but also 
against defendants Nos. 2 and 3. The 1st 
and 2nd defendants were originally ex 
parte in the case. The 3rd defendant was 
alone contesting the case and it is he who 
has come up here in revision and objects 
to the case being re-opened as against him 
for the purposes to get what relief he can 
by his appeal to the District Judge. If the 
order as to re opening the case against all 
the defendants were to stand, he will have 
to wait till after the case is disposed of again 
and file a fresh appeal. It seems to me 
that the Munsif's order setting aside the 
decree against all the defendants cannot be 
supported. The property had passed to 
defendants Nos. 2 and 3 by the sale by 1st 
defendant. That being so, the 1st defend- 
ant was not interested at all in the suit so 
far as the claim for possession of the half 
share in the property is concerned. The 
only claim in which he might have been 
interested is the claim for mesne profits, 
for the Munsif has passed a decree against 
all the defendants jointly for mesne profits. 
That is a matter in which it cannot be said 
that the defendants are so jointly interest- 
ed that the absolving of one of them from 
liability to pay mesne profits would neces- 
sarily absolve the other defendants also. 

is ao conaeotion between the case 
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of tlie 2nd and 3rd defendants and that of 
the 1st def'Uidant. I am of opinion, that 
the order of the Munsif setting aside the 
decree oi'iginally passed against defendants 
Nos. 2 and 3 as well as against 1st defend- 
ant cannot stand, that he ought not to have 
set aside the decree against defendants 
Nos. 2 and 3 at all and that he ought to 
have done so only against 1st defendant. 
There is no fear of any conflicting decision 
in this case. There are circumstances 
where such conflicts cannot be avoided. 
Hut tliose circumstances do not justify the 
re-opening of a case against all the defend- 
ants. Some case-i have been cited before 
me from the Indian Cases, namely, Balaram 
Pal V. Kanysha Majlit O). Kali Dayal v. 
Kagendra Kath (2j and Sheikh Dendoo v. 
Sheikh Sachoo (3). The decision in Kali 
Dayal v. Nagendra Nath (2j. 1 think, puts 
the matter correctly and I am prepared to 
adopt the view taken there. I am not pre- 
pared to agree with the ruling in Sheikh 
Dendoo v. Sheikh Sachoo (3) which seems to 
imply that in every appeal if a respondent 
dies and no legal representative is brought 
on record, the appeal abates. I think the 
abatement of the whole appeal would 
depend upon the question whether the 
deceased person was such a necessary 
party that his absence from the record 
should lead to the dismissal of the appeal 
itself. In these circumstances I must set 
aside the order of the District Munsif so far 
as he allows the case to he re-opened 
against defendants Nos. 2 and 3 and direct 
him to proceed with a fresh trial only as 
regards the legal representative of the 1st 
defendant. 

The petitioner will have his costs in the 
High Court against the plaintiffs but I do 
not interfere with the order passed in the 
lower Court as to costs. 

V. N. V. 

z. K. Order set aside. 

(1) 53 Ind. Gas. 5t8. 

(2j 54 Ind. Ca3. 822; 30 C. L. J. 217; 24 C. W. N. 
44. 

(3) 72 Ind. Gas. 2; (1924) A. I. R. (C.; 399. 
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CALCUTTA HIGH COURT. 

OUKilXAU CUIMIXAI.. 

May 15, 19^5. 

Present: — Mr. Justice 
EMPEROR— PKOsixurou 

VC VSll‘*^ 

MOHIT KUMAR MUKERJEE axd otueks 

— Accused. 

Penal Code (.let of ISdU)^ .s'. 1 — I'nindnlfiitli/ 

using forged document as genuine — Ingredients <>f 
oj^CJice— L'*'er, udiat amounts tn—I)ocument produced 
in compliance with or<ter of Court, effect of - 

Whenever a person framivilently or dislionoslly 
presents a docunient to anotlu'r poisiai as heiiip what 
it purports to l)e, or causes the same to he so 
presented, knowing or havin'? reason to ludieve that 
the document is a for"ed document, the document is 
“used as fjenuine" within the meaning of s. 171 i>f tlu- 
Penal Code. It is immaterial whetlu-r the document 
was presented hy tlie accusetl liimself or hy Ids aufut 
expressly authorized in that l)ehalf or whether it was 
produced by the accused of his own motion or pur- 
suant tj the order of the Court, if in the event he 
uses it as genuine. Whether there has been a user 
or not must depmul upon the c*ircum>tances of each 
case. If all that tlie accu.sed has done is to swear 
that a forged document is a genuine document he 
has not “used” the document witiun the meaning 
of s. -171, but if the evidence discK>ses that the accused, 
when called upon to produce a document whicii he 
knew or had reason to l)elieve was a forgetl document, 
fraudulently or dishonestly presented tliat document 
as being a genuine document . he. (ainnot claim abso- 
lution for tlie fraudulent or dishonest us(* which he 
has made of the ilocumcnt merely bi-cause he has been 
served with a summons to prt)du''e the document . 
Such a summons neither compels nor entitles the 
person served to be a i)arty to a fraud and if tlic 
person who has been servetl with tlie summons fails 
to disclose that 1 h^ believes that the document bus 
been forged, and fraudulently or dislioneslly imt^ 
forward the document as heing a genuine document, 
he. is not acting involuntarily but is deliberately using 
thedoeuinent fur a criminal imrpose. (p. DUl. f ols, 1 A' 2.1 
Neither the acipiisition nor the deprivation <*f pro- 
perty is an essential ingredient of an intent in an 
on'encs under s. 171 of the Penal Code. An olTeina* is 
committed under s. 171 of tlie Penal Code whenevi-r 
a document known or helieveil by the accused to 
have been forged is used as genuine with the inten- 
tion that some person lliereby shoubl he deceived, 
and that by means of such ileception cither an mlvant- 
age shoidd accrue to the person so using the docu- 
ment, or injury should liefall some other ]>erboii <jr 
persons, [p. 95)5, col. 2; p 5)1)0, col. 2. j 

Messrs. J. 6'eu GupUi, S. Sen, Ahany C. 
Banerjee, S. K. Sen and N. Das (JupUt, for 
the Accused. 

JUDGMENT. -At the Fifth (’riminal 
Sessions of the tiigh Court for 1921 , Mohit 
Kumar IMukerjee, Bankim Chandra CJhose 
and Surendra Nath Shaha were tried before 
me under ss. 120B and 47 1 of the Indian Penal 
Code on a charge of conspiring dishonestly 
or fraudulently to use as genuine a certain 
receipt for Rs. 50,000, when they knew or 
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had reason lo believe that tlie receipt was 
a forged docunient, in consequence of wliicli 
consoiracy the said document was so used 
as aforesaid. The receipt in fiuestion ]>ur- 
poried tn acknowledge the payment of a 
sum (if Rs. 50,(d)() as 6'u/aa/i in rcsr ect of a 
subdease of certain mining riglds in lands 
of which the tirm of Dickie A Uo. were 
the le.ssees. Dickie and Co. became insol- 
vcni, and in the connse of the insolveiicv 
Iirocecdings the Ctliciai Assignee became 
awaie of a claim which liad lieen preferred 
hv ihe accused Bankim and Suren that the 
accused ]\Iohit, as one of the partners of 
Dic'kie A Co., had executed in their favour a 
sul)-Icase of the said miniiiij rights. An 
order was obtained by the Otlicual Assignee, 
therefore, to examine tiie three accused 
under s. 31) of the Insolvency Act (III of 
15)0:1). d'he accused were served with a 
summons to ])roduce inter alia “any hooks 
and doenments in connection with the said 
alleged ])ayment hy them or either of them 
of Rs. 50.000 to any member or members of 
the said insolvent tinn for the purpose of 
obtaining the above lease “. In tlie course 
of the examination of Suren, wdio stated 
that the receipt in question was given by 
Mohit to Bankim and afterwards was re- 
tained by the witness, the receipt w'as ten- 
dei-ed by the Othcial Assignee and admitted 
as an exhibit in the insolvency ijroceedings. 
In his examination on the same day Bankim 
stated that “it was arranged that Suren 
and I should advance monies in equal 
shares. Moliit told me tliat he would not 
execute a registered lease in our favour as 
the lease in his favour Jiad not been regis- 
tered. He said that he w'ould not give us 
a receipt for Rs. 50,000. 

ii. That is all that you hold now? Yes, 
at That time. A copy of the lease from Mr. 
(beet to Mohit was sent to us in May 1921. 
T had the, lease drawn up in favour of 
Suren and myself on the same lines as Mr. 
Creel’s lease, and sent it to Mohit for 
approval. 

(f. What happened after that? We 
pressed Mohit to return the draft approved, 
and he returned it to us approved on the 
lUh August. 

if. What document did you get on the 
25th February 1920? This receipt (pro- 
duced) and when we paid Rs. 15,0U0 a 
second receipt was written out on the same 
paper.” 

At the close of the case for the Crown, 
Counsel for the accused contended ih^t, 
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there was no evidence that the accused or 
any of tlieni had “used" the said receii>t 
fraudulently, dishonevStly or otherwise, willi- 
in the nieaningof tliat tciin in s. 171 of the 
Indian Penal Code, and that there was Jio 
evidence upon whifli the Jury would Ije 
entitled to iind the accused guilty. I 
overruled the olyieclion. ;uid the Jury found 
all the accused guilty of having dishonestly 
and fraudulentlv " used as genuine ” the 
said receipt in consequence of the said 
cous])iracy. In view of iJie conilicting 
decisions on the subject I was invited by 
Counsel to deliver a consi'lered ruling as 
to the meaning which is to be attrilnited 
to the words ‘‘fraudulently or dishonestly 
uses as genuine" in s. -171 of tlie Indian 
Penal Code. In my opinion, whenever a 
person fraudulently or dishonestly jjresents 
a document to another person as being 
what it purports to be, or causes the same 
to be so presented, knowing or having 
reason to believe that the said document 
is a forged document, the document is 
“used as genuine "within s. 171. As I 
construe the section, it matters not whether 
the document was presented by the accused 
himself, or by bis agent expressly authoriz- 
ed in that behalf, aee Lula Ojha v. (Juceti- 
Empresa (1), or wliether it was produced by 
the accused of his own motion or pursuant 
to the order of the Court, if in the event 
he uses it as genuine in the sense that 1 
have indicated. Whether theie has been 
an user or not must depend upon the cir- 
cumstances of eacli case. If all that the 
accused has done is to swear that a forged 
document is a genuine document, no doubt, 
he has not “ used " the document within 
s. 471, but, in my oi)inion, if the evidence 
discloses that the accused, when called upon 
to produce a document which he knows 
or has reason to believe is a forged docu- 
ment, fraudulently or dishonestly ])resent3 
that document as being a genuine docu- 
ment, he cannot claim absolution for the 
fraudulent or dishonest use whicli lie has 
made of the documeut merely because he 
has been served with a subpoena duces 
iecinn. Fora summons to produce a docu- 
ment neither compels nor entitles the 
person served to be a party to a fraud, and 
if the person who has been served with the 
summons fails to disclose that he believes 
that tlie document has been forged, and 
fraudulently or dishonestly puts forward 

(U 2G C. 863; 3 C. W. X. C53; 13 Ind. Dec. (>:. s.) 
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the document as being a genuine document, 
in my opinion, he is not acting involuntari- 
ly, but is delilierately using the document 
for a criminal purpose. To liold otherwise 
would be to afford a ready method by 
which the jorovisions of s. 471 could be 
evaded. For these reasons, with great 
respect. I am unable to acquiesce in the 
reasoning upon wliich the decisions of the 
^ladras High Court were based in Assis- 
taut Sessions Judge of North ^ircot v. 
Itamammal (2) and In re Muthiah ChetUj 
(3). 

Since the issue as to whether there has 
been a fraudulent or dishonest user is one 
of fact, it is, I think, neither possible nor ad- 
visable to do more than lay down a criterion 
l)y which the facts of anj' particular 
case may be tested. It is, however, desir- 
able that 1 should refer to Ambika Prasad 
Singh v. Emperor (4) in which case the 
accused handed certain forged receipts to 
his viukfttear, and the receipts were filed 
in Court by the mukhtear with a list of 
documents. The receipts, having been de- 
nounced as forgeries, were retained in the 
custody of the Court, and subsequently 
the accused was charged with an offence 
iinder s. 471 of the Indian Penal Code. In 
the course of the judgment of Stephen and 
Holmwood, JJ., their Lordsliips observed : 

“ It appears from the evidence of the 
accused's mukhtear and of his mukhtear s 
mtiharrir, that what happened was that 
he with another party to the case produced 
the receipts in question, and they were 
entered in a list, which was filed with the 
statement made on behalf of the third party. 
They were at once denounced as forgeries, 
and they were never tendered in evidence. 
In the first place it appears to us that this 
does not on the facts before us constitute 
any user. There was no attempt to use 
these documents as evidence, and we are 
not at all satisfied tliat there was any 
fraudulent intention on behalf of the accus- 
ed so to use them. There was certainly no 
attempt made to asseit their genuine 
character, after they had once been impugn- 
ed, and under these circumstances we can- 
not hold that there has been any 
As this case is widel 3 ' reported it is well to 
bear in mind that, although the actual deci- 


2) 13 Ind. Cas. 275: 3G M. 38-; JO M- L. T. o63, 

12. M. W. X. 3; 22 31. L. J- id 

3) 13 Ind. Cas. 286: 36 31. 392: J1 M. L. T. -1. 

L. .1- 181: ,1912) 31. W. X. 155; 13 Cr. L. J. 16. 

1; 35 C. 820; 8 Cr. L. J. 398. 
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sion may be supported upon ihe ground that 
the evidence that the accused intended to 
lile the document was exiguous, tiie observa- 
tions in the judgment to whic*h i have 
referred have been dissented from in 
Krishna Prasad Mandal v. Rahindra Xath 
Dinda (5j, and were subsequently exjilained 
by Holinwood, J., iw^loharak Ali Kmperov 

(6) . His Lordship there stated, “ what we 
did hold was that there was no evidence that 
these receipts had been used fraudulently 
or dishonestly b}' the accused. They were 
T>roduced by a third party in the case 
under s. 144 of the Cr. P. (\...The case 
obviously depended upon its own facts as 
most criminal cases do. Hut the hling of 
a document as the basis of a plaint or as 
a necessary sequel to the pleas in the plaint 
is, in our opinion, itself an user, and it 
then becomes incumbent upon the person 
using it to show that he iiled the docu- 
ment in all good faith believing it to 
b^e genuine”: see a\so Rati -Jha v. Emperor 

(7) . In my opinion, the above observations of 
Stephen and Ilolmwood, JJ., in Ambika 
Prasad Singh v. Emperor (4) ought not now 
to be followed. Again, in Asimuddx Sheikh 
V. King-Emperor (8), it was held by Kam- 
pini and Gupta JJ., “that the use of a 
forged document which is contemplated by 
B. 471 of the Indian Penal Code is such use 
as causes wrongful gain or wrongful loss ; 
that is to say that section applies to the 
case, of a person who appears )>efore some 
other person or before a C'ourt, with a 
document and endeavours to inrluce that 
person or Court to do some act wliich lie or 
it would not do if it w’as known to l^e a 
forgery." The above definition of the 
nature of the “user” appears to me to be too 
narrow, for it gives no effect to the word 
‘fraudulently ’ which is found in the sec- 
tion. The definition of ‘dishonestlj’' ’ in 
8. 24, and ‘wrongful gain’ and ‘wrongful loss’ 
in 8. 23, makes it clear that these terms are 
used in the Indian Penal Code with refer- 
ence to the acquisition or the deprivation of 
property. Now, in s. 2.3 ‘ fraudulently ’ is 
defined as meaning ‘with intent to defraud’ 
and In re London and Globe Finance Corpo^ 


(5) 13 Ind. Cas. 99; 13 Cr. L. J. C. 

(6> 15 Ind. Cas. 81, 17 G. W. N. 91; 13 Cr. L. J. 
449. 

(7) 11 Ind. Cas. 201; 39 C. 403; 15 C. L. J. 509; IG 
0. W. N. 623; 13. Cr. L. J. 201. 

(8} 11 C. W. N. 838; 5 C. L. J. 454; 5 Cr. L. J. 351. 



roiliox T.td. (0) Buckley, J.. observed that 
“to deceive is, I apprehend, to induce a man 
to IjL'lieve tliat a tiling is true which is false, 
and which the ])erson practising the deceit 
knows or believes to be false. 4\) defraud 
is to deprive by deceit ; il is by deceit to 
induce a man to act to his injury. i\lore 
tersely it may be i)ut, that to deceive is by 
falsehood to induce a state of mind ; to 
defraud is by deceit to induce a course of 
action”. This detinitioii was followed by 
the Court of Criminal Ai)peal in R. v. 
Xeu'toii (lOl. Hut neither tlie acquisition 
nor the deprivation of property is an 
essential ingredient of the intent in an 
offence under s. 471 of tlie Indian Penal 
Code. In (Jneen-Empx'ess v. Soshi Plni" 
shan'{\\\ Kdge, C.J., in delivering the judg- 
ment of the (.’ourt, observed that ’‘we can 
see no difference in princiide between the 
case of a man making a false certificate in 
order to obtain employment, and the case 
of a man making a false certificate in order 
to obtain admission to a law class. In each 
case the intention is to deceive another 
person, and thereby to obtain an advantage 
or a privilege, which without such decep- 
tion could not have been obtained. We 
cannot agree with Norris, J., in Queen- 
Enipx-ess v. Ilaradhan (12) that the claim 
in that section is limited to a claim to 
property. There does not appear to us to 
be anything in the section to so limit the 
ai)plication of that word. In our opinion 
the claim may be a claim to anything, as, 
for instance, a claim to a woman as the 
claimant's wife, a claim to the custody of a 
child as being the claimant’s child, ora 
claim to be admitted to. ..a University or 
other examination, or a claim to the posses- 
sion of immoveable or any other kind of 
properly. Why should tlie making of a 
false document to sup])ort a claim to an old 
coat, not worth Ks. 5, be a forgery, and the 
makinii of a false document to support 
a claim to tlie custody of a child not be a 
forgery”? In Queen-Exn press v. Abbas Ali 
(13', Maclean, O. J., in delivering the judg- 
ment of theCourt whichincludedO’Kinealy, 
Maepherson, Trevelyan and Jenkins, JJ., 


(9) (1903) 1 CIj. 728 al ji. 732; 72 L. J. Ch. 308; 51 
W. K. G51; 88 L. T. 191; 19 T. L. 11. 311 & 375; 10 
Manson 198. 

(10) (19U) 2.3 Cox C. C. 009; 109 L. T. 747. 

(11) 15 A. 210; A W. N. (1893) 90; 7 Ind. Dec. s.) 
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(12) 19 C. 380; 9 Ind. Dec. (s. s.) 098. 

(13) 25 C. 512; 1 C. fV. N. 255; 13 Ind. Dec. (x. b.) 

340. 
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observed: ‘'‘Fraudulently' is detined by 
s. 25 ill the following words — ‘a person is 
said to do a thing fraudulently' if he does 
that thing ‘ with intent to defraud, but not 
otherwise.’ As a definition this provision 
is obviously iin])erfect, and tierhaps intro- 
duces an element of doubt, which did not 
]^reviously exist ; for it leaves it to be 
determined... whether the Jwoid ' defraud' 
as used in s. 25 implies the deprivation or 
intended deprivation of property as a part 
of result of tlie fraud. The word ‘ defraud ’ 
is of double meaning in the sense that it 
either may or may not imply deprivation, 
and as it is not defined in the Code and 
is not, so far as we are aware, to be found 
in the Code except in s. 25, its meaning 
must be sought by a consideration of the 
context in which the word ‘ fraudulently ' 
is found in ss. 171 and Kit together with 
the word ‘ dishonestly,’ and jiresumably in 
a sense not covered by the latter word. If, 
however, it be held that ‘fraudulently’ 
implies deprivation either actual or in- 
tended, then apparently that word would 
perform no function which would not have 
been fully discharged by the word ‘ dis- 
lionestly ’,and its use would be mere sur- 
idusage. So far as such a consideration 
carries any weight, it obviously inclines in 
favour of the view that the word ‘fraudu- 
lently’ should not be conlined to tran- 
sactions of which deprivation of property 
forms a part ". In Queen-Empress v. Mu- 
hammad Saeed Khan (14), Mr. Justice 
Ranerjee observed : “Where, therefore, 
there is an intention to deceive and by 
means of the deceit to obtain an advantage 
there is fraud, and if a document is 
fabricated with such intent, it is a forgery.” 
This was held by this Court in Queen- 
Empress V. Soshi Bhushaji (11). A some- 
what wider interpretation has been jdaced 
on the word “ fraud ” by the Bombay High 
Court in Queen-Empress v. Vithal Xarayan 
(15) which was followed by the Calcutta 
High Court in Lolit Mohan Sarkar v. 
Queen-Empress (IG). In the case of the 
Bombay High Court, the learned Judges 
accepted the interpretation of LeBlanc, J.,in 
Haycraftv. Creasy ( 17), that by fraud is 
meant an intention to deceive ; whether 
it be from any expectation of advantage to 

(14) 21 A. 113; A. IV. N. (1898) 197; 9 Incl. Dec. (.s', s.) 
781 

(15) 13 B. 515>i; 7 Ind. Dec. (s. s.) 342. 

rl6) 22 C. 313: 11 Ind. Dec. (.s', s.) 210. 

(17) 1801) 2 East 92; 102 E. K. 303; 0 1?. K. 380. 


the party himself or from ill-will towards 
the other, is immaterial ” : see also per 
White, (\J., in Kotamaraju Venkatarayudii 
V. Emperor i 18). 

In EmjH'ror v. Suroidra Xatk Ghosh (19), 
]\rookeij(‘e, J., stated that “the expression 
‘intent to defraud’ implies conduct coupled 
with intention to deceive and thereby to 
injure ; in other words ‘ defraud ’ involves 
two conceptions, namely, deceit, and injury 
to the pei-.son deceived, that is infringe- 
ment of some legal right possessed by him 
but not necessarily deprivation of property.” 
With great respect 1 am unable to accept 
the view that the term “fraudulently” in 
s. 4 71 of the Indian Penal Code, necessarily 
connotes deceit and injury to the person 
deceived. It may. but it need not, do so. 
In point of fact more often than not it 
happens that the intention of the accused 
is to deceive one person in order to injure 
or defraud another. Further, it is well- 
settled that it is not incumbent upon the 
Crown to prove that any particular person 
was defrauded, R. v. Crooke (20), or indeed, 
that in the circumstances of the case it was 
possible that any person could Jiave been 
defrauded ; A*, v. Nash (21). In my opinion, 
the law wascoj-j-ectly laid dowm by Banerjee, 
J., in Queen- Empress v. Muhammad Saeed 
Khan (14), and that an olYence is committed 
under s. 471 whenever a document known 
or believed bv the accused to have been 
forged is used as genuine with the intention 
that some person thereby should 1)6 deceiv- 
ed, and by means of such deception that 
either an advantage should f.ccrue to the 
]>erson so using the document, or injury 
should befall some other person or persons. 
In practice the question tends to become 
merely academic, for “ the practical test as 
to the fraudulent character of deception for 
criminal purposes is this; did the author 
of the deceit derive any advantage from it 
which he could not have had if 
had been known ? If so, it is hardly 
possible that the advantage should not 
have had the equivalent of any loss or risK 
of loss of someone else. If so, there v as 
fraud”. (Stephen's History of the Crimmal 
Law of England, Vol, H, page 1-1)- Ih 
ramifications of fraud, and the varied gar 


(18) 28 M. 90; 1 Weir 538. 
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(19) 7 Ind. Cas. 629; 14 C. W. N. p. 

2 C. L. J. 277; 11 Cr. L. J. 505; 38 C. 

(20) (1795) 2 Str. 901; 93 B. K. 928. 

(21) (1852) 2 Den. C. C. 493; 21 L. J. M. C. 14/, 

Jur. oo3. 
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in which it appears, make it undesirable to 
attempt to find an exhaustive definition 
of the term fraudiilenthv ”, or “intent to 
defraud and to do so is unnecessary, for 
each case must turn on its own facts, and 
when the facts are known it is seldom 
difficult to draw a conclusion as to whether 
at the material time a fraudulent intention 
was present in the mind of the accused. 
In this case, the user, in my opinion, was 
both dishonest and fraudulent, arul there 
was ample evidence to support the finding 
of guilty. 

2 . K. Order accordingnj. 


NAGPUR JUDICIAL. COMMIS- 
SIONER’S COURT. 

Criminal Revision No. 10‘J-B of 1925. 

August 28. 1925. 

Present:— Mr. Findlay, Officiating J. C. 

WASUDEO— Accused— Applicant 

versus 

EMPEROR— Respondent. 

Criminal Procedure Code f.-lct V of JSOS as 
amended by Act XVI fl of I0r>. hxamtna- 

tion of accused—General ({uestion.ndiclher suiftctent 
—Sanction for prosecution —Prosecution betjun under 
old Code— Proceed! njs after :ntroduction of new Lode, 

validity of. .. . 

A formal question in fjeneral terms is a 

compliance with the mandatory provisions of s. .5 1-. 
Or. P. C.. relating to the examination of thcaecnsed aftci 
the cross-examination of tlie prosecutitm ^\llncsses, 
Qlthouffhin a jiarticnlar case, it maybe open to and 
advisable for the Court, in the exercise of its dis- 
cretion, to put more specific (luestions. Ip. -’Ji, 

Emperor v. Alimaddin Naskar. Ho Ind. t.a^ 010 j- 
C. 522; 29 O. W. N. 251; 41 O. L. d. 101. (102o) A. 1. 
R. (C.) 361; 26 Cr. L. J. 7.41. followed. 

The alteration in s. 105, Or. P. C.. as to th® p 
cedure relating to tlie grant of sanction for pio. . 
tion introduced by Act XVllI of 1923 cajinot invali- 
date proceedings validly begun under the o I 

cedure. fp. 998, col. 1.] ^ .. i- 

Inre Appaswamy Iyer. 91 Ind. Cas. 388; ^ 

J. 276; (1925) M. W. N. 668; 22 L. W. ool; (19-o) A. 
I. R. (M.) 1122. relied on. . . , , 

Application for revision of a 
the Sessions Judge, Amraoti, dated the .Jtli 
November 1925, in Criminal Application 

No. 82 of 1925. 

Mr. V. V. Chitale. for the Applicant. 

Mr. G. P. Dick, Government Advocate, for 

the Crown. ^ , 

ORDER.— The applicant Wasudeo was 

convicted by the Magistrate, with s. o 

powers, of the Yeotmal District, of offences 

punishable undor ss. 467 and 471 read with 


EMPEROR. “ 

s. 109. Indian Penal Code, and sentenced 
to two years’ rigorous imprisonment for 
each offence, the sentences to run consecu- 
tively. The Sessions Judge, Amiaoti. allow- 
ed the appeal as regards the conviction 
under s. 4(57 109, but uphehl the conviction 
under s. 471. Indian Penal Code. 

The facts of the case have been fully 
stated in the judgment of the Sessions 
Judge and it is iinneceesary to jejeat 
tliem liere. No attempt has been made on 
behalf of the applicant to attack the find- 
ings of fact which have been arrived at 
by” the Sessions Judge. Certain technical 
(fuestions have, however. l:>een raised and I 
now proceed todeal with tliem. 

The second ground which ajipears in 
the application is that the provisions of 
s 342, Cr. P. C.. have not been sutficiently 
complied with. This refers to tlie further 
examination of the accused on 1st October 
1924. after SitatP. W. No. 1) and Ganpatt 
(P. W. No. 3) had been cross-examined. It 
has been suggested that it was insufficient 
to merely ask the applicant whether he had 
anything more to say with reference to the 
cross-examination of these witnesses, which 
had been concluded. I find it impossible, 
in tlie circumstances of the present case, 
to holdtliat there was any nece.ssity for 
the Court to have init more specific (]ues- 
tions to the applicant in this connection. 
For my own part, I concur with the observa- 
tions of Newhould, J., in PJmperor v. 
Alimuddi 7 i yaskar(i) that a formal question 
in general terms is a sufficient compliance 
with the mandatory provisions of s. 342 
although, of course, in a particular case it 
may be open to, and advisable for, the 
Court, in the exercise of its discretion to 
put more specific questions. No reason 
whatever for presuming that the applicant 
has been prejudiced in this connection, has 

been made out in this Court. 

It was also mentioned in the course 
of argument that the previous examination 
of th^applicant was of a somewhat inquisi- 
torial nature, but the terms thereof seem 
to me to have left him ample opportunity 
of explaininginstances in the evidence which 

appeared to be against him . , ^ 

A new legal point, which I allowed 
to be added in the application on the day 
of hearing was also raised, e. {/., that the 
provisions of s. 195. Cr. P. C., as recently 


(1) 85 Ind. Can. 919; 52 C. 522; 29 C. W. N. 231; 11 
.L. J 101; (1925) A- 1. R. (G.) 361; 26 Cr. R. J. 


C 
631. 
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amended, have not heen complied with in 
this case. It has heen argue \ that it is 
true that the sanction was granted before 
the amending Act to the Cr. R O. came into 
foice, hut it has heen urged, that cognizance 
was only taken of the case thereafter, r/g., on 
23rd January 1924. It is clear, liowever, 
that cognizance of the case v/as reallv taken 
long before, viz., on Gth June 1923. ‘ 1 am 
in full agreement with the decision of 
allace and Xair, JJ., in in va .Ippm^aec/ a? )/ 
Iyer (2) on this question. 4'he alteration 
in the law of procedure relating to the 
grant of sanction can obviously not in- 
validate proceedings validlv begun under 
the old procedure. Had this been the in- 
tention of the Legislature, it would have 
been translated into appropriate language 
in the piece of the legislation concerne<I. I 
see no cause, therefore, for entertaining this 
ground of revision. 

The third ground of revision, iv'r., that 
three Court witnesses had been exainined 
even prior to the prose'^ufion evidence, was 
not pressed and had obviously no chance 
of success. 

On the^merits all that has been urged 
is that Wasudeo was only an agent and 
that there has heen no positive proof that 
he had knowledge ^ that the documents 
were forged. The circumstances in In re 
Riknchhoddas Kagardas (3) relied upon by 
the Pleader for the applicant, where wholly 
different from those of the present case. It 
seems to be utterly impossible, on any 
reasonable view of the evidence, to assume 
that Wasudeo took an innocent part in the 
matter. The considerations advanced l>y 
the Sessions Judge and by the Magisirate 
seem to me absolutely conclusive in this 
connection. Phe whole civil case was in 
the hands of the applicant and it Avas veiA' 
clearly he who was the ringleader and 
carried out the crime. There is no possible 
ground for interference on revision in this 
connection, and for the same reason I am 
unable to hold that the Magistrate has 
erred in making the differentiation of 
punishment he has between Wasudeo on 
the one hand and Gangu, the so-called 
principal, on the other. As remarked by the 
Sessions Judge, it is perfectly obvious that 
Gangu was a mere cat’s paw 'in the hands 
of the others and the circumstances were 


(2) 91 Ind. Ciis. 3SS; 49 M. L. J. 270; w w 

668; 1^2 I. \V. 554; (1925) A. I. K. (M.) 1122 ^ ' 

(3; 22 B. 21/; 11 Ind. Dec. (n. s.) 793. 
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siicdi as to entitle her only to some measure 
of leniency. 

TJie application for revision is accord- 
ingly dismissed. 

B. Application dismissed. 


CALCUTTA HIGH COURT. 

Cri.minal Kevisiox No. 3l8 of 1925. 

July 17, 1925. 

Present: — Mr. Justice Sulirawardy 
and lAIr. Justice Duval. 

PIHLNDKA NATH CllATTERJEL- 

PeTITION'ER 

UMANANDA M UKIl ER J EE- 
Opposite Party. 

Penal Code (Ac? XLV of ISdO), s. 107 — Govcrmnent 
Snving.'f Banks Ac? {I* of L\7d), rules made under-- 
Certificate within s. PJ7 — Certificate by agent of female 
depositor that depositor alive and .‘iune, whether covered. 

A cortilicato ffiven under the Post OHioe rules in 
tlie case of a f<*male depositor witlulrawinj' a deposit 

\ r .it 1 1 rized affont to the effect that the de- 
po.sitor is alive and sane, is not a certiHcate either 
])rc.''cril)ed by the ( hn'crnnient Sn\ in£?s linyks Act or 
l)y statutory rules made thereunder, and is not, there- 
fore. a certilicato which fall.s witliin the purview of 
s. 197 of tiie Penal Code. [p. 999, col. l.J 

Per Suhrairanli/, -I (Yhiter dictum.- The certiticate 
contemplated in s. 197 of tlie Penal ('ode is a certificate 
which is lecpiired by law to be ffiven or sii^ned for 
the purpose of Iwinsr used in evidence in the course 
of the adininiistraf ion of justiee. [p. 999, col. 2.J 

Rule against an order of the Deputy 
^Magistrate, Berhampur, dated the 2()th I’eb- 
ruary 1925, confirmed b3 ’the District Magis- 
trate, Berliampur, on tlie 21th March 1925. 

ilr. iS. K. Sen and Babus Ilira Lai Gan- 
guli and Ilarcndra 'Sath Mukerji, for the 
Petitioner. 

Mr. B. C. Chatterji and Babus Devendra 
Karayan Bhattacharjee, Probodh Chandra 
Chatterji, Satindra Kath Mukerji, Mrityxinjoy 
Chatterji, Biraj Mohaxi Roy and Sirmal 
Chandra Chakravarfy, for the Opposite 
Party. 

JUDGMENT. 

Duval, J.— In this case a Rule has been 
obtained against an order of discharge of 
one L^mananda Mukherjee who was plawd 
on his trial under ss. 197. 420 and404, Indian 
Penal Code. The charge against him was 
that he, knowing of the death of one Bhaba 
Sundari Debi, who died on the 3rd January 
1923, as her agent in respect of her Savings 
Bank account at Berhampur, withdrew on 
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by signing two certificates to tlie etYect that 
she was alive on those days. The DaiJ ihv 
Magistrate discharged the accused h ildiag 
that S3. -120 and 401 did not apply becausN 
as a matter of fact, the accused was entitled 
to the money on the lady's death and s. 197 
did not apply on the ground that the cer- 
tificates given that the lady was alive and 
sane were not such certificates as were con- 
templated hy s. 197, Indian Penal Code. 

After the discharge by the Deputy Magis- 
trate the case came up before the District 
Magistrate who agreed with the Depvily 
Magistrate and refused to order a further 
enquiry. 

Now, the point for decision to my inind 
appears to be whether these certificates 
which undoubtedly the accused gave on 
the 5th and 9th January 1923, that the de- 
I> 03 itor Bhaba Sundari was alive and^ sane 
when she was already dead, are certificates 
which came within s. 197. Underthe (lovern- 
ment Savings Banks Act (V of lfc^73) under 
which the Post Ofiice Savings Bank is 
conducted the Governor-General in Council 
may make certain statutory rules. But tliese 
rules as to payment only apply in the case of 
payment of deposits to minors or guardians, 
in the case of payment of deposits belong- 
ing to lunatics and in the case of payment 
of deposits hy or on behalf of married 
women. Bhaba Sundari comes nnder none 
of these three classes. She was a widow an i 
the accused was her brother by adoption. 
The certificate given under the rule that in 
the case of female depositors withdrawing 
by their authorised agents under r. 18 the 
agent must sign a certificate on the applica- 
tion for withdrawal to the effect “ Certified 
that the depo.sitor is on this day alive and 
sane ’’does not appear to be a certificate 
either prescribed by the Government Sav- 
ings Banks Act or by statutory rules made 
thereunder. The rule appears to be made 
for the general conduct of the Post OITice 
business. Therefore it appears to me that 
the certificates given by Umananda cannot 
be certificates such as are cf^v'ered by s. 
197, Indian Penal Code. The question 
whether they can come under any other 
section of the Code w'hich requires sanc- 
tion under s. 195, Cr. P. C.. is not at present 
before us. This is purely a private prosecu- 
tion and not on the complaint of any of the 
officer of the Post Office. 

In this view I agree with the finding of 
the Deputy Magistrate and t’ne District 


does not apply. 
Therefore this Rule must, in my opinion, be 
discharged. 

S alira-vva^dy, J.— I agree with the in- 
teriuvtPi )’! put by my learned brother on 
the ruDiu' ra‘ !icr tlie note to the rule framed 
under tile Government Savings Bank.s Act. 
I should, liowever, like to base my opinion 
on the general policy which should guide 
us in interfering with the order of the 
Trial Court when discharging an accused 
under s 253. Cr. P. C. This is a private 
pro.^ecution by a jierson who has been found 
by both the Courts below to have no 
interest in the money which was withdrawn 
by the accused. It has been found that 
the accused was the person who was entitl- 
ed to ttiis money. He is tlieheir to the 
deceased and the money would have come 
to him as heir. In the circumstances it is 
not desirable that this prosecution should 
proceed. 

With regard to s. 197, I have great doubt 

if it aiiplies to certificates contemplated by 

note 2 to s. 25 of general rules and orders 
fr.uned under Government Savings Banks 
Act (V of 1873). d'hat note says: “In 
the case of witiulrawals made from the 
account of female depositor.s by their 
authorised agents under r. 18 the agent must 
si"n the following certificate ou the appli- 
caTion for withdrawal ‘Certified that the 
depositor is on tiiis day alive and sane’.’’ 
Mv learned brother has pointed out that 
this rule is not one of the rules which the 
Governor-General in Council is aiUhorised 
to make under s. 14 of Act V of 1873 But 
assuming that such a rule was framed 
under legal authority I am afraid that 
s 197 is not applicable to a certificate 
granted umler such rule. The use of the 
word “ certificate " in the rule has no doubt 
led to this confusion. In the note the avord 
“certificate" might have been replaced 
by the word " declaration " or “statement ’’. 
The certificate contemplated in s. 197 to my 
mind as at present advised, is a certificate 

which is required by law to be given or 
sierned for the purpose of being used m 
ev^idence in the course of administration 
of i notice. That section is one of the 
sections in the Chapter lieaded Of kalse 
Kvidence and Ofiences against Pubic Jus- 
tice” Section 198 which follows it makes 
it.s meaning clear. Section 198 runs thus: 
“ Whoever corruptlj uses orattempts to use 
anv such certificate (namely, certificate 
contemplated by s. 197) as a true certificate 
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knowing the same to he false in any 
material point shall be pnnished in the 
same nianiu i if lie gave false evidence.” 

This section indit'ates that the oll'ence of 
i-i^i’.ingor signing a laUe certiticate is one 
whiidi is intiinateh' connected 'vith the 
administr.ition of ju^ti -c. Tlie nnlv thing 
which goes against the view is that it is 
not a section which requires any special 
sanction of a Court of Justice or of a public 
officer for the initiation of the proeee«lings. 

It is, however, unnecessary to go into great- 
er details in tliis matter as I think that 
on the other grounds this Rule ought to he 
discharged. 

K. Rule discharged. 


MADRAS HIGH COURT. 

Chimin'al Appeal Xo. 151 op 1!)25. 

August 10. 1925. 

Present: — Mr. Justice Srinivasa Ivengar. 

In re AKUMUCA PADAYACIU and 
OTHERS — Accused Xos. 1, 2,5 axd 7 to 11 

— Appellants. 

Criminal Procedure Code (.let Vo/ f:. diiO — 

Judgment, irhat is — Criminal appeal, dismissal of, 
for ilc/auU — Fresh appeal, mainfainability of— lievicw, 
power i>f. 

Onfc a criminal appeal has been disniissc d, anollu-r 
appeal cannot be heard at the instance of llio .«aine 
appellant on the f 7 round that on the pn-vions oeeasion 
owing to some mistake, Counsel did not ap])ear for 
the ai)pellant. [p. 1000, col. -.] 

lu te Tadisoma Xaidn, S4 Ind. Cas. 850: 47 AI. 428; 
4G M. L. J. 450; 34 M. L. T. 218; 20 L \\. 18; (1024) 
A. 1. U. (M-) 010; 26 Cr. L. J. 370, ndied on. 

The word “judgment ’ in s. 309. Cr. P. C.. mean.s 
and refers to the judicial act of the Court in tinally 
di.sposing of the case and indicates tlic order of the 
Court when it is read out and signed hy the Judge 
and not the formal order on the judgment subsequent- 
ly drawn up and issued merely as a clerical act by 
the ministerial otVicer of the Court. When the Court 
delivers and signs the judgment it becomes linal and 
it has no power thereafter to review its order or alter 
the judgment in any manner or to any extent, [p. 1001, 
col. 1.] 

Appeal against an order of the Court 
of Session of the Trichinopoly Division in 
Case X'o. 7 of the Calendar for 1925. 

Messers. V. L. Ethiraj and Ah S. Srini- 
vasa Iyer, for the Accused. 

JUDGMENT. — In this case I ordered 
originally that the matter might be posted 
before a Bench constituted b}' A'enkata- 
subba Rao, J., and myself, because I was 
under the impression that the order made 
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by the learned Judge directing notice to 

the Public Prosecutor amounted, as general- 
ly it is understood in criminal matters, to 
ail order admitting the appeal. But 1 have 
since ascertained that the learned Judge 
never intended those words to convey that 
signiticaiice and that, as a matter of fact, the 
learned Judge did not admit the appeal 
and all tliat he directed notice about was 
whether once a ciaminal appeal liad been 
dismissed by one Judge, another appeal 
could be heard at the instance of the same 
appellant on the ground that on the 
previous occasion owing to some mistake, 
Counsel did not appear for the appellant. 
In view, therefore, of there being no order 
of ^>nkatasubba Rao, J., admitting the 
appeal it has l^ecome unnecessary for any 
matter being heard by a Bench of Judges, 
The only question before me, therefore, is 
whether the learned Counsel for the aiipel- 
lant isentilled to be heaid with regard to 
the ap])eal, that is to say, practically by way 
of reviewing the judgment jmevioiisly de- 

livered by lue. Section 309 of the Cr. P. C. 
is decisive of the point and there is also the 
judgment of this Court in in re 1 adlsoma 
'Xaidu (1) in which Odgers and Wallace 
JJ., held that as soon as the judgment of 
the C’ourt in a criminal matter is signed, 
it becomes final and the Court is functus 
Officio. The learned Counsel for the ap- 
pellant wished to put it ingeniously in the 
pillowing wav. There was an order by 
Venkatasubba Rao. J., to the effect that the 
order of this Court dismissing the appeal 
should not be communicated to the lower 
Court until further orders are made by me. 
But by some inadvertence and in spite oi 
the order of Venkatasubba Rao, J.,the order 
would appear to have been communicated 
to the lower Court. Mr. Ethiraj argues that 
this was against the order of this ^ 
and, therefore, must be treated as a nullit>. 
Assuming it to be so, it comes to this; have 
I the power to review' my own judgment; 
on the ground that there has been no forma 
order issued bv this Court or communicated 
by this Court to the lower Court ? lor 
this purpose he referred me to the cases 
Queen-Empressv. Lalit Tawari (2) where it 
was held in a criminal matter that the 
judgment or order of the High Court is not 

(1) 84 Ind. Cas. 850: 47 M. 128; 4f> L- T l.j6: M 
M L. T. 218; 20 L. W. 18; (1924) A. 1 K. (M.J 610. 

‘'VsiTur; A.W.N. (1899) 15; 3 Ind. Dec. (.v s.) 
622. 
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complete until it is sealed in accordance 
with r. 83 of the Rules of Court and that 
upto that time may be altered by the Judge 
or Judges concerned therewith witho\it 
any formal procedure by way of review of 
judgment being taken. This decision was 
in 18'J9 and before the amendment of 
s, 3G9. It is, therefore, very doubtful whe- 
ther after the present amendment the same 
Court would have altered the conclusion or 
decision set out in that case. Further it 
appears to me that that decision is based 
upon a ruleof the Allahabad High Court 
about the sealing of orders. I have not been 
referred to any such rule in this Court, in 
the absence of any such rule, the words of 
B. 369 of the Cr. P. C. are clear and binding. 
According to thatsection, a judgment when 
it is signed becomes final. In the absence of 
any detinition to indicate anything to the 
contrary, the judgment must be taken to 
mean and refer to the judicial act of the 
Court in tinally disposing of the case aiul 
must, therefore, indicate only the order of 
the Court when it is read out and signed 
by the Judge and cannot I)e meant to 

refer to the formal order on the judgment 
subsequently drawn ujj and issued merely 
as a clerical act by the ministerial oflicei 
of the Court. I must, therefore, hold that 
when I delivered and signed the judgment 
it became final and that 1 have no power 
now to review my order or alter my judg- 
ment in any manner or to any extent. 

This appeal petition is, therefore, re- 

^ ■ I- • . ; 

yj^jY cl ISTtl iSSCd . 

Z K. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

MiSCRLLANEOIS pRlIlION No. 58 OF IJ-l. 

Axigust 9, 1924. ^ 

Present: — Mr. Kotval, A. J. C- 

HANMANTRAO— Accused— Ahplic-^nt 

versus 

EMPEROR— Opposite Party. 

Criminal Proctdurt Code {Act V of ISOS), ss. iSJ. 
498 — Beinsiari disposed of by High Court pern - 

ing application for leave to appeal to I rn'H . 

Alter the High Court has disposed 
tion for revision under 8. -139 of the Cr. 1. 
accused rwrson who is undergoing a sentence 
prieonmcnt cannot be let out on bail under s. » 
the Or. P. O. on the ground that he intends to apply 
to the rri\'y Council for special leave to appeal 


against ihe order of tlie High Court. The cn.sc having 
l)rfn completely and tinally disposed of by ihe High 
t.'ourt. there remains no gromul on whiidi liail can 
be granted. 

Miscellaneous petition against an order of 
the First Class Magistrate, .Maridla, dated 
the 9th August 1924. 

Mr. P.C. Dutt, for the Applicant. 

JUDGMENT. -The n])plicaiit was con- 
victed by a I'hrst Class .Magistrate, .Maudla, 
of the offence of abetment of clieating and 
sentenced toatineof Rs. and im]>rison- 
ment till the rising of the Court, lie did 
not a])peal. His co-accused who was con- 
victed oftheolYence «)f cheating aiipealed 
to the Sessions Judge. 'J'he Sessions Judge 
upheld the conviction but reduced the 
sentence and referred the case of the ap- 
])licant to this Court for enhancement of 
sentrnce. 'I'he applicant having been called 
upon to show cause why his sentence should 
not be enhanced contended, ns lie was 
entitled to do under s. 439 dl), Cr. I\ (J., 
that his conviction was Ijarl. This (\mrt, 
however, held that the conviction was correct 
and eniianced the sentence, by awarding 
six months’ rigorous imprisonment in ail- 
dition to the sentence passed by the Magis- 
trate. 

The applicant now applies for bail alleg- 
ing tiiat he intends to ap])ly to tlie Ihivy 
Council for sjiecial leave to apiieal. He 
relies on (Jaeen-Idrnprcss v. Subvafnunnia 
Ayyni'il). In that case siiecial leave had 
been granted by llieii’ Lordships of the 
Privy Council and it appears that on the 
petitioner's application to them for bail 
they had expressed the opinion that the 
matter shonhl be decided bythe High ('ourt 
which had convicted the applicant. On tlie 
ai)plication being made to the High Court 
a bench of three Judges hehl that they had 
jurisdiction to make an order releasing the 
applicant on bail pending the decision of 
the Privy Council. No reasonsare given for 
this opinion but it seems what influenced 
them was the admission of the appeal liy 
the Privy Council. The present case dilTers 
from the above case in that no leave to 
appeal has yet been granted and the case 
cannot be said to be under appeal so as 
to make possible the application of s. 498 of 
the (T. P- So far as matters stand at 
present the case has under the Cr. P. 
been completely and finally disposed of and 
there remains no ground for granting bail. 
I refer in this connection to Diwan C/iand 

(1) 24 M, 161; 2 Weir 657. 
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V. King-Emperor (2). The application is 
dismissed. 

Z. K. Appiicafiorf fJisinissed. 


r2i 

f<9. 
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LAHORE HIGH COURT. 

Criminal Revision Xo. 1541 cf 102]. 

January 0, 1925. 

Present .-—Mr. Justice Campbell. 

HARXAM 81X011 — Convict —Petition E it 

rersus 

EMPEROR— Kbspondent. 

Sentence --Maximum .'icntenc<\ imj'''.^ili'>ii oj - Ri'nsons, 
whether muM he rd-ordeil. 

Wli^^re a Court awards 1 lie inn.xiiv.uiii sruU nor pro- 
vided by tlie law for un olToncc if siioubl n-o ord its 
reasons W doing so. 

Petition for revision against an order of 
the Additional District Magistrate, Amritsar, 
dated Uis 15th October 1924. 

JUDGMENT. -In tins case notice 
issued on the question of sentence. Xeither 
in the Magistrate s judgment nor in that of 
the Court ol Appeal is auy reason given for 
the imposition of the maximum sentence 
of imprisonment provided by the law and 
there is no appearance on behalf of the Crown 
to support the order. It is possible that 
the ollence is a very serious one, but the 
Courts below do not expressly say so and it 
is not difhcuU to imagine worse cases than 
that of the petitioner, lie has^ already 
undergone more than three months’ rigorous 
imprisonment and a substantial line lias 
been imposed. 

I accept the petition to the extent of re- 
ducing the substantive sentence to the 
amount of imprisonment already undergone. 
The sentence of fine and imprisonment in 
default will stand. 

y K Petition accepted. 


NAGPUR JUDICIAL COM- 
MISSIONER’S COURT. 

CiuiiiNAL Appeal No. 81 of 1925. 

July 20, 1925. 

Present.-— Mr. Findlay, Officiating J. C., 
and Mr. Prideaux, A. J. C. 

DIWAN DHIMAR—Accosed— Appellant 

versus 

EMPEROR— Non-Applicant. 

Koidence .let (I of IS72). s. 30~Self-exculpatory 
confession of co-accused, admissibility of —Presump- 


tion— Recomry of weapon— House occupied by others 
hcsi.lps accused. 

T'lu* i.riib iple underlying s. .'10 of tlie Evidence 
Aef is tint unlc'.ss the i)artie3 arc admittedly in pari 
d’di'-tn ;iiid unle.s.s confessing pri.soner implicatea 
liini-.- lf to the full as much as tlie co-prisoner, whom 
is incriminating, it would l)e higidy unsafe to rely 
1)11 siudi eoufession .so far as the co-prisoner is cou- 
cprrn d. ! p 1001, col. 2.] 

In the absence of evidence connecting the acctiscd 
with a wi'apon found in a house in wiiich other 
I),-opio besides him reside or to wliicli others have 
a''ce.ss, no presmnplion can be drawn against tlio 
a-’cused fr >m its recuverv from the houso. [p. 1005, 
c<.l. 2.] 

(Juccii-Kmprrs's v. Xirmal Das, 22 4L); A. \V. N. 

1 1900) 109; 9 Ind. I>cc. (n. sj l.'Tll, followed. 

Criminal appeal against the judgment of 
the Sessions Judge, Bhandara, dated the 
28th April 1925, in Sessions Trial No. 5 of 
1!)25. 

_ * 

i\Ir. iS\ R. Mangrnlkar, for the Appellant. 

5Ir. G. I\ DicL\ for the Crown. 

JUDGMENT.— The appellant Diwan 
l-)himar as well as Ids co-accused iMansaram 
Gowara and Kodu Lodhi have been con- 
victed under s. ‘102, Indian Penal Code, of 
the murder of one Budhu Lodhi at Mavza 
Jagpur (Balagliat) on the 1st of March 
1925. Diwan has been sentenced to death, 
and the other two co-accused, who have also 
appealed, — Mansaramand Kodu Dhimars — 
have been sentenced to transportation for 
life each. The appeals of all three men 
are dispo.sed of in this judgment. Two 
other co-accused Fagia and Timia Dhimars, 
who were tried in the Sessions Court on the 
same charge, were acquitted there. 

The facts of the case are ver\'' fully 
stated in the judgment of the Sessions 
Judge, and there can be no doubt that the 
deceased Budhu Lodhi was brutally done 
to death on the night of the 1st ot March 
or early morning of the 2nd idem. The 
wounds described in the evidence indicate 
that, in all probability, an axe or kulhan 
was the weapon used, and the circum- 
stances of the case all suggest that there 
must have been several assassins involved 
in the crime. 

Taking up first the appeal of Diwan, 
the material on which the Sessions Judge 
has fouud him guilty may brielly be sum- 
marised as follows • — , . 

The fact that Mansaram and Kodu 
made the confessions (Exs P-14 and P-i5’ 
on the 7th of March 1925, to a Magistrate 
in the Balaghat Jail. In these cjnfessiona 
they both implicated Diwan as having 
taken .a prominent part in the murder Ot 

Budhu. 
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The finding of a blood-stained axe 
(Art. A.) in tlie house, of Diwan. Tliat axe 
is shown by the report of Imperial Serolo- 
gist(Ex. P-IGJ to have been stained with 
human blood. 

The fact that IvoJu, wlien he made 
discovery of the balis vArt. IM) whicli were 
found concealed in his house, made a state- 
ment to the effect that Diwan had taken 
them out of the ears of the deceased after 
the murder and that he had made them 
over to him Txodu) for the i)urpose of con- 
cealment. 

Evidence of motive on the part of Diwan. 

Turning first of all to the confessions 
of Mansaram and Kodu, it has been urged 
before us on behalf of the appellant Diwan 
that these confessions were inadmissible as 
against Diwan for tlie simple reason that 
they did not implicate in either case Mansa- 
ram and Kodu to the full extent and tlie 
latter two men rather suggested that they 
were in each case mere silent spectators 
of the crime, who took no part therein. 
We take up first of all to the confession 
of Mansaram. Us t\)ntents can only be 
described as a statement intended to be 
exculpatory as regaids himself, while it 
attempts to implicate others in the murder. 
His story is that Kodu came to call him 
on the night in cpiestion at midnight. 
Diwan, Tirnia, and Dagia were with iiim. 
He was asked to come to Kodu’s house in 
order to eat baked gram, 'i'he deceased 
was also with the party, and Kodu and 
Diwan went inside witli deceased, as well 
as apparently Timiaal.so. Kagiaand Mansa- 
ram remained sitting in the dihupri out- 
side. Mansaram, through a /aft;, saw Diwan. 
Kodu and Timia assault Budhu with an 
axe, and having killed him they took llie 
corpse to the back of the hadi. There 
Kodu took out the deceased’s balis and 
went home with them {balis), the others 
also returning to their respective houses. 
He went on to exiilain that the murder was 
presumably committed because Budhu had 
been carrying on an intrigue witli Diwan ’s 
sister. Diwan, according to Mansaram, was 
the only one who had an axe, but Timia 
and Kodu had actively assisted him in the 
murder. Now, however, damning this 
statement may be to Mansaram himself, 
when read between the lines it cannot he 
otherwise construe 1 than as one wliich is 
intended to eliminate altogether any idea 
that he was an accomplice in the munier ; 
and indeed the direct suggestion is made 


that he happened to be a spectator of the 
murder simply because he had been in- 
<hiced to go to Kodu’s house on a false 
]>retext of partaking of baked gram tliere. 

Kodu’s confession is perhaps not to 
the same extent so self-exculpatory as that 
of Mansaram, but it dilTers in mateiial de- 
tails. According to him, he was at home at 
1 A. M. when Mansaram, Diwan and Fagia 
came and called him. Budhu was apparent- 
ly tliere also. Diwan at the same time said 
that Budhu was cutting jokes with his 
sister and apparently suggested that lie 
must be rlisposed of. The party took 
Budhu to Kodu's house and made him sit 
in the chliupri theie. Immediately there- 
after Diwan struck Budhu with an axe and 
he died straight away. Timia — not Kodu as 
Mansaram declared -wrapped a handker- 
chief round the neck of the deceased. 
Thereafrer. Mansaram, Diwan, Timia and 
Fagi i lifted the corpse and took it to the 
back of the badi. Diwan then took the 
balis out of the eais of the deceased ; ac- 
cording to ^lansaram it was Kodu himself 
who had done this. As regards the ialis 
Kodu says that lie was practically^ forced 
to take them to his house and conceal them 
there. 

The two versions of how the murder 
was committed, obviously are inconsistent 
on the most im[>c>rtaut (letails. According 
to Mansaram, for examjiie, the brutal at- 
tack was made inside the house, while he 
(Mansaram ) was sitting in the c/i/iapri. Ac- 
cording to Kodu the attack was made in 
the ckha}>ri. Even Kodu’s version of the 
alYair makes his own part therein quite a 
minor one, and his confession can be read 
as consistent with an idea on his part of 
suggesting that, upto the actual attack on 
Budliu, lie was unaware that there was any 
intention of murdering him. 

It has been strongly urged on belialf of 
the appellant Diwan that in the circum- 
stances of the case these two confessions of 
his CO accused are not admissible against 
him. Reliance has been placed in this coii- 
ne<;tion on the decision, amongst others, in 
Qiice.n V. Baljov Chowdhury (1). In that 
case Kemp and (Mover, JJ., held that the 
statement of one prisoner cannot be taken 
as evidence against another prisoner under 
s. .‘iO of tlie lOvidence Act, unless the con- 
fe.ssing prisoner implicates himself to the 
full as miicli as his co-prisoner implicates 

( 1 ) 25 W. R. 13 Cr. 
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whom he incriminates. It was further 
pointed out that the rules of evidence can- 
not he departed from, even although there 
may be a strong moral conviction of guilt. 
Amongst other deci‘=^ions, relied on in this 
connC'dion, that of Kotval and Kinkhede, 
A. -f. Cs., in Sht’ron v. hJ mprr>>r {'2), has been 
relied on. Therein it was pointed out that the 
principle laid down in Qurcn v. Bnijor 
Ckou'dhnry (1) above specified, must 
he given full etTect to. and it was further 
pointed out that sucli a statement or con- 
fession must be a trustworthy statement in 
itself, and. secondly, tliere must be ample 
corroboration of the evidence of the accom- 
pli<-e in material particulars. A very similar 
decision was arrived at by Wadegaonkar, 
A. J. C.. ui Rn<jhHn‘ith v. l-J m pe m r C^) Re- 
ference has also been made to the decision 
in ( JanipijiU Kar<Upa v. IRnpcror {[) in this 
connection, where it was held that a con- 
viction f*mnded solely on the confession of 
a co-accused could not l,>e sustained. 

( )n behalf of the Crown reliance has been 
placed on the decision of Sanrleraon. C. d., 
and Heachcroft. d., in Ah Foon^j ('hijiaman v. 
Fnipcror fo), as well as on the old decision of 
(larth.C.J.. in hJmprcss v. AshootoshChucher- 
buttij (0), and it has been suggested that the 
confessions in this case are practically 
equivalent to evidence ami can be accepted 
as atfording proof within the meaning of s. 3 
of the Indian Evidence Act. Reliance has 
also been placed on the view taken by 
Hallifax, A. J. C., in Criminal Appeal 
No. 217 of 1920, decided on the 0th of April 
1921; but the view of the majority of Judges 
in that case was that the confession therein 
concerned was not evidence relevant under 
the I'ividence Act as against a co-accused 
and tliat the only fair inference was that 
the Court might take such a confession into 
consideration with, or supplementarily to, 
relevant facts which miglit form the basis 
of a judgment. We see no reason for differ- 
ing from this view. Reliance has also been 
placed on the decision of Drake- Brockman, 

J. C., in Criminal Appeal No. 183 of 1918, 
decided on the 19th of January 1918, in 

(2) 81 lud. Cas. 891; 25 Cr. L. J. 1U67; (1!)25) A. 1. 

K. (N.) 78. 

(3) 89 Ind. Oas. 510; 20 Cr. L. J. 1380. 

(4) 21 hid. Cas. 073; 38 B. 150; 15 Bom. h R. 9io; 
11 Cr. L. .1. 025. 

(5; 48 Ind. Cas. 504; 40 C. Ill; 22 C. U . 834; 23 

0. L. J 105; 20 Cr. L. d. 24. 

(0) 4 C. 483; ‘3 C. L. K. 270; 1 Shome L 11. Cr. K. 
71); 2 lad. Dec‘(N. s.) 307. 
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whicli it was held that there was no rule of 
law requiring a retracted confession to be 
snpported by independent reliable evidence 
corroborating it in material particulars. 
Ttie use to be made of such a confession is 
a matter of jirudence rather than of law: c/., 
also I'Jmpcror v. Kehri (7). 

It seems to us, however, that in the pre- 
sent case it is needless to go into the 
technical question as to whether the con- 
fession of a co-accused is evidence as such 
or mere matter which the Court is entitled 
to take into consideration along with the 
evidence in the case. Our reason for this 
view is that it is an accepted principle 
with reference to the construction of s. 30 
of the Indian Evidence Act that an obvious- 
ly self-serving statement of the kind con- 
templated therein must at the best be 
almost entirely excluded as against a co- 
accused. It seems to us unnecessary to 
(piote any of the voluminous case-law on 
the subject, because the obvious principle 
underlying the section is that unless the 
parties are admittedly in pari delicto, in 
other words unless the confessing prisoner 
implicates himself to the full as much as 
his co-prisoner whom he is criminating, it 
would be highly unsafe to rely on any such 
confession, so far, at least, as a co-prisoner 
is concerned. When a self-exculpatory con- 
fession of this nature is made, no guarantee 
whatever is afforded by it, in view of the 
fact that it tends entirely or almost wholly, 
to exonerate the maker and to lay the blame 
on others. 

We would here remark that the posi- 
tion of the Sessions Judge seems to have 
been inconsistent in tiiis connection. At 
the end of para. 9 of his judgment the 
following passage occurs: , 

“Such, in substance, are the statements oi 
the two accused Kodu and Mansaram re 
corded by the Magistrate hut. each of them 
attempted to exculpate himself as far as ne 

could by trying to show that he did not 

take any active part in killing Budliu. 

In para. 11 of the same judgment tne 

following passage occurs: ^ , i-j 

“in the statements made by Kodu he ai 
implicate himself almost to the same extent 
as he did the other four accused. 

Now, as we have already shown, Man. ^ 
ram's so-called confession is, all ’ 

one obvious attempt entirely to exone 


■) 20 A. 434; 4 A. L. J. 310; A. "W. X. {,m7) UO; 0 
L. J. 360. 
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himself. He was on his own account a 
mere spectator, from outside the house of 
the murder, having been induced to ixo to 
the scene thereof on a false pretext. Kodu’s 
statement is only on a slightly higher ])lane, 
and it does not explicitly admit that he 
knew before hand that murder was the 
object of the meeting at midnight. He says 
he took no part in the affair beyond tiie 
fact that the axe was held by him after the 
murder and that he was forced to take away 
the deceased’s balls. Still furtiier, as we 
have already shown, tlie two confessions are 
inconsistent and contradictory on even the 
broadest and most elementary details with 
regard to the murder. 

When examined by the Committing 
Magistrate on the 4th of April 1925, both 
the confessions were completely retracted 
by each man concerned. Read between 
the lines these confessions may be damning 
evidence against the persons wlio made 
them, but, on the general principle under- 
lying s. 30 of the Indian Kvidence Act, we 
consider that it would not only be unsafe 
but wholly impossible to take them into 
consideration as against the appellant 
Diwan. The very nature of the statements 
suggests that when the confessions were 
made, each man was only attempting to ex- 
culpate himself at the expense of Diwan and 
the other alleged members of the party. 

With regard to the contents of these 
confessions, as obviously giving a garbled 
account of the occurrence and not being 
reliable in themselves, even if we had con- 
sidered that it was possible from the 
technical point of view to take them into 
consideration under s. 30 of the Indian J*A*i- 
dence Act, we should still not have felt it 
safe to rely upon them; c/. Kmpcror v. 
NoniGopal Gupta (8). For the above reasons, 
therefore, we are of opinion that the con- 
fessions of Mansaram and Kodu cannot be 
taken into consideration in the present 
case as against Diwan. 

Turning to the other evidence against 
Diwan, very little indeed is left. The 
most important fact is the recovery of an 
axe (Art. A) from his house, which has been 
proved to be blood-stained. This is, doubt- 
less, a highly suspicious fioint as against 
Diwan, but it does not seem, of itself, to 
have afforded a sufiicient basis for a convic- 
tion. Various other people lived in the 
house, in which the axe was found, includ- 

(8) 10 Ind. Cas. 582; 38 C. 550; 15 C. W. N. 593; 

12 tJr. L. J. 286. 



iug the father of Diwan and his cousin 
iMiamrya. Tiinia, one ol the a<'cusc<l ac- 
(piitted in the lower Court, lives in the 
same comi)Ound. If the.se incu or any of 
them were the murderers, it would seem to 
have been tlic easiest thing in the world 
for one of lliem to have introduced tlie axe 
into Diwan’s house without liis knowledge, 
and there has been, we may say, no i)roof 
tliat this axe, in ])articular, i)elonged to 
Diwan. It is ditlicult, therefore, to see why 
in the ahsence of other evidence any special 
l)resuniption should l)e made against Diwan 
specially with reference to the linding of 
tliis axe in the house in question rather 
than against any other person living in the 
liouse, or having ready means of access 
thereto: r/., (Juccn-Kmprcss v. Xirmal Das 
(9). 


As reganU the fact that when Kodu 
discovered the halls and gave them up to 
the Police, he made a statement to the 
etfect that Diwan had taken them out of the 
ears of the murdered man and given theiu 
up to him to kee]), the Sessions Judge has 
clearly taken an incorrect view of the law. 
This was, indeed, frankly admitted by the 
Standing Counsel. Cnder s. 27 of tin* 
Indian Kvidence Act, when any fact is de- 
posed to as discovered in consecpience of 
information given by an accused, only so 
mucli of such information, as relates to 
the fact tliereby discovered, may l)e i)rove(l. 

The further statement made by Kodu 
as to the circumstances under which the 
halls had come into liis possession, was a 
mere explanatory one made after the dis- 
covery of the bfilis: c/., evidence of Amar- 
kantll (P. \V. Xo. 11). Hut whether it was 
made after tlie discovery or at the time 
thereof, it is clearly not admissible as 
against Diwan. This item of the so-called 
evidence against Diwan must, therefore, 
admittedly be excluded. 

We may add that the evidence as to 
the alleged motive on the part of Diwan for 
killing Budhu is very fragmentaiy. A wit- 
ness like Hudhu (I*. ^V’■. X'o. 9) merely says 
that the deceased used to joke with Diwan \s 
sister. Prosecution witness No. 5 Lotarya’s 
evidence amounts to very little, and indeed 
the only part of it that would have been 
valuable relates to questions put to the 
witnesses in the course of the Police in- 
vestigation and was inadmissible. The evi- 
dence of Gangaram (P. W. X'o. 10) does not 


(0) 22 A. 445; A. W. X. (1900) 169; 9 Ind. Deo 
(N. s.) 1331. 
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advance tlie prosecution case in this con- 
nection to any appreciatde extent, and 
MusiDuiiicit Jasoda (P . No. Idicvcn ^ives 
the lie to tlie slig’ht storv tiie witm-sses 
mentioned did tell. Mumwm'ft .lanki (Lh \V. 
No. 15), the mother of the decea.seil, again 
implies that there was no criminal inlima‘"v 
between Diwan's sister and the deceased. 
Prosecution witness No. 10 t rangarain's story 
strikes one, infleed, as absurd and imjn'ob- 
able on the face of it. It is unlikely in tlie 
extreme that ManUila (Diwan's sister) would 
have volunteered the information of her 
liaving had a liaison with Hudhu. I'.Iantula, 
■we maj' sa}', was not examined for the 
prosecution. The proof of motive, there- 
fore, on the part of Diwaii is fragmentarv 
and unsatisfactory in the extreme. There 
may be against him a strong moral convic- 
tion, that he was concerned in this matter, 
but there is a complete aliseuce of any 
sutFicient legal ])roof of the fact. We, 
therefore, reverse the conviction and sen- 
tence in the case of Diwan and acquit liim 
on the charge of murder. He will be at 
once released. 

Coming to the case of the appel- 
lants Mansaram and Ivodu, the circum- 
stances are, however, different. In each 
man s case the confession is admissible as 
against himself and forms, in nur opinion, 
extremely damning evidence. It is 
impossible to read eitlier confession with- 
out feeling certain that each man was 
present at the murder of Budhu. The 
suggestion of Mansaram tJiat he was taken 
to tlie place on a false pretext and re- 
mained an quiescent s])ectator is absurd on 
the face of it. No murderer or murderers, 
when they go to commit their crime, take 
with them mere spectators unless these 
latter are to render in some form or other 
vital help in the accomplishment of the 
crime. We see no reason why the confession 
of either man should, as against himself, 
be disbelieved. They had been in jail 
custody for a whole day when they made 
the confessions. If the story they told 
before the Committing Magistrate to the 
effect that they made the confessions at 
the instance of the Police were true, their 
Contents would in each case have been 
much more thoroughgoing and on the 
face of them mere self-inculpatory than 
they were. 

^ As regards Mansaram also there is 
the fact that his shirt (Art. N) was stained 
with human blood. There is the further 
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fact that he as well as Kodu were at a 
singing p.irty wdiicli preceded the in order, 
as also the fact (c/., the evidence of Mtisairi' 
vi it Janki, P. \V. So. 15) that Mansaram 
h i i c iLiie an 1 fetched Budliu from his house 
on the nigiiL in question. In IMansaram’s 
case, therefore, there is ample evidence 
to justify the hading that he was concerned 
in this murder, and the lesser sentence 
allowed by the law having been passed in 
his api>eal is dismissed. 

The case against Kodu, apart from 
his confession is even stronger still. I’here 
is the damning fact that the blood-stained 
belonging to the deceased were given 
up by Jiim from his house, where they 
had l)een careful^' concealed in an elabo- 
rate fasliion in a hole in the wall, 
wrapped up in paper. There can be very 
little doubt tliat the traces of blood found 
in his house were, in reality, those of 
Jiuman blood, although it was not possible 
to have them examined by the Imperial 
Serologist. Apart from the recovery of the 
halis from Kodu, there is the further fact 
that on Kodu's dhoti (\vt. M) liuinan blood 
was also found. The evidence, in short, 
against Kodu is, if possible, even more 
thoroughgoing and even more convincing 
than that against i\lansaram. and w'e fully 
concur in the correctness of his convic- 
tion l)y the Sessions Judge. Tiie lesser 
sentence allowed by the law having been 
passed in his case, Kodu’s appeal is also 
dismissed. 

z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Crimin'.vl Revision No. 538 of 1925. 

May 29, 1925. 

Present: — Mr. Justice Harrison. 

A BD ULLA —Accused— Petitioner 

VC vsu s 

EMPBROR — Respondent. 

Criminal Procedure Code (.let V of 1S08), S'. 110, 
order under, immediateli/ after acquittal of accused 
on charge of receii'ing stolen property, propriety of. 

Immediatelv aftor his acquittal in a caf^e under s. 
4Uof the Penal Code an order was passed against 
th-^ accused under s. 110 of the Cr. P- C.; 

Held, that in the circumstances an order under s. 
110, Cr. P. C . should not iia\*e been made against the 
accused unless a very strong case vras made out 
against him. 
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Case reported by tire Sessions Judge, 
Karnal, with his letter No. IIG-J, dated 
the '2'2nd .March 11)25. 

FACTS.— Abdulla was restricted to his 
village for one year by order, dated KUh 
August 11)24, of Agha Muhaininad Sultan 
Mirza, Magistrate, First Class, Kartial Tlie 
appeal was rejected by the District Magis- 
trate on 24th November 11)24. Abdulla has 
now applied to this C.’ourt for revision. 

GROUNDS.— Sixteen witnesses ap- 
peared for the prosecution and 27 in defence. 
The learned District ^lagistrate has upheld 
the conviction because he was of opinion that 
the Magistrate who made the inquiry and 
saw the witnesses had come to the conclu- 
sion that the evidence for the prosecution 
was to be believed and not that of the ac- 
cused and also because among the prose- 
cution witnesses there were a Station Master 
and a Sub-Inspector who suspected the aj)- 
pellant in cases of thefts of tlieir own pro- 
perties. A perusal of the evidence in detail, 
however, shows that the evideiiceforthepro- 
secutiondoes not prove much. Prosecution 
witnesses Nos. 5 and 8 do not say anything 
against the accused; P.W. No. 12 says that his 
reputation is not very bad; P. \V. No. 1 1 says 
that he is not a professional thief; P. W. 
No. 4 says that one Saiitu suspected the 
accused of theft of his bulTalo but Santu 
appeared as D. W. No. 2(i and stated that 
no buffalo of his had ever been stolen. 
Accused has had litigation with P. ^ys. 
Nos. 7 and 9 as appears from the copies 
of judgments which ai*e on the record. 
Prosecution witnesses Nos. 10, 13, 14 and 
15 admit in their cross-examination that 
they gave evidence in the previous case 
under s. 411, Indian Penal Code, against the 
accused in which the accused was acquitted. 
This leaves only five witnesses P. Ws. Nos. 
1, 2,3, Gand 16. Of these P. Ws. Nos. 1, 3 
and 16 are yub-Inspectors and P. AV. No. 2 
is the Station Master. The Station Master 
says that he suspected the accused of theft 
of his buffalo and that accused had agreed 
to pay him Rs. 50 but did not keep his pro- 
mise and yet he admits that in the report to 
the Police he made no mention of accused s 
name. Daulat Ram, Sub-Inspector, P. AV. 
No. 3 says that he suspected the accused in 
a theft of his own but he was unable to find 
anything or to challan the accused. A mere 
suspicion is no proof of anything against 
the accused. As opposed to these pro.secu- 
tion witnesses we have got the consistent 
testimony of 27 witnesses for the defence 
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who all say that the accused is of good 
character. 'I'lie Sub-Inspector ( P. AA'. No. 1) 
admits that he challaned the accused in a 
case under 8. ill, Indian Penal Code, l)ut 
he was acquitted in that and after tJiat 
there have been no complaints received by 
the Sub-Inspector against the accused. Tlie 
accused was similarly challaned under s. 110 
in 1919 but was discharged. In myoidnion 
the evidence on the record does not justify 
the conviction of the aiqiellant. The case 
is, therefore, reported to the High Court for 
revision with a recommendation that the 
conviction ))e set aside. 

Mr. Sliamair Chand, for the Petitioner. 

Air. C. //. Carden Xoad, Additional Gov- 
ernment Advocate, for the Respondent. 

ORDER. — Abdulla was restricted to his 
village for one year by an order, under s. lit), 
Cr. P. C. Ilis api)eal was dismissed by the 
District Alagistrate. The case has been sent 
u]) by llie learned Sessions Judge who has 
recommended that tlie order should be set 
aside, and he su])ports liis recommendation 
by various reasons, one of which that for 
disciediting the evidence of the Station 
Alaster is shown by Counsel to he incorrect. 
For the reasons given by the learned Ses- 
sions Judge and also because the accused 
having just been acquitted in a 411 case, 
shouldnot, in my opinion, have been restrict- 
ed immediately after without a very much 
stronger case being made out, 1 accept the 
application for revision and cancel the 
order. 

z. K. Application accepted. 


OUDH CHIEF COURT. 

Cui-MiNAi. RijFEiiiiNcn No. 41 OF 1925. 

November 19, 1925. 

Present: — Air. Justice Stuart, Chief 

Judge. 

KASHI RAAl KH08LA an'd otheks 

— Aepnnn/WTs 
versus 

R. L. DISKSIIIT — Opposite Partv. 

Criminal Procedure Code ( Act V of }S9:<), s. ISO 

Interlocutory order— Jurisdiction of Magistrate— Jievi- 
sion. 

Ordinarily tliore is no justification for a Supreme 
Court or any other Court to take up in revision wljat 
is really an interlocutory mutter in a Criminal Court, 
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Tlior. l’> 'I ' , no intcrforonoe in ivvisinn l■r'linarily 
iustili“’l with tliP order of a Maixislrate li'ddinu' that 
h'- has juri'dic-t k>n to try thrcas-* hefori' him. 

(\ise reported l»y the hirst .Vdditional 
Ses^if'iis diid.^ce at l-iara lianki. 

.Mr. JI. C. hutt. for the Appellants. 

Dr. .V. Misni, for the Opposite I’arly. 
JUDGMENT. -I refuse to interfere in 
this matter. I do not. cotisider that there 
is ordinarily any justification for a Supreme 
(’ourt or any other (’curt to take up in revi- 
sion what are really interlocutory matters 
in a Criminal (’ourt! There is no iirovision 
in the Cr. P. for an interlocutory appeal 
against a -Magistrate’s decision that he has 
jurisdiction in a case. The question which 
is being agitated before me is whether tlie 
Magistrate had or had not jurisdiction. If 
the authorities had intended that such an 
order shoiihl be liable to be questioned 
before the decision of the case a provision 
should have been made to enable the order 
to be ([uestioned in appeal at that stage. 

1 can conceive few instances where any 
real advantage would be gained by inter- 
i'ui)ting the course of a criminal trial 
through bringing up such a matter to a 
Court 01 Appeal. There is nothing in the 
circumstances of this case which would 
justify me deciding the fioint under argu- 
ment at this stage. The worst of a refei-ence 
of thi'^ kind is this. If I decide the matter 
on the merits and say that a Magistrate had 
no iurisdiction and close proceedings, the 
applicant would, undoubtedly, be satisfied, 
but if I take the opposite view and decide 
that the Magistrate had jurisdiction 1 am 
thereby intervening in a most improper 
inanneV on a i)oint which may conclusively 
have to be decided on apf>eal In these 
circumstances T refuse to take any action 
and return the record and direct the Magis- 
trate to continue the trial of the case. I 
wish to make it absolutely clear that .1 ex- 
press no opinion one way or the other as to 
whether he had jurisdiction or not. 

K- 2^ VetU^ )}€(!% 
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LAHORE HIGH COURT. 

(’lu.MixAi. Revision No. 2i)2 of 1925. 

Mav 22. 1925. 

Presiut: — i\lr. Justice Abdul Raoof. 

GAllRA — A ccused— Petitioner 

VO'SUS 

J’bM P h RO R— Res PON dent. 

Penal Code i.lft XL\’ cf 1S60). s. J/OS — Ii^nticing 
nneiif niarrietl woman — Wi/c Jicglectcd by husband — 
N. nee. 

Wlico' in r\ raso under s. 11)8 of the Penal Code it 
apj'ears tiial tlie husband and wife have not been on 
tenn.s aiul that the liusl)and did not care much 
alj'iut tlie wifi- and took no action in respect of the 
otTenec until s“veral inontlis after (lie dale of its 
c'lmmissinn, a heavy senteiieo i.s not called for. 

(’riminal revision from an order of the 
Session.'^ Judge, Ferozepore. 

-Mr. Muhammad Raji, for the Petitioner. 

Messrs. Des Raj Sau'hney and Sugar 
Chaud, for the Respondent. 

JUDGMENT.— (Ml llie facts found all 
the ingredients of the offence contemplated 
by s. 498, Indian I'enal (.’ode, are found to 
exist. The offence has, therefore, been 
clearly established against the petitioner. 

I must, therefore, upliold the conviction. 

The evidence, however, shows that the 
complainant and Mit.sammat Sodhan were 
noton veiy good terms. She appears to 
have had a sheer contempt for her husband 
so fur so that she treated her daughter with 
callousness when face to face with her in 
C’ourt. 1 have also to take into consider- 
ation the fact that although the com- 
plainant was informed of the abduction of 
the woman immediately after the occur- 
rence he took no action until after about 
eight months. This fact also shows that 
he did not care much about the woman. 
The woman has turned a Muhammadan 
and all these months she has been living as 
the wife of the petitioner. By the convic- 
tion of the petitioner the authority of the 
law has been fully vindicated. It is, how- 
ever, not necessary to inflict a heavy sen- 
tence on tlie petitioner under the circum- 
stances of tlie case. 

1, therefore, accept the petition for 
revision so far as to reduce the sentence 
to the period already undergone which is 
over four months. The fine and the order 
as to compensation shall stand. 

2. K. Appeal partly accepted. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appplvl No. ‘203 of 1925. 

October 22, 1925. 

Prescvt: — Mr. Neave, A. J. (’. 

Mks. CHOB SINOHand others -Plaintii is 

— Appellants 
versus 

A J. WILLIAMS AND OTHERS —DEFESnANTS 

— R ES PO N n E N TS . 

Partitioyi — Decree directin<j payment in cash hy one 
sharer to others, nature of —Charge, whether crenteil 
Procedure to enfoj’cc payment Suit, separate, u'hether 
maintainable — Civil Procalurc Cfule (.Icf V of 
s. If? — Transfer of Property Act {IV of s. 100 

Partition Act (IV of lS9d). 

A sale which a parlition Court can make under 
the provisions of the Parlition Act must be a sale of a 
complete share and implies the transfer of (>\vuc‘rship 
of some definite and spccitied i>roperty. ( p. lOlH. col. 1-1 
A partition <lecree is a joint declaralion of 
the ri^?hts of i)ersons interested in the lu-operty 
of which iiartitiouis souprht, and is a decree in favour 
of each sharer whether plaintifl or defendant, [p. lUlO, 
col. 2.] 

Where in order to equalize the shares allotted to 
the different co-sharers under a i)artifion decree, a 
certain sum of money is directed to la* pai«l by one 
sharer to the others, tlie remedy <>f the shajcrs to 
whom the payment is to he made is hy way of execu- 
tion of the decree for partition. Xo cliarpe in rc.’-iKCt 
of tho amount to he jiaid is created on the share 
allotted to the j)arty who is requircfi to make the 
payment and a suit to enfoice ll>c j)aymcnt of the 
money by way of charge is not, therefore, maintain- 
able. [p. 1011), col. 1.] 

Section 100 of the Transfer of Property Act. which 
deliues the nature of a charge, reiiuires both the 
specification of the proiierly and that it should he 
marie security for the payment of the money, tlierc 
can be no charge unless the properly concerned is 
reasonably certain, [p. 1010, col. 1. [ 

Second appeal from the judgment and 
decree of the Sub-Judge, Lucknow, dated 
the 12th January 1925, confirming that of 
the Munsif, South Lucknow, dated tlie 18th 
September 1924. 

Mr. Rajeshwar Prasad, for the Appel- 
lants. 

Mr. Kashi Prasad, for the Respondents. 

JUDGMENT.— This is a second appeal 
by the plaintiffs arising out of a suit to 
enforce a charge on immoveable property. 
The house, a portion of whicli is in suit, 
originally belonged to an Indian Christian 
Mr. Hutchins who died in 1907 leaving a 
widow, a son and two daugliters. Ihe 
widow became ow'ner of one-third and the 
children, who are appellants before this 
Court, to two-thirds of the house. 
first respondent, Mr. Williams, obtained 
a personal decree against the widow' and 
in execution brought her one-third share 
to sale, purchasing it himself at the auction, 

(54 


I le tlien brought a suit Inr i .n -'f 

his share by jiartition .-luain.'i l!i i.k.-m uL 
ai>pellants, and on tin* !7ili Juf I'.’i’O 

obtained a linal decree. I'nd rlii. li in-n 
he was allotted sometliing lu uc :iu 

exact one-lliird of tie- huiz-c .1 

directed to pay Rs. lliO 1 to i !ic .i [;> 1 laiils 
on account of tliat exec.-^s. 'I'ziis :iiii b.i.. 
admittedly not yet keen jiaid end Mr. Wil- 
liams wasin 1921 adjudi--aled iii.-iiK - id. 

In the lu’esent suit the |>l.iinti;i's-;M'i'''ll “d.. 

contend that this sum of Us. ilio J cnii.-ii- 

lutcs a chaige on the share which was all'd- 

ted to Mr. Williams and that ihi-v arc 

• 

entitled to recover it hy hringing that, 
share (o sale. Mr. Williams ha.-, jninLil 

as defoinlant respondeiit Xo, 1. 'fha ntli- r 
defendant respondent is a suh.-. t pii iil 1 1 a ns- 
feree. It niav be rnentiuned here liial .Mr. 
Williams ol)tained ]')osses.sion of lii ; >h ire. 
and 18 months after the linal dv iic was 
passed sold it to one Janki Ida- 'd. vho 
first moi t ga,ge<l it to Kandhai l>:d .call hen 
sold it to Kishen Dayah tiie sc> '>nd ra.si k ind- 
ent. Idle lir.-^t sale to Jaid\i Id.i-ad was 
elTected l)y an auction intblicly lu l l alter 
due advertisement. 

Both the (\)urfs lielow ha\e laid that; 
the sum of Rs. -100 4 doe.s nol consliluto a 
charge on the lU'operly and tlniL in any 
case the second respondent a:-’ a 1 ran.-'feico 
w'itliout noti(*e is not liable to pay it. 

In appeal it is contended that a charge 
over the whole i)rop(‘rty has been c reated 
by operation of law or in the alhanative 
that the language of the doc-ree ilsolf in.- 
])lies a charge over the excess awardc'd to 
i\lr. Williams beyond his one-third share. 

In snpjiort of the first contentiini the 
only authority cited is Sh(thel).:uda Mohoiw d. 
Kaziui Shah v. R. S. lliUs (L. Inlhi.s 
case, however, the facts were peculiar. 'I'lio 
decree i>rovided cxpres.^ly that ’.viih tho 
consent of all the parties intei(»slc»l in i h<) 
properties the sums awarded ."honld foini a, 
charge upon the allolinenls made to the 
jiarties in the partiti<in. In the picscnt 
case the final decree merely jt^cilc; ‘’it is 
declared that tlie plaintilf is tin; owner of 
the j'lortion marked red in the niaj) filed 
by Abdul Razzaq Amiu annexed herewith. 
Plaintiff to deposit Rs. -1110-4 accoiding to 
the rejiort of the said Aviin on account of 
the excess price of his sliare." Sticssima 
been laid on tlie use of the word “price “ to 

(1} 35 C. 3bSi 12 C. W, X.373, 
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support a theory that essentially the decree 
is eiiiiivalent to a sale of the pioperty. l lie 
I^aitition Act (IV of IMM) cci'tairs pro- 
visions empowering the Coiiit making 
tlie paititien to direct the sale ef sliaies in 
certain cases and under s. 55 of the Ti aitsfer 
C'f Propeity Act the seller is entitled “where 
the ownership of the pioiierly has passed 
to the buyer before j?ayment of the whole 
of the purchase-money to a charge upon 
the property in the hands t>f the buyer for 
the amount of the purchase-money or any 
part theteof remaining unpaid." The argu- 
ment is that Rs. 400-4 in this case is an 
unpaid pait of the purchased money. 

With these contentions I am unable to 
agree. There was clearly no sale in this 
case and the use of the word “ ])rice " in 
the decree is misleading. It should really 
have been “ value What the Court in- 
tended was evidently to award compensa- 
tion to the luesent app^ellants for tlie small 
excess beyond his share which was allotted 
to Mr. Williams owing to the imi) 0 ssibility 
of making a division on the spot of the 
property exactly proi>ortionate to the shares 
of the parties. * The sales whirh a partition 
Court can make under the Partition Act 
must be sales of complete shares and a sale 
always implies the transfer of ownership of 
some delinite and specitied property. In 
the present case tliere was no deliniteness 
and no specification of the property. It is 
suggested that the Amin's map and report 
which were incorporated in thedecree delin- 
cd the excess of which Rs. 400 4 represented 
the value but this is denied by the opposite 
party. Neither map nor repoit is on the 
record. It was obviously for the a])pellants 
if thev relied on these to produce them. 
They have not done so. Further, s. 100 
of the Transfer of Property Act. in which 
the nature of a charge is defined, required 
both the specification of the property and 
that it should be made security for the 
payment of money. There can be no 
security unless the propeity concerned is 
reasonably certain. in the present case 
Mr. Williams was entitled to one-third of 
the property and of this no transfer was 
made to him. It is only in respect of the 
undefined excess that it could possibly be 
argued that he acquired a title under the 
decree. This excess area being uncertain 
and undefined it cannot be said on what 

the charge would rest. 

A partition decree as has been pointed 

pul in Fursoidm iVao Taniui v. Ro.dh<x B<xi 


[yi 1. u. 

(2) is a joint declaration of the rightsof 
liersons interested in the property of which 
I'arlition is sought and is a decree in favour 
of each sliaier whether plaintiff or defend- 
ant. Iheprcqer cciirse for the appellants 
in t lie ])i eseiit case was to take out execu- 
tion. They apparently realised this for in 
jara. 4 of the plaint it is stated that the 
Com t awarded to (he plaintiff by way of 
compensation Rs. 460-4 and in para. 6 that 
the ])laintiffs made various attempts to 
execute the order of the Court to recover 
the money from Mr. Williams. It appears 
that it was only when these attempts 
proved infiuctuous, and when four years 
after the passing of the decree Mr. Williams 
was adjudicated insolvent, that it occurred 
to Ihem to file this suit. 

The appeal fails and is dismissed with 
costs. 

z. K. Appeal dismissed. 

(2) Glnd. Cas. 002; 7 A. L. J. -151; (^2 A. -iOO. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Apceal fro.m Appellate Decree No. 7-B 

OF 1924. 

March 17, 1925. 

Present : — Mr. Kotval, A. J. C. 

DE VIDAS — Appellant 


versus 

T R I M B A K — R E S P o K D E N T. 
iransfer of Froj.crly Act (IV of lS<:i2), s. 74 — 
iffior aiitl subsequent— Morlgage decree 
htf morlyo'jec — Liability of other puisne vxort- 

•Joyce not made jiarty to suit — Tainchij'at, rule of, 
whether ajiplicable. 

I'luler s. 74 of tho Transfer of Property 
imisne mortgagee who j ays off a decree obtained b> 
a I'l’ior mortgagee acciiiires tlie rights and powers o 
the prior mortgagee as determined by the decree, 
[p. lull, col. 1.1 

The decree is not, however, binding on any otne 
puisne mortgagee who u as not made a party to tne 

suit and the liability of such puisne morlgagee must 

be determined on the basis of the mortgage. hateve 
may be the position under the decree, a puisne mor - 
gagee who was not made a party to the suit is no 
liable under the rule of damdupat to pay more tnan 
double the amount of the principal secured under 
prior mortgage. [i6i(i.] i 

Appeal against a decree of the Secona 
Additional District Judge, Amraoti, date 
the 3rd November 1923, modifying 
the Additional Munsif, Daryapur, dated tne 

26th of February 1923. , 

Mr. D. T. Mangalmurti, for the Appei- 

Mr. E, N. Padhye, for the Respondent. 
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JUDGMENT. - llefeiKtaiits Nos. 1 an-l 

2 horrou’pil Us. 120 fr )!n (’r)pil M'lkoii'l 

Buti on the 7th Fel>niai v r.)12 anO m (i t- 

% 

^asred their hous^^ as se(Mirif\‘ for ili-* 
Defen(la?iL No. 3's hoshan'l was >ni'‘iy i<-r 
the debt. Oil the i.Uh lOlo llali 

instituted a suit on the inoiii;'ai^e and on 
the 20th October lOla o’otained a deaoe i"r 
sale for Us. 8l-o-0 and interest till tlie date 
fixed for payment against defendants Nos. I 
to 3 and defendants Nos. 1 to 11 who were 
subsequent mortgagees. ()n the 2'<th April 
lOlfi, a day before tiie date ti.xed for pay- 
ment, defendant No. 1 paid Us. 81 to Ibiti 
in satisfaction of the amount and iulere'^t 
and obtained a recei[it. I le then t raiisfiM ied 
his rights under Bull’s mortgige ()bt lin 'd 
by the payment of Us. 81 to the pl.iintid’s 
The iilaintitYs tile 1 this suit f u' lO. th 
da/Ti'/uptU of Us. 81 on the 2or*l Sv'ptcnhner 
1222. Defendant No. 7 who i^ the <• tate.^l- 
ing party in the litigation is a s>ib.sve[u mt 
mortgagee wtio shoul'l have b:*en b it was 
not made a i»arty to Buti’.s suit on his 
mortgage, d'lie lower Apiiellaie (’ourt lias 
disallowed the claim for (hi lU'lup il and has 
decreed Us. 81 only. It has found tliat 
this sum was decre<‘d as the d<i ii\<lnp it of 
Us. 42 the principal due on Buti.-' mortgagi' 
at the date of his suit. 'I’he only point with 
which we are now concerm.'d is wli(‘l)ier t!ie 
ydaintilYs are entitleil to (daim (hniidit p >' or 
any interest on the sum of Us. SI. 

Under s. 71 of the 'rransfer ot I’ropcrty 
Act the plaintiiYs have acquired th ' rights 
and powers of the mortgagee as such by 
their payment. These rights are the rights 
ea'eatpd by the decree, Snniipin v. Suthin it 
(1), and if defendant No. 7 had been a party 
to ISuti's suit the plaintilTs migld have 

become eutitlc<l to further- iiiltu’c.^L l >r the 

period after the <late lixe<l for jiaymcut. 
But the decree is not binding on (hdendant 
No. 7 as lie was not made a par>y to llu' suit. 
Ills liability must be d^terinitu’ l on the 
basisofthe mortgage. If Buti ha I sucl 
him now Buti would not have got a (l-‘crce 
against him for more than Us. 81. Iheic 
is no reason why m >re should be allowed 
against him hecausethe i)lainti!ls as delend- 
ant No. d's rei)resentalive3 are suing instead 

of Buti. ... 

The lower Appellate ('ourts delusion is 
correct. Tlie ajipeal is dismissed with 
costs. 

K. .[ppeal dismissed. 

a» 65 lud. Cas. 275 ; 17 N. L. K. 2 UU; ( 1 '^--^ 

{H.} 155. 
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i- liau t"i’ li.xiim .i ^laa<lai'l |■<■al foi' tlio wholo of tiuj 
in.’iii'--'. a>(h’- t’A'ii |ii'i’iiiiM-.-5 ai'o a<>L id--ati'’al. ip. 

im.'i. '--1 2. 

Uul-‘ ag dust an or<h.*r of the President 
of tlic 'I'nbuiiil (’ahuilla Improviunent 
Trust, dated tlie 17 th August L!) 2 r). 

Dr. I>. N. Milter and Habu Ilira L<il 
(d ni'pili, for the [Petitioner. 

Sir rroris ('lunidni Mifra and Bal)a 
Him [M Clmckcrhutly, for the Opposite 

Party. 

JUDGMENT, 

Ghose, J- — I'liis CISC came h^fore tlii.s 

Court once on a ))revious occasion from a 
decisiou of the President of the Tidbuaal. 
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On that occasion the President liad dis- 
inisseil the application for fixing a standard 
rent on the ground that tlie demised ]ue- 
mi~es (iid not fall within the ] aovisif'ns 
of the ('alcutta Rent Act. The decision 
of the learned President of the Piibunal 

was set aside bv this C'onrt and the case 

% 

was sent back to him for trial of the other 
issues involved in the case. 

The ])resent Rule was C)btained by the 
tenant for the revision of the judgment 
now pronounced by the President fixing 
the standard rent in revision of the 
standaid rent fixed by the ihuit Con- 
troller. 

Pefore the Rent Controller the relevant 
question that was raised apparently was 
that the premises were let out on a liigher 
rent than what was allegefl by the tenant 
on the 1st of November 11)18 The Pleader 
for the landlady made an ap|)lieation before 
the Rent Controller to the efi’ect tl*atthe 
hearing of the matter should be adjourned 
till the decision of an aiipeal aia.^ing out 
of a suit for rent brought in the Alipur 
(]’ourt was decided. I’his the Controller 
refused to do. C|)on that the Pleader ap- 
pearing for the landlady did not choose 
to take any part in the proceedings and 
did not cross examine any of the witnesses 
examined on behalf of the tenant who 
was the petitioner before the Rent Con- 
troller. On the evidence the Rent Con- 
troller found that the premises were let 
out on a rent of Rs. 235 per month on 
the 1st of November PJIS and adding 10 
per cent, to that amount he fixed Rs. 259 
as the standard rent for the demised pre- 
mises. 

The landlady applied for revision of that 
order under s. 18 of the Rent Act on 
various pleas. A large number of issueswere 
framed bv the President. The material 
finding with regard to the rent at which 
the premises were let on the 1st of Novem- 
ber 1918 as found by the Controller was 
affirmed by the President of the Tiibunal. 
The learned President then took up for 
his consideration wliat were the 5th and 
6th issues before him. These had leference 
to the fact whether a standard rent had 
been previously fixed with regard to the 
premises between two persons, namely, 
Tuni Meerza and Wishart and to a pre- 
vious order with regard to the fixing 
of standard rent of a portion of the 
building which is now in question 
■>Yhich is said to have been G/7tbs of the 


[91 I. 0. 1925] 

dispiited premises. The President while 
observing that fixing of standard rent is 
an order in /xa? did not accept the fixing 
of the standaid rent between Tuni Meerza 
and Wishart as such on the ground that 
the order was passed on compromise be- 
tween the parties. He, therefore, used the 
fact that the rent was standardized only 
as a ])iece of evidence in coming to his 
conclusion and he made the same use of 
the standard rent fixed for tlae portion of 
the lU'emiscs. The argument which he 
used was that in fixing the rent for the 
portion (0 7ths of the demised premises) 
the RentControIler look into account what 
he thought to be the proper standard rent 
of the entire premises. This finding he 
u.sed for the purpose of coming to his 
conclusion, which is the vitnl question in 
this case, that the rent at which thepre- 
mises were let on the 1st November 1918 
wns too low. There was another fact 
which betook into consideration in coming 
to his conclusion and it was that the pre- 
mises were let out at Rs. 280 in November 
1913. 

The decision of the Jh-esident turned 
upon the question involved in the -Ith issue 
before him. 

Tlie point taken on behalf of the peti- 
tioner before us may be shortly stated thus: 

I’nder s. 15, sub-s. (3), cl. ((/) the Rent 
Controller may fix the standard rent at 
such amount as he deems just where the 
rent paid ontheJst day of November 1918 
was in the opinion of the Controller un- 
duly low and the discretion of the Con- 
troller is limited by the 1st portion of 
the proviso (i) where it is stated that under 
cl. {(I) the standard rent shall not be fixed 
at a higher amount than the highest rent 
actually paid for the premises at any time 
since tiie 1st day of November 1918. As I 
have already stated the procedure followed 
by the opposite party before the Rent 
Controller was such that the Rent Control- 
ler was not called upon to exercise his judg- 
ment and to give his opinion as to whether 
the rent which was paid on the 1st Novem- 
ber 1918 was unduly low or not. The Kent 
Controller found the rent as it was on the 
specified date. There was a dispute as 
regards the amount of rent paid at the 
time which he decided in favour of the aHe* 
gation made by the tenant and which has 
been found to be correct by the President 
of the Tribunal. Can the landlady under 

such circumstances by an application for 
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revisioa of the order of the R‘Mit (’jutn'llci- 
imd'^r s. of the Rent Act start a new 
point and alleure that the rent at tint tini* 
was undnly low and a^k for the opinion of 
the President and "et a stand ir I rent I 
on that basis bv the PresidetU ? 

It seems to me tliat the (*ont<nition on 
behalf of the petitioner is sound. I think 
that under the Act the (’oiPr'*ller sliotdd 
first f )rm his opinion wliether th(‘ rent on 
the prescribed date was undnly low under 
cl. (d) of s. 15 (5) of the Itent Act, and 
then he is to exercise his disendion in fix- 
ing the standard rent. When he dot^s that 
it is open to the President of the d'ribnnal 
to revise that order on an appli(*alion imule 
by any of the parties. It seems to me a 
wrong ap)dication of the word I'evi^iou" 
to say that although the <lecisiou of the 
Rent Controller was not sought for on a 
particular point it was open to any of the 
parties by an application for revision to 
the President of the d'riluinal to start a new 
point altogether and to have his decision 
not revising a decision of the Rent (’ontroller 
but a new decision of his own — for the lirst 
time. 

It is contended on belialf of the opjio- 
fiite party that s. 21 of the Rent Aet which 
lavs down that ii\ revising the decision of 
the Rent Coiitroller the Ih'esident of tlie 
Tril)uml shall follow, as nearly as innv he, 
the procedure lai<l down in the(k P. C, 
for the regular trial of suits, implies that 
the President can treat the application for 
revision as a suit iri’cspect ive of what was 
done before the Rent Controller. It seems 
to melhat (liat is not the ])roj>'^r reading 
of tliat section. Although it is ditli -nit to 
understand what is reallv meant by that 
provision, it seems to he clear that the Ih'esi- 
dent of the Tj'ihunal is to follow tlio i)ro' 
cedure laid down in revising a decision of 
the Rent Controller. If there is no decision 
of the Rent Controller to revise there is 
nothing which the President of the Tril>unal 
can revise. Apparently tins section lays 
down that where there is a decision of the 
Controller on a particular question the Pre- 
sident in revising that decision may take 
further evidence and come to Ids own con- 
clusion haviiig the decision of the (Con- 
troller l^efore him. 

It seems to mo, therefore, that the Presi- 
dciit of the Trilmnal had no jurisdiction 
under s. 18 or s. 21 of the Rent Act to ex- 
)jre3s his ot'iinion as to whether the rent 
paid on the 1st of November 1018 was unduly 
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1 iwor not in the absence of ari>'tliing to 
."^h''W til it tilt' IP' lit (^1 >11 ( I't )l 1 1 ■ r \\'(ts luviff’d 
t- ' <*\ pr hi-topiiiiou iipm Ihrit jicint. 

h Il ls l)-‘en further aigu(*d ou b-diall’ of 
tin- oppi^ile putythat assmniug that the 
Pr •'^id'Mit lia 1 ij.) j II risd i.'t inti f" tix tin* 
standard I'tmt nii the basis that thi’ rmil 
pai 1 on the |-;| Xovauubm* IHI"^ was iiuduP’ 
low he has lixt'd the stand ir'l r-mf afttu' 
takingiuto ctiusiderat ion t he two pr oceed- 
ings l)?fore the R'^nt ( ’oiitroller to xvhifh 1 
liavt* alreadv refei'red. Put tie' judgnumt 
of tin.* fh'esitlenf of the Trihimal can hard- 
\y ho construed in that way. It is (piiic 
(dear that h^- ti’cats the decision^ in both 
the proct*edings as (‘vidence for the imrpo.'-i' 
of coming to the. comdusinn that the rent 
jiaid on the 1st Nhiveinher PIPS was too low. 

An attempt was imnle to su|>porl the de- 
decision of the Presitlent of the d'rihunal 
on the gn*nnd that the standard rent lixed 
in the <!ase liet ween 'rnni Meerzaaiid Wis- 
hart shonhl he considered as a decision 
in r<’m. because although there is a recital 
of the decision having been ariivt^d at on 
consent the Rent ('ontn^Iler was not autho- 
rized to tix a standard rent on consent 
of the ]>arties. That may he so. Put it is 
fpiite clear that the Rent (Controller who 
had lie dded t hat case treated his decision 
ns having been nrrivetl at on consent of 
jiirties. If that is so the President of the 
d'rihunal was (|uite right in his ojiiiiion 
that it could not oiierate as a jndgm'Uit 
i)i rein. Nor could the decision fixing a 
standard rent of a jiortion of llie jiiinnises 
he so considered, as the two iireinises are 
not identical. 

In my opinion, therefore, the jmlgmimt 
of tlie I’resident of the 'I'rihimal (Munot 
stand and must he reverserl and the di.uu- 
sioii of the IP^nt (.Controller restoi-ed. 

The Rule is made absolute withiaists, 
the hearing foe will he five gold nio/mr.'i. 

Cuming*, J. -I agree. 

Z. K. Rule made absolute. 
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OUDH CHIEF COURT. 

Second Civil Appeal No. 309 of 1924. 

Is(,vcml)er (>, 1925. 

Present:— yir. Ju8ticp Raza. 
FAQTR^MOHAM.MAD KIIAX and another 

— Defendants- Appellants 

X*G 7*5 ll S 

SHAMBHU DATT and others— Plaintiffs 

— Respondents. 

Appeal — Appellant, duty of— Burden of proof. 

The burden of sliowiii" that tiie jiulginenl appealed 
from is wrong lies uj‘on the appellant. If all that 
he can show is nicely balanced calculations which 
lead to equal possibilities of the judgment on either 
the one side or the other l)eing right, he is not entitled 
to have the judgment upset in appeal. 

Appeal against the judgment and decree 
of the First Additional Sivhordinate Judge, 
Gonda, dated the 23rd April 1924, reversing 
that of the IMunsif, Gonda, dated the 13th 
March 1922. 

Mr. Hakiviuddin, for ^Ir. Mohainmad 
Aynb, for the Appellants. 

Mr. S. M. Ahmad, for the Respondents. 

JUDGMENT.— This is a defendants’ 
ai)peal arising out of a declaratoiy suit. 
Ram Saran (deceased) sold an 8-pies share 
out of the plots in suit to the respondents 
Nos. 1 and 2 by a deed dated the I9tli Janu- 
ary 1922. The plaintiffs brought the pre- 
sent suit for a declaration that the sale-deed 
was null and void as against them. A lialf 
share in the property belongs to the respond- 
ents Nos. 1 and 2 and the plaintifYs brought 
the suit claiming the remaining half 
share. They alleged that Ram Saran liad 
no share in the plots in suit and wanted it 
to be declared that no title passed to the de- 
fendants Nos. 1 and 2 under the sale deed in 
question. The defendants Nos. 1 and 2 
denied the plaintiffs’ title to the 8 pies’ share 
in question and their possession also. The 
claim was rejected by the first Court but 
decreed by the Court of first appeal. The 
defendants Nos. 1 and 2 have brought this 
appeal challenging the findings on the 
points decided against them. The princi- 
pal points for decision in this appeal are 

l'll6S6 * 

Had Ram Saran any right to or interest 

in the property in suit? 

Are the plaintiffs entitled to the share 

claimed by them? , . , 

The appellants’ learned Counsel tried to 

show that with reference to Ens. A-7 and 
A- 1 that Ram Saran was owner of the pro- 
perty in dispute, but he could not show 
that and admitted in t^e course of argu- 


ments that Ram Saran’s name was not en- 
tered in any paper as owner of any share 
in the plots in suit. I do not find and 
have not been referred to any evidence 
sho\Ying that Ram Saran had a title (or sub- 
sisting title) to the property in respect of 
which the sale-deed in question was execut- 
ed by him. 

As to plaintiffs’ title, it is amply proved 
by the evidence on the record that they 
have a half share in the property. The 
decree passed by the Settlement Court and 
also the decree which they obtained against 
the father of the defendants Nos. 1 and 2 
themselves showclearly that they are entitled 
toasharein theproperty and that the extent 
of their share is one-half. In my opinionUie 
defendants Nos. 1 and 2 cannot question 
the plaintiffs’ right to or interest in the 
property to the extent of the half share. So 
far as 1 see they dishonestly obtained the 
sale- deed in question from Ram Saran to 
claim the property in dispute against tlie 
plaintiffs. In my opinion the defendants 
X’os. 1 and 2 cannot question the plaintiffs 
riglit to or interest in the property' to the 
extent of the half share, so far as 1 see they 
dishonestly obtained the sale-deed in ques- 
tion from Ram Saran to claim the property 
in dispute against the plaintiffs. In my 
opinion the learned Subordinate Judge was 
perfectly right in finding that the plaintiffs 
have a half share in the property and that 
Ram Saran owned no share in the plots lu 

suit. The sale-deed executed by Ram Saran 
does not affect the plaintiffs’ half share. 

As pointed out by their Lordships of the 
Privy Council in the case of Nabakiskor^ 

Mandat v. Upendrakishore Mandat (1) 'the 
burden of sliowing that the judgment ap- 
pealed from is wrongliesupon the appellant. 
If all he can show is nicely balanced calcula- 
tions which lead to the equal possibility oi 
the judgment on either the one side or the 

other being right, he has not succeeded 

So far as I see the appellants have failed to 
show in this case that the judgment appeal- 
ed from is wrong. . , 

Hence this appeal is dismissed with 
costs. The appellants shall pay the respond- 
ents’ costs. 

z. K. Appeal dismissed. 

;l) Go Ind. Cas. 305; 20 A. L. J. 22; (1922) 

95; 26 C. W. N. 322; 35 C. L. J. 116; 42 M- h. -T 
24 Bom. L. K. 346; 15 L. \V. 417; 30 M. L. T. 
r. L. T. 311; (1922/ A. 1. R. (P. C.) 39 (P. C ). 
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OUDH CHIEF COURT, 

Second Rent Appeal No. 25 of 1925. 

November 6, 1925. 

Present: — Mr. Justice Hisan and 
Mr. Justice Misra 
MOHAMMAD JAIMUR KHAN— 
Plaintiff— Appellant 
versus 

RAGHUNATH SINGH and others— 
Defendants — Respondents. 

Civil Procedure Code {Act V of lOOS), s. 11 — Mort- 
gage of under-proprietary rights - Suit to recover rent 
by superior propidetor against undey'-pi'oprietor—Jiate 
of rent, determination of—Siiit by mortgagee to enforce 
mortgage — Property purchased by mortgagee — lSui^ by 
superior proprietor against mortgagee for recovery of 
rent— Res judicata. 

An under proprietor effected a mortgage of his 
under-proprietary rights and thereafter the superior 
proprietor obtained a decree for arrear.s of rent against 
the under-proprietor on the basis of a rental comput- 
ed with reference to the annual gross income of the 
tenure, without making the mortgagee a i>arty to the 
suit. The mortgagee subsequently brought a suit on 
foot of his mortgage and in execution of the decree 
obtained by him purchased the tenure himself. In a 
suit by the superior proprietor to recover rent from 
the mortgagee auction-purchaser: 

Held, that the rate at which rent had been decreed 
in the previous suit brought by the superior proprie- 
tor against the under-proprietor did not operate as 
res judicata against the mortgagee who was not a 
party to that suit and was not bound by the decree 
passed in that suit against his mortgagor, [p. 1016, 
col. 1.] . 

Appeal from a decree of the Addition- 
al District Judge, Gonda, dated the 25th 
January 1925, confirming that of the Assist- 
ant Collector, First Class. Gonda, dated the 
30th July lii2.3. 

Messrs. M. Wasim and M. Mahmud Beg, 
for the Appellant. 

Mr. Niamatullak, for the Respondents. 
JUDGMENT,— This is the plaintiff’s 
appeal in a suit for arrears of rent against 
the defendants from the decree of the Addi- 
tional District Judge of Gonda, dated the 
2l8t January 1925. The Additional Dis- 
trict Judge confirmed the decree of the 
Trial Court except on a certain minor matter 
with which we are not concerned in this 

appeal. 

The original owner of the under-proprie- 
tary tenure in respect of which the rent is 
claimed by the plaintiff-appellant was one 
Muhammad Khan. He made a simple 
mortgage of the entire tenure in favour of 
the father of Raghunath Singh and Birnar 
Bingh, respondents Nos. 1 and 2 of the 
present appeal, on the Slst March 1914. 
The superior proprietary interests through 
a process with which we are not concerned 
came to be vested in one Musammat 
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Kulsum Bandi. Musammat Kulsum Bandi 
brouglit several suits for recovery of rent 
against the original under-proprietor and 
other persons who had acquired interest in 
the under- proprietary tenure but to none of 
those suits the mortgagee or his represen- 
tatives were ever made a party. The su- 
perior proprietor obtained decrees for rent 
in those suits at a rental wliich was coni- 
l)uted with reference to the annual gross 
income of the tenure. The mortgagee then 
brought his suit forsaleof the property 
over which he held the mortgage, that is 
the entire under- proprietary tenure, with 
which we are now concerned in this appeal. 
He obtained a preliminary decree on the 
13th November 1918 against the original 
mortgagor and other persons who had 
acquired interest in the under-proprietary 
tenure. This decree was made absolute on 
the 3rd September 1919. in due course the 
under-proprietary tenure was sold in obe- 
dience to the mortgage-decree and pur- 
chased by the mortgagee’s sons, Raghunath 
Singh and Birnar Singh, on the 23rd Octo- 
ber 1920. 

The only point argued in sujiport of the 
appeal before us is that the decrees which 
Musammat Kuls\im Bandi had obtained 
operated as rc5 judicata in favour of the 
plaintift'-appellaiit in the matter of the 
amount of rent. We think that the argu- 
ment cannot be accepted. It was broadly 
argued that an auction-purchaser buys the 
interest of the judgment-debtor. It was 
also argued that an auction-purchaser in a 
sale under a mortgage-decree buys the 
interests of his mortgagor as they stood at 
the date of the purchase. According to our 
judgment both these lines of arguments 
miss the crucial point which is involved in 
the proposition necessary for the learned 
Advocate for the appellant to establish in 
support of the plea of res judicata. We have 
to consider the nature and the extent of 
the estate which a purchaser at an auction 
sale in execution of a mortgage-decree ac- 
quired under that sale. If we were to decide 
this case according to English Law nothing 
could be easier than to make ourselves 
perfectly intelligible. On a mortgage hav- 
ing been created in respect of an estate in 
fee simple the legal estate at once vests in 
the mortgagee and the mortgagor is left 
with nothing more than an equitable in- 
terest which is popularly described as equity 
of redemption. But though we are not 
administering the rules of English Law we 
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think we are perfectly justified for the pur- 
pitscs I'l deciding tiie plea of 7*es judicata in 
re.-ntiim' to the distinction just now men- 
ti'.tiied. When this particular nioitgage was 
made l-v Aluliammad Khan in favour of 
Sital r>a!;hsh. the father of the respondents 
N^'S. 1 and 2. both the mortgagee and the 
mortgagor held separate defined interests in 
tlieir own rights. None could be said to 
represent th“ other and when the sale took 
place in pursuance of that mortgage all 
that the auction-purchaser got wasthe estate 
which had remained with the mortgagor. 
To that extent he is the representative of 
the mortgagor but as regards the interest 
which lie himself held, which we prefer to 
descrih'- as the legal estate that vested in 
him all along froin the rlate of the mort- 
gage right up to the date of the purchase, 
it is adnutled that that estate was never 
reprc.sontcd in the suits for arrears of rent. 
ddi«‘ view which wc are taking is expressed 
in adilTcrent form in a recent decision of 
the High Court of Hombay in the case of 
fiamclm iidra Dhoudo v. Malkupa Xarmpa 
(1). We desire to say most respectfully 
that we are in entire agreement witli that 
decision. We must, therefore, hold that the 
plaintirf-n]')pellant is not entitled to avail 
himself <>f th * ])lea of res judicata In the 
matter of the rate of rent as against the 
respondents. 

d’he appeal fails and is dismissed with 
co^ls. 

z. K. Appeal dismissed, 

(I Iiui. li:5; to H. 679; 18 Bom. L. U. 757. 


CALCUTTA HIGH COURT- 

Appf.ai.s i-rom Appellate Decrees Nos. 2318 
and 231!) OF 1922 and 12G6 to 12G8 of 1923. 

April 20, 1925. 

Present:— 'Mr. Justice Cuming 
and Mr. Justice Chakravarti. 
CHANDI CHARAN LA W— Plaintiff- 

Appellant 

versus 

Ml' HKR BANU and others— Defendants— 

RhSPON DENTS. 

Henu-xt Tt'uuiicy Act XIII of ISSo), ss. 105, 110 — 
Laynllor'J ond n ?ia7Ji — Kabuliyat providing for pay- 
ment of addition'll rent for additional area — Proceed- 
ing taken liU landlord for settlement of fair rent for 
additional area— Back rents, whether can be recovered 
on basis of kabuliyat, 
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liere a landlord who is entitled to recover addi- 
tional rent for additional area under the terms of a 
kabuliyat e.xecuted by the tenant elects to apply under 
s. 1(>5 of tlie Bengal Tenancy Act for the settlement 
of fair rent on the ground of additional rent for 
additional area, he is bound by the terms of s. 110 of 
the Act and such settlement can take effect only 
from the l)eginning of the agricultural year next after 
the date of the-<Iecisiou fixing the rent. It is not in 
such a case of)en to the landlord -to sue for the back 
rents of tlie additional area on the basis of the 

l iyat. 

Appeals against the decrees of the Dis- 
trict Judge, Noakhali, dated the 25th July 
1922, affirming those of the Munsif, Feni, 
dated the 12th January 1922. 

Mr. Xarendra Chandra Basu (with him 
Babu Satyendranath Mitra), for the Appel- 
lant. 

JUDGMENT. — These five appeals raise 
a point of some importance. The plaintiff 
in all the five appeals is the landlord and he 
sues for arreai*3 of rentof 1323, 1324, 1325 and 
132G B. S. in respect of a certain tahik and 
four jotes. The suit for rent was brought 
under the terms of a kabuliyat for addition- 
al rent for an additional area which had 
been found in certainsettlementproceedings 

under s. 105 of the Bengal Tenancy Act, 
It would appear that there were certain 
settlement proceedings under Chapter X 
of the Bengal Tenancy Act and during the 
course of those proceedings the landlord ap- 
plied under s.l05 for settlement of fair rents 
in respect of the taluk and the four joies on 
the ground of additional rent for addition- 
al area. The Settlement Officer has given 
anincreasel lent for the increased area. 
The landlord has now sued for rent of the 
original area plus the back rents for the 
additional area which has been found to be 
in the defendants" possession by the Settle- 
ment Officer. The lower Courts have allow- 
ed the plaintiff’s claim so far as regards 
the rent for the original area, but have 
disallowed his claim for additional rent 
for the additional area on the ground that 
as the plaintiff had proceeded under s. 105 
of the Bengal Tenancy Act, the increased 
rental took effect from the beginning of the 
agricultural year next after the date of the 
decision and that, therefore, his claim for 
additional rent for the additional area for 
the period previous to the decision was not 
sustainable. 

The learned Advocate appearing for the 
appellant landlord has contended that even 
though under the terms of s. HO, the 
additional rent would be realizable from the 

agricultural year next after the date of the 
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decision of the Settlement Officer, still under 
the terms of his contract he is entitled to ad- 
ditional rent for the additional area for the 
three^years preceding the date of the Settle- 
ment Oilicer’s decision and that the Settle- 
ment Officer’s decision is no bar to the plaint- 
iff’s suing for additional rents. We are, how- 
ever, of opinion that the decision of the 
learned District Judge is correct. Section 
110 of the Bengal Tenancy Act provides 
that “ when a rent is settled b}' a Revenue 
Officer sunder this Chapter, it shall take 
effect from the beginning of the agricultur- 
al year next after the date of the decision 
fixing the rent". 

Now, it was open to the plaintiff to have 
waited until the final publication of the 
Record of Rights, and, he could, then, three 
months after the final publication, have 
brought a suit on the contract, lie did 
not, however, choose to do so. He elected 
a remedy which was also open to him, 
namely, to apply under s. 105 and having 
done so, he is bound by the terms of s. 110 
which provides that such settlement of 
rent shall take effect from the beginning 
of the agricultural year next after the date 
of the decision fixing the rent ; but having 
proceeded irnder s. 105, it was not open to 
him to sue on the contract for the l)ack 
rents of the additional area. This being 
so, the decision of the learned District 
Judge is correct and these five appeals are 
dismissed. 

As the respondents do not appear we do 
not make any order as to costs of these 
appeals. 

z. K, ' Appeals dismissed. 


MADRAS HIGH COURT. 

Appeal againsl' AppjiLLAXE OKDE:t No. 71 

OF 192J. 

July 21, 1925. 

Pi’esent Mr. Justice Jackson 
V K M I J L A M A N I) A li H A I) R A Y Y A 

AND ANOrtllSR — DeFiIN’DA.S’TS — A PI’Kl-LANTS 

versus 

PENUMETCHA JAGGARAJU— 
Plaintiff — Res roN dent. 

Execution of decree— Judgment-debtor, whether en- 
titled to scrutinize validity of previous applications— 
Failure to raise objectioTis, efect of— judicata. 

Th^re is nothing in law absolutely prohibiting a 
judgment-debtor from examining the validity of all 


tli>3 previous applications for e.xecution made by tho 
decrea-lioldcr; but in practice he will often liiid* that 
he is barred by res judicutn. [j). lOM, col. 2.] 

Wliero a judgment-debtor is apprais -d of proceedings 
iu c.xecution, it is incumbent on liim to raise all legal 
objections to their sustainability an 1 if he omits to 
do so it is not C)iijpetent to him to make an appli- 
cation subsequently to have it declared that certain 
prior execution j)roce(“diiigs were invalid or that a 
j)re vious e.xecution petition was barred by limitation, 
[p. 1017, col. 'J; p. 1018, col. l.| 

Appeal against an order of the (^ourt 
of the Subordinate Judge, Narasapur, in A. 
S. No. 191 of 1922, dated the 26th January 
1923, preferred against an order in E A 
No. 3186 of 1921 in O. S. No. 1156 of 1913 
on the file of the Court of the District 
Munsif, Bhimavaram. 

Mr. K. Venkcitarama Ra.:ii,ior the Appel- 

lant. 

Mr. P. Somasiindaram, for the Respond- 
ent. 

JUDGMENT.— \ppeal against the 
order of the Subordinate Judge of Narasa- 
pur, in A. S. No 191 of 1922. 

The decree-holder in O. S. No U5G 
of 1913 filed execution a ^plications in 1914, 
1918 and 1919. On 7th December 1921, the 
judgment-debtor moved the Court of exe- 
cution under s. 47 of tlie C. P. C., for 
a declaration that the execution petition of 
1918 was barred by limitation, and thus 
tlie proceedings of 1919 would also not be 
valid. 

It has been found by the District 
Munsif in the original proceedings that 
the petitioner was dul}^ appraised of the 
execution petition of 1919 and then was 
the time that she should have contested 
the validity of that of 1918. The ques- 
tion for determination is whetlier she can 
raise the plea at this late stage. 

The case reported as Rajilagiripathy v. 
Bhavani Sankaran (\) is good authority for 
holding that such pleas should be advanced 
at the earliest opportunity and if the party 
fails to take action he cannot raise therii 
on subsequent occasions. The Privy Coun- 
cil ruling reported in Rajah of Ramnad 
v. V elusami Tevar (2) is to the same effect. 
The passage quoted on page 756 of Rus- 
tomji’s Limitaiion Act, 3rd Edition; “The 
reasonable construction of the words of 
cl. 5, Art. 182 would seem not to allow a 

(1) 80 Infl. Cas. 103; 47 M. 641; 19 L. W. 650- 47 
M. 1.. J. 4; (1021) M.W. N. 527; (1924) A. I. R. (M.) 

(5 7 ' 

(i) :>[) liKl Cas. 880; 40 M. L. J. 197; 19 A L J 
168; J.3 L. \V. 290; (1921) M. W. N. 51; .33 C. L J 
218; 2.3 C. W. N. 581; 23 Bom. L. R. 701; 29 M. l' t' 
345; 48 1. A. 45 (P. 0.). ‘ * 
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roving examination into all the previous 
applications in order to ascertain whether 
there might not be a weak link in the 
chain" seems, as the learned commentator 
himself observes to be too unequivocally 
worded. It might run "there is nothing 
in law absolutely prohibiting a party from 
examining all the previous applications; 
but in practice he will often find that he 
is barred by res judicata." 

I find that the present case is one 
where the party had full opportunity of 
raising the question at the time of the 
application of 1919 and she cannot raise 
it after the proceedings of 1918 and 1919 
have been allowed by her to be treated as 
in accordance with law. The findings of 
the lower Courts are correct. 

I see no force in the contention that 
the learned Subordinate Judge gave no 
finding. He distinctly states what he holds 
to be the correct view, but adds that it 
is unnecessary because he has also found 
that no petition lies under 8.^7 of the C. 
P. C., a point which requires no con- 
sideration, since I have confirmed the order 
of the lower Courts on the merits. 

The appeal is dismissed with costs. 

r, K, Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 

Second Civil Appeal No. 431 of 1924. 

November 6, 1925. 

Present;— Mr. Findlay, Officiating J. C. 
3/usammat SARJA and another— 
— Plaintiffs— Appellants 


vei'sus 

Musammat TULSI and another 
Defendants — Respondents. 

Registration Act (XV/ of 1908), s. 2S Sale-deed, 
registration of— Property situate oi and outside juris- 
diction of Registration O^cer-Vendor having no title 
to property within jurisdiction-Kon-tfaiisferable pro- 
vertii included in sale-deed— Registration, validity of— 
TraisfVr of Property Act {IV of 1882), s.oJ.-Sale- 
Delivery of possession — Constructive possession. 

Registration of a sale-deed is invalid if the title of 
the vendor is found to be non-existent m the only 
item of the property sold that is situate within the 
jurisdiction of the Registration Officer. TP- ^20 col. P] 
^ 111 order to render registration a nullity, it is not 
necessary that the fraud practised on, or misrepre- 
seiitation made to. the Registering Officer must he by 
both the parties in collusion. Any fraud or mis- 
rei.resenlation by one party alone is sufficient to 
j-ender the registration a nullity. Li6ia.J 


For tlie purpose of registration, the Registering 
Officer is bound in normal cases to accept the descrip- 
tion of the property given in the deed presented for 
registration before Jiim and such registration is ab- 
solutely void if one of the properties described in the 
deed is on the face of it non-transferable, viz., an 
occupancy field, irrespeci ive of the fact whether it is 
really so or not. fp. 1019, col. 2.] 

For the purposes of s. 5-1 of the Transfer of Pro- 
perty Act in order that a sale of immoveable property 
worth below one hundred rupees should be valid, 
there must be a real delivery of the property, and 
merely some sort of constructive possession is not 
sufficient. [i6id.] 

Appeal against the decision of the Dis- 
trict Judge, Bhandara, in Civil Appeal 
No. 6 of 1924, dated the 30th November 
1923. 

Messrs. M. V. Abhyankar and A. V, 
Wazalwar, for the Appellants. 

Mr. M . B. Kinkhede^ R. B., for the Re- 
spondents. 

JUDGMENT.— The present appel- 
lants Musammat Sarja and Musammat Janki 
brought a suit against defendants-respond- 
ents il/u5amniaf Tulsi and Musammat Zibu 
for a declaration that the deed of gift dated 
the 19th March 1913 executed by Muka the 
deceased father of the plaintiffs and of the 
second defendant in favour of the first 
defendant was void. In particular it was 
urged that the registration of the document 
of gift at Brahmapuri was invalid and was 
only effected there by fraudulently inserting 
amongst the property to be passed a mango 
tree situated in Mouza Bothali of the 
Brahmapuri Tahsil, whereas all the other 
property was situated in the Bhandara 
Tahsil. 

On the issues which arose on the plead- 
ings of the parties the Subordinate Judge, 
Bhandara, came to the following findings:;^ 

(а) that Muka’s ownership of the trees m 

question was not established ; z 

(б) that the registration of the deed of giB 
at Brahmapuri was in the circumstances a 
nullit\' ; 

{c) that the plea of an oral Will by 
was not established and that the 
gift could not be regarded as such a ill- 

Musammat Tulsi appealed to the Court o 
the District Judge, Bhandara. The latter 
held that Muka had acquired the 
tree or at least a share in it from tn 
rightful owner Dewaji before be execote 
the deed of gift, and that the said 
of gift conferred a good and valid ti 

on the appellant Tulsi. On 

ings the Judge of the lower Appellate Co 

reversed the decision of the first Court au , 
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dismissed the plaintiffs’ suit. The plaintiffs 
have now come up to this Court on second 
appeal. 

The first and all important points for 
consideration is whether Muka was the 
owner of the mango tree in question either 
in whole or in part prior to the execution 
of the deed of gift dated 19th March 1913. 
The terms of the deed of gift (Ex. P-1) are 
■unequivocal in this connection and clearly 
imply that the said tree was unreservedly 
Muka’s property just like the other items 
included therein. The all important 
evidence in this connection is that of 
D. W. No. 1, Tatu, the son of Dewaji, the 
vendor of the tree in question. The first 
defendant is the daughter of the sister of 
this witness who deposed that when Muka 
attempted to register the deed of gift at 
Brahmapuri, it was discovered that no pro- 
perty in the said Tahsil belonged to Muka 
and hence it was arranged to transfer the 
tree to him. This witness frankly admits 
that no possession of the tree was given 
over to Muka until after the parties had re- 
turned from Brahmai)uri to Bothali. He 
further makes the all significant admission 
that Dewaji only held a one-anna share in 
the tree and that it was this only which was 
passed. The gift deed, on the contrary, pur- 
ports to transfer the whole tree. 

Now, in the case of a sale under s. 54 
of the Transfer of Property Act of tangible 
immoveable property under Rs. 100 in value 
such transfer can only be made either b}" a 
registered document or by delivery of the 
property. The District Judge in coming to 
the conclusion he did, has wholly overlook- 
ed this most vital and essential circumstance. 
At the moment the deed of gift was execut- 
ed and registered, possession of the property 
had not been delivei'ed over and, therefore, 
Muka had no title which he could transfer. 
Over and above this, there is the fact that 
Dewaji’s title in the tree only related to 
-Jth part thereof ; whereas under the deed 
of gift ownership of the whole tree profess- 
ed to pass. 

It has been urged on behalf of the re- 
spondents that there is clear evidence that 
there was an intention on the part of Dewaji 
to pass the ownership of the tree to Muka. 
We are not concerned with whether there 
was an intention to transfer the tree when 
the deed of gift was executed and registered. 
The real vital and essential point is whe- 
ther on the said date Muka was the owner of 
the tree. This question arises altogether 
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independently of the allegations of fraud or 
undue inlluence, and there can, in my opin- 
ion, be one answer thereto. It has been urged 
that the unregistered sale-deed was in efiect 
completed at a subsequent date by tlie 
delivery of the property, but the really vital 
point here is wliether the condition I have 
referred to laid down in s. 54 of the Transfer 
of Property Act was complied with or not. 
In my opinion it is patent on tlie evidence 
that, on the date the deed of gift was exe- 
cuted and registered, Muka was not and 
could not have been the owner of the tree 
in question. For the purposes of s. 54 there 
must be a real delivery of property, some 
sort of constructive possession is not sulli- 
cient ; cf, Biswanath Prasad v. Chandra 
Narayan Chowdkury (1). In the present case 
on 19th March 1913 there was not even 
proof of constructive possession. 

Thus, on the dale the deed of gift in 
question was registered at Brahmapuri, 
there was no property for transfer situated 
in that Tahsil. It follows therefrom that 
the registration of the gift deed at Brahma- 
puri was void and a mere nullity. 

From still another point of view the 
said registration was also necessarily invalid. 
The deed 'of gift professed to transfer 
amongst other items field No. 173 describ- 
ed as occupancy. It is not seriously con- 
tended that the said field is in reality occu- 
pancy and this was admittedly a misdescrip- 
tion. It cannot seriously be contended 
that a Registering Ollicer could be expect- 
ed to hold an elaborate enquiry as to wlie- 
iher a field described as occupancy was in 
reality such or not. For the purposes of 
registration, the Registering Officer is in the 
normal case bound to accept the description 
of the property given in the deed he is 
dealing with. From this point of view, there- 
fore, having regard to the absolute pro- 
hibition contained in the Tenancy Act of 
1898, s. 46 (3) and (5), the Registering Officer 
was bound to have refused to legister 
Ex. P-1, which purported amongst other 
things to transfer occupancy rights. There 
was, in my opinion, no good ground for 
the lower Appellate Court’s refusal pro- 
perly to consider this point, and there was 
still less reason for a remand as to whether 
the laud was occupancy land or not. Jt 
sufiiced for the purposes of the duty of the 
Registering Officer that the land was 
described as occupancy land and he was 

(1) C3 Ind. Caa. 770; -18 CJ. 509 at p. 515- jg j 
(P. C.V 
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hound under the law to refuse registra- 
tion, cf. Nilkant v. Ghulya (2). 

These two points alone are sufficient 
for the disposa of this appeal. 1 may add, 
however, that the view of the law put forward 
hy the learned District Judge in para. 5 of 
his appellate judgment was clearly incorrect, 
lie appears to have held that even if Dewaji 
had no share in the tree and Muka liad really 
acquired no good title therein, that would 
not alTect the validity of the deed of gift 
unless both the parties to the transaction had 
acted collusively in getting the document 
registered at Brahmapuri. Any fraud or mis- 
representation by one party alone would, in 
my opinion, have been ample to render the 
registration a nullity. I know of no basis 
either in law or in reason for the view enun- 
ciated by the learned District Judge in this 
connection. 

It follows from the above findings that 
the deed of gift was not validly registered 
anfl was in any efi'ect inoperative because of 
its registration at Brahmapuri in which 
Tahsil none of the property which was then 
in the ownership of IMuka was situated. The 
judgment and decree of the lower Appellate 
Court are according!}^ reversed and the 
judgment and decree of the first Court are 
restored. The present respondent No. 1 
will bear the plaintiffs-appellants' costs in 
all three Courts. 

M. H. Decree reversed. 

(2) 12 Incl. Cas. 384; 13 N. L. K. 1G3. 


OUDH CHIEF COURT. 

Sf.cond Civil Appeal No. 312 of 1924. 

November 7, 1923. 

Present : — Mr. Justice Raza. 

MASIH UDDIN AHMED— Plaintiff— 

— Appellant 
versus 


MUNIR AHMAD and another— 

Defendants — Respondents. 

P.n-tmpt ion -Sale of under-proprietary plot-Vendee 
dder of other under-propvxetai'y plots in riUage 
lit for pre-emption by superior proprietor— Equal 

ahts — Procedure. . , , 

An undei-propi-iptary plot m a village was sold to 

fdofendant who held under-propiietaiT rights in 

Lr plots of land in the village Plaintiff who was 

superior proprietor in the village, brought a suit 

iWdThat ‘the^ plaintiff and the defendant were 
11 * tci or6*crnpt tli6 s&l© ftiicl tliQt tli6 

iestlL afto who was entitled to the property should 

> decided by drawing lots. 


Second appeal against a decree of the 
District Judge, Barabanki, dated the 14th 
April 1924, confirming that of the Munsif, 
Rimsarahighat at Barabanki, dated the 
31st January 1924. 

Messrs. Naimullah and Niamatullah, for 
the Appellant. 

Messrs. Rtnn Bharose Lai and Raj Naj'ain 
Sliukla, for Respondent No. 2. 

JUDGMENT.— This is a plaintiff’s 
appeal arising out of a pre-emption case. 
The propertj^ sold was an under-proprielary 
plot in a village of which the plaintiff is 
the superior proprietor. The vendee holds 
under-proprietary rights in the village. 

The plaintiff brought the suit alleging 
that lie liafl a preferential right to pre-empt 
the property. The suit was contested by 
the vendee (defendant No. 2). 

The learned Munsif rejected the claim 
holding that the vendee had preference as 
against the plaintiff His decision was 
upheld by the Court of first appeal. 

The plaintiff has appealed to this Court 
challenging the finding on. the point decid- . 
ed against him. 

I think this appeal should be allowed. 
Both the lower Courts were of opinion that 
the ruling in Muhammad Abdul Aziz v. 
Bhagwan Das (1) applied to this case. I 
am not prepared to agree with them on 
that point. In my opinion the ruling in 
Raja AH Mohammad Khan v. Rum Bilas 
(2) is fully applicable to this case. The 
plaintiff and the vendee are equally entitled 
to pre-empt the property. The question as 
to who is entitled to the property should 
be decided by drawing lots. 

Hence I allow the appeal and setting aside 
the decrees of the Courts below, remand 
the case to the first Court under O XLT, 
r. 23, Sell. I, C. P. C., with directions to 
re-admit the suit under its original number 
in the register and proceed to determine 
the suit according to law. 

Costs will abide the result. 

z. K. Appeal allowed-, 

Case remanded. 

(1) 65 Ind. Cas. 28i; 8 O. L J. 560; (J922; A. I. K 
(O.) 101. 

(2) 9 0.0.271. 
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RANGOON HIGH COURT. 

Second Civil Appeals Nos. 2G ani> 27 

OF 12)22. 

January 1, 1023. 

Present: — Mr. Justice Maung Kin. 

MG. PO KIN AND ANOTHER— Plaintiffs— 

Appellants 

vei'svs 

MG. on AND ANOTHER— Defendants — 

Respondents. 

Transfer of Properin Act (IV of 1SS2), ss. 5.4,59 
Construction' of document— Transfer by pyatpaing, 
7iatm-c of— Redemption— Specific performance— Trans- 
feror, whether can recover possession. 

PlaiutilT elTected a transfer of certain property in 
favour of defendant by a pyatpaing but there was no 
registered instrument. Plaint iff brought a suit for 
redemption of tlie land alleging that tlie transaction 
was a mortgage and the defendant filed u countei suit 
for specific performance on the ground that the 
transaction was a sale. The Court arrived at tlie 
finding that tlie transaction was neither a sale nor a 

mortgage: . , , 

Held, (1) that on the finding no question of redemp- 
tion or of specific performance could arise; 

(2) that inasmuch as the transfer by pyafpaiaf? did 
not transfer any interest in the property to the de- 
fendant the plaintitl was entitled to recover possession 

of the property. . . , . i 

Second appeal from the judgment and 
decree of the Divisional Court, I\lyaungmya, 

in C. A. Nos. 103 and 104 of 1921. 

Air. for the Appellants. 

Air. BaTin, for the Respondents. 
JUDGMENT.— I remanded this case 
on the issue : “ Did the plaintiff in this 

case tender the redemption money and if 
so, was it before or after the expiry of 
three years from the date of the transfer 

by a pyatpaing?'" ^ i 

The concurrent findings of the lower 

Courts are that the money was tendered 
after the expiry of the three years. 

The transfer in question could not be 
proved to be a mortgage or sale, as there 
was no registered instrument evidencing 
it. This was common ground between the 

parties. , . 

The plaintiff wants the property back. 

The defendant claims the transaction to be 
a sale with the option of re-purchaee within 

three years. And as that period is long 
since past ; they ask that the plaintiff may 
be ordered, to give them a registered con- 
veyance as agreed upon. Whatever else 
it might have been, the transaction was not 
a sale or a mortgage. If it w-as riot a 
mortgage, there is no question of redemp- 
tion in Ihe proper sense of the term, it 
follows, therefore, that it is immaterial to 
consider whether there was a forfeiture 
clause or not and if there was one, whetlier 
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it is valid in spite of the English principle 
of law, “once a mortgage always a mort- 
gage,” which is embodied in s. 00 of tlie 
Transfer of Property. Act. In other words 
it is not necessary to decide whether Mating 
Naiing v. 3/a Boh Son G) was correctly 
decided. There is a doubt as to its correct- 
ness. 

If there was a proper sale effected with 
due formalities, the plaintiff must fail and 
the suit for specific performance must be 
decreed. But there was no such sale. The 
sale by the jyya I pa ing did not transfer any 
interest in tlie property to the defendant. 
The option of re-purcliase does not affect 
the matter at all. 

Upon the above conclusions the plaintiff’s 
suit must be decreed and the defendant’s 
suit dismissed. 

The appeals of Mg Po Kin arising out 
ofC. R. t5uit No. 81 of 1920 and of Civil 
Regular Suit No. 110 of 1921 are allowed 
with costs. 

The iioint as to what amount if any, is 
due from Alg Po Kin to the defendant does 
not arise in this case. 

The remand was unnecessary. 

z K. Appeal allowed. 

(ij 1 L. B. R. 192. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil Appeal No. 245 of 1925. 

October 22, 1925. 

Present;— Mr. Justice Neave, A. J. 0. 
GANESH— Defendant — Appellant 

versus 

Raja SURAJ BAKHSIl SINGPl— 
Plaintiff — Respondent. 

Civil Procedure Code (Act V of lOOS), s. 11— Pee 
judicata — Custom— Landlord and tenant — Grove-holder 

Hiyhito transfer grovt—Decision regarding right of 

mortgage, whether res judicata as regards right of sale 
^burden of pi-oof— Presumption. 

Before the principle of res judicata can be applied 
it must be shown tlial the matter for decision was 
directly and substantially in issue in a previous suit 
between the same parties, [p. 1022, col. l.J 

There is an essential distinction between a transfer 
by a tenant or grove-holder by way of lease or mort- 
gage and a transfer by way of sale. A previous 
judgment deciding that a grove-holder has a right to 
mortgage the grove does not operate as res judicata 
with regard to the right of the grove-holder to sell the 

grove, [p. 1022, col. 2.] • n lu 

According to the usual custom prevailing in Oudh 

a tenant is debarred from selling a grove held by 

him and ii he does so the landlord can treat thg 
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portion sold as abandoned and sue for recovery of 
possession of such portion from the transferee, [p. 1022, 
col. 2.] 

The terms under which a tenant holds a grove are 
a matter of contract between him and his landlord. 
"Where, however, a general custom exists with regard 
to groves, every person who plants a grove must, in 
the absence of evidence of an agreement to the contrary, 
be hehl to have acted in accordance with the custom. 
Ip. 1022, col. 2; p. 1023, col. 1.] 

Appeal against a decree of the Sub- Judge, 
Sitapur, dated the i2th February 1925, 
setting aside that of the Munsif, Bishwan, 
dated the 19th November 1924. 

Mr. Ishicari for the Appellant. 

Mr. Bisheshwar Nath, for Respondent 

No. 1. 

JU DGMENT. — The plaintiff-respon- 
dent brought a suit for possession of half 
of t\TO plots of grove land and for a decla- 
ration that the defendant-appellant had 
not acquired any right under a sale-deed 
executed on the 20th of July 1923 by the 
second defendant in favour of the appel- 
lant. The defence was that the grove had 
been planted after the first regular settle- 
ment and that there was no custom in the 
village under which a grove-holder was 
precluded from transferring his rights in 
a grove. There was a further plea that 
the matter was res judicata as a suit in 
respect of the same grove had been decided 
between the appellant’s vendor defendant 
No. 2 and the plaintilT-respondeut’s father. 

The first C^ourt held that the matter was 
not res judicata, but dismissed the suit 
on the ground that the plaintiff had failed 
to prove the custom on which he relied. 
The lower Appellate Court has granted the 


to mortgage. As has been pointed out in 
AH Muhammad Khan v, Chhedan (Ij 
there is a essential distinction between a 
transfer by way of lease or mortgage and 
a transfer by way of sale where different 
considerations ajjply. It may also be re- 
marked that it appears from the judgment 
of t lie lower Appellate Court the question 
of res judicata was not pressei there. 1 
think it is clear that the principle does not 
a])ply in this case. 

The next point taken is that, even if the 
mattei of the right of a grove-holder to 
sell is not held to be res judicata, the 
previous judgments are strong evidence 
adniissible under s. 42 and s. 13 of the 
Indian Evidence Act. The same considera- 
tion, however, of the essential difference in 
character between a sale and a mortgage 
renders this argument of little avail. Even 
if the evidence is admissible it is not of 
much value in the present case. 

Two recent decisions of this Court were 
relied on by the learned Subordinate Judge. 
They are Bhikari Lai v. Uadi AH Khan (2 
and Mahabir Parshad V. Uman Shankar {3). 
The second of these cases is remarkably 
similar to the present case. In it also 
only half the grove-holder’s rights had been 
sold and the same plea was taken as has 
been taken liere that this circumstance 
was inconsistent with the theory that the 
grove-holder’s rights had been abandoned. 

It was, however, held that according to the 
usual custom prevailing in Oudh, a tenant 
is debarred from selling a grove held by 
him and that if he does so the landlord can 


])laintiff a decree. 

The first plea taken in arguing the appeal 
is that the matter is res judicata. Refer- 
ence is made to a judgment of the District 
Judge of Sitapur in a case in which the 
present defendant No. 2 had mortgaged 
the "rove now in suit to a third party. -It 
was held that the custom in the icajib-uH 
arz forbidding transfers by grove-holders 
had become a dead letter as it was proved 
that in more than one instance such grove- 
holdei^ had mortgaged their rights. An 
appeal was filed in this Court but was 

dismissed. ■ . 

Before the principle of res judicata can 

be applied it must be showm that the 
matter for decision has been directly and 
substantially in issue in a previous suit 
between the same parties. In the present 
case the question in issue is the right to 
sell in the previous case it was the right 


treat it as abandoned and sue for recovery 
of possession from the transferee. It was 
found that there had been abandonment of 
half the grove. In the present case all 
that the plaintiff is seeking is to recover 
possession of half the grove. 

Finally the learned Pleader for the appel- 
lant urged that there could be no custom 
in the present case inasmuch as admittedly 
the grove in suit was planted after annexa- 
tion, and, that, therefore, there bad not 
been time for a custom to grow up. 
The terms under which the tenant held 
the grove must be a matter of contract be- 
tween him and his landlord. Where, how- 

(1) 15 Ind. Cas. 385; 15 O. C. 91. 

(2) 82 Ind. Cas. 810; 1 O. W. N. 520; 10 O. A A. L. 
R. 1159; 11 O. L. J. 738; (1925) A. I. R. (O.) 239. 

(3) 85 Ind. Cas. 527; 2 O. W. N. 22; 10 O. A A. 
L. R. 1310; L. R. 6 A. (O.) 39; 12 0. L. J. 258; 192o; 
A. IR. (O.j 319; 28 0. 0. 133. 
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ever, a general custom exists with regard to 
groves it is obvious that every person who 
plants a grove must in tlie absence of any 
evidence of an agreement to the contrary 
be held to have acted in accordance with 
the custom. In the Bench ruling ^Yhich 
has already been referred to it w'as found 
that the custom now' set up by the 
plaintitf in the present case was of general 
prevalence in Oudh. 

The appeal fails and is dismissed with 
costs. 

z. K. Appeal dismissed. 


law. He did not join in the deed. I^y 
when the second document was exe- 
cuted twelve years had expired since the 
lirst mortgage. In view of a clause entitl- 
ing the mortgagee to recover the whole 
amount in case of ilefault of ])ayment of 
interest, the mortgage debt had become 
time-barred according to the rulings of 
(laya Din v. Jhuman Lai (Ij and Shih 
Daijal V. Meharban (2). In the present case 
the mortgagee had also pleaded payment 
of further interest so as to save limitation, 
but that plea was not substantiated in the 
opinion of the learned District Judge. 

The Court of first instance held that the 
plaintiiTs were bound by the mortgage of 
1019 inasmuch as it had been executed in 


lieu of a debt due from the plaintiiTs’ grand- 


ALLAHABAD HIGH COURT. 

Second Civil Appbal No. 1240 of 1925. 

October 22, 1925. 

Present: — Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 

JHABBU RAM— Defendant— Appellant 

versus 

Thakur BAHORAN SINGH alias BAHURI 

LAL AND OTHERS — PLAINTIFFS AND 

Defendants — Respondents. 

Hindu Law-Joint famihj— Alienation brj manaoer 

to pay oif barred debt, validity of. 

A manager of a joint Hindu family, other than the 
father, has no power to alienate the family propei ty 
in lieu of any antecedent debt of !iis own. An 
alienation by him can only be upheld if the transfer 
is for legal necessity or for the benefit of the famil> . 
The payment of a barred debt is not a necessity ami, 
therefore, an alienation of family property by the 
manager for the payment of such a clobt cannot )c 
upheld, [p. 1023, col. 2; p. 1024, col. 1 ] 

Second appeal against a decree of the 
District Judge, Agra, dated the 16th March 
1925. 

Mr. P. L. Banerji, for the Appellant. 

JUDGMENT.— This is an appeal by a 
defendant mortgagee arising out of a suit 

for partition of certain properties. Origin- 
ally a mortgage was made by Ram Hlian 
the plaintiffs’ grandfather in the year 19U- 
in favour of the mortgagee’s predecessor. 
Subsequently, after the grandfathers death 
and in the year 1919 three out of his four 
sons, Narain Singh, Deo Sukh and I 
Lai executed a fresh mortgage in lieu of the 
amount due on thie previous document, it 
is conceded that Narain Singh was the 

eldest member of the family then , 

was the karta. Tikam Singh the plaintiiis 
father the fourth son of Ram Dhan was 
alive. He was probably not then in the vil- 
lage and was living with his father-m- 


father Ram Dhan which was an antecedent 
debt. The learned Appellate Judge has, 
however, come to a contrary conclusion anti 
held that the plaintiffs are in no way bound 
to pay the mortgage of 1919. The learned 
Advocate for the appellant contends that 
on the authority of a recent Full liench 
case Gajadhar v. Jarjannath (3) even a 
time-barred debt is a good debt and can 
form a good consideration for an alienation 
by a managing member of a joint Hindu 
family. His contention is that a time-barred 
debt is a debt under the Hindu Law which 
did not recognise any rule of limitation. 
That case, however, is clearly distinguish- 
able. The k'ull J5ench had to consider the 
power of the father of a Hindu son to Irans- 
fei' property in lieu of an antecedent debt 
of his own which had become time-barred. 
The Full Bench came to the conclusion that 
such a debt, although the remedy to recover 
it was barred, still existed as a debt and 
was, therefore, an antecedent debt in lieu of 
which a father could alienate the property. 
The case of a mere manager of a Hindu 
family is, however, different. He has no 
power to alienate the property in lieu of any 
antecedent debt of his own. An alienation 
by a managing member can only be upheld 
if the transfer is for legal necessity or for 
the benefit of the family. The point to be 

considered, therefore, is whether the mort- 
gage made by Narain Singh the managing 
member of the family can be said to have 
been for legal necessity. If the legal remedy 


n) 28 Ind. Cas. 910; 37 A. 400; 13 A. L. J. 510. 

(2) 69 Ind. Cas. 981; 20 A. L. J. 819 at p. 828; 
n923) A. I. R- (A.) 1; 45 A 27. 

(3) 80 Ind. Cas. C84; 23 A. L. J. 601; 1924) A. I. R, 

(A.) 551; 46 A, 775. 
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to recover the debt of 1902 had become time- 
barred by 1919 there was obviously no ‘neces- 
sity’ to pay this amount. The mere fact that 
Narain Singh, Deo Sukh and Punni Lai 
imagined that they were bound to pay it would 
not necessarily make it a legal necessity so 
as to make the alienation binding on Tikam 
Singh. In this view of the matter it is 
open to Tikam Singh or his sons to repudi- 
ate his liability under this mortgage on 
the ground of want of legal necessity. 

The other point urged on behalf of the 
appellant is that when the partition comes 
to be made the share covered by the mort- 
gage-deed of 1919 should, if it can be done 
conveniently and without prejudice to the 
plaintiffs’ right, be allotted to the other bro- 
thers and their descendants. On this point 
the learned Judge has not expressed any 
opinion one way or the other. In fact all 
that he has held is that plaintiffs are entit- 
led to one- fourth property on partition and 
that the share of the plaintiffs is to be free 
of liability for the mortgage of 1919. The 
question what would be an equitable and 
just method of partition will come up for 
consideration when the final partition will 
be carried out. The appeal is accordingly 
dismissed under O. XLl, r. II, C. P. C. 

z. K. Appeal dismissed. 


The eviction of the tenant by the true o^vner need 
not. liowever, be by actual dispossession of the tenant 
If the true owner is armed with a legal process for 
eviction which cannot be lawfully resisted, even though 
the tenant is not put out of possession, the threat to put 
him out of possession amounts in law to eviction. 
! ibid ] 

Hill V. Saunders, (1825) 107 E. K. 1157; 4 B. & 0. 
520; 7 I). & R. 17; 9 Moore 238; 2 Bing 112; 1 Car. & 
P. 80; 4 L. J. (o. s.) K. B. 2; 28 R. R. 375, Matthey v. 
Curling, (1922) 2 A. C. 180 at p. 232; 91 L. J. K. B. 
593: 127 L. T. 247; CCS. J. 386; 38 T. L. R. 475 and Doe 
V Dar?o»,(1840; 113 K. R. 432; 11 Ad. & E. 307; 3P. 
& 1). 191; 9 L. J. Q. B. 57; 4 Jur. 432; 52 R. R. 354, 
relied on. 


Defendant was let into possession of certain lands 
by tlie plaintiff's predecessor-in-title. Notice was 
served upon the defendant by the Government under 
s. 7 of the Madras Land Encroachment Act of 1905 
on account of alleged unauthorised occupation of 
Government land. The defendant then attorned to 
Government and accepted a patta from them. In a 
suit by the plaintiff in ejectment under tlie original 
lease : 

Held, that the plaintiff could not plead estoppel 
under s. 116 of the Evidence Act and could not 
succeed against the defendant unless he was able to 
make out a title against the Government, [p. 1026, col. 

I •] 

Loiters Patent Appeal against the judg- 
ment and decree of Mr. Justice Wallace, in 
S. A. 834 of 1^)21, preferred against a 
decree of the Court of the Third Additional 
Subordinate Judge, Tanjore, at Mayava- 
ram, in A. S. No. 5 of 1920, preferred against 
that of the Court of the District Munsif, 
Shiyali, in 0. S. No. 357 of 1918. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 28 op 1924. 

September 11, 1925. 

Present : — Mr. Justice Devadoss and 
Mr. Justice Waller. 

ALAGA PILLAI — Plaintiff — Appellant 


vej'sus 

R AM AS W AMY THEVAN and otheus- 
Defendants Nos. 1 to 5 — Respondents. 

Evidence Act (1 of 1872), s. 1H)~ Landlord and 
tenant — Estoppel — Tenant, eviction of, by true owner 
— Attornment to time owner — Suit in ejectment by 
landlord — Jus tertii, plea of, whether can be taken. 

No tenant can set up a jus tertii in a third person 
in answer to a suit by the person who let him into 
possession. But where the true owner ejects the 
tenant from the possesison of the land, the tenancy 
ceases and after the eviction the tenant can attorn 
to the true owner and set up his title in answer to 
a suit in ejectment by the landlord who let him into 
possession. In such a case the landlord cannot rely 
upon the law of estoppel as contained in s. 116 of the 
Evidence^Act [as preventing his former tenant from 
jileading a jus tertii in a third person, [p. 1025, col. 1.] 


Mr. S. Muthiah Mudali, for the Appel- 
lants. 

Mr. C. A. Seshagiri Sastriy for the Re- 
spondent. 

JUDGMENT. — This appeal is against 
the judgment of our learned brother fcWal- 
lace, J,, allowing S. A. No. 834 of 1921. The 
only point in this appeal is whether s. 116 
of the Indian Evidence Act is a bar to the 
plaintiff’s suit. It is found that the de- 
fendants were let into possession of the 
plaint property 40 years before the suit by 
the plaintiff's paternal grandfather. The 
plaintiff brought the suit for ejecting the 
defendants from the possession of the plaint 
property. The District Munsif of Shiyali 
dismissed the suit as being barred by 
limitation. 

On appeal the Additional Subordinate 
Judge of Tanjore at Mayavaram set aside 
the decree of the District Munsif and gave 
a decree to the plaintiff for possession of the 
property and directed him to pay Rs. 400 
as compensation being the value of the 
house on the suit property. Wallace, J., set 
aside the decree of the Subordinate Judge 
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and restored that of the District 
The plaintiff has preferred this appeal. 

Mr. Miithiah Mudaliar for the appellant 
contends that the defendants were not 
entitled to set up the title of the Clovtu-n- 
meut in answer to the plaintitVs suit. Ilis 
argument is that the plaint land is a iior- 
tioii of Survey No. 498 and that he is the 
owner of the whole Survey No. 498 though 
he paid tax only for the trees standing 
thereon, and the defendants having been 
let into possession by the plaintilfs pie- 
decessor-in-title are hound to deliver 
session to the plaintiff Under s. 110 of the 
Indian l^vidence Act, no tenant of immove- 
able property, or person claiming through 
such tenant, shall during the coivtinuance to 
the tenancy, be permitted to deny that the 
landlord of such tenant had at the begin- 
ning of the tenancy, a title to such immove- 
able property. No tenant can set up a jus 
tertli in a third person in answer to a suit 
by the landlord. But it is well-settled that 
where the true owner ejects the tenant, the 
tenant could attorn to the true owner ana 
set up the title of the true owner in answer 
to a suit for ejectment by the landlord who 
let him into possession. So long as his 
tenancy is subsisting the tenant is not en- 
titled to set up the title of a third person. 
But if he is evicted from the possession ot 
the land by the true owner then the tenancy 
ceases and after the eviction he could attoin 
the true Eowner. , The eviction need no 
be by actual dispossession of the tenant 
If the true owner is armed with a legal 
process for eviction wliich cannot be law- 
fully resisted even thougli tlie tenant is 
not put out of possession, the threat to pu 
him out of possession amounts in law to 
eviction. In this case the 

served upon the defendants notice 

(b) under s. 7 of the Madras Land Lncroach- 
mentAct III of 1905. The Land Lncroach- 
ment Act provides means by "'^"5;“ 

sons in unauthorised occupation of Oovern- 

mentland may be evicted. Undei' 7 
before taking proceedings under s ^ ® 

the Collector or Tahsildar or Deputy f ahsil 
dar as the case may be, shall cause t 
served on the person reputed to 1’® in u - 
authorised occupation of land bei >? 
property of Government a notice specuyino 
the land so occupied and calling 
show causa before a certain date n® 

should not be proceeded against under s 

or under s. 6. Under s. 3 any P®”^'^' 
ftUthorisedly occupying any land whicb la 

05 
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tho property of the Government shall be 
liiible to [lay the full assessment imposed on 
the land. Under s. 5 a iierson in unau- 
thorised occupation of land belonging to 
(bivernment may be made liable to^ pay 
what is known as penal assessment. Under 
s. (> any person unauthorisedly occupying 
any lainl for which he is liable to pay as- 
sessment under s. 9 may be summarily 
evicted by the Collector. Exhibit 111 (h) is 
a notice issued under s. 7 and on the failure 
of the defendants to comply with the terms 
of the notice eviction would have followed 
as a matter of course. The defendants paid 
the assessment and a year l.>efoi-e the suit 
was brought they accepted pattu from the 
Government. Exhibit 111 (6j,the noticeunder 
s. 7 of the :\Iadras Land Encroachment Act 
III of 1905 amounts in law to eviction. If the 
phiintifi had title to the land he should have 
brought a suit against the Government for 
a declaration that the land is his and for 
the recovery of the peiial assessment levied 
from liim as well as from his tenants. He 
did not take any action against the Govern- 
ment The explanation given by Mr. Mu- 
thia Mudaliar is that the plaintiff was a 
minor at the time and he attained majority 
only within three years before the suit. But 
tliat would not save his right against the 

Government. 

The case in Eledeth Ihavazhiv. Elianga- 
thii Saiihara Valia Rajah AvargaL (1) is 
distinguishable from the fact of the present 
case. In that case there was no eviction by 
the owner having paramount title. If the 
alienee attorns to a third person though he 
has true title, that would not protect him 
against a suit of the landlord in ejectment. 
U is unnecessary to discuss the cases cited 
by Mr Seshagiri Sastri for the res])ondent 
such as Hill v. Saunders (2), Mattkey v. 
Curling (3) and Doe v. Barton (4). In Ram 
Chandra Chatherjee v. Pramatha Nath 
Chatterjee (5) it was held that it was open 
to the tenant to prove a subsequent cesser 
of the landlord's title by ouster by the 
holder of a title paramount and to attorn 



^ 2 A. C. 180 at p. 232; 1)1 L. J. K. B. 503; 

197 I. 6B S J. 38r,; 38 T. L. K. 175. 

-1) (1810) 113 K. U. *132; U Ad. & E. :J07; 3 P. & D. 
191 M L J. g. B. 57; 1 Jur 432; 52 R R. 354. 

(51 63 iQd Cas. 751; 35 C. b. J. 148; (1022; A. I. K, 

(C.) 237. 
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to the latter without actually going out of 
possession. The eviction by tlie true 
owner or the owner of the paramount title 
puts an end to the tenancy and if the tenant 
attorns to the true owner he does not do 
so as a tenant of the landlord who let 
him into possession but accepts a new 
tenancy from the true owner. It does not 
matter in cases of this kind that the 
true owner is the Government. A tenant 
is not entitled to set up the title of the 
third person even though the title is that 
of the Government. But he is entitled 
to plead that he was evicted by the true 
owner whether the true owner be the Govern- 
ment or a private person and that after such 
eviction he attorned to the true owner. In 
such a case the landlord who let him into 
possession cannot rely upon the law of 
estoppel as contained in s. 116 of the Indian 
Evidence Act as preventing his former 
tenant from pleading a jus tertii in a third 
person. The defendants in this case were 
evicted by the Government from the plaint 
land before the date of the suit and the ac- 
ceptance of patta by them was after the 
eviction and, therefore, the plaintiff cannot 
succeed against the defendants unless he is 
able to make out a title against the Govern- 
ment. The Secretary of State is not a party 
to the suit and there is no finding that the 
plaintiff has a better title than the Govern- 
ment, whereas the evidence seems to point 
the other way. 

In the result the Letters Patent Appeal 
is dismissed with costs. 

V. K. V. Appeal dismissed. 

Z. K. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 2434 

AND 2435 of 1922. 

August 13, 1925. 

Present .-—Justice Sir Hugh Walmsley, Kt., 

and Mr. Justice Mukerji. 
BHABATARINI DEVI— Defendant 

— Appellant 
versus 

ROY KIRAN CHANDRA ROY BAHADUR 
and othehs — Plaintiffs — Respondents. 

Civil Procedure. Code (Act V of 190S), e. 11 — Rent 
8ii.it, finding annved in — Subsequent suit for rent not 
triable by Court which decided previcne Res 

judicata— Appeal, second — Finding of fact— Evidence 
ignored — Interference by High Court. 

A finding arrived at in a rent suit tried by a 
Court not having jurisdiction to try a subsequent 
suit for rent between the same parties does not 
operate as res judicata in the subsequent suit, although 

in the previous euh ie a valuable piece 


of evidence to be considered in the subsequent suit, 
[p. 1027, col. 1.] 

Where in arriving at a finding of fact a lower 
Appellate Court ignores a valuable piece of evidence 
altogetlier, the finding is not binding on the High 
Court in second appeal, [p. 1027, col. 2.] 

Appeals against the decrees of the District 
Judge, Faridpur, dated the 9th of June 
1922, modifying those of the Munsif, Farid- 
pur, dated the 2nd of May 1921. 

Babus Jogesh Chandra Ray and Surendra 
Nath Das Gupta, for the Appellant. 

Dr. D. N. Milter and Bahu Surendra Nath 
Bose, for the Respondents. 


JUDGMENT. 

Walmsley, J. — These two appeals arise 
from two rent suits. The suits relate to 
two successive periods, one from Baisakh 
1319 to Pous 1322, and the other from Magh 
1322 to the end of 1325. The annual rent 
is Rs. 345, so with the addition of a claim 
for damages at the rate of 25 per centum 
the claim in each suit is well above Rs. 1,000. 

The defendant-appellant’s case is that the 
plaintiff-landlord has dispossessed them 
from three of the plots comprised in the 
tenancy and leased those three plots to 
another party and on that account they say 
that they are entitled to a suspension of 
rent. As to the truth of their allegation, 
they refer to the decision in a previous suit 
for rent in respect of the same tenancy. 
That suit was for a shorter period and the 
amount claimed was less than Rs. 1,000 and 
the suit was tried and determined by a 
Munsif whose pecuniary jurisdiction did 
not go beyond Rs. 1,000 That officer, there- 
fore, would not have been competent to try 
these two suits and on that account the 
Courts below have held that a decision in 
the former suit does not operate as res 
judicata. After rejecting this argument 
they have come to the conclusion that the 
plaintiffs have not dispossessed the defend- 
ants from any part of the tenancy. 

On behalf of the defendants, it has been 
urged once more that the principle of res 
judicata does apply to the question whether 
the tenants are entitled to a suspension of 
rent. It is conceded that the fact that the 
Munsif who tried the earlier suit would not 
have been competent to try the present 
suits takes these suits out of the provisions 

ofs. 11 of the C. P. C., but it is said that the 
statement of the law in that section is not 
exhaustive and reference is made to remarks 
by their Lordships of the Privy Council in 
the ca§es of George Henry Rook v. Aawii- 
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nistrator-General of Bengal (1) and Rama- 
chandra Rao v. Ramachandra Rao (2). It 
not necessary to examine those decisions at 
length or to refer to the earlier decision 
mentioned in the former. The extension 
of the doctrine to winch they allude will 
not assist the appellants in these suits. In 
fact the passage in the second judgment on 
which reliance is placed begins with these 
words “it is not competent for the Court, in 
the case of tlie same question arising be- 
tween the same parties, to review a previous 
decision no longer open to appeal, given by 
another Court having jurisdiction to try 
the second case." 1 have no hesitation in 
holding that these two decisions do not 
modify in any way the effect of the decision 
in the case of Run Bahadur Singh v. Lo('ho 
Koer (3). 

With this argument decided against the 
appellant, it is said for the respondent that 
the appeal is concluded by the findings of 
fact. I cannot accept this view, for the 
reason that the decision in the previous 
suit must be regarded as a valuable piece of 
evidence, and must recieve its due weight. 
It is unfortunate that the argument in the 
l 3 wer Appellate Court ^as directed only to 
showing that the decision operated ns les 
judicata^ for this misled the Judge into 
ignoring it altogether. The position, there- 
fore, is this. It is now an admitted fact 
that the three plots are comprised in the 
village demised to the defendants, that 
they are not in the possession of the defend- 
ants and that they are in possession of the 
tenants of an adjoining village who pay rent 
iorthemto the plaintiffs. Those are the 
facts admitted now. In the earlier suit, 
however, the plaintiffs maintained that the 
plots did not form part of the defendants 
tenancy at all, and the decision, in which 
the plaintiffs now acquiesce, was that they 
are part of the defendants tenancy. . ' 

learned Judge refers to the inconsistent 
attitude of the plaintiffs and even to then 
wilful misrepresentation, and quotes a 

(1) 60 Ina. Gas. 631; 25 C. W. N. 915; 10 A. L. T 

366; 40 M. L. J. 423; 2!) AI. U T. ; 19^1) 

N. 313. 33 C. L. J. 405; 3 U. P. J .5; 

Horn. L. R. 648; 14 U W. 221; 48 0. 491); 48 I. A. 18^ 

^^(2?'67 Iml. Gas. 408; 26 C. W. N 713; J' 

154;^ 43 M. 320; 35 G h. J. 545; 16 L. \\ -1; ^ 

W. N. 359; 20 A. L. J. 684; 43 U J. ^8. - 1 • 

h. R. 963; (1922) A. I. R. (P- U.) 80; 49 I. 

^^(3? 11 C. 301 at pp. 308, 309; 12 1. A. 23; 4 
p. J. 602; 9 Ind. Jur. 202; 5 lud. Dec. (s. 

(P. 0.). 
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passage from the judgment of this Court, 
and yet he p'.’oceeds to find that the dis- 
possession was not by tlie plaintiffs. If he 
had treated the decision in the former suit 
as a valuable piece of evidence and examin- 
ed the other evidence to see whether it dis- 
l^laced the finding in the earlier suit, his 
conclusion might have been different. 

On the other hand I wish to point out 
that the learned Judge appears to be in 
error when he says that the persons in 
])osssession are relatives of the plaintiff's 
hargadar. This, liowever, may be nothing 
more than a slip of the pen, to judge from 
the argument based on it. 

I think it is not possible for us to decide 
the question : we must send the cases back 
to the lower Appellate Court for that Court 
to hear the appeals afresh in the light of 
what I have said and to decide them in 
accordance with law. The costs of the 
hearing in this Court will abide the result. 

Mukerji, J.— I agree. 

2 . K. Appeal allowed: 

Case remanded. 


MADRAS HIGH COURT. 

Seconm) Civil Appeals Nos. 1454 to 1457 

and 1470 OF 1922. 

April 10. 1925. 

Present : — Mr. Justice Phillips. 
PERIAKARl'PPA THRVAN and others— 

D E FI-: N D . V N T S — iV P P E L L A N T S 

versus 

AlYANARS AND OTHERS — Plaintiffs Nos. 1 
TO 13, 15 TO 22, 24 to 28 and 31 to 33— 

Respondents. 

Landlord and fenarif— Inam lands—ICjeetment suit 
— Kudivaram right, grant of— Presumption— Burden 

of proof—Occupancy rights, ncgiiisition of. 

In considering the natnre of an inam grant, viz., 
wliether it was a grant of tlie mclvaram onl}’ or a 
grant of both mclavaram and kudivaram. no pre.sump- 
tion can be made in favour either of the grantee or 
of the cultivator. ICach case must be considered on 
itA own facts, [p. 1028, col. 1-j 

In a suit for ejectment the plaintift must prove his 
ri"ht to eject the defendant, [p. 1028, col. 2.J 
In a suit for ejectment of certain tenants from inam 
land.s it was found that the defendants and their 
predecessovs-iii-interest had been in jxjssession of tho 

suit lands from 1843 onwards and that they had been 
disposing of their rights in the lands and dealing with 
them as if tliey had a right of occupancy. There wa& 
no evidence to’ show that the original grantee of tho 
inam had himself been in occupation of the lands' 
before the grant; 
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Held, that the burden lay upon tlie phiintifY to 
prove that he iiad the ri/rht to eject the defendants 
and that in the absence of proof that the plaintiff 
ownad the kiidivaram v\g.ht in the suit lands the de- 
fendants must be held to have acquired rifthts of 
occupancy and were ecnsec uently not liable to eject- 
ment. [p. 102!), cols. 1 & 2, 

Second appeals against the decrees of the 
Court of the Second Additional Subordinate 
Judge, Madura, in A. S Xos. 21, 22, 23, 
25 and 154 of 1921, preferred asrainst those 
of the Court of the District Mnnsif, Mclur at 
Madura, in O. S. Nos. 445, 446, 447, 449 of 
1917 and 502 of 1919 respectively. 

Mr. C. S. Venkatadiaraii', for the Appel- 
lants. 

Mr. A. V. Viswanatha for the Re- 

spondents. 

JUDGMENT. — In these appeals the 
question at issue is whether the plaintiffs, 
minor inamdars, are entitled to evict the 
defendants who are cultivating their iTjam. 
lands. 

The lower Appellate Court has found that 
the tenants have not proved their occupancy 
right, and that they have not subsequently 
acquired the right of occupancy; and has 
accordingly decreed the suits in favour of 
the plaintiffs. 

In these appeals it is contended that the 
lower Appellate Court has not considered 
the decision of the Privy Council in Clii- 
dambara Sivaprakasa Pandara Sannadhigal 
V. Veerama Reddi (1). In that case it was 
finally laid down that in considering the 
nature of an inam grant, namely, whether 
it was a grant of the melvaram only or a 
grant of both melvaram and kudivaram, 
no presumption can be made in favour 
either of the grantee or of the cultivator. 
For a long period, this Court had held 
that there was a presumption, especially in 
the case of Brahmins that the grant was 
only of the melvaram. This presumption 
was held to be wrong by the Privy Council 
in Upadrashta Venkata Sastrulu v. Divi 
Setharamudu (2) which says that each case 
must be considered on its own facts. Sub- 
sequent to that decision a Full Bench of 
this Court in Muthu Goundan v. Pet'ujnal 

(1) 63 Ind. Caa. 53S; 45 jr. 536; 16 L. W. 102; 31 M. 
L T. 54; (1922) M. \V. N. 749; 43 M. L. J, 640; (1922) 
A I. R. (i^ 0.) 292; 37 C. L. J. 19J; 27 C. W. N. 243; 
49 1. A. 286 (P. C.). 

(2) 51 Ind. Cas. 3D4; 43 M. 166* 17 A. L. »T. 725; 37 
M L. J. 42; 21 Bom. L. R. 925; 26 M. L T. 175; 30 
O' L. J. 441; 10 L. U’. 633; 24 0 W. X, 120; 46 I. A. 
123; 2 U. P. L. R. (P. C.) 16 (P. C.). 


Iyer (3) held that there was an initial pre- 
sumption in favour of the grant of both 
varaws. In Ckklamhara Sivaprakasa Pan- 
dara Sannadhigal v. Vee7'ama Reddi (l) lhis 
judgment has been referred to. It is pointed 
out by the learned Judges that the Full 
Bench decision is clearly in error and that 
there is no presumption one way or the other. 
In the presentcase, therefore, itwould appear 
that in the absence of any presumption that 
plaintiffs own the kud.ivaram, it is incumb- 
ent on them to prove such right, which 
must be invoked to support their claim to 
eject defendants. The ordinary principle 
that a person suing in ejectment must prove 
his right to eject will apply. The learned 
Subordinate Judge has started his judg- 
ment with an assumption “that the burden 
is on the cultivating tenants to show that 
they and their predecessors-in-title have 
been in occupation of the identical lands 
from a date anterior to the grant.” Admit- 
tedly the grants to the plaintiff's predeces- 
sors were prior to the British rule and it 
would be extremely difficult for the defend- 
ants to prove that at the time of the grant's 
tlieir predecessors were actually in posses- 
sion of the lands. It seems to me, therefore, 
that on the authority of Chidambara Siva- 
prakasa Pandara Sannadhigal v. Veerama 
Reddi (1) the burden in the present suit 
is on the plaintiffs to prove their right to 
eject. 

It is, however, contended for the respon- 
dents that this principle laid down by the 
Privy Council in 1922 has been modified in 
1923 by the judgment in Nainapillai Mara- 
kayar v. Ramanathan Chettiar (4) in which 
it is stated : — 

“It cannot now be doubted that wdien a 
tenant of lands in India, in a suit by his 
landlord to eject him from them, sets 
up a defence that he has a right of per- 
manent tenancy in the lands, the onus of 
proving that he has such right is upon the 


;enant.“ 

It is contended that by reason of this 
iictnm, the burden is upon the defendants 
;o prove their occupancy right. 1 he deci- 
sion in Kainapillai Mai'akayar v. Ramana- 
:han Chettiar (4) is based upon two 
;ases. Secretary of State for India v. Luch- 

(3) 63 Ind. Cas. 790; 44 M. 588: -40 ^^. L. J. 

W. 483; (1921) M. W. N. 263: 29^ M. L. T. j9» 

^(4?82 Ind. Cas. 226; 47 M. 337; (1921) A. T. R* 
V 0.) 65; 19 L. W. 259; 22 A. U J- '34 ir h T. 
0; (1924) M. AV. X. 293; 46 M. L. J- O. A A. 

u. a. 461; 28 C. AV. X 809; 51 I. A. 83 (P. C ’. 
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meswar Singh {^j) Q-xid Setnratnam Aiyer 
Venkatachala Goundan (0). In both these 
cases it was either admitted, or found as 
a fact, that the tenants had been let into 
possession by the landlord and that con- 
seouently when the tenant clainied o 
possess occupancy right, it was incumbent 
upon him to prove it I think the same prin- 
ciple has been repeated in >^ainapillai 
kayar v. Ramanathan Chettiar (4). Ih^t 

case does not in any way modify the judg- 
ment of their Lordships delivered m tlie 
preceding year. In Nainapillai 
V. Ramanathan Chettiar (4) it is stated that 

the lands in respect of which a 
ejectment has been made are part of the 
endowed property of the temple and that 
it is not disputed that the defendants were 
‘tenants’ of the temple of lands to which the 
suit relates. It had been definitely found by 
the Subordinate Judge that the plaintilTs had 
both varamsin the lands and consequent^ 
it was incumbent on the defendant to piove 
their occupancy right. If one were to inter- 
pret the judgment otherwise, it wouldappear 
that Chidambara Sivaprakasa Pandara *San- 
ndhigal v. Veerama Keddi (l)and R ainapulai 
Maralcayar v. Ramanathav Chettiar (-i) are 
in conflict, and inasmuch as the judgment 
in the former is not referred to in the 
latter, Ido not think thatanysuch inference 

can be drawn, if the cases can be explain- 
ed in any other manner. As I have said 

above, the later case follows two pnoi 
cases in which the land itself onged to 
the .plaintiff, and consequently 1 think that 
in this last case also it must be deemed that 
'the judgment is based on such an a'^sump- 
tion. If I am correct in this, the 

suits have to be determined in accordance 

with the principle laid down 
Sivaprakasa Ppndara Sannadhigal . 
ama Reddi (1) and that is, that 

is no presumption that the ^ ^ 

inam is holder of both varams. In tins view 
it might be advisable to set aside the fann- 
ing of the Subordinate Judge and a=k. to 
another finding; but inasmuch as the fac s 
are all before me, I do not think it is 

neeessarv. The District Mnnsif has dealt 

with the defendants' evidence at considera- 
ble length and has found that the defend 

(51 IG C. 223; .IG I. A. G; 13 Ind. -Tur 10; 5 S ir. P- 

c. J. 275; 8 Ind. Den. (n- U 7 (f- 

(6) 56 Ind. Cns. 1 17; 43 M. ofa7; (1 LO) M- ' • .^0 oo 
72^M L.T. 102; 11 1.. -W- .38 ^ W. 

hum L U. r>78; 18 A. L J.70f;4( 1 A. 

{P. c.). 


ants and their predecessors-in interest have 
been ill posses.^^ion of the suit lands at any 
rate from 1843 onwards and that they 
have been disposing of their rights in those 
hinds and dealing with them as if they had 
this right of occupancy. Tliere is not a 
particle of evidence to show that the origin- 
al "■rautec was liiniself in occupation of 
the^Liit lands before the grant and the 
only available evidence as to the tenants 
in possession shows that so far back as 
there is any record, the defendants and 
their predecessors have been cultivating 
the lands and dealing with them as it 
they had this right of occupancy. Ihe 
learned Subordinate Judge has not refer- 
red to anv jiarticulat' facts in favour of 
the plaintiffs beyond reciting the liiritory 
of land tenures in this Presidency^ and, 
although that history is not inconsistent 
with tlie grant of the actual land to plaint- 
iffs it does not support such a grant to any 

crreater extent than a grant of melvaram 
onlv. Kach case has to be determined on 

the evidence given therein. _ In the present 

cases the District Munsif is right in hold- 
ing that the plaintiifshave not proved then- 

right to eject. 

The lower Appellate Courts decrees are, 

therefore, set aside and the ^ 

District Munsilf restored with cot^ts both 
here and in the lower Appellate C-ourt. 

2 * Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 

^ SIGNER’S COURT. 

Civil Revision No Cl of iy-o 

August 8. 1925. _ 

Mr. Findlay, OlBciating 0. C. 

C P AUrOMOBILL EMGIXLERING 

Co. — D efendant— Apflicant 

versus 

RAMOHAXDRA VISHWANATH— 

Plaintiff— Non-Appmcant. 

^ Ant , TK of IS72), s 23— Motor I ekicles 

A^tTv^niof 101'^ s. II— Statutory rules, r. ^-Con- 
fra^/oi running' violor lorry at night, legality of- 
men'll conlract-IHpoiit, whether can be recovered 
The ninnini! of a heavy motor lorry at night ,n 
trovention of r 2« of tlie statutory rales made 
under S H of the Motor Vehicles Art l.eing an ofTmee, 
an agreement in respect of the same is illegal and as 

®“lMnot ope!!, ^to either of tfao parties to an illegal 
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contract to plead that he ■was ignorant of the provi- 
sions of the law making the contract illegal, ^[p. 1030, 
col. 1.] 

Incase of the failiu e of an illegal contract, a party 
paying a certain amount as a deposit at the time of 
the contract is not entitled to its refund under the 
principles underlying the maxim in pari delicto potior 
est conditio possidentis. Lp. 1031, col. 'J.] 

Application for revision of an order of 
the Small Cause Court, Nagpur, dated the 
25th October 1924, passed in (.’ivil Suit 
No. 116 of 1923. 

Mr. S. R. Pandit, for the Applicant, 

Mr. Gadgil, R. B., for the Non-Applicant. 

ORDER.— The main facts of this case 
are sufficiently clear from the judgment of 
the Small Cause Court, Nagpur. The de- 
fendant-Company have now come up on 
revision against the judgment and decree 
of thatCourt, awarding Rs. 176 to the plaint- 
iff-non-applicant. 

Only three grounds have been pressed 
in revision. The first and most import- 
ant of these is that the contract between 
the parties was void under s. 23 of the 
Indian Contract Act, its avowed purpose 
including the use of a heavy motor vehicle 
in question between the period commencing 
half an hour after sunset and ending half 
an hour before sunrise. Some attempt on 
behalf of the plaintiff-non-applicant has 
been made to contend that the motor lorry 
in question was not a lieavy motor-vehicle. 
The evidence on record, both oral and 
documentary, leaves not the slightest doubt 
upon this point. It, therefore, follows that 
within the knowledge of both parties this 
motor-vehicle was to be used in direct con- 
travention of r. 28 of the statutory rules 
made under s. 11 of the Indian Motor 
Vehicles Act of 1914. The Judge of the 
Small Cause Court on this point held that 
it was necessary thatboth the parties should 
contemplate an unlawful manner of per- 
formance and that in the present case there 
was nothing to show that the plaintiff could 
have had reason to believe that the lorry 
could not be legally run at night. 

This view of the law I am unable to 
accept. The principle applicable in a case 
like the present is surely that otignorantia 
legis ntmine^ cxcusat. The running of a 
heavy lorry at night constitutes a criminal 
offence. Clearly, therefore, in my opinion, 
the object of the contract was an unlawful 
one and it follows that the whole contract 
was void. I may add that in the case of 
the defendant-Company the presumption 
of their unlawful nature of the contract is, 


even stronger than in the case of the 
plaintiff, because it must be strongly pre- 
sumed that as the owner of the vehicle in 
question they must have been aware of the 
law applicable thereto. 

Even, however, if I had not found it 
necessary to hold that the contract was 
void, it would clearly seem to me to have 
been, in the circumstances of this case, 
voidable at the option of the bailor under 
s. 153, Indian Contract Act. In this con- 
nection I may say that although this Court 
must be reluctant to interfere with a find- 
ing of fact, yet the connected finding 
arrived at on point (a) of the low'er Court’s 
judgment is so clearly erroneous and 
against the weight of the evidence that I 
should have been unable to accept it. The 
lower Court holds that the defendant- 
Company knew that the plaintiff was to 
use the vehicle as a public one, plying for 
hire on the night in question. The defend- 
ant-Company's allegation on this point was 
that the plaintiff only informed them that 
he wanted the vehicle to convey the actors 
and their luggage to the theatre. The 
lower Court holds that the order (Ex. P-1) 
supports the plaintiff’s allegation in this 
connection. Tlie endorsement in question 
reads as follows: — 

“Send lorry on hire at 8 p. m., opposite 
Kajaram Library, Nagpur, for carrying 
passengers from Sitabuldi to Mahal at Re. 1 
per mile.’’ 

I do not think it would be safe to pre- 
dicate any presumption either w^ay on the 
vague entry of this sort. It is, at the most, 
as consistent with the theory that only the 
actors were to be carried as with the other 
theory. The omission of any reference to 
incidental matters of the actors’ luggage 
seems to me a very minor one. On the 
other hand, if the defendant-Company had 
known that the motor was to be used on a 
constant succession of trips for carrying 
passengers on hire, it seems to me indubit- 
able that this specific purpose would have 
been mentioned. Not only so, but can it 
be credited for one moment that the de/end- 
ant-Company would have let out the lorry 
for such purpose at a total sum of approxi- 
mately Rs. 30? The oral evidence shows 
that this sum was obtained from the plaint- 
iff as the approximate total charge which 
would be due from him to the Compaxty. 

It is difficult to suppose for one moment 
that the defendant-Company would ever 
have let out the loriy for such, a purpose 
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with full knowledge that the plaintiffs 
intention and object were to obtain m a 
single night many times the amount whicli 

the Company were charging him. 

Over and beyond this the vehicle had 
not on the date in question been registered 
as a public conveyance. This was apparent- 
ly done only on the 26th of Octobei IJ-o, 
or about a week later. It is grossly im- 
probable that the defendant-Company 

would ever have entered into an illegal 
and improper transaction of this sort with 
their eyes open. It is true indeed that they 
sent out the lorry with a driver who had 
not his license. But this was a venial act 
of omission, which is relatively 
ant compared with the other fault 

the Company would have committed II th y 

had only allowed the plaintiff to lake out 
this vehicle to ply for public hire on the 
evening in question. The lower Court, i 
dealing with this question of fact armed 
at the decision in a manner which ohoii s 

considerable confusion of 

Judge seems to think that the only alterna 

tives were that the plaintiff either 
for the lorry with the bona yule intention 
as is said to have been stated by him, of 
carrying the actors and their luggage, 

Te asked for it for carrying passengers 

® another and obvious alterna- 

tive which seems to me to be far nearer 
the truth of the evidence on record 1 his 

is that to the defendant-Company jthe 

plaintiff stated his object was of oarrym« 
t^he actors and their luggage, "’hereas 
his real and concealed intention was to use 
the vehicle for carrying any Passengers on 
hire on the night in question to the tneatie. 
Now. on this point wehave, on the one sioe, 

the evidence only of the ’ /n w 

other, the evidence of Gopal Krishan ( . • 

No. 3). the Chief Clerk of tbe Company, and 

the evidence of Mr. Green (D- y; 
the Manager. I can see no reason w hatever 

why two witnesses of their standing 
deliberately perjure ^hejnselves on such 

point as the present. They 
tic on the point that the plaintiff stated that 
his object was to convey the ^^tors and the r 
luggage. Against their evidence there is 

only that of the plaintiff Thief 

Clerk and Mr. Green as against the plan i 

iff on the plaint I am ^on^®"? 
believes the plaintiff on other points of fact. 

cf, the lower Court’s finding on point W. 


The balance of the oral evidence on 

point (a) is thus overwhelmingly in favour 
of the defendant-Company and when to this 

are added the other general considerations, I 

have mentioned above, it seems to me that 
this Court must necessarily interfere with 
the finding arrived at by the lower Court on 
point (a). 1 think that it has been fully 

established that the defendant-Company 
onlv supposed that the lorry was to be used 
for the specificpurpose of carrying the actors 
and their luggage. There is no reason for 
supposing that they had any knowledge that 
the plaintiff intended to allow the vehicle to 
ply for hire generally from this point of 
viewalso, therefore, under s. 153 oftheindian 
Contract Act it was open to the defend- 
ant-Company to have considered the con- 
tract as void as against them. 

Mv previous finding, hoiyever neces- 
sarily implies the failure of the plaintiff s 
suit but as there have been considerable 
fault on both sides, inasmuch as the defend- 
ant-Company also sent out thevehicle with 
a driver who had not a license, and, more- 
over, sent it out in direct contravention of 
motor r. 26, already referred to, I think it is 
equitable that the parties should bear 
respective costs both in this Court and in th 
lower ('’ourt. I order accordingly, the plaint- 
Ss suit being dismissed. There can I 
mav add be no question even of plaintiff 
Sering his deposit of Rs 30, the maxim 
in pari delicto potior est conditio possidentis 
c\elv\y applying in the circumstances of the 

present case. QyJer accordingly, 

N . jl. 


OUDH CHIEF COURT. 

Second Civil Appeal No 1 of 19-5. 

November 7, 1925. 

Present ^ — ]Mr. Justice Raza. 
ram DAYAL —Plaintiff— Appellant 

versus 

NISAR HUSAIN KHAN-Defendant 

— Respondent. , , . 

^V^^rbuildinn-CoLiruclion of building-license, 
‘^^M^r ca^bTrLked-Use and occupaUon. damages 

^‘’wh"re‘un“?sg‘iv”n°to’^a licensee tree of rent for 
Where ' Aj.ereon and the licensee constructs 

building “ ’I®,; becomes irrevocable under s. 60 

!:f the BaseSV Act and it is not theroaltof open 
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to the licensor either to revoke the license or to seek 
to recover from the licensee damages [nv u«e and 

occupation of the land. 

Second appeal against a decree of the 

feubordinate Judge, Lttcknow, dated theOth 

Septembe^r 1925, upholding that of the 

Munsif, North Lucknow, dated the 29th No- 
vember 1923. 

Mr. Piare Lai Varma, for the Appellant. 

Mr. Salig Ram, for the Respondent. 

JUDGMENT.-This i.s a plaintiff's 

appeal arising out of a suit to recover 
Ks. 144 as damages for use and occupation of 
the plaintiff's land. 

The plaintiff brought a suit against the 
defendant "to recover possession of land 
numbered 13G and 133 in November 1917 
on the allegation that it had been given to 

the defendant on condition that he would 

vacate it when required by the plaintiff to 
do so. The claim was resisted hv the de- 
fendant on the ground that the ‘land was 

given for uulding purposes and that he 
could not be ejected as lie had made per- 
manent constiuctions and incui'red expenses 
acting upon the license. That suit was 
dismissed as it was held that the plaintiff 
could not revoke the license under s GO (h) 
of the Easements Act. The plaintiff then 
hied a second suit in June 1920 for recovery 
of rent but ^yithdrew it afterwards. The 

}® third suit which the 
plaintiff has brought to recover damages 
from the defendant [at Ks. 4 a month, fjie 
defences were (1) that the defendant being 
a licensee free of rent the plaintiff could not 
recover damages for use and occupation of 

the land and (2) that the suit was barred 
bys. 11 of the C. P. O. and O 11 r 
Sch. I of the C. P. C. The first defence 
was accepted by both the lower Courts 'I’he 
If.arned Judge of the Court of first appeal 
did not think it necessary to decide if the 
Slut was barred by s. 11 of the C. P. C. He 
did not agree with the finding of the first 
Court that the suit was barred by O. H r. 

2 Sell. 1 of the 0. P. C. However, as 
the first contention of the defendant was ac- 

was dismissed with costs. 

The plaintiff has appealed challenging 
uie finding on the point decided against 
him. So far as I see, there is no force in 

admitted by the plaint- 
iff s Pleader in the first Court that the land 
m question had been given to the defend- 
ant free of lent for building a house there- 
on This being the case it is difBcult to 
understand how can the plaintiff claim any 
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sum from the defendant now as damages 
for use and occupation of the land The 

conditions remain as they existed at the 
time the license was granted. The defend- 
ant acting upon the license has executed 
a work of permanent character and incurred 
expenses in the execution thereof. The 
license cannot be revoked now by the nlaint- 
iff under s. GO of the Easements Act Hav- 
ing failed in the ejectment suit the plaint- 
iff cannot now turn round and say that 
the defendant is liable to pay damages for 
use and occupation of tiie land. The de- 
fendant has done nothing whicli may give 
the plaintiff’ a cause of action for damages. 

I think the suit was rightly dismissed by 
the first Court and the learned Subordinate 

Judge was perfectly right in dismissing the 
appeal. 

I di.smiss the appeal with costs. The 
applicant should pay tlie re.-^pondent’s costs, 

I he decree of the Court of first appeal is 
confirmed in all respects. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Civil Application No. 146 of 1924. 

i\larch 31, 1925. 

Present:— Siv Norman Alecleod, Kt 
C hief Justice, and .Mr. Justice Coyaiee. 

N A N .:V L.; V L L A L I j U B H /V 1 — D n fbn d a n t 

Applicant 

versus 

CHFIOTALAL NAK8IDAS — Plaintiff — 

Opponknt. 

Provincial Small Cause Courts Act (IX of 

Sch II,Art. 2It — Limitation Act {I X of lOOS), Sch. J* 

Art. j2()—Suit to recover money payable under award 

whether cognisable by Small Cause Court-Limita- 
tion. 

A suit to recover a sum of money directed to be 
paid to the plaintifT under an award is not a suit to 
contest an award within the meaning of Art. 2* of 
Sch. 11 to the Provincial Small Cause Courts Act and 
IS, therefore, not excluded from the jurisdiction of a 
Small Cause Court. 

Such a suit is governed by Art. 120 of Sch. I to the 
Limitation Act. 

Mr.M.B.Dave, for the Applicant. 

Mr. H. V. Divetia, for the Opponent. 

JUDGMENT. — The plaintiff filed this 
suit as a Small Cause suit to recover money 
awarded to him against the defendant by an 
oral award delivered in Juiv 1919. The 
suit was filed on March 8, 1924. The de- 
fendant pleaded; (1) that the Small Cause 
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Court had no jurisdiction as the case came 
■within item. No. 2-1 of the b^-'cond Schedule 
of the Provincial Small Cause Courts Act; (2) 
that the suit was barred by limitation, the 
Judge decreed the plaintilfs claim. Aow 
item No. 24 in the Second Schedule refers to a 
suit to contest an award. The award in this 
case is admitted. The plaintiff is only seeking 
to recover what was awarded to him It is, 
■therefore, not a suit to contest an award, and 
the Small Cause Court had jurisdiction. 
Keference may be made to Snnson v. Me 

Master ( 1 ). . . « 

Then the defendant says that this is a 

suit for money; the period of limitation is, 
therefore, three years. The plaintilt sajs 
that a suit to enforce an award comes under 
Art. 120. In Rajinal Girdharlal v. Maruti 
Shivram (2), the plaintiff applied to tile 
an award made on an arbitration out ot 
Court. The application was numbered as 
asuit.but it was summarily rejected without 
trying the validity of the award, on the 
ground that, treated as a suit, it was lime- 
barred. Theplaintilf next ^led a regular 
suit to enforce the award. It was objected to 
as being barred by res judicata, as well as 
by limitation. It was held that a suit to 
enforce an award was a suit not provided 
for by any other Article of the Indian 
Limitation Act. sc that the time was six 
years under Art. 1-20. The petitioner relies 
upon the decision of this Couit in 
Fardunji v. Jamsedji (3). The question 
there was whether a suit on an awaid was 
a suit for specific performance. h>o lai as 
we can gather, there was no question of 
limitation argued before the Court, "as 
it decided that a suit to enforce an a" aid is 
in reality a suit to recover money directed 

by the award to be paid to 

pLty, so that the period of limitation foi 

such a suit was three years and not t'J-''- 
The Rule, therefore, must be discharged 

. „ ,, Rule discharged. 


(1) 13 M. 311, 4 Incl. Dpc. (n. s.) 05^ 

( 2 ) 5!) Iiicl. Cas. 755; 45 32‘J' 22 Bom. b 

(3) 28 B. 1; 5 Boin. L. It. <0o.j 
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HARI PRASAD SINHA. 

PRIVY COUNCIL. 

Appi-al from the Patna High Court. 

July 2i. 1025. 

Rveseat ' — Cord SliO-W, Lord Cmson, 

Sir John Edge and Mr. Ameer Ali. 
SOUKENDKA MOHAN SINHA 

and others— Appellants 

versus 

HAPJ PRASAD SINHA andothejs— 

Respondents. 

Sonthal Parganas Regulation (III 

— Sinithal Parganas Regulation (1 of MP.V— 

Parganas Regulation (III of WOS) s o- Mortgage 
suit relating to }>roper(ii situate within Sonthal I ar- 
qanas- Interest, amount of, allowailc-Civil Proce- 
dure Code t.U-f V of PJOS),ss. 11 dC -Cause of action, 
whether can be sfdit up- Relief not asked for yi 
urevious suit, whether barred- 1 ntercst pondcvAc hte 
grant of--Uiscretion of Court-Frinj Council appeal 
to- Practice Accounts, examination of-Ihudu Law 

— Mithila School - Debts incurred bi/ father jointly with 
other members of famihj-Piovs duty of sons to pay 

The effect of s 5 of the Sonthal Parganas Pegula- 
tin, 111 of rjos, which replaced s. 5 of the fcoiithal 
Parsnnas Resulation III of 1872 has heei, to exch.de 
for the h.ture the junsd.ction of ( ivil Courts to try 
cases relatiiiB to any lands in the t'onthal 1 arcana s 

onlv dmins sw'li l>i^r>o‘' ■■'•‘’ ® '2“'’* '’V ” ■ 

setilement, the period being .eckoned from the tune 
when the land is notilied as nndc.- «et ement to the 
time whfnthe settlement is completed. |p. 10, 8, ol. 2.] 
Where a suit is instituted in a Court outside liie 
Sonthal I’arganas with respect to prope.ty part of 
n-liich is situate witliin tlieSontmil I’arganas the (,ourt 
inwliieh the suit is instilutcd mnsd he deoined to he 
one liaviiig inrisdiction m tin, Sonlhal Parganas 
within Ihft nifaning of .s, 11 of the Sontliai 1 Arganna 
Uegnlation Hi of 1872 aa amended by tlic binthal 
Parganas liegulation V of 18«J3. and the Court m 
making a decree in such a suit is bourui to ermrlv 
with tlic provisions of that section winch limits its 

‘ The decreeing of interest after tlie date of the m- 
stuutioii of a suit is within the discre ion of the 
f mirt.and as a rule tlie Privy Coimcii will not inter- 
fere with the exercise M this discretion by a High 
in In<liu fp* col. 2.] 

^ The poliev of the C. P- C. is that a plaintiff should 
not have the right to split up a cause of action against 
the defendant and to claim a decree on it in a later 
suit when he might have claimed the same on it in 

a previous suit, [p- 1011, col. 2.] 

\Yhere a mortgagee, in a suit to enforce the mort- 
gage fails to ask for a personal decree against the 
mortkacor he cannot ask for this relief m a subse- 
quent suit instituted against the mortgagor, [p. 1041, 

an*^ appeal from the decree of a lligli Court in 
India in a suit which involves a prolonged examina- 
tion of mimcrous items of advances and loans and of 
the evidence relating to them, those who impugn before 
he Privy Council the findings of fact arrived at by 
the High Court upon which it bn.sed its decree, must 
draw the attention of their Lordships to the material 
evidence which they suggest tlint the High Court 
miMundcratood or failed to appreciate, and on whieli 
they contend that their Lordships ilu.uld come to a 
conclusion different from that at which the High 
Court arrived, (j). 1041, col. 2.] 
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The Hindu Law of the Mitliila Sdiool is the Law of 
the Mitakshara except in a few matters in respect of 
which the Law of the Mithila Sclxool lias departed 
from the Law of the Mitakshara. [ji. 1012. col. 2.] 

lender the Mithila Scliool of Hindu Law a son or a 
grandson does not escape from his ])ious duty of 
paying oft' debts incurred by tlie fatlier or grandfather 
merely on the ground that the debts were incurred 
by the latter jointly with another member of the joint 
family, [ibid. \ 

Consolidated appeals against the decrees 
of the Patna High Court (Sir Dawson Miller, 
Kt., C. J. and Justice Sir John Bucknill, 
Kt.,) dated the 12th April 1922, printed as 
6G Ind. Cas. 945. 

Messrs. De Gruyther and S. Ilijam, for 
the Appellants. 

Messrs. G. Lowndes and E. B. Raikes, for 
the Respondents. 

JUDGMENT. 

Sir John Edge.— These are two 
consolidated appeals from a decree of the 
12th April, 1922, of the High Court at 
Patna, which varied a decree of the 17th 
June, 1918, of the Subordinate Judge of 
Bhagalpur. 

The suit in which these consolidated 
appeals have arisen was instituted in the 
Court of the Subordinate Judge of Bhagal- 
pur on the 5th February, 1915. The plain- 
tiffs claimed Rs. 11,81,811 principal and 
interest alleged to be then due under a 
mortgage-bond of the 21st December, 1896, 
for Rs. 3,50,000, of which Rs. 1,36,142 were 
advanced in cash, the balance being money 
alleged to be due under a previous bond 
of the 3rd October, 1883, and for moneys 
advanced at various times, and for interest 
at various rates. The bond in suit pro- 
vided that the principal sum of Rs. 3,50,000 
was to carry 7^ per centum compound 
interest with yearly rests. The principal 
was re-payable in the month of Phagon, 
1310 Fasli, the last day of which mouth 
was the 14th March, A. U. 1903. The bond 
was executed by all the adult male mem- 
bers of the joint family, the members of 
which family lived in the Sonthal Parganas, 
and was also executed by them on behalf of 
all the minor members of the joint family 
as their guardians. It was intended that 
the bond should bind all the members of 
the joint family and the property men- 
tioned in the bond. All the defendants, 
except as later in this paragraph is men- 
tioned, are meml)ers of the joint family. 
The joint family is governed by the school 
of Hindu Law of the Mithila. The grantee 
of the bond, who was the mortgagee, was 
bui ja Narain Singh, Bahadur, of the Dis- 


trict of Bhagalpur, by profession a Pleader, 
who had occasionally acted for the joint 
family, and knew its financial position ; he 
died long before this suit was brought, 
and the i^laintiffs are his representatives 
and are the persons in whom are vested 
his rights under the bond. The defendant, 
Dwarka Prasad Singh, was by birth a 
member of the joint family. Since the 
bond was made he was adopted into 
another family. The. other defendants, who 
are not members of the joint family, claim 
through the joint family. The executants 
of the bond, in addition to granting the 
rights of a mortgagee to Surja Narain 
Singh, declared by the bond that they 
should jointly and severally pay the princi- 
pal and interest, simple and compound, for 
which the bond was given. 

A previous suit on the same mortgage 
bond of the 21st December, 1896, had been 
brought in the Court of the Subordinate 
Judge of Bhagalpur on the 20th June, 
1904, by the then representatives in interest 
of Surja Narain Singh, the deceased 
mortgagee, against the then members of 
the joint family and others who claimed 
title through members of that family. That 
suit of 1904 came on appeal to His Majesty 
in Council ana was dismissed by His 
Majesty in Council acting upon and adopt- 
ing the advice tendered to His Majesty in 
a judgment of the Board which was de- 
livered on the 19th May, 1914, by Lord 
Moulton. In considering the advice which 
it will be the duty of their Lordships to 
tender to His Majesty in these consolidated 
appeals, it will bo necessary to refer at 
some length to the judgment of the Board 
of the 19th May, 1914. That judgment of 
the Board is reported as Maha Prasad Singh 
V. Ramani Mohan Singh(\). 

In each of the suits the main claim 
was for a decree which might be executed 
by a sale of the mortgaged property on 
default of payment by the mortgagors of 
the amount decreed to bo due under the 
mortgage bond. In each of the suits 
there was a claim for such other relief as 
the plaintiffs might be entitled to, which 
would include a decree on the personal 
liability under the mortgage-bond of the 
persons who might be the mortgagors. The 
property mortgaged was the joint property 

(1) 25 Ind. Cas. 451; 41 I. A. 197; 18 C. W. N. 994; 

16 M. L. T. 105; (1914) M. AV. N. 565; 1 L AV. 619; 20 
C. L. J. 231; 27 U. L. J. 459; 16 Bom. L. L. 624; 42 

C. 116 (P. C.). 
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of the joint family, the greater part of 
wan situate within the Sonthal Par- 
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which was situate within the Sonthal Par- 
ganas. That joint property extended from 

the Sonthal Parganas into the Distiict of 
Bhagalpur, and the smaller part of the 
joint property thus happened to be situate 

within the local limits of the 
diction of the Subordinate J udge of Bliagal- 
pur. The mortgage-bond was executed m 
Bhagalpur and was registered in the Bhagai 

^'rhe^mortgage-bond has been translated, 
and to that translation their Lordships 
will refer. By their bond the mortgagors 
declared that they would re pay to [he 
mortgagee the said sum of Rs.^ 3 50,000 
in the month of Phayon mO 'ash and 
further declared that they should pay 
interest on the Rs. 3,500,000 at he rate of 
Ik per centum per annum on the 1st 1 i>a- 
gon, 1304 Fasli, and thereafter every year on 

the 1st Phagon, and that if they 
to pav such interest the interest should be 
treated as principal, and interest on ^ erest 
should be charged at 7j per .oentum Por 
annum and converted into prmcipa aftei the 
1st of Phagon, and the compound interest 
should be paid by them to the moitgagee 
and that even after the expiry of the due 

date of payment (the 1st of 

Fasli) they should pay such eompound m 

terest, and that “the rates and stipulations 

as regards interest should in no ease be re^ 

duced and changed either before or aftei a 

““b" “ SgS.-bon<l .1.0 oo„..in.d, 
amongst other! the following agreements 

‘‘6 We do declare that we shall b 
jointly and severally bound t? Pay the 
principal, interest, compound interest as 

well costs incurred in Court o' of 

by the said Rai Bahadur, for realisation of 

payment of the principal in- 

Slo„”d rTche'Ju'f II o< 

the nth 1299 Fash. This 

mortgage, and in snppoit of "been 

of the mortgage, the said bond li^s 

?eft with the lid Rai. ^"Ifen 

amount due on the said bon except 

included in this bond. Save ar^d except 

the amount due under this bond there 


nothing due by us to the said Rai Bahadur. 
If we do not pay the money due to the 
said Rai Bahadur as stipulated in this 
bond, he shall be at liberty to bring a 
suit and to realise his dues together with 
costs, it any, by sale of all or any of the 
mortgaged properties or any '.lortion thereof 
or froin our person or other properties 
We the executants shall not put forward 
any plea that the mortgaged properties 
should be sold first and after that the 
amount with cost be realised from our 
person and other properties. 1 he said 
Rai Bahadur shall be at liberty to bring 

the mortgaged properties toj sale tfirst or 

last. 


If the interest be not paid as stipul- 
ated’in this bond, the said Rai Bahadur 
shall be competent to bring a suit and to 
realise the interest and compound interest 
bv sale of all or any of the mortgaged 

properties or any portion thereof oi fiom 
Tr person or other properties The mort- 
gaged properties which will be sold for 
fealisaUon of the interest wil be sold free 
of encumbrances of the balance of the 
°oan and future V'^^rest and the same will 

be considered to have been sold If there 

be anv surplus sale proceeds after satisfac- 
tion of the interest and compound interest 
for which a suit might have been brought, 
the same shall be taken by the said Rai 
Bahadur towards payment of his (princi- 
pal) dues. We the executants or any othei 

person shall have no right to the said sui- 
plus sale proceeds. By the stipulations 
contained in this paragraph the said Rai 
Sdur shall not be bound to sue for 
interest and compound interest (alone) but 
shall be at liberty to sue for the interest 
W compound interest or to sue for the 
same along with his suit for the principal, 
when he will be entitled to do so. 

Clause 16 of the bond is as follows:-— 

“16 This loan has been taken at Bhagai- 

pur The said Rai Bahadur shall be at 
Uberty to bring suit in the Court of Dis- 
u!t Bhagalpur and to rea ize his entire 
dues or the interest by sale of the mort- 
gaged properties. We the executants shal 

faUe no objection as to the -suit being tried 

in the Court of District Bhagalpur. If we 
rln so the same shall not be entertainable 
Some of the nwuzas, h e., the mortgaged 
nTperties Xo. 1, mentioned in Schedule 
lie in the District of Bhagalpur, and 
some in the District of Sonthal Parganas. 


1036 SOCREN'DRA MOIIaN S:NnA 

The Sonthal Parganas were in 1S72 and 
are still a backward district. an<l the Gov- 
ernment of India considererl that the in- 
liabitants of the Sc-nthal Parijanas and 
their properties in the Sonthal Parganas 
required some protection from the opera- 
tions of money-len^^le rs beyond tlie protec- 
tion which was atToriled by the law gener- 
ally then in force in India, and enacted 
the Sonthal Parganas Regulation III of 
1872 fknown as the Sonthal Parganas 
Settlement Regulation), wliich came into 
force on the 1st May, 1872, and so far as 
it was material was in force until Regul- 
ation V of 181)3, and the Sonthal Par- 
ganas Settlement (Amendment) Regulation 
19DS (III of 1908) were, as later is mentioned 
enacted. 

Section 5 of Regulation III of 1872 was as 
follows : — 

“5. Till such time as a settlement of 
the whole or any part of the Sonthal Par- 
ganas shall he made under the rules liere- 
inafter provided, and the said settlement 
shall be declared by a notification in the 
Calcutta Gazette to have been completed 
and concluded, no suit shall lie in any 
Court establislied under the sairl Act VI of 
1871 in regard to any land or any interest 
in or arising, out of any land, or for the 
rent or profits of any land, or regarding 
any village-head-ship or other office con- 
nected with the land, except as hereinafter 
provided ; but such suits shall he heard 
and determined by the officers appointed 
by the Lieutenant-Governor of Bengal under 
8. 2 of the said Act XXXVil of 1855, or 
by the Settlement Officers hereinafter men- 
tioned according as the said Lieutenant- 
Governor shall from time to time direct.” 

Section 6 of Regulation III of 1872, as 
amended by Regulation V of 1S93, was and 
is as follows : — 

“All Courts having jurisdiction in the 
Sonthal Parganas shall observe the follow- 
ing rules relating to usury, namely 

"(a) interest on any debt or liability 
for a period exceeding one year shall not 
be decreed at a higher rate than 2 per 
cent, per mensem, notwithstanding any 
agreement to the contrary, and no com- 
pound interest arising from any inter- 
mediate adjustment of account shall be 
decreed. 

“(6) the total interest decreed on any 
loan or debt shall never exceed one- 
fourth of the principal sum, if the period 
be not more than one year, and shall not 
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in any other case exceed the principal of 
the original debt or loan. 

” Explanation . — The expression ‘ inter- 
mediate adjustment of account ’ in cl. (a) 
of this section means any adjustment 
of account which is not final, and includes 
the renewal of an existing claim by bond, 
decree or otherwise when, without the 
passing of fresh consideration, the original 
claim is increased by such renewal. 

''Illustration . — A bond tis given for 
Rs. 75, of which Rs. 25 are interest. Un- 
less the obligee can prov^e to the satisfac- 
tion of the Court that he gave such con- 
sideration for the bond as rendered the 
transaction fair and equitable, of the Rs. 75, 
Rs ^ 50 only will bear interest, and the 
limit of the claim on the bond will be 
Rs. 100.” 

As has been mentioned, tlie previous 
suit on the mortgage in question which 
came before the Board in 1914 was institut- 
ed in the Court of the Subordinate Judce 
of Bhagalpur, on the 20th June, 1904. and 
he tried the suit and made liis decree 
therein on the 12th February, 1906 Xo 
notification that the settlement mentioned 
in s. 5 of Regulation III of 1872, had been 
completed and concluded was ever made 
in the Calcutta Gazette. In the suit of 
1904, the two material issues to be deter- 
mined were: (a) whether the Bhagalpur 
Court had jurisdiction in the suit, and [h) 
whether the mortgagees were precluded 
by s. 6 of Bengal Regulation HI of 1872, 
as amended in 1893, from recovering com- 
pound interest or interest exceeding in 
amount the principal advanced. The Sub- 
ordinate Judsre, by his judgment deliver- 
ed on 12th F'ebruar}', 1906, found all the 
issues in favour of the mortgagees, and 
made a decree under s. 86 of the Transfer 
of Property Act, 1882 (Act IV" of 1882) for 
payment and for sale in the event of non- 
payment. From that decree the mortgagors 
appealed to the High Court at Calcutta, 
but at the hearing of that appeal the 
arguments were confined to issue (6). That 
appeal was heard by Harrington and 
Mukerji, JJ., who dismissed the appeal, 
holding themselves bound by some unre- 
ported decision of their Court to the effect 
that tlie words in s. 6 of Regulation HI, 
of 1872 — “ The Court having jurisdiction 
in the Sonthal Parganas” — meant a Court 
situate in that district and constituted 
und^r the Regulation, and did not include 
a Court situated outside, but exercising 
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iuiisdiction to order the sale of mortgaged « 
property situated within that distiiet. 
From that decree of the High Court theie 
was the appeal to His Majesty m hnincil 

which was before the Board m 
appears that there were also then two othei 
appeals to His Majesty in Council one ol 
which was from a decree of the Higli Com t 1, ^ 
which reversed a decree of the biihoidi- 
nate Judge witli regard to the amount of ^ 
interest recoverable under the deciee of the 

Subordinate Judge as Ju' 

was the position of the suit ^ hen th 
appeal to His Majesty in Council came he- 

fore the Board in 191-1. . />, i t 

The appeal to His Majesty in Council t 

was elaborately and exhaustively aigued ^ 

hy the learned Counsel for the pai tie-, ^ 

and the carefully considered judgment of 

the Board was delivered by ! 

Mach of that judgment related to tue 
history of legislation, which had ceased 
to Tpply to the Sonthal Parpnas, atid 
to which their Lordships need not mm 
refer In referring to that judgment of 
the Board, their references are to those 
portions of the judgment which 
the decision of the Board p 9 "estioiis of 
law which are material to the nghpmdei 

standing of the appeal of 

the Board If it be the fact that some oi 

that was obiter, as the High Court at J Mna 

thought, it is . not to be assmmed hat anj_ 

of the conclusions expressed in the jua„ 

In the iudgment which was delneiea 
by Lord Moulton, their Lordships thp con- 
stituting the Board having 
the jurisdiction of a ° • 7 pj.,,. 

established under the Bwg 
Vinces and Assam f’lvil Couits Act bb 

fhe'vSe "1"?„ f,™ 

8onthafSganLrs"ttlement 

i„°sr .0“ 5‘r ...r ■ .< 

tL s^ettlement of which n°‘ 

finished and duly notified, and placea 

them exclusively m the ^ by 

tlement Otlioers or officers appomt®^^^ ^ 

the Lieutenant-Gjveinor of - ^ 

S. 2 of the Ragulatioa of 18a5. mts 


exclusive jurisdiction is. therefore, main- 
tained, and suits in regard to land which 
is not’ in districts that have been iiotHied 
as being completely settled are not within 
the cogiiiisance of the ordinary Courts, no 
matter what may be the value of the matter 
in dispute. It' is not necessary for the 
l)nrpose of this ap|)eal to examine further 
into the jurisdiction of Courts established 
under these provisions, l)ecause tlie Court 
of Bhagalpur. in which the present action 
was Iji'ought, is not one of such Courts. 

Later ill the judgment the Board said; 

“ Tiie information supplied to their Lord- 
ships by the parties as to the notilica- 
tions appearing in the Calcutta Gazette 
show conclusively that, although portions 
of the lands mortgaged had been settled, 
and notification had l)een duly made that 
such settlement had been completed, at 
dates prior to the institution of the suit, 
other portions were not settled. It is clear, 
therefore that the suit came \\ithiii the 
provisions of s. 5 of the Sonthal Bar- 
caniias Settlement Regulation, 187l^ relat- 

in<' to the exclusive jurisdiction of oflicers 

appointed by the Lieutenant-Governor of 
Bengal, or by Settlement Oflicers, inasmuch 
as it related to land which had not been 
settled, or the settlement of which had not 
been declared by a notification in the Cal- 
cutta Gazette to have been completed and 
concluded. The Court of Bhagalpur had, 

no jurisdiction to entertain the 

suit and’this appeal should be allowed. 

“ Reliance was placed by Counsel for 
the respondents on the stipulation in the 
bond that the mortgagees might enforce 
; it in the ('ourt of Bhagalpur. Their 
’ Lordships are of. opinion that this has no 
" effect That Court had no jurisdiction to 
: entertain the suit, which, beyond question, 

was a suit in regard to land in the Sonthal 
^ Par"anas, and that being so the parties 
^ pmifd not give it the necessary jurisdiction 
^ by consent. To do so would he to nullify 
the express prohibition of s. 5 of the Sonthal 
5 Par"*anas Regulation, 1872?. which was 
binding on any Court having jurisdiction 
,'f in the Sonthal Parganas in the exercise of 

that jurisdiction." 

1 The judgment of the Board also dealt 
with the question of the right of the mort- 
A gagees to claim compound interest. That 
f question was also before the Board in 
one of the other appeals as to which the 
Board had to tender advice to His Majesty, 
% and their Lordships held that “Apart 

ilS 
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from the question of jurisdiction, any 
Court dealing udth the subject matter of 
the suit would be bound to give full 
force aufl elTect to the provisions of s. 0 
of the Sonthal Parganas Settlement Re- 
gulation, 187:^, relating to usury, and, there- 
fore, to have refused to decree any com- 
pound interest arising from any interme- 
diate adjustment of interest, or an amount 
of total interest exceeding the principal 
of the original debt or loan.” 

The plaintiffs in the suit of 1904 did 
not specifically ask the Subordinate Judge 
of Bhagalpur, or the High Court or the 
Board to grant them a decree for money 
in their general claim for further relief on 
the personal undertaking in the moi’tgage 
bond of the mortgagors to pay the debt 
and interest. 

Their Lordships in considering the pre- 
sent consolidated appeals will, where neces- 
sary, follow and apply the judgment of 
the Board which was delivered by Lord 
Moulton in the previous suit, but the ques- 
tion as to the jurisdiction of the Court of 
the Subordinate Judge of Bhagalpur to 
entertain the present suit depends on cir- 
cumstances which did not exist when the 
previous suit was instituted on the 20th 
June, 1904. 

By Regulation III of 1908, ss. 5 and 5A 
were substituted for s. 5 of Regulation IK 
of 1872. Section 5 which was substituted 
for s. 5 of the Regulation of 1872 is as 
follows : — 

“5. fl) From the date on which, under 
s. 9, the Lieutenant Governor declares, by 
a notification in the Calcutta Gazette, that 
a settlement shall be made of the whole or 
any ])art of the Sonthal Parganas, until the 
date on which such settlement is declared, 
by a like notification, to have been com- 
pleted, no suit shall lie in any Civil Court 
established under the Bengal, Agra and 
Assam Civil Courts Act, 1887, in regard 
to: — • 

(а) any land or any interest in, or arising 
out of, land, or 

(б) the rent or profits of any land, or 

(c) any village headship or other office 
connected wdth any land, in the area 
covered by such first-mentioned notifica- 
tion ; nor shall any Civil Court proceed 
with the hearing of any such suit which 
may be pending before it. 

“ (2) Between the dates referred to in 
sub-6. (1), all suits of the nature therein 
described shall be filed before or trans- 


ferred to an officer appointed by the Lieu* 
tenant-Governor under s. 2 of the Sonthal 
Parganas Act, 1855, or s. 10 of this Regula- 
tion, according as the Lieutenant-Governor 
may from time to time direct; and such 
officer shall hear and, even though dur- 
ing the hearing the settlement may be 
declared to have been completed, deter- 
mine them.” 

Section 5A does not bear on tliis ques- 
tion of jurisdiction, and need not be con- 
sidered. 

Their Lordships agree with the High 
Court that the effect of s. 5 of Regulation 
HI of 1908, which replaced s. 5 of the Re- 
gulation of 1872, has been to exclude for 
the future after that substitution the juris- 
diction of the Civil Courts to try cases 
relating to any lands in the Sonthal Par- 
ganas only during such period as that land 
should be under settlement, the period 
being reckoned from the time when the 
land is notified as under settlement to the 
time when the settlement is completed. 
The mortgagors were the appellants in 
the appeal before the High Court, and the 
High Court found on the evidence that 
the appellants in the appeal before the 
High Court had failed to prove that at 
any time the mortgaged property was noti- 
fied for settlement and not notified as 
settled and that the defence that the Sub- 
ordinate Judge of Bhagalpur had no juris- 
diction to entertain the present suit failed. 

In their liOrdships’ opinion it is not shown 
that on the facts before the High Court 
the High Court came to a wrong conclu- 
sion that the Subordinate Judge of Bhagal- 
pur had jurisdiction to entertain this 
suit, which was instituted on the 5th Feb- 
ruary, 1915. But in entertaining this suit 
the Subordinate Judge was a Court hav- 
ing jurisdiction in the Sonthal Parganas 
within the meaning of s. 6 of the Regula- 
tion III of 1872, as amended in 1893. 

As the mortgage was made in Bhagalpur 
and some part of the mortgage lands are 
within the local limits of the jurisdiction 
of the Court of the Subordinate Judge of 
Bhagalpur, and as the jurisdiction of 
the Court of the Subordinate Judge to 
entertain the suit on the mortgage was 
not on the facts of the case, which 
were accepted by the High Court as 
proved, not excluded by the substituted 
s. 5 of the Regulation of 1872, their 
Lordships’ accepting the findings on tha 
question of the High Court as cojT^C 
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hold that the Subordinate Judge of Bhagah 
pur had jurisdiction to entertain the p_re- 

Lnt suit, which was instituted on the ath 

February, 1915. In entertaining tlie suit 
the Subordinate Judge was a Court havin^ 
jurisdiction in the Sonthal Parganas within 

the meaning of s^6 of 
1872, as amended by Regulation \ of IbJJ, 
and was bound in making a decree m 
favour of the mortgagees to comply v ith 

that section, which limited his , 

No II as amended by the Subordina 
Judge, ’was “Are the plaintiffs (the moit- 
gage^es) entitled to (a decree for) co.mpound 
interest or to one (a decree for inters ) 
exceeding the principal (amount lent). 

The Subordinate Judge in this suit made 
a decree for the plaintiffs winch ^eluded 
interest, both simple and compound and 

such interest exceeded the amount of the 

original debt or loan. '3 

of the plaintiffs was for Rs 15.27,997-8-3 

in respect of the mortgage-debt and inteiest 
tUreon and for Rs. 44,104 as a personal 
decree in respect of the declaration in the 

mortgage-bond that the mortgagees would 

personally pay the Rs. 5^50,000 which in- 
eluded Rs 12,968-11* J, which he held was 

not secured on the J; 

From that decree tliejno^gagees and other 

defendants affected by it ^Ppealed to the 
High Court, not only as to the inieiest 
which, had been allowed, but also as to the 

‘■'sripts”™ ...".d dv Si, 

Miller, C. J., and Mr. Justice Buckmll. These 

learned Judges careful y 
facts of the case and applied s. 5 ^ 

tion III of 1872 as amended in 1893. they 
disallowed all the compound mteiest on the 
actual debts, and thereby reduced the 

amount of Rs. 15,27 997 to Rs 3 88,673, and 
similarly reduced the amount of the pei 
sonal decree from Rs. 44,164 to Rs. 23 181 
Assuming that s. 6 of Regulation ill 01 
1872 as fmended in 1893, applied, it is not 

d!S’u?ed tha^hose reductions were correct- 

ly arrived at by the High Co . itt of 
Lordships- opinions. 6 of Regulation HI of 

1872 as amendedrapplied. ann<»al to 

It was also contended in ‘h® 
tVifl Wish Court that some of the money 
data'ldrRs” 12,968-11-3 as a d®bt ^ 

advanced fora necessity of the joint fam 

Tv and was not an antecedent debt lo 

which^he joint family ProP®'^^^ 
nndPT the mortgage bond. As to 

12,968-11-3 the Court agreed with 
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the Subordinate Judge that the mortgaged 
i,i-,,pei ty was not liable in respect of it, ancl 
that it might be recovered under a personal 
decree, but the High Court by disallowing 
compound interest on it, reduced the per- 
sonal decree which had been made fiom 

Rs. 44,164 tolls. 23,181. 

The High Court allowed no interest on 

the principal loan as the interest which 
had been paid or was included in e 
Rs 3 50,000 amounted to more than the 
money lent or advanced, and made a decree 
to the plaintiffs for Rs. 3,90,157, and dec- 
reed that the mortgage! property 01 a 

sufficient part of it should be sold if that 
amount should not be paid on or befoie 
the 11th October 1922 and if Paul on 01 
before the Uth October, 1922, the plaintiffs 
stoiild deliver up to the defendants or to 
such persons as they should appoint all docu- 
ments in their possession or powei, lelat- 

ing to the mortgaged properties, and shouhl. 

if so required, re-tr-iiisfer the same to the 
defendmit free from the mortgage and fiom 
all incumbrances created by the plaintiffs 
or any person claiming under them. An 
further ordered and decreed that the plain - 
iffs should realize from the Pei'sons and 
properties of the defendants Nos. 1 to 5 the 
Lm of Rs. 23,270 on their personal jabUi J , 
and also ordered and decreed that the 

nlaintiffs- respondents in the appeal to the 
High Court, should pay to the defendan s 
the^sum^of Rs. 6,012 being the proportionate 
colts incurred by the defendants in the 

From that decree of the High Court these 
consolidated appeals have been brought. 
The reasons alleged by the plaintiffs in 
their case are so far as it is n^essaiy to 

refer to them, that s^ 6 of t^® R®|j“ 
TIT of 1872 as amended in loJJ does not 
apply; that the payments already made 111 

rrspect of interest ought 

deducted from the sum of Rs 3,50 000, and 
that in any case the High Court should 
have allmved interest at Rs. 6 per centum 
from the date of the institution of the suit. 
The reasons alleged by the defendants in 
their case are, so far as it is necessary to 
refer to them that the claim for a persona 
decree is barred; that the mortgage-bond 
did not bind the joint family except foi 
the debts which the High Court found to 
have been contracted for necessity; and that 

u^der the Jlithila School of Law the joint 
family could not be bound by any debt 

which was not originally contracted by a 
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common ancestor of all its members, and 
that in such a family a descendant is not 
liable for any debt for which liis ancestor 
was liable jointly with another i)erson. 

As to the contention on Ijehalf of the 
plaintifYs that s. 6 of the Reguladon lit of 
1872, as amended in does not apply 

and that paN’inents already made in respect 
of interest ought not to have been deduct- 
ed from the sura of Rs. .1,50,000. Their 
Lordships hold that in entertaining this 
suit the Subordinate Judge of Bhagalpur 
was a C-ourt “having jurisdiction in the 
Sonthal Pargauas,” and they agree with 
the Board in the 1904 suit that any Court 
would be bound to give full force and effect 
to the provisions of s. 6 of Regulation III 
of 1872 amended in 189.3. 

Section 6 of Regulation III of 1872 as 
amended by Regulation V of 1908 was very 
carefully considered in the High C’ourt at 
Calcutta in 1905 in Ram Chandra Marivari 
V. Rani Kefihobati Kumari (2) in which 
case Maclean, C. J., and Pargiter, J., held 
that s. 6 Regulation III of 1872 as amend- 
ed by Regulation V of 190S does not 
authorise any Court to decree as interest 
a larger sum of money than would together 
with prior paj’meiits if an}’ equal the 
original loan or debt. In that case Ghose, 
J., differing, held that all that a Court has 
to see to when a suit is instituted, is that 
the interest claimed in the suit does not 
exceed the limit prescribed in the section. 

As to the . contention on behalf of the 
plaintiffs that the High Court should have 
allowed interest from the date of the institu- 
tion of the suit. Under the circumstances 
of this case as will presently appear, that 
contention must be limited to the sum of 
Rs. 3. 88, 673. That Rs. 3,88, 673 wasthetotal sum 
which the High Court rightly found to be al- 
lowable in respect of the principal loan. The 
question as to whether interest should be 
allowed from the institution of the suit was 
considered by the High Court. The Subordi- 
nate Judge who tried the suit by his decree 
of the 17th June 1918 decreed interest 
from the institution of the suit only on 
the amount of the personal decree and 
ordered that an account should be taken 
of the mortgage-debt due under the mort- 
gage-bond. The taking of such an account 
was necessary in order to complete the 
decree of the Trial Judge for execution. 
The account was taken by liis successor in 


the office of Subordinate Judge of Bhagalpur 
who had not tried the suit, but in making 
the linal order as to the account which he 
made on the 11th May, 1919 he dic| not 
coniine himself to making an order for the 
amount which on taking the account he 
found to IjG due as the mortgage-debt, which 
would complete the decree of 17th June, 
1918 of the Trial Judge, but proceeded to 
award interest from the date of tliesuit on 
the amount of the mortgage-debt. That 
ai appears to their Lordship.s was not with- 
in the scope of his powers. He was not a 
Judge sitting in review or in appeal. He 
had to take the decree of the 17th June, 
1918, as it had been drawn up. He had 
not power to alter It. His duty was to take 
the account which it directed to be taken. 
He had power, if necessary, to order who 
should be liable and to what extent, for the 
costs of taking the account. The allowance 
of interest post the date of the institution, 
of a suit is by s. 31 of C. P. C., 1908 (Act \ 
of 1908;, within the discretion of the Court, 
and as a rule the Board has not interfered 
with the exercise of a discretion vested in 
a High Court. Tliat the High Court care-, 
fully considered whether interest should or 
should not be allowed by the High Court 
post the date of the institution of this suit 
is apparent from the following passage in 
the judgment of the Chief Justice. He 
said: — 

‘Tt is not very clear why the learned 
Judge awarded interest only upon the 
amount of the personal decree and not on 
the amount of the mortgagee-decree but 
there is no cross-appeal on this question. 

I think there is much to be said for the 
argument that the Sonthal Parganas Re- 
gulation applies only to the interest to^ be. 
decreed under the bond and does not limit 
the powers of a Court under s. 31 of the 
C. P. C., to award interest on the decretal 
amount until realization. But it has been 
held in this Court in Keshobati Kumari y. 
Satya Niranjan Chaky'aberty (3) that interest 
under the Code should not be awarded ujyn 
the decretal amount in so far as it includes 
interest on the principal debt or loan but 
only upon the amount of the principal 
debt itself as to do so would contravene 
the provisions of the Regulation relating to 
compound interest. The principle under- 
lying this decision applies equally where 
the amount decreed as interest already 


, G, h. J. 182. 


(3; 17 ai. Ci3. 172; (1118) Pat. 325. 
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equals the sum. advaHced^ Although I 
have some doubt as to the propriety of the 
decisioa mentioned, I am not prepared to 
differ from the conclusion there arrived at 
and I think we should follow that decision. 

Their Lordships have not before them a 
report of the decision of the Patna High 
Court to which the Chief Justice referred. 
But it is not necessary or advisable to con- 
sider whether the discretion of the High 
Court on that question of post institution 
of the suit interest was wisely exercised or 
not in respect of the amount decreed on 
the principal sum secured by the mortgage 
bond. 

As to the contention on behalf of the 
defendants that the claim for a personal 
decree is barred it is necessary to consider 
whether the plaintiffs could ^ have made a 
claim for a personal decree in the suit of 
1904. Each of the suits was brougdit on the 
same mortgage-bond. In the suit of 1904 
as in this suit, a decree for sale of the 
mortgaged property was the principal reliei 
claimed. In the suit of 1904 a decree under 
s 90 of the Transfer of Property Act lobJ 
(Act IV of 1882), was also claimed as a 
relief, and “such other reliefs as may under 
the circumstances of the case be deemed 
proper may be granted," the last mention- 
ed claim is generally known as claim foi 
general relief. In the present suit the 
fifth claim for relief is “That such othei 
relief or reliefs as may under the circum- 
stances of the case be deemed proper may 
be granted to the plaintiffs.” It was tinder 
the fifth claim for relief that the personal 

decree was granted by the 
Judge. Although in the suit of 1904 the 
Subordinate Judge had no power to make 
a decree for sale of the mortgaged 
ty, he could have made and the High Court 
in appeal could have made a personal 
decree and the Board could have advised 
His Majesty that the plaintiffs were entitl- 
ed to a personal decree, the plaintiffs 
omitted to make any specific claim tor a 

personal decree. . , 

The contention that the claim for a per- 
sonal relief is barred arises under s. ii or 
the 0. P. C., 1908 (Act V of 1908), by which 

it is enacted that : — 

“11. No Court shall try any suit or issue 

in which the matter directly and substanti- 
ally in issue has been directly and substan- 
tially in issue in a former suit between 
the same parties, or between parties un 
yhom they or any of them claim, litigati g 

66 
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under the same title, in a Court competent 
to try such subsequent suit or the suit in 
which such issue has been subsequently 
raised and has been heard and finally 

decided by such Court. 

Explanation IV . — Any matter which 
might and ought to have been made ground 
of defence or attack in such former suit 
shall be deemed to have been a matter 
directly and substantially in issue in such 

suit ^ ' 

It is the polif’y of the C. P. C., 1908, as it 
was the policy of the C. P. 1882 that 
paities should not have the right to split 
up a cause of action against defendants 
and claim a decree on it in a later suit 
when they might have claimed the same 
on it ill a previous suit. In their Lordships 
opinion the right to the personal decree 
in thissuit was barred by s. 11 of Act v ot 
1908 and thissuit must be dismissed so far 

as any claim for a personal decree is con- 
cerned. 1 ti. j 1 1 

As to the contention on behalf of the cie- 

fendants that the bond did not bind the 
joint family except for the debts which the 
High Court found to have been contracted 
for necessity, the Board may observe tha^ 
in an appeal from the decree of a llign 
Court in a suit which involved, as this did, 
as will presently appear from a passap 
which their Lordships will quote from jMi\ 
Justice Bucknill’s judgment, a prolonged 
examination of numerous items of advances 
and loans and of the evidence relating to 
them by a High Court, those who impugn 
before their Lordships the findings of fact 
by the High Court upon which it based 
its decree must draw the attention of 
Lordships to the material evidence which 
thev suggest that the High Court misundei- 
stood or failed to appreciate, and on which 
they contend that their Lordships shopd 
ccme to a conclusion different from tpt 
at which the High Court arripd. Ihis 
has not been done by either side in tms 
case owing most probably to the fact that 
it was not possible to do it. Neither side 
has drawn their Lordships attention 
material evidence from which the High 
Court drew a conclusion of fact which their 
Lordships Would not have drawn. 

These consolidated appeals are appeals 
from a decree of the High Court which 
examined laboriously the mtny advances 
for the aggregate of which that Court made 
its decree. These advances were made over 
a series of years beginning in 1883, and 
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extending down to 1896, and were made to 
one or other of the principal adult members 
of the joint family, and it has not been 
suggested that any one of those advances 
was made for immoral pui poses, or were 
secret advances and made without the know- 
ledge of the other members of the family, 
who were adults at the time. The members 
of the family were not sufficiently provi- 
dent always to live within their means, and 
debts were incurred which it was necessary 
in the interests of the joint family should 
be discharged. Their Lordships may quote 
a paragraph from the judgment of Mr, 
Justice Bucknill in this suit which illus- 
trates the difficulty of the enquiry as to the 
loans which are included in the aggregate 
sum. Mr. Justice Bucknill said ; — 

“(4) A question as to the non-existence of 
legal necessity or family benefit for a large 
portion of the loan in question. This con- 
tention involved before the Subordinate 
Judge a very careful consideration of the 
elements of which the loan was in fact 
composed, and it has also been the subject 
of laborious enquiry and research before 
this Court. In cases such as these, where, 
in order to find the actual origin of portions, 
very often small and very often numerous 
of what is a large aggregate sum of money, 
one has to try to trace it back for a great 
many j'ears, it is frequently almost impos- 
sible to deal with each individual item in 

any verysatisfactorymanner,andindeed. itis 
probably doubtful if it is right or necessary 
so to do. The Subordinate Judge took the 
broad view that in the main old loans con- 
tracted for the purpose of paying ofi earlier 
debts of a composite character should be 
regarded as carrying their own burden of 
proof that they fell, roughly speaking, 
within the confines of what may properly 
be regarded as legal necessity or family 
benefit." 

From an examination of such of the evi- 
dence as has been brought to their Lord- 
ships’ attention their Lordships accept the 
conclusion of the High Court that these 
advances were for the necessary purposes 
of the joint family. 

As to the remaining contention on behalf 
of the defendants based on ivhat is said to 
be the Law of the Mithila School that no 
member of a Hindu joint family subject 
to the Law of the Mithila School is bound 
to pay the debt of ancestor which w'as con- 
tracted jointly by the ancestor with another 
tiicmber of tbe joiot family. That pro- 
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position thus broadly stated is a wide one, 
and would apply in the case of a son or a 
grandson of the ancestor who was under a 
pious duty of his father or his grandfather 
whether he was or was not in possession of 
assets which had come down to him from his 
father or his grandfather. That is a startl- 
ing proposition. The Law of the Mithial 
Bchool is the Law of the Mitakshara except 
in a few matters in respect of which the 
Law of the Mitliila School has departed from 
the Law of the Mitakshara. Assuming that 
it was a debt whicli, if contracted by the 
father or grandfather alone, it was the 
pious duty of the son or of the grandson, 
to pay it is diflicult to understand on what 
principal of the Law of Mithila school it 
was not a debt which it was the pious duty 
of the son or grandson to pay if it were con- 
tracted jointly with another who was a 
member of the joint famil}’. 

Assuming that the Chief Justice was 
correct in stating in his judgment that 
Vivada Chintamani is an authority which 
is binding upon those who are governed by 
the Mithila School of Hindu Law, the pas- 
sages which have been cited as from it to 
their Lordships as appearing in the Tagore 
Translation at pages 34 and 35 seem to relate 
only to debt contracted by the ancestor 
with a stranger. From the judgment of 
the Chief Justice it appears, as was the 
fact, that the debt which was challenged in 
his Court on the authority of the Vivada 
(Jhintamani was a debt which was charged 
by the bond on the joint property of the 
family by each of the heads of tlie then four 
branches of the joint family, and all the 
other defendants, who were members of the 
joint family, were their sons or grandsons, 
and he observed that there was under cir- 
cumstances no reason why the charges 
should not be held as binding upon the pro- 
perty in suit. With that observation of the 
Chief Justice, which, in their opinion, was 
consistent not only with commonsense, but 
with the law which the High Court in the 
appeal was administering in the suit, their 
Lordships agree. The Chief Justice referred 
to Bhagbut Pershad Singh v. Girja Kotr (4) 
which may have come from the Mithila 
Country. 

Their Lordships will, therefore, humbly 
advise His Majesty — (1) that the appeal 
of the plaintiffs ought to be dismissed and 
the appeal of the defendants allowed in 

(4) 15 C. 717; 15 I. A. 99; 12 Ind. Jur. 289; 5 Sw. 
r. C. J. 186; 7 Ind Pec. (K. 6.) 1062 {F. C.j. 
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part and the decree of the High Court of 
Judicature at Patna dated the 12 l!i Apn 
1922, set aside so far as it was a p-rsoivu 
decree against the defendants and in oth-w 
respects except as to costs atlirined, ^ (2) 
that the decree of the (^ourt of the Sub- 
ordinate Judge at Phagalpur. dated the 
17th June 1918 for the sale of the mort- 
gaged property and for costs ought to 
stand except that so far as it was a per- 
sonal decree against the defendants it 
should be set aside; (3J that neither sk e 
ou<^ht to be allowed any costs of the appeals 
in the said High Court and that any cos^s 
paid under the decree of that Court ought 
to be returned, (4) that the time within 
which the defendants ought to pay into 
Court the sum of Us. 3, 88, (>'3 in lespect of 
the mortgage-debt and int'^rest ought to be 
extended until the expiry of eight months 
from the date of the receipt by the^ lUgn 
Court of His Majesty's order in Coiinci 
herein ; and (5) that there ought to he paid 
by the plaintiffs to the defendants then 

costs of these appeals. . 

2 K Dcc'^'ce varied. 

Solicitors for the ^ Appellants:— Messrs. 

Barrow Rogers and Nevill. 

Solicitors for the Respondents: —.Messrs. 

Watkins and^Hionter. 
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Kitnwar LAb BAHADCU-Jl-dgment- 

Dbbtor — Appellamt 

versus 

bafd'BENf MADIiO—DecKEE Holder 

Civil f^t’oemdure Code (Act V <^J 
W/ r. (i) — I^xecutioii of decice ■ 

decree— Court to which decree transferred, powei f 

Aitachmenif power of . n Mhpr than 

When a decree is transferred to a Cnut^t m 
*Uo O'.nri whif>h mssed it for cxe-‘uti<)n, the couii. 

to the bv 

in executing such decree as if it by 

itself, including the power of attuchcneiit give 

Kxecution of decree appeal against an 
order of the Subordinate Judge, Hardoi, 
dated the 12th September 1925 

Mr. 11. D. Chandra, for the Appellant 
Mr. P. D. Rastoji, Respondent. 


BEN I MADHO. ' 

JUDGMENT.— The respondents ob- 
tained asimple money-decree from the (.ourt 
(if the Subordinate Judge of Liudenow on 

the I7th A])ril 1920 against four persons, 
one of wliom was the appellant. Knnwar bal 
Th'hari. On the (>th Aiwil 1921 the Conit 

of the Subordinate du ige of Lucknow on 
an application being made to tliat eftect by 
the decree-holders transferred tho decree 
for execution to the Court of the Subordinate 
Ju.lgeat Hardoi that the salary of the judg- 
ineiit debtor, KunwarLal Bahadur, be attach- 
ed towards the satisfaction of the decree. 1 hi.s 
was presuniahl V done under tlie provisions of 
s. 3!) of tlie P. C„ 190S. Since the transfer 
execution proceedings in relation to the 
decree have lieen taking place in tlie^Coiirt 

of the Siihordiiiite Judge of Hardoi. hina ly 
on the 17th April 1925 the decree holi er 
applied to the ('ourt of (lie Siiboidinate 
Jud<ee at Hardoi that Ihesalary of the jiidg- 
nieiU debtor, Ivunwav Hal Bahadur, he at- 
tiehed towards the satisfaction of the decree 
Kiiiiwar Hal Bahadur is a pubhe servant 
holdin"' tlie post of a Deputy Collector at 
Ojrakhpur. Tliroiigli the. Collector of 
Corakhiiur the attachment was accordingly 
made bv the Subordinate Judge. Iheac- 
Uon which the Subordinate Judge took was 
obviously taken under the provisions of O 
NX.1 r, 4S sub r. (Ij of the C. T. C On 
Hie 13th July 1925 K.inwar Lai Bahadur 

submitted an application to the Court of the 
Subordinate Judge of Hardoi and thereby 
raised the iiuestion that the altachrnent of 

Hie salary was made by ‘1'® 

Judge witluhU jurisdiction. The learned 

Subordinate Judge dismissed the applica- 

Hon and. tills appeal is preferred apinst that 

order of dismissal dated the 12th Septem- 
'^*^lt\s"ar'’-ued that the powerof attachment 

I y o: xxr, r. 18, sub r, (1), of the 
, ,F?rat Schedule o't the C. P. O can only be 
. exercised bv the Court which pa.ssed the 
decree and not by the Court to which the 

decree was transferred for execution under 

Se provisions of s 39 of theC, P: C. In our 
iud<imeiit the contention has no substance 
whatsoever when a decree is transferred to a 
c‘ u rother than the Court which passed 
the decree for e.xecution the Court to which 
it ?s transferred ‘'shall have the same powers 
in pvpcutin" such decree as if it had be^ 
nasserSTtself": vide s. i2 of the C. 1>. C. 
We are therefore, of opinion that the attach- 
ment made by the Subordinate Judge of 

Hardoi was made within jurisdiction, 



PIRBAX V. KAMHEBI. 


[9l L 0. 192Sj 


The appeal fails and is dismissed "with 
costs. 

2- K. Appeal dismissed 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 

Second Civil Appeal Xo. 417 of 1024. 

September 3, 1025. 

Present:— 'Mr. Findlay, Officiating J. C. 

PIRBAX — Pr.AiNTiFF — A ppellant 

vers7ts 

Musammat NAXHEBI— Defendant- 

Respondent. 

Reghtration Act (XVI of lOOS), ss. IT, Un- 
registered document—Admission to prove collateral 
facts— Test-Perpetual lease deed— Premium, payment 
of, whether collateral fact. 

For an unregistered document to be admissible in 
evidence the collateral fact to be proved must be in- 
dependent of or divisible from the purpose, to effect 
which the law requires registration, [p. 1015, col. 1.] 

Payment of the premium for a lease and the receipt 
of consideration therefor by the lessor are not 
collateral facts and an unregistered deed of perpetual 
lease is inadmissible to prove these facts, [p. 1044, 
cdI. 2.^ 

Balaji Teli v. Bana Bai, 1 XT. L. R. 47 and Kali- 
charan v. Lai hidar Shah, 48 Ind. Cas. 923- 15 N L 
R. 31. followed. 

Second appeal against a decree of the 
Additional District Judge, Nagpur, dated 
the 15th March 1924, in Second Appeal No 
40 of 1924. 

Mr. A F. Wazalwar, for the Appellant. 

Mr. I'K, B. Puranik, for the Respondent, 


ed a well on the dhura of field No. 25. In 
1331 Fasliyear a quarrel ensued between the 
parties, and the plaintiff left the village. He 
accordingly let out the fields in question to 
sub-tenants for a year, but the defendant 
ousted the latter and took possession on 10th 
June 1921. The plaintiff, thereupon, appli- 
ed for re-instatment in the Court of the 
Tahaildar, Nagpur, but his application was 
dismissed. Hence he filed the present suit. 

The defendant denied the alleged grant 
of perpetual tenancy in favour of the 
plaintiff, as well as the fact that he had paid 
consideration therefor or had actually culti- 
vated the fields and paid rent to her. If any 
entries in the village papers were in favour 
of the plaintiff, it was alleged that they had 
been made in collusion with the patwari, 
and further allegations were made that the 
plaintiff as defendant s agent had fraudu- 
lently brought into existence a lease-deed 
on some blank paper containing her thumb- 
mark which she had been in the habit of 
giving when he was in her service. She 
alleged that she had, all through, been in 
possession of the fields and that no sub- 
tenants on behalf of the plaintiff had culti- 
vated them. 

On the issues, which arose on these 
and the connected pleadings, the Subordi- 
nate Judge held that the paf^a, dated 14th 
April 1918, was inadmissible in evidence as 
being unregistered, and he also held that 
the oral evidence of the contents of the lease 


JUDGMENT. — The plaintiff Pirbax 
sued the defendant Miisammat Nanhebi for 
possession of two fields in Mouza Surabardi 
(Nagpur) in the Court of the Subordinate 
Judge, Second Class, Nagpur. The defendant 
is the malguzarin of the village, and the 
two fields in question Nos. 57 and 25 res- 
pectively had become the khudkasht land 
of the defendant about the Fasli year 1327. 
The plaintiff had been the mxikhtiar of the 
defendant for some 9 or 10 years and had 
done her Court as well as rent realization 
work. The plaintiff’s case was that as a re- 
ward for his services the defendant gave 
over to him field No. 57 and half of the field 
No. 25 on 14th April 1918. She accepted 24 
times the assessment and conferred uponhim 
perpetual tenancy rights therein. The plaint- 
iff’s case further was that he personally 
cultivated these fields during the Fasli years 
1328-1330 and duly paid the rent to the de- 
fendant. He was also recorded in the jama- 
handi as tenant of the fields in question and 

iu 132i» the two parties had jointly construct- 


was inadmissible. Cn the remaining issues, 
after a careful survey of the evidence, he.' 
held that the plamtuT had not cultivated 
the fields in the Fasli years 1328-1330 and 
that the defendant had never accepted rent 
from the plaintiff. The Judge of the first 
Court accordingly dismissed the plaintiff’s 
suit. 

An appeal to the Court of the Addl* 
tional District Judge, Nagpur, by the plaint- 
iff, similarly proved unsuccessful. The 
learned Additional District Judge held that 
to allow the plaintiff-appellant to produce 
the unregistered deed for the purpose of 
proving what were termed by him collateral 
matters, such as the payment of the pre- 
mium to the defendant and the receipt of 
consideration by her, would defeat the provi- 
sions of the Statute relating to registration. 
The judgment of the first Court was accord- 
ingly confirmed. 

The plaintiff has now come up on 
appeal to this Court. Reliance has been 

placed on behalf of the appellant on the 
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decision of Hallifax, A. J. C.,^ in Maktuinbi 
V. Anant Ram (1) and that in Gangahisan 
V. Tukavam (2). In the latter case, Stanyon, 
A. J. C., held that a compulsorily registr- 
able, but unregistered, deed of sale, though 
inadmissible to prove the fact and terms of 
the sale itself, may nevertheless be admitted 
to prove the agreement to sell, for the pur- 
pose of obtaining such legal or equitable re- 
lief as may arise out of the contract. In me 
other case decided by Hallifax, A. J. C., his 
finding was that the document therein con- 
cerned purported to be a lease and was 
admittedly meant by the parties to be such 
a lease. All that the learned Additional 
Judicial Commissiquer held in this case was 
that the fact of its execution was evidence 
that, before it was executed, the par- 
ties had agreed that there should be a lease 
and that it also might be used as evidence 
of the previous oral agreement. 

I am unable, however, to see that the 
Judge of the lower Appellate Court was 

wrong in the view betook in this_ connec- 
tion with reference to the 

Varada Pillai v. Jeevarathnammal(6). It is 

wholly incorrect in the present case to say 
that it is only desired to prove the unregis- 
tered document in question for collateral 
purpose, such as the fact that a premium 

had been paid, or to show the characte,r of 
the plaintiff’s possession. Here we have 
definite findings of fact that the plain - 
iff was never in possession and never paia 
rent, and, in spite of any possible amount ot 
verbiage, the fact remains that the qnly 
object of the plaintiff, in seeking to have 
this document produced in the 
to prove that he was the tenant ot the 
fields in question. The decisions m Baloji 
Teli V. Sana Bai (4) and Kalicha'tan 
V. Lai Indar Shah (5) seem to me to 
he fully applicable. Under the former 
decision such a document '^ould be even 
inadmissible in support of a claim for dama- 
ges in respect of the contractalleged to ha\e 
been entered into and broken. For such a 
document to be admissible in evidence the 
collateral fact to be proved must be indepen- 
dent of, or divisible from, the Purp^se, 
effect which the law requires registration. 

(1) 84 Ind. Cas. 670; (1923) A. I. R- )/3. 

(2) 2 Ind Cas. 244; 5 N. L. R. ^O at p. 74. 

C3J 33 Ind. Cas. 901; 4.3 M, 244; (1919) M. ^ 

10 ll W. 679; 24 C. W. .p ap ’’2 

L J 274; 46 I. A. 285; 2 U. P. 1^- R- (f ■ v ) 64, - 

Bom. L. R. 444 (P. C.). 

(4) 1 N. h. R. 47. _ 

-ip) 48 lad. Caa, 923; 15 N, h. R* 5J. 
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It is utterly impossible to postulate this 
requirement of the present case. I agree, 
therefore, with both the lower Courts that 
the document in question was correctly ex- 
cltnled fioin evidence. 

The next |)oiat urged on behalf of the 
appellant is that the lower Courts have erred 
in rejecting the jamahandi evidence (Exs. 
P-2, P-3, P-4, P-7, and P-8), which favours 
the’appellant's case. It has been suggest- 
ed that there was no sufficient evidence on 
which to hold that the pativari had collud- 
ed with the appellant in the preparation of 
these documents. It must suffice to say that 
all the facts and reasonable inferences point 
in this direction. The fact that the appli- 
cant, although well aware of Court procedure 
and the like, deliberately refrained from 
getting the alleged lease registered, points 
not only to the least but to the jamabandis 
having been tampered with at his instance. 
It may either be that the patwari deliberate- 
ly colluded with the lappellant, or that he 
was misled by the fact that the appellant 

was actually superintending the cultivation 
ofthe fields'on defendant’s behalf, into ac- 
cepting his story of the lease in his favour. 

There was abundant evideuce, in slioi;t, to 

iusUfy the lower Appellate Cqurt coming to 
the finding it did in this connqqtion, and the 
fact that the appellant, failed to produce his 
diary! in which he had entered the expenses 
he incurred in culti^vating the land as well 
as the alleged receipt book, seems to me to 
constitute a most damning item against 

The other and last point urged on be- 
half of the appellant was that he should 
have been given a further opportunity to 
AYamine the patwari; vide the order-sheet, 
dated 4lh December 1923, of the first Court. 
There is no possible re^^on for interference 
in second appeal in this connection. The 
Subordinate Judge seems to have exerci^d 

proper judicial discretion mnot granting 

further adjournment for the examination 
ofthe patwari^ and the fact that the defend 
•WCs No 4 witnesses were examined on 
The very next day. is no reason for sup- 
posing the first Court’s order of 4th J)ecem- 

her 1923 to have bsen wrong. , . .• 

The present second appeal has uo sub- 
stance whatever and is dismis^, .;The 
«nDellant must bear the respondent Qosta. 
Costs in the lower Courts aa < already 

Appeal 

N. H. 
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OUDH CHIEF COURT. 

Second Civil Appeal No. 269 of 1924. 

November 23, 1925. 

Present: — ]\Ir. Justice Kaza. 

MANZUK HU-AIN and another— 
Plaintiffs — Appkli.an'is 

versus 

VIKALAT FATIMA and others— 

Dki-EnDANTS — PesPON DENTS. 

Appeal, second — Finding at fact- < /cyivineness of 
transaction— X oticc , absence of — interferenee by Iliijfi 

There is no jurisdiction in a Hish C’ourt to enter- 
tain a second appeal on the prouinl of an erroneous 
finding of ffict, however inexcusable the error may 
seem to be. Where there is no error or defect in 
procedure a finding of the first Appellate Court upon 
a question of, fact is final, iftliat Court had before it 
evidence proper for its consideration in support. of 
the ’Miding. 

A'-lrnding that a transaction was not genuine and 
that'. a coi'taiii part.v had no notice of tlie transaction, 
is a finding of fact which cannot be ([ucstibned in 
second appeal. 

Second appeal against a decree of the Ad- 
ditional Sub-Judge, Sitapur, dated the 2St]i 
February 1924, reversing that of the i\Iunsif, 
Sitapur, dated the 4th December 1922. 

Mr.' AZi Mohammad^ for the Ap])ellants. 

Messrs. Bishamhhar and Rajeshicari 

Prasad, for the Respondents. 

JUDGMENT.— This is a plaintiffs* 
appeal. The plaintiffs are the sons of Qaem 
Ali by his second wife. Nazir Husain was 
the son of Qaem Ali by his lirst wife. Tlie 
defendants Nos, 2 and 3 are hia sons by the 
defendant No. 1. Qaem Ali owned a 4- 
annas share in two mo/iaZ/as in Sitapur. He 
sold that share to one Afzal Husain for 
Rs. 500 by a deed dated the 12th Septem 
her 1913. Afzal Husain re-transferred the 
same' to Nazir Husain by a sale deed dated 
the 29th September 1913, Nazir Husain 
died in January 1915. The defendants 
Nor. 1 to 3 sold the entire property to the 
defendants Nos. 4 to 14 by a registered 
sale-deed dated 20th April 1916. The plaint- 
iffs brought the present suit alleging 
that Nazir Plusain had executed an unre- 
gistered agreement in their favour on the ' 
2^b December 1913 promising to convey 
halt' of the property to them on payment* 

ol-Rs'-250 within seven vears from the date ‘ 
• _ 

of the agreement. They, therefore, prayed 
for specific performance of the contract. 

The claim was resisted by the defendants 
Nos-. 4 to 14. They denied tlie agreement 
an.d -also ch'>llenged its validity and effect. 
They alleged further tliat the pLaintifFs were 
estopped ^from bringing the suit as they 
had knowledge of the sale in favour of the 


contesting defendants. The first Court 
found that the defendants Nos. 4 to 14 
were estopped as they had notice of the 
agreement in question wliich was genuine 
and valid, that the agreement was binding 
on them, that the plaintiffs also weie 
aware of the sale in favour of the defendants 
N( s. 4 to J4 hut they were not estopped 
fi'o'm bringing tlie suit. The plea of limita- 
tion raised bv defendants was also found 
against them. 

The defendants appealed and their appeal 
was allowed bv the learned Subordinate 

to 

Judge of Sitapur. 

In my opinion there is no force in this 
appeal. So far as I see the lower Appel- 
late (’ourt has found that the alleged agree- 
ment is not genuine and that the vendees 
(contesting defendants) had no notice or 
knowledge of the agreement in question, 
I have examined the agreement in question. 
It appears to be an agreement without con- 
sideration. The learned Subordinate Judge 
lias referred to the circumstances which go 
to show that no agreement w'as really execut- 
ed by Nazir Husain as alleged. This is 
surely a finding of fact. The other findings 
that the vendees had no notice of the 
alleged agreement is also a finding of fact. 
The alleged agreement cannot, therefore, 
be enforced against tlie contesting defend- 
ants. A Court of second appeal is not com- 
petent to entertain the question as to the 
soundness of a finding of fact by the Court 
below. A second appeal can only lie on 
one or other grounds specified in s. 100 of 
the C. P. C. No second appeal shall lie 
except on the ground mentioned in s. 100 
(see s. 101 of the O. P. C.). There is no 
jurisdiction to entertain a second appeal 
on the ground of an erroneous finding of fact, 
however, inexcusable the error may seem 
to be. Where there is no error or defect in 
procedure the finding of the first Appel- 
late Court upon a question of fact is final 
if that Court had before it evidence proper 
for its consideration in support of the 
finding. The lower Appellate Court had 
before it all the evidence and after consider- 
ing the whole evidence it came to the 
conclusion that the agreement in question 
was not genuine and valid and that the 
vendees had no notice or knowledge of the 
aereem^nt. Under these circumstances the 
plaintiffs’ claim must be rejected. lean 
find no ground for interference. 

I dismiss this appeal with costs. Th© 
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appellants shall pay the costs of the con- 
testing respondents. 

2. K. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1032 of 1920. 

December 22, 1924. 

Present: —^Ir. Justice Abdul Raoof. 
SANTA SINGH and others— Dkfenbants 

— Appellants 
versus 

NARAIN SINGH— Plaintiff— 

DEOKI AND others — Dbfendants — 

Respondents 

Limitation Act {IX of WOS), Sch. J. Arts. f-iL Li4 
— Ejectment suit — Tenancy, allegation of, not estab- 
lished— Burden of proof . of 

Where in a suit for ejectment on the allegation that 

the defendant took possession of the property m 
dispute as the plaintiffs tenant tlie allegation as to 
the tenancy of the defendant is not made gwd the 
plaintiff is entitled to succeed on tlie strength of Ins 
title unless the defendant proves that he has ‘‘J 

adverse possession of the property for the statutoij 
period. In such a case it is not necessary for the 
plaintiff to prove that he has been in actual 
of the property at some period within twelve years 
previous to the commencement of the suit. 

Second appeal from a decree of the 
District Judge, Amritsar, dated the -nU 
February 1920, affirming that of the Munsit, 
First Class, Amritsar, dated the 29th July 

' Sheikh Niaz Muhammad, for the Appel- 
l&Tl ts 

Messrs. Harcharn Das Bhalla\ and An^t 
Ram for Dewan 3/e/ir Chand, for the Ke- 
spondents. , . 

JUDGMENT.— Upon the 
corded by the lower Appellate Gourt tne 
facts stand as follows:— That the \ 

the owner of the house m dispute, that 
Ghasita did not take possession of the 

house as plaintiff’s tenant, and that the 

appellants were not the 

Ghasita. The result is that the plaintiff s 

allegation as to the tenancy of Ghasita and 

the sub-tenancy of the 1^^ 

been made good. The appellants ^ 
quently must be treated as trespa • 
The lower Appellate Court h^s returned no 

finding on the third issue. - 

remitted because I was then of . 

that if the tenancy of Ghasita 
established the plaintiff would ^^ve to 
prove possession within 12 „ 

view appears to be wrong. The 
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the subject has been laid down in the case 
of ’lai Chandv. Girwar Singh (1) in which 
the various rulings bearing on the point 
have been considered and it has been held 
that, under the circumstances similar to 
those of the present case, if a plaintiff has 
established his title it lies upon the defend- 
ant who alleges adverse possession to 
establish his possession for more than 
12 years. J'he rule is thus summed up in 
the head-note* of the Allahabad case “The 
plaintiff who was the zemindar, sued to 
eject the defendant from certain land- 
\vithin tiie ambit of the plaintiff's zemin- 
dar i, alleging Ihal the defendant was in 
possession merely as a licensee. The defend- 
ant denied that he was a licensee, and 
claimed that he had acquired a title to the 
land in suit by adverse possession. The 
defendant, however, failed to prove that he 
had been in adverse possession of the land 
for more than 12 years. Held, that the 
plaintiff was entitled to succeed simply on 
the strength of his prima facie title as a 
zevmidar. It was not necessary for him 
logo further and prove that he had been in 
actual possession at some period within 12 
years previous to the commencement of the 
suit ’’ On the question of defendants’ 
possession both the Courts below have 
pnnciirrentlv held that the defendants had 
admitted the title of the plaintiff in 1915, 
and that it was not open to them to claim 

title by adverse possession. 

The result is that the appeal fails and is 
dismissed with costs. , ; 

Appeal dismissed. 

(1) .'>2 Ind. Cas. 3G(>; 41 A. fiGt); 17 A. L. J. 814. 
”**Head-note of 41 A. — [Ed.] 


OUDH CHIEF COURT. 

Second Civil Appeal No. U6 of 1925. 

November 25, l925. 

Present-— Mr. Justice Ashworth 
and Mr. Justice Raza. 

ABDUL RAHMAN— Appellant 

versus 

Babu FATEH NARAIN DAS and another 

— Respondents. 

Oudh Laws Act (XVIII of 1876), ss. 10, IS-Civil 
Procedure Code (Act V of 1908), s. 6.5--Auction-saU^ 
Proverty when vests in auction-purchaser— hale be- 
tween date of auction and confirmation— Pre-emption, 

riaht of— Notice, absence of, effect of. 

Property knocked down to an auction-purchaser at 
a Court-auction vests in the auction-purchaser from 
the date of the auction and not from the date of the 
conarmation of the sale. Such an auction-purchaser, 
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therefore, becomes entitled to a notice under ?. 10 of 
the Oudli Laws Act in respect of anv sale wliich 
takes place subsequent to the date of tlie auction and 
before the date of contirmation and if such notice is 
not given tp him he is entitled to pre-empt the sale, 
[p. 10A8, col. 2; p. 1010, col. l.j 

Second appeal against a decree of the 
Subordinate Judge, Unao, dated the 1st 
October 1924. modifying that of the ^lunsif, 
Safipurat Unao, dated the 28th January 
1924. 

Mr. Zahur Ahmad, for the Appellant. 

Mr. Rajeshwar Prasad, for the Respond- 
ents. 

JUDGMENT. — This second civil an- 
peal arises out of a pre-emption suit. Tlie 
plaintiff is Fateh Naraian Das, who is 
respondent No. 1 in this appeal. The claim 
for pre-emption is in respect of a sale 
effected by a sale-deed executed on 11th 
August 1922, and registered on 16th August 
1922, of a certain zemindari share by one 
Baqar, defendant No. 2, in the lower Court 
but no party to this appeal, in favour of 
Abdul Kahman, defendant No. 1 and ap- 
pellant. The plaintilf, Fateh Narain Das, 
based his right to pre-empt on the fact 
that he became a co-sharer in the village on 
the 27th September 1921 by reason of some 
share in the village being knocked down 
to him at an auction-sale held by a Court, 
which date was before the sale out of which 
the right of pre-emption is alleged to arise. 
The purchase by Fateh Narain Das at 
the auction sale was not confirmed until 
the 19th December 1922. It was the con- 
tention of the defendant No. 1, and the 
appellant ^in this appeal, that until con- 
firmation “took place, PMteh Narain Das 
had not acq\iired the position of co-sharer. 
The only question, therefore, which aiises 
in this appeal is whether property knocked 
down to an auction-purchaser is to be 
deemed to vest in that auction-purchaser 
from the date of the auction or from the date 
of the confirmation of sale. The lower 
Courts have relied upon s, 65 of the C. P. C. 
which runs as follows : — 

“Where immoveable property is sold in 
execution of a decree and such sale has 
become absolute the property shall be 
deemed to have vested in the purchaser 
from the time when. the property is sold and 
not from the time when the sale becomes 
absolute.” 

The appellant s Counsel, however, relies 
on s. 10 of the Oudh Laws Act (XVIII 

of 1876) read with the preripus sections and 
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s. 13. This section so read in effect pro- 
vides that when any person proposes to sell 
any property he shall give notice to persons 
having a right to pre-empt. If he fails to 
do this then any sucli person may brings 
suit to enforce his right to pre-emption 
after the transfer has taken place. He 
argues that even if an auction-purchaser 
has a right to claim on confirmation of 
auction-sale that the property vested in him 
from the date of the auction, this cannot 
place on a proposing vendor an obligation 
to give notice to a person who at the time 
was not owner. We hold that this argu- 
ment cannot prevail. The language of s, 
65 is a bar to any such argument. The auc- 
tion-purchaser is entitled when bringing a 
suit for pre-emption under s. 13 of the Oudh 
Laws Act to say, 

I was a co-sharer not from the date of 
confirmation of theauction sale in my favour 

date of that auction-sale.” 

If the enactment of s. 65 acts harshly on 

reason of the retrospective 
eirect that it gives to a sale certificate, pre- 
pared after confirmation of a sale, then the 
^medy is one for the Legislature. The 
Courts are bound to give effect to s. 55 as 
it stands. M e, however, are not disposed 
to hold that s. 65 can be deemed to be 
unfair to the vendor in such a case. It was 
held in Lala Gaya Parshad v. Misra Sidh 
GopaZ (1) and again in Zalim Singh v. 
Kalloo Singh (2) that an uncon firmed auct ion- 
sale did not vest in the auction-purchaser 
an interest or legal title which he could 
asseit against strangers, to the sale. A 
distinction was drawn in these cases be- 
tween the judgment-debtor whose properly 
was being sold by the auction-sale (and per- 
sons claiming through him) on the one hand 
and third parties on the other. It is doubt- 
ful whether this distinction was rightly 
drawn even before the enactment of s. 65 
of the present C. P. C. In the Privy 
Council case, Bhawant Kumar v. Mathura 
Prasad Singh (3) their Lordships of the 
Privy Council held, in respect of a sale 
on the basis of a mortgage, that the mort- 
gagee who himself purchased became owner 
from the date of the sale and not from the 
subsequent date of confirmation, and it was 

(1) 8 O. C. 202. 

(2) 10 O. C. 273. 

(3) 16 Ind. Cas. 210: 40 C. 89 at p. 102; 16 C. 

N. 98.>; 23 M. I,. J. .311: 12 M. L. T. 352; ri9I2) 31. 
r44: 14 Bom. L. R. 1046; 16 C. L. J. 606; 39 h 
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pointed out that it \vas impossible to hold 
that as. against certain person the sale \\as 
•ffectM from the date of the auction, and 
against other persons that it was enectea 
from the date of confirmation. Any way 
these rulings, as pointed out by the lower 
Appellate Court, are of no_^ 
since the enactment of s. G5. \\ hether the 

auction-purchaser is, until confirmation ot 
the auction-sale, the legal owner or meie y 
a person who is in the process of becoming 
an owner, there is little hardship in reciuu-- 
ing a vendor to give him notice, - o i 
must he given to him because whatevei 
his position, tlie law provides that fiom the 
date of confirmation of the sale he f^al be 
deemed to have been owner from t>‘e “^te 
of the sale. We the appel ant s 

appeal was rightly rejected by the lower 
Appellate Court and dismiss the appeal 

with costs. , ,. 

2 j- Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT* 

Mn'CELLANEOUS JUDICIAL CASE iNO. lO 

OF 1925. 

September 30, 1925. 

Present:— Uv. Findlay, Officiating J. 
SHRINIVAS— Judgment-DeEtor— 

gi II Applicant 
xiersus 

JAGANNATH— Deckee-Holder— 

Non-Appucani'. 

Limitation Act 'fur stiii- 

-Decree, ^mmLing wit- 

Btitutwn of names — Application j 

ntsses-Step-in^aid of in Art. 182 of 

the words “step-.m-aid oi construed as 

Sch.I to the Act must-be 

meaning some step } indeDendeiit and 

nature, but which of itself gn effective stage in, 

fresh start to, or marks a ne 

the execution of witnesses to 

An application for the of proceed- 

prove the assignment of £ .ug assignee in 

fngA for -bstituti.n of^ the name ^ , 

Blll^rt-aid of execution, [p,. 1 ®^“' Lai 61 Ind. 

132, die- 

seated from. 


Api)licalion for review of an ojder of 
the Judicial Commissioner 

vinces, in Civil Revision No. 33 of lJ-4, 
dated ’the 12th December 1924. 

Mr. D. IF. Kathale, for the Applicant 
Mr. M. D. Khandekar, for the Non-Appli- 

^^ORDER*— This is an application for 
review of my predecessor Baker, J. C. s 
order in Civil Revision No._ 33 of 1924. 
The facts of the case are sufficiently clear 
from the order in question. The only 

point involved in this case relates to the 

applicatiun dated the 3rd January 1920 
That application Baker, J. C., considered 
to be one for substitution of names. It is 
admitted by both the parties in the present 
proceedings that my predecessor erred m 
supposing the application to be one of the 
kind described. The application for sub- 
stitution of names had been made on 24Ui 
March I91V). The Court ordered notice to 
issue and 3 days later process-fee for 
notice was paid by the assignee. The 
next stage was the application of Jicl 
January 1920; this was admittedly an ap- 
plication for issuing proceM to a witness 
lo prove the assignment. The only ques- 
tion which remains, therefore is "’he lur 
this application can be held to constitu.e 
a step-ill-aid of execution within the mean- 
ing of Art. 182 (5) of the First Schedule to 

the Limitation Act. „„„ 

It has been urged on behalf of the non- 
applicant that the application for isave 
of process to a witness falls within Art. 
Itj2 (5) of the First Schedule to the Lirnita- 
tinn^ Act In Ambica Pershad Singh v. 

Surdhari Lai (L an application to a Court 
to issue a proclamation of sale m respect 
of property already attached in execution 
of a decree, was held to fall within the 
provisions quoted. Similarly Vinara- 
nhavalu Naidu v. Srimvasulu Naidu (2) 
the filing of a “ batta memorandum ask- 
ing for^the issue 6f a sale proclamation 
«ns similarly construed. In Muhammad 
"tldtu A/ian V. Lata Misri Lai (3). certain 

rtrnnei'tv having been attached ih execution 

iri Tecvee, and a third party carn6 for- 
ward and objected that the property was 
hiq in the consequential proceedings the 
decree-holder applied to suinmon witnesses 
obviously for the purpose of resisting the 


Dnotjoouiiy ^ 7 *j}J \faiuCKCnanu \ . 

Ind Jnr 4G0; 1 Ind. Dec. (K. b .) »3H, Aiam 

Jiacha, 25 B. p; 3 Bom L. R. -75. ^ j 

Singkw Surdhari Lai. Kaidu, . 

6U and VijiarayAavaZu Naidu y.bnntiasui 

58 M. 399, referred to. 


(1) 10 C- 651: 5 Ind. Dec. (N. s.) 569. 

S M lid. Cas. 524; 19 A. L. J. 843; (1922) A. I. R. 
(A.) 432. 
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claimant's objection. This application was 
held to constitute a step-in-aid of execu- 
tion of the kind contemplated. In the 
present case it has been urged that the 
position is really a stronger one on behalf 
of the non applicant. The process, which 
he desired to issue to a witness, was for the 
express purpose of proving the assignment 
under which he claimed to execute the 
decree in question. Unless this was estab- 
lished the execution proceedings would 
necessarily have failed. The very object 
and sole purpose of the application, it is 
urged, was to further the execution pro- 
ceedings and, therefore, it must be consi- 
dered as a step-in-aid of execution. It is 
urged, however, on behalf of the appli- 
cant in view of the decisions in Prahha- 
cararoic v. Potannah{\},ChunderCoomar Roij 
V. Bhogobutty Prosunno Roy (5j and Malulc- 
chand v. Becha (Gj that an application 
like the one we are concerned was not 
one in which proceedings are commenced 
but was one of an incidental kind made 
during the proceedings and does not, 
therefore, constitute a step-in-aid of execu- 
tion. 

With all respect to the learned Judge 
who decided the case in Muhammad Siddiq 
Khan v. Lala Misri Lai (5) quoted it seems 
to me impossible to accept the view therein 
enunciated as a correct one. It is indeed 
no easy matter to give a correct defini- 
tion of what the words “ step-in-aid of 
execution” in Art. 182, cl. (5) are meant 
to cover but it seems to me at least that 
these words cannot cover a subsidiary 
and incidental application like the one we 
are concerned with made in the course of 
an already pending proceeding. Were 
the non-applicant’s position to be accepted 
each and every incidental application for 
the summoning of a witness or even for 
the production of a document and the like 
would in itself furnish a fresh starting 
point for limitation even although such 
application was made in the course of an 
already pending proceeding. For my own 
part I am unable to put such an extra- 
ordinarily wide and liberal interpretation 
on the provision in question and I opine 
that the w'ords ” step-in-aid of execution ” 
must be construed as meaning some step 
which, is not of an incidental nature, but 

(4) 2 M. 1:3 Ind. Jur. 208; 1 Ind. Dec. (n. s.) 273. 

(5) 3 U. 235; 1 O. L. R. 23; 2 Ind. Jur. 460; 1 Ind. 
Dec. (k. s.) 738. 

(.6) 25 B. 639; 3 Bom, L. R. 275. 


which of itself gives an independent and 
fresh start to, or marks a new and effec- 
tive stage in, the execution proceedings. 
Neither requirement can be postulated or 
the present application. The proceedings 
for substitution of names were already in 
progress and the application for the sum- 
moning of a witness registered no new or 
novel stage therein. It follows, therefore, 
that the application of 3rdJ January 1920 
did not give a fresh start for limitation. 
The application of 4th November 1922 was, 
therefore, time barred. My predecessor’s 
order dated 12th December 1924 is accord- 
ingly re-called and application for revision 
(Civil Revision No. 33 of 1924) is, there- 
fore, dismissed : applicant Jagannath 
therein must bear the non-applicant Shrini- 
vas Ramchandra’s costs. As regards costs 
of the present review application I order 
them to be borne by the parties as in- 
curred. 

R- B. Application allowed. 


OUDH CHIEF COURT. 

First Civil Appeal No. 30 of 1924. 

November 23, 1925. 

Present: — Mr. Stuart, Chief Judge, 
and Mr. Justice Hasan. 
Thakurain DHIRAJ KUNWAR 
— Plaintiff — Appellant 


versus 

CHANDRIKA PRASAD and others — 
Defendants — Responde.vts. 

Pardanashia lady — Compromise, when binding - 
Burden of proof. 

In order that a compromise entered into by a 
pardanashin lady should be held binding upon her 
it is sufficient to show that the general result of the 
compromise was understood by her and that people 
disinterested and competent to give advice with a fair 
understanding of the whole matter, advised the lady 
that the deed should be executed, [p. 1051, col. 2J 

Appeal against the decree and judgment 
of the Subordinate Judge, Fyzabad, dated 
the 30th April 1924. 

Mr. Ali Muhammad, for the Appellant.,,'^ 

Mr. J, K. Banerji, for Respondents Npe. i 
to 4. 

JUDGMENT.— This is a plaintiff’s 
appeal. The facts are these. The plaintiff 
Thakurain Dhiraj Kuar a Hindu widow had 
with her deceased husband executed a deed 
of mortgage on the 21st June 1906. After 
her husband’s death, a suit was instituted 
on the basis of this mortgage against her. 
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This suit was filed on the 16th December 
1918 tend on that date the amount due under 
the'dided of mortgage had risen toKs, 4,75/--l. 
TMiplaintiffs in that suit eventually com- 
pitinrised with the lady and she signed on 
the 20th February 1S20 a compromise by 
which the plaintiffs agreed to accept 


WlllCll tAlw I iiaiAA Cilice 

lls. 3,000 with certain costs and interest in 
full satisfaction of their claim. She agreed 
to pay this amount to them. In the event 
of failure the mortgaged property was to 
be brought to sale. A decree was 
in terms of the compromise. The plaintin 
has not satisfied that decree, and when 
execution was sought under it, she institut- 
ed the suit out of which this appeal arises 
on the 15th November 1923 to set aside the 
deed of compromise on the ground that its 
execution had been obtained by fraud, tiie 
sole evidence produced by her was her o\\n 
statement on solemn affirmation In tiie 
witness-box she never attempted to show 
the nature of the alleged fraud practised on 
her. She made statements ^yluch were 
absurd and incredible to the effect that she 
had no knowledge of the suit or the dee o 
mortgage, although she admitted having 
si^ed the compromise. She could give no 
re^on as to why she signed the compromise. 
She admitted that an independent membei 
of the legal profession had brought Ui 

compromise to her to sign 
that this gentleman had not even told he 
what the compromise was about, let s e 
signed it. The evidence on the other side 
was the evidence of this gentleman i ^ 
Naim Ullah. It is to be noted 

not a Counsel in the suit on the «ate 

mortgage. When Ih® ® 
suit had himself put forward the 
for a compromise, Mr. Naim ^ • 

asked by the Court to take the comprom se 
to the lady and get it signed after explain 
ing ittoLr. Mr. Naim Ullah is convinc- 
ed that he did explain the conjents of the 

compromise to her to the best of his , 
bht after the lapse of 4 years he "'as natural- 
ly phable to re-collect exactly what had 

happened. What he stated 

was that he thoroughly 

duties in this respect, and 

ed that he must have carried out h is duties 

though after 4 years he could no 
definitely as to what he had done. 
be noticed that he reported ^ j 

that the contents of the coinpiom . 
been read to the lady and explaine , 
fully. The learned Subordinate Juage 


rightly, in our opinion, accepted the evi- 
dence of Mr. Naim Ullah as absolutely re- 
liable and rejected the evidence of the lady. 
It is unnecessary to touch at length upon 
the law beari* g on the case. Their Lord- 
ships of the Privy Council have laid down 
Biillicientlv in Siinitabala Debi v. Dhara 
Sundari l)ebi Chowdhurani (1), the general 
principles liiat should guide a Court in 

such a case. They say at page . 

‘Tt is sutficient that the general result of 

the compromise should be understood, and 

that people disinterested and comijeteiit to 

srive advice should, with a fair understand- 
fng of the whole matter, advise the lady that 

the deed should be executed ” 

Now here Mr. Naim I llah was not there 
to‘<nve advice but simply to explain the 
terms of the compromise, 'fhe wording of 
the compromise is in very simplei/nn/ustam 
comprehensible to any body and the lady 
must have thoroughly known what she was 
doing. Nor these reasons we dismiss the 

appeal with costs. • j- • j 

' ,, Appeal dismissed. 

17"): 2 U. I' i-- (P. .. (L C ■). 
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madras high COURT- 

CiviL Miscellaneous Second Appeal 

No. 57 or 1923 
April 13, 1925. 

Present— Mr. JusticeWallace. 
THUTTA VENKATAS WAMI-PETiTioNEa 

— Appellant 
versus 

VISSAMKSETTI KOTILINGAM and 
anothek — Counted- Petitioners 

Respondents. 

Civil Procedure Code (Act V of WOS), 0 AX/, r. S 

Decree-Composition between decreedtolder and 
debtor to accept percentage of debt whether 

(^djjistmeni j decree-ho der m a compoBitioa 

. A" ''‘^Xrent-deb J 1^8 creditors generally 

^^^^“r.!»n?a^i>erMntage of his decree debt in full satis- 
facdou of thewhole^debt amounts to an adjustment 
faction can be recorded under (). XXI, 

C., as an adjustment of the decree, [p. 1053, 

“Veerappa Chettiar v. Ainmugam Poosari, 17 M. L 
j O-Tand Periatambi Vdayan f j 

51.109^8 11. L. J.51-, 7 lud. Dec. (n. s.) 046, relied 
““ Appeal against an order of the C.W Oj 

the Subordinate Judge, Kistna at l.'lloi 



THDTTA VENKATASWAfiir V. 

^ j 1922, against an order 

of Uie Court of the Principal District Munsif. 
Dllore, dated the 25th Pebruary 1922 in 

I A. No. 4236 of 1921, in O. S. No. 667 of 
1921. 

-Mr. V, Govindarajachari, for the Appel- 
lants. 

Mr. V. Suryanarayana, for the Respond- 
ents. 

JUDGMENT. — The question for deci- 
sion in this appeal is whether an agreement 

in a composition by his 
.ludgment-debtor with his creditors general- 
ly to accept a percentage of his decree-debt 
in full satisfaction of the whole debt is an 
adjustment which can be recorded under 
D. NXI, r. (2) as an adjustment of the decree 
The lower Appellate Court has held that 
it could not be recorded, and tiie appellant 
(the judgment-debtor) appeals. 

The respondent who is the transferee 
from the original decree-holder at one stage 
of his argument challenged the existence of 
any composition, but both the lower Courts 
have held on the evidence that there Avas a 
composition between the judgment-debtor 
and his creditors, under which they agreed 
some of them to accept 75 per cent, of their 
debt and some 80 per cent, in full satisfac- 
tion, and the present decree-holder was in 
the latter class. He had filed an execution 
petition for the whole decree amount on 
14th September 1921, but dropped it after 
the composition agreement. It is quite clear 
that he was a party to that mutual agree- 
ment. That the present transferee respond- 
ent was also aware of the composition is 
clear from the fact that the sun'i for Avhich 
the decree was transferred to him was not 
the full amount of the decree, but practical- 
ly the amount which the decree-holder 
under the composition had agreed to take. 

This composition was in October 1921, 
about one month after the decree. On I8th 
Nhi^embqr 1921, th.e judgment-debtor, the 
appellant deposTted into the first Court the 
amount due to this decree-holder under the 
adjaslment on the footing of the decree, 
t^'atTs', 80 per cenl of the full. amount due! 

It appeafq fropi the eyidence that the money 
was first tendered to the decree-holder but 
he said that he had already transferred the 
de6r^ to the pr^^et\Hi first respondent, it 
does not appear that the money then 
tendered to the first respondent, but it was 
paid into Court by the judgment-debtor on 
18th November 192 1, along with his applica- 
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tion to record satisfaction, to whicb^applica- 
tion both the original decree-holder an(;l.the 
transferee were made parties. This deptj<it 
was menlionedby the judgment-debtor injis 
affidavit in the I. A. dated 16th Noveiifc- 
1921 and this fact Avas not controverted 
either by the decree-holder or his transferee. 
I am asked to remand the case for a findipg 
as to the tender but it is unnecessary since 
to the knowledge of both these parties, the 
money AA*as deposited into Court for pay- 
ment to the party entitled to execute. If 
the adjustment therefore can be pleaded as 
a bar in execution, the amounj; Avhich the 
decree-holder had agreed to accept in full 
discharge of the decree Avas paid into Court 
on 18th November 1921. No time Avas fixed 
under the composition for payment,^ but one 
month after the composition is celrtainJy a 
reasonable time. 

That a mutual agreement by creditors 
to accept a less sum than their full delfts 
in full discharge of their debts is an 
enforceable contract in this counijy is 
not, I think, open to doubt. Tlie ij]us- 
trations to s. 03 of the Indian Contj:act 
Act seem to me to make this clear. 
On the other side, it is argued that that sec- 
tion itself implies an original contract to 
Avhich there, Avas a promisor and a promisee ; 
but I do not think the language used must 
necessarily import more than an ordinaiy 
obligation and implied promise of a debtor 
to payback his creditor. Illustrations (6) 

(c) and (e) are, so far as appears from the 
language used, ordinary debts and not 
debts due under any contract. When the 
illustrations allude to a specific contract 
debt, it is so specifically stated— see illustra- 
tion (d). Illustration (e) is practically conclu- 
sive for the purpose of this case, that such 
a composition with creditors is an enforce- 
able contract, though in thr case of illustra- 
tions (6) and (c) there may be no new con- 
tract created, and though until actual tender 
of payment, it may be still open to the 
creditor to refuse to accept part-paymeotijk 
full satisfaction, a case analogous to lhafrff ^ 
the decision of the Calcutta High Court re- 
portedas Debendra Narain Sinha y.Sourin- 
dra Mohan Sinha (1). In the case of illustra- 
tion (e) there is a fresh contract for A\*hich 
there is consideration, namely, the agree- 
ment of other creditors also to be content 
with part-payment and thus release mone^ 
for the discharge of other debts, 

(1) 24 lad. Gas. 391. 
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Now, if that is the position in the case of 
an ordinary debt, I iail to see how it is 
changed when the debt is embodied in a 
decree. In either case, the arrangement 
is an adjustment of the debt due, though 
it cannot be enforced unless certihed 
[vide Veera^pa Chettiai' v. Arumugam 
Possari (2)^ and the ratio decidendi of 
Periatamhi Udayan v. Vellaya Goundan (3)] 
and payment in terras of the adjustment 
will be under the terms of its full satisfac- 
tion for the debt. It is contended that par- 
ties to a decree cannot vary their decree 
right. This seems tantamount to saying 
that there can be no adjustment of a decree. 
Adjustment is clearly not the same thing as 
satisfaction. If r. 2 of O. XXI meant to 
say that the decree is otherwise satisiied m 
whole or in part it would have said so. 
Adjustment is some method of settling the 
decree which is not provided for in the 
decree itself. If the decree-homer can sti 1 
execute 'the decree in full in spite of the ad- 
justment, then there has been no adjust- 
ment at all. This seems to me, therefore, 
clearly a case to which O. XXI, r. 2 applies. 

The respondent, however, further pleads 
that the decree-holder is entitled to resile 
from the adjustment if he likes, and that, 
if he resiles, then the decree has not been 
adjusted, to use the words of the rule, to 
the satisfaction of the decree-holder . As 
noted above, such a result may be permis- 
sible when there has been no mutual com- 
position between the judgment-debtor and 
the oreditora ; but when there is this com- 
position it is not open to a single creditor 
to resile from the fresh contract, ine re- 
spondent contends that, even if that be so, 
the method of enforcing the contract on 
him is not by forcing him to abide by 
the execution proceeding but by leaving 
the judgment-debtor to sue him for dam- 
ages for breach of contract; 
the view that the lower Appellate Court 
has taken. If this fresh contract is as I hold 
an adjustment of the debt I cannot see why 

such an adjustment should not be 

That is the purpose of the rule, unless the 

unfortunate debtor, after he 
composition is then thrown into the position 
of having to sue any and every creditor who 
ohooses to resile from the An 

adjustment of that sort ^culd b 
than no adjustment at all. The adjustmen 


(2; 17 M. L. J. 527. 
(3) 21 M. 400; 8 M- 
610. 


L J. 51; 7 Tad. Dec. (x. a ) 
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when made was “to the satisfaction of the 
decree-holder", and that is what ismeant by 
these words when used in tlie rule. 

The next point taken is that the tender 
was not made to the transferee and that 
it will not bind him. This again cannot 
be upheld. The transferee succeeds to 
the contract made by his transferor and 
is bound to accept whatever the transferor 
was bound to accept. In this case I think 
it is clear that the decree-holder agreed 
under a mutual composition scheme to 
accept payment of 80 ])er cent, of his 
debt in full satisfaction of his debt, if 
paid within a reasonable time; and the 
money was paid within a reasonable time. 
This, therefore, was an adjustment of the 
debt tantamount to full satisfaction of the 
decree, and the judgment-debtor is entitl- 
ed to plead that as a full defence to 
any execution application and to have this 
full satisfaction recorded under O. XXI, 
r. 2. 

1, therefore, reverse the order of the 
lower Appellate Court and restore that of 
the District Munsif with costs here and in 
the lower Appellate Court. The trans- 
feree decree-holder may draw out the money 
deposited by the petitioner in the first 
Court. 

V. N. V. 

2 . K. Appeal allowed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Miscellameous Application No. 63 

OF 1924. 

April 7, 1924. 

Present:— U t. Neave, A, J. C., and 
Mr. Kendall, A. J. C. 

The national BANK of UPPER 
INDIA, Ld., LUCKNOW, in liouidation 
— Jcogment-Debtor — Applicant 

vei'sus 

GOPAL DAS AND ANOTHER — DeORBE- 
Holders— Opposite Party. 

Companiet Act (Vll of WIS), ss. 100,207, 216^- 
Voluntary liquidaticn—Suit tnstituled by Company 
htfori liquidation— Decree for costn ayainst Company 
after liquidation— Execution of decree, stay of— Power 
of Court. 

The Court has power, under s. lG9,oi the Companies 
Act, read with ss. 207 and 215 of the Act, to make an 
order staying proceedings taken in execution of a 
decree against a Company Svhifch Ifi the eburae 
volimtary liquidation, [p. 1054, col'. 1.] 
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Where in a- suit instituted hy a Company Ion" 
before it ^oes into liquidation, a decree for costs is 
made against the Company after it goes into liquida- 
tion, the liability of the Company in respect of such 
decree should not ordinarily be treated in a dilTerent 
way from the other liabilities of the Company and 
the decree-holder should not be allowed to execute 
the decree, against the Company and must prove for 
Ids claim with the other creditors of tlie Company in 
the liquidation i)roceedings. [p. 1054, col. 2.] 

Application, under h. 215 of the Indian 
(''ompanies Act, for stay of execution pro- 
ceedings in the Court of the Subordinate 
Judge, Lucknow. 

Messrs. .V. C. Dutt and Ilargovind Dayal, 
for the Applicant. 

Mr. Jai KrisknaTandaii, for the Opposite 
Party. 

JUDGMENT. — This is an application 
under 3 215 of the Indian Companies Act 
of li)13, made by the liquidators of the 
National Bank of Upper India in the 
following circumstances : — 

The Bank went into voluntary liquidation 
and appointed liquidators. The resolution 
to go into voluntary liquidation was passed 
on 6th May, 1923. Before that date however, 
on 19th December 1921, the Bank had 
instituted a suit against the opposite party, 
which suit was dismissed in October, 1923, 
and a decree for Rs. 1,279-1-9 costs, was 
given against the Bank. These decree-holders, 
therefore, have applied for execution of their 
decree and we are asked to stay the procee- 
dings in order to protect the assets of the 
Bank for the other creditors. It is pointed 
out that the Court has power under s. 169 of 
the Act to make such an order in the case of 
a compulsory liquidation and it is argued 
that that section read with ss. 207 and 215 
makes it clear that the Court has similar 
powers in voluntary liquidation. 

Nothing' has been urged against this 
proposition, which is undoubtedly correct. 
The application has however been contested 
on the ground that the order for the pay- 
ment of costs was not passed until after 
the Bank had gone into liquidation, audit is, 
therefore, urged that the decree-holders have 
a right to execute their decree. In support 
of this contention, reference has been made, 
not to any Indian decisions, but to certain 
English equity cases published in Ex 
parte Levick (1) and Madrid Bank v. Pelly (2). 
In the former of these, the liquidators repre- 
senting the creditors endeavoured to increase 
the assets of the Company by bringing 

(1) (1867) 5 Eg. 69; 17 L. T. 237; 16 W. R. 102. 

(2) (1869) 7 Eq. 442; 21 L. T. 13. 


certain actions which failed and it was de- 
cided that they should pay costs. Jn the 
latter case the facts were different but it 
was decided in flie particular circumstances 
that the costs liad to be paid by the liqui- 
dators out of the assets, and not merely to 
be proved in the winding up proceedings. 
In the present instance the suit was enter- 
ed on by the Bank long before it went into 
liquidation, and it cannot be said that t^e 
action was taken on behalf of the creditors 
of the I5ank, and it was certainly not taken 
by the liquidators. It is true that the decree 
for costs was given after the Bank had 
gone into liquidation, but the liabilty on 
account of which these costs were decreed 
against the Bank occurred before the liqui- 
dation. There is no reason, tlierefore, why 
this liability should he treated in a different 
way from the other liabilities of the Bank. 
We, therefore, allow the application and 
order that the execution proceedings be 
stayed. The opposite party will have to 
prove for their claim with the other credi- 
tors of the Bank in the liquidation pro- 
ceedings. The applicants will receive their 
costs in regard to these proceedings in this 
Court from the opposite party. 

z. K. Application allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1741 of 1924. 

January 22, 1925. 

Present : — Mr. Justice Campbell. 
SURAIN BINGH — Defendant — 

Appellant N; 

versus ■ ■ . 4^ 

BABU AND dTHEHS — PLAINTIFFS— , ; 

Respondents. 

lli^du Law — U inor*— Guardian, natural, powtr of, 
to alienate minoj''s property-^XeCessity — Benefit of 
estate. , ' 

'The natural. guardian of a Hindu minor has power, 
in the management of the minor s estate,. to mortgage 
or sell any part thereof in case of necessity pr for the 
benefit of the estate. ' . ’ * 

Second appeal from a decree of the Dis- 
trict Judge, Amritsar, dated thelUhJuOe 
1924, reversing i that of the Sub- Judge, 
Amritsar, dated the 10th May 1924. 

Mr. Nihal Chand Mehra^ for the Appel- 
lant. , 

Mr. Chiman Lai Gulati, for the Respond- 
ents. 
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JUDGMENT.— This second appeal 
arises out of a suit by a minor for posses- 
sion of land which ■was sold by his mother 
acting as his guardian. 

The first two issues framed by the Trial 
Court were as follows ; — 

(1) Whether the land was sold by the 
mother of the plaintiff for the benefit of the 
minor ? and 

(2) Incase issue No. 1 is proved, is the 
s&ld void ? 

The Trial Court held that out of the 
ostensible consideration for the sale Ks. 230 
were set off by the vendee against the 
amount due on a previous mortgage which 
was for the benefit of the minor. Ihe 
Court held that the mother had no right 
to convey any right or interest in the im- 
moveable property of the minor plainiift 
and that the sale was void. Nevertheless 
the plaintiff was ordered to pay Ks. 230 
before obtaining possession of the land.^ 
Both parties appealed to the District 
Judge who declined to go into the ques- 
tion of necessity for the sale or of benefit 
to the minor, but on the strength of the 
Privy Council ruling in Imambandi v. 
Mutsaddi (1) accepted the plaintiff s appeal 
and decreed his claim for possession with- 
out payment of anything. 

The rule laid down by their Lordships 
of the Privy Council was one to be applied 
solely to Muhammadans and was based 
upon a consideration of Muhammadan Law. 
The present minor is a non-Muhammadan, 
and his learned Counsel before me is 
unable to cite any authority for the pro- 
position that the Muhammadan rule must 
be applied aalso to non-Muhammadans. 

The ordinary rule stated in para. 440 of 
Mulla's Hindu Law is that the natural 
guardian of a Hindu minor has power, m 
the management of his estate, to moit- 
gage or sell any part thereof in case of 
necessitv or for the benefit of the estate. 

The decision of the learned District 
Judge must be set aside. I accept the 
appeal and return tiie case to him for le- 
decision. Costs will follow the event. 

R L 

2 . K. Appeal accepted. 


(1) 47 Ind. Gas. 513; 45 C. 8/8; M L. J. 12- lb 
A. L. J. 800; 24 M. L. T. 330; 28 C. 1^- 
W. N. 50; 5 P. L. W. 276; 20 Bom. h. R 1022; (1919). 

M. \V. N. 91; 9 L. W. 518; 45 LA /3 (P. C.). 


SHEO BAKSH. 

OUDH CHIEF COURT. 

Second Civil Appeal No. 322 of 192.1. 

November H, 102.5. 

Present : — Mr. Justice Missra. 

Sheilcsh MOHAMMAD AQIL— 
Plaintiff — Appellant 

versus 

SHEO BAKSH and others— Defendants — 

Respondents. 

Landlord and tenant- Ejectment — Wajib-ul-arx cm- 
poxceriivj landlord to eject tenant on “qasur,” effect 
of^Criminal complaint by tenant against landlord, 
whether justifies ejectment. 

A custom recorded in a wojib-nl-arz tliat a laml- 
lord would be entitled to ejecta raiyat the latter 
was guilty of any "yasur" cannot be enforced. 

If a tenant who lias a grievance against a landlord 
files a complaint against the latter in a criminal 
case Ids act cannot be considered as amounting to a 
"ijasur" making him liable to ejectment under such a 
clause in a wajib-ul-arz as the above. 

Second appeal against a decree of the 
Subordinate Judge, llardoi, dated the 1st 
May 1914, conlinning that of the Munsif, 
llardoi, dated the 22nd May 1922. 

Mr. Ihjder Husain, for the Appellant. 

Mr. S. A. Btlgrami, for the Respondents. 

JUDGMENT. — This appeal arises out 

of a suit brought by the plaintiff-appellant 
for ejectment of the defendauts-respondents 
from their residential house in village 
Gandanpur, District llardoi, of which the 
appellant is zemindar and the respondents 
are his riyayas. The allegation on which 
he desires the ejectment of defendants-re- 
spondents is to the effect that the defend- 
ant No. 1 filed a false complaint against 
him (the zemindar) in a Criminal Court and 
thereby committed a “ qasitr ” (fault) 
within the meaning of the term as used in 
Wxewajih-ularz. , 

Both the Courts below have dismissed 
the plaintiff 3 suit on the ground that the 
defendant was not guilty of any ''qasur", 
and even if a custom to that effect was 
recorded in the wajib-uharz, it was indefi- 
nite and unjust and could not be enforced 

in a Court of Law. 

In second appeal it is contended that 
this view taken by the Courts below is 
incorrect. I am in entire agreement with 
the Courts below that the custom mentioned 
in the wajib-ul-arz cannot be enforced and^ 
that if a tenant (rii/aya) has a grievance 
against the landlord and files a complaint in 
a Criminal Court his act cannot be consider- 
ed as a “ qasur ’* making him liable to eject- 
ment. If such were the case then the 
riyaya would purely be at the mercy of the 
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zemindar. The way before the landlord 
in such a case is clear. If a false case has 
been bought against him by one of his 
tenants he can bring a suit against him for 
damages on account of malacious prosecu- 
tion. No landlord can be given the power 
to determine whether a particular act of a 
tenant is a.''qasur" or not. If that were 
so then the determination of the question 
would be purely in the hands of a zemindar 
and it would obviously be unjust to place 
such a power in the hands of a landlord. I 
have never seen such a clause being en- 
forced in this Province. I find no force 
in the contention put forward on behalf of 
the appellant. The suit was rightly dismis- 
sed by the Courts below. 

The appeal fails and is dismissed with 
costs. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Appi5Al against Order No. 380 of 1923 
AND Civil Revision Petition No. 403 of 

1924. 

August 25, 1925. 

Present: — Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 
MCTHUVEERASWAMI NAYDU and 
OTHERS— Defendants Nos. 2 and 4 and 
Respondents Nos. 1 and 3 — Appellants and 

Petitioners 

versus 

V. T. A. L. ANNAMALAI CHETTIAR and 

OTHERS — PetITIONER-A-ND RESPONDENTS NoS. 2 

AND 4 — Plaintiff No. 54 and Defendants 
Nos. 3, 5 AND 0— Respondents. 

Execution of decree — Transfer of decree for execu- 
lion — Application to bring legal representatives of 
deceased judgment-debtor on record— Dispute, deter- 
mination of — Limitatioiiy plea of — Jurisdiction of 
Court that passed decree. 

Questions relating to a dispute as to who are the 
legal representatives of a deceased judgment-debtor 
and whether the decree is barred by limitation must 
be determined by the Court which passed the 
decree before it transfers the decree to another Court 
for execution. 

Swamviatha Ayyar x.Vaidyanatha Sasfri, 28 M. 
466; 15 M. L.J. 116 {F. B.) and Rajilagiripathy v. 
Bhavanisankaran. 80 Ind. Cas. 103; 19 L. W. fioO at 
p. 052; 47 M. L.J. 4; (1924) M. W. N. 527; 47 M 641; 
(1924) A. I.K. (M.) 673, relied on. 

Appeal against a decree of the Court of 
the Subordinate Judge, Madura, dated the 
8th August 1923 and made in E. A. No. 108 
of 1923, in 0. S. No. 28 of 1909 and petition 
presented alternatively under s. 115 of Act 
V of 1008 andj 8» 107 of the Government of 
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India Act praying the High Court to revise 
the said order of the Court of the Sub- 
ordinate Judge, Madura, 

Messrs. B. Sitarama Rao and S. R. 
Muthuswamy Iyer, for the Appellants. 

Mr. M. Subharaya Iyer, for the Respond- 
ents. 

JUDGMENT. -The lower Court with- 
out dealing with the objections raised has 
made an order directing the decree to be 
transferred to another Court. The applica- 
tion was to bring on record the legal re- 
presentatives of certain deceased parties 
and to transmit the decree to another Court 
for execution. Notice was not served on 
all the persons on whom it should have 
been served. Defendants Nos. 4 to 6 
raised the objection that they were not the 
legal representatives of defendants Nos. 1 
and 7. The learned Judge observed: “In 
the natural course they will be the legal 
representatives of defendants Nos. 1 and 
7." In this he is not correct. If the first 
defendant had left a widow for instance, 
defendants Nos. 3 to 6 would not be his 
legal representatives in respect of his per- 
sonal property. The learned Judge ap- 
parently did not bring to bear his mind 
upon the question, as he left it to be decided 
by the Court to which he directed to be ■ 
transferred. 

Another plea put forward raised a ques- 
tion of limitation. Even this the Judge 
did not deal with. 

In our opinion the objections must have 
been considered by the Judge. The qfues- 
tion as to who are the legal representatives 
must be decided by the Court -which pass- 
ed the decree. See Swaminatha Ayyar 
Vaidyanatha Sastri (1). Whether the 
decree was barrrd by limitation or not is 
also a question to be determined by the 
Court which passed the decree. See 
Rajilagiripathy v. Bhavanisankaran (2). 

The order is set aside and the lower 
Court 13 directed to deal with the applica- 
tion according to law. 

No order is necessary in the civil revi- 
sion petition. 

We make no order as to costs in either 
case. 

V. N. V. Order set aside. 

z. K. 

(l) 28 M. 466; 15 M. L. J. 116 (F. B.). 

(2> 80 Ind. Cas. 103; 10 L. W. 659 at p. 652: 47 
L. J. 4; (1924) M. W. N. 527; 47 M. 641; (1924) A. I. B. 
(M.) 673. 
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Abatement of sult-Dcath of 
action, whether survives. See C. 1 . C., UUs, 

Acts— General. 

Act 1S59~X11I. See Workman's Brkach of Cok- 

TRACT Act. 

1860— XLV^ See Pknal Codk. 

1861— V. Sec Police Act. 

1863— XX. See Religious Kndowments Act. 

1805— X. See Succession Act. 

1857—111. See Public Gambling Act. 

lgC9— IV. See Divorce Act. 

1870— VII. See Court Fees Act. 

1872—1. See Evidence Act. 

1872— IX. Sec Contract Act. 

1873 — V. See Government Savings Ranks act. 

1877— 1. See Specific Relief Act. 

1878— 1. See Opium Act. 

1878— XI. Set Arms Act. 

1882— II. See Trusts Act. 

1882— IV. See Transfer op pROPEim Act. 

1882— V. See Easements Act. 

1882— XV. Sec Presidency Small Cause CouRTa 

1887— VII. Sez Suits Valuation Act. 

Act. 

1837— IX. Set Provincial Small Cause Courts 

Act. 

1890— IX. See Railways Act. 

1893— IV. Sec Partition Act. 

1897— X. Set General Clauses Act. 

1898_v. See Criminal Procedure Code. 
1899—11. See Stamp Act. 

1903— XV. See Extradition Act. 

1907— III. See Provincial Insolvency Act. 

1908— V. See Civil Procedure Code. 

1808— IX. See Limitation Act. 

1908— XVI. See Registration Act. 

1909— III. See Presidency Towns Inbol\bncy 

Acn\ 

1011— XII. See Factories Act. 

1913— VII. See Companies Act. 

19U— Vlll. See Motor Vehicles Act. 

1918- IK. See Soldiers (Indian) (Litigation) 

\CT. 

1920— V. See Provincial Insolvency Act. 

• 1922— XL Sec Income Tax Act. 

2924—11. See Cantonment Act. 

Acts— Bangal. 

1847— IX. See Bengal Alluvion and Diluvion 

185?— XXXI. See Bengal Alluvial Land 

Settlement Act 

- 1853-XI. See Bengal Land Revenue Sales 

Act 

1668-lV. See Bengal Alluvion Amendment 

Act* 

1800 -VIII. See Landlord and Ten'ant PbocE' 

DUKE Act. 


Acts Bengal--couchl. 


Act 1885 
1007 


1920- 


VIII. See Bengal Ten.\ncy Act, 

II See Kasters Bengal and Assam 

Disorderly Houses Act. 

1913— III. See Bengal Public Demands 

RECOVEEiY Act. 

HI. Sec Calcutta Kent Act. 

Xlll Sec Calcutta Suppression of Im- 
moral Traffic Act. 

Acts Bihar & Orissa. 

1911-I1I. See JiiARiA W.UKR SUPPLV At r 

1920— IV. See Bihar and Orissa Mining 

Settlement xVct. 

Acts-Bombay. 

1879— V. See Bomb.vy Land Revenue Code. ^ 

1879-*XVII. «S’ee Dekkhas Agriculturists 

Kklief Act. 

1S87_1V. See Bomb.vy Prevention of Gambling 

Act. 

1001— I See Bombay General Clauses Act. 
1918-11. See Bomiiav Kent iWah KestbictionbI 

Act. , 

1920~V1I. See Bombay Public Conveyances Act. 
1922— IV. See City of Bombay Police Act. 

Acts— Burma. 

1920-11. See Rangoon Rent Act. 

1922 VI See Rangoon Municipal Act. 

1922— XI. See Burma Courts Act. 

Acts— C. P. 

1898-XI. See C. P. Tenancy Act. 

1917— 11. See C. P. Land Revenue Act. 

Acts -Madras. 

1864—11- See Madras Revenue Recovery Act. 

IDUS 1. See Madras Kstatls Land Act. 

iqio IV See Mauuas City Municipal Act. 

. 1920— V. See Madras District MuNicirALiTiES 

Act. 

10-^0- XIV See Madras Local Hoards Act. 
1925—1. See Madras Religious Endowments 

Act. 

Acts— Punjab. 

1887_XV1I. See Punjab Land Revenue Act. 
iyi3_l Sec Punjab Prh-emi»tion Act. 

1918— VI. See Punjab Courts Act. 

Acts— U. P. 

1869— I See Oudh Estates Act. 

1876— XVIll. See Oudh Laws Act. 

1886-XXU. See Oudh Rent Act. 

1001— II See Agra Tenancy Act, 

1901— 1*4 See U. P. Land Rbvendb Act. 
ioIO-^TTT See Oudh Estates Amendment Act, 
loio— VI* SeeU. P. Village PancuavaT6 Act. 
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Regulations. 

Reg. Ib06 — XN’II. 6’ce Bengal Lam> Rm kmi tion and 

For.ECi-OsruL Regllation. 

1672 — 111. See Scnthal Targanas ^eitlement 

KEGULATirS. 

1693 — V. See Sonthal Parganas Ji stice Regu- 
lation. 

UC8 — III. See SoNTHAL Paeganas Settlement 

(Amendment PegI'latiOn.' 

Statutes. 

1915— (0 & 6 Geo. V. c. 01 . See Government of Indu 

Act. 

Adverse possession. 

See Muhammadan Law 725 

See Temple governed by scheme 56 5 

Cy'oun lands— Adverse possessicn } roved for 

forty years — Crown, whether shciild ;-rore ?.ro- 
prietary right within sixty years- "Snbsiiting title," 
meaning or. 

AVhere original title in certain lands is admitted to 
have iiten with Guvernm^nt, a percen seeking to 
establish his right to tlicm by adveise i ciscssion must 
2 ji<.ve his possession for lull si.xty yeais. 'Hie fact 
that the claimant is able to prove pc ssessicn for a 
long lime, xiz., forty years, would not entille him to a 
presumj<Uon as to petsession for sixty \cais, ncr cost 
on the Governmeni the onus of showing I'cssession 
of proprietary right within sixty j ears. 

In lue case of a claim to Cioun lands by adverse 
posf.ession, it is misleading to talk of proof of 
“.subsisting title" by Goveniment, uhen there is a 
finding of original title in the Government, wliich 
title has not been displaced by proof of adxcise pcs- 
seesion. M fcKCRETARY OF State for India r. t>REE- 
lUMCOTHi Chettiar, 22 L. W. 5‘JG; A. 1. b. 1920 Mad. 
125 179 

Landlord and tenant— Gift, invalid, to 

tenant, effect oj — Possession, natuie of, alteration in. 
AVhere a tenant holding land on payment of rent 
continues to hold it without any change in aiea or 
rent, the mere fact that an invalid gift is executed in 
his favour by a disqualihed proprietor of the hold- 
ing without the sanction of the Court of ^\ ards, dees 
not operate to alter the character of the possession 
and to convert it into adverse p'cssessicn. O Abdullah 
Khan i’. Amir Haidar Khan, A. 1. P. 1916 Ouoh 198 

97 

>- ■ — Landlord and tenant — Servicc^ienure — 
Assertion of title — Limitation, operation of. 

■\\hen a tenant enters iipru land as a service- 
tenure-holder, but subeequemJy asseils a title of his 
own, the fact that the lanaloid does not sue to eject 
him within 12 years of such asseition, dees not conler 
on the tenant any higher title than he had ^^hcli he 
entered into possession. C Okan Chandra Lhlh v. 
Ray bATiSH Chandra 451 

- . Permissive entry — Subsequent possession, 

whether can be adverse— Succession of trespassers — 
Periods of possession, tacking of, whether permissi- 
ble. 

To constitute adverse possession, it is not indis- 
pensable that the entry should be adverse in its 
inception. CDless adverse in its inception, possession 
will be presumed to continue as it began; but ihis 
does not preclude the occupant from setting up an^ 
adverae claim at any time he cheeses by any act whlcK 
i-iiBDges the character cf his occupancy from' amica’bje 

Jg udveue. 


Adverse possession - concld 

A succession of trespassers claiming through one 
niiother (e. g., as heir, legatee, assignee, or otherwise) 
con, tlicugh the pcstessicn of cacii (f them las ex- 
j teufl.'d to less than 12 years add and tack tlie periods 
of their pi.sstssion so as to defeat the right of the 
true owner. IVi Tsomula Xauasimua v. A'asam Man- 

gamma 556 

* • 

Prescription against Goveniment, proof of. 

See Inam 130 

Advocate - Advocate, consent of, effect of — Coneeiit 
based on misapprehension— Power of Omit to 
oisregard such consent. See C. P. C., 1905*. G. 
XLMJ, R. 1 509 

Agra Tenancy Act (II of 1901), s. 58 (b)— 

Landlord and tenant — Suit for ejectment of 
tliekadar — Ejectment, grounds for— Plaint, averments 
in. 

A plaintift' seeking to eject a defendant on the 
allegation that the latter is a ihekadar must set cut 
detinitely in his plaint the gremnda on which ho 
alleges that the defendant is liable to ejectment. Ihe 
ground on whicli a thekadar or a person h.olding 
under a lease can bo ejected under llio provisions of 
ol. (t’) of 3 58 of the Agra Tenancy Act, is that tho 
term of his lease has cxpiied or will expire at or 
before tho end of tlie current agricultural year. A 
statement in tlie jdaint that tlie defendant is a theka- 
dar of the land in di?imte, paying a yearly rent and 
that he has no right to remain in possession, dees not 
satisfy the requirements of the law, and a decree for 
ejectment cannot be granted on the basis of such a 
plaint. A Dariyai Singh v. Chod Singh, L. R. 6 A. 
237 Rev. 863 

Amendment of pleadings- Title subsequently 
acquired, whether can be put forward. See 'rREsrASfl 
ON Government Land 503 

Appeal (Civil). 

see U.P. C., 19C8, 0. XXII. R. 5 366 

See C. P. C., 1908,0. XXVI. u. 14 (.3) 317 

See Provincial Insolvency Act, 1UU7, ss. 1C2 (6), -14 

• 31 

Appellate Court, power^ of, to 

demand Court-fees on plaint. See Court Fees Act, 
1870, s. 7 IV (a) 729 

Appellant, duty of — Burden of proof* 

The burden of showing that the juc'gment appealed 
from is wrong lies upon the appellant, if an that 
he can show’ is nicely balanced calculations which 
lead to equal possibilities of the judgment ou either 
the one side or the other being right, he is not entitled 
to have the judgment upset in appeal. O bAQiR 
Muhammad v. Shambhu Datt, 13 O. L. J. 167 1014 

Finding of fact, interference with. 

Generally speaking it la unaesiiable lor an Appellate 
Court to iii’teilere with the hudings of fact of iDc 'Irial 
Judge who sees and heais the witnesses anu bos an 
opportunity of noting their demeanour. '1 he view ol the 
Trial Judge as to the credibility of witneaees should 
not be put aside by the Appellate Court on a mere 
calculation of pvobabilitus. 1\ here, however, the 
question to be determined docs not depend upon the 
demeanour of the witnesses and their manner in the 
witness-box, but upon inferences to be drawn from 
facts, the Appellate Court is as goods Judge uf facts 
as the Trial Court. C Ananda Prita B^isunaH ^ 
Buoy Kkishna IUy 
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Appeal (Civil)— concld. 


GENERAL INDEX. 


Appeal .Secondj— ooacld. 


Eedemption suit—Prelimimry and 

anal decrees— Appeal against preliminai’y decree 
after passing of ji^al decree, whether competent. 

AYhere a preliminary decree in a redemption suit 

io followed by a final decree, an appeal 
Uie former decree after the passing of the latter 

decree is not maintainable if no appeal is preferre 

against the latter decree. C Ham C iiandka Gofk u 

__ _ Suit iov possession and rnesne pi opts 

-Decree, value of, in excess of Rs. SfiOO-Pornm 

ina^intm^instituted a suit for recovery of Possession 
of land valued at Rs. 2.600 and 'V^sne profits foi a 

period prior to the institution of A 

valued at Rs. 1.200, the total value being I'S. fOCO^ A 
decree was passed in his favour for Possess on with 
a direction for determination of 

th-^ine^mo profits being ascertained the total amount 
ot'ttedecrL exceeded in valuation tl.e amount of 

Heid^'that an appeal against the decree 
High Court and not to the District 
Nath Maiti v. Bhagwlit Das, 42 C. h. J. 20 i. A. . • 

1920 Cal. ;J78 

(Second). See Will, construction- op 423 

Casiom. question ’ 

entmj in, value of-Finding of fact-Jnterfeience 

Thfqfes'lioT whether an entry of “the 

even if unrebutted, is or is not cln- 

custom recited therein, is a question o 
not be agitated in second appeal. , . 

It cannot be laid down as a P-;0P“,'V°“ must be 

anentiyinaicajib-ul-ars, if ““ojdcd 

accepted as sufficient P''“°^ -i n W N. 

therein. O Gajkaj Singh a Nashu faison, J " in- 

69- A. I. R. 1926 Oudh 113; 13 O, L. J. 121 

Excuse of delay “uder 3^ 5 of the 

Limitation Act, application f^-^PP^'- ‘gee 
of Appellate Court-High Court, mterfeience by^oee 

Limita tion AcT.^19j)8, 5 ^ Contract Act, 

782 

— Finding of fact-Evidence ignored- 

Interference by High Court. j ^ 

Where in arriving at a fmdmg c^f fact a 
AppeUato Court ignores a valuaUe piece o ^ 

altogether, the finding ^ i Dtvi v. 

Court in second appeal. C 13h..ve 1026 

KikAN Chandra Roy 


Finding of fact-interference 


by 


1872, 8. 30 


FindiJii; of fact-Cenuinences of 

transaction-Notice, absence of—Interferen y 

Se'^lrno jurisdiction in a High Court ^to »Ur- 

tain a second appeal on the gioun_ error mav 

finding of fact, however inexcusable the erroi m^ 

Beem to be. Where there is no error ^def 

procedure a finding of the first ^ before it 

a question of fact is final. in support of 

evidence proper for its cccsideraticn m suppo 

*^Vfinding that a 

that a certain party bed no DOtme of 

is a finding of fact which cannot vnfALXT Fatima, 
peennd appeal. 0 WlbZYR liceAl^ t. IJJ 1046 

WO.UJ.176 ' 


In^a sui^between a landlord and a tenant the 
Court of first appeal made a 

liabilitv of the tenant to pay to the Uujdloid luilf the 
fruit of certain trees st^^dmg on the holding o ^ he 
tenant There w'as an entry in the Record ot 
^edarin'^ that the tenant and the landlord had half 

share each in regard to the ““"S'h 

ti-i-f's standing on the holding. I his was toiiow ea 

bv an entry that there were certain mulberry gna\ a, 

nnnAftl constru6 tliftt clocuincnt, 

that it was a reasonable construclion of the 
eum- In the Record of Rights that it related only to 
the "timber and not to the prv)duce of the tie.s, 

ft that e “cn if the Record of Rights was not a 
(J) that , , merely a document of 

it ^vafope"^^^^ Court to inted^ro 

withThe‘d“cisionof the Court of first appeal which 
i ^pHnnoii the Record of Rights, inasmuch as 

3lrnl-^rl::r3«'s.sr| 

Sar^Ral^^. to recover 

l“ a su "rrecoicr damages for malicious prosecu- 

tio^‘a3nding that the ^ t "3“= ‘"d??enSLf Inl 

SatThedefendanRiad no just and reasonable cause 
that eharce is a finding of fact and cannot 

t\Tetaoled“ appeah O Atma Ram^v. 

^"p^p“rreL 3ee CR. P. C., 1898, s. 337 253 

Arms Act (XI Of1878), S. 19 (l)-Cartridge, empty, 

^ ZettrLmunition-Poeseesion of empty cartridge 
An fnipty cartridge which cannot be re-loaded in 

Sidfr ® 19 !.{\°IZ^Zr20s'' * ^'"’sTa 

27 Cr. L. J.^ ^9— illegal possession of arms, 

prosecution/oi— Rijiior District-Sanction oj District 

i'frTe B^of CdcTKuction of the pistrict 
Maaist rate le not necessary for a prosecution under a. 1 9 

“iX ArmrAct, A Amir Ahmad m Mop L 1 0 
A 196 Cr; 27 Cr. R. J. 15; 21 A. L. J.30. A. 1 JX. 

AU- H3 . , , j, , 

A«lffnment-.l5Ji(7rtm€d of interest by landlord-- 

^ in possession- Payment of rent Without 

ienani p dfect of — Payment of rent in 

adJan-/ whether fuifihient of obligation to pay rent 
-Atsi'nee, position of -Assignee, whether bound to 
makelnqui/ies-Non-enquirv by assignee, effect of- 
Collateral agretment, whether binding. 

Tf i nerson Lters into a contract and without notice 
of iiignment of the contract, fulfils it to the person 
with iS he made the contract, he la discharged 

^'payment'' of rent”'by a tenant before it ia due is not 
1 iSimint ftf the obligation imposed by the cove- 
® py reat> ao advapee to tU« lapdlovd wjtli 
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fill agreement that on the day when tlie rent becomes 
due such advance will be treated as a fuliilment of the 
t>i)liifation to pay rent. 

Where the proprietary* title to premises in tho 
occuiiation of a tenant is assigned, it is incumbent 
upon the assignee to make enquiries (>( the teiunit as 
to the extent of his rights and interest in the ino- 
mises. If the tenant misrepresents his rights and 
the assignee relies upon the statement of the tenant 
the latter will be precluded as against the assisnee 
from asserting his rights to be otlier than tliose which 
he has stated. lint if the tenant Ciirroct 1 V represent.s 
liis rigiits or no enquiry is made l)y the assignee, in 
either (ase the assignment will i)e subject to’the 
tenant's rights and interests in the }*remises. This 
principle applies alike in cases where the assignee is 
a mortgagee, as in cases, where he is a purchaser of 
the premises. 

If a mortgagee is privy to and has sanctioned a 
collateral agreement between tlie mortgagor and a 
tenant of the mortgaged property, a sul..sc(juent 
assignee of the mortgagee's interest is not to l o 
permitted to assert that his interest in the jiremises i.s 
not affected by the agreement, because the agicement 
was entered into at a date subseajr.eiit to that on 
which the mortgage was executed. C Tiloi:lcham> 

fel'HANA V BiATTIE & Co. 1 1 3 

Bengal Alluvion and Diluvlon Act (IX of 1847), 

S. 6~Iic7ujal Alluvial Laud ScttUmrui .Irt '.V.V.Y/ 
of 1858), s. 2 — Bengal Alluvicu Amendment Avl (IV 
of 180S), s. d— Diara pj'oceedinfjs, nature o/- Pro- 
feedings, whether binding on under-tcnui-e'-holders 
claiming adversely to each other. 

What is dealt with in proceedings under the Renmd 
Alluvion and Diluviun Act and the 8ubsc.)uent amend- 
ing Acts IS the assessment of revenue, and the parties 
concerned are the proprietor and the (lovernment 
The powers of the Kevenue Authorities oiierating 
under these Acts only extend, so far as tlie tenants are 
concerned, to ascertaining or recording existing rights 
that is, to the nature and extent of anv existing^’len- 
aiicies, and not to settling rent so as to bind the tenant 

These proceedings are binding on the proprietor with 
regard to the assessment of revenue but are not bind- 
ing as between under-tenure-holdcrs claiming the land 
adversely to each other under different proprietors 
C Radha Nath Dctta v, Chandra Kl'mar Dctt -13 c' 

X/. J. 152 ’ 

Bengal Land Redemption and Foreclosure 
Regulation (XVII of 1806), ss. 7, S-A'oticeo/ 
foreclosure, contents of. 

Under 8. 8 of Bengal Land Redemption and Fore- 
closure Reguation XVII oflSOGtlie mortgagor must 
be notified that if he does not redeem the property 
mortgaged m the manner provided for by section 7 
within one year from the date of the notilication the 
mortgage will be finally foreclosed. The requirements 
L fulfilled if the notice to the mortgagor gives 

the full purport of s. 7 of the Regulation even though 
«. 7 is not expressly mentioned in the notice. L Diwa.v 
Singh v. Jairam, 2 L. C. 159 8 

Bengal Land Revenue Sales Act (XI of 1859), 

54— Safe of estate — Allowance charged upon 
cstaU—Enciunbrancc, what is— Notice, question of, 
whether anses—Suit to recover allowance —Recurring 
tm/ji/ity— Limitation. 

J'hv fact that aa allowance had bc«u received oul of 


Bengal Land Revenue Sales Act— concld. 

cci tain lands for along period from several succes- 
fiivc owners is ju-oof of the grant of a perpetual 
allowance charged on sucli lands. 

encumbrance is a right to or interest in land 
wiueJi may subsi.'jt in any tliird person to the 
anninulion of the value of the land and nt’t inconsist- 
ent with the passing of the fee in it bv a deed of 
conveyance. 

1 iie jieriofl of limitation fi'r a suit for (he recovery 
of money where the liability tojmv the money ia 
recurring, arising every year, runs iii resi.ect of ‘ll'c 
amount of each yearly i>uyment from the time wl.cn 
cacli yearly anuaint falls due. The mere failure lo 
euc f<.r the money for any particular vear for mere 
than twelve years would not bar a ‘suit for iho 
^eeo^ eiy of an amount wliich falls due subscfiuenllv. 

n a sale under s. 5-i of the Bengal Land Revenue 
^alos Act.no (luestioii of the notice of an eneuni- 
branre arises. C Manohar Da? Mahama r. Bkojkndra 

XiAL L)as 411 

Bengal Municipal Rules of 1896 AlunkifMl 
ctcftion-Cundidate, whether can withdraw after 
commeuc, ment of j-idl. 

rndcrfhe Bengal Muni<'ipal Rules of 189(5 a candi- 
date at a .Miniieji-Ml ehciifn i.sontilled lo wilhrlraw 
from the election ut any time Jx-fore the <-k-sing of the 
poll. C AAGFSDRANATrl .;Vl»DV V. COil M I.SSlUXIiR OF llIK 

rm-MDLNcv Division 722 

Bengal Public Demands Recovery Act (III of 
1913), ss, 36, 37 Certificate sale—Buit to set 
aside sale, maintainabilitu of-Fraud, fictitious 
allegation of, effect of. 

hert* a sale held under the r>rovisioiis of the 
Bengal Public Demand.s Recffvcrv Act i.s .souglit to he 
set aside by the eertiticate fleblor. questions arising 
between tho ccrtilicatc holder and the certiJicalo 
debtor or their representatives nnist be decided in 
accordance with the procedure laid down by s. 37 of 
tile Act, not withstaiKlin^ that tlie purchaser under the 
auction-sale is also impleaded as a party interested 
in the f»roceeding. 

A^cert iticate debtor cannot evade tlie provisions of 
s. 3r of the Bengal Public Demands Recovery Act and 
maintain a suit to set aside a sale held under the *\ct 
by making tictitious allegations of fraud in respect of 
matters which under the section, nnci in the absence 
of fraud, must be determined by means of the pro- 
cedure specified in the section. C Basanta Kc.\iar Pal 
V. H-UiENDRA Nath, 30 C. W. N. 36; A. 1. R. 1926 Cal. 

107 796 

Bengal Tenancy Act (Vlll of 1885)— DeniaZ of 

landlord's title— Forfeiture — Remedy. 

Under the Bengal Tenancy Act the landlord cannot 
eject the raiyat simply on the ground that the tenant 
has repudiated the relationship of landlord and ten- 
ant. Therefore, the denial of the right of the land- 
lord or repudiation of the tenancy, not followed by 
a decree of Court dismissing landlord’s suit for 
rent, does not work a forfeiture. 

Where the tenant repudiates the tenancy and the 
landlord is not entitled to eject the tenant on that 
ground, the remedy is by a proper suit for a declara- 
tion that the transferee acquired no interest from the 
raiyat by the transfer. C Janendra Nath Biswas v. 
JogendraNath Pal 191 

S. 30— Undivided estate — Excess land in 

occupation of tenant, whether can be treated a4 
separate holding. 
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In a suit for rent the owners of an undivided share 
of an estate can treat the excess laud in the occu- 
pation of the tenants as a separate holding. O 1 u iiA 
Mandal I'. Bhairaben'dra Karayan Koy 

SS. 30 (b), 39, 50 —Landlord ami fcnauf - 

Tenant holding under holder of chaiikidan chakran, 
tenure^Hesumption of tenure- Suit by landlord for 
enhancement of rent — Payment of rent to lioldci of 
chakran ie 7 iure, rate of, proof of, udiether admissijU 
to establish status as fixed rate tenant— Lnhancement 
of rent— Duty of Court to refer to price Usts. 

Tenancv rights created by the holder of a c/jaHA-i- 
dari chakran tenure come to an end on the resump- 
tion of the land ])y Government and ■ 

evidence of the rate of rent paid by the t. mml to tl e 
holder of the chaukidari chakran tenure before its 
resumption cannot bo availed of by the tenant to ® 
that ho is a tenant at a tixed lalc of rent and that lus 

rent cannot be enhanced. ^ /},\ 

Where enhancement of rent is claimed under . t ) 
of s. 30 of the Ih ngal Tenancy Act, It is the dut> ot 
the Court to refer to the price lists prepared 
of the Act. irrespective of the fact ! ®. 

to the suit produce such lists or not. C IIai i -704 

t’. Sarat Chandra Basu 

S 49— CiTu7 Procedure Code (.let V of lOOS), 

0. r. 7 T. 16, 17 -Soticeto quit, service of mn,^ 
of— Refusal to sign acknoudedgment, W 

Kotice, whether mast he affixed, on outei dooi of 

A noiice to quit under cl. (M of s. 49 of 
Tenancy Act must be served in the niaime I 
in O. V of the C. P. C. for the service of 
and in a case to which the provisions of i . ' • 

are applicable, those provisions must be s net > c m 
plied with. Where, therefore, the person 

the notice is to be served takes the no ice J . . .. 

sign an acknowledgment that he has , 

notice, the serving otticer must allix a 
notice on the outer door oi some othei up^of>i-ved 
part ot the house in which the person to 
ordinarily resides orcarries on busmess o i - 
works for gain. Tlie failure to comply n * incriec- 

vision would render the service of the ii i, ^ 

tual. Pat Maiiadro Si.ngh r. Pasoit Singh, ( O-o) i a t. 

103;A.I.U.1925 Pat.4U; -lP=a.:135: 7 P. 

S, ^9---Ejectment—Und€r-raiynt--DenmL of 

landlord's title-Notice to quit, whether 

Where in a suit for ejectment the 

that the defendant liolds under an in 

BOttlement the defendant cannot be^ Bengal 

accordance with the provisions of s. U n<lnnt Ins 
Tenuuev Act. The mere fact that the defendant us 

denied the plaintiirs title will no 

to eject the former without 

visions of s. 49. C Auius biiEiKU u. N - - ■ * - 'g'gg 
s. 50. See Bengal Tenan'OV Act, 188.5^ 

30^89 , 2 ), 102 , 105, 106, 115-i.and'">d 

and tenant— Fixity of 

tinders. lOJ (2)— Presumption whether arise 
paid at uni form rate, effect of. . 

The T.resumption laid down m 50 
Bengal Tenancy Act does /‘Pj-^i.p Bengal 

particulars mentioned in s. 102 ( 6 ) 

Tenancy Act haA*e been recorded m Ch. - made in 
if the attempt to raise the presumption is 


im 
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a regular suit and not in a proceeding under s. lOj 

or lOG of the Act. ^ a 

Apart from the provisions of sub-s. (2) of s. oO of tho 

B-ngml Tcnancv Act, the natural presumption of hxity 

of rent imiv arise on the evidence adduced in a case. 

No such presumption can. however, arise nierely fioin 

proof that the tenant lias been 

rate for the past few decades. C 1 iTAiiinK ^ath i» 

Bhairah Chandra SiNHA ny 

S. 65 —Landlord and (e?iauf--T? riris/e? of 

holding by tenant -Purchaser, whether liable io 
pay arrears of rent-Sotice-Sint for rent^^ 
Original tenant, whether necessary party ^ 

jvprrsc»I)a !7 entire estate of landlord -Subsequent 

addition of parties, effect of. v a *1 ^ 

ruder 8 . 1)5 of the Bengal Tenancy Act the lent 

due in re.specl of a holding is a hrst charge on tho 
property, ami a person who purchases the 
the tenant with notice of the charge is liable l< pay 
the amount of the rent due to the landlord and it is 
notreessarv in a suit by the landlord to recover 
such rent to implead the original tenant, who uas in 
possession during the period m resp^t of uhichtha 
rent became due. ns a party to the suit. 

Wheic at tlic lime of the institution of a suit for 
rent the entire estate of the deceased landlord is 
represented bv the plaintiffs, the mere fact that ouing 
fo* ceTmiu events 'which have happened since the 
institution of the. suit it becomes necessary to add 
certain other persons also as plaintills as being 
interested in the estate, would not render the suit aa 
oriqinnlb .Icfective. C Am.va Pal t. Shae.|A 

Man-gala Ueiu 

S 67 -Landlord and tenant-Kuhnhynt — 

Interest on arrears of rent, rate o;-I enalty 
\dditional rent on excess area, assessment of. 

‘.V stipulation in a kabuliyat providing for the 

on arr^urs of rent at ihc rate of 

75 Vermont per annum cannot be regarded as Ppunl- 
' \ landlord suing for arrears of rent on the basis of 

a executed 

rat" hl^Lrlhan that fixed by s. 07 of 

provi.led for the payment of rent 

which wi s described as A'/m;Vina at a cer am sumper 
vhichuascies^ payment of other sums on 

annum and also foi tnej together with the 

' P;;);'‘that'''tUe additional rent payable for the 

^^’fl^sessable area must bo calculated on the 
of the amount of the khajana mentioned in 
basis ot .indnot on the basis of the total rent 

tuAioaid ttVein. C Jaulsath Ou..a Kav v. AmwL 

- 72 landlord and tenant Transfer of 

,7 r/ interest -Liability of tenant to pay rent 

? Krrtiie tenant can be excused from payment of 
?l,P ^rmsferee of the landlord under a. /2of 

ed" that he must have paid rent to the landlord 
fullillc b hihb has been transferred and, secondly, he 

"'^Thave do^ transfer C 

Sb“ 0 D^Altv, PEKA. CHANG liVNGU 726 
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' ■ ■ ^ S. 85 {]) -^Lajidlord and teriant— Raiyat— 
r’ndcr*raiyati lease — Suit to recover rent — Vnder^ 
raiyat impleaded as party to suit-^Consent of 
landlord — Presumption. 

The mere fact that in a suit to recover rent from 
the raiyat the landlord also impleads as a defendant 
u person who alleges himself to be an wnder-raiyat 
does not imply that the landlord has consented to any 
under-rniyr/tj lease which the raiyat may have 
granted to the under-raii/at hut which nould not bo 
valid under the provisions of s. 85(liof the Bengal 
Tenancy Act without the consent of the landlord. C 
iil.^NiR.vDDi Molla V. Ambica Chakan Karmakar 668 

S. 95. See C. P. C.. 1908. s. Ul 741 

SS. 102, 105, 106. See Brn'Oal Tbxancv 

Act. 1885, s. 50 (2; 878 

— S. 103 — LayuUord and tenant — Tenure-holder 

-- Plot of land shoum in possession of tenant under 
landlord — Rent realized by tenure-holder — Record of 
Rights, entry in —Presumption — Rebuttal. 

Plaintiffs who were tenure-holders under the de- 
fendants brought a suit to recover possession of a 
piece of land wliich they alleged formed part of their 
tenure of wliicli they had be<^n dispossessed by the 
defendants: The defence was a denial lliat the land 
in suit formed part of any permanent tenure of the 
plaintiffs. The Reeord of Rights which was published 
in 191G showed one .1 as the tenant of the land in 
dispute under the defendants. There was no evi- 
dence that the defendants had ever realized any rent 
in respect of the land in dispute. On the other hand 
the plaintiffs proved that they had realized rent in 
respect of the land in dispute before the publication 
of the Record of Rights and had also obtained rent- 
decrees against -I after the publication of the Record 
of Rights: 

Held, (1) that in the circumstances the presump- 
tion raised by the entry in the Record of Rights was 
very slight and did not require very mucli to rebut 
it; ' 

(2) that the presumption had been sufficiently re- 
butted by evidence that the j)laintiff3 had realized 
rent in respect of the land in dispute. C Satish 
Chandra Chakravarty v. Abdul Hasir 608 

S. 105 — Increase in area of tenancy — Appli- 
cation for enhancement of rent — Dismissal for non- 
prosecution — Subsequent suit, whether barred — 

Procedure. 

A suit for increased rent on the ground of increase 
in area is not maintainable when a similar claim 
was made in an application under s. 105, Bengal 
Tenancy Act, which was dismissed for non-prosecu- 
tion. C Thakurdin Tewari v. Mahammad Ibrahim 

178 

8. 105 — Suit to recover rent for additional 

area — Measurement, accuracy of — Presumption- 
Deductions from 7‘ent, when can be made. 

Ordinarily measurements made by Settlement 
Officers are accepted as scientifically made and 
correct, but measurements made by the landlord are 
not so scientifically made and it may be that such 
measurements may be open to challenge in a suit to 
recover rent for additional area but unless sucli 
measurements are challenged as inaccurate, prima 
facie they ought to be accepted as correct. Where 
in answer to a suit to recover rent for additional area 
a plea is taken that the measurements are not correct, 
and the Court finds from the circumstances that there 
are reasons to believe that the previous measurements 
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were inaccurate the Court ought, upon ths circum- 
stances and evidence in each case, to find whether the 
previous measurements were or were not, as a moUer 
of fact, accurate. If they are found to be inaccurate 
the Court should make such a deduction from the rent 
as would, in the circumstances of the case, give on 
approximate and accurate result. But in the absence 
of any case that the previous measurements are 
inaccurate, the Court is not justified in making a 
deduction from the rent. C Chundy Churn Law v. 
Balaram Gope 763 

SS. 105, 110 — Landlord and tenant — 

Kabuliyat providing for payment of additional rent 
for additional area — Proceeding taken by landlord 
for settlement of fair rent for additional area — 
Back rents, whether can be recovered cm basis of 
kabuliyat. 

Where a landlord who is entitled to recover addi- 
tional rent for additional area under the terms of a 
kabuliyat executed by the tenant elects to apply under 
8. 105 of the Bengal Tenancy Act for the settlpment 
of fair rent on the ground of additional rent for 
additional area, he is bound by the terms of s. llOof 
the Act and such settlement can take effect only 
from the beginning of the agricultural year next after 
the date of the decision fixing the rent. It is not in 
such a case open to the landlord to sue for the back 
rents of the additional area on the basis of tlie halu- 
liyat. C CiiANDi Charan Law v. Mehbr Banu, 52 C. 
910: A. I. R. 1926 Cal. 172 1016 

SS. 109,105 — Landlord and. tenant — Appli^ 

cation for enhancement of rent — Application by 
tenant for reduction of rent — Suit for rent— Plea of 
a6afement of rent, whether can be taken. 

The defence taken by a defendant in a rent suit that 
there has been a diminution of the area of the ternney 
and that lie is consequently entitled to an abatement 
of rent is neither an application nor a suit within the 
meaning of s. 109 of the Bengal Tenancy Act, and 
such a defence cannot, therefore, be held to be barred 
by the provisions of that section even where it had 
been brought forward in proceedings under s. 105 of 
the Bengal Tenancy Act and had not been given effect 
to. C Bengaram Changa V. Bejoy Govinda Rov 738 

s. 115. See Bengal Tenancy Act, 1885, s. 52 

(2; 8 73 

S. 174 — Civil Procedure Code {ActV of 

lOOS), $. J,7 — Rent decree — Sale of holding — Deposit 
of .5 per cent, of purchase-money in Court — Payment 
to decree-holder out of Court— Sale, setting asideof 
— Application to set aside sale, dismissal of — Appeal, 
whether lies. 

No appeal lies against an order deciding a question 
under s. 174 of the Bengal Tenancy Act between tie 
judgmsnt-debtor and the auction-purchaser. 

In execution of a decree for rent the tenant’s 
holding was sold and was purchased by a third 
parly. Within 30 days of the sale the tenant mad© 
a deposit of 5 per cent, of the purchase-money into 
Court for payrnent as compensation to the auction- 
purchaser and made an application stating that the 
aniount recoverable under the decree had been paid 
to the decree-holder. The decree-holder himself 
joined in this application. The judgment-debtor, 
therefore, prayed under a. 174 of ths Bengal Tenancy 
Act tliat the sale should be set aside: 
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Held that the pi-orisioui o£ s. 171 of the 
TaaaaeV Act had not snheierttly beca 

that the apolioa'aon, - 2^1 

Pat UaaHL’N-AVDAK PaN-DEV a. (jARJl .p 

Pat. 183; A. I. R. 1325 Pat. 52a. 1 Pat. -18, 0 1 

S 182— Raivat /iol-ffna 7i9me>-(ca'.i ns under- 

homestead as an under-raiya. ^^ 

the same provisions as rCc,aid3 3 P^oa Das 

homestead as regulate lus C ^ 

V. Sauat Komaui Das^ 3_Lna<//ort2 and Icnant-Suit 

hy tenant to recover possession of holding ^an< oj 
no party to ouster— Limitation. of )iis 

Where in a suit by a 'u^d no hand 

holding it is found that the defendant 

in the ouster and tha he the Umd 

as a tenant after the IcS the X out 

on his own account and “ned^ bv the two 

of possession, the Wifin \rt .1 of SHi. HI 

years’ rule of limitation laid d : ^ioharamoi r. 

to the Bengal Tenancy Act. C buniKii 

■'Sts -r s ssi s 

1;; 

does not fall within the Mmiendrv Nath Bhi'NIA 

to the Bengal Tenancy Act. C Mauendra 

V. ASHUTOSH PUADHAN * a + /1\/ 

Bihar and Orissa fining SetDement c 

of 1920), s. 23. See Income 1 AX act, 

Bill of excnanga-Payme-.t 

—Notice to payee, absence oj 

whether can be recovered. of a drawee of 

B^here a person accepts the under a inis- 

a Bill of Exchange and honours the^biU^ ^ 

lahiof fact, he establn>.ics ^ and the person 

mutual relationship „nd this relationship 

to whom the payment ti e latter within a 

casts upon him the duty to m ^ tjuit position 

reasonable time that he ^ ® P j person gives no 

under a mistake of fact. NN ' neiit has been 

notice to the person ^^-ligcoverv of the inis- 

made for a '“"g time after he ^ ^jnount of the 

take, he is not entitled to reco was made 

payment on the ground Rithkaras' r. 

under a mistake of fact. ^ 1 ,. u, l22it; A I. 

Imperial Bank op India. Ltd . 27 Bom. 2^2 

R. 1921) Bom.CG 119 /Hi 

Bom'jay city POllCS Act (IV ^j^^j^conuicled 

-"Renuied thief," meaning of-l ei son 

of .Ulvbem convicted 

The fact that a ig a “reputed 

of theft 13 a ground for 112 of the 

thier within the meaning ^^^-^^^ression “reputed 

City of Bombay Police i^is achieved, not 

thief’ docs not mean a thie ' Ivo n is a 

merely one or two his neighbours 

re^ulalionanda distinction amongst bis ne g 


Bon^bay City Colics Act-coaclJ. 

„U<1 hi. com-nunity «. » f 

R .1 123; A. I. U- l’d26 Bom. 46 

;£'SJ d,S.' ,f. M .5 i|.. “‘S' J ;,s, S”"S 

Code ™nnot bo ‘ /f '’o mE Rama R.atii,, 

tenant proves ^ uSess the landlord can 

entitled to of rent otherwise tliat 

prove either by a^rcs. . proves 

ho has a right to enha ^ ^ intent of the enhance- 

aucha rlKht tbe que, t onof U-e^ _ 

27 bom. U 

K 1330; 49 B. 902; A. I. K. lO-'G Bom. 0- 

c Q 3 -Landlord and tenant-Permanent 

— -;-|,L.ce^e 0/^ 

‘ ::!md “o prU «ro.--/. »/ 

inralidity. ^ ai r^f ibo Bombay Land 

''”n‘“codc“R'a'’lan,trd cL^^pr^^e" that ’be has 

Reveiu 3 tlje rent of a permanent tenancy 

the right „_iit usage or otherwise, then he 

by virtue of an afe . .pjJ.’i^urdL lies on the landlord 
19 enlitlod to do . enhance the rent, 

to prove that he I ji. gueport of his pleas relies 

Where a defendant n suppori^ to the plaintiff to 

upon certain ^oulY go to prove that the 

upon by the defendant are invalid 
documents rUiea upoi j ^ Juvasingji Moti- 

“rsorrD“nA“A’;“27 Bo-n. L. R. 890; A.I^R. 

1225 Bom. 59<' tenant-Enhanetment of 

^can^ "'entr un^fer 

, o£‘ttt' Bombay Land Revenue CodA cannot be 
regarded as a tenant to b® 

Where a penn ,1,, assessment on the 

growing i ^^t j ftnd consequently the land- 

land will be m ^ (1 Rut the landlord cannot 

lord's rent ^^^^fggseggment and in addition rent 
^,et rent based O*S0akam Haki Tel. v 

CUvp’s^rRtNDCRASoGnASEKAR, 27 Bom. L. R. 1339; A, L 

U. 1923 11“^ 1^ aa—Lonllord and Unant-Tenancy 

w'ith foundation of viUagc-Antiquity- 


im 
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Pyesuniption of permanence~^Kotict to quit, coiitcnis 
of-~Xntic€ requiring tenant to vacate within ten 
days, legality of. 

The presumption laid down in s. 83 of the Bombay 
Land Revenue Code would not arise in a case in 
which tlie Court is able to hud a definite and recent 
date when the actual tenancy began. Where, how- 
ever, the tenants trace tlieir origin and connection 
with the lands of the tenancy back to the foundation 
of the village, over 250 years ago, it does not follow 
that their particular tenancy or that of their ancestors 
began on that particular definite date. On the con- 
trary in such a case there is the requisite antiquity 
contemplated by s. 83 of the Code and the presump- 
tion laid down therein may validly be raised. 


The power to refuse to grant a license or to refuse 
to renew it or to suspend or cancel it, is one which 
is of some importance, and before delegating such a 
power, the Superintendent of Police ought to consider 
whether it can be properly delegated. 

Where a person continues to drive a public con- 
ve 3 ’ance after he has been deprived of his license he 
ought to be prosecuted under sub-s. (1) of s. 26 of the 
Bombay Public Conveyances Act for driving a 
ublic conveyance without a license for the time 
eing in force, rather than under sub-s. 2 (c) of the 
section for failure to produce a license, which is not 
an offence really affected by the question of suspension 
of license except on the principle of lex non cogit ad 
impossibilia. B Emperor v. Karim Rajmahamad, 27 
Bom. L. K. 1421; 27 Cr. L. J. 150; A. I. li. 1926 Horn. 77 



Where a landlord requires a tenant to go out of 
posse.ssion of the lands of liis tenancy at a particular 
date, the specific date on whicdi the tenant is required 
to quit the property sliould be specified in the notice, 
otherwise the tenant would be left in a state of 
embarrassing uncertainty as to what arrangements he 
should make for his future home, for the removal 
of his furniture and other matters or else in default 
of complying witli some ambiguous notice he might 
be exposed to the nuisance or annoj'ance of a law 
suit. 

A notice to quit given by a landlord to a tenant ran 
as follows; “You are hereby given notice that within 
ten days from the date of receipt hereof you should pay 
over to us rent of the last year and .vou should give in 
writing a kahuliyat to pay rent for the lands }*ou 
cultivate, failing which you should hand over to' us 
the lands wliich you cultivate and in default steps will 
be taken against you to take over possession from yoM 
or obtain an.v other remedy according to law:” 

Held, tliat under this notice the tenant was re- 
quired either to pay the arrears of rent and pass a 

s or in default to hand over 
possession on llie expiry of ten da^’s and that the 
period of thi-ee months required under s. 84 of tlie 
Bombay Land Hevenne (’ode was not given and the 
notice was consecpiently defective. B Amarsangji 
Indrasangji V Kanchhod Jkthahhai, 27 Bom. L. li. 267- 
A. I. R. 1925 Horn. 204 


Bombay Prevention of Gambling Act (IV of 

1887), S. 5. 5e6 Penal Code, 1860, s. 4 394 

Bombay Public Conveyances Act (VII of 
1920), SS. 12(2), 26~Bombay General Clauses 
Act {1 of I90!t), s. lOSupeHntendent of Police 
powers of, whether can be delegated to Assistant 
Superintendent-Delegation, mode of^Proof of 
delegation— Driving conveyance after suspension of 

license — Offence. ' ^ 


^ A District Superintendent of Police has the author 
ity to delegate powers conferred upon him imder th. 
Bombay 1 ublic (Conveyances Act to the Assistan 
Superintendent of Police, but where in a crimina 
case the question arises whether there was sucl 
delegation, the delegation must be clearly proved li 
is desirable that a question of such deiegat'ion of power: 
should not depend on a general verbal order made by 
the Superintendent^pf Police but that there should be 
a written order giving references to the various sec- 
tions of the Act and specifying particular powers and 
duties which the Superintendent delegates to the 
Assistant or Deputy Superintendent of PoUce. 


886 

Bombay Rent (War Restrictions) Act (ll of 

1918), S. IZ — Standard rent, finding as to, whether 
binding on persons not parties — Procedure. 

The finding of a Court under s. 13 of the Bombay 
Rent (War Restrictions) Act as to the standard 
rent of particular premises is not a judgment m rtvi. 
The fixing of the standard rent is a matter which 
must be decided between tlie parties to the suit on 
the evidence adduced bv them. S Finto v. yEiiiNA 

97 

Budidhlst Law, Burmese— Inheritance— Death of 
one parent — He-marriage of surviving parent— Child 
of first marriage, whether entitled to share in jointly 
acquired property of parent and step-parent. 

What the Burmese Buddhist Law regards in its 
rules for partition is the family rather than the in- 
dividual and so long as the family subsists, all who 
are members of it are regarded as being entitled to 
partition of its property on its dissolution. Where 
after the death of one of the parents a child of the 
first marriage does not take a share either on the 
re-marringc or on the death of the surviving parent, 
he is entitled to share in the estate of the step-parent, 
and in such part of that estate as can be regarded as 
jointly' acquired property’ of the marriage of the parent 
and step-parent, his share as again.st his parent’s step- 
children is one-half. The estate in which such child 
shares is the family' estate as it stands on the death 
of the step-parent. R Maung Po San v. JJal'xg Po 
Thet, 3 R. 438; A. I. R. 1926 Rang. 23 653 

Inheritance — Representation, principle of, 

whether applicable — Great-grand-children, whether 
entitled to inherit in competition with children or 
grandchildren — Grandchildren, share of— Orasa 
child, death of, during lifetime of parent— Child 
of child, share of . 

Where an orasa child dies during the lifetime of 
the father leaving a child, the latter is entitled on the 
death of the grandfather to an equal share with aiiv 
other surviving child of the grandfather and such 
share vests in such grandchild immediately* on the 
death of the grandfather and passes undiminished to 
the heirs of the former. 

Representation is not a principle of the Buddhist 
Law, the basic rule under that law being that the 
nearer h 3 ir excludes the more remote. Ihe partial 
representation allowed to grandchildren in competi- 
tion with children is merely an exception to that 
general rule and is the only exception to it. 

Great-grandchildren, therefore, cannot inherit in 
competition with children or grandchildren and the 
lins which the grandchildren represent must for the 
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purposes of partition among the other lieirs of the 
deceased be considered to be extinct. 

Where grandchildren are entitled to inherit along 
^ith the children of the deceased, the gvamlcluldren 
take Ith of the share of their decea.sed parent, and the 

balance of such share goes to the u 

deceased. R Mauno Shwe ^ e r. Mauno I o .\hA, 3 IL 

464 ; A. I. R. 1926 Rang. 4 

Burden of proof. 

Sec Bomd-ay Land Rrvesue Code, 1879, s. 83 


lOo 


272, 
314 

A7 Q 

See Hindu Law -Widow ‘Z' 

See Hindu Law -Widow, alienation ”' 2, 27(J 

See Madras Estates Land Act. 1908 «■ 3 (2) (d) S7^ 

See Madras Estates Land Art, 1908. b. l2o 
See Railway Comeany .^20 

Sec Trustee 223 

See Malicious prosecution 
See Pardanashin Lady 

See Possession p 4 

See Provincial Insolvency A^. 190/, s. 

See Railways Act, 1890, s. 71- 

Burma Courts Act (XI 0 ^ 1 ^ 22 ), ss 2, 11 - 

Civil Procedure Code {Act \ of 

Rent-suit, whether land suil— 1 abte not exceedi ig 

Rs. 600~Appeal, second, whether lies. 

A suit for the recovery of rent is 

of title to the property in respect of “‘-J 

claimed necessarily arises m such a iiUerost 

receive rent is not in any strict sense a 1 1 ^, ........ot 

in immoveable properly, and a e- 

therefore, be regarded as a suit lelatuio 

JuTfor'^the recovery of. rent of land is a 

“land suit- within the meaning of s. 2 
Courts Act, and if the value of such 
exceed Rs, 500 no second appeal is f vjq ^ 

6. 1 1 of the Act. R Ma Pan r. Mauno N up. 3 R. ^OU, A 

I. R. 1926 Rang. 19 

Calcutta Rent Act (ill of 1920), ss. 15, 18, 24- 

Proceedinn to ax standard rent— Rent unduly to , 

o/.Urrui.ed he fore Controller 

Question, ^vhether can 
Procedure in revision-Previous 

considered-Order fixing 

of premises, whether relevant in fixi g 

for whole building. 

■NVhere the proceedings 5l°^xercise 

have been such that he was not called upo 

his judgment and to give his opinion 

the rent which was paid on the 1st J , or 

respect of the premises in dispute Ajon for 

not, it is not open, to either Pf^rty by an ®PP.. under 
revision, of the order of the Rent Con noint 

8. 18 of the Calcutta Rent Act. 

and allege that the rent was unduly ‘ j -^nt 

the opinion of the Ih’esideiit and get a standard rent 

llx^d on that basis by the President. , . i.uQucrh 
application of the word “revi.sion to say t ^n 

the decision of the Rent Controller ^ 

an application for revision to the I o 

Rent Tribunal to start a now point altogether a 
have his decision on tho pemt for the brst tunc. 


Calcutta Rent Aot-condd. 

Section 24 cE the Calcutta Rent ^u' 

down that where there is a decision of the Controllei 

on a particular rpicstion, the President m 
that <leoi^ion m.ay take furtlior pvidene,- J'’ 

h^otvn eondusion having the .loeis,,.,, of the Con- 
troUer hefeie hi,n. Where, however, tl.ere is no 
decision of the Rent Controller to revise, there is nn- 
thin*’- whieh the President of the Tnlmnal can rewise. 

‘ a decision lixing the standard rent m rc.spect of 
C-rtaiu premises must be regarded as a decision m 
re / ut '4erc standard rent is lixci by consent of 
Indies the order fixing the standard rent eanno l>e 
taken into consideration in any subsequent pioceeduip 
V.ptween dillerent parties for lixing a standanl leiit, 

Hou'^of aVertain premises be Considerefl ni a pro- 
ct^e 1 n‘*'foi- hxing a standard rent for the wl.ole of the 
asthe^two Premises are not nbudiea ^ O 

aL J.5SB;A. 1. R- 1926 Cal. 30o lOH 

ralrntta Suppression of I mmoral Traffic Act 
^Xm of 192^3), S. 5 - Criminal Procedure Code 
/i 4 K /SOSM 'jO i - tilkiltQ {hctlQP of 

f;/.LreCf“'i;ir/ amnni., o^r of W. Mr 
can be kept under charge. 

TTnders 5 of the Calcutta Suppression of Immoral 
i \ct the Police has no power to continue to 

keep a g r f "c ibuiAU.iNl Oassi e. Commis- 

the ago of 16 \y \ '>1 Ct. L. J. 159; A. T. 

sioNKR OF Police, 30 C. W . A -- 

K 1926 Cal. 339 

cantonment Act (11 of 1924). s. 118 (1) (a) (Ml) 
Ingredients of ojfcnce. 

The giving Of u,<r oi?:;;S '’uJX 

iTs 1) (aTTil i nt th'h' .Uton.nent A-t. The oDVnoe 
s. ,/ cKDosure is wilful or imlecent and 

M-,n KM,.,=«0K..7Ch L.T 

107 

rarrlacre of ^^oods Delivery, open, whether can be 

,Mr con be recorered. 

There is no.obligat^n » 

open or examined In* the abs uice of an express 

him to the he docs not undertake to 

do the proper place 

the consignee ho 

and whore ho . I , may have hecn lost or 
tlie value | custody, and even where the 

damaged while jg \Vi,l,out protesl, it is 

consignee immovcs^ltUeg.K,ds P, 

open to him reliable evidence tliat as a 


/ fnirincT flolivcrv of Ills p£ircol frort tii6 

Where before taking^de^^^^^^^^^ ^ 

caiTier, the consig it is not unreason- 

tents are either danmgeu^ examined 

able for him to facilitates the 

delivery to any claim for damages pre- 

subsequent X .arHer, and avoids uuuocessary 

ferred agamst U Though on the one 

evidence b, mo caiic ^ delivery 

^Rorfs w ^fus^of action against him, on the other hand 


UnTDIAN cases. 


im 

Carriage of goods ^oncid. 

the refusal of the consignee to take delivery of the 
parcel unless open delivery was s*h*en to him, does 
not disentitle him to his claim for damages for the 
portion of the goods actually lost or damaged while 
in the custody of the carrier, though he maj" not 
recnvpr the loss which is the direct result of l)is 
refusal to take delivery of the remaining goods. S 
Firm of Choithsing Shewasing r. Secretary of State 
FOR India 437 

Oausd of action — Decree for paj'tition — Agreement 
to hold propeidics as hefore—Snbsequent suit for 
partition, whether maintainable — Agreement, u'hether 
7'eguires registration— -Registration Act {XVI of 
lUnS), s. 17. 

Where subsequent to a decree for partition in a 
Muhammadan family, the parties agree not to execute 
the decree but to continue to hold the properties as 
tenants-in-common without division as le^ore, such 
agreement must be regarded as a matter arising sub- 
sequent to the decree and as furnishing a new cause of 
action and a second suit for partition is, therefore, not 
barred. 

Such an agreement amounts only to a transaction 
recognising a title already subsisting and does not re- 
quire registration. IVI Annix Samad Khan r. Birijan, 
4!) M. L J. G75; A. I. li. l\)2o Mad. 1119; (1925; M. W. 
N. ai:! 618 

C. P. Land Revenue Act (il of 1917), ss. 107, 

108 (4), 220— Status of protected thekadnr 

acquii’ed under kabuliyat and lease — Thekadar, 
whether can dispute terms of kabuliyat and lease 
— Jurisdiction of Civil Coin’ts. 

Where a person obtains the status of a protected 
thekadar undov a kabuliyat and a lease, a plea put 
forward by him that he is not bound by the terms 
of the kabuliyat and the lease cannot be entertained 
by a Civil Court liaving regard to the provisions of 
69. 107. 108 (1\ and 220 di of the C. P. Land Revenue 
Act. N Naktc V. Ramchandra Hapc 304 

S. 1 51. See C. P. C.. 1908. (). XXI. r. 92 962 

S. 160, suit under — Applicability of s. G. Sec 

Limitation Act. 190.^. ss. C, 29 563 

— — s. 220. 5cc C. P. Land Revenue Act. PM 7. 
KS. 107, 103 304 

C. P. Tenancy Act (XI of 1898), s. 41 (3)~ 
Occupancy t nant — Xotice of intentioji to traiisfcr 
holding — Tenant informed of landlord's intention 
to purchase — Application to fix valuation by Revenue 
Officer— Landlord, duty of — Transfer by tenant, 
validity of—Landhrd, whether entitled to claim 
possession from transferee. 

Under s. 41 (3) of the C. P. Tenancy Act of 1898, 
where an absolute occupancy tenant intimates to the 
landlord his intention of transferring his holding, it 
is incumbent on the landlord not only to inform the 
tenant of his desire to purchase the holding at a 
value to be fixed by the Revenue Officer but to apply 
to the Revenue Authorities to fix such valuation, and 
if the tenant is unwilling to part with the hold- 
ing in his favour for the price fixed then to bring a 
suit for possession on payment of the price fixed by 
the Revenue Officer. A mere declaration to the ten- 
ant by the landlord of his intention to acquire the 
holding for himself, if unaccompanied by an applica- 
tion to the Revenue Officer to fix the valuation, is not 
sufficient to disentitle the tenant from proceeding 
with the sale and does not entitle the landlord to claim 
possession of the holding from the transferee of the 
tenant. N Pilceam r. Mahadeo^ 22 N. L. R. 19 290 
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Civil Procedure Code (Act V^of 1908), 8.11, 
Resjudlcata. 5e(? C. P. C . 1908, a. 92 924 

• S, — Custom- -Landlord and tenant — Grove* 

holder — Right to transfer grove — Decision regard- 
ing right of mortgigi, whether res judicata ai 
I'egards right of sale— Barden of jrroof — Bresamp- 
tion. 

Before the principle of res judicata can be applied 
it must be shown that the matter for decision u'as 
directly and substantially in issue in a previous suit 
between the same parties. 

There is an essential distinction between a transfer 
by a tenant or grove-liolder by way of lease or mort- 
gage and a transfer by way of sale. A previous 
judgment deciding that a grove holder has a right to 
mortgage the grove does not operate as r'es judicata 
with regard to the right of the grove-holder to sell the 
grove. 

According to the usual custom prevailing in Oudh 
a tenant is debaired from selling a grove held by 
him, and if lie docs so the landlord can treat the 
portion sold as abandoned and .sue for recovery of 
possession of such portion from the transferee. 

Tire terms under which a tenant holds n grove are 
a matter of contract between him and lus landlord. 
Where, however, a general custom exists with regard 
to groves, every person who plants a grove must, in 
the absence of evidence of an agreement tu the ontrnry 
be held to liave acted in acconlance with tlio custom. 
O Ga.nesh V. SuRA.i Bakhsh Singh, 2 (). W. N. 911; L. 
R. G A. (O.) 119; A. I. R. l92COudh 139 1021 

s. 11- Execution of decree -Objection that 

certain property is not liable to attachment, 
dismissal of —Attachment of other property— Ob- 
jection on similar grounds as previous objection, 
whether can be taken. 

Section 11 of the C. P. C. does not in terms apply 
to execution proceedings, but the principle.s underlying 
it would be applicable to such proceedings in cases 
where a point has h^en oxpre.ssly raised and decided 
or in cases where it must bo ficemed to have been 
raised and decided by necessary implication. But 
where the .siibiccf-iiial I 'r of a .subsequent i uveal i gal ion 
in execution proceedings is difT.-rent and the basis of 
objection is a subsequent attachment, a previous order 
in regard to another prop:^rty is not a bar to the 
objection being re-considered, inasmuch as the objec- 
tion of a judgment-debtor may be allowed with regard 
to one item of property and may not succeed with regard 
to another. A decision that certain properly is liable 
for the satisfaction of a decree cannot operate ns res 
judicata when the liability of another item of property 
has to be considered. When a new item of propjrty 
is attached it is always open to the judgment-debtor 
to plead that this new property is not liable to attach- 
ment. If in the course of deciding the dispute tho 
Court has to re-consider the question cf law already 
decided, there is no bar to such re-con.sideration. 

A Binda Prasad V. Raj B.vll.voh Sah.u, 21 A. L. J. 27.3; 

A. I.R. 1926 All. 220 7 8 5 

1 S. 11 — Ex parte decree for rent, whether 

op57*afe3 as res judicata as to rale of rent. 

An ex pirte decree is as much binding upon a 
defendant as any other decree is. The mere absence 
of a party does not affect the binding force of such a 
ci6CI*6@ • 

The decision in a previous rent suit whether 
ex parte or inter parties, operates as res judicata in 
a subsequent suit for rent even for a different period, 
if it decides any question which arises in the suit or 
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civil Procedure code— 1903— contd. 

if it omits to decide any question f 

been decided, if the defendant in a 

Maheshwari Dei v. Gaurhari Mait\ 

S 11— Finding in previous suit that there 

has been no for^^enUhe ^ raises 

thenleathatthere has been, entitled to 

of tlie tenancy and that ^ finding that there 

an abatement of i;ent an(i the tenancy, 

has been no diminution ■ in a subsequent 

the finding same holding, and it 

suit for recovery of rent forward the same plea 

is not open to the ^-uit c Ben'GARam Ciiasga 

in answer to the subsequent suit, ox ^8 

V liEJOY Goyinda Roy . 


S. Il-jrortffaae 07 "'Zyj'ZSietor against 

-Suit to recover «"' *'« determination of- 

under-propnetor-Iiate of ret , „j„,,,g„ge-Proper(!/ 

Suit by THOJigagee to , rdperior proprietor 

purchased by ™t"'t3a0ce-Su< ^apo.o ; 

otiinst morlgaoee for necovety { mortgage of his 
An under proprietor <=flected ^a^mortg^. 

under-proprietary "S'''® , {{rears of rent against 

proprietor obtained a decree a r ^ com put- 

{he under-proprietor on the basis ol 

cd with reference to the „ nsirlv to the 

tenure, without \ g^o^enUy^^hrought a suit on 

6ui». The mortgagee J^^tion of the decree 

foot of his mortgage ''^-if^'^tenure himself. In .a 

obtained by 1 im i^tor to recover rent from 

suit by the superior proprietor lo 

the mortgagee aiictioii-piir-chas . ^ been decreed 

field, that the rate at superior proprie- 

in the previous suit ^i^for did not operate as 

tor against the mortgagee who was not a 

res judicata against gound by the decn^c 

Lssld in that suit.' JKainst Ills ’U ^ 7^0. 

SlOHAMMSD .lAIMCR KiUN' V. KaOHLSATI 

K. 55; A. 1. K. I'-'i ^}'f\\„d Revenue aIcI aVlJ of 
11 — Punjab Land itev p.„^,,ue Officer, 


Civil procedure code— 1908- contd. 

rrw.rth'it the order on Receiver application Hid 

Namasivay.\ Panoar.) bANAnni. -- i> pj^ti Mad. 

321; (1025) M. W. N. ob.l, 18 M. 0.8, . . * ■ 

102' 

S 11 -Rnit suit, findinn arrived 

/or reiil nol irioUe 6p Court ion,c/i 

decided previous su it -Res a 

A finding arrived ."V !■ , ,n t?v a subsequent 
Court not having l»nsd.otioii to p'.rties doe{ not 

suit for rent snlisequeiil suit, although 

operate as res judicata in the s ose^u ^ 

c 11 EXD IV-CaaSf» of action, n'hether can 

not asked for in previous smU 

whether barred. is that a plaintiff should 

P" ITnVl. to sp it up la eauee of notion against 
not Maim a decree on it in a later 

'siM ivIZ Z fU'sht have Claimed the same on it in 

a previous suit. . . enforce the mort- 

\vhere a mortgagee in a^Bii.t ^to ^cnf;oi^ 

gage, fails to ^slc toi \ 

mortpgor, mortgagor. P. C. 

- N: «.T 1^.^^ ; 50M.h..,.l:5f.at.m 
52 I. A. • 118 ; 30 C.^^. N 1 ^- 


tition-Civil Cour t, ' partition pro- 
A decision h^^u l^e'•enuo Officer^.. 

cesdings on a point a subsequent civil suit 

E.;s A? r."";:;:.-. -3 ‘i 

C.VeO. . , that a particular land is 

A suit fora been privately partition- 

incapable of partition ^joint in Revenue 

.Urw T%orf« 0 R though. SIX'^"' ** j tnorpfru'e. 

^olnUabVby a Civil Court. U uasoa 

S.sotU L. Ci I'Lceiuer^.petitioh /or appo— ‘ 

idina appeal— Order a»Jy ^ ^nnointmeiit of a 


m a foro'or ‘ ciecidvd against sneli party, 

must be held to lia vinrl^r was not allowed lo he 
Where a plea of non-jo ncler ,t ^ 

taken m .-g^s if the plea liad been taken 

late stage, the olh-Vl > * . ^ j ^ partv taking it and 

'lrm^t;erMm■e^ party in a siih- 

{‘eq^ont'lni/ t^tak: tliat ,dea. C Kaiiuvamov .Stsn.^u. 

TlN'KAUI GHOSE 

11, Expl. Vh See Ilisnr Law 

92— Decision in preeioits «ti( relating 
to temple. _ nffr.rn real and genuine contest in 

A dectsipn given after nrea^ an the ,,,31 p,o- 

a suit J^olating to , f,n all persons interested 

peidyrepresjmted B 

in the temple, whetl > ^ cannot 

or not. and T^Mriedlu a snhsequent suit insti- 
be re-opened ami rc-tnea iiltereste.l in the 

tuted not^i^rties to tiio previous snit. 

^‘CS{S:;iFS -{Fit SiS'S;£s 

SKi. to- ..CAP «.»»■ ■ -SP? 3.“. .h.. 

titled to .rn nl nfte^^BPenrb^ Bome amount 

pe«I-Order a. lu iwru« w thc^emple. the finding 

an application for the appo High for the <laiiy . ^9 against all persons inter- 

.ding the disposal of an ap^^ °Cdirthr temple Ld cannot be questioned m a 

that the cause oi acUo^^ Lfandant and ^ent suit instituted by worshippers of tho 


pendino appeal 
Wherein ana. 

asXEtt'.;. ..d 
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civil Procedure Code-190$-coutd. Civil Procedure Code-1 908-coul(J. 


femple under s. 92 of the C. V. C. M Kastcri 
^AIUSIMHA r. Atchutana Lakshmin-arasimhah 49 M 
L. J. -46; (1926) M. W. N. 40; A. I. K. 1926 Mad 267 


924 

] 11»145,0. XXI, r. 26— 5famp Act (II 

or 1809), S3. 15, 35,.S6~Contract Act (IX of IS72), 
ss. 133, 135 — Execution of decree — Stay of execution 
—Security given by judgment-debtor—Security bond 
written on plain paper bearing Court-fee stamp, 
validity of Objection to validity o f bond, withdrawal 
of — Appeal — Objection, whether can be reneived — 
Application by surety for cancellation of bond, 
rejection of --Res judicata— Estoppel— Agreement 
between judgment-debtor and decree-holder enhancing 
rate of interest payable on decretal amount — Time 
granted by decree-holder to judgment-debtor for 
payrhent — Surety, ivhether absolved. 

Ihiring the pendcney of a certain execution proceed- 
ingthe judgment-debtor np})lied for a stay of execu- 
tion till the flecision of an appeal pcnding’ngainst the 
decree. The Court granted a stay of the proceedings 
till a certain date l)ul subsequently on the objection 
of the decree-holder an<l after hearing the parties it 
marie an order that the judgment-debtor should 
furnish security before the date to which the pro- 
ceerlings had been adjourned, The judgment-debtor 
filed «a security bond executed hy the appellant wliich 
was accepted by the Court but notwithstanding the 
execution of tliat bond execution proceedings con- 
tiiuied at the instance of the decree-holder against 
the judgment-debtor. Proceedings were, however, 
subsequently stayed on the judgment-debtor agreeing 
to pay interest on the dooretal amount at a rate higher 
than that provided in the decree. After the dismissal 
of the apjieal lilcd by the judgment-del)tor against the 
decree, ex-’cution was again taken out against the 
judgment-debtor. Tliereafter the surety put in an 
application stating that he did not wish to continue 
as surety and asking that his bond might be cancel- 
led. This application was rejected. The decree-holder 
then applied under s. Ibo of the C. P. C. for execution 
against the surety but the surety objected that exe- 
cution could not proceed against him inasmuch ns 
(a) the security bond was not properly stamped in 
accordance witii s 15 of the Stamp Act* having been 
written on plain paper bearing only an eigirt-anna 
Court-fee stamp instead of being written upon a paper 
stamped with an impressed stamp, (b) tlie Kxecuting 
Court was not competent to take security from the 
judgment-debtor after having i>as39d an order shav- 
ing the execution of the decree, (c) the suretv was not 
liable on the bond as the decree-holder had contiiiu^^d 
to prosecute the execution proceeding even after the 
execution of the bond and consequently the con- 
sideration for tlie bond had failed, (d) the decree- 
holder was not entitled to enforce tlie decree against 
the surety without first endeavouring to recover the 
decretal amount from the judgment-debtor, (e) the 
decree-holder had entered into an agreement with the 
judgment-debtor whereby the latter had agreed to 
pay interest at a rate higher than that mentioned in 
the decree and (f) the decree-holder had granted time 
to the judgment-debtor to pay up the decretal amount. 
These objections were overruled. On appeal : 

Held, (1) that the surety s omission to raise ob- 
ections to the validity of the bond in the application 
winch he had made to the Court asking that the bond 
might be cancelled had not in any way affected the 
position of the decree-holder and did not estop the 
fiuieiy from contesting his liability under the bond 


W'hen the decree was attempted to be executed against 
him and lie became aw'are of his legal position; 

(2) that the di.smissal of the surety’s application for 
cancellation of tlic security bond did not operate as 
res judicata inasmuch as the surety was not on tlie 
date on which he had made liis previous application 
a party to the excmition proceedings ; 

(3) that the surety having been made a party to the 
execution proceedings when the decree-holder made 
an application for execution of the decree against the 
surety, the surety’s objections must be determined in 
the execution proceedings ; 

(4) that the order of the Kxecuting Court calling 
upon the judgment-debtor to furnisli security amount- 
ed merely to renewal of its previous stay order 
coupled with the crjndition wliidi it was authorized 
to impose by .sub-r i3; of r. 26 of O. XXI of the C. 
P. C., and was, therefore, perfectly valid ; 

(5) that in the absence of a provj.<aion in the bond 
that tlie decree-holder must attempt to recover hia 
money from the judgment-debtor before he could 
take proceedings against the .surety, the decree-holder 
\vas entitled to proceed against the surety without 
attemjqing in the lirst instance to recover the decretal 
amount from tlie judgment-debtor ; 

(6) that the surety was under the bond liable for 
the amount lield to be due to the decree-holder on the 
decision of the judgment-debtor’s njipcal and that 
lie was not. therefore, liable to j)ay the enhanced rate 
of interest which the judgment-debtor had before 
the decision of the appeal agreed to pay to the decree- 
holder, nn<l tli.at tlie surety wa.s not consecpiently 
affected by tiiis agreement and tlie agreement did 
not absolve him from liability umler the IkukI ; 

(7) that inasmuch as the l)ond executed by the 
surety contemplated thaf execution proceedings should 
be stayed, the fact that tlic decree-holder granted time 
to the judgment-debtor to pay up the decretal amount 
did not absolve the .surety from liis liability ; 

(8) that the surety having taken objection to the 
validity of the bond on the ground tliat it was not 
properly stamped, a.^i soon as he was made a party 
to the execution proceedings, and no order liaving 
been passed thereaher under s. 30 of the Stamp Act 
admitting the l)ond in evidence, the surety waa 
entitled to raise the plea of the invalidity of the bond 
on that ground in appeal although the i)lca had been 
withdrawn in the lower Court ; 

(9) that the bond was not properly stamped and 
was. therefore, invalid ; 

(10) that the decree-holder having continued the 
execution proceedings against the judgment-debtor 
in spite of security having been furnished, considera- 
tion for the security bond had failed and the bond 
could not, therefore, be enforced against the surety. 
LGuRASDITTA MaL V. GrROASMAL-KAMCHAN'D, A. I. K. 

1925 Lah. 552; 7 L. L. J. .31.3 772 

s. 11, Expl. IV, O. II, r. Suit for posses- 

sion as reversioner of last male ow7ier- Subs<>qfuent 
suit as heir of another person, maintainability of. 
Under O. II. r. 1 of the C. P C., a plaintiff ought 
to frame his suit so as to include all titles on which 
he is entitled to the relief he claims. 

Where a plaintiff’s suit for possession of certain 
property as reversioner to the last male owner is 
dismissed, a second suit for possession of the same 
property against the same defendant on the strength 
of his title as heir of another person is barred by 
virtue of Expl. IV to s. 11 of the C.P.C.. since he ought 
to have pleaded both the titles in the lirst suit. 
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Civil Procedure code— 1908— contd. 

Where a question of riglit or title has been ad- 
judicated upon in a suit, the bar of the judgment 
cannot be avoided by suing on a new form of chum 
or on a ground of relief which might have been» but 
was not raised or determined, in the former suit.. M 
Rayipati Ramiaii i’. Kavipati Laksh-mi Narayana. 

M. L. J. 701; 23 L. W. 13; (1926) M. 126; A. 

1926 Mad. 231 . , ^ 

S.II.Expl. IV, O. XXMI, r.^--JIlndu Law 

— iridow;, a/ie»afion by --Reversioners, remote, 

whether can challenge alienation— Suit by remote 

reversioners for declaration, dismissal of occom 

suit on basis of family custom, whether maintainable 
— Leave to institute fresh suit, effect of. 

Plaintiffs, alleging themselves to be the rcvevsioncra 
of a deceased Hindu, brought a suit for adeclaiation 
that a gift made hy the widow of llie deceased of pio- 
peitv belonging to the deceaseil was void as agains 
the reversioners of the deceased. One of the defences 
set up by the defendants was that the plaintifTs wcio 

not the nearest reversioners of the deceased and that 

the only person entitled to dispute the deed of g it 
was one G who was the nearest royeisioner of the 
deceased and who had also oeen imideadeu as 
defendant to the suit. lu »urs\Nvr to this plea the 
plaintifTs took up the position thsit even it 
nearer reversioner of tlie deceased the i>lamt . 
a right to maintain the suit on account of 
colluded with the other defendanl.s. 1 he ^^u . 

during the jiendency of the suit 
thereupon made an application to the C<Hirt 
lor permission to amend the plaint so as to be ame 
to plead a family custom under which th > 
entitled to succeed to the estate of the deceased 
withf?, although the latter was a nearer reversione 
of the deceased. They also prayed to be 
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was uloiiiiobuu, uuv V 

Buit remarked that the plaintifTs , romriir 

tile a fresh suit for possession. PhuutifTs then ]>rouUit 

another suit for possession of their share o 1 

perly founding their title on family custom : 

^ Jltld, (Ij that the allegation of the 

was an allegation which might and •* 

been made a ground of attack in the pie\ 
and that not having been pleaded in the 
suit it could not be pleaded in the subsequent suit 
having regard to Kxpl. IV to s. 11 of the ^ t 

(2) that the previtms suit having been 
there was no question of the suit * , •* „„ 

be withdrawn with liberty }<^ fj^^rpss^on o” 

the flame cause of action and that the e. p 
opinion by the Court when <ii'5mi6smg the suit tha 

the plaintiffs were at liberty to bring a pc.,,«e 

for possession, did not furnish „ „..gntly 

of action for a fresh suit, and that J 

the present suit was not maintainable. P. • 

Singh V. Jaoannath Baksh Singh. 27 Bom.L K. 

A. 1. R. 1925 P. 0. 55; 48 M. L. J 61; 2 0 V; N- 

12 O. L. J. 117; L. R. 6 A.. (P. C.) 50; 27 O. C- 334. 29 

C. W. N. 749; 47 A. 158; 23 A. L. J. 739, 22 L. . 

68; 52 I A. 100 (P. U.) 

8.24. 167 

See C: P. C.. 1908, 6. 103 ... qq 

See Presidrncy Towns Insolvency Act, 19 . 

8. 2 A -Transfer of oase-Prejudicc aojiin’t 

Pleader, whether ffround for transfer -Scope p 
in^uiri/* 


Civil Procedure Code--1908 -contd. 

When the transfer of a case is applied for on the 
ground that an impartial licanng of the case and 
moper adjudication cannot be oblaincrl because the 
Judge hearing the case has shown himself us j rc- 
judiced against or in favour of one side or the other, 
all that has to be ascertained is whether the allegation 
of the aiisenceof an unprejudiced judicial mind is 
true in fact there and then and any enquiry into tlio 
causes that lirought about such a state of Ihinfis 
would not only be irrelevant but be calculated to mis- 

^ * J*GC t 

It v.'ould be incumbent on a higher Court to transfer 
a case from tlie lile of a particular Tribunal to another 
q'ribunal the moment it is clear that some prejudice 
has been created and that a fair lieanng and an 
impartial adjudication cannot reasonably be eNiicclcd 
even though such a state of things lias been brought 
about by the conductor the very party applying for 

tlie transfer. , , • • i . , 

It would, however, be a dangerous pniicii-Ie to 

establish that the momenta Judge falls out with a 

Pleader or uicc I’crsa the case should ne tiansfentd 

from tlial Judge to some other. If. on the other liand, 

there is aiiv rcasonalde ground for supposing that 

the prejudiee against the Pleader has iii any manner 

or measure afTected the judicial attitude towards tim 

i.arlv or his case, a transfer should be erdeud. M 
Mila Naramma r. Mri.A Kknoamma 55 J 

5, 34 — Jntercst pendente lite, yi'ant of ~ 

/) iscreiion of Courf. i. i • 

The decreeing of interest after the date of the in- 
stitution of a suit is within the dmcre ion of tho 
Court and as a rule the Privy Council will not inter- 
fere with the exercise of this dihcretioii by a High 
rvnirt in India. P C Soi'iii'NDRA Mohan .Si.mia r. 

50 M:'l J 1; 5 l>at.'l35;52 I. A. 418; 30 C.W.N^4^b| 
S 42, O. XXI, r. 48 (1)— K-tecKlion of 

decree—Trausfer of decree-Court to which decree 
transferred, power of— Attachment, power of. 

AVhen a decree is transferred to a Court other than 
the Court which passed it for execution, tlie Couit 
t^w^ich the decree is transferre.l has the same powers 

in executing such decree as if It had been passed by 

itself including tho power of attaclmient given by 

r 18 (1) of O. XXI of the C. P. C. O Lal BAHAimu 
V. Beni Madho, 13 O. L. J . 174 1043 

47^ 

See Bengal Tenancy Act, 1885, s. 171 217 

f-eeC P.C.. 1908.0. XXI. r.u 58,60 4 4 

See C. P. G.. 1908, O. XXI. k. 06 ^8^9 

See 1 A RTiT^fK possession— Delivery of 

possession in execution of another decree- lief usal 
of Revenue Authorities to grant mutatian—Suxt for 
possession, second, whether maintainable. 

Plaintiff obtained a decree for the recovery of his 
flliare in certain property but failed to execute it. la 
execution of another decree, however, he obtained 
Bvmlwlical possession of his share of tlie properly and 

this possession continued undisturbed for some time 

Plaintiff then made an application for mutation of 
nmnes in his favour but his application was refuFed by 
the Revenue Court and he thereupon brought another 
suit for possession of his share of the property: 

Held tliat the refusal of the Revenue Authorities 

to grant mutation of names in favour of the plamt- 
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ifr amoi:nt(^d to an net of dispossession * 00(1 furnish- 
ed the plaintiiT ■with a fresh cause of action upon 
which to maintain a suit for possession and that s. -17 
of the C. V. C. wrs nut, therefore, a bar to sucli a 
suit. O S.viHA Bii 1 1 '. Kazim Hl’sais 1 9 

S. 47 — I’Jxecution of decree — Examination 

of apilicant on commission— Lengthy cross- 
c'xamiiuUion — Refusal to answtr questions— Dismissal 
of npiilication — Appeal-Procedure. 

<3n an aj'plicat ion under s. 47 of the C. P. (’. llio 
petitioner, a lady, was examined on commission for 
over three hours and she tlien refused to ansvyer 
anymore questions jiut to licr in crcss-exanunalion 
on the t^round tliat her head was puzzled. Tiio 
Commissioner submitted his report to tlic Court 
which passed an order that the evidence of the 
petitioner should be discarded altogether. The 
petitioner thereupon rcfu.seil to produce any iiif-i’e 
evidence in support of her case and her application 
Avas dismissed. (Jn a]'peal; 

Held, (I 'that in the circumstances of the case the 
evidence of the petitioner should not have been dis- 
carded ; 

t2) that the petitioner was jiistilicd in refusing to 
produce any further evidence in support (-f her appli- 
cation, inasmuch ns her only remedy was to obtain cn 
order of di.smiFsal of her application and prefer an 
appeal against that order. C Ja.ajila Kiiatcx r. Coup. 
Mohan l»UTrA 675 

S. 4^7 — Limitation Act IX of ]108), s. lU, 

Sch. I, Arts. 110, L'O — Construction of decree— 
Decree based on compromise declaring liability to 
pay amount found due on taking accounts— Suit to 
recover amount, whether maintainable — Limitation 
— Acknowledgment— Statement that payment has not 
been paid as accounts have not been settled, effect of. 
The parties to a suit agreed to comproiiiiss their 
disputes and obtain a declaratory decree in the suit 
and a deed of compromise was drawn up. The decree 
embodied the terms of the compromise wholesale and 
provided inter alia that accounts should be looked 
into and the amounts found due should be paid. 
There was no actual taking of accounts, no amount 
Avas fixed as being due from one party to the other 
and no linal decree was passed. In a subsequent suit 
instituted by one of the parties Avithin six years of 
the date of the decree to recover from the other 
party moneys due by the latter on the basis of the 
accouuts : 

Held, (1) that the previous decree Avas only declara- 
tory in character and was not executable and that the 
present suit Avas not. therefore, barred by the provi- 
sions of s. 47 of the C. P. C. ; 

(2) that the decree governed the relations betAveen 
the parlies superseding the compromise deed ; 

(3; that the suit being one to enforce the obliga- 
tions arising under a decree, Art. 120 of fcjch. I to the 
ihmitation Act applied and the suit was, consequent- 
ly, AA'ithin time. 

* A compromise decree has got the features and 
characteristics both of a compromise and a decree 
and a suit based on the declarations contained in 
such a decree may, therefore, appropriately be re- 
garded as a suit upon a decree and not a suit cn 
the contract contained in the compiromise. 

Whether an earlier contiact is superseded by a 
later contract on account of a certain alteiaticn in 
the terms of the contract depends on whether the 
parlies iatende^ to rescind the original ccatictt* It 
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is, howcA’cr. possible to A’ary a term of an original con- 
tract by a subsequent parol contract in such a Avay 
ns to keep alive the original contract. fVl Arunachalam 
(.’hfatiar r. Kajkswara Sethuiai I, 22 L W. 195; A I. 

11. 1925 Mad. 1260 338 

S. 47— 5in’f against several defendants, dis- 

missal of— Appeal against some defendants- Suit 
decreed — Execution of decree — Objection by defend- 
ants not made parties to appeal, whether can be 
entertained. 

Where a suit is dismissed by the Trial Court and 
an appeal is preferred against such dismis.sal against 
some only of the defendants and the suit is decreed in 
appeal, the other defendants avIio have not been im- 
})leaded as respondents in the appeal, although not 
judgment-debtors, are parlies to the suit Avilhin the 
meaning of s. 47 of the C. P. C., and an objection 
urged by them in the execution proceedings that the 
decree is not binding on them mu.st be determined by 

the Executing Court. L Akhtyar r. Akbar, 1 L. C 1 

181 

SS. 47, 92— Ordc?- by Court in pursuance of 

fc.^iemc framed under s. OJ, C. P. C. — Appeal, 
whether lies. 

An order passed by the Court in pursuance of a 
scheme of management framed by the Court under 
s. 1*2 of the C. P. C. is not an order passed in execu- 
tion of a decree and is not, therefore, appealable. 

M IJaaa C. Vythklinga Mudaliar v. Mahadeva Iveb 

794 

S. 47, O. IX, r. 13- Kx parte decree, execution 

Q f — Objection to jurisdiction of Court which passed 
decree, whether can be taken — Remedy. 

An objection to the jurisdiction of the Court that 
liied the suit is not one of the questions arising 
between the parties to the suit and relating to the 
execution, discharge or satisfaction of the decree w’hich 
are alloAved by s. 47 of the C. P. C., to be dealt with 

in execution. , 

After the passing of an ex parte decree the only 
course open to a defendant avIio Avishes to raise an 
objection to the jurisdiction of the Court that tried 
the suit is to apply under O IX, r. 13 of the 
C. P. C. to have the ex parte decree against him 
vacated and the suit re- heard. M Padhakrishna Iyeb 
f. ViNAYAKASAA'AMiAR, 22 L. W’’. 5G7; 49 M. L. J. 664; A. 
I. K. 1926 Mad. 128 9® 

S. 47,0. XXI, r. 22— Execution of dccree- 

Xotice to judgment-debtor, absence of— Sale, validity 
of — Order setting aside sale— Appeal, second, whether 
lies — Notice, service of, proof of — Report of peon, 
whether admissible. , 

An order setting aside an auction sale on the greuna 
that no notice had been served on the judgment- 

debtor under r. 22 of 0. XXI of the C. P- C. mil* 
AA'ithin the purview of s. 47 cf the Code and is open 
to second appeal. - 

The omission to seiA-e a notice under r. — 

O. XXI of the C. P. C. deprives the Executing Court 
of its jurisdiction to hold an auction sole of the judg- 
ment-debtor's property, and a sale held in the absence 
of such notice is held Avithout jurisdiction and i9i 
therefore, void and a nullity. , 

A peon’s report of sei'A’ice of notice cannot be useQ 
as CA'idence to prove such service unless the 
examined as a Avilness end the report is 
C SabadaPbasad Poy v. Krishna Dome 

S. 47, O. ;CX|, r. 90— Kxectition of decre^ 

—Application to execute decree against cm of stceru^ 
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iudgvient-dehtors-Soh of property bclonp^ng toother 
judgment-debtor also, e^ect of— Suit by other 
judgment-debtor to recover possession o; his share, 

maintainability of. 

A decree was obtained against several persons who 
were members of a joint Hindu family, in. execution 
of the decree the decree-holder purporting to proceed 
only against one of the judgment-debtors brought a 
house to tale which he described as being the sole 
property of the judgment-debtor against whom execu- 
tion had been talveii out. Before the attachment and 
sale of the house, however, a suit had been brought 
by one of the other judgment-debtors for partition or 
the house and the sale of the house took place during 
the pendency of that suit. The plaintiil in that suit 
obtained a decree for his share in the house and sub- 
seciuently brought a suit to recover possession of his 
share frum the auction-purchaser • . 

Held, that the suit was not barred by the provi- 
sions either of s. 47 or of r. 90 of O. XXI o 

C. P. (■., inasmuch as the execution proceeding in 
winch the house was brought to sale did not purpoit 
to have been taken against ihe plaintifi 

Kanhairam V. Kaliciiaran, b X. 1>. Ibl; A. 1. U. J.)-o 
Kag.GB 

S, 47 , O. XXXIV, r, 4-.Uort£7ai7C-dccre(;— 

Order directing morlgaged properties to ^ ’ 

certain order-Appeai, wkeiher 

equity of redemption in one of several moitgagcd 

properties, right of. 

An order made iu the execution 
decree BeUling the order in which 
properties should Le sold is a hnal oi 
the parlies iu a matter relating to the epcecut on, 
satisfaction and discharge of the decree and is open to 

""’SMinarily a mortgagee. Jecree-l.older is entiUed _to 
sell the properties comprised in ® of a 

. order ho pleases and there is no equity ii , 

person who has purchased the equity mort- 

in one of the properties comprised » 

gage entitling him to ask the bourt to 

property imrchased by him should ,.Aovered 

event of the decretal amount not 
from the sale of the other properties 

mortgage. Pat ‘L k 

MAiiT0,Uy25) Fat. 104; 0 P. L. T. 39.5, A. i. 

Pat. 4b4 


S. ^Q^-Decree directing recovery 

party only on of another party 

Limitation /or oxtcution against / • 

mencement o/. . , - n.Tv/7r7o« J . 

Per l^hillipa, J.-Cagreemg with 

Walfttce, J., contra).— Where ^ failure to 

money be recoverable from a party on y , 

recover from another party, 
decree becomes barred 

twplvp vprtrs from the date of the decree. 

‘ Wherr^deerr directed ••.hat li-t 

pay to plainliH his costs of tb® . the same 

failure to recover them from lirst nroperty": 

be recovered from the income of ^the^O. 

Held, ihut under the eLcution 

P. C. the decree became twelve 

against the trust property after ‘be expiry ^ 

years from its date. M Mad 20; 

ViiRA, 49 M L. J. 49b; 46 M. 846; A, 1. R. 1020 |o. 

^1920) M-W.^-Sia 


— ■ 9.53. 7 ft 5 

Sec Hisdc Law -Dkbts 

Sec Hindu Law- Joint lo-r ^ iniOAT 

s 65 See OuuH Laws Act, 18i6. s. 10 1 04/ 

zr - S. 73. See c. I’, c., I'JOS, O. XXXVllI, u.JO 

cs 73 ^■\5 -Rateable distribution- Con- 
ditions, 'rcquisitc-Manifest error- Interference- 

aeoUon 7.T G. 1>. C., is intended to distribute equit- 

Rblv the -issets of llie common debtor realised b\ the 

Co^rt .amonr rt'e decree-holders, .md to enUtle a 
creditor to beuolit under the section, tbo onl> l''o 

conditions necessary arc that lie ° 

decree against the same judgment-debtoi and ‘b'^J. 
must have ai)i)Ued for execution of that deciee befoia 
urissem “ ere realised. 1£ these two conditions me 
fuUill-d he is entitled to join in the rateable distiilm- 
t ion It is not necessary that the execution application 
nut in ln the party should be such as would have 
ended in' his successfully obtaining satisfaction of Ins 

decree. ,, p ^ there is a special 

"[i erwise the 

27;A. 1. K 1926 Mad. l<y 

S. 80— Xotice o/ suit Disclosure of grourid 

nf romDlaint—Sotice.suJJiciencyof. 

1 he object of requiring notice of an intended smt 
under 8 80 of the C. P- C. is merely to inform the 
defendant substantially of the ground of complaint. 
The notice must not be too strictly or too 
construed It must not be construed as a Ple-^ing. 
Itreed notset out all the details and facts of the 
pLe%vhichthe plaintiff intends to prove. The not ce 
mnqt be considered sullicient if it substantially 
i^lforms the defendant of the nature of the suit intend- 
ed^o be filed. M Vbnkatakrishnier v. bECUETAUY of 
State for India, 13 L W. 464 

Q 91— PaliHc right, ohslniction to, suit 

relating* to, by private individual—Spedal damage, 

T&Z a ^mbt “els . to the obatruetion of a 
oublic right the plaintiff relies upon special damage, 
hf must allege special damage m , the plaint giving 
particulars and details of the special damage which 
has accrued to him. A mere general allegation m 
Ih^ASnt that the plaintifi has sufiered inconvenience 
owing to the obstruction comp ained of docB not 
amount to an allegation of special damage. '' bero in 
S a Buit special damage is not alleged in the plaint 
it is not open to the plaintifi subsequently to say 
iKoJ thP other side could have got the necessary in- 
fnrmltion if they had chosen to ask for the particulars 
l/.^f anecial damage alleged to have accrued to the 
plaintifi by reason of the obstruction. C Kaj Chandra 
Haldar V. AIahim Cuandra Mallick 728 

g 92 Temple goveimed by scheme — Supple- 

mental scheme appointing manager for purpose of 

WlTerc^a^^Spl^ U governed by a scheme an order 
M the District Court modifying and supplementing 
the Bcheme and appointing a manager for the purt 
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pose ot suing is not ulira vires. M Mauisc.axti 
Kamaxi j CiiAKYri.L' r . I’fi'iiin'i.r liLrm Mangaeao '^2 
L. W. A. 1 U. U):’5 Mad. 555 

S. 92 — Tanple — Scheme «>/ mayiagcmcnf — 

Pi'irer.'i of Courl—L'ourt, authoriii/ of, to interfere 
in m-jnugrrnei-t of temple —Trustees, powers of, 
cxcrcise of, inode of. 

A Court has no general power to rcgnlnfe tiie 
affairs of a temple in respect of wlii<-h a seiienie has 
been framed under s. 1)2 of the C. C. C. Jn such a 
case the antliorit y of tiie Court to <lcal with matters 
arising undr r thesclieme is derived fnan the scheme 
itself and the Court has no general power outside of 
or indejiendent of the scheme. 

Where a scheme frumctl l)y the Court under s. 1I2 of 
the C. 1’. C. for the management of a temjde ]uovifles 
for t!ie api^ointment of an officer by the iJoanl of 
Control set up under tlie scheme, the Court lias no 
liower to cancel an appointment made by the Heard or 
to direct the Hoard to ai'p('int another l erson in place 
of the one ajipoinlcd. 

Where under sucli a selieme ocitnin pov/cis are 
delegated to the Hoard cf Control to be excreiscxl l y 
a vole of the majority of tlie memliersof llie Hoant 
subject to cunlirmaticn by the Cuuit. a majority of 
the member.s <'f the Hoard cannot exercise those 
powers I'y Sv.'parate and indiviilual action; the powers 
must be exercised in a meeting cf tli,- Hcar<i duly 
convened in accordance willi the provisi(»ns of the 
scheme. Where a majority of the iiiemLers of the 
Board purport to exercise any of such jiowers in- 
divhlually witlmut convening a meeting, the Court 
has no i)Ower cither to coiilirm or to reject wliat the 
members have purjiorted to do, inasmuch as the 
uction of the members cannot be regarded as that of 
tho maj uity of the members in accordance with the 
provisions of the scheme. M Hava C. \’vrHELiNOA 
iMli'ALIAu r. Mahaui-va Iyki: 794 


— S. 92 — Temple — Suit f'O' removal of ti'us'ee 

nnd other reliefs — Interest in trust, what amounts 
to— Worshipper, u'hether entitled to maintain suit — 
Trustee, whether can be removed for neglect. 

The question whether the plaintiffs in a suit umler 
8. 02 of the ('. H. C. have an interest, such as is re- 
(luired by the section, in the trust property or not, 
is a pure question of fact. 

The interest which tlic plaintiffs must possess in 
the trust jiropeidy for tiie purposes of sucli a suit 
must be near and not remote, substantial and act 
illusory and must be an existing interest and not a 
mere contingency. 

Although prhna facie any Hindu has a right to 
.worship in any Hindu temple, it does not necessarily 
follow that every Hindu has in relation to every Hindu 
temple the interest which gives him the right to sue 
ill respect of the temple under s. 02 of the C. P. C. 
On the other hand it would not be correct to Siiy that 
unless a person habitually resorts to a temple fer 
purposes of worship he cannot be said to liave an 
Interest in the temple within the meaning of the sec- 
tion. 

Persons living in villages in the neighbourhood of 
that in which a temple is situated who attend the 
temple on important occasions and celebrate their 
marriages in the temple are entitled to maintain a 
6uit in respect of the temple under s. 92 of the C. P. C, 

Where the archakas of a temple are permitted to 
•appropriate the income arising out of a certain pre- 


I'crty for their own use after spending some portion 
of it on the daily worship in the temple, a conllict is 
likely to arise between the interest and the duty of 
the archak-as, inasmuch as whatever is not spent on 
the v.orslii]) is tt) l)e appropriated by the archakas 
In such a case it is desirable that, having regard to 
ail llie circumstances of tlie case, a certain projiorlion 
of the income may be directed to be set apart fur the 
maintenance of the daily worship and the balance 
may be i)ermitted to be a})propriated l)y tlie archakas. 

Jn a suit under s. 02 of the 0. 1*. C. against the 
licieditary trustee of a small teni]*le in a petty village 
it was found that the trUvStec iiad been guilty of 
neglect but that the corjuis of tlie temple properties 
had not been wasted or alienated, and that the neglect 
of the trustee had aroused little public attention and 
the services of an efficient trustee were not likely to 
bo secured: 

Held, Hint this was not a fit case in which the 
liereditnry trustee should be removed from his office. 
M Kastiri Xarasuiha v. Atcuitana Lakshjji- 
NARAsi.MnAM. H) M. L. J. 7 IC; {102Cj M. W. N. 40; A. I. 
n i:t2G Mad. 2G7 924 


S, 92 — Trust ■ -Suit for removal of trustee and 

for scheme- Plaint conjined to allegations of miscon^ 
duct of trustee — .lh.se ace of grounds for scheme — iJevtfi 
of defendant — Abatement — Cause of action, whether 
survives. 


In a suit under s. 02 of the C. P. C. the plaint was 
mainly taken up with allegations of mis-conduct on 
the part of the trustee and the plaintiffs asked on that 
ground for tho removal of the trustee. There was 
also a prayer for a scheme whicli was mentioned at the 
end of the plaint without giving any special reasons 
why the scheme was necessary. The ti*ustee died dur- 
ing the pendency of the suit : 

Held, [i) that the two reliefs prayed fur in the 
plaint were distinct, although the second relief was to 
a certain extent dependent on the first, inasmuch as it 
was necessary to allege a breach of trust in order to 
constitute the necessary cause of action; 

(2) that on the death of the trustee, the cause of 
Action did survive against the representative of the 
deceased trustee for the purpose of framing a scheme, 
and the suit did not abate. M xYrmugiia TiiamdiraS 
V . Xauasivaya Paxdaua Sanadhi. 22 L. W. 130; 49 M. 
L. ,1.324; (1925; M.W. N. 5G9; 48 M. 668; A. I. II 
192GMad. 162 109 

s, 92, O, XL, r. 1 — Suit for removal of 

tnistee and for scheme — Allegations of personal 
misconduct — Death of trustee— Abatement of suif— 
Appeal — Receiver, appointment of. 

A suit imder s. 92 of the C. P. C., for removal of the 
Paudara Sannadbi of a mutt on grounds of personal 
misconduct without any reference to the absence of 
any means of preventing it, Ciinnot be revived aginet 
his successor for the purpose even of framing a 
scheme, merely because there was also a prayer fora 
scheme in the plaint. In such a case, no Kcceiver 
would be appointed pending an appeal against a 
decree by wluch the Court dismissed tlie suit as 
having abated by reason of tho defendant's death. 
M fcjCBRAilA.NU Hesika Paxdaha Sannadhi r. Aecmcca 
Thambirax 1C 6 

S. 96, O. XXI U, r. 3 — Consent‘deerei—ObjeC‘ 

tion that all parties have not consented, how can be 
taken — Keticu; — Appeal, whetkir lies. 

Where a decree purports to be passed with the 
consent of the parties, an objection to the decree by 
pi party who has consented to it on the ground tha^ 
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some other parties have not consented to the 
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S 96 (3), o. XXIII, r. 3, O. XLllI, r. 1 (m) 

-Comfromiseo/ suit- Decree , assed cn cemj.^cu.ue 

and Ure te>.s^ tl-e 

agreed that they have case is a 

decree passed by the Coui ^pp^ai B Gri.Aii- 

consent decree and la not open PPe ^ 

CIIAND Uamsckh V. Uamslkh Ramiauta , 

R. 1279; A. 1. U. 1026 Bom. 39 sC-^Appeat 

^:™^n..-Where a didercaroe o£^-pini- 

between two Judges lorraing « 1^*''!?*"“ appeal 

ing an appeal from a subordmate Jll ,im 

must be decided in the mann provisions of 

O. P. C., and not >" “ccordangi w 

cl, 36 of the Letters Patent, C 1 rafi 

V. Bhabani Nath Roy, 52 C. lbi», i' ggy 

3. 99-3faater and 


XVI 


civil Procedure Code- 1903 - contd 

The ciuestion wlietlier tlH're is or is not 

‘"whelv! I^ver, the Appellate Court ,n eo^i^nng 
,l,e question of the legality of the or.ler of d^n s . 

of fact 

•''5;::::‘s^nM;;gLfTs::vi^''insu.a,rdi.mtionand 
diLbedicnee of onlers repeated from t unc to tune in 

“ ca^rt disniissetl on a, . 00 ... 

ini^indnct oommided^ot by hun h u ^h^ 

l;c father M Alailmm-a t hi'itiak , ,, 

Ass-nl, dit25iM.W. X.603; 4-J M. L. J, olh; A.l.^K, 

PJ26J^d,^5l^^ P/a int not aiyited by plaintiff- Pro- 

Ss "S| 

Appeal lilt from an order'icf 
remand by the tiisl .he judgment hr6 

^ e 104 O XXI, r. 92,0. XL 11, r. 1 (Btt 

;;cT7<ion of decree-sale, eonfirmaUon of- 

Appeal, ‘‘/'Ueragahist an order of an AppeT- 

eorrmitig - exeeuti^ sale lu refiism^^ to 

aet it aside under O -\X , ., ,)2 onheL, Va ,,3 
Nanak CHASn r. ,, aeemni-Pemand ofilfir 

- I ^ Ja A ^ y« f y/ f 


E 


late 

pet 


S, 99— Master anti ^ 

mma( of temple servants on <='‘“^9“ ^ , identical 

-Suit to set n»ide d.am.A-sa/- 0.a^ 

in respect of all "Jal— Question for 

whether can be reversed to-l‘rUr 

consideration— iDsconduct w «/ fact — 

offences by servant, effect ^ 

Appeal, second — I nterfei ence J p , holders of a 
r pfaintiffs, four iu ?nmbe|^ wh.j^ w e. e the hold ^ 

piper service tnora in a j® ' ,,iort them hy 

aside the orders <>£ dismissal passed ,,lui,.litT 

the trustecofthc temple £oi l b charjres of mis- 

had a share in the service inaw. onen to tne puny 

rrijS r A.S. .«• i-- “■ ■"• 'Ss::' 

SfiT!i,TZuM ™ ■'» e™'”! 

"S-S. .... . 1 .. e~A 


of 

to 


remand uiig m ,,ocument is adimssibro ,.^ 

lo shod ‘ mid provision of the Evj^if# 

evidcBce u e. a^con ^^^P consenti],gAi 

Act, it IS u I I flocumenl is 

287 

(_‘HASi»MrLUcK 13-.Ca5C transferred from 

- S. 105, u, '/'•I airsDnee 


S. 105, mts^nce 

one Court lo auo /or, — 

of--Adjounvnent, appDcal^ J esdifirte 

" in such a suit the Court “D”j;s",laaol and hhv , o/ -Appeal-Appellate uMo^, 

there was justilication for the order « ^ ^ J Z let Lidc ex parte decree. -w/ led 

not whether the Court wouU itself hat c d T: 

Other Court and on loat he was not^ 

applied for time on the j ^-iihiilim 

ot the transfer * g j-efused and the enso gnis 

case. parte mrd was decreed 

heard on *!»*'*' j ^Defendant filed an aji^iiinirtiEbi 
on a subseque nt diite.^^1. ^ ^ aside the etc 

under O. IX. r 1 was rejectedv^dirdi no 

parte decree UiVjHbpeai 

a|^afntr?he'cx parte decree, however, the 'Apr&ilat, 


not whether the uouri wuu*« 

plaintilTs for the conduct principle that 

It cannot be laid down ^ for a suhtc- 

the punishment to be j.Uout referente to a 

quent offence must be awarde been cciidcncd 

prior offence, ’'' hen an ofi nee has been 
or dealt with and the offen cnbEeaucnlly dismiss 
is not open lo the } ;f the eeivout ofiends 

him for that si me offence tut if the to 

again, it is peifectly jus ihable for^ 

ccr fcidcr the piior dealt v ith for the fci b- 

naniurtbe tenant tbculd te dealt wiin 


tei^LLDt cCcncc. 
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Court set aside the ex parte decree on the ground that 
an adjournment should have Ijcmi granted on the ai)- 
plicati-ai of tlie defendant and i t-mandcd the case to 
the 1 rial Court for decision according i(> law : 

Ilchl, ( 1 ) that the dcfendniit nut iiaving I'ecn inform- 
ed of the order tran.=f<>ning the case fiom one Coui t 

to anotlier the apidic-ation of tlie defendant fur nd- 
journmoiu should have Ijccn gi'antod; 

that as tlic imi)ror* r refusal of the (’ourt to 
grant time to the defendant on lljat date had afTecfed 
the decision of the case the defemiant was entitled on 
appeal to have the decree set aside and the case rt- 
lieard, apart altogctlu r. from anv questioii rni^^od 
m any application under (). JX, r. 13 of the C. P. t;. 
as to wlietlier he harl sullicient cause for non-njij.ear- 
ance on the dale when tlie decree was ])asscd. Pat 
S. N. .Mcli.k k i. Ga.n-;a tlucE, Pat. PtU- A I K 

1U25 Pat, 531 10-7 


“ 105, O, XLl, r. 23 ihiris'J icl inn ticclincd 

by Trial Court— Ai>pc<il~ Uemand Inciilentul 
(kcision of 'jiic.'ition relating to nature ot property 
in suit, whether binding. 

^Vh^■n■ ill order to determine tlie (luestion whether 
a Trial Court whieh has declined jurisdiction in a 
case has or has not jurisdiction to tiv tiie case 
an Appellate C<aut gives an inciflciUal f|( »-'ision (.n the 
nature of the property wliieli is the suldeef-matter of 
the suit and liolding that the suit is trial-le liy the 
lower Court remaiuls the suit to that Court for deci- 
sion on the meidts, ilie only (piestion wliidi mu>t he 
taken to have been linally derided hy the A(»pellate 
Court is the (|uestion of jurisdi<-liua iuid the derision 
■with regard to the nal ure of the propert v cannot he 
treated as tinal so as not to be open to epu'-stion in an 
appeal against tlie decree linally passed hv the Trial 
Court. M Lo.MAiiA Pedda Srnn.vYTA v. ‘ S vtiiicm 1 1 
Rayamma, 22 L. W. 225; A. I. R. PJ25 Mad. lOlG 

666 

s- 109. iSee Letters Pathkt (Mal*,), CL. 31) 

126 

S. 109— P?-o5atc proceedings— Appeal to 

Privy Council— Caveator, whether entitled to appeal. 
A person who Jnul tiled a caveat in the Court of 
first instance opposing a grant of Probate and who 
was imi)leaded as a respondent in tlie High Court 
in an appeal arising out nf the proceedings is entitled 
to maintain an apj)Ucation for leave to aiipeal to His 
Majesty in Council against the decision of the High 
Court in appeal. Pat Cenda.moni Deiuya r 
Kaghun-andan’ .Singh, A. 1. R. 11)25 Pat. 712 ipj-^ai Pat’ 
337; 7 P. L. T. 2S7 ’ jqq 

■ S. 1 1 0— Appea/ to Privy Council — Ainoanf 

or value of subject-matter, determination of— Interest 
accruing due between date of filing of suit and 
pnssingof decree, whether can be included. 

Where interest is claimed in the plaint on the suit 
amount, such interest as accrues during the period 
betw'een the tiling of tlie suit and the passing of the 
decree is part of the subject-matter of the suit and 
the amount of such interest can be regarded as part 
of the amount or value of the subject-matter of the 
suit in tlie Court of first instance within the mean- 
ing of s. 110 of theC. P. C. R Thamsundashl-n r 
8 . M. A. R. R. M. Chetty Firm, 3 R. 405; A. I. R 192d 
Rang. 45 047 

— 1 S, 110 — Pi'ir?/ Council Appeal — Subject-matter 

in dispute I ailic of reliefs in appeal and cross- 
'objections— -Construction of document, whether 
substantial question of law. 


The combined value of the relief claimed by the 
ai)i.<dlaiit in an aj i'cal an<l that claimed by the re- 
bjuiideiit in cr< ss-objcctioiis, dc tei mines the amount 
of the value of the subject-matter in dispute for the 
1 urjjoscs of tiling an appeal to the Privy Council. 

'i’he (luestion of the proper conatniction of the 
1 articular words and clauses to be found in a par- 
ticular document cannot be said to be one involving 
a sul)stantial (luestion of law within tlie meaning of 
a. llOof the C. P. C. N Ghulam Areas v. Govinduao 

200 

• — ; S. 110— .Ippea/ to llis Majesty in Council — 

\ aluation in plaint accepted by defendant — Plaintiff, 
V'helher can tfueslion valuation. 

^Vln■ro a i>laiiitilT values the proj.erty which is the 
subject-matter of the suit at Rs. lU.OOO and the 
valuation is accejjtod liy liie defendant, it is not open 
to the jdaintifi 011 an apjilieation by the defendant for 
h ave to apjieal to the Privy Council to show that the 
value <»f the i)ro]>erly is less than Rs. 10,000. M 
ChKLAsANI RaTLAVYA r. a NNE IlUAHMAYVA, 49 M. L. J. 
309; A. I. R. 1925 Mad. 1223 572 

S, no, O, XXI, r, 89 — Transfer of Property 

Act (IV of I\SJ),s. 72 (bi — Appeal to Privy 
Council — Substantial question of law — Mortgages, 
jtrior and subsequent Decree obtained on subsequent 
mortgage— Sale in execution — Prior mortgagee, 
whether can apply to set aside sale — .Money paid by 
prior mortgagee to save property from sale, whether 
can be added to principal. 

^\ hetlicr a jirior mortgagee in possession of the 
mortgaged luoperty can a]*ply under O. XXI, r. 80, 
of the C. P. C. to set aside an auction sale held in 
execution of a decree obtained by t'l subsequent mort- 
gagee on a simple mortgage in a suit to which the 
j'fior mortgagee was not a party, and whether cl. (6) 
of s. 72 of the Transfer of Proiierty Act applies to 
such a sale are substantial questions of law within 
the meaning of s. llU of the C. P. G. O Jagaw Nath 
Singh v. Jag Jewan Das, 2 O. W. N. 860; A. I. R. 1926 
Oudiil7 93 

S.115. 

See C. P. C.. 1908. s. 73 11 

See C. P. C.. 1908, Sch. II, Part. I 313 

See Rangoon Ml'nicipal Act, 1922, s. 14 550 

See Rangoon Rent Act, 1920, s. 15 627 

S, 115 — Jievision — Error of law. 

A mere error of law is not necessarily an illegality 
and is not an exercise by a Court of a jurisdiction not 
vested in it by law so as to entitle the person aggrieved 
to apply for revision. L Glrditta Shah-Hariciiand i’. 
Ram Lal, I L. C. 14 379 

■ S. 115 — Madras Estates Land Act (I of 190S), 

s. Ill — Sale of holding, application for, by land- 
holder— Order of Revenue Divisional Officer, whether 
revisable by High Court — Board of Revenue, refusal 
of, to interfere — Interference by High Court. 

A Revenue Divisional Otiicer before whom an ap- 
plication is made by the land-holder under s. Ill ot 
the Madras Estates Land Act for directing the sale of 
a raiyat's holding is a Court subordinate to the High 
Court and his order is, therefore, revisable under 9. 
115 of the C. P. C. 

Where, however, the Board of Revenue has declined 
to interfere with the order of the Revenue Officer, 
the High Court will refuse to interfere in revi- 
sion, unless its non-interference would lead to a gross 
miscarriage of justice. M Maharaja of Jeypow v. 
SoBHA SuNDAB Daiai, 49 M. L. J. 540; A. 1. R. 1926 M*d. 
149 570 


Vol. 9i 


j 


general index. 


1075 


civil Procedure Code— 1908 -contd. 


S. 115— Remedy, other, open to party— 

Revision, whether competent. 

Where an applicant possesses any other remedy 
tho High Court will not interfere in revision O 
Makhdoom Bakhsh Sixou V. Gasga Prasad, -r O. ' ' • ^ 

65S; A. I. R. 1925 OudhGGG 647 

S,115— Traiw/e?- 0 / Property Act 

1SS2),$. ISO— Assignment of debt - \\ ritinp> 

ntcessay-y-Applicability of Act to Punjab -hefusal 
to recognize oral assignment-Irregularitij - 

Although the equitable principles umlerlying the 
Transfer of Property Act are followed m the I unjiib. 
the Act itself, with its technicalities, does not apply- 
An assignment of a debt need not necessarily be 
effected in writing, and where a Court refuses to 
recognize an assignment which is otherwise 
and admitted by the assignor lv>mself merely on the 
ground that it was not made in 
amounts to an irregular exercise of f. 

is open to correction in rev'^ion L 1 ua « ■ 

Kalyan Das-Ohkt Ram, A. 1. U. 192o Lah. 5io, / C 1- 

J.427; 6 L. 487 ^ 

s. 115 (c)— Appeal— Jttdgment of 

Court reversed without assigning reasons Jllega 

exercise of jurisdiction- Revisioji. 

Clause (c) of s. 115 of the C. 1- C 
advisedly framed in indelinite language in order 

empower the High Court to ^ 

iSly^^'in^Hio IxTc'Lc^'of iu 'jurisdiction and its 

JoGESH Chandra Misra u. Ramani Kama Maui. 

s 115 0 ,y.y.y\,r, 6-Plaintiff. examination 

of, on cimmission, ruhether 

DUcretion of Court—Revision-lnterfeience oy j 

An'm-der for tho examination of o^derTo 

pass in any case. A plaintiff is f 

his own foYunv, and having chosen ® Z . . ^ 

entitled to say, “1 reside outside V 

the Court, therefore. I ask to be allowed to examii 

myself on commission." n Pr.nrt for llio 

When an application is made fo a Court i 

issue of a commission the Coui t t - jippiicn- 
discretion as to whether it should g j^^-dUng to 

tion. and the High Court wi 1 be ^erj “^Von 
interfere with the exeicise of depend upon 

Trial Court. Mach case must, ho vcvei. depj.na^^l^^ 

its own circumstances and f ^ 7 # tlie High 

of such discretion can be laid , eea wro^ly 

Court finds that the discreUon " ITnot 

exercised, or that the case in all its below 

laid before the Court below, or that the 

misapprehended an important 1'“'^ nDplicatioii 

instance Where the Trial C^onrt trea,s^an_^«;PI?^^^^ ,3 

by the plaintiff to examine witnesses 

if it were merely an application to . . revi- 

on commission, the High Court imU the Trial 

sion with the exercise of the .. . ^ Herbert 

Court. Pat Muhammad Akbab Ali KiiA. ^22 

rS'^'o” uy, ,, . -iw*' t.,'"™ 


Civil Procedure Code -1 908 -conttl. 

In dealing with an ai»plicalion f^r leave to appeal 
as a jiauper iiiuler r. 1 of O. XIiI\ of the C- I’. C.. 
the Court has to procec<l upon a iiciusal of the api'li- 
cationand tlio judgment and decree aiipealed from. 
Wlierc after I'erusing tliesc documents the Court 
cornea to a dccisit.n that llie decree appealed from is 
Uf't contrary to law ami rejects the ai»plii'alion, the 
High Court uill not interfere witii (lie decision in 
revision unless it apjiears tliat the ApiicUale Court 
has failed to exercise a judicial diserctifui in coming 
to such a conclusion. O Shams-l'D-ui.s v. (iI'r Hakhsh 
S isoii, A. 1 K. 1920 Oudh 201 96 

• S. 115, O, XLVll, r. 1 Reticle, order ref using 

’ . . mm « • 


^is'-Lrave To’ a^pen/, of~Bem^on. 


to grant — Revision, whether lies. 

All application to revise an order refusing to grant 
a review wouhl be entertained only in the most 
exceptional cases. O Nauksh Prataii Sinuh c. Sni.A 
PltASHAD Tewaki 334 

- s. 115,Sch. 11, paras. 1, 16— Rc/ert'7icc to 

arbitration - Revision- Interference by High Court. 
Where objections arc raised to a proceeding before 
an arbitrator ami they are liie sulijcct of a decision 
l,v the Trial Court, tlie order of the Trial Court 
cLinot be interfered witli in revision. Where, liow- 
ever, an aplilicniit in revision challenges mjt llie jiro- 
prietv of the jiroceeding before tho arbitrator but 
the iirocoediug of tlie Court itself and attacks tlio 
reference made by the Court to the arbitrator, ^it is 
not merely a (lueslioii of a wrong decision of the Court 
but may be one of irregularity or illegality com- 
mitted by tho Court in the exercise of its jurisdic- 
tion in referring the matter to arbitration. Jii sucli 
a case it would ho open to the Iligli Court to inter- 
fere with the order of the Tiial Court in revision. A 
Gcpaldas t'. Raij Nath. 24 A. K. J. 235 930 

s. 115, Sch. II, para, 15— -IWuP-afion— 

Award set aside— Her ision, whether lies. 

\n arbitration proceeding entered upon by the 
parties in the course of the trial of a suit is a pro- 
ceeding in the suit itself and docs no constitute a 
Bcpararc cas?, within the meaning of s. 115 of the C. 
p ThereLrc, an order of a Trial Court setting 
aside an aM-ard made in the course of an arbitration 
proceeding entered into during tlie pendency of a 
suit is not open to revision. L Mateh Lllah v. 

S. 141, b. IX, r. 13 Bengal Tenancy Act 
(VIII of I8So), s. Oo- Conimo»i manager, appointment 
of application for— Rx parte order—.A pplication to 
set aside order, whether maintainable. 

A proceeding under s 05 of the Bengal Tenancy 
A^f Li- the appointment of a common manager is in 
the nature of a suit and r. 13 of O, IX of the C. I». C.. 
therefore, applies to such a proceeding by virtue of 
the provisions of s. 141 of the Code. C Belait Ali i*. 
H,>K1 Pkobai. .Moitka 741 

5 ^ 144— y'jxcculion of decree— Purchase by 

varty to suit but not decree-holder— Subseguent 
reversal of decree— Restitution— Sale, whether can be 
fct aside. 

In a suit on a mortgage, the mortgagor ivaa ex 
nartc in the. Trial Court. A subsequent mortgagee 
was imp-leaded as 2nd defendant. A decree was 
passed iii favour of (he plaintiff and in execution 
thereof the hvpotheca whs sold and purchased by the 
2nd defendant. Tlie (x parte decree ivas then 
reversed on appeal and the mortgagor thcroupoa 
applied to have the sale set aside : 
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that llie sale was liable to be set a.-ido since 
the 2nd defendant was a party to tlie suit and 
decree, though no relief was granted tn him under llie 
decree. 

The protection ■which is given to a Irma fide pur- 
chaser in execution of a deerre which is sul>sec|uent- 
ly reversed on aii'cal shi uld not be extended ton 
defendant or a parly to the suit, even though he gets 
no benctit directly und'-rthc ilccree; in otlier worcls, it 
is cn\y ^ hnna lulr jairclia'-er. wl.o i.s n< t a jarty to 
the suit or priiCeeding, tliat is entitled to k( ep tlic juo- 
perty purc-hased by him. In all other cases the i)m- 
chase is liable to be defeated on tlie reversal of tlte 
decree in execution of wliieh tlie sale is efTeetf cl. M 
CHINNA VaVAKAN V. CuFTTIAIi'A riiKTTV. 4'.li\l, L d. la:?- 

22 L. W. 43;-; 48 M. 7G7; A. I, IT 1920 Mad. 78 16 

-s. 145. C. P. C., 1908, s. 11 772 

S.148. 

Sec C. P. C.. 1908 s. 131 213 

See pROviNCi.\L I.\S''r.vi;N( Y Arr. 1920, ss, 27,43 467 

S. 151. .SVc Limitation Act, 1008 s. 3 168 

S. 151 Inhcroit pruccr of Court, scope <‘f'. 

Under s. 151 of tlie ('. P. C a Court has no inherent 
power to set aside its own orders wlienever it chooses 
to do so. Pat Anant PoTD.vii r. Mancvl Potdm- 4 
Pat. 704: A. I. U, 11)20 I'at. 27; 7 P. L. T. 291 4 8 3 

S. 151--Crai7 Ofiiccr, misconduct of, m 

executinr] Court's onlcr— jurisdiction of Court to 
rcmedij iujurij — Inherent lowers of Crmrt. 

When an Olheer of Court dejiuted t-> exeeute an 
order i.«sucd by the Court conduets himself dishoneslly 
■with the result that one of the parties to the suit in 
■which the order is i.'^sued sulTeis tlicreby, tlie Court, 
on being infounrd on this fact, lias jurisdit lion under 
8. 151 of llie C. P. C. to remeily the injuiy hy passing 
necessary orders, for instance, by directing ti.c ctliecr 
BO conilucting hini.^clf f<* refund money mi.-aj.] ropriat- 
ed by liim. M A.min Mai i-Ikaimi-na r. Han(;i;a iP rinw- 
KUNir. 22 L. W. 387; (P‘25) M. W. N. 742; A. I. li. 
1925 Mad. 121 2 300 

SS.151, 148, 149, O. VII, r. 11, O. XLVIl, 

r. ^~0rder dircclinrf payment of deficit Court-fees — 
Money paid hy plaintiff to Vleadir's clerk — Failure 
of clerk to pay Court-fees — Rejection of plaint — 
Inherent power of Court to 7'estore suit. 

Plaintiti was directed to make up tlic deficiency in 
Court-fees payable on his plaint -within a certain 
time. He paid the amount representing his deficiency 
in the Court-fees to his Pleader's clerk for the puih 
chase of the necessary stamps, but the clerk mis- 
appropriated the money and failed to pay it into 
Court. The plaint "was eventually rejected for failure 
of the plaintiff to make up the deficiency in the Court- 
fees : 

I/eld, that on the true facts being brought to the 
notice of the Court tlie Court had inherent power to 
set aside its order rejecting the plaint and to restore 
the case to its original file. PatAniT Prasad Singh 
V. Kamharakh Aiiir, (1925) Pat. 147; A. I. R. 1925 Pat 
435; 4 Pat. 180 213 

s. 151, O. XXXII, r. 7, O. XLVIl, r. 1— 

Miner plainti^ — Xext friend exonerating defendant 
— Sanction of Court, absence of — Inherent power of 
Cou7't to safeguard interests of minor. 

A Court has a special responsibility to safeguard the 
interests of a minor party and where these inlertsts 
have been overlooked it ought, if possible, to remedy 
^he defect. 
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Once a Court is asked to go back on its own pro- 
cedure it is not a question whether there is any section 
in the C. P. ('. In warrant the action of the Court in 
amending its proceedings. It is an inherent power of 
every Court to correct its own proceedings where it 
has iiecn misled. 

A minor cannot be expected to exercise due dili- 
gence and ns soon as he discovers that the Court hfis 
failed in its duty in safeguarding his interests he is 
entitled to move the Court to remedy the defect under 
8. bil of tlie C. ]^ C. 

AN'here the next friend of a minor plaintiff exoner- 
ates a defendant from liability without obtaining (he 
leave of tlie Court under r. 7 of O. XXXII of the C. P. 
(’ . tlie Court has inherent power to re-open the matter 
on the application of the minor plaintiff. M 
Kanatarthi Srinivasa Rao r. Kanafarthi Venkata- 
kaimsamma.22 L. \V. G29; A. I. R. 1926 Mad. 119 727 

— s. 151, O. XXXIII, r, 10, O. XLI, r, 33- 

Pauper suit- Compromise — Withdrawal of suit— 
Property obtained by pauper under compromist in 
name of third person— Court, power of, to direct 
bonamidar to pay Court-fees — Inherent power of 
CcAirt. 

M here a plaintiff in a pauper suit compromises 
tlio dispute with the defendant and evades the pay- 
ment of Court-fees by obtaining a conveyance of the 
property given to him under the cr>mpromise in the 
name of a tliird person, the Court has no power in a 
subsequent suit by a tiansferee of the pauper plaintiff 
If* re cover the properly frrm the henamidar io direct 
tlie latter to pay Court-fees which should have been 
paid by the j'auper jilaintiff in the previous suit. 

Section 151 of the (\ P. C. does not authorize a 
C' urt which tries a subsequent suit to pass an order 
iili reference to a previous suit M \’onnakota Vibajit 
V Vatsvava Bangaraju 519 

s, 1 52— Ame7id?«€nt of decree, when can 6e 

allowed-- Intention of Judge— Mortgage suit- 
preliminary decree directing payment of interest 
after due date — Final decree omitting provision for 

payment of interest — Amendment. 

'I lie lest whether a Court can make an amendment 
under s. 152 of the C. P. G. is whether the order as 
it stands represents the intention of the Judge at the 
time he made it. 

A preliminary decree, passed in a mortgage suit, 
allowed interest on the mortgage monej’^ at a certain 
rate after the due date fixed by tJie Court for payment. 

A final decree was subsequently passed but the provi- 
sion with regard to the j?ayment of interest was not 
entered in the final decree and the decree-holder on 
discovering this omission applied for amendment of 
the decree: 

Held, that as it was by an omission that the clause 
regarding the payment of interest was not entered 
in the final decree and as the intention of the Judge 
Avas to allow interest, the omission could be rectified 
by the Court at any time under e. 152 of the C. 

P. C. O Jacmohax Singh v Sitapatrau 29 

O. I, r. 8. See C. P. C., 1908, O. XXII. b. 2 

558 

O, II, r. 2. See Hindu Laav — Joint familt 

976 

0« ll| r, 2 — Mortgage — Separate provisions ftr 

payment of interest and principal— Suit to recover^ 
interest — Ao demand for principal — Insolvency o/ 
mortgagor— Application ly Official Assignee 
declare mortgage inoperative, uhether rraintaiftclti. 
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Wlier# theca is a provision in a mortgaRe-deed foi 
the payment of interest different from that^ I]"'’'’ • ' ,1" 

{or the payment of 1’'° 
pendent covenants, and a personal 
on the covenant for the payment of “ 

decree is obtained, that would not f 

qnent suit being iH'ouKht for the reco e.y o _ the 

principal. To such a case O. II, r. 2 of ‘ 

hifi no anpUcation. It c.ui apply only if at tlie tnto 
o! suit both the principal and interest have becoii 

^ Under a mortgage-deed, interest was pa\able 
month The deed also provided for payment of pm - 

cipal and interest wlieneyer , e 

the mortgagee was the 

Zti! clus^e ^our\ for interest dne and .a d ce 
was obtained At that time no demand had neen 
m^de for payment of principal. The mortgagor sub- 
sequently^ bLamo an insolvent, and an 
r^^deby\he Omdal Assignee for a f 

the mortgage had by virtue of O. II, r. - 

urthatHreVrincipal not having become pay- 
abb In Ihe date of the snif, O. II, r. 2 had no appl.ca- 

tion to the case, ^ ^ n TT r ^ applied 

(2) that the bar arising out of O. 11. i- \ \ 

only to a second suit by the ^’’pUca- 

sntUle the Othcial Assignee to 

tion in the insolvency proceedings Swvmy 

that the mortgage had become j i*. pj 

Rao V. Official Assignee ok MapiJas. 22 U . 

U L. J. 474; A. I. K. 19-^5 Mad. 1120; 48 M. -OJ 

O III r 4 - Vakalatnama, acceptaitceof , 

that the Pleader mentioned m the has 

and conducts the case in Court sho^s that 

accepted the vafcalalnama. . „ Pi*»aflpr to pro- 

A power-of-attorney authorizing . .i confers 

secute all the litigation . Jn anneal up to 

upon him power td lodge and R\m^6 L 461; 

tlie High Court. L Hudhu IUm v. Kalu Ka , 

17. See Bengal Tenancy Ac^ 

-i!'-!:! a V. r. 17. See C. P. c , 190S, O. IX, | U 

O. VI, r. 4. See O. P. 0., IMS, O XXI, R.|0 

o. VI, r, 14 -Plaint, not signed by plainU^ 

1908, B. 

Amendment, whether can be 

endment allowed by cojiscnt, whethei can oe j 

Leave to amend a plaint may be granted at any 
stage of the proceedings, for inBtance, ejn m appear 
Where a party™ a^^ 

opposite party s pleadings .. conditions 

the amendment is allowed subject ^ objected to. 

the amendment cannot w. Uas, 3 

O Secretary OF State forIndiau Harci R . ^ 

O, W. N.45; A.I. R. 1926 Oudh 98, 13 U. .i^. 
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O. VII, r. 10 ' rhiim "f I alitation 

,>f sjtd -Order directing return <■/ j^hiint /..?• /j?vscl- 
tation to proper Court Court, wlivihcr rnUtlcd to 
decide material issue in order to defrcmine jintsdic- 

■vT’ uirt should not b-r tlic purpo.so of (’..nsidoring 
whether it has or has not jurisfiictiou to entertain a 
auil decide a material issue in tlu* suit. 

When a plaint ifT comes into (’'"irt clanniug damages 
or interest lie can put the amount of damages m 
interest at aiiv tignre lie likes and the mere fa< t that 
the claim is untenable is not a sulhcicnt reason foi 
the Court to sav lliat the claim is an jidhited . laim 

nnd tliat the suit should have lieeii liled in a Conit of 

Tower pecuniary jurisdiction. M Ra.iagokala 
MmiriiAMiHU 

- O. VII, r. 10— Phiiid presented to wrong Court 


Where a plaint is presented to a Court having no 
iurisdictioii to trv the suit the Court ought to 
ttie plaint for presentation to the proper ( mirt. 

to dismiss the suit. -., 9 . M W 

I'SIITE 1-. Paila Acmanah. 22 L. M o2„ (IJ-oJ al 
RDI, I.lM920 .M«d. IIU 280 

O VII r. 10— Phtiid presented in wrong 

Court— Return of plaint- Presentation in proper 
Courl -Co»rI-/ees cu/iawced during interraC Deficit 

Court-fees, whether payable.’ rt .f 

Where^a plaint wliicli is presented in a wrong Couit 
is remrLdC presentation to the proper Court am 
subscQuently presented in a Com t of competent 
iuri'ediction, the suit must, for purposes of the com- 
mitation of Court-fees payable on llie plaint be 
deemed t'> have been instituted on the date on which 
the DUint is presented in the proper Court. If between 
the date of the presentation of the plaint in the wiong 

C mrt and its presentati^^^ in tlie proper Court the 

Cour -teeB pavnhic on the plaint have been enhanced 
thfv nWintiff nuist pay the (Jonrt-fees payable on the 
ulaint on the date on which tlie plaint is presented to 
t^he proper Court, after deducting the amount »!» 
paid by him a.s Court-fees on Plamt ^ 

Prosau Mukkuji V. Lal Moni Dem. 30 C. 

A. I. U. 1926 Cal. 355 

— O. VII, r. 11. See C. P. C., 1908, s, 151 213 


o. VM, r. 11— CoKrt-/ee. deficiency in— Fro- 


Where the Court finds that the Court-fee paid on a 
plaint i 3 insufficient, it ought to give an opportunity 
to the plaintiff to value the suit properly and to pay 
L necessary Court-fees. It is not j, roper m such a 

case to dismiss tho suit on 

the Court-fee paid is not sufficient. C .Iira Lal 

ItAVPRJPB r Sl’RESDRA Natei Saroanga 488 

^ : o; IX, r. 6-Kx parte decree, when can be 

passed— Absence of defendant— Duty of plaintiff to 

A deCTe^rannot be passed eo; parte merely because 
the defendant does not appear. I he plaintiff must 
prove prima/acie that his claim is true^ O Ohcl.m 
Hcssainv. Singer Sewing Machine Co., A. I. R. 1926 

Ou dh 19 2^ 7— Order declaring defendant 

ex parte, whether bar to appearance in subsequent 

^An ^ex^parte order under r. 6 of O. IX of the C. I’. 
C only covers the peried during which the parly is 
ftilually absent and does not act as a bar to his subso 
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quent apj) ‘araaro. llf is n jf, pr< v«*nti‘d from 

app.’uriii" 1 it(‘r and proc'^ ? liua: with tho cas ' at the 
sta^o at whicli it tliPn is. 

knle 7 of (). IX cf tlu* (’ I*. C apj'lic.s tu a partv 
who wishes to he iflcjratcrl hack to tin- j>osition which 
he woiild have l)fen in, if he )iad a])jicarv<I at n 
piwious hearing at whicdi lie was ahseiit. and who 
wishes the proceedinf^s, laki-n in hi.s ahseiice, to he 
taken over ai^ain in his j>resenee. so tfial he may 
regain the opportunities of cross-examination, etc., 
which he lias lost hy his absence, ddic wonis “r.r 
pa?*te " in the rule apply only to llic hearing; on the 
particular day when that hcarini? and atljuurnmcnt 
ex parte is ma<le. There is no ^jround for extend- 
ing its o])er'.;ion to all sulisequent hearings of the 
suit M ( }OKARAKONI>.\ \' l--\ KAT.VSrmU .Ml r. 1 tKl.l i'AliTM I 
Lakshminaka.simiia.m, I'J .M. L. J. 1’73. (r.>25' M W. X 
047; A. I. U. 1U25 Mad. 1271 545 

_ , — _ o. IX, r. 1 3. i>ce C IV (V, !!)()'<. s. 17 98 

0. IX, r. 13 — Kx parte decree, application to 

set asiile— Summons not duly served on defendant 
— Limitation, determination of — Limitation Act {IX 
of Sch. }, Art. 10^. 

l.'pon an aiij)Iieation to set aside an e.r pay'te decree 
the Court must satisfy itself as to whether the a]>pli- 
cation is within time an<l whether anllieient cause has 
been shown for the non-appearance of the defendant 
on tlie date of hearing.* Where due service of notice 
on the defendant is not Citahlishod, the Court must 
decide wiiclhcr the a[)plication is within time from 
the date when the petitioner came to know of tlie 
ex parte decree. L Mohla v. Kahncn. A I. R. 11)25 
Lah. 577; 7 L. L. J. 108 798 

O. IX, r. 13. See C. IV CV, 19c8, 8. 141 741 

O, IX, r, 1 3, O. V, r. 1 7 -Service of summons 

— Due and reasonable, diligence, meaning of— 
Summons when maybe adixedto a house. 

In an application to set aside an ex parte decree 
where it is found that the summons was served bv 
atlixing it to tlie outer door or some conspicuous part 
of the defendant's house, it is necessary for the Court 
to be satisHcd that the provisions of the second part 
of r. 17 of O. V of tlie C. T. C. were really complied 
wdth. The Court must see whether in fact the serving 
otlicer had used all due and reasonable diligence with 
a view to linding the defendant before the process 
of affixing the summons to the outer door or some 
conspicuous part of llie defendant's liouse was resort- 
ed to. 

IVr Huckland, J . — Where the fact of service of 
summons is contested it will be a matter for detailed 
consideration as to how service purports to have been 
effected, and in each case it will be necessary to show 
that the process-server was reasonably and duly 
diligent in his attempts to effect personal service 
due regard being had to the particular circumstances 
of the case. 

Trovided the process-server goes to a place on a 
day and liour when he may expect to find the de- 
fendant there and does all that is required under r. 17 
of O. V of the C. IV CV. if he cannot find the defendant 
and could not find him whatever further steps he 
may have taken, by reason of the defendant's absence, 
it is not nec?ssary for him to repeat his attempt to 
effect personal service. C liALDEonAs Lohea v. t>nuc- 
CHURNDAS Goeska, 30 C. W. X. 104; A. I. K. 1926 Cal. 
327 965 

. O. XIV, rr. 3, 5 — Issues, koiv to be framed — 

— procedure. 


Civil Procedure Code 1908— contd. 

Tin* materiabs on which a Court .should frame issues 
in a suit niv hiid down in r. 3 of O. XJV of the C. 
IV CV. and the (’ourt has no power to take the case 
©lit of the hands of the luirties and to make for any of 
them a case wliich he has no intention of making for 
himself. In framing issues the C’ourt should not travel 
out.sifle the pleadings and averments of the jiartics. 

Per I'an'cett. ./.-A Court has power under r. 5 of 
CV XIV of tlie CV IV (J. to frame additional issues, but 
the additional issues authorized by this rule are such 
as may be necessary for the determination of the 
mnttci's in coutniversy between the parties, and it is 
not the intentitm of the Legislature that the Judge 
should travel outsitle the actual averments and 
coiinter-avmmcnts of the parties. Hut the Court must 
I'oiisidcr the case made l»y a j)arty and not the case 
a.s numlded liy tlie osluteDc.ss of the Judge. The mere 
fact that the jiarties are given an opportunity of 
adducing additional evidence in regard to the issues 
framed hy the Court itself which are not based upon 
the pleadings of the parties does not suffice to vali- 
date the i)rocedure adofUed by the Court. B 
IlolUIASAl’I’A 1 >HrR.\IAl*I'A V. PRADHANAITA VeNKAPP.X. 27 

Bum. L. R. 1318; A. I. R. 1026 Bom. 33 426 

O. XXI, r. 2 — Decree— Composition between 

decree-holder and judgment-debtor to accept per- 
centage of debt, whether ad justment- Agreement, 
U'helher can be recorded. 

i\ii agreenwiit hy a decree-holder in a composition 
by his judgment-debtor with his creditors generally 
to accejit a percentage of his clecree debt in full satis- 
faction of the whole debt amounts to an adjustment 
of the decree which can be recorded under 0. XXI, 
r. 2, CV IV C., as an adjustment of the decree. M 
ThCTTA Ve.NKATASWAMI V. ViSSAMKSETTI KoTlLJ.VOAlI, 

49 M. L. J. 730: 22 L. W. 853; (1926' M. W. N. 29; A. 

1. R. 1926 Mad. 184 1051 

O. XXI, r, 2 — Decree— Oral adjustment, 

validity of. 

The words “ otherwise adjusted ” in r. 2 (1^ of 0. 
XX4 of the C IV C. are wide enough to cover an 
oral adjustment of a decree. C Asasoa Priv^ 
Baishnave V. Bi.joy Krishna Ray 705 

O. XXI, r. 2-Ex€cuti(mof dea-ee-Pay 

ment not certified within time prescribed, whether 
can be recognized — Evidence to prove payment, 
whether admissible. 

A payment made by the judgment-debtor to the 
decree-holder which is not certified within the time 
allowed bj* law cannot be recognized by the Execution 
Court, and evidence is not admissible to prove the 
fact of such payment. O Kedar Nath v. Chan^J^a 
Prasad 0'^ 

— O. XXI, r. 11 — Execution of decree — 

tion presented by Pleader retained in suit, 

Proceedings in execution of a decree are 
ings in continuation of the suit and a fresh , J 
is not required for a Pleader to appear, act and 
on behalf of the decree-holder in execution 
ings if he was so authorized by a rakalatnama la tee 
suit itself. An application for execution liRd / 
such a Pleader on behalf of the decree-holder is » 
good application in law and can be entertained, f 
GoniND Prasad r. Hripay Thakur, iT925) Pat. 234^j> 

1. K. 1^25 Pat. 692; 6 P. L. T. 220 * 

O. XXI, r. 22. C. P. C., 19t8.s 
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0. XXI, r-48 (1). Si-e C. P.O.. 

O. XXI.r. 50 -Decree aj/atiisf partnership 

--Exccuti 07 i against partner leave 

dispute as to-Deputy Registrar^ poivcr of, to 

determine dispute — Procedure. . , p , 

Under the Rangoon High (lourt Ongmal ^ ” 

the Deputy Registrar is given powei^ tn ‘ ' 

annlications for leave to execute a decree uiidM (». 
\\l r 50 (2) of the C. 1‘. 0. Wliere however, the pei- 

^on against whom the decree is eonght to ^1 

disputes his liability under the . 

Reffistrar has no power to try and determine tli. 

question and the matter must be 

Court. R Lim Ivar Chanu r. 1- y 778 

1 R. 1925 Rang. 317; 1 H«r. L, J. Ub 

- O. XXI, r. 5 0, o. XXX, r. 3 Partnership- 


Suit against firm-Execution of 

e.Tec«U decree against partner- -Denial of habUi j 
^Procedure— Lunacy of partner. . , ^ 

Where a decree has been obtained ® 

•nd thp decree-holder desires to execute the decuc 
“ag2 \ ty pei'en other than those 
cls. (b)and (cj of 9 ub.r.(l)of r. 50 ® 

intention o£ the latter sub-rule is that " 

cation for leave is made it should be on ” 

“erson who is alleged to Ite liable as a paitnei 1 

to be served with a summons to answer the appiica 

t?on Then if the Court linds that the >'‘‘>'hty s not 
disputed, the Court may grant leave to “ 

to be tried in any manner in which any issue m a suit 

may be tried aiul determined. of O XXI 

Clauses (6) and (c. of sub-r. tD of 
of the C P O refer to persons wlio 

who have been individually served as Partners n o 

euit itself and have failed to appear A ^ason. 
therefore, who has been servei , . , persons 

summons in the suit *V,’. 

coatemplatcd by sub-r. il) of r- ‘>b- , ^ xxi of 

The effect of sub-rr. (2) and (U of r. 'Xfirm 

thA C T* C is that a decree obtained agains 

cannot be enforced, except as to 

Xm an application has been made nnder W; 

unless he has been served ® V ’^''X-r (2h’Lnd 

and answer the application specifi - liability as a 

has had an opportunity of disputing his liability as 

partner, if he desires to do b<x ^ 

Per J3«cfciahd. J.-Dnder O [; and 

CPC the question of liability shojild i 

determined like an issue in a by the 

or documentary, which ma> b p 
parties. It is desirable that , anv ad- 

Should be framed and b<- htld W 

missions made by the P'^rtics pithcr in whole or 

render oral evidence unnecessary, Chasora 

in part, should also be recorded C Jag at 
Uhattachauvya V. Gcnnv ' 824 

U; A. 1. R. 1926 Cal. 271; 53 C. 211 
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0rd»r ftirecting sale with W'llve of mortgage-, 
uhether refusal to imr.^Uigatv -Procedure. 

During the course of an oxccutinn inwcetliiig 
netilk.ner made an application nnd. r O. XXI. r. .)« 

Ui.> C P C. to declare Ins inortgag-- right over 
the projuMties eouglit to he .sold and to sell them 
enbicet to ids rights and to stop llm sal- puiding dis- 
posal of tin* petition. The Conrl in its order .staged 

that the ilecrec-holder oiii)ose<l the petition as hawng 

b-cn made t-.,- late and direeted the sale o take p ace 
with notice of the nv-rtgageand that tlie deeree-holdci 

Held 1) that tlie order did not itself amount to a 
refusal’ to invest igat . within of tlm 

rfcrn-i'io to r 5b <'>f XXI <>i tno C/. I . L. , 

(2i that the order was simply a refusal to stop the 
sale and did imt relieve the Court of the necessity of 
either investigating the cIhuu or of refusing an in- 
vestigation under the proviso ; , , ,• If 

(5)”that the petition must, therefore, be disposed of 

^'•riie nricUe^'rf Cuurts selling property with notice 
of nnaleerminod oli.inis ileprcciitcd. M 
Ciii-TTI V. ITueuxiiN- SCTIIAIIXMAVVA, 19 M L. J. .06 A. 
1. R- 1920 Mad. 210; 33 L W . Jd3 5 


O XXI rr. 58, 60, S. 47 Execution of 

a.cv^c-Attachment -Claim proceedings Scope oj^ 

y ent delAor or liable for tlio decree, 
the judgment ’ • Court can release the pro- 

lii 6ueh an en I . conditions laid 

perty from a tael le ^ ^ 

down ° admits that the property 

iTthrpropm'-Lv*o£ llio judgment-debtor in 
attaclie( IS Uic ^ decree, he cannot nuaintam 

his hands and iwiue attachment 

anapplicatioiwmde ■ ot such a person 

on thf ground that tlie decree-holder by a 
merely on the g execution petition 

mistake omitted lus .^ proceedings ho had 

the property tl^e legal representative of 

In in entitled to maintain jui appeal 

a judgment-debto ei i^gt an order of the 

under ^47 of the fbc ground of want of 

Executing Court consider whether that want of 

notice, the .^ou t the appellant. M 

LisrANrVprHA Raohava Rao .. Mallarragaua Gurl^- 

katha Rao ^j-^Execution of decree— 

iDub/ of Executing Court- 

Sale renard to property to be sold. 

proclamation ^ PI bound to execute tlie decree 

An Kxecutmg court 18 behind it. Hut 

AS it stands e*' * Executing Court to insist that 

i, is always open to un Lxoc ^ 

the nJaterial for a purchaser to know in 

thing which 19 Itip of the nronei tiea 


r. 1-^ rHcree- Claim the correci i ^ purchaser to know in 

and far stay of sale pending disposal of p 
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lu Vje Sold ^h..uld l)p snjijilipcl so tliat il may l>e 
inseiied in llif* sale jirocdaination. 

Wiure tlipre is a widf dilYereuce Uetweon the valua- 
tion placed by llie jud^munt-dcbtor upon the property 
to be sold an<l that placed upon it by thv- decree- 
holder, the valu ition given by the judgment-debtor 
shoald also be inserted in the sale j)roclamati()n. 

An order under r. GO of (). XXI of the C. I*. C. 
merely tixing the value of the pro})erty to l)e sold is 
not as such open to ajipeal. Where however, the 
Court lias to decide other (piestions relating to tlie 
sale proclamation in addition to the valuation f,f the 
property, an order passed under r. GG of (). XXI may 
also amount to an order under s. 17 of the Code, and 
in such a case the order woidd be oji m to appeal. 
C Basanta Ki mar r. BAiKrNT.\ Nath Ciiakravauiv 


819 

O. XXI, rr. 66, 90 -Executinn 'it ilecree 

Sale prnriamodnii, non-publiaition of -Irvi ijiiltirily 
— Uhiirer. 

Non-puhlication of the sale-proclamation is not an 
illegality but is an irregularity which can be waived 
by the judgment-debtor. 

Jn order to oo bouiifl by waiver, a person must be 
aware of what exactly lie is waiving and wliat right 
he is giving up. C Xru'ait Xatm BnATTArMAR.iii' r, 

407 

Scci'. P. 


Jatindra Ktmar Da.s 

O. XXI, r. 89, 


C.. IW. 


s. no 
93 
218 


o. XXI, r. 90. See C. V. C., 1008. s. 47 

O. XXI, r. 90, O. VI, r. 4 ICxccution of 

decree — Xa/c — Suit by avction-inirchaser to recover 
possession from jinhjmeiit-di'btor — Fraud, plea of, 
whether can be raised in defence - Particulars of 
fra ud — Pleadintjs. 

A judgment-debtor who has allowed an auction 
sale of his property in execution of the decree pa.ssed 
against him to be confirmed is not debarred from 
setting up a defence of fraud in the conduct of tlie sale 
in answer to a suit brought against him by the auction- 
purchaser to recover possession of tlie property. He 
must, however, give full partieulars of the fraud 
alleged by him and on which he relies. 

A person wlio is eliarged with fraud should, when 
he is examined in Court as a witness. l)e cross- 
examined in regard to the allegations of fraud and 
his exi^lanation taken into consideration in arriving at 
a decision upon the point. 

Obiter dictuyn.— The cliaige against a bidder at an 
auction-sale that he and those who have acted in con- 
cert with him have acted in such a manner as to pre- 
vent the best price being obtained for the property 
does not oMtself amount to a charge of fraud, nor 
will proof of such concert invalidate the sale to him, 
B Dodbasai'PA Dharmappa v. Pradhaxappa Venkappa, 27 
Bom, L. R. 1:HS; A. I. L. 11)26 Bom 33 426 

O. XXI, r. 92. 

See C. V. C., 1908, s. 101 213 

‘ Ek.feClTlON' QP PKCREIi 443 

^.'._O.XXl, rr. 92,89; 90 91, O.XLIIl, r. 1 (j) 

' P. Land RevenMt Avt (II of. s, loti— 

''^'K.t^CutioTt-'of -Pre-ejnption, rightiof, 

wh,eth^r can be enforced'^ in exeention-i-Ordsr- con- 

''whethet lies^^^evuion, 

[ "U :1 i’ift bbnr.vi Ji Bn 


Appeal, ^ 
' ' -^keiher co^npetent : 


Atl EXedntmg Cohrt'ift houfid t6 conArm.an aiiekioh 
■sale iindeT r. 02 of O.iXX'T of the-O.- P; O.f unless tlite 
dortdit’ions’s’i^ilieB'ih. 91 the OrdgraiJe 

I'J DflB Slujsa edj agbuf ol isbio 


Where a .sde is held under the provisions of O. XXI 
of the C’. P. C . s l.")l of the C. P. Land Revenue Act 
cannot be made applicable to such sale. 

An order contirming an auction sale under r. 92 of 
O, XXI of the C. 1\ C. is open to appeal under 
O. XIAII, r, 1 (;■) of the Code, and an application to 
revise such an order cannot, therefore, be entertained. 
N SiTAP.AM V . Kanijiam, 21 X. L. R. 157; A. I. K. 1926 
Xag. 193 , 962 

O. XXI, r. 95. See Limitation Act, 1908. 

Sen. I. Art. 1H) 485 

O. XXII, r. 2, O. I, r. 8-5ud for declara- 
tion against village propi’ietors — Second appeal — 
(hnissinn to bring on record legal representatives of 
deceased proprietors- Abatement- Permission to im- 
plead some only of proprietors, effect of. 

A second appeal in a suit by the non-proprietors 
of a village for a declaration to the effect that a 
particular piece f>f shamilnt land is a grazing ground 
for the cattle of all Ih" inhabitants and is not liable 
to partition among the proprietors, abates if *he 
appellants fail to make an applicati<*n within time to 
bring on the record the legal representatives of some 
of the defcndants-resi)ondenls who have died, not- 
withstanding that the plaintiffs-appellants have ob- 
tained permission under O. I, r. 8, C. P. C . from the 
second .;\ppellatc Court tfj siu* only a few out of the 
defendant.s-respondents on behalf of all the proprie- 
tors. L UiKHi Ram r. Dcroa Da.ss, I L. C. 427 558 

O. XXII, r. 3. See C. P. C , 1908, 0. XXX. 

R. 4 573 

O. XXII, r. 4 -Appeal- Death of respondent 

not concerned with point in dispute — Legal rejyre- 
sentatives, substitution of, absence of —Abatement. 

The failure of an appellant to bring on the record 
the legal representatives of a deceased respondent 
who was not in any way concerned with the point in 
di.spute in appeal docs not operate to cause an abate- 
ment of the appeal. L Thaktr Das r Daulat Ram, 

2 L, C. 117 32 

O. XXII, r. 4 — Appeal - PaTiy not interested 

not impleaded— Death of respondent not interested 
■Legal I't-prescntatives, failure to bring on record, 

effect of. 

¥ 0 • 

The failure of an appellant to implead as a re- 
spondent or to substitute the legal representatives of 
a deceased respondent persons who are not interested 
in tlie result of the af)peal does not affect the main- 
tainability of theappeal. C Madhd.si’Dan Chakravabtv 
r. Satish Chandra Nag 620 

O. XXII, r. ^ -Death of defendant— 

Legal representatives not brmight on record— Abate- 
ment, extent of —Decree against several defendants - 
Application after decree to bring legal representatiies 
of deceased defendant on recoi'd — Procedure. 

Where one of several defendants in a suit dies dur- 
ing the pendency of the suit and his legal represen- 
tatives are not brought on the record within the 
prescribed period, the determination of the question 
whether the suit abates in toto or only to the extent 
^of .lhQiinti?roftl of the deceased defendant depends upen 
thei xjuestion .wlvether the. deicea9ed»><lefendant was 
,eueh a necessary ’party to the'Stitllintftlhft duitfraandt 
proceed o-wjng to his absbnee iroln ths- record.' d 
.pcl^aintiff brought a.suiC..faI^itecbv^I 7 ■^Af.'pohs^^:^^i^ 
of certain property and for mesne ^roHts against 
thred defendants. "Ddf ett<iaVrt"S 

sporty in (kis[Uite to d6feiitliint^Nh)d.>'^inldf^1dh>'l?^i'/ 
to the sqitXo Defendant No '3 
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and a decree in favour ot the plainlifl’ was penl..,,lly 
passed against the defendants, the decn-e for me.sne 
ppbfits purporting to be again.st all the detendnu^ 
Defendant No. 3 tiled an appeal against the dec ee 
and during the pendency of th.rt app.;al the plamtilT 
discovered that defendant No. 1 ha.l died 

Thereupon he mndc an apphoation tliat tlie le^al 
represenlalives of defendant No. 1 may be 
upon the record, and tliat the case may be ic-opiMud. 
The Trial Court set aside the. whole dceiee and le- 
opened the case against all the defendants. 

No. 3 applied to the High Court m revision on th* 
ground that he was content to seek his remed\ against 
fhe decree of the Trial Court in tlic appea which he 
had filed and that the Trial Court should not liave 
ro-opened the case as against him and defendant 

^^Reid that in the circumstances of the case the re- 
opening of the case should be confined to the legal 
?ep?ese?itatives of defendant No. 1 and that the order 

oUhe Trial Court so far as it ^ 

Nob. 2 and 3 should be set aside. M Makai'pa <*«’• ; 

DAN V. SunUAMANIA IVKU 

n vvn r A-^Suit for possession by several . 

ent-^ Legal representatives not brought on lecoi 
Abatement, extent of. 

In a suit for joint P°f appea f to 

by a number of plaintiffs P,yr„,,,i to uphold the 

The decree ,as.^ iu 

a decree, one on the record 

legal representatives ^ ^ abates only 

within the prescribed period the IP against 

as against the deceased resi>oude 

all of them. A Nauain Das i-. buEoDiN. a. 

rt vvii r Plaintiff , death of- Until 

If ‘riVial Court instead (o\‘‘“leceTsed 

Bubstitution between ri\al cla .. ^ q£ in the 

pluintin by a separate order disp^^^ 

judgment and embodies ^ unsuccessful 

does not warrant an “PP.® if passed pro- 
claimant, as fhe order of sul s have been 

perly as an interlocutory .i claimant being 

open to appeal, and > A no riMit to appeal 

not party to suit, won d have ^ad "o n t t 

'Kz:ro«8r7!‘i. i«\i^;dh i58 see 

O XXII, rr. 5, 10— Death "/ Pff'tt Leijal 

W. ySA.II| I I. ;-»» • v , lies. 
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o. XXII, r. 9 ^Abateine)it «f suit~-L)eath of 

defendant— ‘Ignorance of death -Sufficient cause 

Abatement, setting aside of. , # 

Ill an application to set aside an abatement of a 
suit the question of sunicieiiL cause is to bo deter- 
mined with reference to the facts oi the particular 

A plaintiff who did not substitute on the record the 
legal representatives of the defeiulunt. who died 
wfthin time, applied to set aside the abatement on the 
"round of his ignorance of the ‘leath of tho defendant 
It appeared, that tlie plaintiff was in service at a dace 
about a hundred miles away from the jdace of the 
defendant and. also that owing to temporary arrange- 
ments at llic Court where the suit lyas pending there 
was no Judge for many niontlis l»y whom the plaintifis 

“/L/r'lhab'on the Zs of the case, some latitude 
mav be allowed, and the abatement set ^ 

Mohammad Mohsin y. Muhammad Ahid 

O XXII, r. 10 -Mortgage bij party to ^uit 

after decree - Mortgage attacked as usurious and 
ivithout consideration — Mortgagee, whether can be 

Ordm/\XU^ ^-. 10 of the 0. V. C.. applies only to 
■ pending 'suits’ whereby a person who derives title 
fioma parly will be entitled to be brought on the 
•ecord (d the suit if it is shown that he has secured a 
good title from that party and that it is to his 
interest to be brought on reconl o the suit. 

Whereafter the passing of a decree in suit, a 

person obtains a mortgage ? ! « 

decree-holder, but the mortgage is attacked by the 
moi-tgagor us being an usurious transaction and also 
on tlie ground tliat the consideration recited n it 
?Hd not actually pass, a Court would not be justilied 
• ^kinfrbin/a parly to the suit and thereby pre- 
ventiii" the person from whom he derived title from 
disDUtrng his right to receive the amount. M bRisi- 
^ \ ivivr KM 1» l^RATAPA SlMHA KaJAH SaHKB, 4 J 

UJ. 70 lt 2 Tb W A. I. K. 192G Mad. 2M 820 
o. XXIll, r. 1. See C. P. 0-, 1903, 11 

b-VFLN.lV . 

n yyill r. 1.— “ODier suficient grounds, 
generis v>i,h 'Vome formal defect 

Leave to withdraw, when can be given. 

The worils "other suflicient grounds" for allowing 
the nlaintifi to institute a fresh suit in O. XXIII, J.t 
2 ) (6) of the C. P. C. must he taken to be e;u^m 
%neris with the words "some formal defect in cl. (2) 

^”\”Vlahi[^^whois not prepared to go on with his 
case with the evidence available to him and b^ore 
thrcourt is not entitled to apply under r. 1 of O. 
V\MU of the C. P. O., for leave to withdraw his suit. 

UK lihertv U> bring afresh suit. M Naimathulla 
KhanI" All R-ACK^ b. w. 535; A. 1. K. 1925 Mad 

12G8 

O. xxm.r. 1(3), s. 35 — Wit/uiraiyafo/^uit 


representative, ^nejno’n of-Appeal , c. 

An order passed under r. o of U- A- , ^ 

VQt^rtonoeiiiA^t>robly<^ thotoic^^sfnyh^ c^iKiln v. 

-Vl<l0*'-for by lhmprccBiiCie/i'DleB. . j 


Costs, award of. .,.11 • oc 

The genera! law as to costs is bud down ms. 35 

.^fthA^C P C Under that section the Courtis 

invested with a discretion 

at^iy^sting the Court of that die- 

Xle^t>h-yft»>OB^oi>> HiOi'iidueO ntb3hwi»«okw&tWDa all 
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cases in whicli tlie suit is withdrawn. The word 
“sliaU” as used in that sub-rule is merely directory 
and not mandatory. O Ham Beiaros r. Kampal Sincjee. 
2 O. W. N. 901; A. I. K. 1025 Oiidh 0‘J9 111 

O. XXIII, r. 3. 

.Sec C. P. C-, 1908, s. 06 620 

Nee C. P. C.. 1008, s. 06 (3) 294 

Nee Contract A('t, 1872. e. 74 790, 794 

O. XXllI, r. 10. Nee C. P. C., 1008, s. 151 

519 

O. XXVI, r. 5. Nee C. P. (’. 1008, s. 115 

822 

O. XXVI, r. 12 -A crounls. examination of 

- Commissioner, appointment of Instrnctions ■ 
Dnti/ of Court. 

Where a Commissioner has to be appointed in a 
suit to examine b(X)ks of account, it is l)etter for tlie 
Court itself to settle the exact terms of the order 
to the Commissioner and ask him to report on 
certain definite lines anti not to leave those points 
for decision by the Commissioner, that is, not to 
make him a sort of inferior .Tuvlicial Oflicer. 

It is generally the business of the Court itself t<> 
ascertain which books are true or false, which party is 
or is not keeping back the hooks, what documents are 
relevant and the like, and it is desirable that these 
matters should be decided befrtre a Commissioner is 
appointed. S Assarmal r. IlrxuoMAL, .\. 1 li. I!l25 
Sind 265 766 

0. XXVI, r. 14 (3) — Partition suit— Com- 
missioner appointed to make partition — Report, 

order varyin<j — Appeal, whether lies. 

No appeal lies against an order by a Court passed 
under O. XXVI, r. 14 (3). G. P. C., C(*nlirming or 
varying the report of a Commissioner appointed to 
make a partition. O PiitTtnPAL v. BttASKOR, A. I. R. 
1926 Oudh 195 317 

O. XXX, r. 1. See C. P. C., 1908, Sen. II, paras. 

1, 16 930 

O. XXX, r. 3. See C. P. C.. 1908, O. XXI, r. .50 

824 

O. XXX, r. 4,0. XXII, r. 3 -Contract Act {IX 

of 1S72), s. JfO — Siiit by persons jointly entitled to 
sue— Death of plaintiff pending suit — Legal re- 
presentatives not brought on record within statutory 
period —Abatement of suit. 

Order XXX, r. 4 of the C. P. C. applies to suits 
which not only may but are, as a matter of fact, in- 
stituted in the name of a firm. The rule has no 

application to suits instituted in the names of indivi- 
dual partners. 

All partners living at the time of the institution 
of a suit contemplated by s. 45 of the Contract Act 
should join as co-plaintiffs and the failure to bring 
on the record all such partners within the statutory 
period prescribed for institution of the suit would 
result in its dismissal. 

Failure to bring on the record wdthin the statutory 
period tlie legal representatives of a necessary party 
to a suit who was on the record and who dies pending 
the suit w'ould result in the abatement or dismissal 
of the suit. S Dost Mahomed v. Mohandas Lalchand 

573 

O. XXXll, r. 7. See C. P. C., 1808, s. 151 

727 

O. XXXll, r, 7 — Minor plainti;ff— Compro- 
mise by next friend, whether binding on minor— 
F’aifure to take technical plea — Gross negligence. 


Civil Procedure Code— 1903 -coiud. 

Plaintiff sued for a declaration that he was the 
adopted son of one B and tliat a gift b5’ the latter of 
certain properties in favour of Jiis wife was invalid 
and for recovery of the jiroperly. A previous suit had 
b‘*^n instituted by the natural father of the planitiff 
as his next friend during his minority for the same 
reliefs. Tliat suit was comjuomised by tlie next 
friend of the i)laintiff accepting a small portion of the 
property for t lie minor and surrendering the rest of 
liis claims. The Court liad given leave to the next 
friend to enter into the comjjromise upon the certifi- 
cate of liis Pleader that tlie terms were beneficial to the 
minor. It was contended in the present suit that the 
next friend of the minor plaintiff had liccn guilty of 
gross ncgligenr-e in not pleading in the prior suit the 
invalidity of llie gift in favour of /Ts wife on the 
ground that a certain item of proj erty had been im- 
properly included in the deed of gift so as to give 
jurisdiction to a particular Sub-Registrar to register 
tlie deed, and that consequently the deed was not duly 
registered, and also, that tlie plaintiff a naturel father 
had no right to represent tlie i)lnintiff in the former 
suit and to compromise the suit on liis behalf: 

lhld,(l) that since the prevailling view of the law 
at the time of the compromise decree was not to 
regard tlie registration of a deed in the circumstances 
recited as being invalid there was no negligence on 
the jiart of t!ie next friend in not jmtling forward that 
plea and that, in any case, there was a fair settlement 
iff the matters in disjmte wliich was binding on the 
plaintiff ; 

{2} that the natural father of the plaintiff was the 
proper person to assert his rights as adopted heir 
against the adoptiv'e parents. 

Per Spencer, J. — Th® next friend of a minor palint- 
iff cannot he accused of negligence in not knowing the 
law better and in failing to take a point which is not 
obvious 

Per Odgers, J . — It is a question of fact whether the 
next friend of a minor was justified in entering into 
a compromise. 

The next friend of a minor cannot be charged with 
gross negligence in that he did not foresee that the 
law w'ould change. M Garimrlla Annaplknayya v. 
MvNsfsrRi VENKATASl•^R\HMANVA^r, 49 M. L. J. 549: 22 
1.. W. 560; A. I, R. 1925 Mad. 1285 7 42 

O. XXXll, r. 7 - Pai-tilion suit — Minor plaint- 
iff — Compromise between some of the parties to suit, 
whether for benefit of minor — Sanction of Court — 
Party other than next friend or guardian, whether 
can apply for saaction. 

In a suit for partition l>rought by a minor plaintiff 
all the parties, except one of the defendants, entered 
into a compromise. The next friend of the minor 
was also a party to the compromise but he siibM- 
quently changed his mind and refused to 
the sanction of the Court, under r. 7 of O. XXXll of 
the C. P. C. One of the defendants thereupon applied 

to the Court for its sanction: . iv u 

Held, that one of the defendants having withheld 
his consent to the compromise it would be open to 
that defendant to agitate the matter and claim a 
partition of the properties in dispute afresh and on a 

different basis and that as this would not be in the 
interests of the minor, the compromise was not for 
the benefit of the minor and should not be sanctioned. 

Queere . — WI ether a Court can sanction a compro- 
mise on behalf of a minor on the application of a 
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mvtv other than the next fiieinl or Rnroxlian nt the 
'minor? M Ml'ii.\msiad Mak.icayar r. Muhammad A.mmad 

n yyyii r 7. Sch. 11, paras. 15, lo 

Reference to arbitration -Minor plaintiff not interest- 
ed in relief -Sanction of Court, absence of, effect 

of—Award—Objections-pecrecni accordance mti 

nwGi'd — dipped/, whether ^ i 

Where a suit is referred to ariutnition and ® 

award beiuK made the Court-considers the objoc ions 
ma^ t Uie award and overruling the ^WeeUons 

pronounces judgment aicoidm„ to rrro'inds 

iiDD^al lies against the decree on an\ of the „ro ii ^ 

7hi“eh A^uUl "go to estahU.,h the ^ 

award. The only ground on wliu-h sueli a de( “ ^ ” 

be objected to in appeal is tliat it is 

award and the appeal must be direett d o ^ 

that part of tlie decree which is open to such J 

^^Vherea minor plaintiff is not in any 
in the relief claimed in a suit a 

pute to arbitration is not rendered inv. d > re«s n 
of the fact that the sanction of the Coxiit nn ■ 

of O. XXXI I of the G. P. C. m f 

minor's joining such reference. Pat ^.u-. k 

HiUAMAHAUAJ.aT25)Pat. MM.-T. ihl. A.n^iv 

1926 Pat. 161 
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O. XXXIll, r. 10. SeeC. l>. c,- 

O. XXXIll, rr. 10, If- 

of IOOS),s..i-l‘aupefsmt, Jui- 

Court^fee payable — Enhanctment oft f 

application, effect of . nnuneris is 

Where an application to sue i» Instituted 

granted, the suit is deemed to have ^een instituted 
on the date when the application the 

When the pauper plaintiff succeeds XXXIll 

Court-fee leviable from him under i^ ■ - * 

of the C. P. C. is that py^ble uu le. the Ian m^ w 

on the date on which the • f^rce on the 

as pauper was made and not the law 

date of the decree. . , ,vith the 

The Limitation Act is in ^ -i of the Limi- 

C.P. 0..nnd the rule laid down in S- 

tation Act with regard to the „ V\\11I r. 8 

pauper suit must he read along wi ^ - -y j j 
of the C. P. C. M IvaVMAN Mada r. M -'.LtAi. U M. 

538; 22 L. W. 732; A. I- K- 192b AMad. IjJ 

O. XXXIV, r. 

in possession. iu/ie(/ier can 6e implead.e. . J. 

in possession, duties of. rprlpmntion is 

The relief elaime.l in a are 

against the mortgaged propel t>, aa i interest 

in possession of the property S 

therein may l>e impleaded as parti gy 

^L^r_Esso ^ 3 _u„itation Act OX of 

I90S), °ck.^^ Art’. ISI-Finul foreclosure decree, 

application -for- -Limitation. r.nnl decree for 

An application for preparal ion o fma ^ ^ 

foreclosure under O. AAXii , i- • • . . 

governed by Art. 181 of Soh. I to ‘I?® . 0^10 run 

and limitation for such an decree, 

from the date of the passing of the P - 

O. Rudra Pratau Sinuh v. Suraj Kurr. 2 ^ 

842;A. I.U. 1926 0udhl2 ^ ^ ^ « 17 221 

Amount declared due by preliminary deci ee . esne 
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pEo/i(s accruinti after date of payment made 
Iccordino to decree -Separate suit, ^chether main- 
tainable -English practice how far to be followed 

in I ndin. 

Mesne profits accruing after the date of payment 
made according to a demec passed undei O. XXXI 
r 7 r V C can be llie subject of a sfp.n.ite sun. 

A moi timber suing for redemptmu must bring into 
account nli The inon^^s due to either l-lV- 
Hon Avi.h he I 

neither oldiged, nor is he ‘-'^tulcd. to !mv|^ an 
,, Uter ‘late brought - « acvoi mb 1 h.^ dab 

.s i hat is called in Ihiglish 

I'-nv U eda[e of default, l-hthcr there is 

l.an lueuait. earlier, or theie \h 

defa«u"’"ln eiUier ease the relation of the I'atties is 
detauii. 11 direction hy payment, the 

changed, m entitled to possession or at least 

foTl : a d C?ee for pl^ in the other direction 

by dehudt, the plaintiff being then depr.ved of h.s 

decree. Pn,iits are to be guided by the G. P. 

In Imlia the C , . ...^j.tioo O Aim Jaeau r. 

G. and not by the hngli=>h pM‘t‘‘y- 
UAGHOlSUKAPARTAnSAHAI. 2 O. - N. hJU, A. 

192G Oudh 113 

n yxxvm r. 10, s. 73, O.XXl, r.52- 


~aclmaH be ', re judyMcut, effect of- Creditor 

decrJ prior to tluUo attach, np c,-ed„or- 
I^rioritij between decree-holders. 

A mere «tta;^>n.nt ^eftne^^gnm^ 

the person at ' to have his decree 

made, with a pre nUached as against other 

execution of L | of the former, he is 

fio havrhis decree satislied out of the property 

entitled to have I u n.e creditor .at whose m- 

“anrthe "ro^perty was attached before judgment 

R Gassim V. Addul Kadbr 

r\ vvyiy r ‘l—Temporary injunction — 
-tVZtl da^foe 'finiiaas of-Notice. necessity of. 

. • • r^cirHiniim the defendant from inter- 

An injunction piai„tilT over the 

fering With the P „ot ordinarily lie granted on 

property ■" oflhe plaintffl that he is in 

tho ex nroDcrtics and without issuing notice 

l““rdcTeninro'rg?vdng him an opportunity of being 

..rMinfT -AtemoorarA' injunction restraining 
IJefore A- in^^with the possession of the 

“irr nartv tlie Court must find that tlie property is m 
other damage and there must also be a 

danger of nasle * 1 ,,. narties is in prima facit 

Unding as to which of tlw parUes m 

K“. :‘o. i;j.s i’™..., a I- >'• •* 

A. I. U. 1925 Mad. 896 
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O. XXXIX, rr. 1, 2 - Temjjle — Suit to rt>strain 

defendant from interfering with usages of temple -- 
Temporary injunction, whether can he granted 
Order based on opinion of -hidge, validity of. 

It is undesirable for an Appellate Court in an appeal 
from an interlocutory order to decide that the plaintilT 
has no cause of action. 

Judicial matters cannot be decided on the private 
opinion of the Judge, nor can such o])inion be sub- 
stituted for a decision on evidence, even though the 
taking of that evidence may involve much time and 
trouble. 

Where an act of tlte defendant which the plaintiff 
seeks to restrain by an interim injunction is alle<red 
to be an innovation on the established usages of an 
institution, the proper course for the Court to adopt is 
to maintain the status quo ante until the disposal of the 
suit. 

The head of the Thengalai Mutt at Srirangam 
brought a suit against the ./eer of the Ahobilam Mutt 
restraining the latter from bringing into the temple 
at Srirangam certain paraphernalia and emblems 
pertaining to his othce bearing vadagalai namam.? 
when entering the temple for purposes of worship, 
on the ground that sucli entry was opposed to tho 
usage of the temple which was exclusively Thengalai 
in character and was olliensive to the worshippers 
and tliat the plaintiff s own position and sanctity 
were likely to sutTer in the eyes «)f the ordinary 
worshippers by defendant’s action. The Trial 
Court on the application of the jdaintiff granted 
a temporary injunction restraining the defendant 
from committing tlie acts canplained of during 
the pendency of the suit. On appeal, the lower Ap- 
pellate Court dissolved the injunction on the ground 
that in its opinion the introduction of the ;ee?*'s 
paraphernalia with vadagalai namams into the temple 
for a short time could not alter the ritual of the 
temple or go counter to its usage. On revision ; 

Held, that the order of the lower Appellate Court 
being based upon the opinion of that Court and not 
upon a judicial consideration of the case, was not a 
judicial order and must, therefore, be set aside with 
a direction that the appeal against the order of the 
Trial Court should be re-heanl. M Par.\m.\hamsa 
Srikanga Narayan’a V. Paramahamsa Ahohila, 2'2 L. W. 
837; A. I. K. 192G Mad. IGC 651 

O. XL, r. 1. SeeC.W C., 1903, s. 92 106 

O. XLI, r. 1 — Appeal filed by Vakil — Vaka- 

latnama signed by appellant and Vakil — Omission 
to state name of appellant and Vakil in body of 
vakalalnama, effect of. 

An appeal presented by a Vakil acting under a 
vakalalnama signed by the appellant and by the 
Vakil but which omits to state the name of the 
appellant and the name of tlie Vakil in the body, is 
not properly presented and is not a good appeal. A 
Ram Rup Aguaiiri v. Naik Ram 865 

O. XLI, rr. 17, 19. See Limitation Act, 1908, 

s. 5 168 

O. XLI, r. 19, scope of. 

Rule 19 of O. XLI of the C. P. C. has no applica- 
tion to the dismissal of an appeal for default of the 
appellant, otherwise than by non-appearance. Pat 
Anant Potdar V. Mangal Poidar, 1 Pat. 704; A. I. R. 
1923 Pat. 27: 7 P. L T. 291 483 

O. XLI, rr. 20, 22~Appeal~Party not in- 
terested in result of appeal, whether can be implead- 


ed by Court -C'^oss-objection.'} against party not im- 
pleaded as respondent, whether can be maintained. 
Rule 22 of O. X!A of the C. P. C. does not con- 
template the liling of cross-objections against a 
person who is not a party to the appeal. 

A defendant against whom a suit is dismissed and 
wlio is n)tiuade a party to the appeal preferred by 
the otlier defendants against the decree pa.ssed against 
them, is not interested in the result of tho appeal 
williin the meaning of r. 20 of (). XIjI of the C. P. C., 
and cannot, therefore, b.? iinjdeadcd as a respondent 
under that nile. 

ifuL 20 of O. XLI of the C. P. C. contemplates a 
person l)eing made a jjarty to the a{>pcal at the time of 
tlie hearing of the app.*al, inasmuch as the Court 
must be in full possession of the facts, so that it may 
be in a position to say whetlier or not any person is 
interested in the result of the appeal. The rule does 
not contemplate that a person sliould be made a jjarty 
to an appeal simply in order to enable one of tlie re- 
spondents to prefer a cross-objection against him. 
C Ra-fendra Nath Chattkrjee v. Momkshata Deiu 

649 

O. XLI, r. 23. See C.V.C., 1903, s. 105 

666 


O. XLI, rr. 23, 25, 27 -Suit decided on 

merits - Appeal —liemand, whether permissible — Pro- 

cedure. 

^Vhere a suit lias not been disposed of upon a preli- 
iiinary point, the Apfiellate (^uirt has no power to 
•eniand the suit under r 2.3 of O. XLI of the (^ ^ • 

riie Court should decide the i-sucs arising in the 
suit itself or if it requires further evidence it should 
proceed under r. 2-5 or r. 27 of O. XLI of the Code. L 
Maya Ram r. Ttlsi Ham. 1 L. C. 13 351 

O.XLI.r. 31 -Appellate judgment, contentsof. 

In a judgment of albrm ince it is not neces.wry for 
in Appellate Court to deal with the matter in dis- 
pute at the same length as would be necessary in a 
ludgment of reversal. All that is necessary is that 
;he Appellate Court should properly appreciate the 
point for determination on appeal and should apply 
its mind to that point. C Mahkndra Nath 
Ashutosh Pradhan 
O. XLI, r. 3 3, scope of. 

Where a subordinate Court passes an improper 
order and the matter is taken up on appeal to a Court 
which is empowered to liear appeals from the oiders 
of such subordinate Court, the Appellate Court has 
jurisdiction to set matters right by passing the appro- 
priate order. M Vonnakota Virjc v. Vatsvaya bAN- 

GARA JU « ^ /“v V V f 

O. XLIII, r. 1 (j). See C. P. C.. 19U8. O. XXL 

R 92 

1 O. XLIH, r. 1 m). C. P. C . 1008. s. 96 


R. 92 


O. XLIH, r. 1 


O.XLIV, r. 1. C P C . 1903. s. 109 so 

O. XLVII,r. 1. 

See C. P. C., 1903, s. 115 
See C. P. C.. 1908. s. 151 

O. XLVIl, r. 1 - Appeal— X on-payment 0/ 

printing costs— Dismissal for 

to set aside dismissal, nature of — Review Jnhe 

power of Court. i «n 

An application to__set 


s. 96 
620 
96 


334 

213 


Qft for review unaer r i yj. » vi r 

ad does not fall within the purview of r. 19 oI u. aui , 

I the Code. 



Vol. 91] 

civil Procedure Code— I908--cont(l. 


GENERAL INDEX. 


1085 


The expression for “any other sufhcient reason” in 
r. 1 of O. XhVII of the C. P. C., would cover a case 
where an appellant whose appeal lias been dismissed 
for failure to pay the printing costs within the time 
prescribed, is able to show that there was good ground 
for not paying the printing costs within the prescribed 
period. Pat Asant PoTiuK r Masuai. PoiDAn. I Pat. 
701; A. I. R. 1926 Pat. 27; 7 P L. T. 291 483 

O. XLVM, r. 1 -Succession Act ('.V of ISOo), 

ss. 23If, 261 — Consent order — Advocate, consent of, 
effect of — Consent based on viisapprcliension — Power 
of Court to disregai'd consent — Letters of Adminis- 
tration, proceeding for — Order based on envueous 
consent of Counsel — Review, power of. 

A Court is not deprived of its general authority 
over justice between the parties by an unauthorized 
act of Counsel. It is open to a party to a proceeding 
to ask the Court not to proceed to decide a matter on 
the basis of the consent exjiressed by liis Counsel 
where such consent is given under a misapprehension 
and has not been authorized by the party himself and 
the Court has power in such a case to disregard the 
consent. 

The right of review is an entirely difl’erent right 
from that given by s. 231 of the Succession Act to 
revoke a grant of Letters of Administration. The 
power to review conferred by the C. P. C., is a general 
one and can be exercised by a Court which lias been 
dealing with a contentious proceeding for the grant 
of Letters of Administration. . . 

Where an order for the grant of Letters of Adminis- 
tration is made on the basis of the consent of Counsel 
of one of the parties to the proceeding and the Court 
subsequently finds that the consent w’as based on a 
misapprehension, the Court has power to review its 
previous order, inasmuch as there is a sulhcient 
reason for review analogous to the discovery of new 
or important matter or evidence or a mistake apparent 
on the face of the record. R Kyone Hoe Iskb v. 

Kyon Soon Sun, 3 R. 2Cl; A. I. R. 1925 Pang. 31d 

509 

sch. II, para. 1, S. Reference to 

arbitration — Ex parte defendant not party to refer- 
ence — Award, validity of — Revision. 

To constitute a valid reference to arbitration under 
para. 1 of Sch. 11 to the C. P. C. all the parties in- 
terested in the suit whether ex parte or otherwise 
must agree that the matters in difference between 
them should be referred to arbitration. • i . 

Where a Court refers a case to arbitration without 
the consent of some of the parties interested m the 
suit who are ex parte, it exercises a jurisdiction not 
vested in it bv law and no decree ought to be passed 
in terms of the award made by the arbitrator on sue 

* ■ « - I ^ ^ ii 


theC. P. C. IVI PARASLUiAMAMCIULIAUV. iUUlMl. 

PiLLAi, 22 L. W. 395; (V325) M. W. N. 74 L A. 1. R. L)-o 
Mad. 1209; 50 M. L. J. 100 ^ ^ 

Sch. II, paras. 1, 16, O. 

Suit against firm— Reference to 

partners not parties to reference — Aa^ara, wie 

bindinn.A ^ 

Under para. 1 of Sch. II of the C. P. C. it , 
perative that all parties interested should 
u matter iu difference betw’cen them be relcire 
arbiti-ation. It is not necessary that 
fepdants must also join nor is it 
who are not interested in the matter m diflere 


Civil Procedure Code— 1 908— couUl. 

bclwccii those joining in the reference should join 
the reference, hut it is necessary that all persons who 
arc interested in the matter which is in difference 
betweui the parlies and whh'h is going to be refer- 
red to arbitialiuii should join iu the reference, al- 
though it is not absolutely necessary that tliey should 
all si"n tlie application made to the Court. 

Rule 1 of 0. XXX of the C. P. C.. does not 
empower one partner to refer a case to arbitration 
60 as to bind the other partners who have not agreed 
to or joined in the application for reference. An 
agreement for refreiice to arbitration by only one of 
llie persons in a lirm is not binding on the other 
persons merely because the suit is against the lirm 

such. ... ... c 

Wlicre a partv interested m the subject-matter of 

a reference does not join in the reference, it is not 

bound by the award merely because it did not choose 

to put ill an ajipeaiance and contest the suit. 

Where all the parties interested in the subject- 

matter of a reference do not agree to the reference, 

Gubsenuenl agreement cauiiot make, the reference 

itself valid, though under certain circumstances it 

mav amount to estoppel. r. wv 

Per J/uArerjec, The object of enacting O. XXX 
of the C P. 0., was not to give any one of the members 
of a partnership any higher authority than he po^ess- 
ed under the law before, the enactment of the Code. 

When a reference is made to arbitration in a suit 
in wliich a tirrii is a party all the members of the 
lirm who are sought to be bound must join in making 
the reference. A CIocal L)as r. Hau Xaih, 24 A. L. J. 

235 

Sch. II, paras. 14, 1 5 — Pou-er 

confeiTcd on arbitrators to sell property— Rules for 
coriduct of sale, power to make— Dispute as to tnter- 
pretation of imles— Arbitrators, ivhether entitled to 
adjudicate on dispute- M isconduct— Award made 
without jurisdiction, validity of— Procedure— Award, 
whether must be remitted to arbitrators. 

Where a reference to arbitration confers a power 
upon the arbitrators to sell the properties belonging 
to the parties, such power would naturally carp' 
with it the power to make niles for the conduct of the 
sale and such rules subscribed to by the bidders, 
would in the case of such parties to the reference as 
subscribed to these rules, extend to the arbitrators 
authority to sell accAjrdingto these rules, but would 
not extend to them any power to act outside these 
rules, or. any power to decide iu a case of controversy 
whether or not these rules had been complied with. 

Where the terms of the reference or of the sale do 
not imply any consent by tlie parties to submit to the 
arbitrators the decision of tlieir own conduct of the 
sale or rc-salcs, such consent cannot be considered 
to be inherent in a consent to have the sale or re-sale 
conducted according to llic rules laid down by the 

On an application to set aside an award made by 
an arbitrator in a pending suit the finding of the 
Judee as to whether there has been misconduct on 
the part of the arbitrator or not is final and cannot 

be attacked in apical or revision. . , , 

But a party to a reference is cnli led to bo pro- 
tected by the law against a decision by the arbitra- 
tors on points not referred lotlum at all, as well as 

ncainst a decree of Court based on such a decision. 

^^Misconduct ill respect of the existence of \^hichthe 
Judge's decision is final must be misconduct in carry- 
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ing out the terms of the reference and within the 
scope of it. Anything beyond that is action without 
jurisdiction whether or not it may amount also to 
misconduct. 

If an award is beyond the jurisdiction of the 
arbitrators, and, therefore, made witliout jurisdiction, 
the decree which embodies it is also made without 
jurisdiction. 

Where an award is heyond the jurisdiction of the 
arbitrators the duty of the C’ourt is to remit the 
award to the arbitrators under the terms of para. 14 
of Sch. II to the C. P. C. IVl Pamaswami Chettiar r. 
Ven'katarama Iyer, 49 M. L. J. 523; A. I. K. 1926 Mad. 
201 745 

Sch. II, para. 1 5. See C. P. C.. 1908, s. 115 

10 

Sch. II, para. ^5— Reference to arbitration 

— Misconduct — Private emjuinj made bif arbitrators 
— Award, validity of. 

A Court must not be over-ready to set aside an 
award unless it tinds that there has been something 
radically wrong and vicious in the proceeding of the 
arbitrators. 

The question of the miscoiuluct of an arbitrator is a 
question of fact in each case which must be ascertained 
from the facts of the proceeding itself. 

The mere fact that the arbitrators have made private 
enquiries conceraing the dispute referred to their 
decision does not amount to misconduct on the part 
of the arbitrators so as to vitiate the award, unless 
they have, as the result of their enquiries, rejected 
the evidence regularly taken before them. R .MACNa 
Shwk Hi’U V . U Mi.\- Nyin, 3 li . 387; A. I. K. 1925 
Rang. 383 659 

Sch. II, paras. 1 5, 1 6 . See C. P. C., 190S, 

O. XXXil.K. 7 799 

Civil Rules of Practice (Mad.), r. 278 (b)— 

Cost$~Suit, dismissal of , for default to pay stamp 
duty— Scale of taxation. 

Where a suit is dismissed for default of payment of 
stamp duty and there is no trial of the suit, although 
the pleadings arc tiled and issues framed, the ca.se 
comes under r. 278 (6) of the Madras Civil Rules of 
Practice and the fees should be calculated in accord- 
ance with that rule. The costs cannot be taxed as if the 
suit had been dismissed after contest. M Paeankvsam 
Venkayya V. Banlaru Satyanarayanamcrthi. 49 M. L. 

J. 271; 22 L. W. 208; A. 1. R. 1925 Mad. 1235 303 

Companies Act (Vll Of 19131, ss. 109, 87— Money 
bom-owed by Company — Chanje created on existiiuj 
and future property— Registration, absence of, effect 
of —Person allowed to act as Director, authority of 
— Outsider dealing with Company, whether bound to 
search register. 

A limited Comiiany which carried on the business 
of newspaper proprietors, printers, publishers, adver- 
tisers and contractors negotiated a loan with the re- 
spondent and executed an agreement which recited 
that the borrowers were possessed of, or othenvise well 
and sufficiently entitled to, "the unexpired residue of 
the term of 20 years in the land and building 
thereon situate at Dalai Street, Fort, Bombay, and 
more particularly described in the Schedule hereto 
and the engine, boiler, machinerj*, plant, printing 
presses, foundary types, implements, tools Bpecihed 


in the list hereto annexed and marked B and all fur- 
niture, papers, stock-in-trade and other moveable pro- 
perly lixed now lying and being or which may 
liereafter be lixed and lying and being on the said 
premises.” The agreement then went on to recite the 
advance of the loan at a demand promissory note and 
provided that on the Company executing within two 
months from the date of the agreement a first 
mortgage "of the said property” the lender shall 
exteml the time for re-payment to one year. It was 
also provided that pending the execution of tl^ 
mortgage-deed the Company shall put the lender in 
possession of all its property (except the lease-holds 
and the goodwill) and that the Director or governing 
Director of the Company shall hold possession of the 
same on behalf t'f and as agent of the lender, and 
that the borrowers shall not sell, assign, transfer, 
hyp*-)thecate or otherwise deal w’ith the same or any 
part thereof or with the business of the Company 
or the lease-hold premises or any of them without the 
consent in writing of the lender personally : 


Held, that the agreement did not operate to create 
n pledge of the Company’s existing properties but was 
intended to create a tloating charge on all the pro- 
perties of the Company, present and future, except 
the lease-holds and the goodwill, within the meaning 
of 6. 109 of the Companies Act, and, that the cliarge 
not having been registered in accordance with the 
provisions of that section was void for want of regis- 
tration. 


Persons contracting with a Company are bound to 
know the constitution of the Company and its powers 
as given by Statute and the Memorandum and Arti- 
cles of Association. The appointment of the Directors, 
however, is a part of the indoor management of the 
Company, and outsiders dealing with the Company are 
not under a duty to search the register of Directors 
kept under s. b7 of the Companies Act to find out 
whether a person who has been permitted to act as a 
Director of the Company for a certain length of time 
is also a Director dc jure. B Pudi mjee * 

H. Moos, 27 Bom. L.R. 1218; A. I. R. 1926 28 


SS. 169, 207, 2^S~VoluntamJ lufUidation 

—Suit instituted by Company before 

Decree for costs against Company after liquidation 

Execution of decree, stay of— Power of Court. 


The Court has power, under s. 169 of 
;t. read with ss. 2U7 and 215 of the Act. 

lj:‘';:t:rinstituted by a 
fore it goes into liquidation, a decree for • 

idc against the Company after it goes ^ h 

.D.the liability of theComianym respect of su^J 
cree should not ordinarily be J* „ and 

ly from the other liabilities of the “te 

e decree-holder should not be allowed to execuU 

e decree against the Company in 

3 claim with the other creditors of the 

e liquidation proceedings O^ational Bank. L 

PiA Ld. r. Gopal Das, 28 O. C.19^; A. I. 
idh 630 ^ 

Dmpremise decree- Cojaent to 

-Forfeiture in case of 

relieie against forfeiture— Equitable juris 
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Compromise decree— concM. 

It is the privilege of a High Court to admiiiistei 

equity aud, in following the principles of equity, to 
relieve against forfeiture, if it considers the natiive ot 
the case requires it. In tlie exercise of its equitable 
jurisdiction the Court may depart from the terms of a 
consent decree when justice aud equity demand it. 

Plaintiff obtained a compromise decree which pro- 
vided for the payment of the decretal amount by 
certain instalments and directed that in 
default in the payment of two instalments the plaint- 
iff would be entitled to take possession of certain pro- 
perty belonging to the defendant. Defendant made 
default in the payment of two instalments but sub - 
sequently paid up the amount of the instalments w hich 
was accepted by the plaintiff. Thereafter tlie plaintiff 
took out an application for execution of the decree on 
the ground that the defendant had committed default 

in the payment of two instalments : 

Held that the plaintiff having accepted the pa>- 
ments after the due dates the default was merely 
technical and that the Court had power to relieve the 
defendant against the consequences of his default ana 
that this was a lit case in which that power ought to 
be exercised. S Narayan Hafuji I’’ 

Kajimal Motiram Marwadi, 27 Bom. L. K. 

K. 1926 Bom. 81 

Consideration. 

5ee Promissory notk 
See Trust 

See Vendor and purchaser 

Construction of deed — Settlement deed. 

Hindu Law— Daighter 

Construction of document ^ * 

See Rkoistr.vtion Act, 1908, s 1"^,.^,^ . ^5^ 

See Registration Act, 1908, s. L (D 320 

See Transfer OP Property Act, 1882, s. 5J 
See Will, construction of 

Agreement to sell or mere offcr—Speciflc 

A ^perwn"Txecuted a document in the follo\ving 
terms: ‘'if it so happens that 1 hav« to sell it (the 
property) out of necessity, 1 will sell it to jou for 
Rs.'GO and 1 bind myself to take the money from you 

and convey the land to you. I will .8*'® 

days’ time from the date of my proposing to sell U. 

within which time you should pay in© t'}®. 

take the sale-deed from me. But if you fail to 

money within the ten days I will overlook 

and claim and I will be at liberty to sell it as 1 

like’’ * 

Ileid, that the document could not be treated as a 
contract to sell since there was nothing in i 
pel a purchase of the property on the terms set out n 
it. It would only amount to an offer and '“^ti at 
offer were perfected by acceptance there was 
ing contracA resulting, though when once the offer 
were accepted, there would be a binding 
MGoviNliASWAMi Pu.lai V. Doraiswami Mudali, 


108 / 


879 

914 

917 

See 

973 


M. W 


TtiboV A. I. R. 192t> Mad. 120 131 

Hindu Law— Partition— Arbitration for divi- 
executed a document callad^^a 

mukhtiarnama, appointing certain persons 

tors to effect a final division of they 

document was as follows :-“Alrcady. tl‘ree j ears ago^ 

not having been in good tenns among debts 

were living separately and the lands an 


Construction of document— conclc. 

due by us to outsiders were, liowever. held in com- 
mon- but dispute having arisen among us thereby, we 
have’apiointed vou this day for the purpose of put- 
tin-' a stop to our dispute and for finishing the djvision 
of our assets and liabilities 'I'licrefore. we shall abide 

only bv tlie decision given by you ’ : 

Held that, on a construction of the document, there 
was a severance c)f interest between the executants 
inler se M Laksiimakka v. Bala Rangaffa 28 5 

Landlord and tenant— Kabuliyat providing 

■for vai/mcnt of rent in kind - Moneij value of rent 
stated 'in kabulivat, effect of- Default in payment 
— Landlord, udiether entitled to market value, or value 

stated in kabulivat. • , i .i . .i 

\ nio« 7 *a 5 i mokarrari kabuliyat provided that he 

tenant would-pav certain lixed quantities of paddy 
and straw (the then value of which was .stated m the 
kabuHiiat) witiiout varialiou and that m case of default 
he would pay bari (i c., addition as inteiest) iit a 
certain rate’in kind, tlie money value of the ban, 
however, was not stated in the kabubyat: 

Held (1) that the parlies intended that only paddj 
and straw should be paid ns rent and that it would be 
inconsistent with their intention to hold that a lixed 
sum wliich might be a wholly inadequate value of the 
paddy at the date of the suit, was agreed upon to be 
mid in the event of non-delivery of the paddy and the 
Ktraw in order to avoid any question as to their value; 

(2) that, therefore, in default of yiyment of the 
Daddy and straw mentioned in tlie kabubyat the land- 
lord was entitled to their market value at the date 
on which tliey should have been paid and not ^yrely 
to the sum mentioned in the kabubyat as the ^alue of 
the paddy and straw. C Hem Chandra Jelia v. a 
Kinkar Sen, -13 C. L. J- HI 

Contract — Breach of contract — Advance, whethei 
liable to be forfeited- Intention of parlies 
^Vhere a sum of money is jiaid in advance on 
account of a contract as a deposit and the persmi 
making the deposit commits a breach of TOiilraet, the 
other party is entitled to retain the full amount of 
the deposit as damages for breacli of contract. Lveiy 
Diivmenl, however, made by a parly to a contract as 
in* advance towards tlie contract is not inthe natuie 
of a deposit and is not liable to be forfyted ‘f Jhe 
party making the deposit violates the contract. It is 
incumbent upon the Court to endeavour o asceitain 
the real intention of the parties from all the terms of 
the contract. Whether an advance is given as security 
for performance of the contract or myely m part-jiay- 
ment is a question of the intention of the parties and 
where it is found that the advance is not m the nature 
of a deposit or a security for performance of the 
contract, the party to whom the advance has been 
made is not entitled to retain the amount of the 
advance unless it has suffered damage to an equivalent 
or frreatcr sum owing to the default of the party 
making tlie advance. M Pasumarti br-RTHANNA y. 
a“NDRAYASiKALLAFFA,22 L. W. 034; (192C; M W 

N. 04; A. I. R. B120 Mad. IL 765 

C. 1. F. b'ee Salk OF GOODS 568 


contract Act (IX of 1872). s. 23-.l/o!or Vehicles 
Act {VIII of 191!,), s. 1 1- Statutory rules, r. 28— 
Contract for running motor lomry at nxght, legality 
of— Illegal contract— Deposit, uheiher can be 

The running of a heavy motor lorry at night in 
coutravention of r, 28 of the statutory rules made 
under s. 11 of the Motor \ chicles Act being an offence, 
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Contract Act -rontd. 


Contract Act -contd. 


an agreement in respect of the same is illegal and as 
such void. 

It is not open to eitlier of the i)arties to an illegal 
contract to plead that he was ignorant of the provi- 
sions of the law making the contract illegal. 

In case of the failure of an illegal contract, a party 
paying a certain amount as a deposit at the time of 
the contract is not entitled to its refund under the 
principles underlying the maxim in pari delicto jiotior 
est conditio possidentis. N Aitomouile En’(;ineeri.\o 
C o. r. P.VMCHANlUiA VlSHWANATH 1029 

S. 23 —Stifling prosecution, ivhat amounts 

t,, — Dispute between parties — Complaint, presentation 
of — Reference to arbitration, validity of — Awai'd, 
whether binding. 

The essential element in what is described ns 
“stitiing a prosecution’ is the tampering with the 
administration of justice by a private individual. 

All award was objected to by one of the parties 
to the reference on the ground that its consent to 
the reference was obtained under coercion inasmuch 
as at tlie date of the reference a complaint had been 
liled against that party in respect of a criminal 
offence and was pending in the Court of a Magistrate. 
It was found that the complaint was based on allega- 
tions which were obviously untenable and that the 
reference to arbitration was made before the accused 
were summoned in the criminal prciceedings. It was 
further found that the mode adopted by the parties 
to obtain a settlement of the dispute out of wliich 
the criminal comiilaint had arisen was an eminently 
satisfactory one: 

Held, that it could not be said that the consent of 
the party objecting to the award had been obtained 
by pressure being brought to bear upon it as the 
result of the criminal complaint or that the considera- 
tion for the reference was the stilling of the criminal 
prosecution and that conso(iuently the award uas 
perfectly valid. C Bikkndra Nath Hasu r. Basanta 
Kumar Basu . . 624 

S.2B— Policy of insurance — Condition that 

all rights under policy would be J<n’ftited unless 

suit is brought within certain period after rejection 

of claim, validity of. 

A condition in a contract which clearly and dis- 
tinctly limits the period within which a suit may be 
brought is void by reason of the provisions of s. '2S 
of the Contnict Act. But there is a distinction be- 
tween a condition which so limits the time within 
which a suit inav be brought to enforce a right and 
one which provides that after the lapse of a certain 
period there shall no longer be any right to enforce. 
A condition of the latter kind is not affected by the 
provisions of s. 28 of the Contract Act. 

A policy of insurance provided that if a claim was 
made, and rejected and an action or suit was not 
commenced within three months after such rejection, 
all benefit under the policy would be forfeited: 

Held (1) that the meaning of the condition was 
that the parties contracted that after the expiry of a 
certain period from the date of the rejection of a 
claim the assured would have no right at all under 
the contract of insurance and that any suit brought 
after that date would be brought on account of a 
cause of action which had become non-existent, and 

■would, therefore, not be maintainable; 

(2) that the condition was not, therefore, void under 
the provisions of s. 28 of the Contract ^ 

Rainey v. Burma Fire & Marine Insurance Co. Ld.. 
3 R. 383; A. 1. R. 1926 Rang. 3 622 


S. 30 - Wagering contf'act — Intention of 

I'arties— Circumstantial evidence — Appeal, second-^ 

Finding of fact. 

In order to determine whether a contract ia a 
wagering contract what the Court is concerned with 
is the intention of the contracting parties, but in 
order to find what the intention was, the Court is 
entitled to consider the position of the parties, the 
history of the dealings between them and the sur- 
rounding circumstances of the case. 

A contract for the sale of a certain quantity of salt 
was entered into by tlie Salt Department with one 
K and the Salt Department issued a cheque promis- 
ing to deliver the salt at a certain time. K trans- 
ferred this cheque to S on receijit of profits calculated 
according to the market price, and similar transac- 
tions were entered into by various transferees of the 
chetiue and on the occasion of each transfer each 
transferee paid the profits on tlie basis of the prevail- 
ing market rate. In a suit by the last transferee to 
recover from the last transferor the amount of profits 
paid to the latter and also the amount of loss incurred 
by the plaintiff on the transaction, the lower Appel- 
late Court arrived at tlie finding that it was not 
intended by the parties that actual delivery of the 
salt should take j)lace and that the contract was a 
wagering contract: 

Held, that the finding as to the intention of the 
parties being one of fact based upon the circumstan- 
tial evidence in the case, was binding on the High 
Court ill second appeal. L Guudas Mal-Ram Lal v. 
Ram Lal, A. I. R. 1025 Lah.5Gl: 7 L. L J. 102 782 


s. 35, Ch. \ \\~Transfer of Property Act {IV 

of ISSJ), s. 66— Construction of document — Sale or 
mortgage— Contingent sale— Circumstances surro^^d- 
ing transact icily whether can be considered Cen^ 
sideration, inadequacy of, effect of. 


Plaintiff borrowed Rs. 100 from the defendant and 
cecuted a deed in favour of the defendant which was 
escriliod as a sale-deed and which recited that the 
laiiitiff had borrowed the money and promised to 
ay it within two months together with interest ana 
lat if he failed to re-pay it during the stipulated 
me, then certain property belonging to him would 
c considered to have been sold to the defendant m 
ill satisfaction of the amount due and that no riBbt 
r interest in that property would lemain to tne 

laintiff: , , . 

Held, that the deed executed by the plaintifl evi- 

enced a contingent sale of the kiud contemplate m 
h III of the Contract Act, that is to say, it operatea 
5 an actual sale subject to the condition that it was 
ot enforceable if the plaintiff paid a certain si^ 
•ilhin a certain time; if he made that payment tne 
lie would be void under s. 35 of the Contract Aci. 

' he did not make that payment the sale wouia 

ecome enforceable under that section. 

For the purpose of determining the question wne- 
ler a document is a deed of mortgage or a deed • 

ale the Court must consider the terms of the docu- 

lent itself and the surrounding circumstances, so lar 

3 they appear in evidence and are relevant, m ore 

D determine whether the real intention of the parties 

a executing the document was to enter into 
;age transaction or a sale transaction. - 

nain tests in considering the questicn is the reia 

i the consideration irenticned f-r. 

he real value of the property traceferred. It tte 
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nier sum is grossly inadequate tlieii it atTords an in- 
dictation that tho' vendor did not intend to sell the 
land out and out. But before this view can be taken 
there must be reliable ground for holding tlnU there 
has been an inadequacy of price. ^ B Asvatm Xaiiay.vn' 
Astaputre r. Chimabai Gopalrao Sadekau, 27 Bom. B. 
R. 1216; A. I. K. 1026 Bom 107 330 

SS. 37. See Registration Act, 190S. s 17 

360 

S. 39— Contract for purchase, of (lools- 


A^otice of arrival— -Fiiilure to take deliverii-^ — I)efault 
to give notice of later arrivals —li’fusal of piyt per- 
formance of contract, whether amounts to implied 
repudiation of whole. 

Plaintirt'i agreed to sell 25 bales of yarn to tlie (B- 
fendauts to be delivered at the plaintiffs' godown. No 
lime WAS fixed for performance of the oontraet but the 
terms of the contract were that th; plaintiffs 
intimate the arrival of the bales fromtli' mills and 
the defendants were to take delivery lUfxt diy. - 

ants accepted delivery of thre.^ hales out of the total 
consignment of 25 bales. As regards 7 of th ' r.'m uniag 
bales, the plaintiffs gave notices in their letters, but 
the defendants failed to take deliyerjv In respect t)l 
the remaining 15 bales the plaintiffs give ns notice 
of arrival, but inn letter relating to the delivery ot 
the 7 bales, plaintiffs stated that if th' defendants 
failed to take delivery of the 7 bales witlim twv> days 
they would be deemed to have hioken tlie contr.ud 
even as regards the remaining 15 bales winch \u ic 
yet to arrive. Defendants did not answer this I'-tter. 

In a suit for damages by the plaintiffs for breach o 

contract as to the 22 bales of goods • . , , . . 

Held, (1; that due notice of the arrival of the goof n. 
having been given to the defendants, the dcfemlants 
had committed a breach of contract in respect of the 
7 bales; . -.k 

(2) that the plaintiffs* failure to give notice uitU 

respect to the remaining 15 bales amounte* 

breach of contract on their ^ 

not claim damages as they had failed 

lirst step in the performance of their part ot con 

tract, and the difendants* conduct did not 

a repudiation of the whole contract 

the giving of notice of the arrival of the icmammo 

goods unnecessary. 

Per Ramesam, J.-Fov a plaintiff to succeed m an 
action for breach of contract he must 
readiness and willingness to perform tie 
which includes his capacity to perform 

In this case, in respect of the 7 bales, the P " 
of the goods in the godown was not '' 

precedent to the plaintiffs’ intimating to ^ .. 

was enough if the plaintiffs had practically the good^ 

at their disposal in the custody of the mills. 

AuimpliU ropudiatioa by , ® 

whole contract ought not to be inferred ^ 

their refusal to perform a part of (!9->5) 

OOLA K. SUUUIEU u. Vrn'katachalapathi Auar. 

M. \V. N. 592; A. I. R. IU25 Mad. 1290 SB 

— s. 40. See Registration Act, lOOo. 3 

S.45. SeeC. P.C., 1908,0. Xp,n.l 573 

S Debtor and creditor— Mortgage, 

executiok of-^Loan, contract of, whether superseded 

— Intention of parties. . #„,.,^„rnf his 

Where a debtor executes a mortgage in • j 
creditor and the debt is incladed m the consideration 


Contract Act -contd. 

for the mortgage, the i[Uf.stiou',wlicther the mortgage 
is intt'iich'd tt) he u collutorul contract oi in substitu- 
tion of the original co.ihact of loan between the 
parties is a question of fact and inteutitui to be 
decided in each case with reference to tlie language 
of lh«‘ mortgage-deed and the other circumstaiices of 
tlie case. W here it does not appear lhaUtlie parties 
iutendiel to snlislitule tlie mortgage contract for the 
pre•cxi^ting contract of loan, tlic liability i»f the debtor 
iiiuler the ])revious con rad is not supcrs<'<led by the 

morf^me. C Ramlai- Mi kLiDHAR r. Jogendra Krishna 
KAV.'ao C. W. N.5N A. 1. li. 1926 Cal 31S 790 

S 64 I.imitudon Act [IX of lOoS), s. 0 (d) 

— Hindu lAiu'-.Minor Alienution of minor's 
properlif by guanliun — Deolh of minor Reversioner, 
suit by, to set aside alU nation, whether competent 

— Reversioner, whether bmindto refund consideration. 
The guanlian of a Hindu minor sold certain pro- 

nertv be’oiiging to the minor in consideration of a 
cash'pavmcnt ami in exchange of cerlaiu properties 
CDiiveved bv the vendee to the minor. 1 he guardian 
Biibsequcnllv sold the pri>perties obtained m exchange^ 
After the dJath of the minor the next reversioner of 
the minor bri>ught a stiit to set aside the ahenatiori 
of the minor’s properties ))y the guardian : 

Held, (1) that inasmuch as the guardian of the minoi 
had sold awav the properties obtaiiie<l m exchange for 
the minor’s properties and the benefit of the exoliange 
had not been obtained by the reversioner, the lattei 
coaid not be compelled to refund the value of buch 
m-opertics to the defemlant as a comlitioii precedent 
iov obtaining possession of the projicrties of Hie minor; 

(2 that after tli^ death of the minor the reversioner 
was entitled to enforce Hie minor’s right to set asn^ 
t'.ie alL-nalion e.f l.is 

lUmXSV SlTAYVA V. PAiU rUUUl KaMASUAMI, 

W N 567; 22 L. W. 176; A. I. R. 1!»25 Ma<l. 1288 758 


to 


5 65 —A f/ive»icnt discovered to be void — Suit 

recover consideration-Cause of action, when 

irUie absence- of special circumstances, the time at 
which an agreement is discovered to be void, so Hi.il 
cause of ad ion to recover the consideration aiises 
under s. 63 of the Contract Act. is the date of the 
cmtiMCt O liAM Samujh Singh v. Mainath Kukr, 2 O. 

' 5 ^ ii5— Charter parly— Skip chartered foi 

particular venture - Venture frustrated— Advance 
ireiaht. whether can be recovered. 

\ chartered ship is not a common carrier and a 
contract in ivspccl thereof is nut excluded fioin the 

^Whctldr a chartered ship is a common carrier oi 
not advance freight paid in respect of sucli a shii) 
can be recovered liack by the shipper on the fnistra- 
tioa of the venture for wJiich the ship was chartered 
The liability in England to recover advance freight 
on the frustration of the venture is derued froin 
the general principles of the Common Raw and not 
from^anv supposed peculiar incident attaching to 
maritime contmets of affreightment, so that matters 
relating to the recoverability of freight paid in ad- 
vance although they happen to occur m a charter 
pirtv which IS a maritime document of affreightnient 
are nevertheless to he regarded as being regula ed by 

?he ordinary Common Law or blalute Law, whether 

¥lie plaintiff chartered two steamers belonging to 
the defepdant for the carnage of rice from Akyab to 
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the Coromandel coast. It was within the knowledo-e 
of both parties that the imjjortatioii of i ice was at 
the time permitted (.nly if anrl when a eertiheate for 
importation coulU be obtaim d fr-an the Food (.’on- 
trolier. Xhe oerlilirale oonld not be obtained and the 
execution of tlie contract became imp. ssible. In a 
suit by the shipper for recovery of monies j^aid to 
the shipowiKM- as advance fivi-lit under the charier 
2 )arty: 

llebl, that the venture for which the shiii ha.l 
been chartered liavin^; liecn frustratetl j.hiintilr w;d^ 
entitled to recover the advance fieight paid by liirn 
to tlie defendant. iVl (Jandh.i IJouliah r. -I .woo Ha<:s\.\- 
4!) M. L. .1. '2’J L. W. A. I. li. lUi'G AJad iro’ 

4!)M. 200 7s6 


be entitled to recover the whole of the amount claim- 
ed l»y liim from the defendant, (he agreement cannot 
be said to contain a penal clause, inasmuch as the 
plaintiff after default is made by tlie defendant in 
Itayinont of the smaller sum within the time limited 
merely withdraws the concession granted by him to 
the defendant and does not seek to recover a penalty 
by making u demand for the recoverj’^ of the full 
amount of his claim. In such a case time must be 
n garded as of the essence of the contract and if the 
def- ndant fails to jiay the smaller amount within the 
time agreed upon the Court has no power to relieve 
him from the consequences of such default. A 
Pr.vsad r. Kunj JiEiiARi Lal, 24 A. L. J. 210 

790 


— -- S. 69 - Co-sharers— Purchase by oue oi share 

of other— \ rn<!or rontinuniy in ],ossessinn- -ihiymrnt 
of dues to zemindar by purchaser— Suit to recover 
amount from vendor, maintainability of. 

Plaintili ami defendant were <‘o-sliarcrs in certain 
property on whii-li certain .lues liad to ],q pair! to the 
zemindar. IMaintitY purchased defendant's siiare in 
the liroperfy but the latter eontinued in posse^^^ion 
Plamtilf paid the dues to the zemindar for Uje wliole 
])r()perty. and sucl the <lefendant to recover from him 
the portion ('f the dues payable in respect the 
defendant's sliare in the [iroperty ; 

Ileld, {l) tliat after the sale' of Ids share to the 
plaintilT tiie defendant was a mere trespasser and was 
not a person Ixmml in law to [mv the dues to the 
zemindar witidn tlie meaning of s. (iO of the Contract 
Act and tliat the plaintiif was not. therefore, entitled 
to maintain tlie suit ; 

(2) that the remedy of the plaintiff was to sue the 
defendant for mesne proiits. M Payii)\ IUmv- 
KIIISIINAYVA V. Pahkey Xauauazc, 22 L W botj \ i I? 

1U20 Mad. 152 ‘ ‘ 

s. 74. iS'ce Moi4tc,.\ge 762. 


— ; S. 7^ —Civil Procedure Code {.let P P.fOS) 

0. XXUl, r. 3 -Compromise decree — Execution of 
decree— Court, u'hctkcr can refuse to enforce penal 
clause— Plaintiff agreeing to waive portion of claim 
if remainder satisfied within certain time— Penalty 
—Default in payment— Power of Court to grant 
relief. 

1. 'nder O. XXIII, r. 3 of the C. P. C. where l!ie 
parties to a suit arrive at a lawful agreement or com- 
promise the Court is bound to record such agreement 
or compromise and to pass a decree in accordance 
■with its terms. Umler the rule no option is left to 
the Court to examine the terms of the compromise 
beyond seeing wlietlier the agreement is lawful or 
not. An agreement of compromise wliicli contains a 
])enal clause, such as may be covered by s. 74 of the 
Contract Act, is not in any sense of the term unlaw- 
ful, and a Court cannot refuse to record such an 
agreement merely on the ground of the inclusion in 
it of such clause. Where a decree passed on the basis 
of such an agreement is sought to be enforced by way 
of execution, it is open to the Court to examine the 
compromise and if it finds that the compromise falls 
•within the purview of s. 74 of the Contract Act, it 
has power to refuse to enforce the penalty. 

Where a plaintilT agrees to accept a sum smaller 
than that claimed by him in the suit in satisfaction 
of his entire claim provided payment is made by 
certain date and the agreement provides that if the 
payment is not made by such date the plaintiff would 


S. 74 — Mortgage-bond payable by instalments 

— Default in payment of instalments — Whole amount 
due on default - Interest, whether payable after de- 
fault -Penalty- -Compensation. 

'J'ho doctrine that the Court will carry out all con- 
tracts between parlies, is confined to the carrying out 
of the primary contract, and does not extend to 
secondary or sul)si(liary cciiitiacls which are to com# 
into operation if tlie fudmary contract is broken. 
In bonds securing (he payment of money, the contract 
regarded as primary is the promise to pay the amount 
due to the creditor with the interest, if any, agreed 
upon. Any further contract to be binding on the 
pronii.sor if he l>reaks this contract is regarded as a 
Rccondary one intended to secure the fulfilment of 
the primary contract and the Courts are not bound 
to carry out such a secondary contract apart from its 
justice and reasonableness. 

1 nder a mortgage transaction interest was added 
to the principal sum at the inception of the transac- 
tion and the total amount of principal and interest 
was agreed to be paid in certain instalments. The 
bond provided that compound interest was to be 
cliargeable on any defaulted instalment, wixile the 
wliole sum was to become due after three consecutive 
defaults. The mortgagor made default in the pay- 
niAiit of three consecutive instalments and the mort- 
gagee sued to recover the total amount due imder 
the bond together with interest at the rate mentioned 
in the bond payable in case of default in the payment 
of an instalment: 

Held, (It that the clause in the bond with regard 
to tin consequences of default in the payment of 
three successive instalments was in the nature of a 
secondarj' contract and that, therefore, the Court had 
full pviwer to rc-open the contract and to 
reasonable compensation to the mortgagee under s. <4 
of the Contract Act; 

(2i that the mortgagee was entitled to compound 
interest on the defaulted instalments up to the date 
on which default in tlie payment of the third instal- 
ment look place; 

(3i that thereafter simple interest at the rate olo 
per cent, per annum was a reasonable compensatiGt^ 
to be allowed to the mortgagee. N PcnsiiOTTAif »• 
Sahu. a. I. R. lU2o Xag. 9U; 9 N. L. J. 34; 22 X. F 
23 295 

ss. 133, 135. Set C. P. C., 1908, s. 

SS. 151, 152, 161 - Rai/icfxi/s Act (J^ ^ 

1800), s. 72 — Goods consigned to Railway for 
riagi — Loss of goois—Suit to i'tcooer ddmaje#— 
dzn of proof. 


Vol. 91] 

Contract Act-concld. 

Unde,- s. 72 of the Railways Act the 
of a I^aihvav Aclmiiustraticu for the lots ol goods 

toYafe afmuch'’ care of the .oods haded to lu.u aa a 
man of ordinary prudence would 

cumstances. take of his own good^ of the samt ou . 

duality and value as the goods bailea. _ 

rS S^ny 'irt: 

^^"of - sln&d and^J. the 

Joss occurred notwilhstandino sue point it is 

Fi^m o^^0.u.Kl^l-^^^aMs R. 

V. Secretary of State for India, 1 L. O -to/ 

3. 254 -Lunacy of partner, whether dissolves 

?'heTunacy of a partner does not of itself dissolve a 
partnership, but confirmed othfr partners 

dissolution of the j dissolution on that 

apply to the ^ .tt-ch \ryya v. (Iunsy 

ground. ^ * m u H iy:i6 Cal. 271. 

Hajkb Ahmed, 30 C. '' .N. ll. ‘Y, 824 

53 C. 214 


general index. 
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s 264- Per50ns dealing with ckect 

dissolution-Noticeof di3Solution,absence of, fJ 

section 261 of the Contract Act a,,,, UoB_not^ o^,ly 

to persons who had (^^^1 witli a linn 

solution but also to persons Ti-\rtners C Jauat 
after a dissolution <>^ of 30 C. 

Chandra Bhattacharyya v. Oj-nny uaji 

W. N 11; A. I. H. 1!)26 Cal. 2/1; 53 C. JU 

Contribution, /or— Co-iw(/{7ment-de5lo73 Deer 

{raMitby one of U,ree 

contribution against the ^g,dnst both for 

must be passed J .^eral one for a moiety 

the whole amount, but a .. Sulaiuan* 

against each or his legal representati . 

ALIKHAN U. MENSA \ BNKATANAKAY ANA, 2- • ^ 

1. R. 1926 Mad. 146 

. • r,/,>iie-is{on— Ouster— Kent, 

C0-8harers- Adverse possession 

receipt of, ahsen''e of, nmnertv originally 

Where it is found that ^ *,.c pict that one 

belonged to certain ^ Ms actual possession 

of those co-sharerscannot pro\e 3 others 

over the property by receip slmre of 

cannot operate to extinguis (..ivprc^ possession by 

the property j" , to h'a'? S,e Idle of a 

the other co-shaiers. possession of 

co-sharer by reason tbe excl s was an 

other co-sharers it must of anv linding 

ouster of the former. In ^ allegation which 
that there was an co-sharer, llm latter 

Avould amount to an oustei ‘ , j^jg share in the 

^-Partition-Other co^aharers, nhctnci 


Co-sharers- concld. 

The mere fact that some of the co-shareis in a 

IHy“£r3H1S"Hi£i 

Uon'is eUected. C Kasak Am v. Ham Amu l 

CostS-C/ia»i?Mr summons adjourned to hearing-- 
CoL aivard of-Ilevkw of taxutum-Pr<wedure- 
Discretionary charges-Taxing Vtficci, duty f 
Principles applicable. 

uY" ar <d the a^til,. U,c 

=to^Y:“:Y";n‘'ihY=r'^ui: 

No of Chavses 

" ‘it is" o;rY;).,e pa«y 

.^^IndpY't .la" indte^ 

Y^^nic^d.a^ies'^h^:. Y? a,r ;?:portion foe 
‘''('ir.YYs'inYcspcet of instructions fo.- l.rief arc o.dy 

"SE; JJSEsyssi 

i'n codccling irY,do,ved ‘ for 

^e=U.qYlu;:Y..terudsf.,uep^^ 

o^X Ifi^jy cha.;^ for^ i^ 

?ir'‘d,s“rueUon8'in Chamber matters is not discretion- 


aiy- 1 i« i\,n Tnxin" Ofliccr to excicise 

structions It IS go that he iiuiy he 

3u Imonnu ^r m of^-^ 

they e^P charge a'reduclion will be made, 

that wha ever individual wlio files 

There , s no ^ corporation like 

suit ’\.V? vav Company should have to pay 

a Hank Y,r a Rai ly because his opponents 

coslsun a hig ? defeat would be more 

are o than if thev had been compjinies 

di-sastrous to Hie extent the importance 

„f little inti;"'- “oH ay a«“t the question of 
of the result of the actio,,. ^ 

costs, but P‘^.P. of the points raised, and the 

diflicultyor hands of the 

existing m.-'ans of The Taxing Officer 

defendants ^f^ J^of proportion, and must form 

mu.st have, s ^ the actual 

some ’‘.\l-p\ttoi-iiovs in preparing the brief, 

time taken b> ‘ reasonable icmnnera- 

ivitli a view to " |7,,v;,sjj regard also to the other 

,i,.„ for the ' ;;"Ci ' orparUoulnr items of work. 

chargesmadc n the lu i^ p ^ Isdustrial 

U A. I. R. 192G Rom. ^18 


deprived of tAeij' share. 
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Co-tenants -A oo-tenant, whether trustee for the 
others. Mcham.madan Law 618 

Counsel, consent of. elTect of— Consent Imsed in mis- 
apiu-ehension Tower of Court to (lisreeard such 
C(.nLcnt. C. T. C.. mb, (). XLVIl, r. 1 509 

^ . mistake of—Client, cfi'cct on. 

Ihe plaintifTs brou,e;ht a suit in respect <>f tlie sale 
of an entire uruler-]>n)j.rietary tenure i)v the (lefeiul- 
ants. Tiieircase was two-fokl. One lllat in rcalitv 
thc.\ weie o^' ner.s of 3 5ths of the uiuler-pro])rietaj'v 
holdinf; which was wron^dr transferred by the defend- 
ant vendors without any title, aiul, secondly, that as 
regards the J 5ths they liad a light of jire-einption 
and desired to pre-ciuj't it on payment of a propor- 
tionate sum of consideration money. The sale took 
place in November m->. In January 11)21 tlie 
(’ounsel for the plaintitTs took up the iiosition that he 
would pre-empt the entire jirojicrty on payment of 
the entire price, d'he position being taken' after tlie 
expiry of limitation for a pre-emption suit, the suit 
was dismissed. On second ajipi'al : . 

Held, (1) that it rcipiircd neither wis<Iom nor 
knowledge of law on tiie part of the plainliiYs' (Jounsel 
to undeistainl that a suit for 2 >re-cinj>tiuii wouki he 
time-liarrcd in January 11)24; 

(2) tliat this blunder on the part of plaintiffs’ 
Counsel could not dejirive them of a decree if in fact 
the allegations made hy tliem were true, and the suit 
should be decided iu respect of the c.ise of the 
plaintilTs as originally put forward. 
biNC.H V. JaGAN.NATU Sl.NUfI 


Court Fees Act— concid. 


O Di rua Hakii.^ji 

442 


wrong Court — 
proiier Court — 


Court-fees — Plaint presented in 
Keturn of ]>laiiit -Presentation in 
Court-fees enlianced during interval— Delicit Court- 
fees. whetlier payable, -b’ec C. P. C., 11)08, O ^T1 
R. 10 362 

Court Fees Act (VII of 1870), s. 4. See Presiurncv 
Small Cai'sk Courts Act, 18b2. s. 30 7 51 

;; s. 7 Iv (a), amended by Madras Act 

(V of lUJJ)— Hindu Law -Joint family -Aliena- 
tion of family property by father—Sui't by son to 
set aside alienalion— Court-fee payable. 

An alienation of family property by a Hindu father 
not merely as manager of the fauuly but also as 
guardian of his minor sons is prima facie binding on 
the minors wlio must be treated as parties to the alie- 
nation. A suit by the sons fora decdaralion that the 
alienation shall not affect their sliare in the family 
property is in substance one for the canceUation of 
the alienation so far as the minors' share in the pro- 
perty is concerned and falls within the purview of 
s. 7. cl. iv (a) of the Court Fees Act as amended by 
Madras Act V of PJ22 and Court-fee in such a suit 
is payable on the amount of the consideration for the 
alienation which is sought to be set aside. M Alaoar 
Iyengar r. Srinivasa IvENGAR, 22 L. W. 515; (11)25) M. 
W. N. 777; A. I. K. 1925 Mad. 1248; 50 M. L. J. 40(5 

709 

— SS. 7 Iv (a), 12, as amended by Madras 

Act (T of 1022) — Plaint accepted by Trial Court — 
Deficiency in Court-fees—Appeal— Appellate Court, 
power of, to demand deficit Court-fees on plaint 
— Suit for cancellation of sale-deed— Court- fee pay- 
able. 

A Court of Appeal, when admitting an appeal i.s 
entitled to demand under the provisions of cl. (2) of 
B. 12 of the Court Fees Act, proper Court-fees payable 
in the Appellate Court as well as in the Trial Court 
Where according to the practice prevailing iu a 
Court, the Chief Ministerial Officer of the Court, 


whose duty it is to sec that proper Court-fee is 
paid on i»laints, receives and files a plaint and the 
Court acts on the footing tliat the proper Court-fee has 
been paid, the act of the Ministerial Officer amounts 
to a decision of the Court within the meaning of 
cl. ( 1) of s, 12 of the Court Fees Act that the Court-fee 
paid is proper. 

Plaintiff purchased some property for Ils. 2,300 
under a sale-deed executed by tJie defendant and 
jiaid him Ks. i,lK)0 in cash and executed inhis favour 
a mortgage-deed for the balance of the consideration 
for the sale. Plaintiff subseipiently brought a suit 
against llie defendant alleging that the defendant had 
practi.sed fjaud ujion tlie plaintiff hy suppreSvSing 
imporiunt facts in coiineclioii with the sale and 
I'laying for a declaration and for a return of the 
sum of Us. l,i)Jl) ])aid to the defendant and for 
damages: 

IDl I, (1) that, inasmuch as the plaintiff could not 
demand the return of the cash consideration for the 
sale paid to the defendant without getting the sale 
cancelled, the suit must be treated as one sub- 
slaiitially for tlie cancellation of the sale; 

(2) that, therefore, the suit fell within the purview 
of s. 7 iv{a) of the Court Fees Act as amended by 
Miylnis Act V of 1922 and that Court-fees must be 
paid on iho amount of IPs. 2,300 which was the value 
of the property conve 3 'cd b)' the sale-deed. M 
In re, Laksh.mi A.mmal, 49 M L. J. 608; (1925) M. W. N. 
82.5; A. I. li, 1926 Mad. 96 729 

s. 7 Iv (f) — Accounts, suit for— Appeal — 

Court-fee payable. 

A defendant appealing against a preliminary decree 
passed against him in a suit for accounts is entitled 
to put ills own valuation on the memorandum of 
appeal and to pay Court-fees on that valuation and 
is not bound to accept the valuation given by the 
plaintiff in his plaint. L Tiiakur Das r. Daclat Kam, 
2L. C. 147 32 

- S. 7 Ix — for redemption of kanom 


aad purankadom— amount and paddy at 
fixed price treated as principal amount — Value for 
purposes of Court-fees and jurisdiction, calculation 
of. 

Ill a redemption suit Court-fee is to be paid under 
s. 7 ix, Court Fees Act, according to the principal 
moil expressed to be secured by the in.'^trument of 
mortgage. Since the Suits Valuation Act has not fixed 
any method of valuing a redemption suit, the amount 
of the principal debt must be taken also as deterniin- 
ing the jurisdiction of the Court under the Civil 
Courts Act. 

In a suit for redemption of a kanom and 
purankadom, by which it was agreed that a particular 
sum of money and a quantitj' of paddy valued at a 
particular rate was fixed as the amount of the puran- 
kadom, the Court-fee is pa 3 ’able on the amount 
stated in the document and not on the price of paddy 
on the date of suit. M Sreedharan Nambi dri ^ 
Vattakkavil KiLANGARr, 22 L. \V. 4C8; (1925' M. " N- 
747; A. 1. R. 1925 Mad. 1251 

S. 7 x\— Landlord and tenant— Suit ayainst 

tenant and trespasser, nature of. 

A suit for a declaration of title against 
persons who are treated as tenants of the plainun snii 
for a relief against another person on the footing 
that he is a trespasser, does not fall within the pur- 
view of cl. xi of s. 7 of the Court lees Act. C His-a 
Lao. Banerje£ v. bCBENDRA Nath ^ahhanga 
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Criminal Procedure Code (Act V of 1898), 
S. 4. scope of. See Divouck Act. 1^109, s.s. 3 a). 17 
’ ^ 99 

------- 4 , 

Per liupchand, A. J. C.—lt is not the duty of the 
Court to make the la"' reasonable but to expound it 
as it stands. 

Section 4 of the Cr. P. O. is an interpretation 
clause or section. Its legitimate function is to declare 
that certain words and expressions used in the Ct)do, 
shall, wherever permissible, not only liave the mean- 
ing which is generally attaclied to sui^h words and 
expressions but such meaning as is assigned by the 
interpretation clause. It is not inteiuled to annex to 
such words or expressions every "'hich may 

seem to be attached to thorn by another Aet of the 
Lepislntiire. S Walter John Huooks v. Nee IhiKWicK. 

A. I. R. 11120 Sind 53 

S. 35-Cn7H'ictio?i for .'icparaU offences - 

Imprisonment in default of pni/mcnt <*/ line- - 
Sentences, whether can run concurvenUn. 

Where an accused person is convicted iii re.spcct of 
separate offences and is sentenced to pay a hue, oi in 
default, to suffer imprisonment for a certain period 
for each of the offences of which he has been convicted, 
the sentences in default of payment of line cannot 

be directed to run concurrently. B 
Sk.^hahao, 27 13om. h. K. 1351; 27 Cr. L. J. 11 1 . * 

1926 Bom. 62 ,,, ^ 

S. 35— Penal Code {Act \IA of I6h0), 6S. / i, 

U8, S2()— Rioting, armed with deadly weapons 

Grievous hurt— Separate sentences, legality o;. 

Section 35 of the Cr. P. O. empowers a 
to pass separate sentences in respect of 
under S9. 148 and 320 of the Penal Code subjec t o 

the provisions of s. 71 of the m u 

Rama Havaldar v. Emperor, 27 Bom. E. R. • • 

910; 27 Or. L. J. 113; A. 1. U. 1926 bom. 04 689 

s. 35— 7’iyo persons kidnapped^ in course of 

same transaction -Separate offiences Sepaiate sen 

tences, legality of. . , , ^ 

Section 364 of the Penal Code provides for 
of a kidnapper whose object is that . 

kidnapped may be murdered or may be so 
of as to be put in danger of being murdere . 
section is not applicable where the object 
kidnapper is to hold the kidnapped person fo 
In Buoli a case the kidnapper can be con\ ic . 

perly either under s. 303 or s. 305 of the Penal Code. 
L SuMANDAB V. Empeuou, 1 L. C. Ir, -< Cr. u. J. 

s. 1 03 -7/OU5C Search-Failure j”'’*'® 

respectable witnesses, effect of— Search conducted by 
responsible officers, legality of. . *i,« 

The object of the Legislature in requiring the pre 

Bence of two or more respectable 
locality at a house search is to guard 
sible chicanery aud unfair dealing on the p -u 

ollicers entru#ted with the execution of ] • 

warrant and to ensure that anything nic . 

which may be said to have been found m 
searched was really found there and Avas failure 

ed by the members of the search party. 1 search 
to call persons of the locality as witnesses to 
does not, however, render the search "*®»“ ’ L: . 
ally where the icarch is conducted by Lfil,iu»rnt 0 
aud respectable officers in. the presence of ^ , ^ -i 

and there is an explanation forthcoming o , , 

to invite the neighbours to witness the swicn. 
Abdullah v EiiPEROB 1 L. 0. 5; 27 Or. L. J. 
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- S. 110, order under, i in me <1 lately after 

ac'iHiltal of accused on charge of receiving stolen 
property, propriety of. 

Immediately after his ac<iuittal in a case under s. 
411 of the IVnal Code an order was passed against 
the ac'Mise<l uiuler s. 110 of the Cr. P. 

Held, that in the cireuinstances an order under .s. 
IK). Cr. I*. C , should not liave been made against tlio 
accused unless a very strong case was made out 
against him. L Ahdi lla r. E.\ii*kror, 2 L. O. 181; 27 
Cr. L. J. 190 1006 

S. 133 -A' uisance Oh.'itruclion, old, topuhlir 

road — Proceeding under s. ISJ, ndiether can be taken. 
Section 133 of tli'e C’r. P. is not intended to be 
employed to avoid the necessity of tiling a civil suit 
in regal'd to a construction whicli lia.s been inexist- 
ence for a huig number of years. A (KifRAUtT Das p. 
Shakalra.! D.vs, L. U. (i .\. 19t) Cr.; 24 A. L. J. 112; 2, 
Cr. L. ,1.27: A. I. R. 1920 All. 157 59 


S. 133 — B'atcr-coio'.se leading to public tank 

— Catchment area, embankment of, cutting of — 
Diversion of water - Obstmiction—Proceedhujs under 
s. l iS, u'hether competent. 

A water-course carrying water to a public tank is 
a public water-course and any interference with it 
jnstities proceedings under s. 133 of the Cr. P. C. 

in tlie centre of a catcliment area tliere was a water- 
course llowing into a ijublic tank. The ivater llowing 
throngli the water-course was attempted to be carried 
away bv t)ie petitioners to their own village tank, by 
building a bund and cutting a new chaiuiel and by 
cutting down a portion of the old biuid of the catch- 
ment area which had existed for over thirty years. 
The effect of the petitioners' act Avas to make the 
Avater falling on the catcliment area to lloiv in a direc- 
tion different to that of tlie water-course and to pre- 
A’ent it falling into the public tank: 

Held, that the act of the petitioners amounted to an 
obstruction to the Avater-course and it Avas. therefore, 
competent to a Magistrate acting under s. 1.33 of the 
Cr P. C. to direct the restoration of tlie embankment 
of the catchment area to its original condition, 
closing up of the iieAvly opened channel and the 
remoA'al of all obstructions to the free flow of Avater to 
the tank. M Ramasaati Chbitiar v. Ramanathan 
Chettiar, (1923) RI. \V. N. 0C.3; 22 L. W. 470; 27 Cr. L. 
J. 105; A. I. R. 1920 Mad. 105 5 37 

SS. 133,139-A — Obstruction to public right 

Denial of public right — Procedure— Jurisdiction 

of .Magistrate. 

The first duty of a Magistrate in a case under a. 133 
of the Cr. P. C* is to determine "diether any public 
right exists and if the party against Avhom proceed- 
ings have been taken denies that there is any public 
ri'^ht. the Magistrate has to determine whether that 
dtmial is bona fide or a mere pretence. Only Avhen 
he is satisfied that the denial is a mere jiretenc^e can 
he proceed to make liis order absolute. If he finds 
that the denial is 5ona j^de, his jurisdiction is ousted 
and he has no authority to enquire further. He has 
no jurisdiction to Aveigh the evidence aud to deter- 
mine on Avhich side the balance lies. 

Per iiojs, J. — The intent of s. 139-A{2) of the Cr. 
p C. is that the RIagistrate should neither encroach 
upon the jurisdiction of the Civil Court, which alone 
can determine the existence of such a public right as 
is referred to, nor fail to exerciee liis oAvn jurisdiction 
The criterion is that he should find evidence to siij). 
port the denial which he can pronounce reliable- 
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Timt U lu-cessnry and tliat is siillicit'i.t lo oust his 
jurisdiction. Pat 'ruAKru S.\o r. Aiu>l'l Aziz, 4 Pat. 
783; 2: t.’r. P. J. t'; 7 P. P. T. P-’O; A. P K. PJ2G Pat. 170 

41 


S. 145, pvorecdinys umUi' Duty of C<nirt to 
decide ijnestioii of aclti/il pn.-i.tession. 

The crueial ciuesticn tn he flecifh'd in proceedin^rs 
under s. 113 of the (’r. P. ('. is as to who is in 
actual iiossessiou of the subject in dispute and not 
who has tlie ri^Iit to sueh possession. O Aiu»fL W.vh.au 
i. Pmphroh. 27 Cr. P J. 41 76 


S. 145, prncecdiiuin under —Likelihond of 
breach of peace, ahicnce of --Procedure -Proceedinq.-i 
dropped to i>artic.^. udielher necessary-- Ordi r 

coace/*uia^ disposal of jn-nperty -d urisdiction of 
Magistrate . 

Whereafter proceedintfs are started under s. 115 
of the Cr. P. C. the Mnfristrate is satistied tliat a 
likelihood of a l)rcac-li of the j)ea<.’e either did not 
exist or tlmt it has cease<l to exist, it i.s his duty to 
drop tlie procectiinjrs and tn witlulraw from interfering 
witli the rights of tlie jiarties in the i)roperty. An 
order dropping tlie proceedings in such a ease is not 
liable to lx“ attacked I'li tho ground (hat notice was 
not given to the parties to show the existence of a 
likelihood of a breach of the peace. 

After dropping the proceedings, the Magistrate is 
functus ojfficiound has no jurisdietii>n to jiass any 
further orders in regard to the disposal of the sale- 
proceeds of the cro])s on the }>roj)erty which had been 
attached pending the proceedings. Tlie proper pro- 
cedure in such a ease is to keep the amount in de- 
posit to enable the party entitled to it to get a decree 
of a Civil Court establishing his title thereto. M 
IlKNiipri'i Narasayya v. C'hiuiu.i ri Vrnkiah 22 P W 
524; (l‘)25) M. W. N. 792; 40 M. P. J. 781; A. P U. 1025 
Mad. 1252; 27 Cr. L. J. 95; 49 M. 232 399 

— ^ S. 145, pi'oceeding under— Receiver, appoint- 

ment of- Remuneration of Receiver, rate of. 

The rate of remuneration fixed for Receivers under 
tlie C. P. O. does not neccs.sarily provide the limit of 
the rate of remuneration to be lixecl for a Receiver 
appointed in a proceeding under s. 145 of the Cr. 
P. C. The total amount of the Receiver's remunera- 
tion, liowever, shoulil not in any case exceed the 
amount of the net income realized by the Receiver. N 
Yamcnarai V . P.mpkror, 8 X. P. J. 107; A. I. R. 1925 
Nag. 462; 27 Cr. P. J. 22 54 

S. 145 (I), (4) — Preliminary order — Dis- 
possession for more than tico months — Presumptio7t, 
whether can be e-xtended— Magistrates, duty o/, 
before passing preliminary order. 

Section 145 (4) of the (^r. P. C. makes it incumbent 
on the Magistrate to decide which of the parties was 
in possession on the date of the preliminary order and 
the proviso only applies if any other party had been 
forcibly dispossessed within two months thereof. 

The presumption of possession in favour of a par- 
ticular party raised under the proviso of s. 145 (1) 
does not arise if the party has been out of possession 
for more than two mouths previous to the dale of the 
picliminary order. 

The fact that pnxieeding.s were first started under 
fi. 107, Cr. P. C. and the Magistrate came to the con- 
f.lusion that proceedings under s. 145 would be more 
uitable after a long time, would not extend the time 
under the proviso. 


Though it is competent to a Magistrate to rely on 
mere Police report in order to pass a preliminary 
order under s. 145. Cr. P. C., if he came to the con- 
clusion tliat there is an imminent danger of a breach 
of the peace, it is advisable that the Magistrate should 
have and carefully .scrutinize other evidence before 
passing an order under the section, as the misuse of 
provi.sions of ss, 107 and 145 of the Cr. P. C. requires 
to he discouraged. N Nago v. Atmaram, 27 Cr. L. J.68 

244 

- - SS. 145, 146 --Dispa/e as to possession of 

immoi'enble property- Decree of Civil Court i» 
favour of one party, effect of — Magistiate, duty of 
--.Xttachment of property, legality of. 

In a j)roceeding under s. 145 of the Cr. P. C. tlio 
Magi.strate has no right to coini:el a party who lias 
obtained a decree fnan a Civil Court in respect of 
the property in di.spute to go back to the Civil Court 
and get something else. The Civil Court would re- 
fuse to entertain his suit, the matter being res judicata. 
All that such a iierson can do is to execute liis decree 
and to obtain jiosscssion of his property. The Magis- 
trate can only keep possession of the property until a 
competent Court has determined the rights of the 
parties, and once that is done the Magistrate has 
nothing to do hut to give effect to the decree of the 
('ivil ('ourt. O Laciimi Kuhr v. Partab Narain. 27 
Cr. L. J.13 75 

ss. 145, 423 (1) (d), 439- Dispute with 
regard to immoveable property — Order under s. PtO 
—Re vision— Receiver, whether can be appointed 
pending disposal of revision petition— High Court, 

} oiver of. 

The High Court lias no jurisdiction to appoint a 
Receiver pending the disposal of a criminal revision 
petition filed against the order of a Magistrate paa.'wd 
under s. 1 15 of the (-r. P. C. M iMARUDAYVA Tiibvar y. 
Shu.v.ml'GASI*ndara TriEVAR, 49 M. L J. 593; ('1925) M 1' • 
X. 772; 22 L. W. 723; 27 Cr. L. J. 126; A. I. R- 1926 
Mad. 139 702 

s. 147 - .1/u/iammarfan Law — Prayers u|A<- 

tker can be said on land belonging to another — Kujht 
of way over land belonging to another in order to 
rvorship at grave, whether can be claimed. 

Under the Muhammadan Law a Muhammadan c^- 
not say his prayers on property belonging to another 
without an express or implied permission of th* 
owner of the propert.v. 

Therefore, a Muhammadan has no right to say 
l)rayers at a grave situated in land belonging to 
another and consequently cannot claim a right of ws) 
to go over land belonging to another in ord^ to 
worship at a grave situated in that land. Pat 
PARTAB Mawari V. Satip, (1925) Pat. 61; A. I. R- l 
Pat. 435; 6 P. h. T. S57; 27 Cr. L. J. 44 

^ ss. 147, 439 - User of immoveable 

dispute as to - .1/a7ia<7er made party on behatf oj 
employer- -Irregularity— Order against manage , 
legalily of. . . 

The fact that the manager of an estate and not 
employer, the owner of the estate, has been 
party to a proceeding under s 147 of the Cr. 1 • 
a mere irregularity, or at most an ^rror of law 
does not affect the Magistrate’s jurisdiction. 1*^ 

a proceeding it is open to the Magistrate to ^ 

order against the manager who puts forward a wri 
statement on behalf of his employer and set^ nro- 
claim uf the latter to the user of the immoveable p 
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nerty in dispute. Pat Ciihakauri Lall v . Isher Sinhu, 

0 P. h. T. '27 Or. L. J. 112; A. I. K. 192G ^^4 

S. 148 — Costs of proceedinjs— Person not 

party, u'hether conbe made liable. 

Under s. 1 18, Or. P. G . a Mn^istmte has no power 
to saddle a person with costs who is not j^arty l“° 
proceedings. 0 LImperor v . Chet Khak» 27 Cr. L. J* 

5 3 

s. 154-Ruqa by Police Oficev during in- 
vestigation, whether Pirst I nfromation Report. 

A ruqa by a Police Officer sent from the spot dur- 
ing the course of investigation, embodying the sub- 
stance of the complainant's report made previously 
and some result of the investigation neither signed 
nor Ihumb-marked by the complainant is not a^rirst 
Information Report within the meaning of s. 15 1, C r. 

P. O L CnoGHATrA V. Dmperor, I L. C. ‘116; 27 Cr. L. 

J. 121 

S. 162— Copy of statement made by pro- 
secution witness to Police at investigation, when to 

be granted. , , 

The stage in an enquiry or trial at which an accused 

person is entitled under s. 162 of the Cr. P. C . to 
ask the Court to furnish him with a copy of a state- 
ment made by a prosecution witness to the Police m 
the course of* investigation is when the witness is 
called for the prosecution; that is, when he is under 
cross-examination, and has already made the state- 
ment which the accused wishes to contradict by proof 
of his former statements to the Police. 

The accused is not entitled to copies of the state- 
ments made by prosecution witnesses at the lolice 
investigation before their cross-examination is opened. 
M In re Prramasami UAC.unr, 22 L. W. i64; 27 Cr. L. 
J. 100; A. I. R. 1926 Mad. 183 532 

s. 162— 5((i(c?nen( made by accused to 

Police, whether admissible. 

An investigating Police Olheer cannot be questioned 
as to matters which the accused is alleged to have 
staled to the Police before his arrest.^ N 
NARAYANLAL I’. Emperou, 8 N. E. J. 2E; A. 1. K. 19- 

Nag. l;27Cr. L.J 161 , = 

S. 165 —Searc/i /or properly not believed to 

be stolen, legality of. .i • « 

Section 165 of the Cr. P. C. does not authorize a 

Police Officer to make a search only for wliat is 

stolen or believed to be stolen properly, but permits 

liim to search for anything necessary for U/e pur- 
poses of an investigation into any offence. A Cmpi.kor 
v. ParamSukh.L U 6 A. 173 Cr.; 23 A. L J. 1037; 27 
Of L. J. 11; A.l. R. 1026 All. 117 ^3 

s. 179— /iui6ani of woman who commits 

bigamy residing in one place-Woman removed to 
another district -Jurisdiction of Court, wheie 
husband resides. 

Where the husband of a woman who rc-marrics 
re.sides at one place but the offence of bigamy an 
aJulterj^ is at another, the Couit lay ^ 

jurisdiction over the place where the husound resides 
has jurisdiction to try the case by virtue of s. H J. 
Cr. P. U A Munir V. liMPEROR. L. 0 A * 2 U.) cr., 

Cr. L. J. 101; 21 A. L J. 155; A. I. R. 19-^b All.^1^80 

ss. 180,181 ( 3 )— Penal Code (Act XLV of 

I860), 8. Il2—Posses.3ion of stolen property— i lace 
of trial —J umsdiction of Courts. 

The offence of being in possession of stolen f 

may be enquired into and tried either in the dis i t 
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ill which the property w.t.s st d mi <»r in tlie <lislriet 
ill whicli it w.is fouRfl to be dislioiu*sfly p'>sse.ssed. A 
E.mceuok V. IbiiM V. L- K. -1. 20'' (hv; 27 Cr. L. .1, 21 ; 21 
A. L J. US A I, ll 1026 All. 167 53 

s. 1D5. .Sec Al'^o Cr. P. C.lSO'^, s. 17G. 

S. 195, as amcniled by Art (Will of lOJS) 

Sanction for pros>cution~Prosecuticn begun under 

old Codc~Proceedings after introduction of new 
Code, validity of. 

The alteration in p. 19.5, Cr. P. C., as to tlie pui- 
cetlure relating to the grant of sanction for prosecu- 
tion introdnceil byActW'lll of 1923 cannot invali- 
date proceedings validly begun und.-r the old pro- 
cedure. N W.isfUKo r. K.MrERou, 27 C’r. 1>. 3. ISl 

997 

S. 195 -Sanction to pro.^eente granted by 

Munsif— Appeal, forum of. _ 

For the purposes of s. PM of the Cr. 1. C., a 
Munsif is subonlinate only to the Senior Sub-Judge 
and an appeal from an order of a Munsif refusing or 
granting a sanction lies to the h.Miior Suboi'dinate 
Judge and not to the District Judge. L Jawala Sikc.h 
i’. .Mai'AX (JorAL, 1 Ij. C. 7; 27 Cr. P J. <5 251 

^SS. 195 , 476— Affidavit, false statement in 

Prosecution for perjury -Procedure. 

Section 19.5, Cr. P. C.. lay.s down a rule to be 
followed by the Court wliicli is to take cognisance of 
an offence specitied therein, whiles. -DC of the Code 
contains directions for the guidance of the Court 
which desires to initiate a prosecution in respect of 
an offence alleged to liave been committed in, or ni 

relation to. proceedings before it. vx-itt c 

Under the Cr. P. C., as amended by Act X\ III of 
1023 the Court desiring to initiate proceedings for 
Deriurv has no alternative but to prefer a complaint 
in writing and to forward it to a Magistrate of 1‘ irst 
Class having jurisdiction to entei-tain it 
V Qadir Pakiish vSiiAU, 1 L. C. Da; A. I. R- 19-5 Lah. 
312 ; 0 L. 31; 27 Cr. L. J. 98 5 3 0 

-SS. 195, 476— (General Clauses Act (X of 

JSOD s i) - Sanction to prosecute— Amendment of 
Code— Right to move superior Court for revoca- 
tion of sanction, whether taken away. 

\ Maeistrate granted sanctum for the prosecution 
of the accused for an offence under s. 211 of the 
Penal Code and a complaint was tiled before a com- 
p'teat Magistrate pursuant thereto 
inent of s- 195 of the Cr. P. C hy Act X\ III of 1J23. 
Thereafter the accused moved the District i\ ugistrate 
to revoke the sanction under sub-s. (6; of s. 19o of the 

th^t notwithstanding the amendment of the 
Code and the re-constniction of the wlio e procedure 
with regard to svnctions, the District Magistrate 
d jurisdiction to eulertain the application of he 
«-Miiedaiul to revoke the sanctum granted by the 
lower Court if it app-jar.-d to him that ou the merits 
hrsaaction should not have been granted. 

All-rations by a new Act in the foniiof proccduro 
Are always retrospective, unless there is some good 

reason why they should not bo . , 

"ifut it the new Act touches a right m existence at 
rhP mssing of the Act. it cyuinot bo held to aol. re- 
trospectively unless a clear intention to that effect is 

°Tr?ght'^of appeal is only by Statute. It is not in 
itself a necessary i-art of the procedure in an action 
but is Iho right of entering a Supreme Court and in 
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vokin" its aid ainl interposition to rcdicss the error 
of the Court helow. 

'I he ]) 0 \vir t(i apjd\ ton liiplicr Com t to revoke a 
sanction l)y an inferior C’<airt is not a mere matter '•{ 
procedure hut is a substantive li^ht and l)V virtue of 
s () of the (ieneral Clauses Ari sucli riglit’is unalYeet- 
ed by a eliange in the law n-lating to sanctions M 
JCni \KkISHNA IVKIi r. SlTHAI .\.M>»AL. IDM. I.. .T. 
(lh25i W. X, 6 ^ 1; A. I. IC 1!)25 .Mad. !»11 18 M [)'>()• 
L. W. 870; 27 Cr. L, .J.Ol ' 395 

■ — -ss. 195, 476-/Vaf(/ Code >Act XLV of 

]S(>0), s. lOS — Sanction for pro.<;ecutinn for perjur]/ 
—Trial, coj/imcacemeaf of— Amendment of Code 
effect _ of-Trinf hijalitu nf. ^ . 

Sanction for the piosecution of an accused person 
for the olTcnee of perjury was grnntofl to a i)rivate 

individual under s. l!i:) of ilie Cr. Ib ('..and tin* trial 

of the accused commenced under the provisions of 
that Code, l^cfore the trial was concliuleil tiie Code 
was amended au<l the i»rocedure witii regard to sanc- 
tion for prosecution was abolislied ; 

//e/d. that the trial was not alYectcd by the amend- 
ment of tlie C’ode iiiasinuch as the Court bavin" 
taken cognizance of the case lawfully its jurisdit^ 
tion to try the case to its conclusion was not ousted 
by the subseciuent amendment of the C(*de. 

Per Wallace , ./. Once a Court is jiroperlv seized of 
a case no amendment of the law except an amendment 
which takes away its jurisdiction to trv the ease, can 
affect the Court s authority to ju-oceed with the trial. 

The consequence of an amendment of procedure 
is not that all matters properly begun under the old 
procedure collapse and have to be begun again under 
the new i)rocedure, but that they shall be continued 
under the new procedure from the time when the new 
procedure came into force. 

The necessity of a sanction order for the initiation 
of criminal proceedings is a mere harrier which has to 
be crossed before a (.’ourt. reaches the stage of trial 
and once that barrier has been crossed the jurisdiction 
* ^ ^ case is not taken awav by the 

fact that the procedure with regard to the crossin" of 

that V.arrier has subsequently been abolished*’ or 
altered. 

Per Madhavan Xair,J.—A trial which has been 
pvoperly begun on a sanction order granted to a 
private individual under tlie jirovisious of the Cr. 
P. C. before its amendment cannot be regarded as 
having been vitiated by an alteration in the procedure 
witli regard to the initiation of proceedings laid down 
in the amended Code. M lure Api’aswa.mv Tver 49 
M. L. J-. 270; (1925) M.W. N 008; 22 L. W. 554; A l’ K 
1925 Mad. 1122; 27 Cr. L. J. 84 3 8 8 


ss. 195 (1) (b), 4-76 -Penal Code (Act 

XIA' of IStiO), ss. 100, d 1 1 — False charge — Abetment 
— Complaint against abettor— Jurisdiction of Co^irt 
—High Court, power of, to make complaint. 

A Court has jurisdiction to make a complaint under 
R. 476 of the (’r. F C in respect of an offence under 
8.211 read with s 109 of the Penal Code against a 
person who was not liimself a party to the pmceedin" 
which forms the subject of the complaint. ” 

Section 170 of the Cr. P C. gives the High Court 
as a superior Court full powers to lay a complaint in 
any or every case in which it appears’ expedient in the 
ends of justice to do so, and there is nothing in the 
Code to justify the contention that that power and 
jurisdiction is taken away because in case of a com- 
plaint or refusal to lay a complaint by some subonii- 


nnte Court under that section, an appeal is allowed. 
R 1':.\ii'f;rou r. Svkp Kuan. 3 R. 303; A. I. R. 1925 Kang. 
321; 27 Cr. L. J. 4! 36 

^ .SS. 195 (1) (c), 476 -Penal Code (ActXLV 

of s.'i. Jfd.), — Document produced in pro- 

cceding— Forgery — Complaint by Court, whether 
necessa ry. 


Tlie language of s. 195 (1) ic) of the Cr. P. C. is wide 
enough to include any document produced or given in 
evidence in the course of a proceeding, whether pro- 
duced or given in evidence by the party wlio is alleged 
to have committed the offence or by any one else. 
The intention of the Legislature in the framing of 
the section was to give authority onl.v to the Coiii't 
in which a proceeding was pending to file a complaint 
in respect of doenmentM which wcie jiniduced or given 
in evidence before it. B In re Bmal \'yankatksi{ Ciia- 
KORKAR, 27 Horn. L. R. 007; 49 13. 008; A. I. R. 1925 
Bom. 4;i3: 27 Cr. L. J. 09 245 


S. — Bigamy, abetment of — Complaint 

by husband, whether necessary. 

The j)rovisions of s. 198. Cr. P. 0., do not apply to 
a charge (»f abetment of an offence therein referred to 
and. therefore, no complaint by the person aggrieved 
is necessary where the cliarge is one of abetment of 
and not of the substantive offence of bigamy. A 
Mi'nir r. K.\i!-eror. L, IC 0 A. 209 Cr.; 27 Cr. L. J. 101; 
21 A L. J. 155; A I. R. 192G All. 189 533 

SS. 202, 203 —Comp/ai/R against Police 

Officer— Witnesses of complainant, examination of — 
Procedu re. 

Complaints against Police Oflicers should be handl- 
ed with the greatest care and the complainant in 
such cases should be given every facility to prove 
bis allegations. The complaint should iiot be dis- 
missed without examining the witnesses whom the 
complainant wishes to produce. M Devasikamavi 
Mi’DALrARv. Naravaxa Pra.'jad, 27 Cr. L. J. 107; A. I. R. 
1926 Mad. 288 539 

S3. 209, 213--Ca5e Unable by Session 

Court — Evidence disbelieved by Magistrate — Z)iV 
charge, order of, whether proper —Procedure — Duty 
of Magistrate. 

If a Magistrate hearing a charge triable by the Court 
of Session comes to the conclusion that the evidence 
before him i.s totally untrustworthy and that there is 
no reasonable possibility of the case resulting in a 
conviction, he is entitled, and it is. indeed, his dut.v, 
to di.scharge the accused under s. 209, Cr. P. C. The 
same result follows if he comes (o a similar conclu- 
sion after framing a charge and liearing witnesses 
for the defence under s. 213 (2) of the Code. This 
discretion must, however.be carefully exercised, and 
wherever there is a possibility that different Courts 
might take different views of the evidence, the Magis- 
trate. even though he may himself net think the evi- 
dence sufficient for a conviction, should leave it to the 
Sessions Court to pnmoiince finally upon the matter. 

Per i 8 «/aiman, ./.- -I'he policy of the Legislature is 
that serious ofTcnces should be tried by Sessions Judges 
who are ordinarily more experienced than Magistrates. 
They arc the proper Courts for pronouncing an opin- 
ion as to the guilt or innocence of accused pers^s nt 

cases triable exclusively by the Sessions Court. 
Where, however, the evidence is wholly untnistworlny 
and the Magistrate is satisfied that it cannot lead to 
a conviction, he would be I'crfectly justified in dis- 
charging the accused, even though ho has already 
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framed his charge. The Magistrate has to see whether 
there are suflicient grounds for 

If he is satisfied that the evidence is .. 

trustworthy and not fit to be acted \\\)(\^\ he ma> dis 
charge the accused. He should not, 
weigh the probabilities of the case . 

balancing the evidence on both sides decide ulietl ci 
l^-'^iU®o£ the accused has or has tmt been conch - 

sivelv proved. A Akuak Ali u K.vj.v Ha .'in R, -V. _h 
R. 1925 All. 970 ; L. R. « A. 18 a Cr.; 2 , Lt. L. d. 

-^^^211. SCO Ch.1'.C., 1898, s. 291 8 0 6 
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S. 215-Commi(mcHf, whether ran he (/ne.-,- 

tioned in appeal aoaiiwt convictww ,,...^l,ed 

A commitment once made stands, unless 
bv the Hi^h Court, and if it is not (iu.\slu<l tli • 
of the person committed must 

Ukeu'\dace1t servw im *‘-k‘>7TV‘k 

mitment. L Naziu Singh e ^ ^"^05 

Lah. 557; 7 L. h. d. 128; 2^ Cr. L. J. 134 

.c 221 Chdvqe, formof — Murder, chai(i^/^f- 

Tiie charge-sheet corresponds to '"fonu. 

ment, and itis very w ° with the 

An accused person is entitled to ne in 

greatest precision what acts he is < p^'iial Code 

mitted, and mider what sections of the Unal r.oae 

those acts fall. 1 1 fr.rth whetlier the 

A charge of murder should set h^ith " e iLn of 

blows inllicted were mllicted k. ordiimrv 

causing death, or they intention- 

course of nature to cause death a 

ally inllicted. A charge unde s. i trim 

should follow the ' ' ui-der O Shco 

which contains \ ^yG.>. 27 Cr. L. .1- 02; 

Sn.vNKAR a. Kmpkrou, 2 O. • jN- 00 -, 

A. I. R. 1926 Oudli MS 

- SS 227, 22 V- C/iarfirc, conte/da of-Sesstons 


J>‘dge,dutuof^Ary<cndme,U indietn.ent 

A Sessions Judge with the Itincfuagc 

should compare the l has been drawn 

of the section under which the using 

up and. when necessary, f^mend the clmrge sheet, „ 

BO far OB possible the words of the ; than 

A charge sheet should never O 

what it is necessary for the 233 

Buulan Cr. act, 1811, 

e 234— PeTiai Code {Act XLV of 1S60), s 

I^ll-Receimno stolen 

Offence-Charge relating to seicrn^ j 

subject-matter of s. Ill 

The offence of receiving stolen a par- 

of the Penal Code is an .^^perty stolen in 

licular article of stolen that the par- 

a particular theft and it alleged to be stolen 

ticular article stolen should be allegea 

and. if possible traced to Its of having 

received six ®PfOific animals be g jg 

person.s and stolen by live di g Hvpkr 

illegal and wholly vitiates the tual. o 

V. Rmperor; 27 Cr. L, J. 3, 
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SS. 234, 235— Penal Code. (Act XLV of 

/NOVb. ss.'sOi), J,J0~()Jjences committed bj, accused 
in disl inct a)id separate transttetwn^'^ — Joint trial, 

legality of— Kidnapping and cheaiinii ^ 

The operation of ss. 231 and 23.) of the Ci. 1 . C. 

cannot be combined. •,,11.. 

Where diherent offences liave been committed b\ 
the s:ime accu.se.l in two sets of separate and ni- 
depeiuiont transactions, the oftV-uces eaiuiot l.e tried 

together in one tri;il . , , , i-,v 

Two girls were kidnapped by tlie accused on diilei- 

ent dates and were falsely passetl oft as Chhatrt girls 

on recei|)t -f money from the coiuplaiuiint who ^'■aul<■d 

a wife for himself ami a wife for h.s bn.ther. Ihe 

a.*cused was charged with and lrie<l for separate 

oftence.s ..f kidna{>ping ami eheatmg m respeet of eacdi 

girl in the same trial ; . • 

Held that the trial was l)7)d ..n account ol nn.^- 

ioindcr of charges iua.smueli :in tlw case di<l noi n, its 
entirety come either under s. 231 or under s. 23a of t he 
(h- P ^C A I'aimdau Mahto v. Ivmi-kruu, 2/ Or. V. 

J. 143; 21 A. L. 3. 239 815 

- S. 237. See Poi.uii Act, 1801, s. 227 888 

S, 244 (2)- Witness, refusal of, to appear, 

effect oi— Magistrate, power of. to compel attendance. 
iCer-sub-s. (2) of s.. 214 A,f tlie (’r P. C._ the 
Court cannot compel a witness to appear before it, if 
llic witness refuses to appear. In such a case, the wit- 
ness may be lial)le for disobedience of the suminons, 
but a complainant or aceiiRcd i.s notentitled to ask the 
Court as a matter of right, to compel alteiuhince of a 
vitness, who does not care to attend in obedience to a 

A Magistrate, tlierefore, is not bound to re-issue 
tlie summons in sucli a case. It is in his discretion to 
issue a fresh summons if he likes, but tlie Code does 
not compel him to do so. M Selvami-thu r. Chin^nap- 
I'AN Chettiar; 27 Cr. V. J 7G 252 

S, 250 - Compca.s'an'on, order directing 

naynientof—Kotice. to complainant, abseyiceof, effect 
of. ^Complainant absent at time of announcement of 
iudgment— Procedure. 

Where at the time of nniioimcmg judgment in a 
criminal case llio complainant is absent and the 
Magistrate proposes to make an order directing tlie 
na^^^^ of the Cr. P. C. 

the nroper procedure is to issue a summons for the 
attendance of the complainant and to give him an 
opportunity of sh.nvinB cause why an onler under 
s -*50 should not be made against him. An order 
under that section made without giving the complam- 
ont an opportunity of showing cause against the 
order is illegal and cannot be allowed to stand A 

Kalka r. RanjitSixgu. 27 Cr. L. J. 128, 24 d. 

170 

S 250 -Complainant directed to pay com- 

~ veimation exceeding lis. iO- Appeal, whether lies. 
Where the total amount of compensation ordered to 
i^nid bv a complainant in one particular case 
exceeds Ks 50. there is a right of appeal under cl. (3) 
of s 250 of the Cr. P. C.. even though the amount of 
compensation to be paid to each mdividiial accused 
Derson may not exceed the sum of Rs 50. A Sumaria 
rSEROR 27 Or. L. J. 146; 24 A. L. J. 167 882 

^ g’ 250 -Offences tnafcfe by ilia^tstrate and 
Sessions 'court— Discharge of accused— Compensation, 
tnhether can be awarded. _ ^ 

An order passed under e. 250 of the Cr. P. (^i, 
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'ri wardin*? 


compensation to an aoruso.l peison must |>o 
coniined to Summons Cases. 

Where a complaint is liied nsainst an aocnsed ,.er- 
son in respect of offences some ,,f v.liieli are triable 
excliibiielj by a .Magisirate ami some liv the Sessions 
Court am the aceuscol after trial i.v a'.Magistra't, is 

disclmrgedin resrect of all the offences, an order f r 

compensatmn against tlie complainant under s 1>50 of 

the Cl. I C. camiot be passed. A H.ikiiiak Dit r 
■Maksit Ali. h. K. G A. ISSCr.: 2.i A 1. J luiG o- 
Cr L. J. 6; A. I. 11. 1<)2G All. 130: IS A ICG 's's 

— S. 250 RepoH n,n,h’ In Pnln; .Ic/aill,,/ of 

accsed --La.^e heUl In I, e false and iHynlnas ' 

(. ompensalmn, award Irijalll,/ nf Drde'r awardia; 

cnynp<>n^^^^tlun fiioned separatvlp, c fleet of ' 

Wliere a proceeding taken l,y a Magistrate t., award 
cf)nippn^ntion to tlie neoused under s. i>.50 of tlie (’r 
■ ^ ' continuation of the original proceo(iinff 

against the aceused, no objection can he taken to the 
proceeding merely on the ground ll, at tlie Magistrate 
has signed two .separate orders, one in respect of || e 
acquittal of tlie accused ami tlie oilier direetin" r av 
ment of compensation to liim. ^ ‘ ' 

Where a reiiort i.-^ made to the Police wJdch is 

false, frivolous or vexatious with the inlenth.n that 

action should be taken against the i)ers..ns mentioned 

in the report, there is nothing to prevent the Ma^i<- 

trale wlio tries the case to award comj)ensation to7lie 

accused under s. of the P. c. against the 

person who made the yiNcm r 

1j. K, n A. 103 C)., 1 j. ♦!, 1051' Cr I I \ 

I.R. 1926 All. 1G3 '-J- d. 3o, A, 
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The record of the heads of charge to the Jury need 
no met.oulonsor lengthy hut it nni.st give accurate- 

^ c High Court may, if the oc^casion arises, be able 

tc asc-ertain from the record whether the law and the 

n ^ ^ fairly and properly 

A clmrgc wliich stales that certain 

plained to t he Jury i.s quite unsatisfactory and cannot 
DC ajiproved of. 

HiI!rf"''-'T‘'i’'"r, '’harg.! is to infoi-m tlm 
tiVp" Y’"*■^sllould occasion arise, cf what direction 
-nm, save ill law to the Jury and the nature of his 

r nn V*‘ only for tlie prosecu- 

nr 1 ■ (" ‘^^f^Dce. The heads of charge are 

Un «*xhaustive detail of every par- 
lor, u’ * addressed to the 

Judge IS not hound to address himself in 
" ; ' icular and in eveiy detail to every suggestion 

V ' defence. It is the dutj’ of the 

^^^didly to point out the main and 
Ti p , f^-'^fH.resof the case from the point of view of 

(JninL defence, respectively. In 

enppm ^ *''i ^**^** ^^^ to take into consideration the 

fhp , made u[. on liotli sides by the Crown and by 
f>f in considering his presentation 

of he evKlenco to the Jury. The J.eadsof charge 

P^nt forn^ and with suHi- 

,ri\ 1 points of law and the directions 

rprn^ ’a and the record should 

the J.Td-e"’ ‘ «''bstance of the charge by 


67 ttieJud.ge. 

- S. 288-Sesswns trial -StatemeM made i‘eads of the charge to the 

. Committing Magistrate, portions of, whether i ‘psidhcient material to enable the High 


before Committing Magistrate, portions of wheth 
ca?i be transferred. ^ ' 

Where a Sessions Judge wants to rely upon the state- 
ment made by witness before the Committing 'Macis 
trate. the wliole of it should be filed and it wSuld then 
be open to the Court to come to a conclusion after 
weighing the evidence. It is irregular to mark onh' 
portions of the statement made before the Ma-istntfl 
and to use such portions for the purpose of contradict 
ing the statement made before the Judge bvthe wit 
ness. M /n re Ayy.ipi-iu-mal Pillai, n925)‘M w v 
319; A. I. R. 1925 Mad. 879; 22 L. W. 405; 27 Cr L. J 

SO 

t n^'l witnesses not 

filed till late stage ~ Absence of witness—Adiourii 

-ment, right to. •' ‘ 

Where an accused person does not file a list of 
witnesses under s. 211 of tho Cr. P. C.. he is not 
as of right entitled to an adjournment of the trhl bv 
reason of the fact that one of the witnesses sunirnoned 
at his request at a late stage has not turned iin i 
Nazir Singh v. Kmphror. A. I. K. 1925 Lah 557 7 i 
L. J. 428; 27 Cr. L. J. 134 80^ 

— - SS. 297, 296, Z87— Charge to Jum/— Heads 
of charge, record of —Duty of Judge-Formulation of 
questions for Jury, whether prof.€r. ^ 

In a Sessions trial the Judge should charo-e the 
Jury as soon as possible after the case for the defence 
and the prosecutor s reply, if any. are concluded. It 
is undesirable that the Jury sliouid separate prior to 
the charge. 

Where heads of the Judge's charge to the Jury are 
written out before the charge is delivered they should 
be placed on the record by (he Judge as seen as he 
may find it possible to do so and whilst what he said 
IS fresh in his recollection. 


/I . ♦ 1 --..v A J<Li CllelUlU 

Till-* ^ what the Sessions Judge told the 

there are serious omissions in directing 

« urj on the facts and the law which may have 

verdict diffeient to that which ‘would 

otherwise given, the verdict cannot be up- 
held m appeal. 

set aside the result of a 
miipf ? ^ of considerable magnitude and 

, ® be successful, present a case of real substance, 
n a conipJicated case the formulation of specific 
queslioiis for the .fury's replv at 1 he conclusion of 

‘T'-’ is l.elp/ul to the 

the legal etTect of the 
' 13 s findings: but the formulation of such ques- 

great care and the questions should be 
confined within the narrowest possible compass: in a 
ge number of cases such procedure is not requisite 
sa simple finding of guilty or not guilW serves all 
necessnp' purposes. ® 

lev Kulwant Sakay, J . — In a complicated case the 
Judge in his charge to the Jury ought not only to 
explain the law but should also draw the attention of 
the Jury to the evidence in the case and explain 
how they should apply the law as explained bv him 

to the parricularfaclsof the case. H. should explain 
to them what are thepoints which they ought to lake 
into consideration in arriving at their verdict. Pat 
KuPAN feiNmn V. liiiPEROR, 4 Pat. 626; A. I R. 1925 
Pat. i9(; 2, Cr. L. J. 49; 7 P. L. T. 239 225 

T , 298, 423 — Charge in favour of 

defence— \ erdict of guilty— Misdirection- Defence 
cose Tiot adequately put — Evidence, inadmissible, 
admission of, effect of. 

Where a charge is, as a whole, distinctly fnvcuiable 
to the defence, it is a matter of great diflSculty to say 
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that there was any 

Jury into a misdirection to show 

for the purpose of 5,u.ess 

that the 'ludse ^ ^ tUe prosecuUon case, 

than he has laid on the jg ailciiuately 

^^nlere. however, the defei^^ admitted which 

put before the Jury and e verdict of the Jury 

Lould liave been, excluded 'eid Ambalam. 23 

cannot be maintained M In ic \ ollay 

h. W. 90; 27 Cr. L. J. l<t> 

^ '>'>’7 ^Annrover— Discrepancies I'dro- 



'Si r.,u. I.. s-j 'jr'rVirvrss 

under s. 33 ( of the tlie pardon has 

for the offence in a 

been tendered unlesb the pardon was 

breach of the condition ^ ^yused has either 

tendered and there is ^ given false 

wilfully \oficea led matei nd ^^, 3 , 

evidence Meie mnt to inslify the ftufeiture 

examination are yemed. \\niere. however 

the person to whom ^ ii^to his statement 

purposely introduces dis d < , . i lio is not a 

in order that the Court mi„ p.^^-don and is liable 
reliable witness he 'J-. ,vsn'’Ct of which 

lo be prosecuted for the 1 I;^ 

the panlon was granted. L AiiMr.i 253 

Sec PENAL conn. 18G0. s.ll)3 5 30 

examined after -i,,/„ce of after close of 

proaecution-KxamnaVoa / 
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1 . 1 fcj \r i IT A ViiH J'. hvMUKHOn, 8 

^‘^‘Tm:C1^^^5NU«3;27CnL.a.0«^ 

V 342 -Examination of accuse, l-General 

question, whether supcenL sutlicicnt 

A formal question in K ' ' of s. 31-', 

comi.lmnce with the "'^"'1'^ .i^'^tUieaccused.-ifler 
Or. 1' U.,reliUin^^ ^ ^ witnesses, 

,lie cross-e.'.amtnatLon of I lie ^ 

i,ltliou^4i in n partici. i as it m.o 1^^ 

advisable for the N Wascdev r. 

eretion, to put more spcetl.c <ii.e»tton... 

Kmpekou, 2< Cr. C. o. i»i 

S .342 -Summons case -railnve to examine. 

(iccu.s-t’d. c#cc( o/ comiilv with 

Tim omission m n snmtiwn- ^ constitutes 

the vitiates the trial and not a mere 

an illeRulity w im „„ ii egalitv cannot be waivcil by 
irregulaiit> . hU le«-al representative. 

the consent of the accused or hibU ai I 

B 0 .iM,u...i c. HMfKKiMi, 2 i Bom. L, b. HOo. b 

■’ J: 367 .Serct. 1>. C.. s. -Jiiy 225 

367 -.lppe?hUe Court, judgment of- 

CaiUireto discuss which neither 

A judgment of an /^1 ^ aisposcs of the 

discusses the factb > d accordance with law ami 

grounds j: , j^j,ai Court in revision, 

is liable to be set aside 1 > he 

LHukmat Ali r. Kmphrok, 1 L- < ■ ^ ^ 9 ^ 

qfi 3 67 1S-/ie7ic/( of Magistrates-Chair- 

mar^ritu^Judgment of Court, 

how to of Magistrates is 

majority of the liench. and is not pre- 
opjiosed to the 1 for the majority, one of the 

pared to write a J' P and that should 


nvnRe.C.\LlXOn — - 

Irosecution case-Trial. c„al. ,/ ^ write a juit^nc... n;; 

The word “shaU ‘" s Jl- « questioning the majority ougl to High Court m 

the duty imposed after the witnesses for form part of the re _ a.,.,=.,..q for the oninion of the 

accused generally on 'he before he is 

»Ur<I oTfoHds delenee! mandatory and not merely 
‘“whele"'‘an accused 

after all Uie ^jntnost.s 


a part of the prosecuuuu T.: 

and is not examined ^SJ^iy^^xamined. there is no 
for the prosecution s. 31*2 of the Cr. I’, 

compliance with the pro j L Chaza Am 

'‘i's. 34 V-Kxamiu«tiou o/ ^ 


forL part of the ho ojdnion of the 

90, 23 B. \V. 337 ^ is-Crimxnal 

„‘p^l dismilaf 0 /, /or default J^esh appeal. 

mninlaina^i/ity/ another 

°“T " nnot be heard at the instance of the same 
appe^ ground that on the previous occasion 

"S-Cto »mc mfstakc. Counsel did not appear foi 

the appellant. . «pg p q means 

The word ‘‘jud^‘«^nt^^ act'' of the Court in linally 
and refers^ t ^ d indicates the order of the 

disposing signed hylic Judge 

Court when It is judgment subsequent- 

and not the foYT'iaJi^cd merely Ja clerical act by 
ly drawn up , ,i,„ Cijyt. When the Court 

the ministeniil iudgment it becomes final and 

delivers and ®‘S"Ye .^^after ita order or alter 

it ‘ '“‘.^“InLr or to any extent.^ M In re 


s. 342-Kxam.u«t.ou 0 / 

Cross-examination of “‘"^“^1 'y,i^ether permissible. 

tion between several accufd ^f'=[^^^;J^ 

There is no provision of 1 game 

persona who arc n,.,i-in£r a consulted state- 

offence are debarred fr , ^ tlie Cr. 1’. C. 

rpUnaUon“of Urn ‘eircumstances aPP^-nng, ^m 'he ^ ^ 3B W_N,Y,‘deac„ Maplstrale-Judg- 

up gaps in tlic evidence for tlie p^^^ improper 

mination of of the accuaecl must 

and illegal. Ihe examinatmn o 

not be conducted in the j ^ J„cli examination 

of an adverse witness by and 

Berioualy prejudices the accuseu 


’ii 34-2 —Presidency .Ua£7istra(e--Judff- 

"" contents ’of—i'^xamination of accused, por- 
ZTl'ars of. record of-Ueasons for conmctioa, 

it'/ie.(/ier must ^ccr ^ prggidency Magistrate the 
Where m a tnM ^efore^a i^r ^ ^ 

rthc iit^oTThe Magistrate to record the substauco 
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of tlie examination of tlie accused and Ids plea in the 
judgment. In a case in wliich sucli Magistrate indicts 
impri.sonment or line exceeding Ks. or botli, a 
brief statement of the reasons for the conviction must 
also be recorded. ^\ here these particulars are omit- 
ted the judgment is not in cenfonnitv with the rc- 
i{uirements of s. 370 of tlie Cr. T. ( 1 . and is lialde to 
be set aside. C Ism.vil Sha r. iC.Nji'KKon, 27 Cr. L J. 
110 54 2 

- S. 408 (b) — Sessions Jud(je, trinl 

hy—Sentence of imprisonment e.vccedinrf four ' i/ears 
iniiicted on one nccuseil --Smnlh r sentences inflicted 

on others Appeal, forum of. 

Where an accused person has ])een sentenced bv an 
Assistant Sessions dudge to impri.sonment fornnuv 
than four ynu'S. all other accused j*eisons convicted ;ii 
the same trial must appeal ag.aiiisl their C(.nvicti..i'.s 
tu tlie High Court even though they thcm.sclves }ia\p 
received sentences of less lliaii four years and even if 
the accused who lias l>i‘en auarde<l more than four 
years does not choose to appeal. A Okui Din r 

K.mpkrou, 27 Or. L. J. 175; 21 A. L. J. 151; A I H lO^fi 
All. ICO 959 


was no evidence for the prosecution and direct them 

to return a verdict of “not guilfv” ; 

(3) that the verdict of the* Jury and the order 
a^'ciiutting the accused must, therefore, be set aside 
under sul>s. (2) of s. 123 of the Cr. P. C.. and the 
accused must be re-tried. C Sfi’DT. an’D Rb.mbu. of 
Li-ual AFFAtRs. Be.vc.al f. Sadkr Saik, 30 C. W. N. 190- 
2/ Cr. I. J. 125 7 01 

SS.435, 438-7Ve vision petitions — Sessions 

Court - 11 i(jh Court — Exceptions, 

Unless special grounds exist udiicli justify an 
immediate re.sort to the High Court, all revi.eion 
applications should ordinarily l.-c made to tlie Sessions 
'/i*dge who lias under ss. -135 to 138 of the Cr. P. C. 
jiiri.sdiction concurrent with tic High (’ourt to enler- 
I'iin them. 

The mere fact that tJie ease i.s one in wliich the 
iSi'Ssions Judge has no p<iwer to j.a.ss final order.s but 
U’ill liavo t<i refer the case to tlie High Court for such 
orders, should he see cause to do so. does not furnisli 
any sutlicient reason for departing from this rule of 
practice. N B.vjir.vo r. DAPiniiAi, 27 Cr. L. J. 71 247 


SS. 421, 561A, 369— Appeal, dismissal of, in 

absence of appellant— Dismissal, udiethcr can be set 

aside — Ileview, power of. 

An appeal can be rejected under s. 121 of the (’r 
P. C. witiiout any formality. No judgment need l>e 
recorded in such a case ami no reason of any descriii- 
tion need be given. 

Where an ajipeal is dismissed in the ab.senee of liie 
appellant and his Ph-ader after giving them a 
reasonable o])portunity of being lieard in support of 
the appeal, the dismissal must be taken to be under 
s. 421 of the Cr. P. C.. and is not ojien to review. 

Obiter dictum.— Section 561A of the (U'. J’. (\ 
■which is of a very general nature does not eni- 
power the High Court to review its judgment. L 
Nazar Mcham.mai) Kuan v. Hara Sinuh Bedi '> I (’ 
103; 27 Cr. L. J. 23 ‘ - '55 

S. 423 (1) (d). See Cr. P. C.. 1898. s. 145 

702 

S. 423 (2) -Se^siou^ trial— Prosecution 

witnesses not present— Ad joinmment, refusal to grant 

— Discretion of Court — Jurp directed to record verdict 

of "not gniltif" — Misdirection- Appeal— Verdict, 

whether can be set aside. 

On tlie date fixed for the trial of a Sessions case no 
witnesses for tlie prosecution were present and the 
hearing was adjourned to the next day. Again there 
were no witnesses present and tlie Judge refused to 
grant any further adjournment and called upon the 
accused to plead and empanelled a Jury. He then 
directed the Public Prosecutor to open the case, and 
the latter did so under protest and informed the 
Court that he liad no witnesses present to support the 
case for the prosecutin. Therupon, the Judge directed 
the Jury to return a verdict of “not guilty", and after 

that verdict bad been returned acquitted* the accused. 

Oa appeal : 

Held, (1) that the Judge had exercised his discretion 
unwisely both on the first and second day and that he 
should have ascertained the cause of the absence of 
the prosecution witnesses and should have granted a 
reasonable adjournment in order to enable them to be 
re-summoned ; 

( 2 ) that in the circumstances of (he case it was a 
misdirection for the Judge to tell the Jury that there 


^ S. 4^38— Reference to High Court— Admis- 
sion before ^Sessions Judge, effect of. 

1\ liere in a proceeding before a Sessions Judge 
upon whicli a reference is made to the High Court, 
a linis.sions of fact are made l>y either ])artv, such 
admissions ought lo be aceejJed ’by the High ’Court 
for the purposes of the reference. C Shaikh (iarih 
Haji V. Muchira.m Sahu, A. 1. K. 1925 Cal. 1020; 27 Cr. 
L. J. 1.33;30C. W. N. 339 805 

SS. 439. See Cr. P. C.. 1898,9. 1J5 702 

“ — S. 439 — Interlocutonj order — Jurisdiction of 
.Magistrate — Revision. 

^ Ordinarily tliero is no justification for a Supreme 
Court or any other Ourt to take up in revision what 
11 . an interlocutory maltnr in a (^rimin.al Court. 
Therefore, no interference in revision is ordinarily 
justified with the order of a Magistrate holding that 
he lias jurisdiction to try tlie case before, him. O 
Kashi Ka.\! Khosla v. K. L. Diskshit, .3 O. W. N 104; 
27 Cr. L. J. 191 1007 

• S. ^39— Revision— Findings 0 / fact, inter- 

ference ^cith. 

Ill a criminal revision the High Court will not 
interfere with a finding of fact arrived at by the 
lower Courts. N Ritha v. Kmprror, 8 N. L. J. 178; 27 
Cr. L. J. 74; A. 1. R. 1926 Nag. 127 2 50 

s. 471. 5€e Penal Code, I 80 O, s. 61 78 

s. 476. See Also Ck. P. C . 1898. s. 195. 

; — ss. 476, 476B- Penal Code (Act XLV of 

1S60), ss. J,67, 1,71 — Complaint by Munsif exercising 
powers of Small Cause Court — Appeal, forum of. 

Where a IMunsif invested with Small Cause powers 
makes a complaint under s. 476 of the Cr. P. C. for 
the prosecution of persons in respect of offences under 
ss. 467 and 471 of the Penal Code, an appeal from 
such an order lies under s. 476B 0 / the Cr. P. C. to 
the Court of the District Judge and not lo the Court 
of the Subordinate Judge. O Fateh H.ihadi r v. 
Ahdul Rahf.rm, 2 0 W. N. 815; A. I. R. 1925 Oudh 713; 
27Cr. L. J.83 ^387 

S. 489 (2) (as amended by Act A'Pi// 

of 192S)— Order for maintenance of wife — Sub- 
seqxient decree for restitution of conjugal rights 
against wife — Maintenance, cancellation of— Dis- 
cretion of Court. 
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Under s. 189 (2) ol the Cr. P. C., 1898, as amended 
bv Act XVlll of 1923, it is competent for a Magistinte 
to cancel or vary an order of inaiiitcnauce. if he 
thinks that it should be canccdled or varied in con- 
sequence of any decision of a compelent Civil 

If a Civil Court has given to the husband a dceico 
for restitution and the husband bena ;tdc wishes to 
execute that decree and the wife refuses that would 
be a good ground for cancelling the order of 
tenance under s. -PS; but where Ihe Uomt is .sidished 
that the husband did not wish to have his wife back 
and his object in getting the decree w-as merely to 
get the maintenaiice order ciincelled. m the cxeicib'- . £ 

the Court’s discretion under s 1^3 U). 

wrong for the Court to cancel the ordei foi n.<iin 

not competent to a husband who obtains 
against his wife a decree for restitution 
rights to impose terms upon her. that she 
confined to a portion of the house. If the husliaud 
wants the wife to come back to him, 
her and live with her on the ordinary te rns 
band and wife without alloting her 
rooms in the house. M Pavakkal i>. Aiumi^) Oo ml\n, 

9 M. L. J. 2d9; (1925) M. W. N. (*.15; 22 L. W - 4i9; A_l. 

R. 1925 Mad. 1218; 27 Cr. L. J. 30 

S, 491— Habeas corpus proceedinos, nature of 

— JuHsdiction of High Court. 

Proceedings by way of habeas corpus are piotccd- 
ings calling upon a person having custody of a 
pif^ner to^produce liim and demonstrate under wlmt 

authority lie holds him in custody. If 

he a legitimate aiithorily binding “'V*'"' 't 

plying witli it, he is hound to obey he older o at 

inthoHly and the Court cannot ;u‘u>fcre A h. 
defect visible ill the authority by 

having custody detains any person. S Jamna i. 
Emi’euor, 27 Cr. L. J. 37 

SS. 498, 439 — Revision disposed of by 
High Court— Bail pending application for leave to 

QDDCal to P7*ivi/ Cov7iciL 

A^ferthe High Court has disposed 

tion for revision under s. ^139 of the ^ of im- 
Qccused person who is undergoing sente ce of in 
prisonment cannot bo let out on bail undei s- 4^ of 
the Cr. P. C. on tlic ground that he 
to the ih-ivv Council for special leave to appeal 
against the order of the High Court. The case having 

been completely and finally disposed V> 

Court, there remains no ground on "hich bad ci n 
be granted. N llASMASTiao r. Lmi'erok, 21 N. I- • 
Ifil; 27Cr. L. J.185 
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SS. 503, 506, Chap. XL— Cifti irocetiine 

Cotic (Act r of 1006),O.AXVJ, 

for examination of luitnese, when to be issued Uis 

tret ion of Court. •. ,,, 

The issue of a commission to examine a 'vilnefis is 

not a verv satisfactory mode of proceeding m , 
civil or criminal cases. Un the one hand the Co »t m^ 
no opportunity of noting the demeanour ot 
ness and on llic other of controlling irrelevant and 
unnecessary or harassing cross-examination 

Chapter XL of the Cr. P. C. confeis a wide d s 
crtlioii cn the Court to issue Ccmmissions for in 
cxaininatiou cf wilntsses but ^^ycli discreticii should be 

fejeriny gleic-rcised and ccly in cueee cf ical 1 


Criminal Procedure Code—coubb 

and inconvenience having duo ivgaidto tlic prejudice 
which is likely to be thereby oau.stMl to the opponent 
lie^ar<linff the grounrls on which a Cnnimnl Couit 
irav '^i'^sue a Commission to examine a witness living 
within its local limits, in ordinary cases the i-rovisions 
of (), XX\ I. r. 1 of the C. P. C. may be accepted^ as a 
safe guide. S Vishnoo Xainaua.m r. Du'ciiani) 
u.is, 27 Cr. L.J.8U 3 93 

S. 522 - Penal Code (Act XIA' of ISOOi, 

S-: ]'■■; ' Criminal kr.s-; ucrompanied by 

shiov’ of force - Restoration of possession, whether 
can he directed- Order, ivhen can be passed— 

lie risional Court, pour IS of . , 

\ccu‘;e<l came armed in large numbers and bu'ced 
themsoives into the house of the eomplainant in spile 
of the remonstrance made by tlie complainant and 
succeeded in taking possession of the house. Ihey 
were convicted under ss. 143 and 448 of tlie I enul 
(^de and an order was also passed against them 
under s 522 of tlic Cr. P. C. directing restoration 
of the possession of llie house to the complainant: 

Held that the accused having taken possession of 
the house bv means of criminal trespass threatening 
to use force'to the eomplainant, their act came within 

l!ie purview of s. 522 of the Cr. P. C. and the order 
directing restoration of possession was, therefore, 

*^''i£ler '/^5^22 of tlie Cr. P. C. an order directing 
the restoration of possession of the i-roperty must be 
made by the Magistrate trying tlie case within one 
month of the conviction of the accused in the case. 
Pv virtue ofcl. i3) of the section, however, an order 
under the section may be passed by a Court of 
Appeal conlirmatifii. reference or revision at any 
time howsoever long after tlie conviction by the 
M uristrate Pat Kameswau biNon v. Ivmi'KKOR, A. I. 

R ^3 Pat CS9; 4 Pat. 438; 27 Cr. L. J. 137; 7 P. L. T. 

285 

526 Transfer of case — Application direct 

to High' Court, whether competent— J ntention to 
apply for transfer notified— Court, whether bound 
tn nostnone case — Practice. 

■\ii application under s. 52G (8) of tlic Cr. P. C. 
for a transfer of a criminal case idubiig before a 
Subordinate Magisliate lies direct to the High Court 
and it is not nccessarv tliat sucli an application should 
be made in the first instance to the District or Suh- 
Divisional Magistiatc under .s. a-8 of the Ci.l. C. 

tVhenever an intention to make an application under 
6 52G of the Cr. P. C. is notified to the Court, the 
Magistrate is not bound to adjourn or postpone the 
case unices he is satisfied that the accused person lias 
a bona fide intention to make an application to the 

High Court. 

t'ci Kennedy, J. C.-A Magistrate must not, how- 
ever refuse an application for adjournment under 
s 52 G (8) of the Cr. P. C. on conjectural grounds. It 
is only in a case where llie circumstances existing at 
the time of the filing of aiqilicaticns are sucli that it 
is (luitc clear to the Magistrate that there is no bona fide 

iDlcntion of applying for transfer that he can refuse 

lo -idjourn. And if ho dees co refuse to adjoum, he 
must take care tliat he passes no final or jienal order 
against the applicant until the applicant lias liad a 
reasonable opportunity of demonelialing by making 
DU application for actual Imnsfer tliat his intention 
did leally exist. A Magistrate should also remember 
that should he refuse such an ai»plicalioa and should 

the applicant eventually make an application to thQ 



1102 


INDIAN CASES. 


[1925 


Criminal Procedure code^oncld. 

Hi^li C'ourt it is probable that ^vliole of the proceed- 
ings subsequent to tlmt application ml^;ht be held to 
be^void even if the High Court came to the conclu- 
sion that there was no ground for transfer. S Nathoo- 
",Tl Empi^ror, - 27 Cr. L..1.40 72 

S. 526 -Transfer of case— Hostility of 

Ma'jistrate towards party, whether (irouyid for 

transfer. . .> n- i 

The complainants in a case applied to the High 

Court for the transfer of the case from the Court 
of the Magistrate before whom the case wa.s pending 
to some other Court. Their application was admitted 
and further proceedings were stayed On the date 
tixedfor the hearing of the case before the Magis- 
trate one of the complainants appeared and apprised 
the Magistrate of the order of the High Court. The 
Macistrate instead of staying furtiier in-occedings 
issued a warrant for the arrest of the complainant 

who had not appeared: 

Held that there was no justihcation for the action 
of the Magistrate and that the Magistrate’s attitude 

towards the complainants being clearly hostile there 
was <'Ood ground for transferring the case from his 
rmirt to the Court of some other Magistrate. L 1‘AZAL 
AhmeV- Aim.-LLAn Khan. 7 I. L. J. 571; 27 Cr. L^J. 
lOi- A I K 1926 Lah. 151 536 

; S 561A -Inherent powersof High Court. 

' Section 'oGlA of the Cr. P. C.. confers no new 
nowersonthe Higli Court, and the Court cannot by 
invoking its inlicrcnt powers extend the powers given 
tn it bv Statute. M Mari’dayya Thkwar v. SiirNMiaiA- 
SCN UKA T KWAU. 49 M. L- J. 59.3; (1925) M. W. N 772; 
L W. 723; 27 Cr. L. J. 12G; A. I. R. 1926 Mad.^139 

s. 5 61 A, scoi)e of. See Cn. P. C., 1898. 

S.421 

Criminal trial -De/ence Counsel, examination of, 
as prosecution witness without suihcient notice to 

accused-procedure, legality of. , • . 

MTiere a Magistrate }nit the defence Counsel into the 
witness-box on behalf of the prosecution without 
DFoner notice to the accused and without allowing the 
accused an opportunity to engage some other Counsel 

lo conduct the defence : 

Held that the trial was vitiated by the procedure 

adopted by the I^lagistrate. ..... 

It is opposed to all principles of criminal juris- 
nrudence for the prosecution to deprive the accused 
suddenly of the service of their Coimsel. If the pro- 
secution wants to call the Counsel for the defence as 
a witness on its side, sulhcient notice ought to be 
criven to the accused to engage a_ competent Counsel. 
M In rcMANARC.AS. lO M._L. J. 95; (192 d) M. M 
A I. R- Mad. 115.3; 27 Cr. L. J. 33 65 

Delay, undesirability of. 

Delay in the disposal of a criminal case only 
invites evidence which cannot be relied upon. Iho 
loneer the period allowed to elapse from the time of 
the event to the time when the witnesses give evi- 
/Ipnce the greater is the probability of confusion and 
of the’ tvuth beiii^s obscured. C James Henrv 

Abnup Ghosh, A. I. R- 19-o Cal. lUl/. 

4 ^ Cr Ij j 1-9 

J-^—^Hvidence—'Witness producing document as 

containing his eddence— Procedure— Identification 

pay'ade, value of. . • o 

A Magistrate was called as a witness in a Sessions 

trial to prove the identification of the accused persons 

^reld in the Jail and the methods adopted for the 


Criminal trial— concld. 

jairpose of identification. Instead of stating in Court 
the details and the results, lie merely referred to 
certain documents which were described as exhibits 
and in which he stated that his evidence was to be 
found. These documents were put on the record as 

his evidence : , 

Held, that the procedure adopted was not merely 
contrary to the law, but violated the most elementary 
principles of evidence. 

The mere fact that a witness is able to pick out an 
accused person from amongst a crowd does not prove 
that lie has identilied that accused person as having 
taken part in the crime which is being investigated. 
It might merely mean that the witness happens to 
know that accused person. The principal evidence 
of identification is the evidence of the witness given 
in Court as to how and under what circumstances he 
came to pick out a particular accused person and the 
details of the part which that accused took m the 
crime in question. The statement made by such a 
witness at an identification parade might be used to 
corroborate his evidence given in Court, but, other- 
wise, the evidence of identification furnished by an 
identification parade can only be hearsay except as to 
the simple fact that the witness was in a position 

to show that he knew a certain accused person by 

sight. L Lal Singh v. Kmperor, 5 L. 396; A. I. K. 19-^ 
Lah. 19; 27 Cr. L. J. 170 9 = 4 

Presumption against accused, whether per- 


missible. , 

In a criminal ca.se the Court cannot proceed upon 
an a.ssumption that the accused must have done what 
he was required by the rules of his employment to 
do. in order to fasten liability upon the accusea 
with regard to his knowledge of certain transactions 
which form the subject-matter of 97 

Prafclla Kcmak Roy v. Empkror, 30 C. \v. 

Cr. L.J. 147; A. I.R. 1926 Cal. 345 88 3 

Custom, proof of Special custom. See 

SlTCKSSION* 

583 


— Succession, See Wajib-i l-aaz 


Collateral --Ragwand v. chundawand 

— Burden of proof — Special custom, proof of . 
Incases of collateral succession under the * 
Customary Law, where it appears that the 
cf the common ancestor was distributed accoming^ 
the ru.e of pagwand, the burden of proving that 
whole blood excludes the half blood is upon 
person who asserts it. , , , * 

A special custom cannot be held to be 
merolv because the evidence inclines ® ^ ;,.o 

favour of the person alleging its existenc^ io 9 R I^h 
Khan r. Ghclam Khan. 1 L. C. 452; A. I. R- 1926^ 

163 

— Khattars 0 / Attock 

ancestral property -Sister v. ^ol 

proof of — Oral evidence, value of — Acquired pr 

Amons'^Khaitars of the Attock District a 
or a sister is entitled to succeed to the acquired P 
perty of her father or brother in preference 

collaterals of the deceased. , , , . ^ roinmoa 

Property which has never been held by the co 

ancestor cannot be regarded as ancestral propen. 

^’^A custom with regard to the rule of b? 

prevailing in a tribe or famUy may be proven ) 
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Custom— <iontd. 

general evidence as to its existence by members of 
the tribe or family who would naturally be cognizant 
of its existence and its exorcise 

p C Ahmad Khan i\ Chasni \ u’ v oV- 

267; L. K. 6 A. (.V. C.) K'O; 5 L. 502; 3 O. \N . 

52 I. A. 379; 30 C. W. N. 506 455 

Village abadl— Succession to non-proprietor 

—Distant collateral, whether "^’^'7'’ 

rinht of— Punjab Pre-emption Act(l of IJli), s. 

In the absence of a custom to the 
onlv a near collateral who can succeed to the house 
of a villago non-proprietor. U here no sucii . 

proved, a collateral in the seventh degree ‘ . 

Lptasaleol a house by . a "'V*?' Slm 
8. 15 of the Punjab Pre-emption Act. L < .hllam Aaih 

r. Thakar Singh, 1 L. C. 392 

Wajib-ul-arz, entry in, construction of— 

Piikhta house, meaning of— Transfer, right of 

Previous transfej's, whether can be referred to. 

According to a certain clause in a wajib-ul-aiz a 

particular class of the inhabitants iviO 

right to transfer jmkhta houses winch they had 

built at their own expense; . 

lleld,{l) that for the purpose of determining the 

sense in which the expression -pnkhta "’as used in 

thowajib-ul-arz it was permissible ^ 7;n the 

dence relating to previous \71frtX of 

town which had taken place without the u„ht ot 

transfer being questioned by the .l^^^loid, 

(2; that the expression "pukhta did not • 

imply the use of “kiln-dried" bricks m the 
of the house and that it was applicable to a 

of a substantial character made \ i d>’ 

A Abdullah v. Hadau-ul-Islam, 24 A. L. J. 1<6. 

1926 All. 127; 48 A. 233 ^ 

entry in, value of— Opinion of pei 
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sons having special means of 

reieuaut— Dikhat Thakiirs of Vnao—buccession 
Daughters, whether excluded. .rniib- 

Settlement Olhcers in recuwding ‘'"Stoms ‘^“7* 
ul-araiz have to perform the duties dmies 

eniment orders them to perform. One ^ ‘ 

is to record customs as the r v nno-ht to 

them and not as he 

he. Where it is not shown by r 

Settlement Officer neglected to ])orform ^ 

was misled in recording a wnhimious 

appear that the statement of the most^^lu- 

the record of custom in a wajib-ul-arz is 

able evidence in support of tlie ,.f n custom 

It is not necessary that the existcnc be 

recorded in a wajib-ul-arz or rnvaj-i'am should be 

supported by instances. , «vi«fnnf’f‘ 

The Court can take judicial notice of the ex - 
of a custom which is generally prevalent among 

certain class of people. i onrl tlK'ir 

Among Dikhat Thakun of t-nuo. 
issue are e.xclude<l from inheritanoe hy t 'e ^ 

of the last male-holder by virtue of a custom to that 
effect which is prevalent among theim 

Nath Singh r. llAHADCii SixoH. - oiidh lOl 

L. J, 571, I., K. 6 A. (O.) 101; A. I. R. l‘J2o Oudh^m 

WldOW-7/us6amf» dcbt-pecr» 

widow -Ancestral properly, alienalwn of-^ecessiiy 

A “ag{ J:? 'aifcestral laud of her -Icce^ed 'lus- 

band by a widow, to saliefy a decree 
(or a debt ullogcd to have been contracted by hci late 


Custom -concld. 

husband is not binding on the reversioners, unless it 
is shown’ that she had sutlicient necessity to create the 
clrir^c that is, had no other means to satisfy the 
decree.’ 'I'he hurden to prove the necessity lies heavily 
on th* mortgagee. L Ri'R Singh r. Nazau Singh, 1 
L. C. i71; 26 P. L. H. 15 479 

Damdupat, rule of. Sec Transfer of Property Act, 

1882, s. 74 

DEFINITIONS:- 

Nlj Jote, mrajiinf/ o/. 

Tlie word “nij jote," has a special signilicance in 
Pengal and means one s own cultivated land and 
includes a permanent tenure. C Kirtiuash Dcuey p. 
Indian Iron and Steel Company Ltd. „ 480 

Pukhta house, meaning of. Sec Custom—\\a.iib- 

l * L* A R z 934 

Dekkhari Agriculturists’ Relief Act (XVII of 
1879)» S. 12 -.Mortgage suit by lienamidar, wiain- 
tainability of —Account, mode of taking of . 

Solon" as n benamidar's transaction does not con- 
travene tlie provisions of any law the Courts are bound 
to give effect to it and the benamidar is entitled to sue 

upon its basis. i i .i 

The expression “persons, if any, through m Iioiii they 

claim" ins 12 of the Dekklian Agriculturists’ Relief 

Act covers not merely the legal representative of a 

deceased creditor or <leceased debtor hut also an 

assimiee who has bought, or otherwise acquired the 

rigid title and interest of either the original creditor 

or the original debtor. Therefore, the section cannot 

be taken to prohibit a suit on a mortgage by a 

benamidar. On the other hand, the provisions of the 

section must be observed by the Court m a suit by 

a benamidar just as much as m a suit by the real 

creditor It is quite possible for the Court to carry 

out these provisions in such a case, inasmuch as tho 

actual creditor can be examined and calleil upon to 

produce his account as a M-itness. B ^akayan 

Keshav Vagle p. (iULam Mohidin, Horn. L. L. 124(L 

49 11. 832; A. 1. K. 1926 Bom. 115 353 

Discretion of Court— AppeRu/e Court, interference 

An Appellate Court -will not interfere with an 
exercise of discretion by a lower Court unless the 
latter lias proceeded on a manifestly wrong ground 
such as the application of an erroneous principle or 
a misapprehension of facts bo long as the discretion 
is in fact exercised, an A\pp(dlate Court will not 
interfere simply because it would itself have exercised 
the discretion differently. O Ram Bhauos v. Ra.mpal 
biNorS O W. N. 901; A. I- K- 1925 Cudh G99 111 


Divorce Act (IV of 1869), ss 3 (1), 17--Coiir(o/ 
Judicial Commissioner of Sind, whether High Court 
— Decree nisi passed on Oni7ma^ Side, whether can be 

^Vofc^ifam (liupchand, A. J. C., dtweniinff).— Since 
the amendment of the Cr. V. C. in 1923 the Court of 
the Judicial Commi.ssiouer of bind has acquired 
jurisdiction under s. 17 read with e. 3 (1) of the 
bivorco Act to confirm a decree ni5i of divorce 
nnssed bv the Judicial Commissioner on the Original 
Side. S Walter John Brooks v. Nre Barwick. A. I. R. 

If^'i^-VlO-LWeiicc Ac((/o/ 1872), sa. 17, 13,21, 
5 S— Admission of adultery by respondent— Coi’- 
roboration, absence of— Decree, whether can be 
granted— Duty of Court— Admission, whether, rtU* 

rant. 
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Ill divorce cases great cnre and caution are neces- 
sary in dealing with the admissions of the parties and 
it is only the exceptional circumstances of a given 
case that could justify tiie (.’ourt in acting upon the 
admissions of a party as to adultery without any cor- 
roboration. As a matter of I'rudence it is desirable to 
insist ui)on evidence corroborative of the admissions. 

Per Marten, •/.- In practice the confession of guilt 
by a party in a divorce case ought to be treated on 
somewhat similar lines of caution to those of an 
accomplice’s evidence in a criminal case. 

Section 58 of the Evidence Act has in general no 
application to divorce cases although tlie admissions of 
the parties to the case may be proved under ss. 17. 18 
and :^1 of the Act. 

An ex pai-tc divorce case is sometimes the most 
dillicult of all cases to decide because there is no 
Counsel for the re3i)oadeiit to point cut the deticiencics 
in the petitioner's case and consequently it is left to 
the Court for itself to detect them. B Ovkr r. Over, 
21 Horn. L. K. :>ol; A. I. H. 1025 Horn. 231; 40 H. 3G8 

20 

Document, executiou of — Execution by agent — 
Autkority, proof of — Recital in document — Power-of^ 
attorney to present for 7-egistration— Presumption. 
Tlie si)ecial power-of-attunicy reiiuired under the 
Registration Act is merely a power to present a docu- 
ment for registration and has notlung to do with the 
authority of the agent to execute a document on 
behalf of the i)riiicipal. 

Recital in the document itself tliat the executant 
liolds a power-of-attoniey to execute it, or tlie Sub- 
Registrar's endorsement that a special power-of- 
attoniey to present had been produced, is not sullici- 
ent to raise a j -resumption that the executant had 
the authority lie claimed. O Bh.vgwat Puashad r. 
Zafar Mohammad 209 

Easement — Customary, proof of. See Limit.vtion* 
Act. PJ08, s. 2G 712 

User as of right— Long user — Presump- 

tiofu-^Rcbuttal. 

Where a question of easement arises tlie nature 
and character of the servient land, the friendsluj) or 
relationship between tlie servient and (huniuant 
owners, and the circumstances under wliicli the user 
had taken place, may induce the Court to hold that 
the enjoyment was not “as of riglit," although there 
is no direct proof that the enjoyment was bad with 
the permission of the servient owner. 

The presumption of right from long user is not a 
presumption "de jures et de jure." It only starts a 
p.arty witli a presumption in his favour which can be 
rebutted by proof of facts which arc. inconsistent with 
or which militate against the inference. O Ma.fid 
Husain V. Faivaz UusAiN 987 

Easements Act (V of 1 882), S. 60 {t>)— License 
to construct building—Consti'UCtion of building — 
License, whether can be revoked — Use and occu- 
pation, damages for, whether can be recovered. 
Where land is given to a licensee free of rent for 
building a house thereon and the licensee constructs 
the house, the license becomes irrevocable under s. GO 
(6) of the Easements Act and it is not thereafter open 
to the licensor either to revoke the license or to seek 
to recover from the licensee damages for use and 
occupation of the land. O Ram Dayal i’. Nisar Hcsain 
Khan, 13 0. L. J. 170 1031 


Eastern Bengal and Assam Disorderly Houses 
Act (II of 1907), ss. 2, 3 — Proceedings under Act 
— Procedure — Evidence not recorded — Order, legality 
of— Duty of Magistrate. 

Proceedings under s. 3 of the Eastern Bengal and 
Assam Disorderly Houses Act are not governed by 
the provisions of the Cr. P. C. It is not necessary for a 
Magistrate in such proceedings to act only on legal 
evidence and lie need not administer an oath to the 
witnesses. But before passing an order under s. 3 of 
the Act the Magistrate must not only be satisfied that 
the liouses in question are used as brothels or for the 
purpose of habitual prostitution or as disorderly 
houses, but he must further find an additional fact to 
bring them witiiin the provisions of cl. (a) or {b) or (c) 
of s. 2 of the Act. 

A Magistrate has no power to take action against 
the keeper of a brothel under s. 3 of the Eastern 
Bengal and Assam Disorderly Houses Act if the place 
is respectably conducted, unless it is in the neigh- 
bourhood either of an educational institution or of a 
cantonment sons to attract the operation of cl. (a) or 
cl. (c) of s. 2 of the Act. 

It is not necessary for a Magistrate who desires to 
proceed against several jiersons under s. 3 of the 
Eastern Bengal and Assam Disorderly Houses Act to 
draw up separate proceedings and hold separate 
enquiries in the case of each house, but in deciding 
the question whether annoyance is caused to the 
neighbours, the Magistrate must apply his mind to 
the case of each house separately. 

A Magistrate summoned certain persons under the 
provisions of the Eastern Bengal and Assam 
Di.sorderly Houses Act and after questioning them and 
examining witnesses but without administering any 
oath to the witnesses or recording their evidence or 
the statement of tlie persons against whom the pro- 
ceedings had been taken, he passed an order under s. 3 
of the Act: 

Held, that the proceedings taken by the Magistrate 
had not been conducted within the ordinary niles of 
fairness and his order must, therefore, be set aside. 

C Ram Pada Ch.^ttbrjee v. B.vsanta Baishnaiii, 30 C. 
W. K. 01; 27 Cr. L. J. 115; A. I. R. 1926 Cal. 307 881 

Ejectment suit -Compensation, right to— General 
principles. See Transfer op Property Act, 1832, 
s. 51 1 

Election, Municipal — Local Rules — Election peii- 
liQji — Charges amendment of — Civil Procedure Code 
(Act r of IVOS), provisions of, application of . 

An Election Tribunal should be guided whenever 
possible in its procedure by the provisions of the 
(.\ P. C., and in a proper case with proper safe- 
guards it is competent to an Election Court to en- 
tertain an amendment to an election petition adding 
to the charges originally relied upon. M App.xswami 
Pad.iyaciii V. Ethirajulu Naidu ^50 

Evidence, admissibility of — Documents betiveen third 
parties— Recitals of boundaries, whether admi^ible- 
Admission of document without objection in Trial 

Court, effect of. .... 

Recitals of boundaries of other lands in documents 
between third parties are not admissible in evidence 
either with regard to a question of boundaries or as to 
the nature of tlie land in dispute in the suit. 

The mere fact that no objection is taken as to tne 
admissibility of a document in the first Court 
not mate it admissible. C Damodae Poddar v. 

NATH DuTT ^ 
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Evidence Act (I of 1872), S. 6 Witness pro- 
ceeding to scene of of etice immediately after com- 
mission of of ence— Statement made by bystanders, 
whether admissible. 

Shortly after a murder one C went to a person 
and admitted that he had killed tlie deceased and 
was prepared to confess. The latter went to the 
spot immediately and there heard the by-standers 
talking that four persons including C had coinmittea 

the murder : , i i 

Held, that the transaction in which the murder 

took place having already come to an end, wliat t he 
witness heard the by-standers say at the time of Ins 
arrival on the spot was not admissible ui evidence 
\mder s. 6 of the Evidence Act. L Vakiiau Sistni >'■ 
Emperor, A. I. R. 1925 Lah. 578; < !--• E. J. " 

Or. L. J. 140 ,,, 

s, 9. See Penal Code, 1860, s. 411 690 

SS. 11, 13, 32— Document relating to land on 


boundaries of land in dispute, admissibility of. 

A document relating to land on llie boundaries of 
the land in dispute is not admissible in evidence foi 
the purpose of determining whether a certain paitv 
was or was not in possession of the land m dispute 
at the date of the execution of .-T) 

Abdul Karim r. Ohhale Ahamrd, A. I. R. U-C 

SS. 17, 1 8, 21. See Divokob Act, 18G9. s. ^10 


Evidence Act -contd. 

delicto and unless the confessing prisoner implicates 
himself to the full as much ns the co-prisoner, whom 
lie is incriminating, it would be highly unsafe to rely 
on sucli confession so far as tlie co-prisoner is con- 
cerned. . , , 

In the absence of evidence connecting tlie accused 

with a weapon found in a house in whicli other 
T)Cople besides him reside or to wliich others have 
access, no presumption can be drawn again^ the 
accused from its recovery from tlie house. N 
Dhimar r. Kmpbror, 27 Cr. L.J. ISO 1002 

S. 35 Pedigree-table prepared for purposes 

of settlement, whether relevant. 

A p?cli{;rco ])repnre(l for the purposes of a settle- 
ment which is the basis of the entries in the ^-/leu-at 
is relevant under s. 35 of tlie ICvidenee O Ibvri 

Nath Singh e. Bahadur Si niui, 2 O W N. 

L I. 571; L. U. 6 A. (O.) 101; A. I. U. 192C Oudh 101 

5 o o 

s. 49. 6’ee Custom 583 

SS. 50, 65— Uelationship, proof of ■ - Family 


SS 24, 25— Confession made under pre.sure 

of Police, admissibility "/-Cf 

Police OJJicer, whether can be referred to, to explain 

Wherrthe^pressure exercised by a Police Omccr mi 
an accused person is .sufficient to fuinish ^ ‘ , 

with grounds which would appear 

for supposing that by making a confession . 

gain an advantage or avoid an evil of a ‘ 

Mture, the confession would not only oV Urn 

but would bo wholly inadmissible under s. 24 of the 

“l'*Se^ion made to the Police is tf “''y 

sible in evidence and c.annot be lefci red mibse- 

explainawaya discrepancy m f 

quantly made to the Magistrate. • 

Emperor, 27 Cr. L. J. 158 

S. 26 -Confession made to Magistrate wht e 

accused in custody of Police, ‘ * tn aMagis- 

A confession made by an accused 
trate at a time when he is in tUc custody of the 
is admissible in evidence under s. 2o of j y,, 

Act. L Nazir Singh p. Empbror. A. I. R- 
557; 7 L. L. J. 428; 27 Or. E. J. 13 f cuslodu— 

--- s 27Several accused in Police 
Confessional statement by one—Similar ® ^ 

by others -Discovery of cvidence-AU statements, 

“ Act must be very strictly 

“Wherf one ot several accused ■“ 1'°““ 
has agreed to point out a place, v> to point 

be discovered in pursuance oflus gi/^ilar 

out that place, tho section docs custodv. 

statements of the other ac^sed ^ ^ 

N Kudaon V. Emperor, 21 N. E- It. 8 , - • 236 

Nag. 407; 27 Cr. L 3. GO 


’s. 30 - Self -exculpatory 

t n^IntL^sibililii of— Presumption— Heco^ff^ J 


accused, admissibility accused ' 

weapon— House occupied by ot i lOvidenec 

Tlie priuciplo underlying s. 30 of the i.n i . 
Act is tLl unless the parlies are admittedly p 


conduct— Rtp-ite, evidence of, whcther'admissiblc— 
^>ccondary ciilence — Pedigree, proof of. 

\ statement bv a iierson that he derivoU hi.s 
information about' the relationshii) existing between 
certain persons from a pedigree prepared by )iis 
father is ina(linissil)le in evidence without the 
pe<iipi*oc heinj? i^rochu'od or a foundation i)omg 
for admitting secondary evidence of the contents of 

tin pedigree. , 

Section 50 of the Kvidenee Act enacts a rule diner- 
ent from that prevailing in England. According bi 
En"lish Law ‘-general reputation is admissible to 
esUblish relationship." But s. 50 of the Kvidenco 
Act is limited to opinion as expressed by conduct, and 
lliere is no other provision in the Act under which 
evidence of general repute would be receivable m 
evidence to prove relationship. M Sbshammal r. 
Kuppanaivyangau 

S, 58. See Divorce Act, 18G9, s. 10 20 

5. S8 -Criminal trial— Fact admitted by 

accused, whether must be proved. 

Section 58 of tlie Evidence Act applies equally to 

criminal as well as to civil trials and the Criminal 

Courts ill India as a matter of practice do not insist 

on every fact which is admitted by the accused being 

proved by the prosecution. But. under the proviso to 

the section tlie practice is to insist on proof of all really 

essential facts. O Bhulan r. Empbror. 27 Cr. L .E 

^ 


5< 


- S. 68 Vnalteslcd document- Admissibility 


for collateral purposes. 

No distinction should be drawn between documents 
which arc the basis of the suit, and those ivhose pro- 
duction is required for collateral purposes, so far ua 
their admissibility in evidence is in question. O 
Bh IRATH SiSOH 1>. Shbodat Sharma 189 

1 S. 90— Execution of document — Agent, 

authority of, proof of-Presumplion. 

No presumption arises under e. 90 of the Evidence 
Act ns to an agent's authority to execute a document 
which must always be proved in the usual M'ay. Pat 
Mii.siPUR Zbmindari Co. r. Ram Kanai Singh Dko. 
1J)25 Pat.*254; 7 P. L T. 188; 5 J>at. 80; A. I. R. 192G 

Pat 130 

S, 91. Sec Registration Act, 1908,8. 17 (1;. 
(dj (2) (v) 320 

8. 92. applicability of. 

Section 92 of the Evidenoo Act applies only ly 
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what are known as “ dispositive documents " and has 
no application to a decree. C Anam-a Priya Baish- 
NAvi V. Buoy Krishna Kay 7C5 


S- 92 — Partilion lists, nfnx-jooduclion of — 

Oral evidence, admissibility oi. 

^Miere in a partition between two Hindu daughters, 
two lists were drawn up for tlie properties as divided 
and mention was made in them of tl.e right of 
survivorshij) liaving been extinguished and on a 
question arising whether the right of survivorship 
was extinguished or not, the lists were not i re- 
duced: 

Held, that the lists constituted only a piece of evi- 
dence and though non-juoduction of* ll.em might go 
to shake the weight of the evidence, it did not prevent 
other and oral evidence being given. It was not n rase 
to wliich s. of the Evidence Act aj-i-lkd. M XtiA- 

KANTl SfNDARAStVA Kow IVATfARY \ nYAMMA 10 M 

L. J. 2en; (11)251 \V. N, (;13; 22 L. W. 5i)b. A I K 

1925 Mad. 12G7: 48 M. 033 401 


S. 92--Rcijistr<ition .let (X\'l'‘f H'oSk s 

]7 --Mnrtgage, discharge of — PaymoU Release- 
Oral evidence to prove release, u het/ier admissible. 

A mortgage is discliargefl cither Iv lajinrnt of 
the full amount of the ded.t or l)y rclea?e of’tlie de bt 
itself. A discharge of the debt ‘by payirdit maybe 
proved by oral evidence. A releafemay also he ctTect- 
ed by parol, lu’t if it is in writing it should he 
registered, if it falls within the provisifu.s of s 17 
of the Kegistration A< t. There is. then fore, nolliing 
in law which excludes oral evidence of the fli.s- 
charge of a mortgage-bond when it is jdcaded tliat 
the discharge was cftected partly hv pavnient of 
money and ])artly by release of The debt. ‘ C M/.him 

Chandra Dky r. Kami.ayal Di tta. 42 C. L. J. 582: : 0 
C. W. K. 371; A. I. K.192G Cal. 170 757 

• S. 92, proviso (1) — Deed -Considcrolion, 

recital of, receipt of~Oral evidence, admissibility 
of, to prove incorrectness of recital— iRluttal. 

M here one parly to a deed alleges and proves that 
the whole of tlie consideration, the receipt of ^\hich 
is acknowledged in the deed, did not j ass, the case 
falls within the first jmoviso to s. 92 of the lAi- 
dence Act, and the other party is at lilcrly to shew 
what the real consideration is and parol* evidence 
can be given of the real nature of tlie transaction. 
What the first party tries to prove in such a case is 
failure of consideration and that brings the case 
within the first proviso to the section, the second 
party can then prove in rebuttal of the first party's case 
that there w’as in truth no failure of consideration 
and for that purpose show what the real consideration 
is. M Kamaswami Chettiar i-. Lodd Govixdcss 
Krishnadoss, 49 M. L. J. 414; 22 L. W. 848; A. I. K. 
192G Mad. 35 612 

-——8.114. jSee Penal Code, I860, 8. 411 690 

; 8.114, III, (a)— Penaf Code (.Icf XLV of 

ISCO), 3 . 1(}2— Possession of stolen property— Presvmp- 
tion—Defence, falsity of. 

Possession of stolen goods several months after the 
theft and at a place several miles away frem the 
scene of theft, does not raise any presumption that 
the person in possession is either the thief or a 
receiver of stolen property. 

In such a case there is no onus on the accused to 
explain how lie got the properly and the prosecuticn 
cannot succeed by proving the defence to te false C. 
/klu V, PiirEFCR, 1 L. c. 471; 27 CT. L. J. 112 544 


S. 114, III (e). See Police Act, 1861, e. 31 

56 

S. 114, ill (g ) — Accevnt books, nen-pro- 

dvetion of, effect of— Presumption. 

Where entries in certain account books would be 
relevant for the deteimination of a question which the 
O urt is called upon to decide, the failure of tho 
jarly in hose j crscssion the account Icck.s are to 
j n (luce tlie account bocks would lead to the inference 
that if tlie books had been produced they vould not 
liave su]>poited the case of lliat party. 0 Hasan 
Baqar r. Sheo Narain ISiNGH, 3 O. W.K. 25; A. 1. K. 
192C Oudh 81; 31 0. L. J. 178 917 

8. 11 6— i.and/ord and tenant— Estoppel — 

Tenant, eviction of, by true owner — Attornment to 
true owner— Suit in ejectment by landlord — Jus tertii, 

/ lea of, whether can be taken. 

No tenant can set up a jus tertii in a third person 
in answer to a suit by the j'ersou who let him into 
po'^ses'-ion. But where the true owner ejects the 
tenant from the posscsisoii of the land, the tenancy 
ceases and after the eviction the tenant can attorn 
to the true owner and set up lus title in answer to 
a suit in ejectment by the hinalord who let him into 
possession. In such a case the landlord cannot rely 
upon the law of estoi pel as contained in e. 116 of the 
I’Aideiicc Act as jjreventing his former tenant from 
])lrading a jus tertii in a third person. 

The eviction of the tenant by the tnieo^Mier need 
not. however, be by actual dispossession of the tenant. 

If the true owner is armed with a legal process for 
eviction which cannot be lawfully resisted, even though 
t he tenant is not i)Ut out of possession, the threat to put 
him out of possession amounts in law to eviction. 

Defendant was let into possession of certain lands 
by tlio plaintiff's prcdecessor-in-title. Notice was 
served upon the defendant by the Government under 
s. 7 of the Madras Land Encroachment Act of 1905 
on account of alleged unauthorised occupation of 
Government land. 'I'lie defendant then attorned lo 
Government and accepted a patta from them. In a 
suit by the plaintiff in ejectment under the original 
lease : 

Held, that the plaintiff could not plead estoppel 
under s. 116 of the Evidence Act and could not 
succeed against the defendant unless he was able to 
make out a title against the Government. M Alacja 
P iLLAi r. Ramaswamv Thevan, 49 M. L. J. 742; (1925) 

.M. W. N. 878; A. I. K. J926 Mad. 187; 23 L. W. 296 

1024 

88. 145, 1 55 (3) — Statement made by witness 

before Police and reduced to writing, whether ad- 
missible. 

A statement made by a witness in a criminal case 
to the Police which has been taken down in writing 
is admissible in evidence at the trial under s. 155 (3; 
of the Evidence Act for the purpose of contradicting 
such witness, provided the provisions of s. 145 of the 
Act are complied with in the matter of putting tlw 
specific parts of the statement which are to be reliw 
upon to the witness in his cross-examination. C 
Thomas James Henry Ahxup v. Kedar Nath Ghoss, 

A. I. R. 1925 Cal. 1017; 27 CT. L. J. 129 801 

8. 155 (3). See Evidence Act, 1872, 

S. 157— First Information Repent, uhethtr 

substantive eiddence. 

A First Information Report is not a substantive p 
ci evidence. It can culy be used as a previous staU* 
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Evidence Act— concld 

ment to corroborate or contradict a statement made 
subsequently in Court. L Choghatta v. KMrEuoR, I L. 

0. 416; 27 Cr. L. J. 121 697 

Execution of decree - Application for execution 
— Duty of Court -Dismissal of application, u'/ien 
justified. 

An Executing Court can dismiss an application for 
execution only if the creditor does not take i>roppr 
steps or does not help the Court in executing the de- 
cree. 

An order made by an Executing Court such as 
“Proceedings closed” or “petition lodged” or “t!ic 
matter is held over,” for statistical purposes is impro- 
per. M Rajjanathan' Chetti v. Nalla Veeraffa Pill.vi, 

22 L. W. 815; A. I. R. 192G Mad. 272 880 

Auction sale — yon-transfcrahle property — 

Judgment-debtor, failure of, to object— Confirma- 
tion of sale — Purchaser, rights of —J udyment-deblor, 
whether hound— Judgment-debtor, whether can resist 
purchaser as defendant — Civil Procedure Code (Act 
V of IVUS), 0. XXI, r. 02. 

After a judgment-debtor, with full knowledge of 
the execution proceedings and full opportunity of 
raising an objection to tlie effect that the jiropcrty 
sought to be sold in executicn is non-transferable. 
has failed to raise that objection at the time of the 
sale, it is not open to him, or to a person claiming 
through him, after the contirmalion of the siile, to 
show that the property was inalienable. As between 
the purchaser and the judgment-debtor, the property 
vests in the purchaser on the date of the sale. 

In such a case as the above, it is immaterial whe- 
ther the judgment-debtor imiJsaches the sale as a 
plaintilT, or resists the suit of the purchaser as a 
defendant. 

Under O. XXI, r. 92, C. P. C., where no applica- 
tion is made to set aside a sale or where such aiiph- 
cation is made and disallowed, the Court is bound to 
make an order confirming the sale and it thereupon 
becomes absolute. Under s. 65 where nroperty is 
sold in execution of a decree and the sale has become 
absolute, the property vests in the jiurchaser. If the 
judgment-debtor objects under s. 47 to the sale and 
his objection is overruled, he is hound by the decision 
of the Executing Court. If being aware of the exeeu- 
tioa proceedings and having an opportunity to ob- 
ject, he fails to do so, he is likewise bound by the 
order confirming the sale; in otlier w'ords, ho is. in 
effect, in cither wise a party to the order by which 
the sale is confirmed equally with the auction-pur- 
chaser, and he cannot get behind it. M \ ufpuluiiy 
Homasundaram V. Bhimisetti Ko.sdayya, 49 M. L. J. 401; 
A. I. R. 1926 Mad. 12 ^^3 

Compromise decree — Court, whether can 

refuse to enforce penal clause. See CosTRAcr Act, 
1872,8.74 790 

^ Executing Court, whether can go behind 

decree- Decree directing payment out of certain 
fund— Fund, whether can be exempted in execu- 

A Court executing a decree must take the decree 
as it stands and has no power to go beliind the decree 
or entertain an objection to the legality or correctness 
of the decree. Where a decree directs that the 
decretal amount should be jiecoverable from a certain 
fund, the Executing Court cannot go bebiud the 
decree and it is not open to the judgment-debtor to 
say that a particular p'^rtion of the fund indicatcu 

in the decree out of which the decretal amouat u 


Execution of decree -concld. 

made recoverable should be excludc«l from the opera- 
tion of the decree. 

In a suit against the trustees of a kattalai called 
ulturai katalai in a temple, the decree provided 
for recovery of the decretal amount from the incomo 
and assets ot the kattalai. lii execution of the decree 
objection was raised against the attachment of the 
mohini allowance due to the kattalai on the grouml 
that it was ear marked for a certain specific purpose. 
There was no evidence to show that the debt in 
respect of which the decree was passed was not in- 
curred for a ]nirpose which would be a legitimate 
charge ou the mohini allowance : 

Held, that the Executing Court couhl not go behind 
the decree and it was not open to the trustees to 
contend that any puticular item of income or assets 
nf the kattalai should be excluded. M Bava C, 
1'aithii.i.n-ua Mvdamar y. CniuA.unARAM Pillm. 4!) M. L. 
J. 520;n92.5;M. W. N. 771; A. I, R. 1926 Mad. W.i 

720 

Judgment-debtor, whether entitled to scrutinize 

validity of previtnis ajiplications — Failure to raise 
objections, effect of — Res judicata. 

There is nothing in law absolutely prohibiting a 
judgment-debtor from examining the validity of all 
lhe”previou9 aiiplications for execution made by the 
decree-holder; but in practice he will often find that 
he is hawed hy res judicata. 

Where a judgment-debtor is appraised of proccpdings 
in e.xecution, it is incumbent on him to raise all legal 
objections to their sustainability and if he omits to 
do so it is not competent to him to make an appli- 
cation subscHiuently to have it declared that certain 
prior execution jiroceodings were invalid or that a 
iirevlous execution petition was barred by limitation. 
M VkMULAMASUA HhaDRAYYA V Pen’UMETCHA JA(}r.ARA.K', 

22 L. W 747; (19261 M. W. N. Xi, A 1 R. 1926 Mad. 177 

Transfer of decree for c.vecution— Application 

to bring legal representatives of deceased judgment- 
debtor on record Dispute, determination of — 
Limitation, plea of —Jurisdiction of Court that 

passed decree. 

bucslions relating to a dispute as to who are Iho 
le^il representatives of a deceased jiulgment-debtor 
and whether the decree is barred by limitation must 
be determined by the Court which passed tho 
deci-ee before it tiansf -rs the decree to another Court 
fr.r execution. M M utiiCvkeraswami Naydu r. 
AnsamIa. CHEniAR, 23 E. W. 92; (1926) M. \y. X 
120 1 05 Q 

Extradition Act (XV of 1903), S,^S— Extradition 
ior offence not mentioned in treaty, legality of. 

There is no derogation of the rights of the partie.s 
to a treaty by allowing one Government with the con- 
sent of the other to obtain extradition of a cnnunul 
who has committed an ofTeuce not mentioned m tho 

A^Govemment or a State is entitled, if it eo wishes, 
to hand over persons subject to the law of another 
State at the request of that State. There is, in such a 
case no derogation to the Sovereign rights of either 
Dirty All that s. 18 of the ICxtrrtdition Act provides 
Is that the Act shall not work against llie will of 
either party so as unduly to impose any liability on 
such party. It does not prevent their co-operation in 
n friendlv action according to the comity of nations^ 

S Jamna V. Emfebor, 27 CT.L. J. 37 


1108 


INDIAN CASES, 



Factories Act (XII of 1911), s$. 20, 41 (a)— 
Partition between room containinr/ feed-end of 
cotton-opener and press room, nafia-e' of— Door in 
partition, effect of—Ofence. 

An occupier of a factory means a person wlio is 
in actual possession and control of tlio factory 
The intention of s. 20 of the Factories Act is tliat 
there should be a separation of women and cliildren 
from the room in whicli the main body of tlie cotton- 
openei is an<l that there should not })e a direct means 
of access to that room. The partition intend<‘d l)v 
the section is one whicli should prevent the access of 
a woman or a child fn'in the room in wliich the feed- 
end of the cotton-opener is at work to the adjacent 
room m which the rest of the cotton-opener is. Where 
there is a door made in such a partition ami that door 
is shown to ojicn at a particular time or even altliou"h 
it is shut, yet it is not hacked or other effective means 
taken to prevent ils liein" opened by a woman or 
child wishiii" to "ct into the press room, tlien tlie 
partition is on the same footing: as if it had a "ap in 
it which wouM not effectively separate wt>mcn and 
cluldren from the press room; and there would be a 
contravention of the provisions of s. 20 of the Fac- 
tories Act. 

I er Madgavkar. J. — An owner of a factory wlio 
takes the risk of insortiu" a door in a partition' which 
separates the room in which the feed-cmi of a ct tun- 
opener is from the i»ress room, must safeguard him- 
self by soarranging it that the door would not enalde 
women or children at their will or at the will of the 
person who supervises tlieir working, to pass from 
the room where the feed-end is situated in tlie mixing 
room to the press room. B < Iam.ipia r. Kmi'i-rou 27 
Bom. L. H. 1405; 27 Or. L. J. 105; A. I. R. 1920 Bom. 57 
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Fishery, right of -Rirer bed, shifting o/— BecI 
formed in old bed -Grantee, right 'of, to fish in 
beel. 

The bed of a river is that portion of tlie river which 
is in the ordinary and regular cour.se of nature covered 
by the water of the river. It need not be constantly 
covered, if in the ordinary course of things it is 
habitually covered. 

The grantee of a tishery right in a river is entitled 
to fish in all waters comprised within the banks of the 
river, and tlie fact that a particular sheet of water 
may, during a part of the year, be diaconnected from 
the flowing stream or permanent current does not 
affect the rights of the grantee. A jalkar so situated 
in the river bed is an essential part of the river, and 
the fish contained therein may properly be deemed fish 
of the river. Where the right of fishery is in a river 
the Court has to decide on a consideration of all the 
material facts and comlitions whether it can fairly 
and reasonably be said that the waters over which 
the fishery is claimed are a part of the river. 

When a river shifts its course and a beel fonns in 
the old river-bed, the question whether tlie right of 
fishery in the beel remains the property of the grantee 
of the exclusive right of fishery in the river, depends 
upon whether the beel forms part of the river. If 
the 6eel is so separated from the river that it no 
longer forms part of it, the fact that during the 
rains the beel overflows and joins the river does not 
give the grantee of the exclusive right of fishery in 
the river any right- of fishery in the 6«c7. But if the 
heel remains part of the river the right of fishery in 
the beel belongs to the owner of the fishery rights in 
(ho river oven though the beel is disconnected from the 


Fishery— ooncld. 

river except in the rains. C Secuktary of State for 
Intiia r. Ne.mai Cha.sd Mckherjei'. 752 

Fraud. 

566 Bengal Puplic Demands Recovery Act, 1913, 
s 3C 796 

Party guilty of fraud, whether can recover 

}>roperty conveyed to third person. 

\\ here a person obtains a conve 3 ’ance of certain 
property in the name of another with the object of 
cheating two peojjle and successfull^v cheats one of 
them, this is a sufliciciit grounrl for tlie Court refusing 
to help him iii recovering the property from the 
j^er.soii ill whose name the convei’ance was obtained. 

M ^’0NNAKnTA \TiiA.r(.T V . Vatsvaya'Banoaraju 519 

^ —Suit todeclare a decree obtained by fraud not 

binding — Suit by junior members to set aside 
mortgage-decree against manager— Cause of action— 

I' raud, allegations of ,u'hether must relate to conduct 
of suit. 

In a suit b\’ certain junior members of an Aliya- 
santhana family for a ileclaration that a decree passed 
on a mortgage executed hv the managers and certain 
other mcmlicrs of the family ivas not binding on the 
jil.iintitT.s, the jilaint alleged that tlie mortgage on 
whi'-h tiie decree was obtained was executed fraudu- 
lcntl\' and collusively : 

Held, that if the i)laintifTs established fraud in the 
execution of tlie mortgage, the decree would be equal- 
l.v vitiated In* fraud and would not bind the plaintiffs, 
but that it would have been different if the parties to 
the mortgage suit had not been the same as those to the 
niortgage, in which case a further allegation of fraud 
in tlic conduct of the suit would have been necessary 
to sustain the suit. M Duroamma r. Keckamayya. 
(1025) M. W. N. 1G2; 18 M. L. J.351; A. I. K. 1925 Mad. 
792 717 

Suit to recover propeHy — Defendant, whether 

can allege his own fraud. 

Where it is found that both the parties to a suit 
have been guilty of fraud in connection with the 
tr,*nsaction in respect of which relief is claimed, that 
})aj t\* fails w’ho has first to allege the fraud in which 
he participate*!, irrespective of the fact whether he 
is plaintiff or defendant in the suit. 

In a suit by a plaintiff to recover possession of 
properly to ivhich he alleges title by purchase, it is 
not open to the defendant to shoiv that the funds 
for the purchase were provided bj’ him b.v means of 
a fraud practised on a third person to which he and 
the plaintiff were both parties. In such a case as the 
defendant cannot succeed without alleging his own 
fraud, the plaintiff’s suit must succeed. M Pachayaii- 
MAL V. Devakaimmal, 22 L. W. 313; A. I. K. 1925 Mod. 
1016 776 

General Clauses Act (X of 1897), s. 6. See Ci. 

l \ C., 1898,3. 195 395 

S. 25. See Penal Code, 1860, ss. 40, 65. 67 

394 

Government of India Act, 1915 (5 & 6 Geo. 

V, C. 61), s. 107— 

See Rangoon Mlnicipal Act. 1922, s. 14 550 

See Rangoon Rent Act, 1920, a. 15 627 

Guardian and ward-Cemrt of Wards, estate 
managed by — Withdrawal of management — Release 
of all claims by ward — Suit by ward against 
employee of Court of U’ards to recover loss caused 
to estate, whether maintainable. 

There is no privily cf contract betw’een a ward of 
Court and the staff employed by the Court ofMwda 
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Guardian and ward c'onoUl. 

to manago the estate of t)\c Wanl. A ward cannot, 
therefore, after the Court of Wards has witlidrawn 
from the management of the estate and has hande<i 
over the estate to the ward and obtained a release 
of all claims from him. maintain a suit against a 
member of the staff employed by tlie Court of \\ arus 
to manage the estate, to recover the amount of loss 
caused to the estate by the negligence of such em- 
ployee of the Court of Wards. A Mohammad 
SORAJPAL Singh, 21 A. L. J. 225 783 

Hindu Law— Adoption by widow sncceedhig to 
estate of her husband's reversioner, effect of — Suit 
by next reversioner challenging adoption, main- 
tainability of. . . 

Under the Hindu Law where the widow of a gotraja 
aapinda succeeds to a life-e.state in the properly of a 
reversioner of her deceased husband, she cannot by 
an adoption defeat the rights of the next reversioners 
in such property, although the adopted son might be 
entitled to succeed to his adoptive fathers estate, as 
distinct from the estate of the reversioner in which the 
adoptive mother has a life-interest as the widow of a 
gotraja sapinda. 

On the death of a Hindu the widows of his two 
uncles succeeded to a life-estate in his property and 
both of them subsequently made adoptions to their 
respective husbands. A reversion .u* of the (leceased 
brought a suit for a declaration that an adoption rm'de 
by one of the widows was invalid and would not anect 
his reversionary rights. It was contended in defence 
that as the other widow was the immediate r*?''^**^**^*^?* 
of the widow who had made the adoption, the iilaintiii 
had no right to maintain the suit : 

Held, that both the widows having by making adop- 
tions attempted to defeat the rights of the plamtilt 
who was in the position of the next reversioner on t le 
death of both the widows, the suit as framed was 
maintainable. B Hanmavva Adivkppa 
Vknkappa (iOvindappa Kadkmaki, 27 lioin. L. it- 
A. I. U. 1926 Bom. 26 

Damdupat, rule of. See Transfer ov I ko- 

PEETY Act, 1882, ?. 74 lU U 

Dancing girl — Legitimate descendants 

of her sons— Collateral succession, rule of — JleritaUie 
blood, whether exists. 

Under the Hindu Law, in order to have heritable 
blood between two persons, it is not necessary tna 
inheritance to each other should be traced throug i 
the father. , 

The legitimate descendants of the sons ^ i P 
ing woman or a prostitute have heritable blood e- 
tween them, even though the parentage of the sons is 
unknown and they are not the sons of one man. 

The principle of collateral succession is applica )ie 
to them and is not conliued to agnatic relations. 

All people born in India and of the Hindu 
whose customs and manners are those of Hindus a 
governed by the Hindu Law in the absence of proo o 
any special or local custom. Accordingly persons 
paternity is unknown and who are the descendants 
Hindu mothers are governed by the 
if the ordinary Hindu Law is applicable, unless t 
is some prohibition, statutory or otherwise, the u i 
of that Jaw is applicable and not merely portio 

thereof. , 

Per Wallace, J. -The usage and custom of succe.s- 
aion to a dancing girl and inter se of male oHspring 
of a dancing girl are those of such succession oi t 
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mall' illegitimate offspring of a 
woman. 

Illegitimate children uf a danoing girl inter se, 
wh.-ii there is no contest between them aiul legitimate 
children inherit to their mother and to one another. 

If there is heritable blood between any two illegiti- 
mate children that lierital)ility carries with it all the 
adjuncts of hcritability under Hindu Law, so that the 
le<»itimate male descendants of one branch can claiin 
as”reversioners to oust tlie legitimate widows and 
leeitimate descemlants of tlie other branch I he rule 
rests on tlie common maternity of the illegitimate 
sons. IVl A*iswanatha Mtdai.y i’. Dor.uswami Mi.’Daly, 
(I0*>r>) M \v N. (il.l; 19 M. L J. OSl; 18 M. 941; A. L 
K. 1926 Mad. 1 & 1S9; (I92(b M. W. N. 182 193 

Daughter — Seltlenu nt deed, construction of 

(jift ill favour of daughter— Mature of estate 

taken - Intention, vague ixpression of, u'ltcther can 

control clear dispositive words. 

Clear and unambiguous dispositive words used in 
a Will or deed are not to be controlled or qualihed by 
anv general expression of intention and technica 
words of known legal import must have tlicir legal 
etTeet even though the testator uses inconsistent 
words unless those inconsistent words are of such a 

nature as to m ike 

did not mean to u.se the technical uoids in their ju 

^^A^dec^d of settlement by a Hindu recited 'T liave 
no male issue. I have only a daughter and my wife. 

1 hereby make the following provisions so that my 
properties mav not pass to the control of otheis after 
mvSifetimeaiid that they may go to my lawful heirs 
The properties mentioned m bch. I heieof are to be 
eujoYvd by myself and my wife during our hfe ime 
anVafter our lifetiiUB my daughter and her husband 
who is also mv sisters son are to perform m> funeral, 
Ttc ceremonies and enjoy the aforesaid properties 
with absolute rights. The properties mentioned in 
Sell n hereof are to be enjoyed by my daughter and 
mv son-in-law from this date with absolute rights 
and with heritable rights in favour of son, grandson. 

that the daughter and her husband took an 

absolute estate in the properties gifted inasmuch as 
the clear dispositive words used could not be con- 
trolled bv the somewhat vague expression of the 
eeUlor’s intention occurring in the earlier portion of 
the document that the property should go to his law- 

t 1 liAirs IVl SaNKARANARAYANA KeDDI V. IvOl’FAYlA 

KfU" (1925Tm V N. 875; 23 L. W. 81; A. I. K. 1026 
Mad. 236 ^ 

Debts* 5^^ Hindu Law Joint 

AUENA -noN^ incurred bv widow. See Hindu Law 

1 ^5 

\\ I D OW ^ antecedent— Mortgage by father— 

Personal remedy barred— Mortgage, whether 

antecedent debt. , , i 

The fact that the personal remedy under a mort- 

frjrc by a Hindu father is barred by limitation does 

not prevent the mortgage being, at a subsequeiU 

sale regarded as creating an antecedent debt. O 

TiukuiTH SisGil V. Sheodat Sharma 189 

__ Decree against fatherSale of 

family proptHy-Inlerest of sons whether passes. 

In the case ot a joint Hindu family which con- 
aista of a father and hia aona, a sale of family property 
fn execution of a simple money-decree obtained againat 
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# 

ihe fulhcr ill respect u/ a Jd-t n<.t incnnvd for im- 
moral purposes. j.asSfS the ii.turest of the sons in 
the projierty to the purcluiser l.y virtue of the pious 
obligation on t)ie part of the sons to pay off their 
rather s debts. B De ^?ot'ZA r. Wamanhao 13hai Tiiakcr 

2* Horn. L. K. Uj]; A. I U. iPiOBom 117 984 

— Debts —Deci’er a{/ainst memhci' of joint 
fnmily--Ii^xecution (Kjaiust sonsi after death of 
judgment-debtor, u'hen can be allowed Civil Proce- 
dure Code (Act r of lUdS), s. J.J. 

The liability of a Hindu son to pav his fathers 
debts not tainted with immorality is the' same wliother 
the liability is enforced through Couit oris taken 
advantage of by the father in paying off his anteet- 
dent del)ts by private trealv. 

Tlie meaning of s. a.’! of the ('. P. (’. is that where 
theie is a liuljility under (lie Hindu l.uw on the 
to pay their fathers debt that liahiliiv niav be 
followed in execution as well. The test is that under 
that section the property which the father could sell 
m his lifetime is the only property that can be pur- 
sued by his creditor on his death in the hands of his 
sons. Tlie Court must determine with reference to 
the dale of the death of tlie father what properlv was 
at that time liable for the payment of his debts* 

The mere fact that property in which a Hindu 
father had at one time an interest as memher of a 
joint Hindu family has several vears after his death 
passed into the liands of his sons by survivorship 
would not entitle a person who liold.s a* decree against 
the father to proceed against such proj)erty in execu- 
tion of the decree under s. 53 of the (’, P C It 'must 
be shown that at the date of the father's death this 
property was liable for tlie satisfaction of the father's 
«lel)ts. A Hinda Prasad v. Kaj Bai.ladh Sahat 24 V L 
J. 273; A. I. K. 11)2C All. 220 ’ 785 


; incurred by father jointly with other 

members of family — Pious duty of sons to nan off 
debts— yiithila School. 

The Hindu Law of the Mithila School is the Law of 
the iMitaksliara except in a few matters in respect of 
which the Law of the Mithila tichool has departeil 
from the Law of the Mitakshara. 

I’nderthe iMithila School of Hindu Lawn son era 
grandson does not escape from his pious duty of 
paying off debts incurred by the father or grandfather 
merely on the ground that the debts were incurred 
by the latter jointly with another member of the joint 
family. P. C. Sourendra Mohan Sinha r. Hari Prasid 
SiNHA, A. I. U. J025 W C. 280; 42 C. L. J 502- ^4 -V I 
.1. 33; (1926) M W. N. 49; 7 P. L. T. 97; 50 M L / ]• 5 
Pat. 135; 521 A. 418; 30 C. W. N 482 .P. C.) 1033 

Gift, in favour of daughter. See Hindu 

Law — Daughter 973 

Self-acquired property— Maintenance 

of son's widow. 

A man has absolute right under the Hindu Law to 
dispose of his self-acquired property in any wav he 
chooses, and his son's widow cannot follow it in* the 
hands of the alienee or donee for her maintenance. L 
Phagwa.ntt V. Thakur Mal, 1 L. C. 472 4 7 6 

Guardianship and minority- -Alienation 

by guardian—Consideiation partly for discharge 
of mortgage-debt — Prior undertaking of guardian 
to pay off mortgage— Purchaser acting in good 
faith— Sale, whether binding— Consideration, major 
poriion of, valid, effect of. 

Certain properties burdened with a mortgage were 
gifted to a minor and his guardian sold the properties 


Hindu Law— contd. 

to a tliird person, a portion of the sale consideration 
jcing reijuired for the di.sidiarge of the said mortgage. 
It appeared, however, that under an arrangement 
between the donor and the guardian, the guardian 
nimsclf had undertaken to discharge the mortgage- 
debt but it was found tliat the purchaser was not 
aware of an.y such arrangement ; 

Held, that the consideration relating to the dis- 
charge of the mortgage-debt was binding on the 
minor. 

Where an alienation is left unchallenged for a 
number of years, and the major portion of the con- 
.sideration for the .sale is held to be valid and Itinding, 
the alienee should be permitted to retain the property 
oil payment of the amount disallowed with interest. 
M Niyt.AKANTA Sar.\ia r. Canesha Iver, (1925) M. W. 
A 43; A. I li, 1925 Mad. 4G9; 21 L. W. C85 310 

- Guardianship and minority— Guardian, 

power of, to rejei dispute to aibitration— Award, 
whether binding on minor. 

I ruler the Hindu Law all acts of a natural guardian 
whicli the infant might, if of ago, reasonably and pru- 
flently do for himself, must beui)held when (lone for 
liim by the guanlian. A natural guardian has, there- 
fore, power to .submit a dispute to arbitration on 
behalf of the minor, if the submission is for the benefit 
of the minor and the minor would in such a case be 
1 ) 01111(1 hy the award made by the arbitrators on such 
sulxnission. R Punushwamiv. \'KERAMUTn, 3 K. 452; 
A. I. H. 192GKan£r. 31 676 


Guardian, natural, power of, io 

alienate minor's properly - Necessity— lienejit of 
estate. 

The natural guardian of a Hindu minor lias power, 
in the management of the minor's estate, to mortgage 
or sell any part thereof in case of necessity or for the 
benelit of the estate. L Sukain Singh v. Habu, 2 L. C. 
175 1054 

Inheritance— Spindas--irAo/e blond, whe- 
ther excludes half blond Mitakshara. 

ITuIcr the Mitakshara among spindas who are 
members of tlie same class the whole blood excludes 
the half blood, and this preference of the whole Mood 
over th? half blond is not confined to the case of 
brothers and their sons. N Xarai.n v. Ha.mraji. 21 N. 
L. R. 1G3; A. I K. 1926 Nag. 218 989 

Joint family— Alienation of family pfo» 

perty- Consideraiion, poriion of, applied towards 
payment of mortgage which cannot be challenged, 
effect of. 

Where a portion of the consideration for a sale of 
family property is applied towards the payment of 
the amount due on a mortgage, the validity of which 
could not be challenged by the reversioners owing to 
the fact that none of the reversioners was in existence 
at the date when the mortgage was made, the sale 
cannot also be challenged to the extent to which the 
sale consideration has been applied in paying off the 
mortgage. P C Lal Bahadur v Ambika Prasad, 2 
O. W. N 91.3; A. I. R. 1925 P. C. 264; (1925) M. W. N. 
852; 47 A. 795; 28 0. C. 371; 12 O L. J. 649; 23 L. W. 
220: 52 1. A. 443 471 . 

Alienation— Mortgage. See Hindu 

Law— Jl-INT F.KMILY PROPERn’ 

Alienation by father -Suit Ik 

son for partition and to set aside olienatu^n- 
Alienee, rights of — Subsequent suit for general pa>t:- 
iion hy alienee, maintainability of- Procedure K* 3 
judicata. 
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A purchaser fro:n a HiuJa co-parcaner ot hU share 
in specific family properties is nllps an 

for general partition, an J to wora. ‘ 

eauities either by having the prop3rtie9 sol'i to him 
allotted to the share oE tlia alienor, or by getting o i 

'’™^W^:in’'kTu'lfb 3 “a Himlu son to set.aside aliena- 
tio^by his fatho.^ of family .ProP.rt.es ami to. 

S;^;^^onsire'Lfbind‘inr«Vn the P'aintiff, it U 

r Sr-Lly;:as 

chasers do not disdlowed t!i' decree must 

order to work out their own r ^ however, the 

regard to the balance of the p P- ' • . . <ren'ral 

alienees are still e.jtitled th, 

partition that ^ ^them in substitution of 

alienor should be allotted t alienated in their 

J^eora^ich-pe si nc, been alloUed to . Im ^som 

Joint famlly-/Uienn'ioa by manayer to 

pap off barred debt. than tho 

father, has no P‘>'ve*- to aUenate 

in lieu of any antecedent transfer 

alienation by him can only Upnetit of the family, 
is for legal necessity or \or iho honeUt « 

Thepayraentof a barred debt IS noi a ^ 

therefore, an ' ,,„lf a debt cannot be 

manager for the payment of such a 3 

upheld. A JHABBU Ram v. Hahorah biMon 

Alienaaon - Sale ^y-};^2Te' and 

/antiiw property — Benefit to fami 

continuous loss, prevention OT. of a joint 

A sale of family property by the 

Hindu to relieve the estate 

which the object of . danger but also in 

of an actual pressure or to avert 

cases where a benefit is to - estate must 

estate. What constitutes benefit to^^th^e 

vary according to the c*rcu -ypej-ty is intended 
Where, however, a sale of ^ the family, the 

to avert future and contiuu upppfit of the family, 
sale must be held to be for the beneut ^ ^ ^ 

OSURAJ Nabain a. GorPHAran I basa . 

90^._l^l^ against, when can be 

executed ayainst family B^operty. father 

Where a decree is family and it 

who is the manager of ^ against him in his 

appears tliat the decree was P ’ (,f the family, 

capacity as representative a . family pro- 

tho decree can be executed g ^ ^tmt the 

perty. It ia Pot n^essa y terms that it is passed 
decree should state in exjiress terms mat y 
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a-Miustthe defendant as th- manager of ihe joint 
f.miilv. S Xarumal MuiXiiASi) c. .Iauaimal Iharumau 

A. I. 'R. 1025 Smd 2RS J^O 

Joint family -Manager, alienation by. to 

pav off barred debt, validity of. See L.'W 

-.rOIN’TrAMILV — AUEN.VTIOM j 

— Manajer, whether can dedicate 


fumilu propertv to temple. , , t e n . 

The manager of a joint Hindu family can lawfully 

dedicate a small portion of the family property to a 
temple on the occ ision of the funeral of adeceas-d 
member of the famib^ M AimiArPA ’■ 

Mutuul.xksumi Ac:n,(l92o) M. W. N. Gd 3. A. I. K. R - * 
Mad. 1281 

Property acquired in name of junior 

member- -Presiunplion -Test-Dayabhaya School 
The presumption that all properties acquired by a 
membe. of a joint Hindu family must in the absence 
of evidence to the contrary, be deemod to h-. the pro- 
perties of til" family does not apply to a case in 
which the joint family is constituted only by J 
and sons governed bv the Dayabliaga behool of Hindu 
Taw lu other cases of joint families goverm-d by 

tlial Scho.)l the pri'sumption would appU. 

Where th • question is whether property standing in 
the nam- of a junior nvmbu-of a Hindu family is a 
s-lE-aequisition the criterion is ti consider from what 
source the money came witli winch the purohase- 
money was paid. In the absence of evidence that t o 
iunior member had not separate funds or U^c 

nropertv in <iuestion wms purchased with monej 
belon^in" to him. tlie presumption is clear and 
decisive that it was ncqnireil by the ^cad of the 
familv inthename of the junior member and that i 
w.as not the self-acquired property of the junior 
member This presumption applied equallj ^ 

Properly acquired, nature of—Pre- 

sumution — Property purchased by joint family 
-\lorZoe of purchased and ancestral property 
,r nZchaseT--Suit by purchaser to enforce mortgage 
'lEuiX members If family for declaratton that 
mortaaoe shall not affect ancestral propertySubse- 

gueni sin challenging !^°''^^chdlPncednir 

Id property, whether mainlatnable-Ciul Ptocedute 
Where ‘if i^ found^tl.at a jJint' Hindu finnily was 

Srrftem waa 

the self-acquired property of a particular mernber of 
[he family lies upon the person who makes tlie as- 

“"c'irUin property was purchased by a joi«t Hindu 
famUy and the consideration tor tlie sale was paid 
bv the eiecution of a mortgafre in respect of the 

nropertv purchased as well as of a certain portion of 

Sstml property belonging to the family. I ha 
t^mlor Biibsequentlv obtained a decree tor sale on foot 
If Ms mor^^age, but before the property could be 
brougiit to side some members of tlie family brought 
« s ft for a declaration that the mortgage and the 
lefrce obtained on its basis were not binding on them 
fills thev affected the portion of tho ancestral 
fllrtf of the family imduded in tlie mortgage. This 
wS decreed and the purchased proj^rty was sob! 
in execution of the mortgage-decree. The plaintifTs 
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tlicreupon anuthor suit fora 'Irclarat inn that 

tlie i)urcluisod property was joint family property and 
that tho iuorlgap:e anrl sale in execution of tlic mort- 
gage-decree were invalid and were not binding uj on 
the plaintiffs: 

Held, (1) that in view of the fact that tlie i)laintift’s 
wanted a declaration that the properly juirehased, in 
consideration for whioii tlie mortgage was granted, 
was joint family property, the mortgage was bind- 
ing on them; 

(2) that the jilaintiffs liaving failed in the previous 
suit to ask for any relief concerning tlie mortgage so 
far as it alTectcd tlie purchased propert}-, their present 
suit was barred by the j-rovisions of r. 2 of (). II of 
the C. P. C. O AnuAiuAT Sisc.h v. P.\c,iioi;n-dar Pap.tmi 
Sajiai, 3 (). W. X. 10; A. 1. K. 1!)2(5 Oudh 77; 13 P L J 
37 976 

—-Maintenance — Self-acf|uired proiierty. whe- 
ther lialde. .Sec lIiNM Law (Iirr 476 


Marriage— Asura fcnn—l^ayment to hride'a 

pure Ills for expenses of nmrrinije, effector. 

Wliere among a particular class of j.eople it is 
customary for the bridegri«)nrs i^arty to make a pay- 
ment to the jiarents of the briile to enable them to 
meet a substantial jmrt of the exj»enses of the 
marriage, the marriage must be held to l)e in the nsuni 
form though the liride's father s| ends the whole 
amount thus received on tlie expens(*s of tlie mar- 
riage. M Samt A.sari r. Ananchi Ammai., 22 L. \V. .1(;2- 
4!) M. L. J.551; A. 1. K. 1020 Mad. 37 56i 


Partition — Presumption of jointness - • 

.Separation of some members, effect of— Definition 
of shares in revenue jni pers—Se pnralc dealings with 
proiierty. 

A Hindu family is presumed to be joint until tlie 
contrary is established, but tlie presumption grows 
weaker as the relationship heeomes more distant and 
tlie branches multijtly. Put no such presumption 
arises where it is established tliat before the institution 
of the suit one or more members of the family had 
already separated. 

A member of a joint Hindu family may separate 
himself from the other members of the joint family, 
and would on siicli separation be entitled to have a 
share in the property of the joint family ascertained 
and partitioned olT for him, ►nit the remaining co- 
parceners without any special agreement between 
themselves may continue to be co-parceners and to 
enjoy as members of a joint family wliat may remain 
after such a partition of the joint family property is 
made, or live separately from each other. 

The definition of shares in revenue papers by itself 
affords very slight indication of a separation-^in a 
Hindu family, such entries are usually made in the 
Kevenue Records by those responsible for their pre-. 
paration to make the record definite and precise. 
The acquisition of some property in the name of one 
member of the family, and of other property in the 
name of another member would similarly be incon- 
clusive, but where there is a long series of dealings by 
the ditfsrent members of the family independently of 
each other, the same considerations would not be 
applicable. A Ib\RHARi Lal v Pariiati 841 

Separation of one member — Pre- 
sumption as to others. 

When one member of a joint Hindu family 
separates, there is no presumption that the remaining 
members remain joint and an agreement to remain 
united or to re-unite must be proved. 


Hindu Law— contd. 

WJierc on the soparatiun of one member, the shares 
of other memb -rs also are delined in the partition 
deed, the legal inference is tliat the latter are to hold the 
jiroperty allotted to them in those shares as separate 
owners. L 'I’irkma Mal r. Gurji Mal, 1 L. C. 390 571 

Religious endowment. See C. P. C., 1908, 

s. !I2 924 

Succession— Nomination of successoi' 

Sliebait, power of. 

In the absence of any terms regulating succession in 
the trust deed, if any, or the usage of the institution, 
tlie management of a Hindu religious endowment 
l asses by ordinary rules of inheritance, unless such 
devolution is oppovsed to the inirpose of the trust, and 
the .shebait or manager is incompetent to nominate a 
successor bv W'ill. L Sham I)i:vi v. Ram Nath, 1 L. C. 
431 465 

Temple -Trustee, poivers of - License 

to erect iiandal, permanent, whether can be granted-^ 
. [ <l re rse po.^jiession. 

The trustee of a temple has no power to issue a 
permanent license to put u]i a pandal on lands be- 
longing to the temjile. No question of adverse pos- 
se.«sion arises in a ca.':e wdiere a person erects a 
pandal over temple property, after applying for and 
obtaining permission from the trustees to do so. M 
MAktNUANTi HAMAsr.trHARVfLr V. Pi'DH’Uor.u Brent 
Mast.arao. 22 L. \V. -185; A. 1. R. 1925 Mad. 1279 565 

Widow, alienation by Necessity — Burden 

of proof —Hnipiiry by creditor, scope and extent of 
-Amount of loan in excess of necessity, effect of 
Procedure — Interest, high rate of. 

A jierson taking a mortgage from a Hindu widow 
of property forming part of the estate of her deceased 
husband must prove that legal necessity existed for, 
the transfer or that he made proper and 6a7ia fide 
enquiries as to the existence of such necessity and 
satisHed himself by all reasonable means as to its 
existence. He is not, however, bound to see to the 
application of the money borrow'cd by the widow pro- 
vided the money was lent for legal necessity. The 
enquiry which he has to make is as to the existence 
of the necessity and also as to the debts which the 
widow has incurred for legal necessity and the amount 
the is in need of for meeting such necessity. In order 
so uphold the transaction the Court must be satisfied 
that legal necessity existed and that the sum lent was 
not unreasonably large. The transaction should be 
shown to be genuine and free from doubts of collu- 
sion between the creditor and the widow for raising a 
sum larger than is really needed. The interests of 
the reversioner should be protected but at the same 
time the w*idow should not be hampered by unreason- 
able restrictions in raising money when legal neces- 
sity exists. 

In cases where it is shown that the amount of the 
loan is in excess of that which the necessity justified, 
the Court should find whether the creditor knew or 
could liave knowm by means of enquiries then avail- 
able that the money was in excess of the necessity, 
and if the finding is in the affirmative then the Court 
should allow the reversioner to recover tlie property 
on payment of the sum really justified by the neces- 
sity. If, on the other hand, the finding of the C'' urt 
is in the negative the transaction should be upheld 
in its entirety. The mere fact, however, that the 
amount borrowed is to some extent larger than th*’ 
sum actually needed ought not to ^ itia e the trans- 
action. In the absence of fraud or collusion between 
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the widow and the creditor, wlicn the necessity for tiio 
loan is established, mere excess of the amount lent 
should not be held to vitiate the validity of the trans- 
saction. Where, however, the excess is dispropor Uon- 
atelv large, that itself is evidence of collusion and the 
Court should not uphold the transaction m such a 
case In a case where the Court finds that the neces- 
sity was inadequate for the entire loan, the reversioner 

should be put to terms. ^ 

Where it is found tliat the mam neccssit> foi ho 

loan was brought about by the wrongful act of the 
reversioner himself, he may not be heard to complain 
of the high rate of interest charged for tlie loan, moie 
especially when he makes no attempt to show that 
money was available to the widow at a lower lato 
of interest than is charged in the bond. C l auaimusai' 
Saw i>. Mauhl’ Sudas (fiiu, 42 C. h. J. -0.), .10 C. . 

N. 201; A. I. U. 1926 Cal. 28:i 

Widow, alienation by — Necessity - Burden of 

pyoof — Consent of reversioners - Presumption. 

It is for an alienee from a Himlu widow to pioye 
circumstances which would amount to necessi > 
under the Hindu Law justifying the alienation. \i he 
is unable to prove such circumstances he must at 
least prove that he made bona fide enquiries and 
sUilised himself that such circumstances existed which 
would amount to a necessity under the llimlu Law . it 
he is unable to prove such circumslances or to pun e 
that he made snchbonafide empnries, the proof that 
the nearest reversioners consented to the transaction 
in prinia facie, evidence or presumptive prool that 
such circumstances exisUMl as would make the tians- 
action one binding on the reversion. It is open to 
the reversioners to rebut the presumption by adduc- 
ing evidence, as like all presumptions it is ha de to no, 
displaced bv proof of facts. But so long as the » 
sion^ers do 'not adduce any evidence as 
actual purpose of the alienation to the 
the alienee, the presumption would be quite sutln icnt 
to enable the Court to give a decree in favoui of the 

*^^Tus^not necessary that the purpose of 
should be mentioned in the document. 
law requires is that the alienee should 

ence of circumstances at the limited 

tion wasentered into, wdiich would justif> • 

owner in passing a full interest in the 
favour ;of the alienee, in ether words, which w ould 
entitle a limited owner to bind ilje reveision bj the 

alienation. M Ramasami Rkhdi r. ’ 

22 L. W. 513; (1925j M. W. N. 789; A. 1- H- B)26 Mach 

29 

, alienation by—Necesaity-paughterj^ 

Widowed sister of husband, 

chaser, if bound by widow's mis-manajement 

Pressing necessity. . nf n. 

The daughters marriage is a „£ tpe 

Hindu widow. The texts Bmiting are 

expenses to a fourth part of the fathei s * » 

not imperative but only directory. , Tsr.w«^r to 

The extent and limit of Hindu widows to 

dispose o£ her husbaad's estate “Pb"" 

circumstances of the dispositmn and .nemosition. 

sistent witl, the law regulating such disposal^. 

Uabts incurred by a Hindu ^ o£ 

tenanoo o£ her mother-in-law and 'r'<*;;Vrd s'* rrs ot 
her husband who were inamlained by him m b‘ ‘ 

time, are sufficient to jiistily a sale by the mdow. 


Hindu Law -contd. 

The pun-haser from a Himlu wi<low is not bound 
by anv previous act of mis-maii.'igement by t)ie widow 
so long as he is satisfied that tliore was iiressmg 
necessity for the sale. C Sailahala Dbhi'. I^aikuntiia 
KathHuose 

--- V^\tlo\N, alienation by -Subseuuent surrender 
to reversioner -Reversioner, irhether can question 

alienafion. , . , , , .i „i 

Where a reversioner ol)liun 3 the estate tluou^li 

surrender liv a Hindu widow or otl.er life-estate- 

holder he is not entitled during her lifetime to 

queslimi alienation.s made by her prior to the surrender. 

ICspeciallv where the surrender is eftected for the 

purpose of defeating alienees for consideration, the 

rule that till the swrrenderer dies, her acts cnniiot 

be questioned by the surrenderee, is a just and 

H«iiiitj\ble one. M Ni:i.aka.sti ScKDAKA.'^n a Row r. 

IvATi AEtv VivYAMMA, 18 M. 9:!3. 49 M. U j_. 266; il9j.)) 

M. W. N. 613; 22 L. ^\ . 3!)?': A. 1. U- 13-u Mad. l-hj 

, alienation by-^Reversioner remote, 

whether can challenge alienation. , •. 

A suit for declaration that a gift by a Hindu widow 
is void as against the reversionary heirs of her 
husband is coiiqietent only to the nearest prospective 
reversioner, and if a more distant relation 
sue he can only maintain his suit by showing that the 

nearer reversioner has luecluded hmiselfljy 
act or conduct from suing, or haBCollm cd 
widow, or has concurred m the act alleged to he 
wrongful. P C Hatf-H Singh r 555.“'?/^ 

J.'in;!.. R. 6 A. 

r.’c. oO; 27 b. O. 331; 29 C. ' 

L. J. 739; 22 L. W. 58; 52 I. A. 100 280 

, debt incurred by, ydief/ier binding 

on reveJ-sioners-Xee.essity, absence of. . 

A debt incurred by a Hindu widow which is no 
«?hown to have been incurred for legal necessity and 
which is not charged ui.on the property of lier deceas- 
ed husband in the hands of the widow', is not binding 
on the estate and a decree m re.spect of such a debt 
cannot be passed against the reversioners after the 
death [of the widow. O Chhotey Lai, i*. Ram Bal^ 

estate of, nature of— Gif t by widow 

■ -.‘Surrender in' favour of next reversioner-Rever- 

sioZr. udiether can recover gifted property during 

UfetiMe of widow. 1 -f* 

I'eV U-aimsIey. J - A Hindu widow can inake a gift 

of her husband's estate which would be valid during 
her own lifetime. ICven where tlie gift uses words of 
Inheritance it is a valid alienation for tlie term of tlie 
widow's lifi, and a reversioner «;oiild lie able, to attack 
llic gift as voidable only after the death of tlie widow. 
Vvhcrc the widow after making 1 he gift makes a sur- 
render of the entire eslate of her l„isb.and m favour of 
Uirnext reversioner, the act of surrender would no 
emUl" the reversioner to recover the proper^ gifted 

from the donee during the lifetime of the widow. 

ivr Pune J— For purposes not authorized under 
the HindS 'llw, a Hindu widow is entitled toiilicnato 
nroiierty which she inherited from lier husband or 
aiTpart thereof for a term which does not exceed the 
pedod during which she remains in the enjoyment of 

’'''\VhTre''tlm‘'w?dow piit8an end to the estate udiieh 

uarses to her by way of inheritance from her hiisbpd 
r surrender of her entire interest in the mhentecl 
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Inam — concld 


pn^perty to the next reversioner, the latter is entitled 
to recover any portion of the estate of the deceased 
improperly alienated by the widow even during the 
widow's lifetime. 

A person who is minded to enter into a business 
transaction with a Hindu widow must be taken to 
know the law and to be aware of the restricted powt-r 
of alienation which a Hindu widow possesses. C Pr.v- 
Fi'LLA K.\min'i Koy V. Bhabani Nath Roy. 52 C. 1018; 
A. 1. R. 1926 Cal. 121 897 

WidOW--Rei’e7-.'?jone7\'?. pos}tion nf~Svit to 

challenge act of 7eidoa>- Res judicata — Civil Proce- 
dure Code {Act V of PJi>S), s. II, V/. 

I'nder the Hindu Law the reversioners possc.ss in- 
dividually what is called a apes successionis, that i.s 
to .say, the bare po.ssibility of succeeding to tlie estate 
of the last owner incase tlie widow dies leaving any 
one of them surviving entitled to take immediate 
possession after her, unless the husband has left the 
power to her to adopt a son. But the spes is common 
to all the reversioners and so is the danger from anv 
act of the widow against the intere.sts of the rever- 
sioners. The right to sue to set a.side that common 
danger is given for reasons of policy and conveni- 
ence to the person, who. if the widow died at the 
moment, would take the estate. But the result of 
such a suit, favourable or otherwise, alTects the rever- 
sioners as a body and operates as res judicata in any 
subset|uent s\iit brought by any of the reversioners 
to challenge the act of the widow. Explanation VI to 
6. 11 of the C. P. C. covers a case of this kind and bars 
fresh litigation on the same cause of action, unless the 
previous litigation was collusive or was vitiated by 
fraud or laches on the i)art of the reversioner then 
suing in conducting the suit or in asserting his rever- 
sionarv right. P C Mata Prasad v. Nackshau JjAiiAi, 
3 O. \V. N. 1; A. I. R. 1025 P. C. 272; L. R. 6 A P. (.'. 
195: 28 O. C. 352; 21 A. L. J. 1; 43 C. L. J. 51; (1020) 
M. W. N. 83; 47 A. 883; 50 M. L. J. 18; 13 O. L. J. 19; 
52 I. A. 398 (P. C.) 370 

— - - Will by undivided father — Bequest to dau- 
ghter- Consent of sons. 

A member of an undivided Hindu family has no 
power to devise ])roperty by Will. 

A father in a joint Hindu family can. however, but 
only with the consent of his adult sons and with the 
consent of his relations who may bo interested in his 
minor sons, bequeath a portion of his ancestral pro- 
perty to his daughter provided the portion is reason- 
able in extent. M Thayammal v. Perumal Chf.ttv. 49 
M. L. J. 734; A I. R. 19 6 Mad. 281 914 

Identification, parade, value of. See Cri.\iin*al 
TRIAL 954 

Inam— Devadayam land, whether alienable. 

Devadayam lands granted for the performance of a 
definite service, for instance, to chant hymns in a 
temple, are inalienable. M Lo.mada Pedda Bucbayva 
V. Satiiipali Kayamma, 22 L. W. 225; A. I. R. 1925 
Mad. 1046 6 6 6 

Karnam sendee inam — Enfranchisement, 

effect of — Re-grant — Grant to stranger — Office-holder, 
nghts of. 

The enfranchisement of a service tnam operates as 
a re-grant. 

There is no presumption that an enfranchisement of 
a service inam land operates for the benefit of the 
oflice-holder. Where the title-deed is granted not to 
the holder of the office but to a stranger, the latter 
alone acquires title under the grant. 


The enfranchisement amounts to a re-grant and 
Ciovernmeut can do what they like wdtli tlie land 
when they are re-granting it. M Ramakrishn'ayya ?•. 
Pitcuavya, 48 M. L. J. 500; 21 L. W. 474;a925j M. W. 
N. 480. A. T. R. 1925 Mad. 726 165 

Karnam service inam, enfranchisement of, 

effect of — Title as against strangers — Adverse posses- 
sion-^Prescriptinn against Government, proof of . 
Aijling and Odgers, JJ. — The grant of a title-deed at 
the enfranchisement of a seivice inam, unlike the 
case of a personal inam, constitutes a fresh root of 
title in the grantee good as against all the world. It 
cxlinguislies tlie claims not only of the members of 
the family of the grantee but of strangers as well. 

Wliere. however, an outsider claims an enfranchised 
service inam it would be open to liim to show either 
that there was no inam at all liable to resumption 
or that he had hy prescription acquired a title to 
tlie jiroperly, good, not only as against the service 
holder, but also against (Jovemment, so that (iovern- 
ment's power of disposition was lost, and that the 
enfranchisement was ultra vir-es. In the latter case he 
would be bound to prove adverse possession for 60 
years. 

Phillips and Odgers, •/./. — To prove adverse posses- 
sion for 60 year.s as against Government, it is not 
sufficient to prove possession f(tr a long period, but 
possession for the whole period of 69 years must be 
affirmatively proved. M Krish.va Sastri v. Si.sgara- 
vKLi- Mcdaliar, (1925mM W. N. 218; 18 M. L. J. 470; 
A. I. R. 1925 Mad. 7t0: 48 M. 570 130 


Income-tax Stock, fall in price of— Loss, calcula- 
tion of, on fallen price— Opening price for next year, 

fixing of — Profit and loss. 

An income-tax nssessee had a large stock of piece- 
goods at the beginning of 1921 which he had bought 
at Rs. 13-H per piece. At the end of the year the 
value of these goods fell in the market to Its. 6 per 
piece. In submitting his statement to the Income- 
tax Authorities for the year April 1921 to March 1922, 
he took into accoimt the fall in price in the market 
for the whole stock in calculating his loss for the year 
though he had not sold the whole of it. Ho treated 
the remaining stock in his hand at the end of the year 
as being worth only Rs. 6 a piece and on that footing 
estimated his loss. In the next year instead of taking 
that stock as being worth Rs. 6 at which he valued it 
the day previous to the beginning of tlie j’ear, he 
valued it at Rs. 13-8 again and on that footing he 
estimated his loss. On a question arising whether he 
was entitled to do so : 

Held, that the assessee, having elected in the pre- 
vious year to value his stcck at the market price of 
Rs. 6 a piece for the purpose of showing his trade loss 
during that year, was not entitled in the succeeding 
year to revert to the purchase price figure as repre- 
senting the value of the goods, but was bound by tlic 
market price wdiich he had fixed and been assessed on 
in the previous year, unless he could show that he 
made a mistake as to the market-value, and that he 
was, therefore, bound to put only Rs. 6 as the oj^n- 
ing value of the stock for the second year. M (."W* 
Missio.vER OF Income-Tax v. Chengalvaraya 
49 M. L. J. 425; 48 M. 836; A. I. R, 1925 Mad. 1242 1 3 / 


Income Tax Act X! of 1922), s. 9 (1) (7 

furnished and ready for occupation, whether racu»f 
Where a person who owns a house keeps it furnisr.f 
and ready for his own occupation or for the occvpalH-n 
of his guests, the house cannot be said to hate he«n 
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vacAiU during n particular year within tin* ineaning 
of 8. 9 (1) (7) of the Income Tax Act merely because 
it was not actually occupied by the owner or by his 
guests at any time during that year. The owner must 
b -5 deemed to be inoccupation of the bouse and is 
liable to be assessed in respect of the house. M 
Commissioxer of Income Tax 

Chasdr.^ 22 1.. \V. 822. 50 M. h. J. 63; A I. K. 102h 
Mad. 287; -19^1.22 

S. \2—Jhaina Water Supply Act 7 

Wilt) $. L.5-— Bihar and Orissa Miyiing Settlement Act 

(/r of 1920) s. 2S — Income derived from royalties on 
mbting leases, assessment of~Cesses and rates, 
amninit of, whether to be clediictcd. 

In arriving at the taxable income 
assesses as the owner of royalties under mming leases 
theassessee is not entitled to deduct cesses ^ ^ 

imposed upon lumas the owner 
under the Jharia Water Supply Aot and the 
Orissa Mining Settlement Act. ' a S ][ 

MIS3I0NER V. SHIVaPR.ASAD SlNOH, I 1 at. /0-, A- i n. 

1926 Pat. 109 

- S. 13- /iicome, what is— Accounts, method of 


— Entries in hooks of account, value of. 

For the purpose of calculating the prnlits ()t a 
business under the Income Tax Act mere «'ntnes in 
books of account are not by themselves <*nnclusi\ ... 

includes sums which though not ''‘sessee 

liave become due in such a manner that the »■ ^s.st e 

could at his will and pleasure receive them foi le 

investment or otherwise. hv 

The method of accounting regularly 
an assessee for the purpose of h.s husmess shouM 

reflect his true income, profits and 
not. the Taxing Officer must fiml 
of the assessee as income-tax is 
profits and gains and not t>n imaginary 
do not represent the true income of the 

Pandurang Kamchandr.a V ^ QSO 

Tax. 21 N. L. K. 175; A I. U- 1926 Nag. 180 980 

s, 29— Notice of demand, when must be issued 

—Notice issued J4 months after year of assessment. 

No 'period is prescribed in the 

within which a notice . '**''^®* , • ' K^,™er 

Act must be issued. Such a notice 
be issued within a reasonable time. A - 

nearly 11 months after the expiration ^ 

respect of which Rajesdra 

sV-DeHherfte’omisno,. (o assess property 

ou;ini 7 (o erroneous construction of 
vision-Properiy. whether can be assessed m ttie 

esn roMhe Income Tax Act applies to a »se 

Where the Income Tax Officer has ^era ely adopt- 
ed an erroneous construction of a 1 . • 

Act and has thus failed to assess a pa^t^ular 

income, just as much as to a case '' oimnlv omitted 
considered the matter at all and 

an asaessible item from his view and from his assess 

“"%ere, therefore, an Income Tax Officer proeeedmg 

Upon an erroneous assumption afwess the 

is not liable to assessment ‘f^HS^vear 

income arising from such property in a particular >ear. 


Income Tax Act— conclJ 

such item is liable to be assessed in respect of that 
year in the following year under s. 31 of the Act. 

M Commissioner OF Income Tax, aMauras v. Krishna 
(’iLWDRA. 22 L. W. 822; 50 M. L. J. 63; A. I. R. 192R 
Mad. 287; 19 M. 22 940 

S. 66 - Interpretation of entries, whether 

question of law— Reference to High Court. 

What constitutes receipts for the purposes of the 
Income Tax Act is a question of law and not a 
question of fact. The (piestion whether particular 
entries on the credit side in a profit and loss account 
constitute income or not, nhen there is no dispute in 
regard to tlie meaning of the entries and llie circum- 
stanees under which they were made, is, therefore, a 
(luestion of huv ndlhin llie moaning of aS. GO of tlie 
Income Tax Act. 

The proper legal eflect of a proved fact is a ques- 
tion of law. N Panolrang Kamciiandra v. ('ommis- 
siONER OF Income Tax, 21 N. R. K. lio; A. I. R. 192(5 

Nag. 180 ,.980 

S.66—Referenceon mandamus application, 

iorm of. 

Per Krishnan, J . — On an application for mandamu.s 
to the High Court to direct the Commissioner for 
income-tax to state a case for the opinion of the High 
Court, the question should l.e so framed as to leave to 
tlie Court which afterwards liears the reference to 
decide the matter on the facts stated by the Commis- 
sioner of income-tax. It must not be jnit in such a 
form that taking the hypothesis involved in it, it 
would he impo.ssible to give any answer to it except in 
one M'av. M Commissioner of Income Tax v. Chengala- 
varaya CnEm', 19 M. L. J.423; 18 M.836: A. I. R. 

1925 Mad. 1212 137 

injunction. See Specific Relief Act, 1877, s. 

Insolvency— Receiver, position of-- Unsecured 
creditor, right of, to maintain application. 

Tlie proper person to take proceedings under the 
lufiolvency Act on behalf of the unsecured creditors 
is the Official Receiver or the Special Receiver whoso- 
ever is appointed. The Receiver represents all the un- 
secured creditors and an unsecured creditor cannot 
move the Court in insolvency unless tlie Receiver lias 
refused to act in the matter. 

Where a Receiver applies to the Insolvency Court 
to stop a sale of the insolvents property and the 
Court refuses the application, it is not competent to 
an unsecured creditor of tlie insolvent to maintain a 
fresh application for the same relief. M Ponnuswami 
NaICKER l'. SrORAMANIA ClIETTIAB, 22 L. ^V. 101; A- 1. 
R. 1925 Mad. 1216 460 

Insurance, marine— Time policy- Warranty of sea- 
worthiness— Premium, non-payment of— Suit to 
recover losses, maintainability of. 

On a time policy of marine insurance there is no 

warranty of seaworthiness. 

The non-payment of the premium duo under a 
policy of marine in8uranc.e affords no defence to the 
underwriter in auswer to a suit by the assured tc 
recover losses B Ramciianpra Rauvallabh v. Oomtibai, 
27 Bom. L. K. 3 310; A. I. K. 1926 Bom. 82 419 

Interest, suit for, nature of. 

A suit to recover a specific sum of money with ac- 
cumulated interest cannot be deemed to be a suit for 
nn ac'^tount. M Thayammal V. Pkrumal Ciirttv, 4U 
M. h. J. 731; A. I. R. 1926 Mad. 281 914 
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Interpretation -f the law. See Cr. P. C.. 1>98 a 

, 99 

Interpretation of Statutes — Con rlictinp construc- 
tions, preference between. 

Of two alternative constructions of the provisions of 
a Statute wiiich are both possible, the one which does 
not lead to absurdity should be acce]>ted especially 
when such construction is most in accordance with 
the intention of the Le^ri3Iatlu•e so far as it can be 
^fathered from the provisions of the Act taken as a 
whole. S Dost Mahomed v. Moiian'das Lalchand 573 

Constructio7i of Statute in previous jurlQuient, 

whether precedent. 

An interpretation of a Statute directly necessitated 
in order to a])ply its provisions to the facts of a case 
cannot be described as obiter dictum merely because 
it involves reference to facts other than those before 
the Court. C Ja(;.vt Chandra HHAir-vniARVYA r. (ii-nny 
Hajek Ahmed, ;10 C. \V. N. 11; A. I. li. 102G Cal. 271; 5:1 
C. 211 824 

Penial Statute. 

A penal Statute must be constnied strictly, that is 
to say, the Court must see that the thing cliarged as 
an olTence is within the plain meaning of the words 
used and must not strain the words on any notion 
that there has been a slip or that the thing is so 
clearly within the mischief that it must have been 
intended to be included and would have been in- 
cluded if thoiight of. On the other hand, the person 
chargefi has a right to say that the thing charged, 
although within the wortls, is not within the spirit 
of the enactment. Put where the thing is brought 
within the words and within the spirit, a penal en- 
actment must be construed, like any other instrument, 
according to the fair common sense meaning of the 
language used, and the Court is not to liiid or make 
any doubt or ambiguity in the language of a penal 
Statute where such doubt or ambiguity would clearly 
not be found or made in the same language in 

anv other instrument. 

% 

What the Legislature intended to be done or not to 
be done can only be legitimately ascertained from 
what it has chosen to enact, either in express words 
or by reasonable and necessary implication. B 
Camadia V. Emi'eror, 27 Rom. L. K. H05; 27 Cr. L. J. 
165; A. I. R, 1926 Bom. 57 949 

Retrospective operation. 

Vested rights xireviously acquired cannot be taken 
away by subsequent legislation unless the latter is 
expressly retrospective. N At.ma Ua.m v. Bhagwat, 8N 
L. J. 175; A. I. R. 1925 Kag. 117 216 

Jurisdiction— Con5e?it, whether can exclude juris- 
diction. 

An agreement by the plaintiff that a certain Court 
has not jurisdiction to entertain his suit is not suffici- 
ent to oust the jurisdiction of that Court, though it 
may be a ground for conipeusatirxg the defendant in 
costs for proceedings taken with the consent of the 
plaintiff. O Gurucharan r. Kiiagesar 108 

Jurisdiction of Civil Court, See C. P. Land 
Revenue Act, 1917, ss. 107, 1U8 t4', 220 304 

Jurisdiction of Court— Damai 7 es, whether can he 
awarded in excess of pecuniary jurisdiction. 

A Court has no jurisdiction to award damages in 
excess of its pecuniary jurisdiction. C Nabinchandra 
Dhar V. Abdul Gafur 436 

— See Madras Estates Land Act, 190S, s. 131 

264 

See Madras Revenue Recovery Act, 1864, 

6. 58 82 


Jurisdiction of Civil and Revenue Courts. See 
Oi DH Rent Act, 1880, s. 3 (10) 927 

Jurisdiction of Revenue Courts. See Madras 
I’ isT.vTEs Land Act, 1908, Sen. A, Art 8 280 

Land acquisition— of toka lands — Re- 
assessment, liability to— Compensation, detennination 

of- 

To acquire a i)iece of land under the Land Acquisi- 
tion Act is not necessarily the same thing as to 
purchase the right of fee simple to it. but means the 
])urchase of such interest as clogs the right of Govern- 
ment to use it for any purpose they like. Where, 
therefore. Government has no j)ro])rietary interest in 
the lajid to be acquir'^d but has only a right to levy 
assessment, with the additional riglit to increase the 
assessment according to certain cfmditions, the laud 
can be notified for ae juisition and the market-value 
of ilie free-hold can be ascertained under the Act, 
whereupon the value of the tenant's riglit can be 
determined and the balance of the compensation 
money han<ied back fri Government. 

When a plot of toica land which is liable to be re- 
assessed by the Government after some years is pro- 
posed to he acquired compulsorily, the only question 
to he (leterinimMl for the purpose of awarding com- 
pensation to the tenant is what j>ropt)rtU)n of the 
rack rent of the lan<l would be taken by the Govern- 
ment on a re-asscssrnent. The detennination of this 
question is a matter of speculaticn Imt the Court 
i> entitled to presume tlint the Government would 
(leal fairly with tlie tenant in occupation who lias been 
plying a comparatively insignilicant rent. B Moos 
r Go\EUNitHNT OF BoMDAY, 27 Bum. L. R. 1237 ; A. I. R 
1926 Bom. 47 357 

Valuation of large plot of land— Market- 


value, ascertainment of — Procedui'e. 

Wliere a large area of land is proposed to be 
acquired in a neigiibourhood where there are only 
scattered buildings aiul nothing in the nature of a 
regular residential settlement, although persons have 
accpiircd here and tliere a few small jdots fronting on 
tlie road either for speculatitm or for the purpose of 
putting up buildings of a residential character, it is 
impossible to fix the value of various portions of the 
plot proposed to be acquired at dilTerent rates on 
anything approaching an accurate basis. The only 
way in which the market-value of the plot can be 
arrived at in such a case is to judge from other sales 
what the whole land would have been likely to 
realize in the market at the time of the proposed 
acquisition. In determining the market-value of the 
whole plot the Court slioulcl not proceed by determin- 
ing the value of the front land separately and then 
dividing the interior land into separate portions and 
valuing them again at different rates. B Collector 

Ramchandra Harishchanpra, 27 Bom. L. R 1276: A. 
I. R. 1926 Bom. 44 300 

Landlord and tenant— Abandonment— Xon-pay- 

ment of rent, effect of. 

The question whether there has been an abandi'n- 
ment of his holding by a tenant is primarily a 
question of fact depending on a number of circum- 
stances to be proved in each case. Mere non-payment 
of rent is not sufficient for establishing abandonment 
of a jote by a raiyat. That fact, however, when taken 
with other circumstances may enable the Court to come 
to a conclusion one way or the other according fo the 
circumstances of a particular case. C 
Moharamdi V . Sheikh Asm.m 
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ConstnLCtion of document- Lease— I erma- 

nent tenancy — Covenant vestnclino transfer, effect of. 
Where a permanent tenancy at a lixed rate ot rent 
is created hut there is a clause in the ease that the 
tenant would have no right to alienate his interest m 
the land held under the lease, the covenant restnet- 
ing the transferability of the tenants interest is 

inoperative in the absence of a clause 
in the event of a breach of the covenant. C 
Nath Chattbrjef. v . Moheshata Df.hi 

Death of miynt— Recognition by huidlord of 

some heirs of deceased tenant^ effect of buii 
rent against recorded tenants, whether maintainable. 

On the death ofaraji/«t it is the duty of the land- 
lord to recognize all the heirs of the decease.l tenant 
as representing the whole body of the tenants, it 
however, also the duty of the heirs of the raiyal to 
appear before the landlord and gel themselves lecoid- 
ed as tenants in the place of the deceased lennnh 
It is usual that on the death of a Muhammadan 
only the sons who are in po.ssessioii of the holding, 
seek recognition from the landlord a.s ' 

lives of the deceased raiyat, the daughteis ha\ino 

man-ied into different families and having left the 

village not caring to possess their shares 
ing and to make themselves liable for the 
In such a case the landlord is entitled ,i; ‘ 

his tenants those who take l>osses8iou of the holdmR 
and applv to be recorded as representing the decease 
rait/a( if the heirs who have been «<> rf or. ed 
and who are in possession go ‘ 

only recorded raiyats it does not « nf the 

afterwards to turn round and set up the iigld.s 

female heirs who have never f” * 

and have never cared to apply hefoie the < 

recognition as the heirs of 1 

a recognition by the landlord only of } • 

possession does not in any "'’^3' 

absent heirs, but until such heirs ^^^^ert their ^ 

the raiyats who have paid V f,„repd 

cannot refuse to pay the rent which the> 7 .i 

to pay on the ground that certain othei . . 

deceased raiiyat have not been recognizee 

antsofthe holding. C AniiAii Ch.vndka i * '556 
Abdul Kahman 

Death of tenarit- Tenancy recorded in name 

of some heirs of deceased, effect of— Decree fot 
obtained against recorded tenants. of the 

Tlie ciuestiou as to whether one her or ^ 

heirs of a deceased tenant represent the tenancy is 

primarily a question of fact. that 

Where a !-ai„at dies it very * *! P"'" 

the male members of the family are all p,,ncemed 
sent the tenancy. So far us 

they are recorded as tenants m the It^odloi ,vliolo 

The recorded tenants pay so^ 

holding and the landlord recognizes them "f ® j 
tenants of the holding so far as he is 

Such an arrangement docs 't If^they 

the right of the other heirs of the - / j 

are ignored they have a right |*‘„"aiord 

against the usurpers and may imtil that is 

record them also as joint tenants. £y,. 

done the landlord has a right aecree 

rent against the recorded tenants would have 

whuh the landlord obtains in such Y.'”*htaincd 

ahe character of a rent-decree ‘ 3 *®^ tenant, 

Igainst one or some of the bens . . . Kymid to 

the principle being that the laudloi 
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go beyond his books to liiid out who the tenants are. 
C, ScKMAS Shaikh Kazi V. Nafau Chandra Pal. A. I. 

1M‘)2G Mad.uK 7^8 

^ A’yeetaicnf—Wajib-ul-arz empowering land- 
lord to eject tenant on “qasur," i if ect of— Criminal 
comphiint by tenant againstlandlord, ndicther justifies 

ejectment. , 1 » 1 1 

A custoiu recorded wdjtb^ul^arz tliJit fi land- 

lord would be entitled to ejecta raiyal ii the latter 

was guilty of aiiv "gasur" cannot be enforced. 

If a tenant who has a grievance .against a laudlor 

fiUs a comphrint against the latter in a criminal 

ca<c his act cannot be considered as amounting to a 

'•gasur" making him liable to ejectment under such a 

clause in a wajib-iil-arz as the above. O .Moham.ma 

AyiLV. ShI'O Paksh 105 5 

ICruit trees, rent of— Burden of proof— Record 

of Rights, entmj in. . i . .1 

(h-dinarily a tenant has the right to cut, but tlie 

landlord has the right to appropriate the timber of 

trees Standing on the lioidiug of tlie tenant. In the 

absence of a special contract tii the contiaij, th 

landlord has no right at all in^tlie fruit of trees 

standing on tlie holding. 

In a suit to recover rent the onu.s is ujion the 
tenant to show that rent is not payable in resfiect of 
the land in suit. If the tenant proves that the holding 
is rent-free and the landlonl claims a share in the 
Droduce of fruit trees, the onus is shifted on to the 
landlord to sliow that there is a special contract by 
whicli rent is payable in respect of the fruit trees, 
pat Bhui’al Missir v . Sarhan Lal, A I. k. 19-o 

725 

— Inain lands — Ejectment suit — Kudivaram 


right, grant of - -Presumption — Burden of proof — 
Occupancy rights, acguisition of. 

lu considering the nature of un uuini j^rant, viz.f 
whether it was a grant of the melvaram only or h 
crant of both vielavararn and kudivaram, no presump- 
tion can be made in favour either of the grantee or 
of the cultiv.ator. lOach case must be considered on 

its own facts. . . ..^ . 1 • 

In a suit for ejectment the plaintifT must prove his 

riclit to eject the defendant. 

Jn a suit for ejectment of certain tenants from mam 
lands it was found that the defendants and their 
nredecessors-in-interest had been in possession of the 
suit lands from 1813 onwards and that tliey had been 
disoosing of their rights in the lands and dealing with 
them as if thev had a right of occupancy. There was 
no evidence to show that the original grantee of the 
hiam had himself been in occupation of the lands 

before the grant: 

Held that the burden lay upon the plaintifl to 
prove that he had the right to eject the defendants 
aud that in the absence of proof that the plamtilT 
owned the kudivaram rigid in the suit lands the de- 
femhints must be held to have acquired rights of 
occupancy and were consequently not liable to eject- 
mont M Pi'RiKARUPFA TiiEVAN I'. Aiyasars. 49 M. L. 
T 602: 22 h. W. 625; (1925) M. W. N. 621; A. I. It. 1926 
mj 1 136 1 0 2 7 

' Kabiilivat— Adornment-- Tdte of landloi’d, 

whether can he questioned- -Burden of proof . 

When either through ignoranc.e of the title of the 
landlord or by fraud in the matter of the execution 
of a kabuliyat, a tenant attorns to a landlord he is not 
iilu.cetlicr estopped from showing tliat the landlord 

Uud no title when the kabuHyat was executed or 
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r*ttornmcnt was made by payment of rent. The 
burden of establishing the landlord s want of title, 
however, lies upon the tenant. C Chfnc.tu Sark.\r v. 
jAHtRUDIUX Mo.s’pal 669 

Kabuliyat deso ibino boundaries of land 

leased —Land subsequently discovered to belong to 
landlord, not handed over to tenant — Rent, suspen- 
sion of — Abatemeyit of I'ent. 

Plaintiffs granted a lease to the defendant of tlieir 
interest in a certain mouza and the kabuliyat okg- 
euted by the defendants dcseribed the boundaries 
of the mouza. The defendants obtained possession 
of all the lands whicdi at the time of the execution of 
the kabuliyat, in the contemj'lation of the i)arties to 
the demise, formed part of the mouza and the rent 
was lixed on the basis of those boundaries. As a result 
o£ Settlement operations it was subsetpiently found 
that certain other lands also formed part of the mouza 
and that the plaintiffs had consequently an interest 
in those lands also. Plaintiffs thereupon began to 
recover rent from the })ersoii who was in possession of 
this portion of the land. In a suit by the plaintiffs 
to recover from the defendants the rent reserved in 
the A:a/>idii/af executed by the defendants, the defeml- 
ants contended that the rent had been suspended 
inasmuch as the plaintiffs had not been given posses- 
sion of the whole of the interest which the i)laintiffs 
possessed in the lands of the mouza : 

Held, that the defendants having been put in pos- 
session of the lands described in the kabuliyat in 
respect of which the rent mentioned in the kabuliyat 
was settled, no case of suspension or abatement of 
rent arose by reason of the fact that certain land was 
subsequently discovered to have formed part of the 
mouza in addition to tlie land leased to the defendants. 
C Binod IvrMAR Kay v. Kam Kishore Mistrv 686 
“Nij jote,” meaning of — Purchaser of perma- 
nent tenure, whether can build pei'manent structures 
— Appeal, second— Injunction granted on findings of 
fact, whether can be interfered with. 

The word “ai; jote" has a special significance in 
l^engal and means one's own cultivated land and 
includes a permanent tenure. 

A purchaser of a permanent tenure has the right to 
build permanent structures on the land comprised in 
the tenure. 

Where the grant or refusal of an injunction depends 
upon findings of fact the High Court will not in second 
appeal interfere with an order granting or refusing the 
injunction. C KiRXinAsn Dcuey v. Indian Iron & 
Steel Co., Ltd. 480 

Rent-decree, ex parte, agahist executor, whe- 
ther binding on legatee. 

An ex parte decree for rent obtained against the 
executor of an estate, which decides that the relation- 
ship of landlord and tenant subsists between the 
parties, is binding upon a legatee in the absence of 
proof of fraud, or of the fact that the estate was not 
properly represented by the executor in the previous 
suit on the ground that his capacity as an execu- 
tor had come to an end before that suit was brought, 
or that there has been a change of circumstances 
subsequent to the decree which has made the decree 
ineffectual. C Birendra Kath Royt. Anadi Prasanna 
I)UTTA 416 

for declaration of under-proprietary 

rights, dismissal of — Appeal by one of seieral^claim- 
ants — Decree in appeal, operation of — Treatment as 
under-proprietors, effect of. 
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% 

In 1870 certain holders of land brought a suit 
against the proprietor for a declaration that they were 
under-proprietors in respect of their holdings. The 
suits were decreed by the Assistant Settlement Officer 
but were dismissed on appeal by the Settlement 
Otficcr. Only one of the original claimants appealed 
to the 1‘inanoial Commissioner and in his case the 
Pinancial (’ommissioner set aside the order of the 
Settlement Otficcr and restored that of the As.sistant 
Settlement Officer. It was assumed, however, both by 
the Settlement Officers and by the parties that the 
decision of the Financial Commissioner had accorded 
the status of under-jiropriefors to all holders of land 
in the village who hehl under similar conditions to 
tliose whic'h had been dealt with by the Financial 
Commissioner in his order, and on the basis of this 
assumption even those claimants whose suits had been 
dismissed by tlie Settlement Officer and who had not 
ai)pealed to the Financial Commissioner ivere treated 
as under-proj»rietors in subsequent litigation with 
regard to the fixing of rent and in other respects : 

Held, that although the order of the Financial Com- 
missioner in the appeal preferred to him could not 
he said to have modified the Settlement Officer's 
decree dismissing the suits of the other claimants 
who had not appealed to the Financial Commissioner, 
yet as they were all treated in a manner as if that 
judgment governed their case also they must be held 
to have acquired the footing of under-proprietors. 

O Bipin Chandra Chater.ii v . Dawan Singh, 2 O. W. N. 
81)1; A. I. R. 1925 Oudh 732 121 

Tenancy by holding over, what constitutes. 

In order that a tenancy by holding over may be 
created or may exist, the tenant holding over after 
the expiry of the term of his leas© must be both in 
])osse6sion of tlie land and paying rent to the landlord 
for the land. C Ekauar Ali Sha v. Shkikh Alim 312 

Transfer by tenant — Adverse possession, 

when begins. 

Limitation does not run against the landlord wlien 
the original tenant continues payment of rent after 
the transfer of the holding by him. 

In order to make time run again.st the landlord there 
must be complete abandonment of the holding by the 
tenant and adverse possession by his transferee. C 
Jnanendra Nath Biswas v. Jooendra Nath Pal 191 

Landlord and Tenant Procedure Act (VIII of 
1869), S. 27 —Landlord and tenant — Suit for 
possession by tenant on basis of title— Denial of 
tenancy by landlord — Limitation. 

The summary remedy provided for a tenant in s. 27 of 
the Landlord and Tenant Procedure Act of 1869 corress- 
ponds to that provided in s. 9 of the Specific Relief 
Act for all classes of persons. It has no application 
loacase in which the plaintiff-tenant relies upon his 
title and seeks to recover possession upon the strength 
of that title and in which the defendant denies that 
title. 

Where a tenant seeks to recover jwssession of a plot 
of land on the allegation that he is a tenant of the 
defendant in respect of that plot and the defendant 
denies such tenancy, the suit is governed by the 
ordinary Law of Limitation and not by s. 27 of the 
Landlord and Tenant Procedure Act of 1869. C 
Gobinda Chandra Chakravarty r. Prakash Nath 677 

Lease, evidence of — Acceptance of rent, efeet of — 
Rent collector, acceptance of rent by, value of. 

If an owner of land accepts money from a person 
who is in occupancy of that land aa the rent of thi 
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land knowing that it is paid to him as the rent of 
such land, such acceptance is good evidence that he 
has already given the payer a lease of that land oi 
gives it to him at that moment and agrees that ho 
shall be considered to have held it during the period 
for which the rent is paid. The acceptance of rent, 
however by a person who is emi)loyed merely to 
collect rents and has no power to grant a lease is no 
evidence of the granting of a lease whicli "'‘J^ld he 

he landlord. N Jairam v. Lax.man, o 1^- 


general index. 


1119 


Lease --concld. 

that the injury vliich is apprehended will be either 
contiiiuousor frequently repeated or very serious. 
Pat Midnapur Zkmindauy Co. v. Kam Kanai 
I>ro t 1 ‘J:?o) Tat. <^51; 7 P. L. T, 188; 5 Pat. 80; J- 
10::G Pat. 130 

included in lease, whether actually 


binding on the 
J.211; A. I.U. 1920 Kag. G 


971 


ior term of years— Covenant for renewal 


demised- Test- Intention. , . # . i i • i ic 

The mere fact that a certain plot of land which is 
in actual existence is comprised m an agreement of 
tenancy is not c.mclusive tliat there was a genuiiio 
letting of that plot or that it was the intention of 
the parties that the plot should he included in the 
4 l<.mise Tlic real test in order to determine whether 
there was a demise (-f the plot is wlietlier there 
^vis a genuine intention on the part of the lessor 
tliat the lessee should be put in possession of the 


Mortgage by lessee— Mortgagee, whether entitled to 

demand renewal. , 

A lease for a term of years provided that after the 

expirvof the term the lessee would be entitled to a <'■«; > no CotixsELL r. .Sukl'm.iki 

rcMwal of the lease for a further period or ‘o V N 111 \ I K. l'.»2G Cal. 230; 53 C 11.5 

lease on the terms set out in the renewal c ause. Hkvi, .10 C. . iS n C -t- • 

Before the expiry of the term of the lease the lessee 

mortgaged his interest in the property and he, inoit- 

gage empowered the mortgagee to sublet the pi o- 

perly during the time that he was m possession i s 

the mortgagor himself might have done 
do all acts by using the name of the mort^asor 

without reference to him: . f 

ifeW, that the mortgagee was not assignee of 

the term created by the lease and that theie 
privity of contract between him and the lessor and 
that consequently the mortgagee 'viis not ^ 

demand a renewal of tlie lease. C Uenoi 
Gais r. Fanindra Nath Koy 


of mineral rights— Lessee, failure of to tvork 

mines, effect of~Constructive possession- Disposses- 
sion— Abandonment— 'Trespass, effect of- Injunction, 

suit for, maintainability of. . . 

The omission of an owner or lessee of mmeial ngnts 
to work the mines does not show that he is 
possession of the mines. The person in awio 
title to tho mines rests must be deemed to 
structive possession of the mines as an ov ner ‘ ’ 

ns the case iniglit be, and such constructive “ 

is a sufficient foundation for an action in t A- 
The mere failure hy a lessee of mineral J.® 

work the mines does not amount to an 
• of the lease. The mere fact that the lessor ‘ 

lease as having been surrendered does not in 5 ^ 

operate to the prejudice of the lessee unless t i - 
actuallj’^ takes possession of tho demised h 
retains possession for the statutory 
a trespasser enters upon such land and aftei 
the mine for a short period ^bandoiis possession, th 
lessee of the mines is restored to the 
in all respects which he occupied befoie the 

took place. . ^ 

The refusal of the lessor to recognize the title o 

the lessee does not amount to the rmri of 

les.scc from the land. "What is wanted on^ I I 

the lessor is a positive act of 4;mo 

enable him to invoke the doctrine as to --J 

In the absence of such positive act of ^^®P , "iryg 

the lessee may invoke the doctrme as to con 

posaeesion. Ho may for a time be dispcss “ • . 

when the trespasser abandons possession t . • j. 

in the same position in all respects as if n 

had taken place. , . « .^oHnin 

A permanent lessee of mineral rights i . . x; 
piece of land is entitled to obtain an . J 

against a trespasser, even if he '.l (jourt 

actual possession of tho land, if he salislics t 


417 

Letters Patent (Bom.), cl. ^2--Mortgagc suit, 

whether suit for land- Mortgage land and residence 
of defendants outside limits of origina jurisdiction 
-Suit, whether can be iiwtituted on Original bide 

of High Court. . 

A suit based on a mortgage of land outside he 

local limits of the ordinary original jurisdiction of the 
Hirrh Court claiming the usual mortgage-decree for 
sale oftlie m-opertv in default of payment is a suit 
fo land within the meaning of cl. 12 of the Letters 
Patent of the Bombay High Court If he defendants 
to such a suit reside outside the local limi s of sudi 
Lri.?Hiction the suit cannot be instituted on the 
Oiidna Sideofthe High Court. B India Simn-.ni.xg 
A v \\Vm-inoCo Li>. a. Climax Isdustiual bVNDicATK. 
27 Bom B K 1281; A. I. K. 1920 Bom. 1 847 

L<-tters patent (Cal.), cl. 10 -S’a/id(or-Pro- 

fessional misconduct— Detaching client from other 
Solicitor-Disciplinary jurisdiction. 

A Solicitor ought not to detach a client from another 

Solicitor during the period of liis retamer. 

Tt is not every reprehensible conduct on the 
nartofa Solicitor 'that amounts to that professional 
misconduct, which entails the serious result of being 
Ltrnek off the roll of Solicitors, suspended, or otherwise 
ripult witli bv the High Court, and in respect of applica- 
Bons unde/l. 10 of the Letters Patent the Court cannot 
c too careful in scrutinizing the materials upon wiiicii 
the jurisdiction of the Court is invoked. At all times 
is a serious matter and the machinery of the Court 
oucht not to be set in motion, except upon the clearest 
Ivhlence of professional misconduct. C In the matter 
0 / A "rrroRNKr. 52 C. 795; A. I. K. 1925 Cal. 1084 142 

q\ -\S— Order setting aside ex parte decree 

whether judgment-Appeal, whether lies. 

'I'he word “jinigment in c-1. Id of tho Letters 
Patent of the Calcutta High Court does not include 
every order made or every decision given by a Judge, 
Tven though it may be accompanied by a statement 
of the reasons which actuated the Judge in arriving 
at the decision. Whenever the question apses whe- 
TheV a particular order is or is not a “judgment 
within the meaning of cl. Id of the Letters Patent, 
il must bo decided with reference to tho particular 

facts of tho case and to the nature of the order. 

An order setting aside an ex parte decree is not 
o “iudement” within the meaning of cl. 15 of the 
Letters Patent and is consequently not open to appeal 
It is immaterial that the order further directs that 
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all proceeding's inexeciition taken in pursuance of 
the e.r parte decree should be set aside and that the 
attachment should be withdrawn. C Baldeodas Lohea 
r. SncncHi'RSDAS Goeska, 30 C. W. X. lOi; A. I.’ U. 
1921) Cal. 327 965 

— Cl. 36. See C. P. C.. 1008, s. 93 897 

Letters Patent (Mad.), cl. 13. See Presidency 
Small Catse Cocrts Act, lsS2, ss 39, 40 751 

cl. 1 5 - Oct/e?’ 7-efiisin(f to strike out allcjations 

in written statement, whether jmhjment— Appeal, 
whether lies. 

An order by a Judge silting on the Original Side of 
the High Court refusing to direct certain allegations 
in defendants' written statement t(< be struck out at 
the instance of the plaintiff, as being unnecessary and 
scandalous, is not a 'judgment' within the meaning 
of cl. 15 of the Letters Patent of the Madras High 
Court and conse(iuently is not appealable. M Sayan 
Dl’RGA Bai Ammal v. Uamanatma Kao, (1925) M. W. N. 
785; 49 M. L. J. 032; 22 L. W. 868 ; A. I. K. 192G Mad. 
64 566 

Cl. 39 - Cil'il P)’ocedu7r Code I'Acf C <>/ 

WDS), s. UHi—I nsolveiicy jurisdiction of lli<jli Court, 
order in — Appeal to Prinj Council, whether lies. 

In an insolvency matter (original or appellate\ an 
application for lca>\' to appeal to Privy Council against 
an order of the High Court lies under cl. 39 of the 
Letters Patent even if no such api)lication lies under 
s. 109 of the C. P. C. 

The words “on appeal" in cl. 30 of the Letters 
Patent mean the same tiling as “in appellate juris- 
diction." M Official Assignee of Rangoon v. Official 
Assignee of Madras, A. I. K. 1925 Mad. 243; 22 L. 
W. 3()2; 35 M. L T. 57 126 

Lien. See Transfer of Property Act, 1882, s. 55 
(4) (6) 917 

Limitation. 

See Bengal Tenancy Act, 1885, Sen. Ill, Art. G 

478 

See Trlst , 914 

Period of notice, deduction of — Civil Pro- 
cedure Code (Act V of lOOS), s. 80. 

In computing the period of limitation for a suit 
against the Government to recover assessment alleged 
to have been wrongly collected, the period of two 
months required for a notice under s. 80 of the C. P. 
C. must he deducted. M Echikan Charakara Kelu 

Nair r. Secretary of State for India, 49 M. L. J. 79; 
48 M. 58G; (1925) M. W. X. 815; 22 L. W. 762; A. I. 
K. 1925 Mad. 1134 82 

Limitation Act (IX of 1 908), s. 3. See C. P. C., 
1908, O. XXXIII. u. 10 302 

s. 5. See Limitation Act, 1908, Sen. 1. Art. 

168 158 

S, 5 — Appeal filed beyond time— Misconstruc- 
tion of order by appellant — Extension of time — 
Sujficient cause. 

Where an appeal is filed after the expiry of the 
period of limitation owing to the deliberate miscon- 
struction of the lower Court's order by the appellant, 
the appellant is not entitled to the indulgence of the 
Court under s. 5 of the Limitation Act. O Hasib-un- 
NiSA i'. Bishnath. a. I. R. 1926 Oudh 206; 13 O. L. J. 172 

867 

— SS. 5, 12 — Appeal, delay in fHiny— Copies 

delivered late owing to mistake of office — Extension 

of time. 


Limitation Act— contd. 

Wliere an appeal is filed beyond time owing to the 
fact that delivery of the necessary copies to the 
appellant is delayed as the result of the failure of 
the Copying Department to inform the appellant as 
to the date on which he must take delivery of the 
copies, the appellant is entitled to the indulgence of 
the Court under s. 5 of the Limitation Act. L Mada.n 
Singh v. Pcran Singh, 2 L. C. 131; 7 L. L. J. 595; A. 
I. K. 1926 Lah. 81 6 

SS. 5, 14 -Appeal, delay in filing — Extension 

of time — Delay, explanatioji of — Discretion of Court 
—Appeal, second, interference in. 

Where a partj’ is entitled to the exclusion of a 
certain period under the j)rovisions of s. 14 of the 
Limitation Act, it is not incumbent on him to explain 
any subsequent delay in instituting the proceeding 
provided that the proceeding is instituted within limi- 
tation after the exclusion of such period. Where, 
however, extension of limitation is prayed for under 
s. 5 of the Act on a ground analogous to that laid down 
in s. 11 of the Act, it is incumbent upon the party 
asking for the indulgence of the Court to explain the 
delay which has taken place between the termination 
of the period which is sought to be excluded and the 
presentation of the appeal or application. 

Where discretion has been exercised one way or 
the other by an Aj)j)olIatc Court under s. 5 of the 
Limitation Act, the High Court will not interfere with 
the exercise of such discretion in second appeal. A 
Ham Kup Agrahri v. Naik Ram 865 

S. 6. See Limitation Act, 1908, s. 29 563 

S. 6 (3). 5ee Contract Act. 1872, s. 64 758 

S. 10. See Trusts Act, 1832, s. 5 671 

S. 12 — Time requisite for obtaining copies — 

Due diligence — Sum not legally payable, delay 
payment of , effect of. • 

In calculating the time requisite for obtaining » 
copy of the judgment or decree appealed 
under s. 12 of the Limitation Act the 
consider whether the appellant has 
diligence, but by due diligence it should not no 
understood that a party should in order to obtain 
the necessary copies be ready and willing to pay an 
sums which are not legally leviable n»m- ® 

GaNOARAM GhANSHAMDAS V. GiRDHARIMAL 

s. 1 2— Wrong applicaion for copy of dea-ee-- 

Subsequent coin-ect application— Time, exclusion of. 

Judgment in a case was passed on 13lh oi ai ) • 
Copy was applied for on 2Gth May without me 
ing the date of the judgment H was ” 

29th with the unused stamp for the correct _ . • 
Another application for copy was put > ^ 

July with the same unused stamp, and the P/ 
granted on 10th July. Appeal was filed on -.4th Ju y. 
The limitation for the appeal was 30 da 3-8 : 

Held, that the time taken for the P'^eparation of *he 

copy was clearly from the 3rd of July 1° -DDcal 
and’ not from 26lh May to 10th July Si^H 

ivas beyond time. O Babu Lal v. Ramph 425 

application of— Hindu 

Partition suit— Claim for outstandings col 
one member— Previous litigation— ExcUm /.^ 

A’, a member of a Hindu family, . 4 R, 

partition on the footing that he wm adopted 

a deceased brother of his father. 5, a death. 

and his son r pleaded on the adoption 

disputed the share claimed end set up the 0 p 
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o£ V’to R. They also alleged that .1, the fatirer of 
*V. had been wrongly collecting certain specitied 

outstandings which in case of partition they insisted 

ou«ht to be brought by into the hotchpot. .1 
denied the existence of the alleged outstandings. 
The Trial Court found against the adoption and 
dismissed the suit, though there was a linding that 
A had to account for a few of the items mentioned 
by S and V. S filed an appeal; S and 1 put in a 
memorandum of objections but relating only to 
costs. The appeal and memorandum of objccuons 
were, however, dismissed. In a later suit by b 
more than 6 years from the date of the dismis^l 
of the suit and less than 3 years from the date of he 
decree of the Appellate Court, for partition of the 
family properties including the outstandings alleged 
t) have been collected by .1: . 

Held (1) that when A denied his liability m ics- 
pe 2 t of the outstandings alleged, there was a 
demand and refusal of the same by him from which 
time would have begun to run against the plamtih 

but for the pendency of the suit; i t v 

(2) that during the pendency of the appeal b> A 
and tlic memorandum of objections as to costs by 6 and 
V the latter were not prosecuting any claims in 
rjspect of the outstandings within the meaning 

of s. 11 of the Limitation Act; 

(3) that, therefore, the present suit, so fai as th 
outstnndinga collected by A were concerned, «as 

barred by limitation. . « „ 

Limitation is not suspended in respect ot a 

plaintiff's claim for the period 
engaged in litigation not m respect of the 
claim but about some connected matter. M 
ADSVX.V V. MuDDAN’A bUDBAS.NA. A. I. H 13-^ 

{ll)25)M.\V. N. 2U 

S. 14. See Limitation Act, lfl03, s. 5 86 5 

Right litigated in prior suit—Lxten- 

sion of limitation. 

In order to determine '^liether a plamtiR is cntil 
to claim the benefit of s. 11 of the 

the question to be considered is whether the ng 

which is sought to be enforced in the 
is the same as that which was 

suit. M AlayilKalathilKambil Achuthan V Kc 

BRATH Abdu, 21 L. W. 593; (192oj M. . N. 361. A L 
R. 1925 Mad. 675 

S. 19. Sec Stamp Act, 1899, Sen. I, 

S. ^0-Acknowl^dgment, 

addressed to Creditor-Mortgage- Recital m sale 

deed that mortgagi « in of the 

An acknowledgment of habihty under s lJ oi inc 

Limitation Act need not be addressed to the cieditor 

or to any one representing hini. . wirtrin-npe 

A recital in a sale-deed that there is a. 

subsisting on some of the properties ‘go 

deed amounts to an acknowledgment ■ 5^ct. 

within the meaning of s. 19 of 4 g 1 

C Azizar Rahman v. Ram Chandra 1 oddar 

3 . i9_AcfcTiou>iedf7me7ie by 

payment of debt --Endorsement simied by debtor on 

bond -Limitation, whether extended. , 

Partial payment of a debt due unoc 

accompanied by an liability 

debtor amounts to an acknowledgment |or 

under the bond and gives a fresh starting point 

Citation under e. 10 of the Limitation Act, 
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An acknowledgment by an agent cannot oxtoml 
the period of limitation milc'.s is antlionzed liy 
his principal to make it on his behalf. N K-uiiiua.i^ 

Cl OP I 

^g^AcknoiLdedijment—Statemciit that pay- 
ment has not been vmde as accounts hare not been 
.settled, effect of. 

V statement by a lessee tliat arrears of rent ha\c 
not been pai.l up for the sole reas.m that account.^ 
have nf)t been settled amounts loan aeknow ledgnient 

of liability within the meaning of s. Lt of I 
t on Act 60 as t.. save the bar of Inmtntion.^ M 
AuUNACHALAM CuKTITAU V. Ra-IESWAUA .SKTHI IMTl, U 

W. 195; A. 1 R. 1925 Mad. 12G0 333 

--Acknou'ledjinent, U'liut amounts to ■ 

Statement by judgmcnl-d>'htor that deore had been 
passed agahust him, udiether acknoirledument of 

subsisting liability. ,i ^ 

To constitute an acknowledgment within the mean- 
ing of .s. 19 of the Limitation Ad. it is not lu'cessary 
that the legal consequences that may tlow fi"m I ho 
obligation acknowledged should ho specilicd hut the 
acknowledgment must itself import that the person 
making the acknowledgment i.s tln-n umler au existing 
liability Such lial>ihly cannot be read mb) the 
statement which is relied upon as an acknowledgment 

^■'A^mere“sta”Jncnt of fact by n judgment-debtor 
that a decree had been passe«l against him on 
date for a certain amount, does not amount to .in 
acknowledgment that tlio decree still subsists and is 
capable of execution, so as to extend the period of 
limitation for the execution of the c eeree under s. 9 
of the limitation Act. M 

ACHETIUN V. KuNNAMBR.JTH 

M W. N. 361; A. I. K. 192oMad. Cuo 833 

2 e-Easement, right of— Customary ease- 
ment, proof of— Water of lank, user of, enjoyment of, 

^he o">je^ct^of the^^provisions of b. 26 lainita- 

tion Act is to make more easy the estahlishinent of 
rights of easement. The flection is remedial and 
neither prohibitory nor exhaustive and does not 
exclude or interfere with the modes of acquiring ease- 

open to a plaintiff in a suit for the establish- 
ment of rreasemeiit to show that he is entitled to a 

^ght which mav be of the nature of an easement 
aUhough not actilally within the strict meaning of the 

Ch^kravaTti,J.-WheTe a tank has existed for 
along time and the public have enjoyed the use of 
the w^ater of such tank, it is open to the Court to 
tirLume that the water of such tank was dedicated by 
fh^owner for public use. C Bhadadeb Chatterjkk ^ 
BiiL-sAN Chandra Mckherjee ' * 

s 26“ Easement^ Onus. ^ 

Cfiiition Act is on the person wljo asserts its e.ist. 

485 


once L Raja lUM v. Urij 

R. 42; A. I. R* 1925 Lah. 297 


3 29 — Amendment of 1922, scope of. effect 

L^nd Rlvenue Act (11 of 
1017) 8 * 160“Suit for village pjofts^Miiiontij 

Of pLintiff-I^xUmon of time, 
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Limitation Act -contd. 


Section 6 of the Limitation Act applies lo a suit 
for share of village profits by a minor plaintiff as 
provided by s, 160 of the C. P. Land Kevenue Act. 

The amendment of s. 29 of the Limitation Act in 
1922 did nnt restrict its scoj)e but extended it. I'nder 
the old s. 2!> none of the jirovisk-ns of the Limitation 
Act were aj plicable unless tliey wt-rc expressly in- 
cluded by the special or local Act. I nder the new 
s. 29 some of them are ai'plieahle without being 
expressly includeci unless they are exj ressly exckuied 
the list len. aim as before, apj-licabi' ci.ly’uhen they 
are exj jes ly iucluaed. N Ai.AMK) Kao* Lhatate r. 
J'AL.'.Ji Nak.'Aan 5 63 

Ceil. I, Art. 11A — Ciiii Proccduy-e Code 

(Acl • e, 4L O. A.\J, r. ho — .'jortyage 

Ui.ci lC—k ai-: t J ./OpCiLy ii.lIUuIi.J of ])c}i>\j)lS 

ctiiKi' iluiK iIkL'I ^oi‘ delitery of 

pos^Ci>i>:on, disnuni^ul of — iiuu to recoier possession — 
Limitaiiun. 

A mortgage-decree provided for the sale of the 
mortgagor s share in certain property. In execution 
of the decree, liowever, the wliole of the i)roperty 
including the interest of the other co-sharers was 
sold, and was purchased by the decree-holder himself. 
The latter applied for delivery of possession but his 
application was dismissed. More than a year after 
the date of the dismissal of his ajiplication he institut- 
ed a suit to recover possession ()f the mortgagor’s 
share in the property sold after effecting a partition of 
the property : 

Held, (1) that inasmuch as at the execution sale the 
mortgagor’s share alone passed to the decree-holder, 
the decree-holder's appliatioii for deliver}- of posses- 
sion of the whole of the property which he purported 
to purcluisc at the sale was bound to be dismissed and 
that, therefore, it was not necessary for the decree- 
holder to have the order dismissing his application set 
aside witliin a year from the date of the order; 

(2t that the present suit was consequently not 
barred l)y tlie provisions of Art. IIA of tich. 1 to the 
Limitation Act. M Muthu Piumvi r. ALAUARSA-Mt 
PiLLAi. 22 L. W. 663: M. W. N. 165; A. 1. K. 1926 

Mad. 232 961 

Art. 62. 5ec Limitation- Act, 1G05‘ 

t:CH. I, Art. 96 151 

Art. 89 — Principal and agent— Date 

fixed for settlement of accounts — Accoinits, suit for 
— Limitation, commencement of. 

Where a date is fixed between a principal and agent 
for the settlement of accounts, limitation fora suit for 
accounts by the principal against the agent begins to 
run from the date fixed and not from the date of the 
last transaction entered into by the agent on behalf of 
the principal. L Lakhmi Chand v. Firm Chajju M.\l- 
Katan Lal 487 

Arts, 96, 62 — Common 'mistake, 

money paid under — Limitation — Starting point. 

In a suit for damages for shortage in goods sold by 
the defendant to the plaintiff, the defendant cannot 
escape liability on the ground that the seller from 
whom he himself purchased the goods as being of full 
quantity had become insolvent, and that as he him- 
self had lost his chance of getting compensation for 
shortage from his seller, he should not be called upon 
to pay for shortage to his buyer. M Ramiah & Co. v. 
Sadasiva Mudaliar, 49 M. L. J. 228; 22 L. W. 341; 
(1925) M. W. N. 688; A. I. R. 1925 Mad. 1255; 48 M. 
V25 151 


= — Sch. I, Arts. 97, ^20--Execution of decree 

— Rateable disli-ibution — Property sold recoveredby 
third person — Suit to rvcover amount paid out to 
decree-holder — Limitation, commencement of. 

I laiiitiff obfoined a decree against one C, in exe- 
cution of which he put up for sale certain properties 
as belonging to C. The properties were purchased 
by tlie plaintiff. Defendand, who had also obtained a 
a( cree tor money against C, applied for rateable 
distribution of tlie tale-proceeds and obtained a 
ceitaiu portion of the purchase-money. Ca wife 
sub.sequenily obtained a decree lor possessicn of some 
of the properties which liad been sold in execution of 
the plaiiiiiff’s decree on the ground that the pro- 
jierlies belonged lb her and not to C. Jn a suit by 
the phiintifi to recover from the defendant a pro- 
portionate share of the price paid by the plaintiff 
for the properties which had been recovered by C’s 
wife: 

Held, that limitation for the suit began to run from 
the date of the decree in favour of C's wife and not 
from the date on which possession of the properties 
was actually taken by her in execution of her decree 
from the plaintiff. C Biraj Boyed v. Bejoy Sinha 
Dui.hl ria, 30 C. W. N. 79; A. 1. K. 1926 Cal. 297 768 


Art. 116 — Transfer of Property Act 

{IV of lS8d), s. 55 — Vendor and purchaser — Implied 
covenant for title— Decree against vendor by third 
person— Failure of coTvsideration — Limitation, 
operation of — Appeal by vendor, effect of. 

A suit for compensation for breach of express or 
implied covenant for title and quiet enjoyment in 
respect of a sale-deed executed after coming into 
force of the Transfer of Property Act is governed by 
Art. 116 of Sch. I to the Limitation Act. 

The statutory covenants under s. 55 (2), Transfer of 
Property Act, are attached to the transaction of the 
sale and not merely to the contract which precedes 
the sale. Therefore, contracts which are lo be con- 
tained in a sale-deed or such terms of contract which 
the law imports into a sale are contracts within the 
meaning of Art. 116 of Sch. 1 to the Limitation Act. 

Where the title of a vendor is found against him 
in a suit by a third person, the consideration for the 
sale fails and limitation runs against the purchaser 
from the date when the decree of the Court is given 
in favour of such third person. The date when the 
decree is confirmed in appeal and second appeal is 
immaterial. M Sin'gamani I’andithas v. AIcniradra 
Nain-ar, 49 M L. J. 668; 22 L. W. 701; A. I. R. 1926 Alad. 
255 514 


Arts. 116, 120. See C. P. C., 1908. 

S.47 338 

Art. 120. . 

See Limitation Act, 1908, Sch. I, Art. 97 768 

iSce Provincial Small Cause Courts Act, 188/, 
Sch. Jl, Art. 124 1032 

Art. 120- Deciaration of title, suit 


for— Limitation, commencement of. 

Liimitation for a suit for a declaration of title to ■ 
3 ix>perty commences from the date of the first denial 
)f plaintiff s title. Any aubaequent denial is o^y a 
•eiteration of the denial and not a fresh invasion giving 
i fresh cause of action. L Jaimal Singh v. Lhanr 
iiSGH, 1 L. C. 422 505 

Art 123, applicability of. 


Article 123 of Sch. I to the Limitation Act applies 
nly to cases in which the property sought to bew- 
Qvered is not only a legacy but is also sought to be 
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recovered as such from a person who is bound by law 
to pay such legacy, either because he ii the executor 
of the Will or otherwise represents the estate of the 
testator. C Sourab Biui v. Abbas Ali Biswas, A. I. K. 
1936 Cal. 180 725 

S Ch, I, Art. ^ 32 -Transfer of Property Act 


(IV of JS6’i), s. 54 — Mortyage of house— -Sale of 
house — House pulled down and materials utilized 
by vendee — Sale, whether of hnynoveable property 
— Liability of vendee — iSitit to enforce mortgage — 
Limitation.* 

A house which is built on a site with foundations 
laid in it is “immoveable property” within the mean- 
ing of Art. 133 of Sell. I to the Limitation Act. 

Where a house is sold for the purpose of enjoyment 
as a house with an option to pull it down if the vendee 
likes, the sale is a sale of immoveable property for 
the purposes of the Transfer of Property Act. 

In order to determine whether a sale is of move- 
able or immoveable property the Court must see in 
what state the property sold was at the time of the 
sale. What the parties intended should lie done 
with the property after the sale should not be taken 
into consideration in deciding whether the sale was 
of moveable property or of immoveable property. 

The mere fact that mortgaged property exists in a 
dilTerent shape from that in which it was at the time 
of the mortgage would not extinguish the mortgagee’s 
right against the property in its converted state, and 
if the person who has converted it has appropriated it 
to his own use, either in the shape of money, or in the 
shape of materials, ho would still be liable as a mort- 
gagor. 

Whore a vendee of a mortgaged house pulls down 
the house and utilizes the materials for other build- 
ings or otherwise deals with them, he cannot escape 
his liability in respect of the mortgage as vendee of 
the mortgaged property and the period of limitation 
for the enforcement of such liability is the usual 
period of limitation applicable to the case of a 
mortgage. The proper Article applicable to such a 
case is Art. 132 of Sch. 1 to the Limitation Act. M 
Kakauararti Pusnayya V. CniLAKAL.\i>L*i>i Veskatappa 

754 

Arts. 132, 148- -Mortgages, prior 
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trustee to whom property has b.^en conveyed in trust” 
within the meaning of Art. 131 of Sell. I to the Limita- 
tion Act. 

A suit bv a trustee of a Hindu temple to set aside 
a permanent lease of trust property by a preceding 
Irustej is governed by Art. 141 of Soh. 1 to the 
Limitation Act and the period i>f limitation runs not 
from the date of the permanent lease but from the 
date of the acces.sion of the plaintil’t trustee to hi.s 
olliee M (Iovinoa K.u) A\ergal v. ('uinsmthamiu 
Pjll.\i.- 11» M. L. J 610; (P)25) M. W N. b71; A. I. P. 
193G Mad. 19.3 377 

Sch. I, Art. ^42 —Ejectment suit based on 

dispossession — [^imitation— Harden of proof. 

Article 113 of Soh. J to the Limitation Act applies 
to a suit ill ejectment based on di.spossession by the 
defendant. In such a imso the burden lies on tlie. 
plnintih to prove that he was in po.ssession the 
properly in dispute witliin 13 years before the date 
of the suit. M KrpprsWAMi Mi'pai.iar v. (’uiikka- 
Lis<’. V M (.■!> vLiAR, 19 M. L. 3. 788; (1930) M. \\ . X.31; 
33 L, W. 173; A, I. U. 193G -Mad. 181 454 

Arts. 142, 144 -Ejectment suit — 


Tenancy, allegation of, not estublished -Hurdeyi of 

Where in a suit for ejectment on the allegation that 
the defendant took jiosscssion of the property m 
dispute, as the plaiutiH's tenant the allegation as to 
the tenancy of til? defendant is not made good. the. 
plaintillf is’eiititled to succeed on the strength of his 
titl 3 unless th* defendant i)roves that lie has been in 
aflverse possession of the prop.u ty for the statutory 
perittd In su-di a case it is not necessary for the 
plaintiff to prove tlial he has been in actual possession 
uf the i)roi)erty at snn.‘ p?ru)d within twelve years 
nrevioua to the commeueement of the suit. L Santa 
SiSGU r. Narain Singh, 3 L. 177 1047 

Art. 148. See Limit.ition Act, 1908. 


Sch. 1 Art. 133 719 

— Arts. 14 8, 134— 7’ra>w/cr of Pro- 


and subsequent — Suit by prior mortgagee without 
impleading puisne mortgagee — Decree— Purchase by 
prior mortgagee — Subsequent suit by puisne mortgagee 
without impleading prior mortgagee— P urchase. by 
puisne mortgagee — Suit to recover possession from 
prior mortgagee — Limitation. 

A prior mortgagee brought a suit to enforce Ins 
mortgage without making a puisne mortgagee party to 
the suit and in execution of the decree obtameh by 
him purchased the mortgaged property himself. The 
pui.sne mortgagee subsequently brought a suit to 
enforce his mortgage without making the prior mort- 
gagee a party and in his turn purchased the mort- 
gaged property in execution of his decree. He then 
brought a suit to recover possession of the mortgaged 
pro()erty from the prior mortgagee who held it as 
purchaser under his decree: 

Held, that the suit was governed by Art. 132 and 
not by Art. 1-18 of Sch. 1 to the Limitation Act. 
C Nib Madhib Mahapatra v. Joy Oopal Mahanti 719 

Arts. 134, 144 — Permanent lease of 

temple property —Suit by succeeding trustee — Article 
applicable— ’Starting point of limitation. 

A mapager or trustee of a Hindu templo is not “a 


pti'ty Act (II of /663], ss. <6. 

When a mortgagee takes physical possession of the 
mortgaged property during the continuance of the 
mortgage, rightly or wrongly, with, without or even 
against the consent of the mortgagor, his act will not 
be allowed to limit the right of redemption and the 
law will treil hia possession as that of a mortgagee. 
Limitation for a suit for redemption in sucli a case 
would still he 60 years under Art. 118 of Sch. I to 
the Limitation Act. 

A suit by a mortgagor to recover possession of the 
mortgaged* property from an alienee of the mortgigee 
who has taken with notice of the mortgage is govern- 
ed bv Art. 118 and not by Art. 131 of Sch. I to the 

Limitation Act. , , 

Both ss. 73 and 7C of the Transfer of Properly Act 

refer to a mortgagee coming into possession of the 
mortgaged property, not necessarily at the time of 
the mortgage but during its continuance, and affirm 
the duties and obligations resting on the mortgagee 
when he thus comes into i>ossession of the mortgaged 
properly. IBs possession is recognised as that of a 
morteacce alone. S Sullkman i>. Ksso 87 

^ — Art, 164. See C. P. C.. 1908, O. IX, 

^ 7 9 8 

Art. 168, ss. 5, 3— Civil Procedure 

Code (Act V of JV08), s. 161, 0. XLI, I'r. 17, 19— 
Appeal— Adjournment— Default of appearance on 
adjourned date - Dismissal for default— Applicatioi\ 
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Limitation Act— contcl, 

7 o»- rc-adiiiission filed h ijond limitution — Extension 
of tunc — lulicrcnt power of Coin't, exercise of. 
Arirnineuls wen- lieard in an ai'peal by a District 
Jiidgo and a date was lixed for nnnouticeinent of judg- 
wvnt. Judgment was not, Ivowever, i>ronounced on 
the date lixed as it was represente<l to tlie Court tliat 
tliere was rn appeal i»ending in the High Court the 
decision of which would be a dcteriniinng factor in 
the case. The District Judge accordingly adjourned 
the case to aimther date. Cii that date the appeal 
wa.s called on and in tlic absence of the jarties was 
dismissed in default under O. XLI, r. 1< of the C’. P. 
C. More than 30 days after the dismis^nl of the ap- 
]. al th • appellant liied an application under r. I'J of 
111 • (.hder asking for the re-admission of thea]jpcal on 
111.! ground that lie was not aware of the last dale of 
he irmg on which the appeal had l)een dismissed for 
def luU: 

lldd. (1 that the last date of hearing having been 
lixed in order to enable the Court and tlie parties to 
consider the elYeet of I he decision of the High Court 
in the appeal i)cuding before that Court, th? jiirtics 
were bou:i<l to app aroa that date and that the Court 
wa.s entitled to (iismiss the il for d -f r.dt on the 

fail ire of thej'urties toappear; 

r2) that s. j of the Limit itioa A'd eaald not be 
rcs irted to for the nurp os.' ‘>f e.-cxuiding tu’ limit ition 
prescribed by Art. lGs of Sen. I loth* Limitation Act 
lor an application tore admit an apix-al dismissed for 
default ; 

(3j that the Court would not in sucli a case exer- 
cise its inherent powers to help an ajipellunt as this 
would be tantamount to overriding an express statu- 
torv provision enacted ins. 3 (*f tin Limitation Act. 
L Devi D.vs e. Asant Kam, 1 L. C. 27 168 

Sch. I, Arts. 180, 181— Cit'd Procedure 

Code L'fct L of lUOS), U.XXI, r. Vd -Execution of 
dccrcc—Sale — AuctUm-purchaser, application by, for 
delivery of possession — Limitation— Oi'dcr for de~ 
livery, whether can be treated as subsisting till actual 
delivery — Duty of Court. 

All application by the purchaser of immoveable 
property at u sale in execution of a decree for delii ery 
of possession is governed by Art. llsO and not by- 
Art. 181 of Sch. 1 to the l_,imitation Act. 

Where on an auction-purchaser’s application for 
delivery of possession of the property purchased by 
him the Court makes an order directing delivery of 
possession, but the order is not carried into etfect 
owing to the default or laches of the auction-purchaser, 
the Court is justiiicd in dismissing the auction-pur- 
chaser's application without giving any notice to liim, 
and on sucii dismissal the order directing delivery of 
possession ceases to be operative. If the auction- 
purchaser thereafter wishes to obtain delivery of 
possession, he must make a fresh application, and 
this application will be governed by Art. 180 of Sch. I 
to the Limitation Act. 

Rule 05 of O. XXI of the C. P. C. lays upon the 
Court the duty to make an order for delivery on an 
application by the auction-purchaser. Under that rule 
the Court is not bound to see that delivery is actually 
clfected, IV1 Vadubvu Viswasundaili Kao y. V'a.swamu 
Pajdigada, 50 M. L. J. 72; 23 L. W . 472 485 

Art. 182 — Decree, assigiimcnt of — 

Proceedings for substitution of names — Application 
for summoning witnessesStep-in-aid of execution. 
Tbe words “step-in-aid of execution" in Art. 182 of 
^oh. 1 to the Limitation Act must be construed as 


Limitation Act— concld. 

meaning some step wluch is not of an incidental 
nature, but which of itself gives an independent and 
fresh start to, or marks a new and effective stage in, 
the execution proceedings. 

An application for the summoning of witnesses to 
in'ove tlie assignment of a decree in course of proceed- 
ings for substitution of the name of the assignee in 
place of that of the assignor decree-holder is not a 
step-in-aid of execution. N Shkinivas v. Jagannath 

1049 

Sch. I, Art. 182 {2)— Decree^ obtained by 

*'cre?-«/ plaint ij/s jointly — Appeal —Death of one 
respi>ndent — Substitution, absence of — Consent decree 
passeil by Appellate Court— Execution of decree by 
Iteirs of deceased j-espondent —Limitation, commence- 
ment of. 

A decree was obtained against the defendants by 
several plaintiffs jointly. The defendants appealed 
and during the pendency of the appeal one of the 
decree-holders respondents died and his legal repre- 
sentatives were not brought upon tlie record witliin 
the time allowed hy law. At the hearing of the 
appeal tlie defendants iih.'d an affidavit slating tliat 
they liad settled the disjuite out of Court with the heirs 
of tlie deceased respondent and eventually the Appel- 
late Court pas.sed a consent decree in tlie appeal re- 
ducing the amount due to llie other respondents on the 
assumption that the jmlgmjut-deblors had settled 
with the heirs of the deceased resp-md.uit. In execu- 
tion it turned out that no settlement had been made by 
the judgment-debtors with the licir.s of t lie deceased 
decree-holder and the latter also apiilied for execution 
of the decree : 

Held, that having regard to the wording of cl. ( 2 ) of 
Art. 182 of Sch. 1 to the Limitation Act, limitation 
for execution of the decree as against the heirs of the 
deceased resiiondenl began to run from the date of the 
decree of the Appellate Court and not from the date 
of the decree of tiie Trial Court. Pat fliA Lal KuifAB 
i'. Ganu Mahto, ( 1025 ) Pat. 221 ; A. 1 K. 1025 Pat. 58 o; 

4 Pat. 844; 7 P. L. T. 200 30^ 

Madras City Municipal Act (IV of 1919), s- 169, 
cl. (5 ) — Stajiding Committee of Madras Corpora- 
tion— Eegulation of free supply of water. 

Under s. IGO. cl. (5; of the Madras City Municipal 
Act, the Standing Committee of the Madras Corpora- 
tion has power to determine what shall be the free 
supply of water to a house under vaiying conditions. 
The maximum lixed for a particular house need not 
be the same for all purposes. 

CouPORATios OF Mauuas, 22 L. W. 877; A. J. K. 10*^ 

S. 355^Puhlicalionof regulations, meaning 


Mad. 281 


of. 


AVhere the Council of the Corporation decides to 
publish and accordingly publishes regulations gene- 
rally in a particular manner, the provisions of 
of the Madras City 2klunicipal Act are comphe 
with. It is not necessary that to every 
should be appended the manner in which the Councu 
determines to publish that particular regulation. 

SuppuswAMi Iyer y. Corporation OP Madras, — L. • 

877; A. I. K. 192d Mad. 281 

Madras District Municipalities Act (V of 1920), 
SS. 3 (25), 95— Professional 

meaning of— Person ouming house .[*'*‘‘*’7 
(emporuril^ witAin Municiiml 
A person permanentlyresiding outside the 

of a Municipality but having a house withm stic^ 



Vol. 911 


genehal index. 


1 ]; 


2'J 


Madras District Municipalities Act -nontd. 

limits, wliere becomes and spends a portion of his 
holidays in the year, must be deemed to be resident 
within the Municipal limits within the meaning ot 
B. 3. cl. ^25) of the Madras District Municipalities Act 
and is therefore, liable to be assessed to professional 
tax under s. 95 of the Act. M KRisHN.ujArnAiu r. 

Municipal Council, Sriranuam. 50 M. L. 3. / < yo^ 
S. 80— Absence of notification under s. 60— 

Levy and appropriation, legality of. 

A Municipal Council can levy a tax on Companies 
under s. 7fi (1) (b) of the Madras District Municipalities 
Act only after publishing a notification under s. *0 
of the Act. The provisions of that section are man- 
datory and the Council has no power to dispense 
with the notification therein provided for. M Krishna 

Jute & Cotton Mills Co., _Ld. v. i^’ 

ViziANAQARAM, 49 M. D. J. 542; 22 I>. M • C»19, A. I. U 

1926 Mad. 152 ,, ' 

s. 95. 5ee Madras District Municipalitii-^ 

Act. 1920.8.3(25) 

S. 35A— Professional tax, wrongful levy of 

—Suit for refund of amount paid— Plea of appro- 
priation of amount towards Companies tax. 

A Municipal Council cannot impose 
private persons not authorised by the Act o i 
the Council owes its existence and then. Jn,. 

is filed for the recovery of the amount 
levied allot the amount to some demand ^ 

be under the authority of the Act and plead umlei s^ 
354 of the Madras District Municipalities Act that no 

^'”\Mlere a tax is levied by 

without the authority of the Act, the 

is entitled to a decree for refund. M ' 

Sch. IV, cl. ^ 2 B)- Prof c.sior,g tax 

Act read with cl. (28) of Sch. 1\ of the Ac • ‘ 
for refund of professional tax miposed on ‘1. % 

who has not resided within the 

the requisite peiiod. ^ ^ to^tho 

the aggrieved party is only byway Mi-sicipal 

Municipal Council. M Krishnamaciiak ■ 

Council, Srirakoam , 50M. D. o. n ■ iwctrict 

^ Sch. IV, cl. (28). _See Madras 

Municipalities Act, 1920, s. 354 

Madras Estates Land Act 

(d)-Inam excluded from 

whether estate — J xivisdiction of Ct v I 

Burden of proof. . . «.hiph 

An tnam, which is not a Darmda inam, and ^luch 

is excluded from the scope of d'® , ^ er 

meat, whether enfranchised by the Inam Co - - 
or not. can be governed by the Madras 
Act only if it is a whole village and even 
the conditions of s. 3 (2) (d) of the Act a 

as to which the onus ia on the person AWio ^ck^ 
oust the jurisdiction of the M yx N 

Doss V. Sankarasubbier, 21 L \\ . CJ-, (19— ) ^ 

5G8; A. I. K. 1925 Mad. 1197 . . • 

: s. 3 iU)—"Hentr meaning of— Land in 

riverbed. , . „ o n n of the 

Under the definition contained in ®- is 

Madras Estates Land Act Tent means 
lawfully payable to a land-holder for the ^ 
tionoflaud in his estate for the purpose of agricui 


Madras Estates Land Act— contd. 

ture and, therefore, includes whatever i.s payable not 
merely oil ryoti land or old waste or kambatham hut 
on anv laud' whatsoever. }'rovi(h'd the land is used or 
occupied for the j.urpose of agriculture. M 

OF Ymianauaram Estate e. o«r>' 

522- (1925; M. M'- N. 771; A. I. li. 1920 Mad. 1 10 2 80 

1 3 26 ‘ li iH(<i cultit'dt mennifuj 

of— Land lying fallow, whether “tca.sfc land:' 

The expression “bi inging into culUvation in s. -o, 
Madras Estates Land Act. means cultivating land 
which had not previously been cultivated or at any 
rate had not been cultivated for a long period. I ho 
mere fact that land lias been fallow for some years 
cannot constitute it as “waste land within the meaning 
of that section. M Gov.nda 
NATHAMIII I’lLI.AI, 49 M. L, J. (>i(h {L>-0) M- \\ ■ 

A. 1. li. 1926 Mad. 193 377 

s 46 (5)— Devasthanam— Ptr.fOH improper- 

hi appointed malinger, whether landholdcr-Occu. 
panov grant o/, valUUty of. 

\Vliere there is a proper manager or trustee of a 
demst/mnani, a person who is appointed improperly 
in his place cannot he treated as tlie real tiubtee and 
allowed to vali'lly represent tlie dei'ast/m7,«m. A 
person so appointed is not a land-holder who i.s the 
owner of the estate for the purposes of s- IG [5) of 
Uie Madras Estates Land Act and a grant by him of 

deraT/S-als^^noi valid Cd Tea ^nat\md tho 

W N 8G5; A. I. U. 192G Mad. lo6 31 9 

s 111. Sec C. P. C . 1908. s. 115 576 

S 112 -.lr7TGr.« of rent, payment of, by 

Stranger-Acceptance by landdioldcr, effect of— 
huercst of person paying, whether can be questioned^ 
\ total stranger cannot, by depositing the amount of 
roAtniide-s IPi of the Madras Estates Land Act 
a stoppage of the sale. He ought to possess an 
hugest which will be affected by tlie sale. 

Where however, the land-holder accepts the amount 
deposited bv a stranger, it must be that ho 

accepts it as if it was paid for rent due by the, raiyat 
a’ T iG\t is so. he c.Tiinot change his position 

nftprwarcls ami question 

r it M M \n \UA-IA OP .Ikyi'OUK f. Sobha Sundar 
paying it. M ‘'Y'sio A. I. K. 1920 Mad. 119 576 

Dalai. 49 . 2 s ^Mortgage by wot without landlord's 

■ nerniissiori-Revenue sedc-Suit on mortgage against 

mIrchaserSale, validity of-liurden of proof. 
WLpre a person purcha.sed certain properties in a 
t qrIo under tlic Madras Estates Laud Act, in a suit 
^nrtaacrexecuted prior to the sale by tho ryot hut 
^^tl^mit tht^taiidlord's ^rmission. the plaiiitilT con- 
rended that the rent sale was vitiated by .rregulanties 

'"'"lUU (i'rthal the mortgage eiTccted without tlio 
1 „,Uord-B permission was not binding on tho purchaser 
|“"ole revenue sale, unless the sale were held to lie 

‘“[ll'tliat the burden of proving the invalidity of tho 

°"Th?'p°“nciple'o>aV"'the burden is on the landlord 

din reco/sary ‘ho iklidity of the salo is inappli- 
to such a case as the above where it is the pur- 
cable to 8u ^ the landlord whose rights are souglit 

f^l!.^limifed bv imposing on him a mortgage to which 
he wiliTd not be liable if the sale had been properly 
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Madras Estates Land Act - con< IJ. 


Madras Revenue Recovery Act -concld. 


ounductccl. M Ahi lasani'AM Pili.ai / . Mai.ava Pillai 
NaI'an 355 

— - SB. 131,189 — Landloi-r^ ajitl tenant Sale for 
arrear.-i of rent Fraud Suit to s<'t ai^iJe mle-- 

J)tri$diction or' Ciril Courts. 

% 

'J’he right to si t a.side n revonuo sah* lu-Id under the 
jiiuvisiuiis i)f the Madras Estates Land Art con- 
ferred bv s. ].’»1 Ilf tliat Act dni's n"t take awav tlic 
right of suit in the ordinary (’ivil (’uiirls to set aside 
the sale on the ground of fraud. A suit, lin-refore, by 
n tenant to set asiile a sale of his holding liehl under 
the provisions of the Madias Kstates Land Art for 
arrears of rent, on the ground tliaf ihc sale n:.s 
brought about by fraud, is iiiaintainable. M I'acakanm' 
ICKRAI’I’A KkI’M V. Ml Ti HIvLI PFI'I'AMrSI SWVMI ShTII. 

49 M, L. J. ano; A. I. K ]9lT. Mad. IGl ; 23 L W.Ul- 
(1920 M. W.N.32') 264 

Sch. A, Art. 8 Ufnt, suit for, in resfu-et of 

lands ill rirer hnl d urisdictiun of lievenue Comts. 
All suits for recovery of rent except on kambatham 
land are covered by Art. 8 of the Scliedide. Part A. 
Madras Estates Land Act, and are exclusively triable 
by a Revenue Court. M TursiKi-: of Vi.iiASAuaA.M 
Estatf V. Paila Achan'am, 22 L. W. 522; 1 1925; M. \V. X. 
771; A. I. R. 102G Mad. MO 280 

Madras Insolvency Rules, r. 47. X>e Prksihknty 

d'OWNS IsSOI.VENCY AcT, 1909, s. 11 127 

Madras Local Boards Act (XIV of 1920), ss. 
164, 221 (3) — Kncroacliinenl~I\nalty~~Ma<jistrate 
moved to recover jienalty — Defence of no encroncli- 
ment, ivhether competent. 

When a Local Board moves a Magistrate under 
8. 221 of the Madras Loeal Boards Act of 1020 to 
recover a penalty imposed for encroachment, tlie de- 
faulting party cannot ventilate before tlie Magistrate 
his claim that tliere was no encroachment at all. 

The question for decision under s. 221 (.3) of the 
Madras Local Boards Act is ns to the amount d\ie or 
its apportionment and not whether the penalty is at 
all leviable. 

Section 221 of the Madras Local Boards Act only 
applies to the manner of recovery of the penalty and 
does not re open tlie question whether the defaulter 
is “bound" to pay the penalty imposed. M Ra.m.a- 
riiA.vpUAN Srkvai r. President, Lnion Board, 40 M. L. 
.7.35(5; 22 L. W. 393; A. I. R. 1925 Mad. 1015; (1925) 
M. W. N. 713; 27 Cr. L J.97 529 

Madras Religious Endowments Act (I of 1925), 

retrospective operation of. 

The Madras Religious 1‘lndowments Act of 1925 
is not retrospective in effect in respect of proceed- 
ings already instituted. M Arumugha Thamdiran v. 
Xamasivaya Pandara vSanadiii, 22 L. W. 130;4DiM. L. 
J.324; (1925) M. W. N 509; 18 M. (588; A. I. R. 1926 
Mad. 102 109 

Madras Revenue Recovery Act (II of 1864), 
s. 5 8— Ryotwari land—Revenue Settlement ^ 
J'nhanced revenue, imposition of, during currency 
of period of settlement, legality of — Suit for 
declaration, inaintainability of — Jurisdiction of 
Civil Courts. 

The duration of a ryotwari land Revenue Settlement 
in Madras according to the declared intention of the 
Government of Madras is 30 years and the rate fixed 
at each Settlement cannot be increased during the 
period for which the Settlement is made. 

Where the Government by a Notification issued at 
the time of a ri/oficari land Revenue vSettiement fixes 


a certain amount as being payal)le for certain kinds 
of lands, the net of the Government amount to a 
release, grant or an engagement, but by whatever 
wnnl it may he described, the clear effect is that the 
(lovernment irrevocably undertakes not to enhance 
tlie assessment during the currency of the eettle- 
ment. 

The jiroiuietorsldp of a ryotwari holder in his 
holding in the Madras Presidency is subject to the 
preiogative wliich the Crown has according to the 
Common Law of India of imjiosing by an executive 
art a,s.scssmcnt on land and varying it from time to 
i iinc, 

Ibit ill the aiMual excrei.se of thi.s ^prerogative llie 
(.Vown is not supposed to proceed without any regard 
to ilitinil** and wcll-cstablislicd prineijiles such ns 
that tlie Crown is not entitled to more than a fixed 
share I'f the pioduce and tliat the usual Settlement 
period is 30 years. 

AltluugT by virtue of the provision contained in 
s. 58 of the Madras Revenue Recovery Act the Civil 
Courts are prohibited from deciding any question 
as to tlie rate of reveaue or as to the amount cf 
assessment, tliey have full jurisdiction to decide 
whether or not cerlaiu land is at all under any 
liability to he assessed to land revenue, and whe- 
ther (lovernment liaving cntcrcfl into a himling 
engagement, liy wh eh tlie assessment is fixed 
at a certain rate for a certain period, they can 
alter the rate during that period. Section 58 of the 
Madias Revenue Recovery Act is not a bar to such a 
suit. M Echikan’Charakara Kelli: Nair v. Secretary 
OF State for India, 19 M. L. .1 79; 48 M. 580; (1925) 
M. W. N 815; 22 L. W. 702; A 1. R 1925 Mad. 1134 

82 

Malabar Law - Anubhavam grant, nature of — 

Anubhavam, meaning of — Construction of deed — 

Subsequent conduct of paiiies, relevancy of. 

In Malabar the word 'anubhavam' may he used 
with reference to tenure of land, and it will then 
priwa /acie import an irredeemable tenure, or it may 
he used with reference to specific money or grain 
rent charged on the land, and in that case it will not 
imply any tenure in favour of the grantee. 

Where the remuneration mentioned in an 
anubhavam deed is a definite quantity of grain out 
of the produce of the lands, a strong presumption 
arises that only a rent charge was granted. 

Although the circumstances attending the execu- 
tion of a document may be looked at to construe its 
contents in order to ascertain the intention of the 
parlies at the time, subsequent assertions by the 
parties with reference to that document cannot affect 
its meaning. M Marath V'eetil Kallianni Amma v. 
Cochin Sircar, 22 L. W. 473; A. I. R, 1926 Mad. 143 


Tarwad — Karnavan, powers of — Suit by 

junior member in respect of tarwad property 
viaintainability of. ^ . 

A karnavan is the controlling authority of a Mala- 
bar tarwad and all the powers of management arc 
vested in him. Unless the karnavan^ himself 
abled from suing to recover possession of or obtain 
other reliefs regarding the tarwad property a junio 
member is not entitled to sue on behalf of the tar ia> 
for a relief claimable by the tarwad in respect o 
the taru’ai property. M Vayvaprath 
V. Vayvaprath Konnath Mahamad, 49 M. L. J. ‘p 
1. R. 1926 Mad. 150 
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Malicious prosecution— Damaged. fo) 

Reasonable and probable cause — Burden of proof. 

Iq a suit to recover damage? for vaalicious pro- 
^eoutign the plaintiff must prove the absence of 
re^asonable and probable cause. C Xasd Lal ik nBni 

Din 223 

Master and servant. 6'co G. P. C., inos. s. nn 

0^0 

Gross incompetence of servant— Dismissal 

Damages, suit for, maintainability of. 

An employer is entitled to dismiss an employee who 
is utterly inoompeteut to do the work, for which he is 
employed and in such a case the employee is not 
entitled to maintain a suit for damages for wrongful 

dismissal. M Malabar Forests & ^ c 

Macleod, 22 L. W. 675; A. T. U. 1926 Mad 2.0 615 

Mortgage— /findii father, mortgage by— Suit for 

possession by mortgagee— Consideration challeiigea 

by sons — Pi’oeedure. , 

A suit for possession by a mortgagee from a 
fatlier was resisted by the sons on the ground that 
certain of the items of the consideration for the 
mortgage were not binding on tliem. Ihc mortgagee 
contended that if any of the items was binding on 
the sons, he could not be refused possession unaei 
the mortgage-deed, and that the proper occasion for 
coming to a decision as to the amount for which tno 
sons were liable under the deed would be w.ien the 

question of paying the money arose : j • ui 

Held, that it was necessary, or at least desiraoie, 
for the Court to define the plaintiff's right to posses- 
sion, and in order to do this, it had to decide both 
as regards the quantum of the mortgaged property 
and as regards the sum for which that ./uantum 
must be held to be mortgaged, and that it was not a 
mere question of accounts. O Bharath 
Shbodat Sharma ° 

Mortgagor and mortfifagee— Rajinama and 

kabuliyat, effect of— Ou;7iers/i ip in mortgaged Land, 

whether transferred. / i 

The passing of a rajinama by a mortgagor of iana 
in favour of the mortgagee, and of a corresponding 
kabuliyat to Government by the mor gagee, ao not 
necessarily imply the extinction of the mortgage an 
a transfer of ownership in favour of the mortgagee. 
The question as to the effect of the rajinama and 
kabuliyat in each case must depend upon ^wn 
facta. ’ The documents are evidence the effect of which 
must be weighed in each case on the “ 

Kachappa Chakbasappa V. Ninoappa Kasappa, -7 
L. U. 1253; 49 B. 847; A. T. R. 1925 Bom. 40 349 

Redemption— Mortgagee releasing portion of 

mortgaged property from mortgage-debt— Oumtr oj 
portion of equity of redemption, whether can 
partial redemption — Rquity — High Court, 4 

The Transfer of Property Act is not eIhau^tl^ e and 
a High Oourt, as a Court of Equity, is ent tied to 

administer the principles of equity, as 

decided cases, which are not distinctly prohibited by 

a mortgagee has acted in such a ^ 

release a portion of the mortgaged a 

mortgage-debt, a mortgagor who is the 
part of the equity of redemption is 
that portion of the property in which he 
B M.VY*8HASKiE UuLSHANKA^R V. ‘ 3I 

Batlivala, 27 Bom. L. R. 1449; A. I. K. 1926 Bonn^il 


Redemption 

Coyenants contained in mortgage-deed, wheih pr 


Mortgage -comdd. 

Burden of proof — Intere.^t, compound, whether 

penat*if — Cont^aet G \ ■ *. 

'A’here in a suit for >• ■ lo i: i ' i. ' 

m jflg is pr ulo^t-d '» • > m • i -i 

d.ily'J'r -Y. d, uil tlie c nidiiioii' • lIi * m 

g,ige-doed must b.‘ taken to have h.-u provo<l. It 
eit?ipr p:irfy wants to impugn an / ^oiiditiou contain- 
ed in I lie mortgage-deed it is his duly expressly to 
raise a plea to that effect and to establish tliat plea 
by evidence. In the absence of sncli a [ilea anfl 
evidence to support the plea, the plalutiiT is hound 
to pay to the mortgagee the full amount which is 

recoverable on the basis of the mortgage-deed. 

A covenant in a mortgage-deed providing for the 
payment of compound interest at tlie rate of Rc. 1-8-3 
per cent, per mensem does not by itself amount to a 
iienaltv L R.im Ch.vn’I) r. N.vsak Cilinp, 2 V. I. R. 
1925 lih. 680; 7 L.L., 1. 417 762 

Suit for possession — Alternative relief — 

Simple money-decree. See Plkauin'gs 6 

Transfer by mortgagee— Traiisfereo taking 

witli notice of mortgage —Adverse p.issession 
Limitation. See Li.uit.vtiok aVct. 19:)8. .S-u 1, Art. 
118 

Muhammadan Law - Joint family Co-heir, suit 
by, to recover possession of his share -Possession 
of co-hcir.s, whether advei'se— Ouster, proof of. 
Although the doctrine of joint family does not apply 
to a Muhammadan family, there is nothing to prevent 
the ordinary law of occupation applying to such a 
family. Where, therefore, it is found that certain 
Muhammadan co-heirs have been in possession of the 
property of a deceased person, the possession of the 
co-heirs must enure for the benefit of the other co- 
heirs unless it can bo shown that there has been an 
ouster of the latter by the co-hoirs in possession. C 
Sourad Bibi V. Addas Ali Biswas, A. I, R 1926 Cal. 
480 72 5 

Muhammadan dealing with common 

property— Common benefit, presumption of— Co- 
tenant, whether trustee. 

Prima facie a Muhammadan dealing with pro- 
perty owned in common deals only with what lie ia 
entitled to deal with, viz., Iiis own share. 

There is no provision in Muhammadan Law that 
the acquisitions of the several members are made 
for the benefit of the family jointly. M AudulSamad 
Khan V. Bibijas, 49 M. L. J. C75; A. I, R. 1925 Mad. 
1149- (1925) M. W. N. 513 618 

Marriage, dissolution of—Impotency at time 

Q-f marriage, proof of. 

tinder the iluhammadan Law a wife cannot be 
granted a decree for dissolution of marriage on tho 
ground of the impotency of tho luisbami unless she 
proves that he was impotent at the time of tlio marri- 
A£?p LFcrozk Din v. Wazir Bboc.m, 2 L. C. 131 
® ■ 82 
Municipal Election— Election Tribunal —Pro- 
cedure. 5ee Election 450 

Municipal tax, 7ion-coReoiion of — Abrogation of 

Where there is a valid rule duly framed by a 
Municipality and duly sanctioned for the levy of a 
certain tax, there can be no tacit or inferential 
abrogation of the tax, e.g., by non-collection of the 
tax for a length of time, and eo long as the rule is 
there it may be enforced at any time without further 
ceremony or without obtaining new sanction. S 
Hyderabad Municipality v. Hakumal 409 
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No wHgencO— Dama/y^ caus{>d hy wrongfvl act 
strengthened hy natural causes—Damages, calculation 
of, basis of — Xominal damages, when to be awarded. 


Nominal damacces are intended to be a^varded only 
\\di?re the plaintilYlias sustained damnum sine in- 
jnri'i, that is, where a right of his lias been infringed 
but not so as to cause any sensible damage. 

AVh.^'re the plaintiff has sustained damage by reason 
of the defendant's wrongful act, although such 
damage v.'ould not have be.m caused if the defend- 
ant's act had not ])ecn strengthened by natural causes, 
such as Jienvy rainfall, and it cannot be a.sccrtained 
that any dclinitc portion of the d.aniagc caused is due 
solely to the intervention tlie natural cause, the 
plainlilT i' entitled torec.vrr damage.s calculated on 
the basis of the aetual 1 ■■•s sufTired by liim. M 
l.rADI'lV.I.I.r Sri.THAa.VMASWAMl V. SrCKETARY OF StATC 
FOR TvntA.iM L. W. 11!I: {V.yx. M. W. N. :ir.2: .V I. K. 

192:) Mad. 0^2 489 


Nuisance —Ttunp/#’ o* mantapam, building of, whe- 
ther n'limnce. 

In the alfsenee of evidence it cannot be assumed 
that a tcmjde, if built, would l)y its df amount to an 
actionable nuisaneo to tli * neiglibours of the locality: 
much le.ss can it br- assumed that tlie Iniilding of a 
■mantapam aniiext.'d to a temf-lo would be sucli a 
nuisance. 

If subseciuently, liowever, in tlie way in which the 
temj'lc authorilifs use the tunple or the mantapam 
an actionable nuisance is committcfl by them, a cau.se 
of action may arise. IVl Mr.uA.MMAi* Hcssain f. Baiu 
Saii 595 

Original SiclG R-iles of Madras High Court. See 

T’ci-sidencv Small Cafse Courts Act, 1S82, ss. ^0 
'10 751 

Opium Act (I of 1878), s. 11 — Co)ivei/ancc used /or 
carrying opium — Confiscation— Xotice to owner, 
necessity of. 

Under s. 11 of tlic Opium Act a conveyance used for 
the purpo.so of carrying opium is liable to confiscalion. 
which means tliat the section leaves it to the discre- 
tion of th3 Triininal which is trying the case to decide 
■whether having regard to the facts of a particular 
case, the conveyance used in the carrying of the oniuin 
mav be confiscated. 

in a case where tliere is no improper conduct im- 
puted to the owner of the conveyance, and, where 
during the course of the case nothing is proved to 
show improper conduct on the part of the owner it 
would be advisable for the Magistrate who is trying 
the case to give the owner an opportunity of bemg 
heard before lie comes to the conclusion whether the 
conveyance should be confiscated. C Mohamad Kesh vb 
t.^Emperor, A._l. R. 1925 Cal. 1021; 30 C. \V. N. 210- 
27 Cr. L. *1. 127 703 

Oudh Estates Act (I of 1869), s. ^3^-Oudh 
Estates (Amendment) Act {III of 1010), s. 0 — 
Bequest in contravention of provisions of AeJ, effect 
of— Personal law, applicability of. 

Section C of the Oudh Estates ( Amendment) Act of 
1010 \yhich adds s. 13-A to the Oudh Estates Act of 
1809 is not retrospective and does not validate a be- 
quest which had already failed. 

Where a bequest of’ property which is subject to 
the provisions of the Oud.h Estates Act of 1869 is 
^ contrareation of the provisions of the Act 

dQa the devisee obtains the property under the be- 


Oudh Estates Act-^oncld, 

quest and acquires a title thereto, the property 
passes out of the purview of the Act and becomes 
subject to the personal law of the person acquiring it. 
P C M.ata Prasad v. Nageshar Sahai, 3 0, W. N. 1; 
A. 1. R. 1925 P. C. 272; L. R. fi A. (P. C.) 105; 28 0. C. 
352; 24 A. L. J. 1; 4.1 0. L. J. 51;(192G) M. W. N. 83; 47 
A. 883:50 M. L. J. 18; 13 0. L. J. 10; 52 I. A. 398 (P. C.) 

370 

Oudh Laws Act (XVIII of 1876), ss. 10, ^3— Civil 

Procedure Code {Act V of 19G8), s. 65 — Auction-salt 
— Property, when vests in auction-purchaser— Sale 
between dote, of auction and confirmation — Pre- 
emption, right of — Notice, absence of, effect of. 

Property knocked down to an auction-purchaser at 
a Court-auction vests In the auction-purchaser from 
the date of the auction and not from the date of the 
confirmation of the sale. Such an auction-purchaser, 
therefore, becomes entitled to a notice under s. 10 of 
the Oudh Laws Act in respect of any sale which 
takes place subsequent to the date of the auction and 
before the date of confirmation and if such notice is 
not given to him he is entitled to pre-empt the sale. 
O Abdul Rahma.v F. B'ateh Narain Das, A. I. R. 1926 
Oudh 189 1047 

Oudh Rent Act (XXII of 1886), s. 3 (10)- 

Grove-holder, whether tenant — Dispossession ly 
landlord — Suit by grove-holder to recover possession 
— J urisdiclion of Ciidl and Revenue Courts. 

A grove-holder cannot be regarded ns a tenant until 
there is a contract between him and the landlord lo 
pay rent. He is entitled to hold possession so long as 
the land retains the character of a grove and the mere 
fact that the land is liable to resumption or assessment 
of rent, if brought under cultivation, does not make 
the grove-holder a tenant liable to ejectment. 

Where, therefore, a grove-holder i.s ejected illegally 
by the landlord, a suit by him to recover possession 
lies in the Civil Court and not in the Revenue Court. 
O Secretary of State for India v. Harcharas Dass, 3 
O. W. N. 45; A.I. R. 1926 Oudh 98: 13 0. L.J.llS 

927 

ss. 7A (5), 3 (17)— Execution o/ (fecr«— 

Sale of sir land — Ex-proprietary rights— Auction- 
purchaser, ■rights of — Trees planted on sir land, effect 
of. 

A question of pure law which was raised but not 
pre.ssed before the lower Court can be argued in 
second appeal. 

Where sir land is sold at an auction sale in execu- 
tion of a decree again.st the proprietor, the auction- 
purchaser acquires only the rights of the proprietor 
to recover rent from the ex-proprietary tenant and is 
not entitled to recover actual possession of the land. 

All an*angement9 in contravention of the policy of 
the law which secures ex-proprietary rights in iir 
lands to the proprietor on a transfer of proprietaiy 
lights are contrary to law, illegal and void and cannot 
be enforced by the vendee in any Civil or Revenue 
Court. 

The fact that trees are planted on sir land docs not 
destroy the character of the land as sir. O Chandra 
Sen Singh r. Bhagwan Singh, 3 O. W. N. 51; A. I. K- 
1926 Oudh 177 ^3® 

SS. 7 A (5), 3 (17)-5a/c of sir lands-Covt- 

nant to relinquish ex-propgdetary rights, validity of 
— Purchase-money, reduction tn. 
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Oudh Rent Act— ooncld. 

The Tjolioy ol 3uVs. (5) of 0. 7A of the Oudh Rent 
Act is^not to he defeated by any ingenious devices 
arrangements or agreements between a vendor ^ 
vendee for the relinquishment by the vendor of ins sn 
land or land which he has cultivated contmuous^^ 
twelve vears at the date of the traiisfei for ‘nstance 
bidding in the sale-deed for a '-edition of the 

purchase-money in case of , J‘'“rthe 

to relinquish such lands m laN our ol uie 

vendee. All such devices, arraugements " 

ments are in contravention of r° cannot 

and are contrary to law '‘legal and oul and cam 

he enforced hy the vendee in , V',. * “L^eiievod 

from his obligatiim to pay any ,.‘e ‘-encior 

money to the vendor on , the ground t at ‘ ^ ^ ^ 

has broken his contract in respect of 

ment of his ex-propr.etary Shko 

included in ° I' u. 1920 Oudh 61; 1.1 

Naratn Sisoh, 3 O. \\ . iN. tf ), n. x xv. 

0. L.J.178 . 

Pardanashin lady, compromise tnured into hy 

Burden of proof. 

A person who relies upon a deed or 
by pardanashin lady nxust sa isfy » 

the deed or power was explained to ^ 

stood by the lady. This though it may 

agreements to xlmi the geneml 

be sufficient in such a case o sh ^ f‘ o„Ahe details 
result o£ the compromise ^ ^ .lerstood hy 

the lady and that disinterested and .uivised 

vith a Lir nnderstandin^nhe wlm . r. 

her to execute it. C Anasda i 
Buoy Krishna Ray 

Compromise, when hinding-Burdin of proof. 

In order that a ./"iMfng'upon^ 

pardanash\n lady «! « rr,»neral result oC the 

it is sufficient to show that people 

disinterested advised the lady 

understanding of th®i " ^ 7^,1^ 6 Uiiiraj Kunwar 
that the deed should be executed. O 1050 

V. Ohandrika Prasad 

partition -Decree J^chTrm 'rXlhtr criatTd 

-Procedure to (Act ^ 

whether maintainMe Cun P j),.nnertii Act (I 
of 1008), s. 1 , 7 -Transfer «/„/ 

1882), s. 100 -Partition Act {I\ of 18 J^)- 

A sale which a partition Court enn 

the provisions of g of ownership 

complete share and implms tranter 

of some definite and siiecilied p declaration of 

A partition decree is “ ^ , • the properly 

the rights of . P''.'-'"'"" a"f^ a decree in favour 

of which partition is .« dffendanl. 

of each sharer whether plaintiff o allotted to 

Where in order to a 

the different ro-sharers {,g paid by one 

certain sum of VV** „n,pdv of the sharers to 

sharer to the nde^is by way of execu- 

whom the payment is to V charge in respect 

lion of the decree for partil ion. the share 

of the amount to be Pf ® jred to make the 

“p'a^^rnt and ‘rauiffo enforce t‘he payment of the 
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Partition— concld. 

money hy way of charge ia not, therefore, maintain- 

^’section 103 of the Transfer of Property Act, which 
defom^the nature of a charge, requires both the 
snecilication of the property and that it .slioiild he 
made seciiritv for tlie payment of tlie money, theio 

ian lie no charge unless tlio 

reasonably eeitain. OCiionbisim v. W iLi.i.uis 1009 

suit— Appeal— Parties, necessary, failure 

to implead, effect of. . 

In a partition suit it is necessary tor all P"son8 

intjre.sted in the property to be before the Court and 
tliis is equallv necessary in tfie case of an appeal fiom 
ulo decision 'of tlie Trial Court in a partition smt. 
The mere fact that certain p^vflons who xvero parties 
to the partition suit before the Trial Couit would not, 
if made parties to the appeal, contest tli - appeal, is 
no ground for not i.iipleadiug Ihem as appellants or 
respondents to the appeal. here any of tlie necessary 
nanies to the suit are, not made parlies to the appeal, 
the appeal cannot proceed. C Mohammad Aiual r. 

H.VFIZASNES6A Kh.VTC-N ' 

partition Act (IV Of 1893), ss. 2, 3, scope of- 
Order for sale under s. J - Suhsecfuent application 
by pai^y for purchaseunders. 3, whether maintain- 

able. . . 

The procedure laid down in s. 3 of the Partition 
Act cannot be applied after tlie 

n siale of the property under a. 2 of the Act. ine 
proper time for a party to apply under s. -J/® buy 
the property at a valuation li.ved by the Court is 
before the Court makes aii order umler « - sale, 

and after a request had been nunle hy one of t he pai ties 
Cnt ho propertv should he sohi. Once a hual order 
is La lo L between the parlies that the property 
should be sold under s. 2. no order can be made under 

Tim shnre-lmldci- wlio offers to buy 
and at wliose instance a viilnalion is made b> the 
Court is the person wlio is entitled to Iniy the pio- 
nm' V Tlie wor.ls “siicl. sliarc-iiolder wliieli occur 
n tiie latter part of cl. (1) of a 1 neces^rily mean 
the shnrc-holder who applied for leave to buy. M 
\ iM l•Tll r MrDALIAIl V, l^ATSA Ml PAMAR, 19 M. li. J. 

411 I, \V. 323; (U>25) M. W- N. Tfcti; A. I. U 19-5 

Mad.T231;iaM.950 516 

Patent, infiingement of—Damnoe.<>, award of— 
Injunction to hand over inf ringing articles— Order, 
whether justified. 

Where in a suit relating to tlie infringement of a 
T^^fpnt the Court awards damages for loss cau.sed to 
hlnintilT an order calling upon the defendant to hand 
nvpr the infringing articles to the plaintifT is im- 
iiirttilied The proper order w'ould be to order tlie 
defendant to destroy llioso “'■ficlos. O Simo Ratan 
S isc.H V. Ra.iindra biN’Gif, 2 O. M . N. .)08, A. 1. IC 
1!)'25 (;udhG52 

Penal code (Act XLV Of 1860), s, 21- P. W. D. 
lascar, whether public servant— Assault on public 

ThTdefmitiou of a public servant in s. 21 of the 
Penal Code includes every officer in the service or pay 

of who is carried on the regular 

^=»nhliahment of the Department and whose general 
fbiU' is to^arry out the orders of his superior officer, 
Ihe lo(il overaLr. and who in the course of his duties 
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Penal Code-contd. 

is carrying out a function of Government, namelv, 
the distribution of water from public channels, is *a 
public servant within s. 21 of the Penal Code'. M 
PfHLic PRosKcrTop.. M.\nRAs V. KiMioi A\\\MNvinr 
21 I- \V. 701; PI M l., J. 102: A. 1. P. lOi’.j inuv’ 
48 M. 8G7; 27 Cr. L. J. 81 ' 335 

•SS. 34, 325 — Assault with lathis— Co, ■/} /'on 


int€ntio7i — Gi'iecoiis hurt. 

The causing of grievous hurt must be regarded as 
the intention of those who use /ut/n's for the purposes 
of s. 31. Penal Code. O Sheo Su.vnkar v. IOmperoh 2 
O. W. N. 862; 27 Cr. L. J. 62; A. I. R 1926 Oudh HS 
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Penal Code— contd. 

Held, tl) that at the time when the accused attacked 
le tuopersons he was really suffering from an impulse 
of homicidal maam and as a result of it he coramited 
these offences, and the case fell under s. 81, Penal 

the accusc<I lo be acquitted; 

(-) that as the accused was no longer suffering from 
insanity, he should be detained in the .lail where ho 
already was, not as convict, but in safe custody unerd 
1/ r • ^ further action bv Govem- 

"oT w Si nniGAru'. (1925) AI. \V. N. 649; 

49 .M, L. J. 598; A. I. R. 1925 Md. 1238; 
2 1 Cr. L. 0 . 46 73 

s. 97. See Penal Code, 1860. s. U1 540 


S. 64 -Imprisoumeut in default of fine, whe- 
ther incumhent on a Maijisirate to inflict. 

It is not incumbent upon a Alagistrate to impose a 
term of imprisonment in default of payment of fine. 
Section 64 of the Penal Code merely says that it is 
competent to the Court to pass such a direction, 
audifthe Magistrate wants to avoid giving a second 
term of imprisonment in default of payment of fine, 
he can refrain from making a direction under that 
section. B Kmpekok r. SriutAO Sesuakao. 27 Bom L 
R. 1351; 27 Cr. L. J. Ill; A. I. R. 1926 Bom. 62 543 

SS. 65, 67 Bombay Prevention of Gambl- 
ing Act [IV of ]SS7),s. -i— General Clauses Act(X 
of 1S07), s. 2')— Gambling-Sentence of fine-im- 
prisonment in lieu of fine, duration of. 

The provisions of ss. 65 and 67 of the Penal Code 
apply equally to punishments inflicted under a special 
law, like the Gambling Act and. theref'^re, the 
maximum term of imprisonment which can be award- 
ed in lieu of fine in respect of an offence under s. 5 
of the Gambling Act is one week only. S Emperor v. 
Radho, 27 Cr. L. J. 90 394 

ss. 71, 149, 304, 325— R iot — Grievous 

hurt caused to sevei'al persons— Death resulting from 
grievous hurt— Conviction, separate , for grievous hurt 
and culpable homicide, legality of. 

Accused assaulted the party of the complainants 
and caused injuries to several menrbers of that party. 
Some of the injuries were grievous and in one case 
they proved fatal. All the accused were convicted 
of offences under ss. 304 149 and 325 119 of the 
Penal Code and were awarded separate sentences in 
respect of each offence: 

Held, lliat a conviction under ss. 325 149 was not 
legal in the face of the conviction under ss. 304 119 
as the major offence included the minor. L Qadir 
Bakush V. Emperor. A.l, R. 1925 Lab 539; 7 L. L .T. 
369; 27 Cr. L. J. 132 8 04 

S. Murder by accused — Insanity, plea of 

— Unaccountable conduct — A 65 ence of motive— Effect 
— Acquittal — Procedure— Criminal Procedure Code 
(Act V of ISOS), s. h7l. 

The accused on an evening followed two person 
who were returning from their work with two stones 
in his hand and attacked them and struck one of them 
on the head with those stones and inflicted serious 
wounds on him, with the result that he died. It 
appeared that just before the offence was committed, 
the accused w'as behaving in an extraordinary manner 
and had been muttering something to himself that 
some persons had ruined him. No apparent sane 
motive could be alleged for the attack which was 
really unaccountable. The accused w’as in normal 
goudition at the time of trial : 


302 —/Wice conducting 

starch - Assault on member of household- Private 
defence, -right of, whether arises-Death caused by 
Idows from stick— Intention— Off ence 
Deceased who was a Sub-Inspeetor of Police w'hile 
proceeding to make a seareh assaulted and' insulted a 
female member of the household who occupied the 
house to he searched. Aceu.sed, who was a male 
membei of the honseliold. remonstrated with the 
deceased, the deceased resenting the conduct of the 
acen.sed struck Inin with a cane wdiereupon the 
accused grappled with the deceased. A constable who 
was present thereupon struck the accused with a stick 
winch he was carrying and two other constables also 
ran up to the spot. The accused snatched the stick 
from the hands of the constable who had struck him 
and delivered tw'o blow's with it on the Sub-Inspectors 

head which caused a fracture of liis skull and resulted 
in his death : 

( 1 ) that the yub-Inspeclor was acting in excess 
of his authority in assaulting the woman and was not 
acting m good faith and that con.sequcntly the provi- 

sions of s. 9U of the Pen.il Code liad no application to 
the case ; 

f 2 ) that the accused had a right to defend a female 

member of his household from assault and when he 

was subsequently ass.inltcd himself both bvthe 3 ub- 

Inspector and by the constable he had a right to defend 
himself; 

f.Jy that in hitting the Sub-Inspector it could not be 
held lhat the accused intended either to cause the 
death of the Sub-Inspector or even grievous hurt and 
that the intention of the accused was merely to put a 
slop to the Sub- Inspector a illegal aggressions ; 

(4) the accused having acted in the exercise of 
the right of private defence and not having exceeded 
It was not guilty of any offence. 

Per Bo.vs, J.— The sections of the Penal Code deal- 
ing with the right of self-defence are very valuable in 
that they lay down general principles for the guidance 
of Courts, but they are principles w'hich are only 
intended to afford a guide to the Courts as to what 
IS to be held reasonable and what is to be held un- 
reasonable and punishable by law'. The test in each 
case is whether the action of the accused was un- 
reasonable and unjustified. That is to say whether his 
acts were acts which in ordinary parlance he had ro 
right to commit. A Emperor v. Param Sukh, L. R. 6 
A. 173 Cr.; 23 A. L. J. 1037; 27 Cr. L. J. II; A. I. II. 

1926 All. 147 43 

SS. 99, 104, 149, 325 — Unlawful assembly 

— Determination to enforce right by viclence — Eiot- 
ing — Grievous hurt — Right of private defence of prt^ 
perty, whether available. 

M and R were throwing earth upon a narrow path 
of the shamilat and in so doing threw earth upon 
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certain fences with which the accused had formed 
an enclosure upon the shamilat. The accused, eight 
in numher, thereupon made a combined attack upo.i 
M and R causing several injuries to theni. one of 
which was inllicted on the head of M and poned 

fatal, the remaining being trifling: 

Held fl) that as the matter was not urgent, no 
serious’ loss of property was threatened, and there was 
ample time to have recourse to the authorities, the 
accused could not be said to have been acting m the 

exercise of the right of private defence V , 

i2) that the accused were members of au unlawful 
assembly being determined to resist by violence an> 
attempt by M and R to repair the pathway ^ 

must have been within the knowledge of all tlio 
accused that grievous hurt was likely to he mflictcc 
on the other side in the course of the . 

(3) that, therefore, the accused were gu^ 
offence under s. 32o read with s. 1 1 .) of the I enal 

Code with regard to thcfUal injury 

3/ and of an offence under s. 323 read .'^Uh s PIO 

of the Code with regard to the T 7 39 

upon R. L Data Ram v. n s%0 

J. S. 100. See Penal Com-:, 1^60, s. Ml 
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SS. 103, 304— RMr<7hir discovered in house 

at nighl—Death caused by hloxvs on head Righ 
of private defence, whether f 

Accused was awiikcuf d in the middle of the „ 
bv the sound of movements in an enclosure adjoining 
the room where he was sleeping, (hi Setting up he 
found a man inside the enclosure and in the scuh e 
which ensued he killed him by striking him on h.s 
h^ad three times with his stick: 

Held, (1) that although the deceased 
guilty of the offence of house trespass the offence l a 
been completed once the deceased had effected lus 
entry into tbe enclosure and the accused 'jas not 
therefore, entitled to the exercise of the right ol 
private defence under the provisions of s. 1U3 t-) 

^*^(2^that accused having found a JJJ jJljj 

house in the middle of the night in a dark room 1 aa 

everv reason to suppose that the burg a i ia 

ted theft or was going to do so ami ^ 

him the burglar would Presumably btiikc him 

that inasmuch as the accused could n it could 

dark whether the burglar ^™3 armed or not it coma 
nr>t be said that he had exceeded his right ot pnyai 

deLucl by striking the burglar tlu-ee times and^ 

ing him incapable of doing any *"{cc,ised 

his person or property and that the ^ 

wn« pnvcrcd bv the provisions of cl. (-1) oi s. ^ 
the Penal Code and he had oonsequent y com 

no offence. L Ismail v. hMrEROR, G L 103, A. i. 

Lah.28; 27 Or. L. d. 38 

S. 120B— Co»«piraci/, charge of— Single xn- 

dividwal, whether can he convicted. the 

Where a charge of conspimcy „ e 

fact that only three pers.ms participated 

conspiracy, and two of those ^cuuitted 

of the charge, the third must necessauly 

also, inasmuch as a charge of wnspira > Kumar 

as against a single individual. CPrafulla Kalmar 

Roy V Emperor. 30 C. W. N. 91, 27 Cr. L. J. . - • « 


For the purpose of establisliing the offence of uii 
lawful assembly u'hich is a necessary element in the 
offence of rioting, it must be established that the 
unlawful assembly hud a common object by means of 
criminal force or show of (‘riminal for--" oi doing any 
of the various tilings mentioned in s. HI of the Penal 
Code, and ihe common intention of the unlawful 
assembly to use criminal force must be established as 
a fact by legal evidence. 

There u’as a dispute between the Pallars and 
Kallars of a village in respect of the right to catch 
lish in an oornai. The Kallars armed and in large 
numbers u'cntto the oora?u to exercise their right and 
suddenly ran towards and atUcked the Pallars, 20 or 
30 in number, who were gathered 200 yards off and 
the latter in the course of tli3 attack inflicted ininries 
on their assailants. They u'cre convicted of offences 
under ss. 117,118, 323 and 325 of tlie Penal Code: 

Held, (1) that no common criminal intention hav- 
ing been established witli regard to this assembly of 
Pallars. thev u'ere not members of any unlawful 
assembly and were not guilty of the offence of rioting; 

(2) that in the course of tiicir defending themselves 
ao-ainst a sudden an<l virulent attack by a much 
larger bodv of Kallars. the Pallars u’cre entitled to 
inflict such’ injuries as they had inflicted, and that 
consequently, they u’ere not guilty of any offence. 
M Kamaswami V. Emperor, (1925) M W K CGG; A. I. 
R 1925 5Iad. 1213; 27 Cr. L. -T. IDS 540 


R. 1920 Cal. 345 


SS. 149, 325. o’ee Penal CoDK, I860, 


s. 99 
39 


ss 141 147.148,323, 325-Riotinr7-- 

Unlawful' asseUly -Common 
by numerous party — In)ur\ts inflicted o f 
Offence— Private defence, right of. 


S. ^73— Refusal to accept summons— Offence. 

The mere refusal to accept a summons does not 
amount to an offence under s. 173 of tlie Penal Code. A 
Banwari V Emperor, 27 Cr. Ij. J 142; 21 A L. J. 216 

814 

6 . ^ 93 Affidavit, false statement in- Pro- 
secution for perjury — Oriminal Procedure Code (Act 
V of ISOS), 3 . Immunity. . 

A false statement of an accused in an affidavit m 
support of bis transfer application is not immune from 
prosecution and can he the subject-matter of a charge 
for periury. L Emperor v. Qadir Hakhsh Shah, 1 L. 
C 475' A I. K 1925 Lah 312; 6 L. 34; 27 Cr L. .J. 98 

530 

S. 197--C?oycrnmcnt ^ariTi^s Banks Act {V 

of 1S73), lilies made under- Certificate within s. 107 
--Certificate by agent of female depositor that de- 
positor alive and sane, whether covei'ed 

A certiH(*Ate piven undor the I ost Oflicc rules in 

the case of a female depositor wiHidmwing a deposit 
by her authorized agent to the effect that the de- 
positor is alive and sane, is not a certihcate citlicr 
prescribed bv the Government Savings Banks Act or 
bv statutory’ rules made thereundHr, and is not, there- 
fore. a certificate whioh falls within the purview of 
8 . 197 of the Penal Code. 

Per Siihvd tv(iVily ^ *^.1 Obttev dictuTn, The ccrtiucnto 
contemplated in s. 197 of the Penal Code is a certificate 
which is required by law to be given or signed for 
the purpose of being used in evidence in the course 
of the administmtion of justice. C I irenpra Nat., 
nuA'rrPUJEE t’ Umananda Mdkubrjee. .30 C. \V . N 120; 

998 

S. 201. application o/. , . - 

S-etion 201, Penal Code, applies mere y to the 
person who screens the principal or actual offender 
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riud not to the principal or actual offender himself. 
L Ah.map r. Emperor, 1 L. C, 454; 27 Cr. L. J. 100 

541 

S, 201 — Causing disappearance of evidence 

of oime — Criminal himself , whether liable. 

Si'tion 201 of the Penal Code dees not apjdy to a 
criminal causing evidence of his own olYenee to dis- 
appear, but exclusively to another j.ersou wlio screens 
the actual ofTender. 

When n person is said or believed to have himself 
committed an oiTcnce, he cannot be convicted of caus- 
ing disappearance of the evirlence of that oftence, 
oven though he cannot be convicted of the principai 
offence as well fm* want of sufficient evidence. N 
Kcd-von’ V. Emperor, 21 X. L. R 80; A. I R. 1!)2.=) Na^. 
407; 27 Cr. L. J. Od 236 

SS. 211,109. 5ecCi;. P. C., 1898.S. 47G 36 

S. 228~Int€rruption to judicial proceeding, 

what amounts to. 

Obiter dictum:- For a conviction under a. 228 of 
the Penal Code there must be intentional interruption 
to th« Court. The mere fact that two persons wlio are 
being jointly tried for the same offence consult 
together in (’ourt before making their statement in 
Court does not amount to an interruption in the pro- 
ceedings of the Court ancl is not, therefore, an offence 
under s. 228 of the Code. N M.mi.mieosinoh r. Emperor 
8 N. E. .1, 1!)0; A. I. R P)2o Xag. 403; 27 (’r. L. J. Ofi- 
22 N. E. R. 1 242 

s. 290. See Police Act, 1801, s. .34 883 

S. 300 — Muy'der — Deliberation or previous 

preparation, whether essential. 

Section .300, Penal Code, says nothingabout delibera- 
tion or previous preparation. It speaks only of 
intention and knowledge. If the act by whicli death 
is caused is done with tlie intention of causing death, 
the offence is murder, unless it falls within the e.xcep- 
tions. OSnno Sh.\n-k.\r a. Empep.or, 2 (). W. X. 8fi2- 
27 Cr. E. J. 02: A. I. R. 1926 Oudli 1 18 238 

SS. 300, Excep. I, 302 - ir//c found by 
husband sitting with lover— Death caused by 
husband— Grave and sudden provocation— Oifence. 
Accused's wife left her house after giving the 
accused his mid-day meal. She went to a grove and 
there met her lover. The accused after linishing his 
meal took up a banha and went in search of his wife. 
He found her sitting with her lover and killed her 
with the banka : 

Held, that the provocation although grave was not 
sudden so as to deprive the accused cf his self-control 
and that Excep. I to s. 300 of the Penal Code did not, 
therefore, apply and the accu.sed was guilty of murder. 

0 Chainu V. Emperor. 27 Cr. E. J. Go 241 

SS. 300, Excep. IV, 304 — Death caused by 

blows with knife — Injuries caused to accused person 
— Explanation, absence of — Sudden fight — Pre- 
sumption — Offei\ce. 

Accused inflicted four injuries on the person of the 
deceased with a clasp knife, one of them in the 
abdomen which proved fatal. The accused himself 
received numerous injuries, some of them on the head, 
in respect of which no explanation was given in the 
evidence for the prosecution. The accused liad no 
motive for tlie deliberate murder of the deceased as 
it was not proved that he had any real grudge against 
him. It was found that the deceased at the time of 
the attack upon him was armed with a stick: 

1 Held, (1) that under the circumstances it must he 
presumed that there was a sudden and unpremedi- 
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tated fight between the accused and the deceased, but 
that the accused had exceeded his right of private 
defence in giving the deceased several injuries, oue 
of them on a very vital part of the body; 

( 2 ) that the act of the accused fell within the 
provisions of the 4th Exception to a. .300 of the Penal 
Code and that he was, therefore, guiltvofan offence 
under s. 304 part I of the Code. L Ferozb v. Em- 
peror. 2 E. C. 103; 7 E. E. J. 533; A. E i{. 1025 Lah. 
fi33; 27 Cr. L J. 20 53 

■ S. 304^— Death caused by heating- -Off enct. 

Accused, four in number, gave a severe beating to 
the deceased with blunt .and sharp edged weapons as 
tlie result of whicli lie died. The injuries caused to 
the deceased were numerous, bnt they were nearly 
all bruises and abrasions, mostly on the legs and 
arms and none of them individually amounted to more 
than simple hurt: 

Held, that the accused were not guilty of murder 
but that they must be deemed to li.ave known that 
by giving the deceased such a beating as they did 
they were likely to cause liis death and that, therefore, 
they were guilty of an offence under s. 304, part JI 01 
the Penal Code. L Deli v. Emperor, 2 E. C. Ill; 7 L. 

L. J. 521; A. I. R. 1025 Eah. G2I; 27 Cr. E.J.20 61 

S. 304A— -CidpaWe rashness or negligence, 

what amounts to — Car driven slowly at night over 
road under repairs — Death caused of men sleeping 
on rond—Offence. 

Criminal rashness is hazarding a dangerous or 
wanton act with the knowledge that it is so and that 
it may cause injury, but without intention to cause 
injury or knowledge that it will be probably caused. 
The criminality lies in running the risk of doing such 
an act with recklessness or indifference as to the 
consequences. Criminal negligence is the gross or 
culpable neglect or failure to exercise that reasonable 
and proper care and precaution to guard against injury 
either to the public generally or to tlie individual in 
particular, which, having regerd to all the circum- 
stances out of which the charge has arisen, it was the 
imperative duty of the accused jierson to have adopted. 

Culpable rashness is acting with th 3 consciousness 
that mischievous and illegal consequences may follow 
but with the hope that they will not and often with 
the belief that the actor has taken sufficient precau- 
tions to prevent their happening: the imputability 
arises from acting de.?pite the consciousness. Culp- 
able negligence is acting without cons-iiousness that 
the illegal and mischievous act will follow, but in cir- 
cumstances which show that the actor has not exercis- 
ed the caution incumbent upon him and tliat if ho had 
he would have had the consciousness. Ths imput- 
ability arises from the neglect of the civic duty of 
circumspection. 

Each case must be judged in reference to the pre- 
cautions, which in respect to it, the ordinary experi- 
ence of man has found to be sufficient, though the 
use of special or extraordinary procaution.s might have 
prevented the particular accident which happened. 

Accused was driving in an old and noisy motor car, 
at night, along a road which was under repairs, at a 
slow pace. The car ran over two coolies who happen- 
ed to be sleeping on the road and caused their death : 

Held, that it could not be said that the accused had 
been guilty of culpable nishness or negligence and 
that consequently he was not guilty of an offence 
under s. 304A of the Penal Code. C Smith r. Emperor, 

30 C. W. N. 66 ; 27 Cr. L. J. 153; A. I. R. 1926 Cal. 300 

889 
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ss, 304, 325, 149. See Penal Coi>e, 1800, 

8. 149 804 

— ! ss. 325, 149. Sec Penal Pole. UCO, ea. 99, 

101 39 

SS. 339, 341— ‘‘l\'ron!7/ui rentraint,"n'hat 

amounts to —Obstructing person from proceeding in 
certain direction with bullocks — Offence. 

All that s. 309 of the Penal Code protects is the 
obstruction of any person. The section does not 
cover a case "where a person is himself left free to 
proceed in a direction in which he has a right to pro- 
ceed, but without anv impediment (such as a cart) 
that he may have with him. The circumstances of 
each case must, however, be considered and if the 
obstruction to a i)erson’s taking a thing with him 
amounts to obstructing the person himself from 
goiqg in a manner he has a right to go, diere is 
“wrongful restraint" witliin the meaning of s. 33J of 
the Penal Code. 

Accused prevented the complainant from using a 
niot to which he had yoked his bullocks on the slope 
of a well which cxitil.'d for that purpose : 

Held, that the accused having ob.stnicted the com- 
plainant from i)rccecding with his bullocks in a direc- 
tion in which he had a right to proceed yuth his 
bullocks were guilty of an otTence under s. .)4 lot t lie 
Penal Code. B Lahasu Manaji v. hAiPEKoii, Bom. 
L.R.MIO; 27 Cr. U J. 139; A. I. R. 1926 Bom. lib 

S. 352. Sec Penal Code, 1860, s. 447 

SS. 363, 364, 365 — Aldnapping in order 

to hold kidnapped person to ransom—Offence. 

Where two persons are kidnapped m the couiseoi 
the same transaction, there are two distinct 
of kidnapping and it is lawful to award separate 
sLtences for each oftence although it is not necessary 

that the sentences should rim YVi ^ 

Samandar V. Kmi’EUOR, 1 L. G. If, 2i Cr. L. ^ 

5 ^ 379 Theft, what constitutes — Bona lide 

The Ce°/n<i'"ot U.e olTence of theft is the dislionest 

taking of moveable property out of the 

some person. In the absence of dishonest intention a 

charge of theft cannot be sustained. 

Where a person removes property under a miatakei 

notion of law that the property m 
entitled to retain it. he cannot be held 

mitted theft of the properly. C Hamid Ali J'nf 

Emperor, 52 C. 1015; 27 Cr. L. J. fcO; A. I. H. Ca^ 

149 

379 — Theft, essence of — Possession of 

s. 379 of .ho Penal Code is an 
oflence against possession, and a pel son cannot , 
therefore, be convicted 

he was already in Poseession C Sha mi Oakid Ba 

v. MUCH! Ram Shau. A 1. R. 192a Cal. 1020, 27 Ci. i- 
J.133;30C.W.N. 359 

e 394— troman. with husband living, 

■mainniinQ another— Off ence committed by the latter. 

TPZiZ lZTn/bor husband "“n’ls 

another person, the person to whom the 
re-married is not guilty of the substantive offence of 
bigamy but is liable for abfment A Mln.e v. 
Emi-ebob, L. R. 0 A. 200 Cr ; 27 Cr. L. J. 101, 24 A 

L, J. 155; A, I, R. 1926 All. no 
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mu rder — Seieral 
proved. 

In a case under s. 306 of tlic Penal Code it is not 


s. 396 -Dacoity with 

persons taking part — Facts to be 


necessary for the prosecution tojirovethat the mur- 
der was’ committed jointly by all the accused. It is 
enough if any one of the accused ivlio are jointly 
concerned in' tlie committing of the dacoily commits 
murder in tlie commission of the <lacoitv. It is not, 
therefore, necessary for a charge under this section to 
state that the murder was committed by all the accused 
persons jointlv. O Biiulan c. Emperoii, 27 Cr. L. J. 57 

^ • 233 

S. 403 - Crimjaa^ misappropriation — Stray 

bullock found by accused atid sold after effort to 
discover owner — Offence. 

Accused took posse.ssion of a la-ivaris buUcck, kept 
it for 20 days, advertised for the' owner and nebedy 
having turncil up eventually sold it : 

//ch/, tliat under the circumstances it could not 1)0 
said that the accused was guilty of an on'ence und(r 
s. 103 of the Penal Code. A Amir Hasan Kmani'. 
ICmi'Eror, 27 Cr. L. J- 5; A. 1. R. 1926 All. 251 37 

S. Misappropriating property of 

deceased person— Decree obtained against assets of 
deceased— Removal of property to cause loss to 
dccrce-holdcr- -Offence. 

A suit was instituted against D as the legal repre- 
sentative of a deceased debtor in order to recover 
from him the debt due liy the deceased out of the 
assets left by the deceased which were in the hands 
oiD. D pleaded that A was the lieir of the deceased 
and that he liimself had nothing to do with the assets 
of the deceased. A decree was, hoivever, passed against 
the assets of llie deceased in the hands of D. 
Wliile the decree was outstanding /.> and his son ^ re- 
moved certain rafters from the roof of the house left by 

the deceased : , , , , 

Held, that D and S having removed the rafters from 

the house of the deceased in ortler to obtain a w'rong- 
ful gain to the prejudice of the decree-holder whose 
decree iva.s still outstanding. Iheyw’ere guilty of an 
offence under s. 404 of the Penal Code. A Daud Khan 
V. Emperor, A. I. R. 1925 All. 673; E. R. 6 A. 200 Cr.; 
27 Cr. L. J. 17; 24 A. L. J. 153 ' 49 

S. 411. See Cr. P. C.. 1898, s. 231 64 

ss. 411.414 — Evidence Act (I of IS72),ss 


0 8S Hi* — -UsisH'ny in disposing of stolen property 
—Telegram informing Police of theft, whether admU^ 
sille— Presumption-Ownership of stolen property, 
whether must be tj'aced— Circumstantial evidence — 
Prosecution, duty of. , 

In order to establish a charge under 8. 414 of the 
Penal Code on circumstantial evidence, the prosecu- 
tion must show that upon the facts admitted or 
proved the propositions that the property ivhich is the 
subject-matter of the cliorge is stolen property, and 
that the accused had guilty knowledge are the only 
propositions which are consistent ivith the rest of the 
evidence. If. on the other liand, the accused can put 
forward any alternative hj^othesis reasonably possible 
or even probable, he is entitled to the benetit of the 
doubt and the case against him must fail. 

The Bombav Police received a telegram purporting 
to emanate from the Chief Commissioner of I‘olice, 
Nyasaland, informing the Commissioner of Police, 
Bombay, that certain blank drafts in duplicate belong- 
ing to the Blantyrc Branch of the Standard Bonk on 
their London Office had been stolen and it was feared 
that yignaturea would be forged and negotiation 
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in Bombay. The Bombay Police sent a 
telegram in reply to the Nyasaland Police making 
cnipuries from the latter and received a second 
telegram in reply, whereupon the Commissioner of 
Police, Bombay, circulated the information contained 
in the telegrams to the Banks in Bombay. Accused 
cashed one of the drafts mentioned in the telegrams 
from Nyasaland at the French Bank in Bombay and 
obtained payment. Next day he presented and 
attempted to ol)tain payment of another of the drafts 
at the Kastern Bank of Bombay. The clerk to whom 
the draft Avas presented asked the accused to wait 
and informed his superiors avIio communicated with 
the Police and the latter arrested the accused. The 
accused was put upon his trial for offences under 
ss. 41-1 and 414 all of the Penal Code in respect of 
the draft cashed by him and that attempted to be 
cashed ; 

Held, (1> that the telegrams purporting to be sent 
by the Nyasaland Police were relevant to explain the 
conduct of the clerk of the Pastern Bank and of the 
Bombay Police and were, therefore, admissible in 
evidence under s. 'J of the Fvidence Act ; 

(2; that in tlie circumstances of the case it was a 
reasonable presumption under s. Il l of the Evidence 
Act that the telegrams had emanated as they purported 
to do from the Nyasaland Police and that the Nyasa- 
land Police had received information from the Standard 
Bank of Blantyre that the drafts mentioned in the 
telegrams wore missing and that the Bank believed 
that tiiey were stolon and feared that they might be 
forged and misused in Bombay ; 

(3) that the telegrams being admissible in evidence 
could be considered along with the rest of the evidence 
in order to determine whether the drafts were stolen 
property ; 

(4) that for the purposes of a conviction under s. 414 
of the Penal Code it was not necessarj* to trace the 
ownership of the drafts and that it was sufficient if it 
was proved that the drafts were stolen property ; 

^5) that as upon the evidence on the record read 
along with the explanation of the accused it was not 
possible to hold that the accused could have been in 
possession of the drafts honestly, the drafts must be 
held to be stolen property, and that the accused was 
guilty of the offences charged. 

Per Fawcett, J. — There is no warrant for the pro- 
position that a person who might be charged under 
6. 411 of the Penal Code cannot be charged and con- 
victed under s. 414 of the Code. 

Section 414 of the Penal Code requires that the 
accused should have assisted some one else in the 
disposal of the property and does not cover a case 
where a person receives and then disposes of the 
stolen property entirely on his own account. B 
Emperor v. Abdul Gani Bahadurbuai, 27 Bom. L. R. 
1373; 49 B. 878; 27 Cr. L. J. 114; A. I. R. 1928 Bom. 71 

690 

-S. 412. 6’ee Evidence Act, 1872,3.111,111. 

(1) 544 

S. 442 — Enclos^irc forming part of house, 

whether building. 

An enclosure surrounded on all four sides by’ a 
avail, entrance and exit from which is effected 
through a gate which is kept locked at night, and 
which forms an indivisible part of a residential house 
is a “building” within the meaning of s. 442 of the 
Penal Code. L Ismail i’. Emperor, 6 L. 463; A. I. K. 
1926 Lah. 28; 27 Cr. L. J. 3b 70 


SS. 447, 352 — Purchase of land from 

ostensible owyier — Possession under bona lide claim 
of right — Obslructioji — Assault — Offence. 

AVhere a person who had an ostensible title to a 
piece of land sold it to another and the latter under a 
bona yide claim of right took possession of the land 
and ploughed it and in maintaining possession against 
a rival claimant assaulted the obstructor : 

Held, that there being no certainty that the obstruc- 
tor was tiie owner of the land, and the accused 
having acted under a bona fide claim of right, no 
offence eitlxer of trespass or assault was committed 
by him. M Abdul Ali v . Amiruddix, 27 Cr. L. J. 88; 
23 L. W. 42G 392 


S. A-7 ]~-Fraudulently using forged document 

fiiS genuine — Ingredients of offence — User, what 
amounts to— Document produced in compliance with 
order of Court, effect of. 

Whenever a person fraudulently’ or dishonestly 
presents a document to another person as being what 
it purports to be, or causes the same to be so 
presented, knowing or having reason to believe that 
the document is a forged document, the document is 
“used as genuine” Avithin the meaning of s. 471 of the 
Penal Code. It is immaterial Avhether the document 
Avas presented by the accused himself or by his agent 
expressly authorized in that behalf or Avhether it aa'ss 
produced by’ the accused of his oAvn motion or pur- 
suant to the order of the Court, if in the event he 
uses it as genuine. Whether there has been a user 
or not must depend upon the circumstances of each 
case. If all that the accused has done is to swear 
that a forged document is a genuine document he 
has not “used” the document Avithin the meaning 
of s. 471, but if the evidence discloses that the accused, 
Avhen called upon to jxroduce a document which he 
kneAv* or liad reason to believe Avas a forged document, 
fraudulently or dishonestly presented that document 
os being a genuine document, he cannot claim abso- 
lution for the fraudulent or dishonest use Avhich he 
has made of the document merely because he has been 
served with a summons to produce the document. 
Such a summons neither compels nor entitles the 
person seiwed to be a party to a fraud and if the 
person Avho has been served Avith the summons foils 
to disclose that he believ’es that the document has 
been forged, and fraudulently or dishonestly puts 
forward the document as being a genuine document, 
he is not acting involuntarily but is deliberately using 
the document for a criminal purpose. 

Neither the acquisition nor the deprivation of pro- 
perty is an essential ingredient of an intent in an 
offence under s. 471 of the Penal Code. An offence is 
committed under s. 471 of the Penal Code whenever 
a document known or believed by' the accused to 
have been forged is used as genuine AA-ith the inten- 
tion th.at some per.son thereby should be derived, 
and that by means of such deception cither an advant- 
age should accrue to the person so using the docu- 
ment, or injurv' should befall some other person or 
persons. C Emperor r. Mohit Kumar Mukerjeb, os 
C. 8S1; 27 Cr. L. J. 177; A. I. R. 1926 Cal. 89 


S. A^^-Bigamy — Second marriage by 

woman abandoned by Sentence. 

Where a Avoman who had been left ^ 

e by her husband and had been living m adultery 
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with a paramour marries that paramour, she is 
guilty only of a technical offence under s. 491 of the 
l^enal Code and should be awarded only uominai 
punishment, N Ritha r. Emceuor, 8 N. L. J. 

Cr. L. J. 74; A. I. R. 1926 Nag. 127 250 

S. 497 — Adultery, prosecution fot — Conniu- 

ance of husband, meaning of. 

Connivance is a ligunitive expression meaning a 
voluntary blindness to some present act or conduct, 
to something going on before the eyes or somelliiug 
whicli is known to be going on witliout any protest oi 
desire to disturb or interfere with it. 

A person charged with the ofl'enceof adultery cannot 
escape liability by merely showing that the complain- 
ant connived at the immorality of his wife. He must 
prove his speciiic connivance at her adultery with 
himself. A iMusia v. I'JMrKROU. L. R. 6 A. 209 Cn; 

Cr. L. J. 201; 24 A. L. J. 155; A. I. R. 1926 All. 1^9 

O w w 

Untieing away main'ied woman — 


s. 


Wife neglected by husbandSeutence. , ^ 

AVhere in a case under s- 498 of the Penal Cocie it 
appears that the husband and wife have not been on 
good terms and that the husband did not care much 
about the wife and took no action in respect of the 
offence until several months after the date of its 
commission, a heavy se*^tcnce is not called for. L 

Gahua V. Empbroh, 27 Cr. L. J. 192; A. 1. R. 

176 lOOo 

E. 511. See Penal Code, 1860, ss. 411^H^ 

Pleadings. See C. P. C., 1908, s. 91 . 728 

Kasewie?it, suit for— Plaintiff alleging ease- 
ment in favour of himself and othei'S — hasement 
established in favour of plaintiff alone — Plaintiffs 
whether entitled to decree. 

If a plaintiff comes into Court and says that he as 
well as other persona have acquired a right of case- 
ment over a certain land, and does not succeed in 
proving that the other i)crsons have such right, there 
is nothing to prevent him from succeeding in his 
claim if he can prove that he has used the land in the 
way required by law for the purpose of acquisition of 
a right of easement. C Mamin Khan v. Moizuddin 
Khan ,,, 348 

Mortgage— Suit for possession— Alternative 

relief — Simple money-decree. 

Where a plaintiff prays for a decree for possession 
as a mortgagee and in the alternative for any equit- 
able relief, the Court is bound to pass a simide money- 
decree on the failure of the mortgage for want of 
attestation. O Bisram Sinoh v. Bhagwast Si.ngh, 

A.I. R. 1926 0udh2Jl . , , 

and practice - Point not raised by parly, 

ivhether can be raised by Cuut't- -Issue, trial of. 

A Court should not make out a case for a party 
wlii(;h that parly has not set up in its pleadings. 

Where, however, an issue can legitimately arise on 
the pleadings of the parties, it must be decided upon 
evidence properly recorded in the case. L Jhanda Map 
V. Gopal Ua 9 , a. I. R. 1925 Lah. 571; 7 E. L. J. 

police Act tV of 1861), ss. 31, Z2.—1Sindence Act 
a of W:i), 3 . UU, III- (e)—ToU imposed by District 
Magistrate for entry into certain grounds — Accused 
refusing to pay toll— Order by Police constable to 
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pay toll or to turn bach, disobedience of— Offence 
Legality of toll— Presumption.! .8 . yj . 


Police Act— concld. 

There is a presumption in favour of any order of 
an official being legal until the contrary is prove^l. 

An order issued under s. 31 of the Police Act may 
be an oral order by a Police coiistalile issued during 
the control of the public at any place of public resort. 

A District Magistrate hail issued orders f»*r the 
levying of a certain amount of toll on animals and 
Ciirria'^es sought to be admitted into a certain mcla 
ground. Accused who wanted to drive into the mela 
ground in a bullock tonga was asked to pay loll in 
respect of it but he refused to do so. The i’olice 
constable on duty ordered the accused to pay the toll 
or to go back and the accused having disobeyed the 
order was i>roseciited and convicted under s. 32 of the 
l^olicc aVcI I 

Held that irrespective of the fact whether the toll 
had been imposed by the District Magistrate with or 
without jurisdiction, the Police constable was entitled 
to assume that the toll collei^tor was acting nght- 
fullv in carrying out the orders of the District Magis- 
trate and tiie order to the accused to pay the toll 
or turn back was a lawful order given by the con- 
stable under s. 31 of the Police Act and the con- 
viction of the accused for an offence under s. 32 of 
the Act was. tlicreforc, perfectly 

Lal i’. E.mperou, 27 Cr. L. J. 21; A, 1. k. 1J..6 All. 264 

5 D 

s. 34— CrimiaaZ Procedure Code (Act V of 

1S98), ss. 217, 2S7- Penal Code (Act XLV of ISCO), 

^ oQo Ob^^^^iction to public^ charge of }su\sance 

co'nmclion jor, U.jaliUj of -Alteration of charge- 
Procedure— Notice to accused— Power o; Court, 

Section 227 of the Cr. P. C. deals with the altera- 
tion of a charge. but the alteration must be read and 
explained to the accused and the latter must know 
what he is charged with and what offeiice he has to 
answer. Section 237 of the Code must be read with 
s 227 and a Court has no jiower to convict an accused 
person of an offence of which he has not been told 

""“sel-troa 237 of the Cr. P. C. applies only to cases 
mentioned in s. 236 of the Code, winch deals ^yltn cases 
in which an act is of such a naturae that it is 
ful which of several offences the facts will constitute. 

Accused was tried for an offence under s. 34 of the 
Police Act on the allegation that he had kept logs of 
wood in a public place and had thereby caused ob- 
rruetion to the passers-by. l^he Magistrate in his 
judgment found that the act of he accused did no 
come within the purview of s. 34 of the 1 olice Act 
but that it amounted to an offence iindei s. -,)0 of the 
Penal Code and convicted the accused of the latter 
offence, without having at any previous stage of the 
case explained to the accused that he would have to 
meet a charge under s. 21)0 of the I’enal C.ode : 

Held, that the conviction was illegal and must be 
«et aside A Kaohunath Kanuu t\ hMi'EBOK, --7 Cr. li. 
J 152% A. L. J, 1(18, A I. K. 1920 All, 227 888 

possession, suit for — Defendant holding land under 
plaintiff— Burden of proof. 

Because a defendant in a suit for tlic recovery of 
possession of land is found to be a tenant of some 
laud under the plaintiff, the burden is not thereby 
cast upon the plaintiff to establish that the land he 
seeks to recover is outside the tenancy of the defend- 
ant. C Kaeat Sheik v. Sachisdra Kcmar Lahiki 

70 I 
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Practice- AdmhiisU'aiion suit pcndiufj in one. Corirt 
— Court, other, power of, to grant pemnission for sale 
of property— Rules of )>ractice of High Coint — 
Privy Council, interference by. 

When a suit for administration of an estate is 
before a Court competent to entertain it and to order 
that accounts sliouhl l>o taken in the suit, no other 
Court would ordinarily have powvr to grant permission 
for the sale of ]>ropcify which forms part of the estate. 

Where, liowever, acW-rding to the rules of ))raclice 
of a part’icidar High Court in India, it appears tliat 
a Court other than the one before whom an adminis- 
tration suit is pending would liave power to giant 
I.?rmissi<»n for the sale of property wliich forms part 
of the estate, the Privy Council will not interfere 
with the oiieration of su<‘h nde («f ju'actice. P. C. 

Chit S'- v. N.\tional Bank of Inuia, Lti'.. A. 1. R. 
lt) >5 P (' Shi: P. R. G A. (P. C.j lb5; : P)-^5) M. W. N. 
bl7; 23 L. W.3y!) .P. U) ^^32 

Counter-cases, appeals arising out of, disposal 

of. , , 

It is always desirable that when there are cases and 

cross-cases the api)eals arising from such ••uses should 
be posted before and tried by the saine Bench. 
M Ramaswami V. KMrimou, M. W. N. GGG; A. 1. R. 

1925 Mad. 1213; 27 Cr. L J. PiS 540 

Criminal trial Public Prosecutor, duty of. 

A Public Pr 's^cutor must not during the examina- 
tion of a witness make any remark whicii is likely 
to su^-^gest to the witii'.'ss that he lias made a mis- 
take and that he blould amend his statement. A 

IOmpekor i'- pAKAM Sl'KM. L. R. G A. 173 Cr.; 23 A. H- d* 
10.17,27 Cr. L. J H; A. 1. R. 102G All. 117 43 

Criminal trial — ifentence— Maximum sen- 
tence, imposiLion of- Reasons, whether must be 
recorded. , , . 

Where a Court awards the maximum sentence pro- 
vided bv the law for an oli'ence it should record its 
reasons for doing so. L Haunam tiiNGii r. Lmpeiior 2 

L. C. 1G1;27 Cr. L. J. IbG . 

Local investigatwu— Inspection note not 

recorded, effect o/— Prejudice to parties— Decision, 

whether can be set aside. i i i 

A Judge should not in a civil case himself hold 

a local investigation with a view to gather informa- 
tion which he might use as the fouiidalion of his 
judgment, although he might inspect the locality 
with a view to enable him to imderstaucl the evi- 
dence In the absence of prejudice to the parties 
the mere fact that a Judge has held a local mvcsti- 
gation without recording a note thereof is net a suai- 
cient ground for setting aside lus decision. C Ram 
Ballav Marwari i’. Mrigaxka Lal Mokherjee 71 5 

Procedure — Insolvency of plaintiiT* duiing 

pendency of suit, whether suit can proceed. See 

ISSOLVEN'CY , ■ . • /V° * 

Procedure— Superior and inferior Court 


having jurisdiction to entertain application. 

Where an inferior Court has jurisdiction to enter- 
tain an application, the application must be made to 
that Court first and its order obtained thereon before 
a superior Court is asked to exercise such jurisdiction 
in the matter as it may Ihmk fit. A Kamlapati Punth 
V. Emperor, 23 A. L. J.89<; L. R. 6 .fV 1/9 Ci.,A. I. R- 
192G All. 27; 27 Cr. L. J. 19; 48 A. 23 51 

pre-emption, decree not complied with, effect of — 
Appeal, whether can be maintained by plaintiff. 

A plaintiH who obtains a decree for pre-emption 
but fails to pay the decretal amount within the time 
^ed by the Coui't loses his right of pre-emption and 


Pre-emption— concld. ^ 

is not entitled to maintain an appeal against the 
decree. O Upadkiya r. Lalay 130 

Sale of under-proprietary plot — Vendee holder 

of other under-proprietary plots in village— Suit 
for pre-emption by superior proprietor— Equal rights 
— Procedure. 

An under-proprietary plot in a village was sold to 
the defendant wlio held iinder-proprietap^ rights in 
other plots of land in the village. Plaintiff, who was 
a superior proprietor in the village, brought a suit 
to pre-empt the sale: 

Held, that the plaintiff and the defendant were 
equally entitled to pre-empt the sale and that the 
(piestioii as to who was entitled to the property should 
flocided by drawing lots. O Masiii Uddi.s* Aiimkd v. 
Mcnir .-Vhmap, 13 O. L. J. 16C 1020 

Prescription. See Apvkrse pos^e.^siox. 

Presidency Small Cause Courts Act (XV of 
1 882), ss. 39, 40- Letters Patent (Mad.), cl. IS— 
Court Fees Act (17/ or ISTO)..^. 1,-Original Side 
Rules of Madras High Court —Suit of value less than 
Rs. l.OOO transfeiTcd to High Court— Court-fee 
;>a;/aWc. 

Suits below the value of I\s. 1,0('0 do not come 
within the purview of ss. 39 and 40 of the Presidency 
Small Cause Courts Art. and wlierc such a suit is 
t I'.insfcrrcd to the High Court for trial tlie transfer 
must be treated as one under powers vested in the 
Ui"li Court under cl. 13 of the Letters Patent and the 
juHsdiction of the High Court to try such a suit 
would be its Extraordinary Original Jurisdiction 

conferred by the Letters Patent. tt- i * 

The fees rules framed by the Madras High Court 
apply onlv to cases coming before it in tho exercise 
of its Ordinary Original Jurisdiction or of its Civil 
Jurisdiction, iu7., Admiralty, \’icc-a(lmiralty. Testa- 
mentary, Intestate and Matrimonial Jurisdiction. 
There are no rules framed by the High Court in 
respect of suits transferred to it for trial under its 
Extraordinary Original Jurisdiction under cl. 13 of 
the Letters Patent. To such cases, therefore, s. 4 of 
the Court Fees Act would be applicable and tho fees 
payable in respect of such a suit would be the fees 
prescribed in the First and Second Schedules to the 
Court Fees Act. M VaraI'ARAJa Mudaliar v. Aecmugam 
PtLLAi, 22 L. W. 15; A. I. R. 1925 Mad. 1216 751 

Presidency Towns Insolvency Act (II! of 1909), 

s. 9 (d) (IH) — i^artnerskip— Act of insolvency 

committed by managing partner— Partner, other, 
whether can be adjudicated insolvent. . 

In order that a man may be made a bankrupt, tns 
act of bankruptcy relied upon must be some act wiiicn 

can be definitely brought home to him. 

It is impossible to state that there can be no case 
in which the act of an agent m closing 
business of principal and abscondmg from the credi 
tors could be treated as an act of the Fal. 

There might be cases in which a Court 
justilied in certain circumstances [1° 

ictofthe agent in violation of s. 9 W ‘ 

Presidency Towns Insolvency Act might “,g 

be treated as the act of the “[I 

tlte foundation for a petition m insolvency against 

‘‘'TheluSuon is, however, one for decision in each 

case whether on the facts of a particular case 
occupies such a position that his 

or fall bv his acts for the purpose of bnngmg w*i 
case withiA the Statute of Insolvency. 
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Presidency Towns Insolvency Act -cuntd. 

Two persons traded together in partnership at 
Madras One of them resided in Madras and managecl 
the business. The other although ordmari y residing 
outside Madras used to come there to look into the 
accounts and see how the business wp progressing. 
The business got into difficulties and the managing 
partner closed the business down and absconded m 
order to get out of tlie clutches of the creditors On 
an application by the creditors to adjudicate both th. 
partners .as insolvents ; 

Held that the circumstances were insuthcient lo 
hold that the act of the managing partner was 
sarily in law 

the latter could not, therefore, be adjudicated an »risot- 

vent. M Gopal Naidu r. Mohanlal Kantalal, - iJ M 

J. 709; A. I. R. 1926 Mad. 20G; -19 M. 189 874 

(d) -“Carrj/i«f7 on business," meanhio 

oi-Suit for partition aooiust 

of Receiver, whether bars adjudication -i inn, 
iidjudication of, legality uf-Madras Insolvency 

Rules, r. It?. 

So long as there arc debts of the business b-*ing 

discharged and assets being got in a 

be regarded as still being “carried on with n the 

meaning of s. 11 {d). Presidency lowiis Insol\enc\ 

^^\Vhere in a suit for partition against a firm a Receiver 
Is appointed by Court, the business not cease 

to be “carried on" for the purposes of s. 11 1 

sidency Towns Insolvency Act. 

Rule 17 of the Insolvency Rules which sa>s, that 
an order of adjudication shall be made against partneis 
individually must not be understood to mean ‘ii 

order of adjudication shall not also be 
the firm. M Gokuldoss Govkrdhanadoss r. 

Doss Govekuiianadoss, 10 M. h- d. -- R- ^ • 

(1925) M. W. N. 719; 48 M. i9o; A. 1. R. Iho Macf 

1249 

ss. 18, 22. See Presidency Towns 

VBNCV Act, 1900, e. 90 


SS, 25, 36 — Protection oi*der, refusal of, for 

failure of insolvent to produce boohs of 

Appeal -inter/erence by Appellate Court- liooU in 

possession of Receiver appointed by Court— Duty of 
insolvent. 

Where the Registrar has refused to pass a protec- 
tion order in favour of an insolvent on the ground 
that he has failed to produce the books relating t 
his business before the Ollicial Assignee, the High 
O mn wdl not inteifere with the discretion 
bv the Reghtrar, unless it is cxmvinccd that the 

insolvent has hiniself taken all 

nower to ciTect the production of the books 

the Ollicial Assignee. The mere fact that the books 

are in the possession of a Receiver apiwmte. by the 

court and that the Official °he 

nf the ci'editors can apply to the Court unacr uie 

provisions of s. 36 of the Presidency Towns 
Act for an order that the books should be 
bv the Receiver to the Official Assignee would not 
absolve the insolvent from taking proper steps to 
have the books produced before the Official Assi^iee. 
C In the matter of Gopal Das Auroba. 30 C. ^V - N. 

112. A 1 R. 1926 Cal. 260 

36. 90, 1 8, 22— Civil Procedure Code. (Act V 

of }00lS)» s. 24' imsolrency proceedings instituted in 


Presidency Towns Insolvency Act— concld. 

Ui(ih Court—SUty of proceedings in subordinate 

Co M rt . 

The powemf withdrawal conferred by p. 21 of the 
C P C can be excrci.sed by the High Court orily on 
its AppcllalcSideand cannot exercised by a Judge 
sitting on the Original Side of the High - 

ptovc? 5 of thclnsulvciicy (’oiirt given thereto In s. .0 
of the Pn sidcncy Towns Insolvency Act. being on > 
such poweis as arc exercised by the Iligh ( ouit in t u 
exercise of its Ordinary t )iiginal Civil Jurisdiction, o 
power of transfer or withdrawal ^ ^ ‘‘f 

c P- C. is eunseqnently not n power wliicli tlie Higli 

Court can cxcicise as an lusolviuicy Gouit. 

The expression “anv suit or ..tlier proceeding" in 
s 18 of the Presidency Towns Insolvency iWt means 
suit or other proceeding otlier tlian an insolvency 
proceeding. Insolvency proceedings are not included 

within the purview of that section. 

Section 22 of tlic Ihesulency downs Insolvency Aid 
enables a Court to stay its own proceedings and does 
not iMupowcr it to order some other Court to stay pro- 

*^*'ddie*'lligh Court exercising its jurisdiction as an 
Insolvency Court lias, thcreforo, no power to stay in- 
solvcncv proceedings pending m a Court subordinate 
to it B hire Naoinlal Maganlal Jaichand, 2i 
L. li. 1207; 49 B. 788; A. 1. R. 1925 Bom. 54.3 1 60 

privy council, appeal to -Accounts, 

-Interference by Privy Conned with findings of 
fact ly High Courts l^raclice. 

In an appeal from tlie decree of a High Court in 

In la naLit wliieh involves a prolonged oxamnia- 
ion of numerous items of advances and loans and of 
the evidence relating to them, those who >nipugn befo o 
the I’rivv Council the findings of fact aiiiNcd at b> 
eil gh Court upon which it base.! its decree, must 
draw the aUention of their Rordships to the inat^ 
evidence which they suggest that the High Court 
. isimderstood or failed to approeiale. and on which 
they contend that their Luidships should 

/ Liciiin (lilToreiil from tlirit at whu'h tlie 

sc.u.=.n.u s.s,u ... 

52 1. A 418; 30 C. W. 

(!'. C.) 


judgments, authority of. 

It is not open to the Courts m India to unestum 
r,:‘7ac,fof ‘at:4 iS.f theirAo Bee 

far thforinciplc on which stress is laid applies to the 
facts of the particular case. Nor is it open to them 
whell er on account of judicial dignity 

to <^e^ou Lo^BjupB^ 

A 8S3;'50M L J U O L. i 1«; 52 I, A. 398 ,P^ W 

ommlssorv note, exfcutcd by guardian of mbwr 

liubUUy. whether excUded-Con- 

sideration. 
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Promissory note-^eoncld. 

A person executing a negotiable instruiuent is per- 
sonally liable upon it unless there is a clear indica- 
ti'>n in the document that he does not intend to incur 
personal liability but limits the recourse of the payee 
or holder to the person whom or the estate which he 
represents trustee, executor, guardian or agent. 

It is open to the guardian of a miaor to undertake 
to pay personally n debt due by the minor’s estate, 
and there is no want of consideration if the creditor 
agrees to acci*pt llie guardian's personal responsibi- 
lity i:ist ad of having n^conrse against the estate M 
SaIUFATHI ML'DALiAII l'. MANIKKAMilAL 879 

Provincial Insolvency Act (III of 1907), ss. 16 

♦(2) (b) — Adjudicatiofi, effect of— Leave to arrest 
insolvent, of —Discretion — Appeal— Interfere 

ence by Appellate Court. 

The scheme of the Provincial Insolvency Act of 
1907 is that when a petition fur adjudication is filed 
and the debtor is adjudicated, the debtor automati- 
cally gets the equivalent of what is known as a pro- 
tection order by virtue of the provisions of s. lt> (2) 
(6) of the Act. 

Where a Judge in granting leave to arrest an 
insolvent under s. 16 (2) (6) of the Provincial Insol- 
vency Act of 1907 does not give any reasons on which 
the (Jourt of Appeal can say whether he has exercised 
his discretion i)roperly, the Appellate Court should 
reverse the order and send the case back for fresh 
enquiry. M Mcllafalli Gofalan Nair v. Kofpothil 
Gopalan Nair, 22 L. W. 202; (1925) M. W. N. 012; A. 
I. R. 1025 Mad. 915 31 

S. 36--Mort<ja(je executed by insolverit within 

two years prior to insolvency — Consideration, proof 
of — Burden of proof. 

Wliere a mortgage executed by a person who is 
subsequently adjudged an insolvent, within two 
years of the date of the mortgage, is questioned in 
the insolvency proceedings, the onus is on the mort- 
gagee to prove that the mortgage was efTccted in good 
faith and for valuable consideration. L Durga Das v. 
Kundan Lal, 2 L. C. 128 4 

SS. 44 — Discharge, refusal of — Fresh appli- 
cation, whether maintainable 

There is nothing in s. 44 of the Provincial In- 
solvency Act of 1907 to warrant the suggestion that 
an application for discharge when refused is refused 
for ever and that no later application or renewal of 
the former apidication can be made. M Mullapalli 
Gofalan Nair v. Kopfothil Gofalan* Nair, 22 L. W. 
202; (1925) M. W. N. C12; A. I. R. 1925 Mad. 915 31 

Provincial Insolvency Act (V of 1920), 
ss. 27, ^—Debtor's petition for adjudication 
under old Act — New Act in force on date of disposal 
of petition — Procedure applicable — Time for apply- 
ing f<rr discharge — Failure to apply within time — 
Notice to creditoi's on annulment. 

In the case of a debtor tiling a petition fer being 
adjudicated an insolvent under .'the Provincial Insol- 
vency Act (111 of 1907), and the petition coming on for 
disposal after the new Act (V of 1920) coming into 
force, the procedure applicable is that under the new 
Act and not the old one. It is, therefore, competent 
to the Court on making an order of adjudication to 
fix a period within which the insolvent should apply 
for a discharge. Where he does not so apply within 
the prescribed time, it is competent to the Court to 
annul the order of adjudication. 

It is not open to the insolvent to contend that an 


Provincial Insolvency Act— 1920— contd. 

order of annulment of adjudication is invalid merely 
because of want of notice to the creditors. M 
Kallukltty Pakambath f. Pcthe.n Pbetikakkal 
Kuttiali. 22 L. W. 542; 49 M. L. J. 595; A. I. R. 1926 
Mad, 123. 144 

ss. 27, 4-3 — Civil Procedure Code (Act V of 

lUOS), s. IJt^ — Adjudication — Failure of debtor to 
apply for discharge within time fixed — Adjudication, 
whether must be annulled — Extension of time. 

Per Tyabji, *1. J. C . — Although the language of s. 43 
(a) of the Provincial Insolvency Act is mandatory 
that if a debtor fai’s to apply for an order of dis- 
charge within the period specitied by the Court in its 
order of adjudication the adjudication shall be annull- 
ed. the Court has, under s. 27 (2) of the Act, power to 
extend the period within which the debtor must apply 
for his discharge, even after the original period I’xed 
for the purpose has expired, with a view to enable the 
insolvency proceedings to be carried through to com- 
pletion. 

Per DeSouza, A. J. C. — The words “shall bo 
annulled" in s. 43 (a) of the Provincial Insolvency Act 
are directory and discretionary and not mandatory or 
jieremptory and it is, therefore, w'ithin the discretion 
of tlie Court in the circumstances of a particular case, 
where the debtor has failed to apply for his discharge 
within the time originally fixed, whether to annul 
the adjudication or to extend the time within which 
the debtor must apply for his discharge. S Saligram 
F. Official Receiver 467 

S. 41 — Order of discharge, conditional — 

Creditor withdrawing money, whether can appeal — 
Discharge, when to be granted. 

The over-riding intention of the Legislature in all 
Insolvency Acts is that the debtor on giving up the 
whole of his property shall be a free man again, able 
to earn his livelihood and having the ordinary- induce- 
ments to industry. Sometimes it is not right that 
the insolvent should be free immediately: he must 
pass through a period of probation and theoretically 
there may be cases in which he ought not to be free at 
all, but prima facie he has to give up everything of 
his and on doing that he is to be a free man. 

Wliere an order of discharge of an insolvent is made 
conditional on the insolvent making certain payments 
to his creditors, the mere fact that a creditor takes 
out moneys already paid by the insolvent which were 
available for distribution among the creditors would 
not debar him from preferring an appeal against the 
order of discharge. C Sitaram v. Lbddbn, A. I. R. 
1926 Cal. 529 760 

s. 43. See Provincial Insolvenxt Act, 1920, 

s. 27 ^67 

S. 54 — Fraudulent preference, what amounts 

to — Intention to prefer — Threat of legal proceedings, 
whether amounts to pressure. 

The word "preference” as used in s. 54 of the Provin- 
cial Insolvency Act means the favouring of one ctc- 
ditor to the detriment of others. The question 
ther there has been a fraudulent preference depends, 
not upon the mere fact that there has been a pre- 
ference but also on the state of mind of the person 
who made it, that is to say, whether the debtor was 
actuated by any feeling of bounty towards the 
ditor or whether he was doing what he d»d for ms 
own benefit. In other words, the test is dm tne 
debtor execute the deed with a view to protect miuseil 
or with a view to benefit the creditor. 
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Provincial insolvency Act— 1920— concia. 

What is fraudulent within the policy of the Provin- 
cial Insolvency Act is a voluntary act of preferring one 
creditor to another. Preference imports the act of a 
Person who is froo to <io citlior tho ono tiling oi tho 
other as he prefers. But if an advantage is given to 
one creditor under pressure, the act is not d'me 
voluntarily and there is no preference. Preference, 
however, is not voluntary not merely when there is 
pressure from fear of legal process but that pressure 
is not tho less, because it is pressure upon the debtor s 

own mind and his own consciousness -from an appre- 
hension of what will happen if bankruptcy takes 
place; not a pressure by threats of creditors to assert 

their rights. . 

Although a threat of legal proceedings against a 
debtor may be pressure, there are cases where such 
threats are of no importance no terror ami they 
may not constitute real pressure so as to validate a 
transfer by a debtor in insolvent circumstances. M 
ARUNACHAL.VM CHBrriAR V. Ol-FICI.VL Ueceivkr 1,2 L. 

W 134- (1025) M. \V. N. oGl; 19 M. L. J- o62; A. I 
1925 Mad. 1089 522 

Provincial Small Cause Courts Act (IX of 

1887), S. —Revision^Qiiestion of fact— Inter- 

ference by High Court. ^ 

The phrase “according to law in s. lo or the 
Provincial Small Cause Courts Act does not exclude 
cases in which there has been a grossly erroneous 
decision of a question of fact. The High Court will 
not, however, under that section interfere m revision 
with questions of fact uhle.ss it can be sliown that the 
conclusions of fact arc so perverse as to lead to a 
conclusion that the Judge made no serious attempt to 
deduce them from the evidence before him or was 
utterly incapable of making such a deduction. 

The failure of the Court to suggest an alteration m 
the frame of the suit does not amount to a material 
error of law or procedure so as to entitle the High 
Court to interfere with the decree in revision under 
s. 25 of the Provincial Small Cau.se Courts ” 

Siva Dass Dry v. Ashahi, 3 R. -471; A. I. K. 

Rang. 310; 4 Bur. L J. 127 o79 

Sch. ll,Art. 8— Landlord and tenant— Suit 

for rent coupled with claim for damages for use and 
occupation of excess laiids, nature of — Jurisdiction 

of Small Cause Court. , . , • j 

Where in a suit for rent compensaticn is claimed 
for the use and occupation of excess land, aftd the 
latter claim is treated as a claim for assessment and 
realization of rent for the excess lands, the suit is 
not triable by tho Court of Small Causes, -v ^cha 

MaNDAL V. BHAIRABaSDRA N.IRAYAN RoY, A. 1. K. l 

r.-x] 5ti 

Art. ’5 specific Relief Act (/ of 

1377) s 21 (&)—Snit for recoverij of silver anl g >ld 
male over to defendant for miking oriKiyents 
nature of Specific performince—Jurisliction of 

Smalt Cause Court. , . , . * -i 

A suit for tho recovery of a certain weight of silver 
an*d of gold which the plaintiff alleges he had given 
to the defendant to make ornament.s out of, is not a 
suit for epscilic performance of a contract, inasmuch 
as for tho breach of such a contract there can be an 
adeiuato compensation in money and specific per- 
formance of such a contract cannot bo enforced under 
fl 21 (a) of the Specific Relief Act. The suit d<J®3 “ot 
fall therefore, within the purview of Art. 15 of bcli.il 
to th^ Provincial Small Cause Courts Act and is not 
included from the cognizance of a Small Cause Court. 


Provincial Small Cause Courts Act-coucld. 

Such n suit must be treate*! as one for the recovery 
of the value of the silver and the gold. 0 Gcrucharam 
V. Kiiagesar 

Sch. H, Art, 2^ -Limitation Act (1 X of 

WOS), Sch. 1. Art. l20Suit to recover money 
payable under aw ird, nyficthcr cognizable by Small 
Cause Court —Limitation. 

A suit to recover a sum of money directed to be 
paid to the plaintilY under an award is not <a suit to 
conte.st an awani witliin the m'aning of Art. 24 of 
Sch. II to the Provincial Small (\auso Courts Act nna 
is, therefore, not exchulcd from the jurisdiction of h 

Small Cause Court. , o i t . .i 

Such a suit is governed hy Art. 120 of Se)i. I to tho 

Limitation Act. B Xasalal Lalll’bhai r. < “hotai.-U. 

Narsiu.vs. -19 U.(i9;i; A. I. U. 1925 Bom. jl'J 1032 

Art. 28-5ui( by father to recover 

vioveablP belonging to deceased daughter, nature of 
.f ui'isdiction of Small Cause CourL 
The question whether a suit is or is not eognizabla 
bv a Small Cause Court depends upon a cons! ruction 
of tlie plaint onlv. Wliat the defence of the defendant 
in his written statement will be or what attitude 
the defendant assumed with reference to a demaud 
made by the plaintiff prior to suit are irrelevant coq- 
siderations for the determination of this question. 

\ suit bv a father as heir of his deceased daughter 
for recovery of moveables belonging to her on the 
ground that her marriage was in the a^am form falls 
within the purview of Art. 28 of Sch .11 to the 
Provincial Small Cause Courts Act and is exclmled 
from thecognizanoe of a Small Cau.se ^ Sa.mu 

Asari y. Asa.s'chi Ammal, 22 L. W . 4o,; -19 M. L. J. 
554; A. I. U. 1926 Mad. 37 561 

Art. 29 (b)— Suit by partner to 

recover hisshare of assets of partnership, nature of 
—Jurisdiction of Small Cause Court. 

A suit bv a partner to recover from another 
partner hi.s' share of the partnership assets fa Is 
within the purview of Art. 29 (6) of Sch. II to the 
Provincial Small Cause Courts Act and is not, 
therefore, cognizable by a Court of Small Causes. 
N Atmaram V. Bhaowat. 8 N. L. J. Lo; A. I. R. 1925 
Nag. 447 216 

Art. 43A — Suit to recover moveable 

property taken forcible possession of by defendant — 
J ui'isdiction of Small Cause Court. 

A suit by a plaintilf to recover the value of certain 
sovereigns delivered by him to the first defendant and 
alleged to have been 'illegally, forcibly and fraudu- 
lently wrested from the latter by the second defend- 
ant with knowledge of pLiiUilT's title them, and 
without any legal title or vfdid claim thereto falls 
within th; purview of Art 13 a of S h 11 t) tho 
Provinci.ii Small Causa Courts .-Vet au-l is, therefore, 
excluded from the jurU-licl ion of a Small Cause 
Court M Scis'DARAPPiKR V. Kiiisii sasawamy Iyer, A. I. 
R 1920 Mad. 320 659 

Public Gambling Act (III of 1867), ss. 13, 13-A 

Game of skill played in public place— Off ence. 

The playing of a game of mere skill for a stake 
or a prize in a public place amounts to gaming, but is 
not such gaming as falls within the purview of s. 13 of 
the Public Gambling Act. A Fansa Lal v. Lmperor, 

L R 6 A. 205 Cr.; 27 Cr. L. J. 8; 24 A. L. J. 150; A. 

l.R. 1920 All. 187; 48 A. 220 40 
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Punjab Courts Act (VI of 1918), s. 41— .-(/-/iiu/. 

sf’cond M' riiiiitilt -■/- Crvi i /it-utt \ 

it li''thcy 111 causin'!/. 

The question whether n mere^ntile nsnge relie<l 
\jpi)n by one of the parties to fi suit does or does not 
exist cannot l>e agitated in second api)eal in tlie absence 
of a cert iJioate granted in accordance witli tlic pro- 
visions of s. 41 "f the Punjal) C'l'urts Act. L Firm 
Oouisi) Prasad-Wazir .SiK'.H V . Firm ?>Janc.al Singh- 
PcLi Chant 506 

Punjab Land Revenue Act (XVII. of 1887). 
s. 117. 0, P. C., im\ s. 11 528 

Punjab Pre-emption Act (1 of 1913), s. 15- 
Pre-emption, right of. See Cu.'^tom 443 

Railway company Carri<ujc of qoihU"- HiaIc Xote 

— Exemption from liability— Burden of proof 
Wilful neylect, meaning of. 

If a Risk Note executed by a con.signor exempts a 
Railway Company from all liability in resi)ect of lo.ss 
of the goods excejit in a certain special ca.se, such as 
■wilful neglect of the Railway Admiiiislratinn or theft 
by or due to the wilful neglect of the servants of 
tl’ie Railway Company, in case of the loss of goods, 
the burden lies on the consignor to prove that tliere 
was wilful neglect hy the Railway Comjiany or its 
servants or theft by its servants. 

The term “wilful neglect” imi)lics an intentional 
and purpo.seful omission to do a certain act. It is 
an even more extreme term than “gross and culp- 
able negligence” imj)lying that an individual deliberate- 
ly refrains with his eyes open from doing an act 
or taking a step which it is his duty to take. N Wali 
Mohamau V . Bengal North-Western Ry. Co. 345 

Railways Act (IX of 1890), s. 72. 5ce Contract 
Act, 1872, s. 151 963 

S. 72 (2) (bi — Risk Xote Form "B -- 

Liability of Railway Company — "Wilful neglect" 
inuF'unforeseen c.venf or accident," meanijig of. 
Negligence means the absence of such care or skill 
as it wa.s the duty of the defendant to use towanls the 
plaint ill. 

• Wilful neglect” means that the neglect was on the 
part of a person who was not only a free agent hut 
wlio was conscious of the consequences M’hi<-h were 
likely to ensue from his act or omis.'-ion, or was 
recklessly indillerent as to such consecpiences and that 
if he had not been so indillerent, he would have known 
what the consequences would bo. 

What is negligence or the requisite absence c>f care 
in any particular case must depend on the circum- 
stances of that case. 

A Railway accident which is caused by the neglect 
or miKConduct of the servants of the Railway Ad- 
ministration does not fall within the meaning of “an 
unforeseen event or accident” within the meaning of 
these words as used in Risk Note Form “B.” S 
Japan Trading Co. Ld. r. Secretary of State for 
India. A. 1. R. 1026 Sind It 145 

S. ^2^—Obst7~uc^ing cr im{ ediug Railway 

sei'vant, what amounts to- -Railway sei'vant abused 
and assaulted when off duty— Offence. 

Before a person can be convicted of wilfully ob- 
structing or impeding a Railway servant in tlie dis- 
charge of his duties within the meaning of s. 121 of 
the Railways Act, it must be shown that the obstruc- 
tion or resistance was ohered to such Railway servant 
in the discharge of his duties as authorized by law. 

Complainant, a goods clerk at a Railway Station, 
demanded from the accused, a trader who -wanted to 


Railways Act concld. 

bo.,k certain *g'>.>ds by the Jtaihvay for carriage, a 
rate of freight higher than that which the accused 
wa,? willing to p.ay. Accused went aw’ay and on 
r ■turning to the Railway Station shortly afterwards 
found the coini)lainant sitting on the j)latform having 
clo.sed his olhee. Cumidainant alleged that the accused 
then abused and assaulted him: 

Ihld, tint assuming that the abuse and the assault 
were proved it could not be said that the complainant 
was at the time wlnn he was abused and assaulted 
exercising any of the duties imposed upon him as a 
Railway servant and, that, consequently, accused was 
not guilty of an oft'ence under s. 121 of the Railways 
Act. L JowANDA Mal r. Kmi'ERor, 6 L. 167; A. I. R. 
11)25 Lah. r.50; 7 L. L. J. 622; 27 Cr. L J. 1 33 

Rangoon Municipal Act (VI of 1922), ss.14, 

199 — Civil Procedure Code {Act V of WOS), s. 115 
— Government of India Act, IVlo, {5 & 6 Geo. V, r. 
d/I. s. 107 Chief Judge, Rangoon Small Cause Court 
- •hirisdiction under s. Ht — Court or persona 
dcsiguala- Revision -High Coin’t, power of. 

Wlifii hy an Act of the legislature, a new authority 
is constituted for the purpose of determining que.s- 
tions concerning riglits wljich arc themselves the 
creations of tlie Act. and a Judge or Presiding 
Otlicer of a ( ’ourt, hs distinct from the Court itself is 
directed to perform the functions of the newly created 
authority, then it mu.'^t be presumed, unless the con- 
tiaiy is expressly enacted or necessarily implied, that 
(he intention of tlie Legislature was that tlie Judge or 
Presiding OfUcer sliould perform these functions as 
a persona designata and not as a Court. Such a 
}»resnmption is stronger in the case of a Court like 
the Rangoon Small Cause Court which consists of a 
jduralil.v of Judges when only one particular Judge is 
invested with the new' pow’ers. 

The Chief Judge of tlie Rangoon Small Cause Court 
in performing the functions assigned to him by a. M 
of the Rangoon Municipal Act acts as a pei’soyia 
designata and not as a Court, and the High Court of 
Judicature at Rangoon has no power of interference 
in revision witli his decisions either under s. 115 of 
the C. P. C. or under s. 107 of the Government of 
India Act. R Mi’nicipal Corporation Rangoon r. 
Shaki-r. 1 Bur. L. J. 202; 3 R. 560; A. 1. R. 

Kang. 25 

Rangoon Rent Act (II of 1920), s. 15— Cui/ 

Procedure Code (Act V of WOS), s. 115 -Government 
'if India Act, 1015,15 di: 6 Geo. V, c. 61). \ 

Rent Controller, Rangoon, whether Court— RejusuL 
to certify standard rent- - Revision, whether competent 
■ -Interfcrencchy JlighCourt. 

Ueld,h\ the mniority {Robinson, C. J.. dissenting). 
That the High Court lias no .iurisdiction to interfere 
in revision with an order passed by the Rent (.\mtroller, 

Rangoon, refusing to grant a certificate certifying the 

standard rent under s. 15 of the Rangoon Kent jtet. 

Per Robinson, C. .7.— The expression “appellate 
jurisdiction” in s. 107 of the (Jovernm-^nt of India 
Act does not necessarily imply that ihere must He 
6<nue right of appeal to the High Court against the 
decisions of the Court whose order is sought to 
be revised. The expression is used merely to indicate 
the limits of the jurisdiction of the High Court so as to 
cover t4ie largest area over wliich its jurisdiction ex- 

^ThcRent Controller, Rangoon, is a Court subordi- 
nate to the High Court and a refusa by ln^i 
exercise the jurisdiction conferred upon him amounts 
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to llie decision of a case within the ineouinK 
s. 115 of the C. P. C., and it is open to the High 
Court, in a suitable case, to consider the correctness 
of that decision in the exercise of ds powers of 
revision. In any case it is open to the High t. on rt 
to revise such decision in the exercise of tlie 
general powers of superintendence conferred upon it 
bv s. 107 of the Government of India Act. R 
r.* Bukshi Ham. 3 K. 110; A. 1. R. 1920 Rang. 3.1 627 

Registration Act (XVi of 1908), s. 2 {S)— Stand- 

hin trees, vdielher immoveable property. 

In order to determine whether a standing tiec is 
or is not immoveable property within the meaning 
of the definition contained in s. 2 (C) of the Regr-stia- 
lion Act the intention of the purchaser must be taken 
into consideration. H the intention is sooner or later 
to sever the tree from the soil and to use its wood 

for industrial purpose, then it must 

coming within the exception to the delinition l)ul not 

otherwise O PiUTiii Din r. Ram Lal. - O. W . ^ 

A. 1, R. 1926 Oudh 130 5^2 

s. 17. See Oausk op action 618 

S. 17 Mortgage— Agreement to re-coiivey— 

Registration, necessity of-Legal representatives o.t 
panies, whether hound— Contract Act of 
ss. S7. 10— Construction of document. 

The predecessor-in-tille of the plaintiff sold a cer- 
tain house by a registered deed of sale to the 
sor-in-tille of the defendant for Rs. 2.0t0. On the 
-ame day the vendee executed an unregistered agree- 
ment in^favour of the vendor whereby he agreed to 
rc convey the house to the vendor provided the lattei 
paid the purehnse-money to him. The agreement 

Contained ’^the following recital :-"After 1 years 
if wni nav Rs 2 000 I shall re-convey the pro- 
peidy. if you do riot pay me in time 
fmve then no right for re-conveyance [ 
no rent for the house and no interest for the sum. 
You should not require account for rent and T 
qhall not reciuirc interest for money. I shall rccov .,1 
and enjoy rerit in lieu of interest. You 

T?a 9 non i)er lorni os loan ^Yithout interest . 
J/eid 'uTtimt the as^eement executed by the vendee 
in favour of the vendor was not in the natuie of a 
mortgage but was merely, an 

ni.f! within the purview of el. (v) ol sud s. i-i 01 

Tv ot the Uegistration Act and, therefore, did not 

■■"( 2 )‘''thal®‘he"leg"i representatives of the original 

r.!r c^so^ 

L. K. 12«l; lO »• .V L 

R. 1926 Bom 97 
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— s^ 7- MoHgage, equitable- Memorandum of 

>s-^{coistration, whether necessary franshr o. 


t€V7118 — . 

tlie parties, the transactimi can^ he luo'^ea,^ 

proof of the '''"‘‘''f “j J/^ed imder” the provisions of 
case requiie to be re^^isiti Where however, an 

s. 17 of the Registration Act. t'itle- 

ris'^'t.rSn memomndW 111 ^.he .--of 
Jl^nt^^’ion Lltog"^he^ memorandum does not 


Registration Act— contd. 

eroalo the mortgage u’hieli has already come into 
existence and does not, therefore, require registration 
An equitable mortgage to secure the re-payment of 
a sum of money lent on a iiromissory-notc w!is com- 
plet»^d simultaneously witli the execution of tlie pro- 
missory note by lianding over the title-deeds of 
certain property to the creditor. Some day.s after- 
wards a memorandum was drawn up which stated as 
follows:— “I beg to deposit witli 3*011 the under- 
mentioned securities an«l rcfpiest you to hold the 
same or any other securilie.s wliich I may from 
lime to lime deposit with \’uu to m.v order subject 
to your lien tliereon for an.v loan granted to us. lou 
arc liereliy authori^ed to sell tlie said securities or any 

of them in an}* u'ay which 3*011 ma}* consider expedi- 
*- * * 

eiit : ,1 

Held, that the equitable mortgage having been 

created before the memorauduin was drawn up the 

memorandum did not constitute the bargain between 

the parties and did not roquini registration. R Ma 

Skis Hve r. S. R. .M. M. R- M. Cnmv Fip.m, 3 R. 4-13; 

A. I. R. 1926 Rang. 10 663 

S.17 (1) (t>) -Agreement between parties to 

suit to divide property after decision of suit — 
.■ln-tinf 7 e»Hcnf for division of profits during pendency 
of suit -Registration, whether necessary— Vransfer 
of property Act (IV of ISSJ), s. J.Ji. 

During the pcmleney of a suit the parties to the 
suit entered into an agreement that the litigation 
should pursue its full course and that wliatever the 
result of the litigation might be the parties at tlie end 
of the litigation should divide the jiroperty in suit m a 
certain proportion. The agreement also provided for 
an arrangement witli regard to tlie division of the 
prolits during the pendency of the suit: 

Held ( 1 ) tliat the agreement to divide the propert}* 
at the expiration of the litigation did not create any 
interest in the properly under the provisions of 8.51 
of the Transfer of Property Act ; 

(2) that the temporary aiTangement for the m^inage- 
m''nt of ttic proppiiv and the. division of tlie prolits 
during the litigation did not declare or create an 

interest in the property; . . 

( 3 ) that, consequentlv, the agreement did not re- 
onire registration. B Rofchand Balmukund v. Janki- 
r. Kan^vlal, 27 lion., L. If. lUl; A. I. If. 192G liont^ 

21 

— -SS. 17» 49“ Lease— Unregistered document — 
■\dmission to prove collateral facts — lest Perpetual 
lease deed— Premium, payment of, whether collateral 

PW an unregistered document to be admissible in 
evidenexj the collateral fact to be proved must be in- 
dependent of or divisible from the purpose, to effect 

whi ’ll the law requires registration. 

P of the premium for a lease and the receipt 

of consi<loration therefor by the lessor are not 
collateral facts and an unregistered deed of iierpetual 
lease is inadmissible to prove these facts. N RihRAX 
yj i\^upni 1044 

— 1_- ss. 17 (1) (b), ^ 9 — Gift— Transfer of Pro- 
perly Act {IV of ISSI), s. US-Gift, deed of, un- 
regi'<tered, whether admissible in evidence— Possession, 

evilence of. _ , , , * -fx • » 1 • 

APhough an unregistered deed of gift is not admis- 

8 ihle' in evidence to prove the factumot the gift, it is 

r^n'iiut for the collateral purpose of showing the con- 

thiin is piTSCssion of the donee over the subject of the 

gift from the dale of the gift and the character of such 
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Registration Act- oontd. 

j^ossession. O Secretarv of Mtati? kur In’dia v. 
Harcharan’ Dass. 3 O. W. N. 45; A. I. R. 1926 Oudli 9S- 
13 0. L. J. 115 927 

SS. 17 (1) (d), (2) (V), 49, 2 (7)-L?a9e 

— Agreement tn lease premises — Present demise — 
Intention of parties -Registration, ndiether necessanj 
-Unregistered agreement, admissibility of — Oral 
evidence, whether can he adduced - Evidence Act ^l 
of 1S72), s.Ol — of document. 

Iq order to come within the purview of s. 17 (2: .r; 
of the Registration Act an agreement must at least bo 
one under which the parties have agreed upon the 
terms which are to be included in the formal docu- 
ment by which, if and when it is executed, a transfer 
of an interest in the property will be efTccted. Other- 
wise the agreement will amount merely to a contract 
to enter into a contract as to the terms of which 
latter contract the parties are not already agreed, and 
such an agreement is not known to the law and ia n«*t 
recognized by it. 

Although under an agreement to demise the term 
of the lease is to commence at a future date or a 
formal document is to be subsequently executed be- 
tween the parties, it does not necessarily follow that 
the agreement will not operate ns a present demise 
of the premises. Whotlier an agreement amounts to a 
present demise or not depends upon the intention of 
the parlies which is to b_' gathered from the langu- 
age in which tlie agreement is couched. 

The plaintiff sent the following letter to the de- 
fendant :- “I do hereby agree to take by our personal 
settlement your hou.se and premises No. 7, How- 
bazar Street on a lease for 21* years under the fol- 
lowing terms : — • 

(1) Four thousand rupees salami. 

(2) Rent Rs. 400 per month. 

(3) Both ta.xes , ow'ner and occupier, should be pni I 
by me. 

1-1) Thorough repair will be done every five years. 

(5) The period of lease will be settled from Ist of 
December 1921. ” To this the defendant replied that 
he confirmed the plaintifi’s letter and that all terms 
would be settled on the agreement. Neither of the 
letters w'as registered. Subsequently the defendant 
sold the premises to other persons and the latter 
sensed a notice on the plaintiff to vacate the pre- 
mises. Plaintiff thereupon brought a suit for specific 
performance of the agreement to lease the premises to 
him contained in tlie two letters : 

Held, (1) that the agreement contained in the letters 
amounted to a present demise of the premises and 
created an immediate interest therein and that the 
letters being unregistered were inadmissible in evi- 
dence by reason of the provisions of s. 49 of the 
Registration Act; 

(2) that oral evidence of the ter.ms of the agreement 
w’as barred by the provisions of s. 91 of the Evidence 
Act * 

(3) that the letters could not be admitted in evi- 
dence even for the purpose of proving the terms of 
the agreement in order to enable the plaintiff to 
claim* specific performance of the agreement. C 
RA>fJOO Mahomrd v.Haridas Mullick, 52 C. 695; A. I. 

R. 1925 Cal. 1087 320 

s. 28 — Place of registration — Transferor 

acquiring property in order to register document 
within particular district, effect of—Registratioji, 

validity of. ,, i_ 

Where a transferor does not actually own the pro- 


Registration Act— oontd. 

pjrty which he purports to transfer, a mere insertiou 
in th? dead of transfer of a description of such pro- 
p irty \vill not legalize the registration of the deed in 
t ie registration district in which that property is 
situated. \^ h'^re, however, in order to enable himself 
to register a deed within a particular registration 
district, a transferor first acquires property within 
t.iat district and then includes tliat property in the 
d'^ed of transfer, the registration of the deed within 
that district is p^rfsctly valid. O Pirthi Di.'t v. Ram 
Lal. 2 0. \V. N. 917; A. I. R. 1026 Oudh 136 512 

' ; S. 28 — Sale-deed, registration of — Property 
situate in and outside jurisdiction of Registration 
Officer — T endor having no title to property within 
jurisdiction — Xon-transfei-able property included in 
sale-deed Registration, validitii of — Transfer of 
Property ActUVof WS3), s. Si -Sale-Delivery of 
possession -Constructive possession. 

Registration of a .sale-deed is invalid if the title of 
the vendor is found to be non-existent in the only 
Item of the property sold that is situate within the 
jurisdiction of the Registration Omcer. 

Ill order to render registration a nullity, it ia not 
necessary that tiie fraud jiractised on, or misrepre- 
sentation made to. the Registering Officer must be hy 
botii the parties in collusion. Any fraud or mia- 
reprcsentatioii by one party alone is sufficient to 
render the registration a nullity. 

purpose of registration, the Regi.steriug 
(l.ncer is bound in normal ca.ses to accept the descrip- 
tion of the property given in the deed presented for 
registration before Jiirn and such registration is ab- 
solutely void if one of the properties described »iii the 
deed is on the face of it non-transferablo, viz., an 
occupancy field, irrespective of the fact whether it is 
ivally so or not. 

For the purposes of s. 51 pf the Transfer of Pro- 
perty Act in ortler that a sale of immoveable property 
w’orth below one hundred rupees should be valid, 
there must be a real dsliv'cry of the property, and 
merely some sort of constructive possession is not 
sufficient. N Sarja i-. Tulsi, A. I. R. 1926 Nag. 93 

1018 

s. 32 (c). Set Document, EXECUTION* OP 

209 

^ T* — Presentation by unautho- 

rized person — Admission of execution before officer 
not competent to accept presentation, effect of — 
Registration, validity of — Pardanashin lady, transfer 
by — Burden of proof. 

A person taking a conveyance of property from a 
pardanashin lady must show that the lady had advice 
and fully understood tlie terms and conditions of the 
conveyance and the results flowing from lier actions. 

A Registrar or Sub-Registrar has no j’urisdiction to 
register a document unless lie is moved to do so by a 
person who has executed or claims under the docu- 
ment, or by the representative or assign of such 
person or by an agent of such person, representa- 
tive or assign duh* authorized by a power-of-attorney 
executed and authenticated in the manner prescribed 
in s. 33 of the Registration Act. 

The object of this provision is to make it difficult 
for persons to commit fraud by means of registration 
under the Act and it is the duty of the Courts not to 
allow the imperative proWsions of the Act to be 
defeated. 

Where a document is presented for registration by a 
person who is not authorized to do so, the defect cannot 
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be cured by the executant s admission of execution 
made before an officer to whom a commission has been 
issued under s. 38 of the Hegistration Act. but who 
has no jurisdiction to accept the decument for regis- 
tration. R HaliuaBeb Bhe r. Khaiui-nnissa liEB Bkk, 

3 R. 398; A. I. R. 1926 Rang. 17 644 

S. 49 . See Also Registuatios Act. 1908. 

s. 17. 

ss. A9,M— Unregistered documpit showing 

nominal nature of prior sale-detd, admissibility of. 

An unregistered document which merely shows that 
a registered sale-deed executed previously in respect of 
certain immoveable property was only nominal in its 
nature is admissible in evidence inasmuch as it is not 
used as evidence of any transaction affecting immove- 
able property. M Namtla Ramayya v. N.adii'ISLni 
Aptayya. 23 L. W.19; (1926) M. W. N. 135; A. 1, R 
1926 Mad. 362 

Religious Endowments Act (XX of 1863), s. 14 
— Heligious endowment — MuUvalli, alienation by— 
Suit by worshipper — .'Uienation, whether can be 
cancelled— Possession, whether can be decreed— 

Dedication, proof of— Assertion of dedication given 
effect to injudicial proceedings, effect of . 

In a suit brought under s. 14 of the Religious 

Endowments Act the Court cannot give any relief m 
the shape of the cancellation of any transfer effected 
hy the mutwalli, nor can it grant possession to the 
plaintiff of property which the miitwalli is alleged to 

have alienated. 

The question whether certain property has been 
dedicated to religious uses must, so far as possib e, be 
decided upon the basis of such documentary evidence 
as is available. Oral evidence is apt to be unreliable 
in such cases. 

The fact that an assertion that certiun premises 
were used as a place of public w'orBhip was given 
effect to in the course of judicial proceedings several 
years prior to the institution of a suit in which the 
question of the nature of such pnjmises arises, is a 
fadrong indication of the fact that the premises have 
been dedicated as a place of public worship, as also is 

the fact that a portion of the prcp3rly in dispute was 
used as a sort of dharmshala or musajirkhana for the 
accommodation of persons who came to worship there. 
AMahapboSahu V. Sauju Prasad Tiwaui, 2i A. B 
21; 48 A. 158 

S, 14 — Suit for declai-ation that resolutions 

jmssed at certain meeting are invalid, nature of 
Jurisdiction of Court. 

A suit brought by a member of a Committee con- 
stituted under the Religious Endowments Act, against 
the other members for a declaration that resolutions 
passed at a certain meeting were invalid on account 
of proper notice not having been given does not fail 
within the purview of s. 14 of the Act but is triable 
under the ordinary law'. C Faizuddis Ali v. Iyahha 
Biraji 


Res Judicata. 

See lixKCUTio.s' ov decrbk 
See Hindu Laiv- Joint family 
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Hindu Law— Widow — Reversioner, declar a- 

loiT/ suit by, to set aside alienation by widow — 
Dismissal on finding against plaintiff's rcv<r#iona»*y 


Res Judicata -coutd. 

title— Suit for possession on widow's death, whether 

barred — Mutuality. - \e 

Where a suit brought by a person alleging himself 
to be the nearest le.versioncr to the estate of a 
deceased Hindu for a declaration that an aliena- 
tion hv the widow of tlic deceased is not valicl 
beyond her lifetime is dismissed on the ground 
that the plaintiff is not a reversioner at all. the 
decision operates as res judicata in a subsequent 
suit brought after tlic death of the widow for pos- 
session of the properties by a successor-in-mterest 
of the alleged presumptive reversioner. .... 

'i‘he fact that in dismissing an application in the 
liret suit by the plaintiff to withdraw it with liberty 
to tile a fresh suit, the Court made an observation 
that tile order refusing permission would not aflect 
plaintift'6 right to bring a suit for possession after 
the widow's death, is immaterial where the Couit 

actually proceeded to hear the case and dismissed the 

suit on its merits. . , 

One test of res judicata is mutuality. A party will 
not be concluded against his conteiUion by a former 
judgment unless he could have used it as a 
tion, had the judgment been the other "'‘W- 
Palani Goundan V. Bufpia (jOcndan, 49 
L W. 170; (1925) M. W. N.o/2;A 1. R. 102 j Mad. 

1162 

(7. P. Land Revenue Act ( 1 1 1 of 1001), ss. Ill, 

112,238 (k ) — Partition proceedings —Objection not 
taken — Res judicata. 

Tlic very nature of a claim for partition amongst all 
the co-sharers involves an enquiry into the share or 

every one of them whether the claim is made in a 
Revenue Court or in a Civil Court. W liat is material 
is that a person should be a party to ihi partition 
proceedings and it is immaterial whetl er he is an 
aj.plicant for partition or is arrayed on the opposite 

Bection 111 of the I’. P. Land Revenue Act imposes 
a duty upon each co-sharer to put forward any 
around* of claim or defence involving a question of 
proprietary title in the matter of the partition of a 
malial. If a co-slinrer omits to take any objection 
which he is required by law to lake, it must be 
deemed that he has taken tliat objection and that 
under el. (c) of suh-s. (1) of s. Ill of the Act the 
Collector lias decided that objection against tliat co- 
sharer. To the decision of such a que.stion the pro- 
visions of the rule ot res judicata w’ould extend and 
it w'ould not be open to a person who w’as a party to 
the partition proceedings to agitato that question in a 
subsequent suit in theCivil Court O Bau Nath Singh 

r. BamadurSinch, 2 O. \\ - N. L. J. 

R. 6 A. (O.) 101; A. I. R- 1926 Oudh 101 583 

Widow, suit against— Reversioners, whether 

bound by decision — Widow not impleaded inrepre- 
sentaiive charactei — Pleas in opposition to interests 
of reversioners— Jurisdiction to entertain subsequent 
suit , absence of , eff ect of . , , , j. 

Where a Hindu wddow' in w'hom her husbarms 
estate lias vested represents the estate in a litigation 
to which she is a party, the decision in such 
litigation, fairly and honestly conducted, given for 
or against her will bind the reversiouers, but this 
rule can be applied only if the widow does as a 
matter of fact, represent the estate in the litigation. 

If for instance, she litigates in assertion of an 
absolute right inconsistent with her representative 
character, she cannot in any sense of the word be 
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Res judicata— concld. 

said lo represent the estate or tlie interest of the 
reversioners in such litigation, and a decision given 
therein upholding sucli contention of liers cannot 
be held to be binding on the reversioners. M Alla 

ViRVSWAMI V. POLAVARAPL* NaIYUI'AMMA, 'J’2 L. W. 17o; 

•19 .M. L. J. 430; A. I. K. 1925 Ma.l. 1270 497 

Revenue settlement— Enhanced revenue, im- 
position of. during currency of period of settlement, 
legality of. 6’ee Madras 111- vlnli; Klcuveuy Act, 
18C4, s. 58 82 

Sale Of goods- Goatract. G. 1. F — Buyer's refusal 
to accept bills— Re-sale l>y vendor after delay and 
drop in priccB—doods teiidey'ed 7wt in accordance 
with coniractSeller, right of, to claim loss incun-ed 
on re-sale. 

Plaintiffs undertook to supply the defendant vitli 
fireworks imported from Euroi»e. the bills therefor 
to be accepted on i>rPsentation and jiaid for at 
maturity; in flefault. the plaintiffs were authorised to 
dispose ' of the goods by public sale or action. It 
Avas agreed that the goods sliould be supplied in 3 
lots oF 10 cases each, each lot containing a different 
design. The invoices forwarded did not show this 
and'^the defendant refused to accei>t the drafts. 
Plaintiffs thereupon, long after the season for fire- 
works was over and when prices had greatly dropped, 
sold the goods and sued for the loss incurred by them 
on such re-sale. It was ])rovecl that the goods con- 
si^’ned Avere all of one design and not of different 
designs as provided for in the agreement: 

Held, that the plaintiffs’ suit must fail inasmuch 
as (a) they were not justitied in re-selling the goods 
after an unreasonaVde delay, and (6) tliey had not 
shown that the goeds Avhich they purported to re-sell 
and liad re-sold Avere goods Avhich the defendants 
would have been obliged to take under the terms of 
the contract M Parthasarathy Chltty v. (ia.japatiu 

Naidi- 49 M. L. J. 215; 22 L. W, 417; rl925) M. tV. N. 
756; 48 M. 787; A. I. K. 1925 Mad. 1258 568 

Settlement Officer, Punjab— Dtuici- o/. 

In the Punjab the Settlement Otlicer in the early 
davs of British rule combined in his person both 
judicial and administrative functions. He had to 
inA'esti^ale into the actual conditions of the occu- 
pation °of lands in respect of Avhich the settlement 
proceedings were instituted and to give effect to 
ascertained facts in accordance with the result of his 
enquiry whether the occupation AA-as by Aurtue of any 
riffht or title. P. C. Ahmad Khan r. Chax.ni Bini, A*. 
1 R 1925 P. 0. 267; L. K. 0 A. (P. C.) 190; 5 L. 502; 3 
6. AV. N. 93; 52 I. A. 379; 30 C. W. N. 506 45 5 

Soldiers (Indian) (Litigation) Act (IX of 1918), 

3, 11, application of. 

Section 11 of the Indian Soldiers (Litigation) Act 
is applicable only to a plaintiff Avho is an Indian 
soldier at the time Avhen. he brings his suit. L Salio 
Ram V. Bakhtaavar, 1 L. C. 400; A. 1. R. 1926 Lab. 187 

566 

Sonthal Parganas Justice Regulation (V of 

1893)< ■See Sonthal Parganas Settlement 

Regulation, 1872, ss. 5, 6 1033 

Sonthal Parganas Settlement Regulation (III 
of 1872), ss. 5, 6 — Sonthal Parganas Justice 
Regulation (V* of 189S) — Sonthal Parganas ScttUmeiit 
(Amendment) Regulation ( 1 1 1 of WOSfs.S — Mortgage 
suit relating to property situate within Sonthal 
Parganas—interest, amount of, allowable. 


Sonthal Parganas Settlement Regulation - 

concld. 


The effect of s. 5 of the Sonthal Parganas Regula- 
tion III of 1!)08. which replaced s. 5 of the Sonthal 
Parganas Sett lemer.t Regulation III of 1872, has been 
to exclude, for the future the jurisdiction of Civil 
Couit.=? to try cases relating to any lands in the 
Sontlial Parganas only during such period as the land 
should he under settlement, the period being reckoned 
from the time Avhen the land is notified asunder settle- 
ment to the time Avhen the settlement is completed. 

Whore a suit is instituted in a Court outside the 
Sonthal Parganas Avith respect to property a part of 
Avhich is situate witliin tlie Sonthal Parganas the Court 
in Avliicli the suit is instituted must be deemed to be 
one liaving jurisdiction in the Sontlial Parganas 
Avithin the meaning of s. 6 of the Sonthal Parganas 
Settlement Regulation HI of 1872 as amended by the 
Sonthal l^arganas Justice Regulation V of 1893, and 
tlie Court in making a decree in such a suit is bound 
to comply Avith tlie i)rovisions of fliat section Avliich 
limits its poA\*er.«, P. C. Sourendra Mohan Sinha 
V. Haui Prasad Sinha, A. I. R. 1925 P. C. 280; 42 C. L. 
J. 592: 21 A. L. J. 33; (1926) M. W. N. 49; 7 P. L. T. 97; 
50 M. L. J. 1; 5 Pat. 135; 52 1. A. 418; 30 C. W. N. 482 

1033 

Sonthal Parganas Settlement (Amiendment) 
Regulation (III of 1908), s. 5. See Sonthal 
Parganas Settlement Regulation, 1872, ss. 5, 6 

1033 


Specific Relief Act (I of 1877), ss. 15, 27 —Agree- 
ment for sale of immoveable p^'operty — Agreement 
by adult on behalf of himself and of mhior co- 
owner — Specific performance with regard to share 
of adult, whether can he enforced — Subsequent 
transferee from vendor — Notice, proof of. 

Whei*e a person agrees to sell his share in certain 
immoveable property along Avith the share of a minor 
co-owner on Avhnse behalf he purports to act as a 
guardian, there is nothing to preA'ent the vendee from 
enfoicing specific performance of the contract of sale 
so far as the interest of the vendor himself, Avhich he 
Avas competent to transfer, is concerned. The provi- 
sions of s. 15 of the Specilic Relief Act are applicable 
to such a case. 

A suit for specific performance of a contract for 
the sale of immoA'eable property is liable to be dis- 
missed as against a subsequent transferee from the 
vendor in the absence of proof that such subsequent 
transferee had purchased the property with notice of 
the contract in fa\’our of the plaintiff. C Purna 
Chandra Mukerji r. Gopendra Krishna Kundu 517 

S. 21 (a). See Provincial Small Cacsb 

Courts Act, 1887, Sen. II, Art. 15 108 


— s. 27. 


Where a later purcliaser of a property claims 
prioritA’ over an earlier j)urchaser of the same i>ro- 
nertv bv virtue of a prior agreement, such agree- 
ment must be a completed one which be sfj-cilic- 

allv enforced under s. 27 of the Specific Relief Act. 
M GOVISDUSWAMI PiLLAI V. DORAISAA’AMI Ml DALI, (L'-p 

M. W. N. COD; A. I. K. 1926 Mact 120 1 81 

S. 42 — Criminal Procedure Code '.IcM of 

1S9S) s KO—Suit for declaration— Property in 

possession of third person-In junction, 

be prayed for— Consequential relief, whether neces- 

A i/laintiff Avho seeks a declaration in respect of 
properties which are in the possession of a third 
person is not bound to ask for an injunction. 

Though an injunction may be granted in a suit lor 
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declaration if the plaintifl wants it, it cannot be re- 
garded as a relief which the plaintiff is bound to ask 
when he does not feel any apprehension from the con- 
duct of the defendant and when he does not feel |t 
necessary to ask for it. In such a case the 
suit is not liable to dismissal on the ground that it^ 
open to the plaintiff to ask for further relief M 

GOVINDASAMI PiLLAI V. CHETTIAR 4,) M L. 

• J 630- 22 L W. 66G; A. I. R. 1926 Mad. Ibl; (1926) U 
W.N. 167 

Stamp Act (11 Of 1899), ss. 15,35,36. 5ee C-^1^ 

C., ^Unstamped document, admission 

o/, by Trial Court— Appeal^ Admission, whether 

Where unstamped document has been a<lmdte^l 
In evidence bv the TrialJudge. the admission is not 
open to question in appeal which 
tinuation of the same proceeding. The Appellate 
Court can only send the do 2 umeut on for tne 

’ wllectionof the penalty, if any. payable m respect 

of the document. M Nagapp.^ J" V/S^yc' 

Firm. 22 L W. 12; (1925) M. W. 484; i9M.U J. 3Ui^ 

^yiy^S^Vy-Rc/erence to High Court, when car be 
made- No case pending- Reference, whether com-. 

A reference to ^igh Court under s. 57 (^ (b^ of 

the Stamp Act can be made he e 

pending which is to be disposed of b> the Ke%cnue 

Lthority on receipt of n,ere 

Court. A reference to tlio High 

n-hstract Question when there is no _ case p^ & 

before the Revenue authority for ' om\d 27 

competent. B Usur Dadabiui r. Chand Mahomed 27 

Bom L. u. 1273; A I. R. 1926 Bom. 51 

S. 61. See Stamp Act, 1890, s . 30 494 

Sch. 1, Art. 1— Statement of coirectness of 

fii*('ounts whether liable to stamp duty. 

Where ii reply to a letter sending a statemen of 

au= ‘r 

biHl\o''t‘’suchau\%ktw!edUnla"^^^ 

in \rt 1 of Sch. I to the Stamp Act and is not 

|?f nSis* V rsii 

M. L. J. 306; A. I. R. 192o Mad. 1215 

Statutory bodies, duties o/. 1 1 , amripr 

Large powers are conferred upon local bodies . 
tlie Mfdms District M'ttiicipa'ilia® ®£ tim 

understanding that they observe the ot 

Statute to which they owe their origin, ^“^Vsyfthout 
he allowed to levy taxes upon private 

strict compliance with the provisions ff the a 

Courts have no power to J^Kkis. n! 

statutory obligations imposed M 

Jute & Corros Mills Co. Ld. ^ftiMciPAL Cou. , 
ViziASAOABAM, 49 M. L. J. 542; 22 L. . 619. A. I.^K. 

1926 Mad. 152 

succession Act (X of 1 865), ss. 179, 269-'‘.lii 
the vroperlu of the deceased, meaning of r 
ptrty cLvcyed by administrator 

of Court— Conveyance, ^^hether can be challengeU 
The expression ‘'all the property of the 
in 8. 179 of the Succession Act must be j. 

♦ peaning the actual property of tho deceased, whether 
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Succession Act— concld. 

held by him for his own benefit or for the benefit of 

°‘A"'disposai of property beiongiug to a deceased 
person by tiie administrator of the estate of he 
deceased without the previous permission of tlie 
Court is voidable at the instance of any other person 
interested in the property, that is a I jec 

tinn to such a salo must proceed eithei fiom tne 
heirs of the deceased or from those persons w 

have a beneficial interest ‘hf Dfo 

AlinvAPCR Zkmisdaui Co. v. R.im Kanai biNOH i^e , 

[1925) Rat. 254; 7 R. L. T. 188; 5 Rat. 80; A. I. R- 1926 
SS. 234, 261. See C. P. C., 1908, O. XLVJR 

'*■ ! 3 269— Executor, powers of, to dispose of 

~Tropenl'ofdeceased-DirecUon in Will 'l’ 

Unue business-Mortgaoe by executor to raise money 

ior purposes of business, validity o;. . „nHpr 

3 '^>69 onhe .SnccessVrAcTto di:p!rse‘'of 'the property 

;^U airec^^;^- ..U 

1^2^ Rrn^'io"- ^-^3 

Suits Valuation— Redemption suit. See 

Fees Act, 1870, s. 7, cl. ix 


Court 

81 


suits Valuation Act (VII of 1887), s. 

possession and mesne protits Appeal 

^cess of Rs. 5.000— Fot'um of appeal. 5ee Appeal, 
Civil 

<iiiretv— Letter of guarantee drawn “P 

irs.ia-qi.r4: 2i S'S 

iBSlSS 

RAM. 22 L. W. 639; (1926) M. W. N. 60; A. I. R. Ll^O 
Mad. 62 

Transferor P''0P®»:ty ?y^® 1908 ?ll5 

cability of, to Punjab. See C. P. C , 1J08, 

n fi_ PTi^ulu. Law— Famity an-angement— 
"l^ision of deceased divided brothers properties 
between suiviving brother and sons of P/edec‘ased 
brother during lifetime of widow-Transfer of spea 
suceeEsi°nis-Suit /or poF.es.ion by brother after 

widow's death, maintainability of . 

\tmr the death of a divided brother h.s properties 
-redivided between his surviving brother and the 
sons predeceased brother and were taken posses- 
^fnn of bv them without objection by the widow of 
?he decea^d who obtained a maintenance allowanro 
under the arrangement. After the death of the 
Addow the surviving brother brought a suit against 
bja nephews for recoveiy of possession of the jnoper. 
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Transfer of Property Act— contd. 


Transfer of Property Act— contd. 


ties in their possession claiming as reversioner of the 
deceased brotlier ; 

Held, (1) that what was dealt with by the plaintiff 
and the defendants under the arrangement was the 
property itself and not a mere apes successioJiis, since 
actual possession of the properties was taken by the 
i*espective parties ; 

(2) that the arrangement was binding on the ]daint- 
iff who was a party to it and that his suit was not, 
therefore, maintainable. M Somi X.unr r. Sita- 
RAMAvyA, 22 L. W. 71(1; A. I. K. 1!)26 Mad. 251 359 

S. 6 ('ej — Revenue sale — Auction-purchab'er, 

whether entitled to recover arrears of rent — Transfer 
of rijlit to recover ui'rears of rent, validity of. 
Section Cic) of the Transfer of Property Act is no 
bar to the transfer of an estate witli the right to 
recover arrears of rent due to the owner of the estate. 

A purchaser at an auction-sale held under Bengal 
Land Revenue Sales Act is entitled to recover mesne 
profits from tenants whose tenancies were not annulled 
till the institution of the suit, such mesne i>rofits being 
limited to the amount payable by the tenants as rent. 
C Ah.mai) Ali V. iMalhiui/Alam Choudhi-ry 474 

s. 51 — Sale by public auction— Delivery of 

excess land — Bona hdo impj'ovements — Suit in eject- 
vient as to excess — Compe/isafion, right to — General 
principles. 

The defendant purchased a large plot of land in 
public auction from a District Board. In being given 
possession of the land purchased, he was given 2 
acres and odd of land more than what he purchased. 
But he was not aware there was any such mistake and 
took, possession of the whole of the land as being the 
land that he had j)urchased and made improvements 
thereon. In a suit by the District Board to eject the 
defendant from the excess area of land: 

Held, (1) that the defendant was a transferee of the 
property as a whole and he believed in good faith 
that he was absolutely entitled to tlie whole and made 
the improvements bona fide on the property, and s. 51. 
Transfer of Property Act, apjdied and the defendant 
on ejectment was entitled to be paid compensation 
for the improvements; 

(2) that even apart from s. 51, on general principles 
of equity, the defendant's claim to improvements 
could be supported, especially since the plaintiff 
knowing that the defendant was making improve- 
ments on land did nothing to prevent it. M Katesa 
Thevan V. District Board of Tanjore, A. I. R. 1920 
Mad. 814 1 


S. 54. 


See Limitation Act, 1908, s. 132 7 5 4 

See Registration Act, 1908, s. 17 (1) [b) 817 

See Registration Act, 1908, s. 28 _ 101^8 

See Transfer of Proferty Act, 1882, s. 50 1 021 

— s. 55. See Limitation Act, 1908, Sen. I, Art. 

116 . 

S. 55(4) {b)— Vendor and purchascr^Lien 


forunpaid purchase-money, whether canbe enforced 
against transferee for value without notice. 

The lien which a vendor has as against the pro- 
perty sold for the amount of any portion of the 
purchase-money which remains unpaid is an equitable 
lien and cannot be enforced against a subsequent 
transferee of the property for value and u ithout notice 

of the lien. . , , 

The rule of law laid down m cl. (b) of sub-s. (4 ) of 
B. 55 of the Transfer of Property Act js merely a 
statutory recognition cf on old equitable x rinciple, 


the limitations of which are well defined. ^0 Hasan 
Baqar V. SheoNauain Singh, 3 O. W. .N. 25; A. I. R. 
1920 Oudh 81; 13 O. L. J. 178 917 

s. 58. Sec Contract Act, 1672, s. 35 330 

s. 59. Sec Registration Act, 1908, s. 17 

663 


S. 59— Attestation of mortgage — Executant 

illiterate— Person writing name of executant, whether 
can attest—Scribe, when attesting witness. 

Where a person writes on a mortgage-deed the name 
cf the executant who is illiterate and tlien his own 
name by way of attestation, there is no proper attes- 
tationof tlie deed as required by s. 59 of the rransfer 
of Property Act, as a person cannot be an attesting 
witness to'his own act. The matter would be differ- 
ent if tlie executant puts a mark or thumb impression 
on the deed, for then it could be argued that the per- 
son attested to tlie mark or the inapression. 

A scribe may also assume the position of an attest- 
ing witness if*he signs the document after seeing the 

document dulv executed. But where tlie scribe signs 
as scribe before the execution of the document by the 
executant, he cannot be considered an attesting wit- 
ness unless lie again signs Viy way of atlestati<m after 
w’itnessing the execution of the document. O 

sAMUJii Singh v. Mainath Kuer, 2 0. W. N. 853; A. I. 
T? 102.5 Oudh 737 176 


ss. 59, 5^— Constriction of document— 

Transfer by pyatpaing, nature of— Redemption- 
Specific performance— Transferor, whether can 
recover possession. 

Plaintiff effected a transfer of certain property in 
favour of defendant by a pyatpaing but there was no 
registered instrument. Plaintiff brought a suit for 
redemption of the laud alleging that the transaction 
was a mortgage and the defendant tiled a counter suit 
for siiecitic performance on the ground that the 
transaction was a sale. The Court arrived at the 
tiiidingthat the transaction was neither a sale nor a 

mortgage: . , , 

Held, (1) that on the finding no question of redemp- 
tion or of specific performance could arise; 

(.2) that inasmuch as the transfer by pyatpaing did 
not transfer anv interest in the property to the de- 
fendant the plaintiff was entitled to recover possession 
of the property. R Mo. Po 1\IN i\ Mg. Oh, 2 Bur. L. 
J. 4: A I. R. 1923 Rang. 230 1 021 

SS. 59 ,^ 00 — Mortgage— Illiterate €.xecutant 

making mark on deed— Attestation by scribe, validity 
of— Contingent charge, validity of— Construction of 
document— Intention of parties- Mortgage-deed of 
one property, whether can operate as deed of further 
charge in respect of property previously mortgaged. 
Where an illiterate mortgagor purports to execute a 
mortgage-deed bv making his mark on the deed and 
the scribe thereafter attaches an explanatory note to 
the mark and also attests the mark, the attestation 


s perfectly valid. 

Deeds and contracts executed by the people of 
ndia ought to be liberally construed and where the 
ntention of the parties is clear the form of words 
mployed is immaterial. 

In order to find that a document create* a cliargo 
ipou immoveable property the Court need 
atisfied that the document shows an ^ 

he person in whose favour it is exetmted sho 

lave the benefit of the security of the 

A contingent charge is not a a-. 

aeaningof s. 100 of the Transfer of Property Act,^ 
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Transfer of Property Act— contd. 

Certain property was mortgaged by the plaintiff 
with the defendant and subsequently the plaintiff' 
executed a mortgage-deed of some other property in 
favour of the defendant which contained a recital 
that if for any reason the mortgagee should lose 
possession of the property mortgaged with him under 
the deed or if there was any dispute as to the title of 
the mortgagor, the mortgagor would be liable to pay 
the money due under the deed before he could redeem 
the previous mortgage. The subsequent deed was 
described us a deed of further charge and the terms 
and conditions of the previous mortgage-deed were 
incorporated into the subsequent deed; 

Held, that the subsequent deed operated as a deed 
of further charge with regard to the property pre- 
viously mortgaged and that that property couhl not 
be redeemed without paying oft' the amount due 

under the subsequent deed. O Raja Ram v. Jaoass.^h 

5 07 

s. 72(b). 5ec C.P. C., IftOS. 9. 110 93 

SS. 72, 76. See O. P. C. 1908, O. XXXIV. 

u. 1 

S. 74 -Mortgarjes, prior and subsequent— 

Mortgage decree paid off by puisne viortjfagec 
Liability of other puisne mortgagee not made party 
to swit— Damdupat,>)*«fe o/, whether applicable. 
Under s. 74 of the Transfer of Property Act a 
puisne mortgagee who pays off a decree obtained by 
a pi*ior mortgagee acquires tlic rights and poweis oi 
tho prior mortgagee as determined by the decree. 

The decree is not, liowever, binding on any otlier 
puisne mortgagee who was not made a party to the 
suit and the liability of such puisne mortgagee must 
be determined on the basis of- the mortgage. \\ hatever 
may be the position under the decree, a puisne mort- 
cacee who w’as not made a party to the suit is not 
liable under the rule of damdupat to pay more than 
double the amount of the principal secured under the 
prior mortgage. N Devidas y. Trimiuk, N. L. R 
A. I. R. 1926 Nag. 214 101° 

SS. 74, 9 \— Subrogation— Mortgage by father 

for himself and son— Partition between father and 
son— Father undertaking discharge of mortgage— 
Mortgage, mbsegaent. by fathcr-Part of consideration 
applied towards discharge of prior mortgage-becond 
viortgagee, whether entitled to be subrogated to first 
niortoadee^s rights against son, ^ 

A Hindu father executed a mortgage of certain pro- 
perties on behaU of himself and his min.>r son. 1 here 
was subsequently a partition betwep the father and 
the son who had then attamod majority by which 
the father undertook to discharge the 
tho properties comprised in the mortgage • 

Bllotted to the eon. The father tlieretiftcr e^^ecuted .i 
second mortgage on the same properties ‘ 

himself and another minor son subsequently horn. 
Part of the consideration for the second inoit^age 
went towards the discharge of 

In a suit by the second mortgagee, after tho death of 

the father against the sons: . i i 

Held (1) that the doctrine of subrogation could not 

ho availed of by the second mortgagee; 

(2) that there was no presumption of 
on the part of the parties to the second mortgage tl at 
♦he first mortgage should be kept alive after it was 
discharged as Uifre was no intermediate encumbrance 
Af?ainst which it might have served as a shield. 

^^{3) that the plaintiff was not entitled by subroga- 

fion to bring to sale tho properties of the son who 


Transfer of Property Act— concld. 

was divided from his father and was not a party to 
the second mortgage merely on account of the fact 
that part of the consideration for the second mortgage 
had gone tow’ards the discharge of the debt due 
under the iirior mortgage. M Kandaswami Nak ker v. 
Venkata Reddiak, 22 L. W. 238; A. I. R. 1925 
1219 577 

S. 7 e— Redemption suit— Mortgagee in posses- 
sion— Liability to pay enhanced iisscssment— Costs. 

In the absence of a contract to the contrary, a mort- 
gagee in possession is bound to pay enhanced assess- 
ment on the mortgaged property, apart altogether 
from the provisions of s. 76 of the Transfer of 1 ro- 

perty Act. . , , ,• i 

In a redemption suit the mortgagee w’ould ordinarily 
be entitled to his costs but this is subject to the dis- 
cretion of the Court where he raises questions which 
involve a denial of the mortgagor's right to redeem. 
M Vasteva Holla r. Mahabala Kao, A. I. K- 1926 
405 

S. 91. See Trassebk of Propertv Act, H82, 

s. 74 

S. 100. 

See Partition cS? 

Sec Transfer of Property Act, 1882, s. .)9 507 

S. ^07— Lease— Ocliicry of possession. 

Delivery of ix>ssessiou is essential to the comple- 
tion of a ’lease under tho Transfer of Property Act 
only w’here the lease has been made by oral agreement 
and a lease bv oral agreement cannot be made 
where it is from’ year to year or for any term exceed- 
ing one year or reserving a yearly rent. Delivery 
of possession is not, therefore, necessary for the com- 
pletion of a pennanent lease under the Act. buch a 
lease can be created by a registered instiument. 

15y possession is meant possession of a chaiacter of 
which the thing to be possessed is susceptible* and 
for many purposes the law’ regards the right to 
possession as eiiuivaleiit to possession, especiall.\ 
where the propertv is not in the actual possession of 
anyone Pat Hipnapur Zbmindauy Co. y. Ram Kanai 
^N rOEO (1925) Pat. 254; 7 P. L, T. 188; 5 Pat. 60, A, 
A. I. R. 1926 Pat. 130 '69 

s. 123. See Registration Act, 1908, s. 17 

(1) ib) 927 

S. 130— Assignment of debt— Writing, whe- 

778 


ther necessary. See C. P. C-, lt08, s. 115 


Trespass on Government /and— Patta, absence of 
—Assessment, effect of -Ejectment suit-das Icrtii, 
plea of, when available—Third party impleaded as 
party to suit, effect of —Amendment of pleadings 
Title subsequently acquired, whether can be put 

forward. , . - 

When a person wdio has no patta and is, liierefore, 

not a raiyat trespasses on land belonging to Govern- 
ment, and cultivates it, the Government sometimea 
imposes an assessment (somewhat heavier than the 
usual settlement assessment) called strajima assess- 
ment. It amounts to a condoning of the act of tres- 
pass but does not amount to a recognition of any 
right or any undertaking on the part of the Ooverri- 
ment to permit the occupation for the future, though 
the occupation may go on for years, the trespass for 
each year being condoned for that * year by the 

recovery of the assessment. • * n 

The principle that possession is good against all 
but the true owner (which is merely another way of 
stating that a pica of jus term 16 a good defeuce;» 
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cannot avail the defendants where the third person 
whose title is set up is impleaded as a party to the 
suit and admits the plaintifl s title to the property 
in dispute. 

There is no general rule that an amendment cannot 
he allowed so as to implead a title acciuired after 

the date of the plaint. , , , , , 

When in a suit in ejectment the defendant pleads 

the title of the (Joveniment to tlie i)roperty in dis- 
pute, an application for the amendment of tlie plaint 
by the addition of the Government as a party for the 
purpose of attaining finality may be allowed. M 
Buddala Gangayya r. \ enn’avalli Satyanara^ana, 22 
L. W. 120; A. 1. K. 1925 Mad. 1021 5 0 3 

Trust, creation of— Direction to pay money— Ag^'ee- 
ment to pay moyicy to deceased brothers daughter 
Trust or debt — Consideration — Limitation. 

To constitute a timst there must be a trustee with 
an express trust and an estate or interc.st m lands 
vested in the trustee, and which, therefore, the trust 

must affect. 

If the tei-ms upon which a person receives money 
are that he is bound to keep it separate, either in a 
Bank or elsewhere, and to handle that money so kept 
as a separate fund of the person onlitled to it, then 
he is a trustee of that money, if, on the other hand, 
he is not bound to keep the money separate, but is 
entitled to mix it with his own money and can deal 
with it as he pleases, and when called upon to do so. he 
is to hand over an ecpiivalent sum of money theri, he is 
not a trustee of the money but merely a debtor. 

Where no specific property is assigned in timst. but 
a sum of monev is to be paid out of the whole family 
property of a person, no trust can be held to have been 

created 

Two Hindu brothers undertook at the time of the 
death of their undivided brother to pay out of a sum of 
money due from a debtor of the family the marriage 
expenses of the brother’s daughter and hand over the 
balance to her on her attaining majority. h\ a suit 
by the daughter to recover the money, brought moie 
than three vears after her attaining majority : 

Held, ( 1 )’ that no trust was created m favour of the 

^^(2) that the agreement to pay plaintiff was purely 
voluntary, without any consideration therefor and 

was not legally binding on the brothers ; 

n') that in any case the plaintiff was a mere credit- 
or'aL the“ut Ls barred by Umitation. M Thavam- 
MAL t’. Pebumal Chetty, 49 M. L. J. i34, A. I. R. 1926 
Mad. 284 

Recistered deed, when and whether neces- 

w ^ k A C 
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eary to create trust. See Ttusts Act, 1SS2, s. 5 

Trust property, alienation of—Alieriation 

set aside- Alienee, whether entitled to recovenj of 
heiiefit derived by trust from alienation— Costs— 

Where a sale of trust property is set aside and it is 
quite clear that the trust has had the beneht of the 
^nsideration for the sale which is set aside the 
Court should make the trust pay back what it has 
gained by the sale which is held not to be 
on the trust. Where in such a case it is found that 
the transaction so far as the alienee of the trust 
property is concerned was a fair and bona fide one. 
the alienee is entitled to his costs and also to 

^terest oa the amount of the consideration which, the 


Trust— concld. 

Court directs should be paid back to him. M Munu- 

swAMY Nayakab I’. Abdul Azeez, 49 M. L. J. 

R. 1926 Mad. 116 724 

4 

Trustee — Executor de son tort— Trust funds, 

mixing of, by trustee with private funds— Account- ^ 
ability— Burden of proof. 

Where a tnistee or a person who puts himself m the 
same j-osition of accountability as a Inistee, such as an 
executor dc son tort, by virtue of his intermeddling 
with the estate of a deceased person, is proved to 
have amalgamatecl monies of the testator with his 
own and especially if he can reasonably be suspected 
of having destroyed the evidence which would other- 
wise be available to separate the estates, he is liable 
to account for all the sums that he alleges to be Ins 
own and to prove his ownership in them. 

Where there has been an amalgamation, the burden 
will shift from the person in the position of a 
cestui (pie tmtst, and will rest on the person respon- 
sible for confounding the two funds and thereby- 
rendering identification difficult on the former s part. 

M L\nka Tulasamma r. Guntapalli Veskatasubbiah, 
49 M. L. J. 220; (1925j M. W. N. 681; 48 M. 397; A. L 
R. 1925 Mad. 1125 <20 

Trustee, See C. P. C.. 1908. s. 92 794 

Trusts Act (II of 1882), S. S—Limitatkn Act (IX 
of IVOS), s. W— Funds entinistcd to relation to carry 
on money-lending business for benefit of owner-— 
Trust whether created—Mortgage securities accpiired 
with trust funds— Hegistereddeed, whether necessa^ 
to create tmist— Change in purpose of trust— Suit by 
beneficiary for account^of trust funds — Limitation, 

P and his brother, who were carrying on a money- 
lending business, purchased a house and gave it to 
their brother-in-law. S. to live in, free of rent, and 
transferred their funds to him and got him to trans- 
act their business on their behalf in his own name 
keeping separate account for the same. S was to 
render accounts and hand over the moneys and 
profits when demanded. P's brother subsequently 
divided off from him and obtained from S his half 
share in those moneys and in the house, but S con- 
tinued to act for P till the latter’s death. Just before 
his death, P instructed S to continue the business as 
before and hold the moneys for the benefit of his 
wife and daughter. S also died shortly after and just 
before his death he told his son, the defendant, to 
continue the arrangement and pay the monies to the 
ladies when wanted. The properties originally 
entrusted to S consisted of bonds and notes but had 
subsequently been converted •into mortgage-bonds in 
the name of S or his son the defendant. In a suit 
brought bv P's daughter, after her mother's death, 
against the son of .5' for an account of all monies 
belonging to her father which the defendant had 
collected and had not hitherto accounted for and for 

pajinent over : . • t. 

Held (1) that S was an express trustee in whom. 

monevs had been vested by plaintiff's father for the 
specific purpose of carrying on his money-lending 
business, improving the estate and handing over 
the capital and profits to him on demand ; 

(2) that it was open to the plaintiff's father to 
change the purpose of the trust into a similar one in 
favour of his wife and daughter ; 

Ci) that s. 10 of the Limitation Act was, therefore, 

applicable to the case ; 
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tliat as it was not sliown that at the time the 
funds were vested in S any portion of them consisted 
of I'^iortpige securities, no registeiod instrument was 
required to create a trust and that it was immaterial 
tbcit subsequently mortgage-bonds were taken in the 
name of S or tlie defendant. 

Per Phillips, J . - -There being no immoveable proper- 
ty at the time of the ontrustment, no registered instru- 
ment of transfer would be necessary; and the properly 
would vest in S by the mere transfer of possession 
coupled with the intention of the parties that such 
delivery of possession should vest the property. Tim 
subsequent direction by P that the property should 
be held for the benefit of his wife and daughter was 
merely an alteration of the purpose of llie trust; in 
. both c^ases Ihe'property would have been held for a 
specific purpose. 

The word "vesting” in s. 10 of the Limitation Act 
means merely "properly having control of the pro- 
pertv.” M PAcniAi’FA Ciif.ttv v. ^ivakami AiiMAL, -iO M. 
L. J. >108; A. I. II. lyi’OMad. 100; 20 L. W. iOl 671 

Union Soarcl — Meeting— Quorum, what constitutes 
— Members present but not taking part in meeting, 
position of — Appeal— Question of fact, whether can 
be raised for first time. 

A question of fact which has not been raised in 
the Court of first instance ought not to be allowed 
to be raised for tlie first lime in appeal. 

Where a member of a body after joining a meeting 
of that body does not want to remain a member of tho 
meeting, the easiest and usual course for him is to 
leave the place of meeting. Merely taking no active 
part in the meeting does not make him absent from 
the meeting when, as a matter of fact, lie is there. Many 
> members may join in a meeting and refrain from 
voting or taking any active part in it, but for the 
, purpo.ses of a quorum such persons cannot be regarded 
as aosent from the meeting. If the number fixed for a 
quorum is actually present, the meeting is perfectly 
valid and the proceedings of the meeting cannot bo 
questioned on the ground that some of tlie members 
present took no part in tho business of the meeting. 
C DwarkaNath Dutta v. Chandra Moiiun Roy 642 

U. P. Land Revenue Act (111 of 1901). s. 32— 

KUewat, enivij in, value of — Presumption. 

Neither mutation of names nor an entry in tho 

khewat confers title on the person in whoso favour 

the entry is made, liut the entry furnishes prima facie 

proof of the matters to whicii it relates by virtue of 

the jirovisions of s. 32 of the U. I’. Laud 

Act. O Bisheshar V. Shadi Lal 984 

. SS. Ill, 112, 233 (k). See Res J\:mcx7\ 

5 8 o 

•i 

U. P. Village Panchayat Act (VI of 1920), 

/ SS. 53, 7^ -Criminal Procedure Code {Act \ ^ of 
189S), s. JtSO— Order passed by Collector under 3. / i— 
Revision, whether competent — Panchayat, w le i i 

^ A vilhigo panchauat constituted and held under the, 
AV. 1>. Village Panchayat Act of 19S0 is a nnd 

■■t-tvlien it is dealing with a case in regard to an olleuce 
• f at is a Criminal Court. 

'■j£ There is no provision in the Th P- ^ iHaffc Pane ‘ > 
^ Act declaring that the Collectors order made under 
- 6, 71 of the Act in criminal proceedings should bo imai. 
W 5ein6/c.— The High Court has jurisdiction to mtei- 

^ Jerc in revision with au order by ^ / Sn n 

,VBdcr 8. 71 of tho U. P. VillugQ Rauohayat Act m a 
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criminal proceeding. A Kamlapati Pcnth v. ILmj-eror 
23 A. L. J. 897; L. R. G A. 179 Cr; A. I. R. 192G All. 27' 
27 Cr. L. J. 19; 48 A. 23 51 

Vakaiatnamah — Appeal filed by Vakil -I'okidnt 
namah signed byappediant ami Vakil —Ornis.siou to 
state name of apijellnnt and \’akil in hotly of 
vakalatnamah, effect of. Sec C. P. C , 19lH, O. XU, 
R. 1 865 

See C. P. C., 1908, O. Iir, R. 4 30 

Vendor and purchaser— Consideration — Admission 
of recei]>t of consideration, value of. 

An admission by a vendi>r of the receipt of a 
portion of the coimiderat ion for the sale containetl 
in the sale-deed is of great wei^lit and must prevail 
unless tho effect of llie admission is negatived by 
the evidence or otlier circumstances appearing in the 
case. O Hasan Baoar r. 8ni:o Xarai.n Sinuii, 3 (). W. 
N.23; A. 1. R. 192G(nulli M; 13 O. L. J. 178 917 

Purchase of silver — Time, whether of 

essence of contract— Custom at variance with Unns 
of co»P-<ic/— Pournami day fi.red fur dclitcnj — 
Delivery when to he made. 

In contracts for the imrohase (jf silver, an article 
the price of wiiich varies not only from day to day, 
but from hour to hour, time is of tlie essence of the 
contract. 

Wliere an alleged custom put forward by a parly 
is a custom at variance with the actual terms of a con- 
tract, the custom must be definitely pleaded and 
proved. 

There is no custom in the Madras market that when 
the dale fixed for delivery under a contract for tlio 
l^rrchase of silver is the pournanii day, delivery need 
not be made until some ilay.s subsecincntly. M 
liAl.AUAM PaUAMSI-KUASS PiUM V. OlDlYATAM ClOVI.NUA 

Ceirtty. 49 M L. J. 200; A. I. R. 1925 Ma.l. 12:i2 257 

Sale- Declaratory suit by reversioner — Con- 

sideration partly not found for necessit y — Vc ndec , suit 
by, to recover amyunt from vendor — Actual loss, 
proof of. 

A part of the consideration for a sale was found 
not to be for necessity on the declaratory suit of a 
reversioner of llie vendor. The vendee, wlio was in 
possession of the property, llicreujion sued llie vendor 
for recovery of tlie amount not found for necessity. 
Tlic vendor had a(lopte<l tlio son of the vendee: 

Held, that the suit must fail, as no less had yet 
been snfiered by the vendee, ami it was quite possible 
that he would hot suffer any in future as well, as the 
adopted son, who would succeed the vendor, was not 
likely to enforce the declaratory decree agaimst his 
own natural father. L Mimiammad Tui-ail v. AiiDfL 

MuNiii, 1 L. C.38(; 441 

Shortage in goods delivered- Damages, suit for, 

by purchaser— Defendant unable to recover com- 
pensation from his own seller— Liability of defend- 
ant, whether affected. , , ^ ,,,,,, 

Where in a contract of sale of goods by bales, both 
the vendor and the purchasjr believe that the bales 
contain a particular (piantily of goods, but it is sub- 
sociuently found that there is a mistake, tho bales 
containing only a lesser quantity, the excess price 
uaid is clearly money paid by miatake, and Art. 9G of 
Sell I to the Limitation Act applies. Tho starting 
noint of limitation in such a case is not the date of 
delivery but tlie date when the mistake was discovcv- 

*^^Pcr Coutts-TrotUr, C, J .- In all cases where some- 

thing turns upon a mistake, or coneealmcut of fact hy 
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the fraud or deceit of the other side, the time from 
which limitation must be taken to run is always the 
time when it was brought to the piuintiff's knowledge 
that there had been a mistake or a fraud. M Ramuh 
Co V Sap.vsiva Mi'PALIar. 49 M. L. J. 228; 22 L. W. 
341- (1925) M. W. N. C88; A, I. R. 1925 Mad. 1255; 48 

M. 925 


Wajib-ul-arz. entry in, value of. 
See Api’kal (^second) 

Sec Ci'sTO.M 
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Will, consty'uction of —Identification of property— 
Appeal, second— Question of fact. 

Where the words of a devise are plain and the 
only question is as to the identification of the 
property referred to, the question is notone of the 
construction of a document, and cannot be argued in 

second appeal. , 

A Will recited that certain rooms on the northern 

and southern side of a particular building were set 

apart for the residence of the servants m connection 

with the library and the servants in connection with 

the baithakkhana : 

Held, that the northern and southern roc ms were 
assigned for the joint use of the servants of the 
library and i\i&baitliakkliuna, and that it was not the 
intenUon of the testator to assign the northern rooms 
for the use of the servonls of the library and the 
southern rooms for the use of the seiwauts of the 
baithakkhana. C Monohar Ml’KHERJEE r. 
Chaspra Mukuerjee ^23 


Will — concld. 


Fraud — Flatt&ry. 



If a legatee by flattery succeeds in persuadi ^ 
testator to make a Will in his favour, that will^ 
upheld unless it is tainted with fraud. J 

W hen a person makes false allegations to his 
about the unchastity of the latter's wife, and tl*^^ 
induces him to make a Will in his own favour, 

Will is tainted with misrepresentation and fraud ana^ 
cannot be upheld. O Parijati v. Sueo Bali 159 
Vnsigiied document, whether effective as Wilt. 


An unsigned document can be efTective as a Will 
only where there is evidence of the witnesses who weie 
present when it was drawn up that the Will was 
drawn up according to the instructions of the 
testator, and that he signified in their presence his 
assent thereto, in which case the document would bo 
good evidence of an oral Will. M Thayammal v. 
Pehumal Cheiiv. 49M. L. J. 734; A. I. R. 1026 Mad, 
284 914 


Witness, credibility of— Appellate Court. 

The question of the credibility of a witness is 
eminently cne for the Court of Trial before whem the 
witness appears. An Appellate Court is not in an 
eciuallv good position to pronounce on the matter. O 
Bmila'n V. Kmperor, 27 Cr. L. J. 57 233 

Workman’s Breach of Contract Act (XKI 
of 1859), S. 1 — Elephant driver, whether ivorkman 
or laboui’cr. 2 

An elephant driver is a workman or labourer within X 
the meaning of s. 1 of the W’orkman's Breach of 
Contract Act. B Kutta Bella Ravat v. Kmieror, 27 ; 

Bern L R. 1415; 27 Cr. L J. 160; A. I. R. 1920 Bom. 60 i 

896 
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